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Witnesses: Rt Hon Lord Goldsmith QYC, Attorney General, a Member of the House of Lords, Rt Hon Harriet
Harman QC, a Member of the House, Minister of State, Department for Constitutional Affairs, and Andy
Burnham, a Member of the House, Parliamentary Under-Secretary of State, Home Office, examinad.

Q1 Chairman: It is a pleasure Lo welcome everyong
io today’s follow-up session on the last Science and
Technology Committee’s report on forensic science,
and to say how delighted both the former
Commuttee and indeed the present Commttee are al
the interest there is in this key topic. It has raised a
huge amount of public interest, as well as interest
within the scientific community, and indeed within
the police service itsell and the legal community.,
Thank you to our expert witnesses for coming today,
Could I perhaps ask a couple of opening questions?
We believe that there was some réluctance that vou
would come today. Is that because of the fierce
reputation of the Committee? The chairman has
changed, and we are much better! Was there a
problem or not?

Lord Goldsmith: Not in the slightest. Indeed, we
welcome the opportunity to speak to the Commitice
because, us you say, of the importance that science
and technology plays. particularly in the justice
system. Il | may say so, the report of the
Committee—whether under present or  past
management, as 11 weré—has béen enormously
helpful. It has meant that a lot of key information
his been shared across the agencies. We value that.
Forensic science is a very important area. | can give
some statistics, if it is helpful, about the number of
cases in which this anses, But, just to deal specifically
with the issue that you raised, we were nol at all
anxious not 1o be here: quite the opposite. 1t was just
a question of who was going 1o help you most. What
we have are three Ministers. Andy Burnham can
cover the F55, the national database and things
which are specific Home Office responsibility. 1 am
able to take the lead on things which relate 1o the
courts, partly because it affects prosecutors, for
whom [ am responsible. Indeed, they have no less
than five distinct projecis on foot at the moment
which are relevant to what the Commitlee was
reporting on. | have also recently taken on a sort of
cross-criminal justice system responsibility for
experts within what we call the Office for Criminal
Justice Reform. The result is that Harriet Harman,
who leads lor the DCA, can help with matters where
the DCA is relevant; bul they are probably quite
narrow and so we thought that we could perhaps
handle them without needing to trouble you with a
third person. However, we are all happy to be here.

2 Chairman: We are absolutely delighted to see you
all, but we are somewhat concerned—il | might put
this on record—that 2 revocation order was placed
before Parliameni, of which the Commiiiee had no
notice at all. Today, Andy, you ane giving a written
statement at 10.30 which is directly relevant to this
inguiry, of which we had no notice, even though our
officials met your officials a week ago to ask if there
wats anything coming down the line. Is that just a
cock-up or s il—

Andy Burnham: | do not think it 1% a cock-up,
Chairman. | specifically asked that the
announcement today be sent to the Commitlee to
arrive here in advance of today’s hearing.

()3 Chairman: It arrived yesterday.

Andy Burnfam: 1 wanted you 1o have notice of it
and, as you rightly say, it directly relates to
recommendations that you made in vour reporl.
Obviously there is a balance 1o be struck in giving
information, disseminating it more  widely,
particularly with something we are laying before
Parliament. As I say, | was clear that I wanted the
Committee to have thal in reasonable time in
advance of today's meeting. That is why [ did get the
information 1o vou.,

Q4 Chairman: You must have known a week ago
that that was poing to be the case. Why could not the
clerks be notified that there was going to be a
statement coming down the track? 1 do not mean the
conlent. | accept thal.

Andy Burnham: 1 wanted you to be notified as soon
as possible without putting il out before laying the
statement. Obviously we have been working up the
statement. We had planned 1o release it today, but
winted vou to have prior notice, and that s what
we did.

Q5 Chairman: At precisely 10.30 we will return o
that, 50 as not to break the conventions. Could | ask
you this, while we have the three of you here? Do you
often meet—il you like, as the three key players? Do
you meet as a team?
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Lovd Goldsmith: There is a lot of being joined-up in
the criminal justice system, so that essentially these
days the three departments which have a
responsibility in that area—that is, the Home Office,
the Department for Constitutional Alfairs, and my
office—meet a great deal. Mot necessarily the same
Ministers. I will meet a lot with the Lord Chancellor,
with the Home Secretary, but certainly with Harnet
as well,

Q6 Chairman: When did the three of you last meet
then?

Lord Goldswith: When did the three of us last meet?
On this specific topic, we met yesterday.

Andy Burnham: Monday.

Q7 Chairman: If it had not been this topic, would
you have met at all?

Lord Goldsmith: The three of us together? Quite
possibly not, but it depends what the issue is.
Obviously our officials have been speaking a great
deal.

Q8 Chairman: How do you ensure co-ordination,
Harriet, between the three departments? That is
absolutely crucial, is it not?

M Harman: Because we met because of coming here
together to give evidence to you—

09 Chairman: We form a purpose.

Ms Harman: You certainly did. Because there has
been such a rapid pace of change in terms of how the
different bits of the criminal justice system are
working together and the new structures
underpinning that, because there is an ever-changing
scenario in the way that forensic evidence is used in
court, in a way that was unimaginable 20 or 30 years
a#go, and because there has been a particular
experience, which the Attorney has led on, in
relation to the post-Cannings and Clark case—
which involved the Home Office, law officers and
courls working together—I wonder whether you
would find it helpful to have a thumbnail sketch, a
quick bringing-up-to-date from the Attorney, about
the structures. Mot to trespass on your time for
asking questions, but about the structures of how we
work together and a couple of examples. 1 wonder
whether you think that would be helpful. He has got
something that he prepared earlier!

Chairman: I think that we may return to that, if'11 15
appropriate o do so, We are very anxious to carry
out the purpose for which we have invited you here,
That is not a discourtesy, Lord Goldsmith; it is just
the fact that we have a fairly busy schedule. Could
we move on to the development of the F58?

Q10 Dr Turner: Andy, can you give us a straight
answer as to the Government’s intentions with FS8T
Is the Government genuinely prepared to look at
GovCo as a prospective [ree-standing, permanent
enlily, or do you see it only as a siepping stone 1o
PPF!

Andy Burnham: | can give a straight answer, Des.
The answer is yes. Since I came into the job in May,
after the election, | was aware of some of the

background discussions that had been going on in
the last Parliament. [ am aware how important the
service is to people who work within it, but also
those  constituency MPs  who  represent
constituencies where there is a strong FSS interest. |
know that there wene genuine concerns put forward
in that whole process. So my straight answer (o you
is ves; that no irrevocable decision has been taken
with regard to any further development following
PPP. It is my intention, and that of the Home Office,
that the GovCo structure should be given an
opportunity to succeed in its own right.

Q11 Dr Turner: Can we clarily whether any lurther
transition from GovCo to a PPP would require
primary legislation?

Andy Burnham: Mo, | do not believe they would. As
the Chairman indicated a moment ago, an order has
been laid before the House. That was laid, 1 think 1
am right in saying, the week belore last.

Q12 Chairman: 5 Movember.

Andy Burnham: Yes, so it has been laid for some
time. That of course is subject to the negative
procedure. That order will create the legal basis for
the GovCa,

013 Chairman: I am sorry, 10 November.

Andy Burnham: It was laid on 10 NMovember, yes. |
think that | am right in saying that further change to
F88 GovCo would not require primary legislation.
If T am wrong on that, Des, 1 will clarify that with

you.

Q14 Dr Tammer; It is an imporiant point,

Andy Burnham: 1 think the point that you are
perhaps raising, if I may say this, is that you are keen
that there should be parliamentary scrutiny of any
further change following GovCo.

Q15 Dr Tumer: Should it happen.
Andy Burnham: s that right?

216 Dr Turner: Absolutely.

Andy Burnham: 1 take thal point entirely. When [
wis talking a moment ago about being aware of the
strong feeling, particularly in members with a very
specialised interest in this topic, 1 am aware of that
fact. In the Mew Year [ want to be as open and as
transparent as possible about any future
development of the service. [ would, at the earliest
possible opportunity, want to publish a framewaork
or criteria by which any future change to the service
would be judged, so that there could be clarity
about that,

17 Dr Tumer: Could you at least give us the
comfort that any further change will be carried oul
by an order under the affirmative resolution
procedure, s0 that there will at least be the
opportunity for scrutiny?

Andy Burnham: 1 agree with the gencral point that
you are making: that, il there were to be a further
change to a PPP structure for the Forensic Science
Service—that change is an important change, it is a
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serious change, because it does have implications for
the criminal justice system and the provision of
Farensic scientists 1o the police. So it is an important
change, and I want to give you the assurance now
that there will be full parliamentary scrutiny of that.
At the appropriate time [ would welcome, | would
wantl to see, there to be a proper debate in the
appropriate forum within the House, The possibility
of it being an affirmative order—I will consider that.
I will take that away. | would not want to resile from
the possibility of there being full parliameéntary
scrutiny of any further decision. It is proper and
right that there should be. because, as | say, | accept
the seriousness of that particular change.

Q18 Dr Turner: When the Government responded to
our report, the Government said they accepted the
Committee’s recommendation that FS8 GovCo
“should be given every opportunity to succeed in its
own right”. However, we understand—correct me if
I am wrong—that the time penod that GovCo 15
being allowed Lo prove itsell is only a vear. Why is il
shortened o this? Quite clearly in a year, (or a new
company, it is absolutely impossible to judge its
performance.

Andy Buwrnham: | think that there has been some
confusion on this point. If | can help, | can be
absolutely clear as to what the Government’s
position is, and I do not believe that it has changed.
I think it relates to a statement given by my
predecessor in December 2004, which may have
been a communication 1o the trade unions. Anvway,
there was a statement; it was then followed up by a
written statement in the House, where she said that
it was her intention that there should be no decision
to move to GovCo lor al least two years. Thal was
in December 2004, so that is why it was the date of
December 2006, That was the intention behind that
statement: that there should be no decision before
that time. | should stress that that was & minimum,
It is mot to say that there will be a decision then; it is
saving that at least until that time the FSS can plan
with certainty that there will be no further decision
on its future.

Q19 Dr Turner: We foolishly assumed that two years
meanl starting from the time when it became a
GovCo, not from the time of a previous Minister's
remarks. That does seem a little disingenuous,

Andy Buwrnham: | would refer you back to her exact
statement at the time, because | have looked back at
it too. That is very clearly what she said and that was
clearly the policy that she laid out at the time.
Obviously it was responding, as 1 said, 1o some of the
concerns that had been put forward aboul the
changes to the service. She was therelore responding
Lo the concerns raised; but it was thal there would be
no further decision for at least two years, at that
particular time. One of the things that may have
changed the picture slightly is that the process of
vesting of the GovCo has taken longer than we
anticipated. When 1 came into the job back in May,
officials were telling me that it was becoming clear
that it would take longer to go through the
procedures; that it was right that time was taken 1o

do that work properly so that we were clear aboul
the FS55's business plan; absolutely right that
pension arrangements for stafl were properly sorted
out and clear before any move was taken. For me, it
would have been improper 1o make the change with
some of these questions hanging over, and people
not knowing for sure that the question had been
resolved belfore the move-over was made. 5o time
was tuken. It is nght. Further time was taken to get
some clarity on these gquestions. That has now led us
o a date of vesting of 5 December. Perhaps [ could
say this in response to the Chairman's comments at
the outset. In no way is this an atiempt to circumvent
parliamentary scrutiny of the process. 1 would
remain ready to come and answer guestions on the
arder, and give further assurances or explanation of
the order il it is decided 1o be prayed against. Bul—
and there is a “bul”—we thought it was right at
this stage to get on with setting the clear date of
5 December lor the vesting of GovCo, because stafl
within the organisation now need some certainty to
get on with the Muture of the organisation.

(20 Dr Turner: That is entirely reasonable, but the
short period of judgment on the company’s
performance is less than reasonable. In Fact, it is
completely unrealistic. Any judgment taken after so
short a time would clearly be rather arbitrary. So,
first of all, can you undertake to give the GovCo a
reasonable time, of at least two years, to establish its
commercial viability before considering further
action? Two years [rom vesting, not from now.
Andy Burnham: | think that 1 will have to disappoint
vou and say that 1 am not this morning going to say
that December 2007 will be the date by which
GovCo will be judged. What [ think I can say to you
this morning, Des, is that the whole of next year is a
year where a decision will not be taken; so the service
can plan with certainty that—

Q21 Dr Tumer: One year?

Andy Burnfam: The whole of next vear. That will be
the time in which the service has time to become
established and operate according to ils new
freedoms that GovCo will mive it. That does not then
mean that it is inevitable that there will be a decision
following hard on the heels of that. The point being
this: that I de not think we ought to be bound by a
rigid timeframe. There are, a5 you know, changes
happening in the forensic science market. In recent
months there has been the merger of the two other
players in the market. So there are changes
happening within the forensic science market. |
think that it is proper Lo give a clear time by which
no decision will be taken, but then not necessanly Lie
the hands of whoever at the Home Office, or the
Mimister, if it happens to be me or whoever, to make
i decision at a particular point in time.

Q22 Chairman: Andy, I feel that we are starting to go
round the houses with this, and Des needs to come in
again on another issue. You mentioned the issue of
pensions earlier, Can you give a calegoric 4ssurance
before this Committee today that the pay and
conditions and the pension rights of the current staff
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of F58 will be protected through GovCo and indeed,
looking forward, if in fact you go to a PPP? Can you
make that categoric assurance?

Andy Burnham: | can.

(23 Chairman: You can?

Andy Burnham: 1 am happy to do that, Chairman.
One of the reasons that there had been some delay—
and 1 want to be clear with the Committee about
this—is that there were questions that had been
raised about the stall pension scheme, and whether,
i moving to GovCo, 1t was fully funded according
to Treasury rules. An issue had emerged about a
potential—in many ways | would say a theoretical
rather than an actual deficit—so the scheme would
be operating potentially, theoretically, in deficit at
the ouset. Obviously we did not want Uhat situation
Lo arise, 50 the Home Office has made arrangements
with the F58 to ensure that there is no deficit in the
pension scheme, and that the pension scheme starts
from day one asa lully funded scheme. Can I just say
that it is of course a matter of choice as to whether
stafl choose to transfer their pension from the
principal Civil Service scheme into the new scheme.
Chairman: We just wanted to make sure that there
wias poing to be no lessening in the terms and
conditions of the pension arrangements. You have
given us that assurance, and you could not have been
clearer. Can we now move on to the forensic
sCiEnces—

Dr Turner: With respect, this was the entire nub of
the report.

Chairman: Could you be brief?

(324 Dr Turner: Could you give us an assurance
about the transparency of the arrangements that will
be put in place for judging the performance of the
GovCo? Can you tell me, from your own
commercial experience or that of the Home Office,
what you think would be a reasonable timeframe in
which to judge the performance of a commercial
enterprise?

Andy Burnham: | will come to that question, but
perhaps | can finish off on the pension question
before I leave that,

Q25 Chairman: Would vou like to chair the
Commitiee as well?

Andy Burnham: What 1 think I am saying on the
peénsion scheme is that 1 do not believe it is possible
to say that the new scheme is comparable in every
regard to the principal Civil Service scheme that
people are currently members of. What 1 am saving,
for absolute clarity, is that people have the choice
about whether or not they choose to join the new
scheme. When they have made that choice to join the
new scheme, then those rights, as members of that
new scheme, will be Tully protected through any
I':rlher—if there are to be any further changes to
the—

Q26 Chairman: That is not what you said to my
question. That is a different answer,

Andy Barnham: 1 think that the way the question was
phrased was not entirely clear. That is why [ am
coming back, just 1o be absolutely clear with you.
The two schemes are obviously not directly
comparable; they are different. People have the
choice about whether they move from the principal
Civil Service scheme to the new GovCo scheme. [ do
not want to be in any way saying that they are
absolutely, direetly comparable. What I am saying is
that people, if they make the choice to switch, from
then on their pension rights will be fully protected
through any further change. Perhaps | can now pick
up Des's question.

()27 Chairman: Can you try to do that as quickly as
you can, Andy, because 1 am anxious to move on?
Andy Burmham: 1 will do it quickly. You could
probably write my commercial experience on—I am
looking for something—a Post-1t note. Even that
would be too big, | would guess! To be honest, [ do
nol have vast commercial experience. What 1 do
have experience of though is the public sector, and I
wanl o be sure that in taking forward any changes
there is, as you say, full transparency. It is not just
the FSS as a business going forward that we are
looking at here; il is the criminal justice system as a
whole; it is the role of forensic science within that
systém; it 15 the quality of service delivered 1o our
police forces. IU is that broad picture on which any
future move should be judged. The business element
is an important part of it, but it is absolutely right to
be—and this is why it is right that the Home Office
should do it—looking at the broad picture in which
the FSS operates. | want to be clear with you that 1
want to publish some criteria in the New Year which
would judge any further move. That will be available
to the Commitlee and everybody would have some
clarity about what the yardsticks were for any
future changes.

028 Dr Turner: The Government in their response
also promised a strategic analysis of the forensic
science market. Has this been carried out? What has
emerged? Was there any public consultation
involved, and can we expect a final report?

Andy Burnham: With regard to the work on GovCo,
there has been some work being carried out
regarding how the market is changing. l am not ina
position 1o say to you today exactly what form thal
will take and whether or not it will be published. 1
will have to come back to you on that point.

329 Dr Turner: One of our other recommendations
was the establishment of a Forensic Science Service
Advisory Council. In the absence of such a body,
how will you ensure that the criminal justice system
has continued access to independent and impartial
advice?

Andy Burnham: You say “in the absence of such a
body™. That is one area where [ can possibly come
with some good news to the Committee. The broad
thrust of the recommendation that was made and the
proposal for better regulation of the forensic science
markel is one that | accept. Since the Commiltee's
reporl was published, there has been some
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discussion within the Home Office. 1 know that the
Committee proposed a council structure. We are
looking at different alternatives, to see whether
something else would do the job. We have been
consulting at the moment internally with
stakcholders. The proposal 15, in the New Year, to
put forward some options for the future regulation
of the lorensic science market, on which we will then
consult further. In broad terms, however, we accept
the recommendation that, going forward now, it 18
important that there is some independent and
impartial regulation, oversight.

030 Chairman: What is the timescale you are talking
about, in response to Des?
Andy Burnham: The timescale?

Q31 Chairman: Yes. You could have set up a
Forensic Advisory Council virtually straightaway, It
was a firm recommendation from the Commuttee. So
what is your timescale?

Andy Buraham: We could have done, Chairman, but
we are laking lime 1o gel the structure right. The
Home Office obviously have other bodies
performing similar functions in related areas. The
issue was, is a council the best way 10 organise this
or is it better to have a single, named regulator?

032 Chairman: When will you have a response?
When will your response be?

Andy Burmham: Dircctly, we will publish some
proposals in January for further consultation, but
that will be an open consultation exercise rather than
some of the more internal work that has been going
on to this point. That will happen in January. As [
say, we accepl the broad thrust of what the
Committee have said.

Q33 Dr Turner: What are the implications of the
merger of the other two players in the British
forensic science market? Will that enhance the
competition that you are secking?

Andy Burnham: 11 is interesting, I think. We need 1o
watch exactly how things change. The difference—
and 1 think there is now a big difference—is that
there may be two big players now rather than one big
one and two medium-sized players. The difference
about the merged organisations is that they can offer
an end-to-end service; they can offer the full service,
in the same way Lhat the FSS can. So il is possible
that that will sharpen competition within the
market. Of course, there are other pressures that
may develop with regard 1o ACPO. You will be
aware of ACPO’s work in this arca and the move
towards contracting toolkits for forces to use. That
will be a further pressure. [ think that it will be
interesting 10 watch how that changes competition
within the market. That will be one of the things that
we will be watching and looking al next year.

Q34 Mr Mewmark: Having another big playver
against another two big players does create a sense
of competition, but it also has duopolistic
implications, in that it prevents further competition
coming in, because of the cost base or the cost of

enltry into the market. Do you see that as a bad thing
or a good thing? 1 admit that competition is good,
with having one bigger player against another bigger
player, but do you think that there should be room
for other people to come nto the market, or do you
thank that having two players is enough to keep that
competitive tension?

Andy Burmham: | do think that there should be room
for others to come into the market. If you look at
how this market has change from the early 1990s, i
has  changed considerably—and  improved
considerably. | think that some of the innovation
you are seeing in the forensic science market at the
moment is partly the result of the move to a more
competitive environment. 50 [ do not shy away from
that at all. 1 think that it would be a good thing il
other entrants were able to join the market. It is
obviously a market that needs careful waiching,
because there is a huge public inlerest vested in
having ready access o high-quality forensic science
services. That makes it guite an important market;
but I do not for a second believe that cannot be
achieved without more competition and more
entrants inlo the market.

Q35 Chairman: Including foreign competition?
European? American?

Andy Burnham: The point for me would be the
quality of what is provided. That would be the
deciding and determining factor: the quality and the
speed of whal can be provided to police lorces. |
think that in this regard, rather than dictate from the
Home Office, it is up to police forces 1o see what their
needs are and for them to procure intelligently from
the suppliers that are out there.

Q36 Dr Turmer: You do nol see any security
implications for foreign entrants into the market?
Andy Burnham: There may be, but | do not believe
that would necessarily be something that could or
should stop that process. Equally, I think the FS8
could look to expand to other markets too. [ would
nol rule it out. Obviously the circumstances in which
it happens would need 1o be watched, but [ would
not say it rules it out.

Q37 Dr Turner: How much scope do you really think
there is for the expansion of the lorensic science
market in England and Wales, given that there is a
trend to producing kits that the police can actually
use themselves? You could actually find a
diminution of the work available to FS5 and the
other players in the domestic market.

Andy Buraham: | think it is interesting and there is a
lot of change now. As you probably know, the F&5
itself has developed a senes of rapid response
vehicles that are able to go to a scene of crime very
guickly. I think that all of these developments are
welcome, Yes, you could say that in the future
people are able to do on-the-spot stuff more readily,
and that would affect volumes. Equally, however, if
you look at the role which the DNA database is
playing with regard to the detection of crime, it is a
very changed picture, even since & couple ol years
ago. The DNA Expansion Programme, | would
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argue, has been a huge success in changing this fizld
quite considerably. Obviously it 15 a programme that
is coming to the end of its initial phase and, in the
Mew Year, we will be publishing some of the main
figures that have come out of that.

Q38 Chairman: We will return to that later on.
Finally on this issue, if in fact we are to have more
police forces armed with, if you like, mini-labs or
micro-labs which they will take with them to scenes
of crime, and therefore will be doing more forensic
science themselves, will we not have a diminishing
market, and therefore the idea of having major
competition actually goes contrary to that?

Andy Burnkam: | think this is the same point that
Dr Turner was just raising. Yes, the market could
change. There is innovation that is happening now
and the picture can change and 15 changing. That
relates to one of my earlier replies, when | said how
there is probably not the need at this particular time
to be bound into ngd timeframes about how and
when further decisions are made. [ think that it 152
very changing picture. Interestingly, sitting here
today, the forensic science market—as | am sure you
would agree, Chairman—is very different from what
it looked like in December 2004,

(3% Chalrman: Could 1 ask you for a yes or no lo
this guestion? We have now seen the LGC and the
Forensic Alliance come logether. I the GovCo
becomes a PPP, can you see them all becoming one
single company, and would the Government allow
that? Yes or no?

Andy Burnham: It would be hard to be forced to a yes
or no. As | have just said 1o Mr Newmark, we
welcome the competition—

Q40 Chairman: There would not be any then, would
there, if there was just one?

Andy Burnham: That has been helplul, in my view,
in driving some of the scientific and innovative
changes we have seen. | would say—

(41 Chairman: The point I make is that is where we
came from, Andy.

Andy Burnkam: | would probably say, if 1 can, that
the regulator—that you are quiie righily saying is
needed—would probably be a consideration on
which they would advise Ministers al the time:
whether that would be a development in the interests
of the criminal justice system.

Chairman: You have quickly learned Civil Service-
speak!

(42 Mr Mewmark: One of the implications of this
whole arca is, as technology improves, that rather
like with the NHS there will be a greater and greater
demand for using this sort of technology. Are there
cost implications the Governmenl has thought
through with that? Tied to that, there is also benefit
because, as you go down the learning curve, the cost
should come down. The question is whether the
overall cost poes up as the individual costs

themselves go down, | am wondering what that
tension is there and has the Government thought
that through?

Andy Burnham: That is a very fair question. You will
know that the DNA Expansion Programme had
some very clear funding attached to it. We would
argue that by doing that we have enabled—and 1
know this phrase is overused at times—a step change
to take place. However, | think it has and, if you look
al the evidence aboul the size of the DNA database
and the use that is being made ol il in the detection
of crime, you cannot but conclude that a step change
has happened. It has happened through some very
ring-fenced funding for that, so that it did produce
the lift that the Prime Minister wanted when he
announced the creation of the programme. You are
therefore rightly pointing to an issue about how long
do you carry on ring-fencing that funding to enable
growth in this particular area; or how do revenue
implications that come from the creation of these
systems get carried through? That is something we
are working through, with the police particularly,
with regard to the next funding round for the police.
The advances we have made—obviously we would
nol want to lose those now. IFwe can come on to this
at a later stage, the practical effects of the DMNA
database in terms of solving crime are quite
impressive.

Chairman: We are coming on to that. We will mowve
on now to the use of forensic evidence in court.

043 Dr Harris: Fiona Mactaggart, in a recenl
written answer—and this may be for wou,
Mr Burnham—recently referred to a consultation
exercise regarding the regulation of quality ol expert
witnesses. Is that the same consultation exercise that
you referred to earlier, in response to Des Turner’s
guestion aboutl the consuliation on the forensic
services market, or is it another one? Has il
happened? Do you need the reference?

Andy Burnham: Was it in the debate?

Q44 Dr Harris: She said, “1 am aware of the recent
concerns raised with regard Lo the quality of expert
witnesses”, It was a written answer on 12 September.
“I have therefore instituted a consultation exercise
on how best to implement a quality regulation
system within the forensic science market. The
decision of the GMC and the issue of accreditation
with appropriate regulatory bodies will be
considered as part of that process.”

Andy Burnham: Thank you for the clarification. IT
we are talking about the exercise with regard to the
regulation of the market, | can say that it will be the
same consultation exercise. So that issue will be
bound into the consultation proposals that are
published in the Mew Year.,

Q45 Dr Harris: IF this aspect is aboul experl
witnesses, is it not for another department (o be
getting involved and not the Home Office? The
danger is that the Home Office will concentrale on
forensic stufl that we have already discussed, which
is the job of the FSS and others. The PQ was about
the quality of expert wilness evidence.
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Lord Goldsmith: Would it help il I just said a word
about what is actually happening, because there is
quite a lot that is taking place? The CPS is engaged
in & number of projects. One of them, which [ think
is important and directly relevant to this question, is
whal is called the Experts Disclosure Project. That
is wider than its name sugpests. The purpose of
this is to set standards across the criminal justice
system for the use of expert witnesses, by a careful
analysis of the wide range of expericnce that the
agencies have. What it is likely to do—it is not yet
signed off bul it is imminenl—is give a clear
definition of what an expert is, which is quite
imporiant. Secondly, a clear standard for the
disclosure by the prosecution in relation 1o materials
of the experti—and that is very important. Thirdly, a
detailed guidance booklet for all expert witnesses as
to what their tasks are, what their role is, what their
disclosure obligations are; and a requirement for
them to certify that they undersiand what their
duties are and to give certain standard disclosure, lor
example, il they had any previous convictions—and
will give guidance on the issues of competence and
credibility of experts. That is an owverall project
which will set a framework across the criminal
justice system, which will be enormously important
1o the quality of the expert evidence which is given in
courl, nol just by forensic scientlists but by all
experls.

046 Dr Harris: And you are funding that?

Lord Goldsmith: 1t is being funded as part of the
Crown Prosecution Service. One of my departments
i& doing that work with other agencies, yes.
Chairman: | do not think that specifically was the
question you were asking, was it?

Dr Harris: No, indeed. | will come back to this
quesiion about whal you are willing to fund,
Chairman: We wunl your response Lo this,

)47 Dr Harris: In respect to the consultation and the
strategic consullation that is going on that was just
mentioned, do you have a way of feeding into that?
Clearly, certainly on the basis of Home Office
Ministers” answers, it does look as if that Home
Office-led—perhaps  solely Home  Office—
consullation will cover a key area of the forensic
science markel, which is the guality of expert
witnesses.

Lord Goldsmith: We of course have—

Q48 Chairman: 11 should be for the courts,

Lord Goldsmith: We have a real interest of course in
the quality of forensic scientisis who come forward
to give evidence in the courts. 1 am comfortable with
what Andy Burnham has been explaining, about the
way that the Home Office are looking at that and the
standards that the Home Office requires for forensic
scientisis within its ambait.

0049 Dr Harris: Did you mention the project you
have just mentioned now in the response? Was it
mentioned in the Government's response (o our
Select Commitiee report, or is it of recenl genesis?

Lord Goldsmivh: No, 1t was not mentioned. It had
only gathered steam by last July. That therefore
gives an idea of the chronclogy of il

Q50 Chairman: Andy. do you want to clarify that?
Andy Burnfam: 1 want to be clear with Dr Harris.
One of the clear points which we will be consulting
on is the system ol accreditation of the suppliers who
supply to the police. That is an important area that
we need (o consult on. There is a further question—
and this is a poinl where our departments will
obviously be in close contact—whether or not that
should be extended to independent suppliers to the
defence in trials. That is not our primary focus and
those further issues would be done in consultation
with Lord Goldsmith.

051 Chairman: Surely it is a primary focus for the
courts that that, if you like, body of experts is made
available to the defence?

Lord Goldsmith: OF course the courls are concerned
that the defence have access 1o appropriate expertise
as well as the prosecution. Absolutely.

Q52 Chairman: Do you not think that is a
contradiction in what Andy has just said: that their
prime responsibility 15 really to the police?

Lord Goldsmith: 1 can undersiand the Home Office’s
concern in that respect, but [ do not think that it is
inconsisient. The defence do need to have access 1o
approprigte expertise. It is important that they
should have that access, of course, so that there is
equality of arms. | do not think that is inconsistent
with wanting to make sur¢ that the police have
access to the sort of information that they need to
investigate, detect and, ultimately, for us 1o
prosecute crime.

053 Dr Harris: In our reporl we expressed concern
about how the rapport between an expert witness
and the jury might unduly influgnce the jury, or at
feast influence the weight that they gave to that
evidence. Do you think that there is a role for your
departments, between you, to try and address this
problem, in the interests of preventing miscarriages
of justice? It was something we heard a lot in our
evidence. | hope you accept that.

Lord Goldsmith: | am well aware of that. 1 have
obviously read what you said in relation to that and
the summary of the evidence which lay behind it. |
think it is right to say—and | certainly do not want
to be accused myselll of being complacent aboul
this—the first step is for the court to determine,
when expert witnesses come forward, whether they
are qualified 1o give that evidence. Secondly, for the
adversarial process to ensure that that evidence is
tesied and, if necessary, someclimes lested to
destruction—and it is. In my experience, which is
now over many years, [ have seen that happen on &
number of occasions. The adversarial process can be
good at doing that. In the course of that, how the
expert comes across will be a significant factor. |
would not mysell describe it as charisma or
personality. [ would describe it as how well the
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expert gives his evidence, particularly under cross-
examination. Someone can be authoritalive and
impressive even though they are dilfident and
hesitant, because it is apparenl that ther
background, experience and the way that they deal
with difficult gquestions indicate that they really
know what they are talking about. So 1 would not
put it myselfin terms of personality or charisma. The
third element [ want to emphasise is—which is the
relevance of the project 1 referred to before—what is
imporiant is that experts know what their job is in
court; that their job is not to advocate a particular
outcome, whether they are appearing for the
prosecution or for the defence, but they are to give
the court, the jury and the judge, the benefit of their
expert assistance in understanding the evidence in
the case. That is one of the things which the
disclosure project will make clear. It  will
emphasise—and the experts will have to sign off on
this—that they understand that their duty 15 to the
court. 8o they need to disclose information, for
example, which may be unhelpful to the conelusion
which the side which is calling them wants to give. |
think that this is extremely important. We have
advocales in court as it is; we do not need experts to
be advocates. We need them to give their expert
opinion and let it be tested.

()54 Dr Harris: I think that is an important answer
which you have given, and one that we benefit from.
You have said that you were keen nol to stand
accused of complacency. When we made this
suggestion in the report we stated, and 1 will repeat
it, “There is clearly no easy answer to this
problem”—that is, the “jury’s ability to distinguish
between the strength of evidence and the personality
of the expert witness presenting it"—"but that does
not justify the complacent attitude of the CPS”. The
only response we got from the Government on this
was seven words: “This is a matter for the CPS”, Is
that not asking for an allegation of complacency,
when you could have said in your response—il you
had engaged—all the things that you have just said,
and mentioned more about the project you have
been talking about?

Lord Goldsmith: First of all, 1 welcome the
opportunity of being here today and 1 hope that |
can give some of this information, which may
demonstrate that the attitude of the CPS is not
complacent. They have been engaged in a
considerable amount of work, as indeed 1 have been,
in this particular field. I am told that the CPS had a
rather longer answer to the response which missed
the deadline, so the Committes did not get it—and [
am sorry about that, | have just been told about that
now. If I can deal as well as I can with the questions
that are there that the Committee would like to put,
I am very anxious to do that. The main point that [
am making is this. I do not think that this is just a
question of charisma or personality, but I do aceept
that there are a number of areas in which we have to
work, in order that jurics and judges are best
equipped and best helped to reach the very
important decisions which it is their responsibility
to make.

)55 Dr Harris: If we had had the information that
there was an answer but it had not reached us, and
if we could have been circulated with that, it would
have been better than just seeing that short thing. 1
think that our stafl then had to engage with the CPS.
However, 1 am grateful 1o you for clarifying that.
How do we ensure that expert wilnesses are
employed for the right reasons? That is, for the
guality and accuracy of their evidence rather than
their ability to impress a jury? How do we, in the
supply side and the selection side, address that issue?
That is, the issue before we get to what is actually
their approach in court?

Lord Goldsmith: 1 would suggest two points. First,
the judiciary, who have control over all the trials
which come in front of them, whether they are
criminal, civil or family, have an ability to exercise
control over the experts that are called before them.
In the civil side at the moment the rules provide that
they can limit the number of experts. They need to
be satisfied of the relevance of those experts’
evidence to the guestion in issue. The Criminal
Procedure Rules Committee, which is currently
working, is looking similarly at what rules it will
provide in relation to criminal trials. I cannol
prejudge what they will say. It is under the control of
the judiciary, and rightly so. However, [ am sure that
they will be looking at issues like a single expert,
qualifications of experi; and already, in all trials
where an expert is to be called, there is an obligation
to provide the details of that expert in advance, so
that challenges can be made to the appropriateness
of that expert to the evidence. That is the first point.
The second point really is a repetition of what I said
before. It is enormously important that the experts
know what their job is, even il parties would like
them to do something else. They are not there to
advocate a particular point of view, but they are
there to help with the particular scientific or other
issue in which they are expert and to give their
genuine opinion on that.

()56 Adam Afriyle: My interest is in the adversarial
nature of the criminal justice system and the
pressures that may place on expert wilnesses. What
evidence do you have that expert witnesses are not
affected, or their evidence is not affected, by the
party that employs them? What evidence is there
that, when they are working on behall of the
prosecution, they are not putting the prosecution
case?

Lord Goldsmith: On the prosecution side, there is an
important safeguard in the disclosure obligations
which the prosecution has. If, for example, an expert
were 1o produce ong report and were persuaded lor
some reason to produce a dilferent report and that
expert was being called, that first report would have
1o be produced to the defence so that they could see
that. That is therefore a safeguard on the
prosecution side. More generally, | do regard it as
very important that experts should know what their
responsibilities are. Some of them have been picked
up quite severely in court by judges for actually
having been partisan. For that to happen—for
someone to stray ouiside the field of their proper
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expertise and to try o become an advocate for a
party—is a pretty serious criticism to make of an
expert.

Q5T Adam Afrivie: Arg yvou satisfied that the current
system works? Are you satisfied that it is adequate?
Lord Goldsmivh: 1 think this 15 an important
safeguard. 1 am not complacent. 1 recognise that
there are cases where things go wrong. We have the
Court of Appeal, and the Criminal Cases Review
Commission. Occasionallv—as in relation 1o the
review which 1 commissioned into nearly 300 infant
deaths after the judgment of the Court of Appeal in
Cannings—we need to take a further siep. to look 1o
see whether exceptionally something has gone
wrong. [ think that we need to keep this constantly
under review; but there are some powerful
saleguards,

Q58 Chairman: How does a judge interpret the
difference il an expert witness is asked for their
personal opinion?
Lord  Goldsmirh:
between what?

Forgive me, the differcnce

(59 Chairman: How do they know that that in fact
i5 an expert opinion, or whether it 15 their personal
interpretation of, if you like, their expert knowledge
and applying it to that particular case? That does
then become very personal, and was that not the case
with Meadow?

Lord Goldsrmith: He—and | am anxious not to say a
greal deal about an individual—developed a
particular theory—

Q60 Chairman: Nobody is listening actually!
Lord Goldsmith: 1t did not look that way to me.

Q61 Dr Harris: Every single newspaper n the
country managed to have an opinion.

Lord Goldsmith: Putting it more generally rather
than dealing with a particular individual, there are
methods, where you have an experl in court under
the adversarial system, where you seek o (esi
whether il really 15 his opinion or notl. You would
look to see the published papers or the previous
reports of that experl, lo se¢ whether he had
previously said something else. You would
obviously test, with the help of your own expert, the
opinion that is being pul forward. If somebody puts
forward a proposition, you will want to know what
is the proofl behind it; what scientific studies are
there; what papéers are there which demonstrate that
point of view. These are the ways which broadly—I
am not saying in every single case—will keep an
expert up to the mark, together with the sanction of
being criticised for having put forward a partisan
point of view which may, at the very least, stop that
expert being instructed in other cases in the future.
The one thing you would not want to dois tainstruct
someone as an expert o support your case who has
previously been criticised for not being objective.

062 Adam Afrivie: It sounds as if you are satisfied
with the measures that are in place at the moment
and how it all operates, despite some of the history.
I wonder if Harriet Harman could comment on her
view on the same situation—the adversarial system
placing pressure on expert witnesses?

Ms Harman: | do not have much to add to what the
Allorney has said on that, excepl that, against a
background of an increasing opportunity for expert
evidence, we have to make sure that we have the best
processes we possibly can. I do not think any of us
are saying that they are perfect, because they are
changing so rapidly. All the time, we are just looking
to what the best processes are and reviewing them.
Also, as the Attorney has said, making sure thal we
have retrospective safeguards. Basically, we want a
safeguard to stop things going wrong in the first
place, but we have 1o be sure that il things have gone
wrong the mechanisms are sufficiently flexible that,
when apparently something has gone wrong, people
gt together and sort it out. It is effectively what
happened outside of the procedures in relation to the
Allorney selling up the inguiry which was
undertaken post-Clark and Cannings. There was no
statutory procedure for that. The Attorney took that
action o try to sort out a problem which had arisen
on the back of expert evidence. So there is vigilance
in addition to the processes, and the processes are
constantly under review.

Q63 Adam Afriyie: Are you satisfied that the absence
of a single joint expert in criminal cases 15 an
acceptable position? | understand that i civil cases
there is a single joint expert who is appointed from
time 1o time. Do vou think that makes a difference
to the outcome in the civil system? Is it something
that you would like to see in the criminal justice
system?

Lovd Goldsmith: 11 is actually quate rare stll in the
civil system for there to be a single expert, though it
is possible. As I said, it is one of the things 1
understand the Criminal Procedure Rules
Commitiee are looking at—because it 15 the judges
and the Rules Committee who meet and lay down
what the rules are for criminal irials—that the judge
should have the power to order that in appropriate
CH5ES,

064 Chairman: We made a recommendation that
pre-trial meetings should be held—this is 1o agree on
ihe forensic science—as a matter of routing, and yet
you were not keen on that, or the Government was
not keen on that. Why?

Lord Goldsmith: 1 am just reminding myself of what
we said. 1 am not sure that 1 would accept that we
Wene not—

Q65 Chairman: Let us say vou have not taken that
up as 4 proposal o implement it

Lord Goldsmith: Again, il | may say so, this is part
of the work that the Criminal Procedure Rules
Committee do. Historically, there was an excellent
report by Lord Woolf, which created a completely
new approach to civil cases and the new Rules
Committee. We established—and it was one of the
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results of the Criminal Justice Act 2003—that there
should be a Criminal Procedure Rules Commitles
that should be able to look radically at the criminal
rules that apply throughout the country, and
determine how they should change. That Rules
Commitiee was set up when the new procedures
were pul in place. It is working. It has produced a
great deal already, and experts is one of the topics
which 1 know that they are looking at at the
moment. | am sure thal requinng pre-tnal meetings
between experls in appropriate cases is one of the
things that they will look at hard, make
recommendations about, and lay down rules for
judges to apply.

Q66 Chairman: What is the timescale for that, Lord
Goldsmith?

Lord Goldsmith: The consultation finishes in
December. [ am reminded, rightly, that formerly the
Lord Chief Justice issued guidance on particularly
complex cases earlier this vear. That was one of the
things he included in that protocol for judges to
consider when they are case-managing. We have not
had a great deal of case management of criminal
cases in the past. I think that we all think it is
extremely important, because then judges can really
gt hold of cases, understand what the issues are, and
make sure that things happen in advance of a trial
which are necessary so that the trial can then focus
on what the real issues are. Having a close look at
whal the experts’ evidence is going to be, and what
the real issues between them are in particular, by
getting the experts to meet to see whether there really
are differences between them and agreements, is a
very good way of doing that—in appropriate cases.
It will mot work in all cases.

Q67 Chairman: How do we stop an expert wilness
like Meadow giving expert information on an arca in
which he was not an expert? Was that the judge’s
fault, or the prosecution’s fault for asking him a
question which was of a statistical nature rather than
in fact within his remit?

Lord Goldsmith: All of these cases teach us lessons,
both on the prosecution side and on the defence side.
A particular statistical statement was made. I do not
know whether the defence even challenged it or
challenged his expertise to give that answer—which
would really be the right way of dealing with it. [ am
ceriainly not blaming the defence.

Q68 Chairman: It was the concern of the Committee,
if 1 read the report correctly, that they were
concerned that star witnesses become so powerful
that they stray ofl-piste and their evidence is then
taken, if you like, as gospel—as it appeared 1o be at
that time. [ am inieresied, Harriet, whether in fact
that has changed. Could that happen again?

Ms Harman: As the Altorney said, one of the things
that has really changed, and there is a big trend
towards, is more [ront-loading of the case
management and more clarity about what should be
sorted out in advance. To characterise it, instead of
everybody turning up in court, nobody knowing
what is going to happen and everybody being taken

by surprise, or alternatively a bit of a chat in the
judpe’s chambers without necessarily any clarity
about what is going to be sorted out and what are the
appropriate areas for that sort of chat, and whether
or not any record is keplt of it, that is changing so
that there is a real emphasis on effective trial
management. The judge leads the management of
the trial, not waiting until it turns up in court, in
front of him or her, but scoping oul what the nature
of the issues will be. The question of the expert
evidence is increasingly a feature within that, and 1
know that the Attorney has some numbers about the
trend of the increase in criminal cases of the use of
expert evidence. What we do not want to do is have
the courts working in a world where we are behind
the game; that we set rules that exclude evidence that
actually could be very important. So it is quite
difficult to get hard-and-fast rules that say, “This
sort of evidence should not be allowed”, and apply a
template to it. As [ say, | think that you have to have
processes and vigilance, and transparent and high
demands of effective case management; so that
anything that might start to go wrong in respect of
expert evidence can be seen even before you get to
the situation of the defence having to challenge it
in court.

Q69 Dr Harris: Lord Goldsmith has just said that he
would not blame the defence in this case. 1 do not
understand why. Here was a man, an expert, who
was asked a question which was not his specialty.
The defence could have noticed that; the judge could
have noticed that. He then said something that was
a more obvious f[allacy than the well-known
prosccutor’s fallacy, and it should have been
obvious to lawyers and the judge in this case that
that was the case. It was, as far as we Know, never
challenged by the defence and it was not corrected by
the judge. Everyone has blamed the expert who is
said to have given it, and judged by the GMC to have
given it, in good faith; he was not malicious in S0
doing. So all the blame is on the good-faith guy, and
then vou are saying no blame attaches to the
professionals who are paid to ensure that juries are
not misled.

Lord Goldsmith: 1T 1 may say so, 1 think that you
make a very good and important point. I think it is
unfair to put all the blame for these things which go
wrong on a single expert, and [ think that some of
them have been vilified. Sometimes there is a genuine
disagreement between experts and they should not
be criticised at all. Sometimes they have gone too far
and they deserve some blame. I entirely agree with
vou, however, that it is wrong to lay it all at their feet.
All T was seeking to do was to avoid, frankly, the
headline “Atorney Blames Defence™ in  this
particular case. [ think that the sysiem did not work
in this case, as the Court of Appeal made clear when
it came to look at it—the system working, but at the
second stage. This was evidence which ought not to
have been there before the jury to influgnce them.

Q70 Dr Harris: In the Clark case, as | understand
it, the Court of Appexl found that the failure of
Dr Williams to disclose the microbiological result
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wis the basis of the acquitial. They did not eriticise
Roy Meadow, yet he was still referred to the GMC
and we know the subsequent events. It has been
suggested to me by a large number of people with an
interest in preserving people willing to give expert
evidence that referral to the GMC should only occur
in these cases where the Court of Appeal or the
Judges have criticised the witness. Would that not be
a far better way, because then yvou have some prima
Jucie basis, rather than simply people feeling that
they are going to be sent 1o the GMC with the
attendant publicity—without ever being criticised
by the judicial process, which is the field in which
they work?

Lovd Goldsmith: You are absolutely right as to the
basis of the Court of Appeal’s decision, which was
on the non-disclosure by another expert of certain
important material, as the Court of Appeal saw it. [
do not think any of us are responsible for the GMC,
how it determines which cases it should take, or how
matters are referred. IF matters are referred to the
GMC, like any professional body, it will then
consider those on their merits, 1 do not think that we
can really add anything to that.

(71 Dr Harris: I am arguing that there was a case 1o
be made, because it 15 in our interesi (0 preserve
people willing to testify as expert witnesses. You
know the background. | know that you know the
background, and Harriet Harman has dealt with it
sensilively, of the dispute around these sorts of cases.
Yet people I speak to are just not willing (o go into
that field—and it is the same with child protection—
because they are hiable to be sent to trial by the other
side, even when they have not been found fault with.
It must be a maller for the Government to be
concerned about,

Lord Goldsmith: Absolutely. That is why it is
important that we have a very clear framework
where we know and experts know what is expected
of them. When 1 was answering questions before
about the adversarial system, | was not actually
saying that everything is working absclutely as it
should do—which is why all the work that 1 have
been referring to is taking place. [ think that it is very
important particularly that experts know what is
expected of them, and they will be supported. They
will be supported if they say simply, “In accordance
with my duty, I can't answer thal question because
it is not within my expertise™, rather than going into
court thinking that somehow, because they have
been engaged by one side or the other, there is a sort
of obligation to try.

Q72 Dr Harris: But if they make & mistake in good
faith, they will be hung out to dry. Could I ask one
question on the statistics? How are we doing with
progress on how to present the statistical evidence to
Juries? There is some work that vou have instigated
or which has been instigated by the Home Office
Scientific Adviser, so obviously it is a court matter.
Who is leading this? How is it going forward?

Lovrd Goldsmith: The Home Office are leading on it,
though the Director of Public Prosecutions has also
met, The work is ongoing and has included

discussions, not just with some of those who gave
evidence to this Commitlee in ils original session but
also with the Royal Statistical Society, with a leading
member of the School of Mathematics and others.

Q73 Dr Harris: We recommended some research in
our report into how statistical evidence is best
presented so that juries can understand it

Lord Goldsmith: Yes,

()74 Dr Harris: [ think that this is a critical area and
| think the Committes thought so. Can you reporl
back on whether any research has been done in
this area?

Lord Goldsmirh: In terms of having important and
detailed discussions with those who really
understand statistics and the presentation of
statistics, 1 would hope that the Commitiee would
think that is a strong and good step. You will
obviously want to know what the outcome of that is,
and I will undertake to make sure—we will all
undertake to make sure—that when that work is
completed the Committee 1s informed of that.

Andy Burnkarm: Home Office officials have, since the
Commillée réported, met with the Royal Statistical
Society on 21 September to discuss precisely the
issues that you are raising. There is the intention to
maintain a dialogue with them on this particular
ISSue.

Q75 Mr Flello: In the Committee’s report it was
argued that jury research is vital to understand how
juries cope with highly complex forensic evidence.
The Government response stated that the issue was
being addressed in the context of the current
Department for Constitutional Affairs’ consultation
exercise on jury research. Further to the publication
of the DCA’s response, what will the next steps be?
Ms Harman: When vou have the decision about
guilty or not guilty being made by the jury, and the
jury do not say anything during this process, there is
a greal cagerness for the defence, the prosecution,
everybody, to know what is in the jury's mind, how
they come 1o that decision, and what the discussions
are. Traditionally, there has always been the rule
that, in order to allow the integrity of the process off
each individual juror in that individual jury room,
there should not be any questioning afterwards; that
they should not have to go through the different
elements; that you preserve the integrity of the
process by putting them in a room, then coming out
and getting their answer. However, because there is
this quite natural curiosily, across nol jusl issues
about forensic evidence but also identification
issues and all sorts of issues—not least of which is
the general dynamics—the Department  of
Constitutional Affairs undertook 1o consult, Lo see
whether the clause that prohibits research which
relates to particular cases should be amended. On
the basis of the response 1o the consultation, which
was published on 8 Movember this year—41
responses were received—ihe decision has been
made for no change Lo seclion 8 of the Contempt of
Court Act, to allow research into jurors'
deliberations. So there will not be any change which
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would allow research in luture to pick out those
jurors who have been involved in cases which have
had expert evidence—and of course some have
not—in order to ask them, “How did you respond o
the evidence? Could you understand it? Was it
influential? How did you decide beiween the defence
and prosecution experts?’. Having said  that,
however, there is the possibility—and this is done by
rescarchers where they have a mock jury, so they do
not pick 4 real jury but have a mock jury—that that
can still go on. There is the possibility that you can
do it and ask people who have been on juries in
general whit they thought. The difficulty, of course,
is that if you are asking what they thought about
expert evidence, you would be asking them that only
because they had been involved in a particular trial
where expert evidence wasan issue. The long answer
Lo your guestion, therefore, is no, there will not be
any change. It is uncomfortable. The Department
for Constitutional Alffairs is the department [or
freedom of information. We all want 1o know, we
want (o test what we are doing. However, it seems
that the disadvantages 1o going through this ex-post
Jacto outweigh the advantages, so that is the decision
that has been made and the responses have beéen
placed in the House of Commons Library.

Q76 Chairman: You are not going to do any further
rescarch in this area?

Ms Harman: We are not going to change the rules
about what research can be done.

77 Chairman; Are you going lo do any lurther
resgarch?

Ms Harman: 1 am sure there will be further research
done by the Home Office, by independent
researchers applying for permission Lo do research.
5o I am sure that research will go on in this area, but
the actual rules which set the parameters for what
you can and cannot research will nol change. This is
something that Andy and [ did discuss, on whether
or not there should be a further look, in terms of the
Department, at the Home Office’s rescarch
programme—which s vast and marvellons—and
whether or not we are doing enough. That is
something we are loocking at,

Andy Burmham: We are going o carry on lalking
about that,

Q78 Chairman: Is ihere any deadline for when you
will conclude those?

Andy Buwrnham: Not al present. Harriet, as she
rightly said. raised it with me. [ have responsibility
for Home Office research, and it is something that I
would want to take forward with her. The
commitment is there to take it forward.

Q79 Mr Flello: The Chairman of the Criminal Cases
Review Commission, Professor Zellick, pointed out
that we are now asking juries to decide things for
which they have never been designed. Do you agree
that? How do you respond to his concern that trying
highly complex cases by jury could lead to
miscarriages of justice?

Ms Harman: The answer (o that goes to the point
that, fundamentally, for serious cases where there is
a possibility of a long time in prison, you have the
judgment of your peers; that it is a question of truth
or lies, guili or innocence, and that the besi
safeguard in the system—and one which can not
only command the confidence in that particular case
as being the right decision, but generally command
the confidence of the public about the legitimacy of
the system—is a jury of ordinary people. So it is
aboul making a decision which lay people will
respond 1o, and not somehow taking the criminal
justice system away from that area where people
really undersiand it. We have plenty of examples of
technical decision-making which the public lose
track of. 1 do not think they lose track of
understanding whal is going on in magisirates’
courts, | do not think that they lose track of whal is
going on in crown courts. They can see it; they can
understand it. When it is reported in the papers it is
quite clear what is going on. There are some courl
processes or tribunals which are very mystifying and
expert, and where all the experts can absolutely have
free range and do not have to decode anything they
say; they can just let rip. The question is whether or
not there is any public engagement in that sort of
process,

Lovd Goldsmith: We do believe that there s a
compelling case for not having a jury in one specific
category of case which is contained in the Criminal
Justice Act 2003, and that is serious and complex
fraud cases. which are enormously long and which
usually involve lghly technical issues. That would
be only with the leave of the judge and of the Lord
Chief Justice. That is obviously a debate for another
occasion. We believe that the case 15 made out there
and we have consulted on that very significantly in
the past. We did believe that there was a case to go
a litile bit Turther than that and put forward
proposals in the Criminal Justice Bill; but they were
not accepted by Parliament. Parliament limited the
decision to serious and complex fraud cases, That is
precisely where we are and we have no plans
therefore to extend that limited extension beyond
that category of case,

Q80 Chairman: Do you support Professor Zellick’s
view thal, in complex cases which involve scientific
forensic evidence, the judge, together with two
scientific advisers, could in fact assess the case
without the jury being present, and then the judge
advise the jury?

Lord Goldsmith: | think that is a very different
process from the one that we are used to having. We
gither have a process in which a judge—either a
judge alone or, as someone has suggested, the judge
with asscssors—makes the decision, or you have a
jury which hears the evidence itself,

)81 Chairman: Do you support the former though?
Lord Goldsmith: 1 do support that there should be a
different system in the case of 4 serious and complex
fraud. I most certainly do, and have for a long time.
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I believe that there is a special case there why it is not
in the interests of justice that in all those cases there
should be a jury.

Q82 Adam Afriyie: Do you not think that the similar
situation could be argued in a situation where there
i5 very complicated scientific evidence? s that not
similar to a complex criminal fraud trial?

Lord Goldsmith: 1 certainly accept that it can be
argued, but 1 think thal these are questions of
balance. | recognise the strong support there is in
many parts for the jury system, and therefore think
that it is only in the most compelling cases that that
should be set aside. 1 do belicve that the case of
serious and complex Mrauwd is such a compelling case.
The Government was of the view, when it put
forward the Criminal Justice Bill, that that
compelling case could arise in other cases as well; bul
that is not a position that we put forward at all at
the moment,

083 Adam Afriyie: You are nol convinced al the
present time that cases involving complex scientific
evidence represents a similar situation?

Lord Goldsmith: 1 am convinced at the moment that
there is 8 compelling case in relation to serious and
complex fraud. That is all that the Government is
secking to do. I do not seek to go beyond that at all.

(84 Chairman: You do not have a view?

Ms Harman: Can I add to that? To the extent that
Professor Zellick is saying there ought 1o be more
help to the jury in advance, | think that the process
of case management and the consultation which is
being undertaken by the Criminal Cases Review
Committes may address some of those concerns. [
might regret trying lo make this distinction, but it
seems 10 me that the distinction between complex
fraud and the question of medical evidence in a case
of homicide is that, in complex fraud cases, part of
the problem for the prosecution has been to frame an
indictment in such a way that the jury can
understand, without being experts in  the
technicality, what the act which is alleged is, because
it is all so complex—albeit that there is a new Fraud
Act going through. In relation 1o whether or not
somebody has killed a child, that is something where
everybody understands what the act alleged is.
Sometimes in fraud cases il is a question of
understanding  the indictmeni.  Everybody
understands the indictment in homicide cases, and
then there is very complex medical evidence where,
hopefully, with good case management and possibly
new rules, more help will be given to the jury.
However, | think that is one of the distinctions with
fraud—where you do not even gt 1o first base, or
they have to sever the indictment into bite-size
pieces, so that you cannot try ong big thing. You
take a snapshot because you think that makes it
comprehensible, and then you lose the big picture.
That is how people who commil complex rauds gel
away with things, whereas people who commil
benefit frauds do not.

Lord Goldsmith: | absolutely agree with that, and the
answer to the question is 1 do not believe that we
should extend this beyond what we are presently
intending. I do not believe that we should.

Q85 Chairman: Thal is your personal view?
Lord Goldsmith: Yes, it is my personal view,

(86 Mr Flello: Thank you, Harnet. I thought that
your last comment was very helpful. Returning to an
issue that was raised earlier, the Government's
responseé “noted” the Committee’s concerns about
the lack of independent scrutiny of expert evidence.
Is that an appropriate response to such a serious
issue? Are you satisfied that the current safeguards
are sufficient to prevent further miscarriages of
Justice due to flawed expert evidence? Could they
prevent another Professor Sir Roy Meadow from
slipping through the net?

Lord Goldsmith: Could I ask which recommendation
you are referring Lo?

Q87 Mr Flello: This was the adversarial system
“providing sufficient safeguards 1o obviate the need
for independent serutiny™.

Lord Goldsmith: The answer is that there is more
that needs to be done, and that is why work has been
in progress, some of which 1 have identified today.
There are others that are being worked on. For
example, in the specific context of the shaken baby,
Sudden Infant Death Syndrome cases, as well as the
review that I undertook looking at historic cases, the
Crown Prosecution Service! undertook, quite
rightly, an analysis of all the current cases and what
guidance should be given to prosecutors in the light
of our present understanding about the medical
evidence as to which cases should be brought. That
is a specific example where a particular issue comes
up. Rightly, the prosecutors then look and they can
then give guidance to the police as to what cases Lo
take forward. There are other areas too where
further work is being done which I can identify; such
as the Criminal Cases Review Commission has given
rescarchers from Warwick University access to
something like 7,000 cases dating back to 1997, with
specific reference Lo the use of expert evidence. That
project has staried looking to see whether that would
give some guidance as to how miscarriages of justice
where expert evidence is involved can be avoided in
the future, and we would look forward to seeing
what the result of that research is.

(88 Mr Flello: Moving on from that, what steps
have you taken 1o restore expert witnesses'
confidence in the court system, following the public
vilification of Meadow? What are you doing to
remedy the shortage of experts willing to give
evidence, particularly in paediatric specialities?

I Nowe by the Wimess: The Crown Proseculion Seérvice
undertook an analysis of all the relevant cases o dute o
consader what guidance should be given Lo prosecutors and
CI5 pariners in the light of our present understanding about
the medical evidence. Consideration has aleo been given as
to which cases shoubd be brought and guidance is being
produced on the most appropodle Gide management
processes for such cases.
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Lord Goldsemith: 1 think that one of the most
important things that we can do, as 1 was saving
belore, 15 10 be very clear indeed, across the criminal
justice system, #s 1o what we expect [rom experls; so
that they know that, as long as they stick to that,
they will be able to give their evidence within the area
of expertise which they have, giving their opinion,
not advocating a particular conclusion for the case.
I hope that clarity will help them to see that the
process is one in which they can be more ready o
engage. However, | do recognise the concerns which
underlie your question, as they underlay Dr Harris's
as well, of people being put off from giving expert
evidence, 1t is critical, both for prosecutions and for
defence. We need people to come lorward Lo give
that expert advice which will help determine guilt or
innocence. On the specific issue of medical expert
evidence, ‘the Chiel Medical Officer Sir Liam
Donaldson has been asked to consider and report on
that particular issue and for there o be
recommendations. I am told that he will report
before the end of this year.

Q82 Dr Iddon: Do vou ihink it is in the best interests
of justice that a judge with absolutely no
technological or scientific knowledge should be the
gatekeeper for allowing that kind of evidence 1o
proceed mto court, or should there be some kind of
independent gate-keeping process?

Lord Goldsmith: Judges are called upon 1o oversee
all sorts of trials. in many of which they will not
necessarily have any detailed knowledge of the
subject matter. If we are talking aboul criminal
irials, it is not their job to determine who is right in
relation 1o perhaps disputed expert evidence but to
ensure that evidence is given in accordance with Lhe
rules, which include rules as to admissibility, such as
that people should not give evidence if they are not
qualified 1o give that evidence, and 1o make sure that
il is putl properly before the court. There are a
number of different mechanisms they can use to help
them. Where someone comes forward who does nol
have any recognised qualifications in a particular
field, that would be a reason for questioning whether
that person ought lo be entitled lo give expert
evidence at all. It does not necessarily exclude. | can
think of cases where a lifetime’s experience in a
particular field, with no professional qualification,
may give one a very good ability 10 give expert
evidence. In others, however, judges will look at
those and see whether or not someone is qualified 1o
give evidence. IF not, even if they say, “Well, we're
just past the threshold (o give evidence™, the absence
of those qualifications will no doubt be ruthlessly
pul to them in the course of the evidence that they
give, s0 that whichever is the fact-finding tribunal
will not accept it. That is a rather long answer to say
that I do not believe that we need to have some other
system for determining, before the judges get Lo it,
who should be allowed 1o give expert evidence in
court, though I think there are a number of tools
which will help them make the right decision.

Q90 Dr Iddon: Harriet referred earlier 1o the fact that
it was unimaginable, 200 or 30 years ago, how much
expert evidence wiould be given in courts today. My
second question, therefore, is this. Do you think the
criminal justice system is well equipped enough to
deal with the ever-increasing amount of that kind of
evidence that will be given in courts in future, or
should a review be undertaken?

Lord Goldsmich: 1 think that we are keeping this all
under review, and the work of this Committes has
been very helpful in that respect. It has had agencies
share information; it has had us focus on particular
areas with a greater urgency. | think that is helpful.
Do 1 think that the criminal jusiice system is coping?
Broadly speaking, yes; but plainly we have incidents
where we get, for example, 1o new areas of scientific
knowledge which it is more difficult to deal with,
Expertise prows, Mow, DNA and fingerprinting
evidence 15 a commonplace; it obviously was not
many yvears ago. People had to develop the expertise,
and it may be that there are certain aspects, for
example probabilistic statements, where there is still
some expértise 1o be gained.

91 Chairman: Much of what we have said so far
relies almost exclusively on lawyers and judges being
able to pick up problems with expert scientific
evidence. IF scientists require expert legal advice,
they go to lawyers. Yel it seems inconceivable that
the judge does not have sitting at the side of him or
her a scientist who can actually advise them during
the case. What is so special about lawyers that they
do not need that advice and yet the rest of us do? Am
| being very naive, Harriet!

Mz Harman: Absolutely not. It scems to me that
whal in practice happens, and the way that the
system has tried to respond to dealing with this very
big change, is that the judge does not try and usurp
to him or hersell and take away from the defence or
the prosecution the right to put forward various
assertions and to bring forward evidence, but an
awful lot, in this fast-changing world, depends on
how the prosecuting and defence barrisier deal with
this. 1 would give just one example of some cases |
was involved in when [ was the Attorney'’s Deputy
Solicitor-General, cases which had come 10 us as
unduly lenient sentences. They were to do with child
pornography on the internet, which invelved very
serious abuse going on internationally and then
being sold and finding their way to offenders in the
UK. What emerges is a group ol barristers who
become highly technically expert in really complex
issues aboutl whal is or is not on a computer. They
are backed up by experts and they call evidence,
depending on whether they are the defence or the
prosecution. They are, il vou like, the kind of
intermediary. They set up societies; they set up
groups whereby they exchange information; they
lalk 1o each other; they work internationally. 5o al
the moment it seems to me that there is a kind of
informal network; but they are trying all the time to
be the best level interface between the experts and
the judge. The question is whether the judge should
be doing this or whether we need (o get it right at the
level of the prosecution and defence. 1 can sce the
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pattern emerging where it 15 the barnisters who are
trying to develop that level of expertise to put it
forward to the judge and indeed to the jury.
Chairman: We are moving on now to the issue of
training of lawyers.

()92 Mr Newmark: In a response that Lord
Goldsmith made to Dr Harris, you either explicitly
or implicitly said that the adversarial system should
be testing evidence to destruction. [ guess my
questions surround the training of judges and
lawyers. Would vou agree that the adversaral
system functions properly only if lawyers and judges
have sufficient understanding of expert evidence,
tested properly? Are you happy with the current
levels of understanding?

Lord Goldsmith: First of all, one needs to distinguish
between the posilion of judges and lawyers. As |
said, particularly in criminal cases, which 1s where
these issues crop up very acutely, the judge is not
himsell’ determining the facts in the case and does
not thereby have to judge personally between what
may be competing medical or scientific theories. He
needs 1o understand the evidence that is being given
in front of him, so that he can help the jury
understand it. That is cerlainly true. However,
judges do receive guite a degree of—whether
“training” is the right word—familiarisation with
these matters, both through the experience that they
have in court but also through the work that is done
by the Judicial Studies Board in training judges. 1
have spoken, in preparation for this session, with the
Chairman of the Judicial Studies Board, with the
judge who is in charge of family judges’ training, and
the senmior presiding judge. They do have, for
example, regular updates on developments in
forensic science. This does not make them forensic
scientists, 1 do not for & moment want to supgest
that. However, it gives them an understanding of the
area, 50 that they can understand the evidence that
is being given.

093 Mr Newmark: Has there been any research
there to test the levels of awareness and
understanding?

Lovd Goldsmith: | am not aware that there has been,
but [ emphasise that it is in order to understand the
framework within which evidence is being given.
What will then happen in court is that the evidence
has to be given. It has to be given so that it is
understood by the jury, if it is a jury that is sitting
there, and the jury will have to be educated by the
expert as the expert is giving evidence; indeed, il
there is conflicting experts, by both ol them. So far
as the lawyers are concerned, they certainly need to
understand the subject that they are dealing with if
they are going to test it to destruction or present the
case well. However, they will often be educated in it
by the expert they are calling or the expert who is
assisting them.

394 Mr Mewmark: Given the increasingly important
role of forensic science, there seems to be no
compulsory training at all with this. Do you find that
acceplable or not?

Lord Goldsmith: The DCA are discussing with the
professional bodies whose responsibility it 1s to train
lawyers whether part of the compulsory continuing
professional development ought to mclude this
aspect, and those discussions are going on,

Q95 Mr Mewmark: Clearly there is a benefit Lo
having closer links—you would probably agree—
between the science and the legal profession. What
has been done to promole links between, lor
example, the FSS and the judiciary, the Bar Council
and the CPS, if any?

Lord Goldsmith: In particular arcas, a significant
amount. [ referred before to what I regard as a
very important project—the Experts Disclosure
Project—which will produce this guidance [or
experis. In the context of that there has been very
close co-operation beitween these bodies. The
project, although led by the CPS, has included
ACPO, the Home Office, other prosecutors, the
GMC—and this is relevant to the question 1 was
asked by Dr Harris before, because | understand
that one of the questions they have looked at 15 this
very question of when to report misconduct and
information-sharing on that level, in a general and
perhaps not a prescriptive sense—with the FSS, with
the CRFP, with the Home Office Chief Scientific
Adviser, and with other bodies as well. There is
another picce of work which I have not mentioned
before, which the Crown Prosecution Service are
dealing with. They are working with ACPO—the
police chiefs—together with the FSS on what is
called “staged reporting”. It is relevant to the
guestion you raised before about cost. That is, to
look at a way, when you have a case that is coming
before you, to identify what you really need in terms
of the forensic report s0 that you do not have
everything done—the [ull, long report in every
case—il in fact that is not what will be necessary for
the case. That will help the cost-benefit analysis. [ am
told on the statistics that there are, as the Committee
would expect, a very large number of cases these
days in which forensic evidence is relevant.

96 Mr Mewmark: When can we expect to hear
when you will take up the Commitiee’s
recommendation Lo establish a forum for science
and the law? What are the arguments against setting
it up, if any?

Lord Goldsmith: What 1 suggest | may do is to send
o the Committes after this session details of other
contacts that are taking place. Mot perhaps in the
context of a single forum that 5 meeling once a
month, but contacts that are taking place between
those who are concerned with the science and with
the forensic preparation and the presentation of
cases. I have given two examples already which |
think are very important. Others would include, for
example, the awareness lectures which judges get.
They are given those by practitioners in the field. 1
spoke to the judge in charge of family cases and she
was telling me that she had just been al a seminar
with judges who are on their refresher course, which
they have every third year, and they had been
addressed by a psychiatric consultant.
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Q97 Chairman: Did you say “assessed™?

Lord Goldsmich: “Addressed”. That is another
example. So these contacts, although perhaps not in
that formal sense, are very close contacts.

Q98 Mr Newmark: So there is no forum, but you are
saying that what is geing on at the moment, in your
view, is cnough 1o develop shared knowledge
between the science and legal professions?

Lord Goldsmith: Plainly we must keep this closely
under review, for all the reasons that the Commuttee
has given, My sense 15 that a great deal is going on,
bul we must continue to look to see whether more
should be done.

399 Adam Afriyvie: But there is no specific forum for
science and law at the moment?

Lovd Goldsmith: | wall provide a note on this, so that
I do not get this wrong, There 15 a monthly
tripartite meeting,

Q100 Dr Iddon: I am going to reactivate the Home
Office Minister, and turn to DMNA databases in
particular. This Committee has besn very
concerned, with the progression of F55 to a GovCo
and perhaps eventually to a PPP, aboul Lhe
ownership of the national databases that they handle
now and that the police handle. Let me pick up the
question of the National DNA Database. An
announcement was (o be made about the ownership
of this particular database, but we are also worried
about the fhrearms database and the footprinis
dutabase, where personal information is collected.
Who will own these databases and who will gate-
keep the access to them in future, when the FS5
moves on?

Andy Burnham: The short answer is that obviously it
is a public sector resource, and not in the ownership
of the F58. With the vesting process having been
carricd through, | would want to inform the
Committes that 1 will make a very clear wrillen
statement on 3 December, or at or around that time,
with the clear arrangemenis for the future
management and custody of the databases, il you
like—which does respond Lo recommendations thal
the Committee have made. As a general response to
your guestion, however, it is not the property of the
F55; it is # public sector resource. The governance of
it will transfer directly Lo the Home Office on vesting
of the F55, and there will be a clear separation
between the two. So we have taken on board the
recommendations that the Committee have made. 1
will make a further statement to Parliament, but |
obviously want to let the Committee know that that
is coming and it will respond directly to the
recommendations that you have made.

Q101 Dr lddon: The database is expanding quite
rapidly and it will carry on expanding into the
future. The Committes has two concerns about that,
First of all, Professar Alec Jelreys, who discovered
this technigue at Leicester University, has expressed
a view that we should move from 10 to 16 markers,
to avoid miscarriages of justice as the database
increases in size—which becomes a possibility. |

asked you this question at Home Otfice questions
recently. Are you able to provide an answer loday as
to whether you agree with Professor Jeffreys? Now
is the time to do it. It is too late when you have to
starl going backwards, when the database is loo
large to do that,

Andy Burnfame: | mentioned before that 1 did not
have much commercial expertise, Chairman, but |
can tell you that the members of your Commitiee,
particularly the member for Bolton South East, is
stretching this lowly English gradusate to the hilt, and
his Biology O-level is at creaking point, given the
guestions that he has been asking in the House! Since
he stumped me at the dispaich box, | have been
locking at this point in more detail. | now, [ think,
have a much better understanding of the point that
he was raising. We moved to SGM +—and Brian
will know what | am talking about here—some years
ago, as a more reliable technigue. The quoted figure
is that that gives reliability to one in 1,000 million,
and it is possibly higher, as you may know. So that
mives incredible accuracy, However, 1 am aware of
concerns that are being suggested that we should go
further still, and go to a 13 or even l6-marker
technique. That is a very valid and very real concern,
As the database has expanded rapidly, it may slow
al some poini. Even so, as the Atlorney has said,
great use is being made of DNA evidence and there
may be this poteniial for more international use of
thut evidence, It would make sense, il we know that
the accuracy can be further improved, at least to
carry oul the work that would enable us to do that,
I can assure you that that work 1s being done and we
have had discussions with European counterparts
on the value,

Q102 Chairman: Have vou a date for a decision?
Andy Burnham: | do not think that there is a clear
timeling for a decision. However, the change to the
law which allowed retention of samples was for a
number of reasons, and one of those reasons 1s very
much that: that if 4 decision 15 taken in the future,
you can generate a more sophisticated reading from
the original sample. Brian has raised this many times
and he 15 right to do so, because i we can use the
science further to improve the accuracy, then that is
something we should do. It is under active
consideration,

Q103 Dr lddon: | am just reminding the Minister of
something Professor Jeffreys has sad to  the
Committee, and I remind him also that the tsunami
victims were identified on the basis of 16 rather than
10 markers, to make sure that there was no
misidentification in the cases there. Professor Alec
Jeffreys has also expressed another concern, which |
think is also a concern of the Committee. | can
perhaps pul that by quoting something that he has
wrillen down. “l have repeatedly argued that [ am
totally opposed to the extension of the database. |
regard it as highly discriminatory”. He goes on to
say, “...you will be sampling excessively within
ethnic communities, for example. The whole thing
seems to be predicated on the assumption that the
suspect population are people who would be
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engaged in future criminal behaviour. 1 have never
seen any statistical justification for that assertion;
none at all”. Therefore, what the Commitiee is really
arguing is that there should be some ethical
oversight of the use of the database, especially the
DMNA database which stores personal details. There
does not seem to be any ethical oversight of any of
these databases at the moment, especially that one.
My question therefore 15 this. Is the Home Office
going to provide such ethical oversight in future?
Andy Burnham: There are a lot of issues in Lhe
question there. There is of course a public debate to
be had about the proportionate nature of the use of
the database. From my perspective, [ believe that the
vast majority of the public belicve that this is
justified and right, in terms of detecting serious
crime. You will know something of the courl case
review programmeé, which is  delivering some
incredible results to very serious violent crimes and
rapes committed many years ago, and that would
simply not have been possible. 1 think that the public
interested attached to it is clear in the results it can
produce. In terms of the proportionate nature of the
system, obviously the issue of the retention of data
has been challenged in the courts. We estimate that,
since the change in the law in 2001, something in the
region of 162,000 DNA samples of individuals have
been retained that otherwise would have fallen to be
removed from the database because a conviclion
was not secured. Of those 162,000 samples, 7,990
have subsequently been matched.

Q104 Chairman: We do not wanl Lo get into a lot of
detail on this.

Andy Burnfam: Mo, but | think that it is important,
Chairman. We are tlalking of 96 murders, 50
attempted murders, 116 rapes. It is absolutely
important to balance up the other side of the
equation here. We hear a lot about civil liberties and
the intrusion on the privacy of the individual. The
principle of the database has been upheld legally and
the Law Lords found that the people to whom 1 am
referring here, whose samples have been retained,
would not be stigmatised as a result.

Q105 Chairman: We would like a note on thai, to put
into our record.
Andy Burmham: Yes, sure.

0106 Dr Iddon: | think that the point we are making
i5 that not even Parliament has discussed the
extension of the database. We might well agroe with
you on the basis of the facts that you have just given
us, but we do think, as representatives of the people,
that we ought to be able to discuss in Parliament and
agree the guidelines thal the Home Office give us,
because this is a very important issue out there in the
general public.

Andy Burnham: It is an important issue. [ agree with
vou, Brian. You say Parliament has not decided, but
Parliament did. Parliament subsequently amended
the Police and Criminal Evidence Act 1o make this
possible, So I do not think it is right to say that.

Q107 Dr Harris: You misunderstand what Brian
was saying, il | can help here. What he was saying
was that the extension of the use of the database o
familial searches—that particular use—has never
been debated by Parliament, and it is highly ethically
contentious. That is what I think we would like you
to address: why that should be allowed to happen
without this place, other than this report,
discussing it.

Andy Burnham: The poinis being raised are entirely
fair, and T am not secking in any way to avoid them.
Brian did actually say it was the expansion of the
database that—

Dr Iddon: | am sorry I did not make myself clear.

Q108 Dr Harris: 1 think he said “extension of the
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Andy  Burnham: .was nol considered by
Parhament, and 1 just wanted to make that clear,
Where [ agree with you entirely is that clearly this is
a resource that has huge poténtial, and a huge
potential for public benefit; but if there is misuse or
usage with which people do not feel comfortable,
that is rightly a matter for Parliament. [ would want
to bring forward the figures and lay those before the
Committee and, il we need to have more discussion
in Parliament in relation to the use of the database,
particularly in the issue you mentioned of familial
searches, then | would want to do that—be it via
debate in Westminster Hall.

Q109 Chairman: Can 1 ask you a very simple
question? If there 15 to be any further extension of the
uses of the Wational Database, you will bring that to
Parliament for scrutiny?

Andy Burnham: 1 will,

Q110 Dr Harris: In respect of existing uses, we drew
attention to the lack of specific ethical oversight of
research uses of, effectively, intimate samples. |
declare an interest as a member of the BMA Medical
Ethics Committee. That would not be permitied in
the MHS and in medical research without a research
ethics committee saying that it is acceptable to do so
without specific consent. You know from our report
that we regretied that we were misled as to the role
of the Human Genetics Commission, and your
response was that it was given in good faith—which
did not really help Sir Roy Meadow, as we have
heard carlier. So [ think that there is an onus on you
now to say how you are going to deal with this issue
of ethical oversight of research. That was a long
question, Lo give you a chance to find your answer.
We are keen to gelil.

Andy Burnharm: It was also the second part of Brian's
question. The Committee was right to make
recommendations in this area, You will have your
full answer on § December. | have said that we will
bring it forward. When FSS is vested as GovCo we
will make our full answer but, just to be clear, the
operation and maintenance of the database will
initially be with the F33, but the oversight and
governance of Lhe database is being transferred to a
Home Office unit. Further, the chairmanship of the
governance of the database will be via'd from ACPO
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but with Home Office and the Association of Police
Authorities” involvement too. Additional to that
there will be ethical and lay oversight of the whole
proocess. There will be a further panel established, in
co-operation and consullation with the Human
Crenetics Commission.,

Q111 Chairman: So nobody with any independent
authority will sit on that oversight organisation?
Everybody will have a vested interest,

Andy Burnfar: What | am saying is that we are now
working through the way in which ethical and lay
oversight of the database will be properly built into
the system, but in a way in which the database is
operaling and il is operating 10 meet the functions
we have outlined for it.

Q112 Dr Harris: In the new system, sadly not
currently, it will not be possible for the Home Office/
ACPO/whoever to grant themselves permission Lo
do research—research, nol operational work on
these samples—without there being independent
ethical oversight.

Andy Burnham: Yes, that is true.

Q113 Dr Harris: 1 think that is whatl you are saying,
Andy Burnham: Thatl is true. There is permanent
ethical and lay oversight of the operation of the
database,

Q114 Dr Turner: One of our concerns, a5 you arg
aware, was the proliferation of degrees labelled
“Forensic Science™ in universities but which are of
little or no value in practical terms, and which
certainly have no chance of being accredited. What
steps have you laken since our report, in conjunclion
with the DIES, to deal with this situation and to try
and rationalise and set up a system of accreditation
of genuine forensic science training?

Andy Burnham: It is not directly a Home Office
responsibility to set out what should be the content
or not of university courses, | think that this area has
had a welcome boost of interest; possibly some
television programmes, CSJ and others, that have
encouraged an interest in the whole area of forensic
science—which is probably a welcome thing. You
rightly draw atlention to how we can capitalise on
some of the interest in forensic science, in terms of
driving upquality. It is not directly my responsibility
to determine the university courses on offer, and |
hope that you will accept that. FSS does have an
interest but, rom their point of view, we would not
wanl a situation where the FSS was constrained in
any way in terms of which graduates it took into the
service. Obviously it will draw from a range of
seientific backgrounds. [ am probably not answering
the question Mully—

Q115 Chairman: The answer is no, is it not?

Andy Burnham: Mo, the answer is nol no. We have
had discussions with the Department for Education
and Skills, but the direct answer is that we are not
going down a path where we are going to diclale a
university course.

Q116 Dr Turner: What about the question of
accreditation of forensic scientists?

Andy Burnkarm: | think that s properly a role for the
Forensic Science Society rather than the Home
Office. We all have an interést in the course being
mide as relevant as possible to the needs of the
Forensic Science Service, and | would certainly
welcome their input into these discussions and their
ability to talk to educationalists about what is
provided. However, 1 do not believe that it would be
right for it 1o go further than that. Also, the FSS has
to retain an ability to recruit from across the
scientific spectrum; not just from people pursuing
lorensic science degrees.

Q117 Dr lddon: We have estimated that there are 401
courses on forensic science in 57 universilies, bul
there does not seem to be an awful lot of research
attached to those courses going on, and certainly not
blue-sky research. I we increase competition in the
Forensic Science Service, that might reduce costs
and might also provide less money in the private
sector for blue-sky research, The Commitlee 15
extremely worried about staying cutling-edge in
research in forensic science but, for those two
reasons, we cunnot see a way forward. Are you doing
anything to increase the amouni of research that
goes on in forensic science, either in academia or in
the privale sector?

Andy Burnham: What 1 can assure you of, Brian, is
that, in the business plan that the F35 has submitted
to the Home Office in advance of the move to
GovCo, research and development 15 a  very
prominent strand and feature of that plan. 1 cannot
at this stage—for obvious reasons, now that the
service is moving into a different commercial
environment—give you the precise figures on what
will be spent in what year; but 1 can give you the
assurance that there are very clear commitmenis
going forward 1o research and improving the gqualily
of what we do. Actually, | think that the market
could increase. With more job opportunities, more
players in the market, it could enhance the research
often; bul that is something that we will look at.
Chairman: On that note we will conclude. Could 1
thank wyou all very much indeed for a fascinating
session this morning? 1 hope you also feel that it has
been worthwhile. We may have one or two lollow-
up nodes, in order to complete this picce of work, but
could I again thank you very much.
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