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1 Who should read this booklet?

INFORMATION CENTRE

11 MAY 1993 gurﬂ#\
Wellcome Centre for Medical Sclenca

This booklet is for trustees of all charities, It con-
tains information about changes to the law relating
to charities, This information will be essential to
vou if you are to run your charity effectively in the
future in accordance with the legal requirements
which are now being introduced.

You are a charity trustee if you are a member of the
body of people responsible for controlling and
managing your charity, whether you are actually
called “trusice” or not. If you are:

a trusice of a charitable trust; or

a member of the management or executive
commitice of a charitable association; or

a director of a charitable company:

then you are a charity trustee. If you are in doubt
about whether or not you are a charity trustee, the
Commissioners will be able to advise you.

1t is imporiant that all ithe charity irusiees of your
charity read this booklet, because you are all respon-
sible together for the proper running of the charity.
The changes to the law described in this booklet
affect you all equally.

Registered charities means charities registered with the
Charity Commissioners. Exempt charities and excepted
charities are those which do not have 1o register with the
Commissioners. If you are the trustee of an exempt chari-
ty or an excepted charity please refer first to the follow-
ing three paragraphs, from which you will be able 1o
work out which portions of this booklet apply to you,

EXEMPT AND EXCEPTED CHARITIES

Exempt charities are those identified in the second
schedule to the Charities Act 1960. They do not have 1o
register with the Commissioners, and indeed are largely
outside the Commissioners’ jurisdiction. Although under
the current law exempt charities have been allowed
voluntarily to register with the Commissioners, the 1992
Act will in future prevent this. From I Seplember 1992



2 What is this booklet about?

exempt charities will no longer be permitted to register
with the Commissioners, and the registration of any
exempi charity already on the register at that date will
cease to have effect. From I Seprember 1992, therefore,
no exempt charity will be allowed (o describe itself as a
registered charity or to quote a registered charity number,

Exempt charities are excluded from many of the provi-
sions of the 1992 Act. However, if you are the trustee of
an exempl charity you should read the following para-
graphs of this booklet, which describe provisions of the
1992 Act that do apply to exempt charities:

Paragraph 1.15 (Provision of accounts to the
public);

Paragraphs 3.1 to 3.4 (Disqualification of
trustees);

Paragraphs 6.1 to 6.5 (Public collections);

Paragraphs 14.1 to 14.9 (Regulation of
professional fundraisers);

- Paragraphs 16.1 and 16.2 (Ex-gratia payments),

Excepted charities are charities which do not have 1o
register with the Commissioners but in other respects are
fully within their jurisdiction. If you are the trustee of an
excepted charity yvou should assume that all of the provi-
sions described in this bookler apply to your charity in
exactly the same way as they apply to registered charities.
Where a particular requirement is different for excepted
charities, this is made clear in the texi.

This booklet describes the effects of the Charities Act
1992, The 1992 Act alters the law relating to charities
by amending sections of the Charities Act 1960 and
by introducing some completely new provisions.

The 1992 Aci was passed by Parliament in March
1992, and is being brought into force by the Home
Secretary in several stages and on several different
dates. It will affect every charity, and the purpose
of this booklet is to allow you to identify the ways



3 How to use this booklet

in which it will affect you and your charity in
particular, The booklet also tells yvou the dates on
which the various changes are intended 1o take
cffect, as far as these dates are known at present.

Copies of the 1992 Act itself, or of the 1960 Act, can
be obtained only from Her Majesty’'s Stationery
Office (HMS0) and not from the Commissioners.
The address of HMSO0 is given on page 31,

This booklet 15 divided into three Parts, 1ts aim is o
indicate, briefly, how the 1992 Aci affects charity

trustees and the way you manage your charities.

Part 1 of this booklet (pages 5 to 14) deals with provi-
sions of the 1992 Act which apply o the trustees of all or
maost charities and which contain penalties for failure 1o

take certain actions required of you,

Part 2 of this booklet (pages 15 to 24) covers provisions
which apply to some but not all charities,

depending on the size or the type of the individual
charity or whether it undertakes certain activities. You
will need 1o read those paragraphs within Part 2 which
apply to your charity or are likely to apply to it in the
near future. Part 2 of the booklet covers:

- Charities which own or rent Land or buildings;

- Charities which have investments with the

Official Custadian for Charities;

- Charities with an annual income of £5.000
or less;

- Charities with an annual income of £1,000
or less;

- Charities which own or run almshouses;
- Charities established as companies;
Charities which use outside fundraisers.

Part 3 of the booklet (pages 25 1o 30) describes the



areas in which the 1992 Act has given new powers to the
Commissioners (0 make them better able o assist individ-
ual charities with specific problems, and o deal with
misuse of charitable funds and property.

After each subject heading in Parts 1, 2 and 3 of the
booklet, a number or numbers is given in brackets
(for instance, on page & vou will see: Charity Accounts
(19 - 25; 27)). These are the numbers of the relevant
sections of the 1992 Act.

FURTHER INFORMATION

This hooklet is intended to point out 1o you the areas in
which the legal requirements are changing, not o make
vou an expert in charity law. You will probably wani
more information on particular topics which apply 1o
yvour charity. The Commissioners publish a wide range of
leaflets for trustees aboul various aspects of charity law
and administration, These are available free of charge
from any of the Commission's offices (see inside back
cover). For a complete list of Charity Commission

publications please refer to the inside front cover.

There are also a number of elephone helplines set up by
the Commissioners 1o give advice in specific areas where
the law is changing, and the telephone numbers are given

in the relevant part of the ext.

On page 31 there is a list of other organisations which
can give practical help and advice to charity (rustees.

Remember that the Commissioners are always willing 1o

give advice and information to charity trustees on any

matter affecting your charity, You can contact the
Commissioners by leter, by elephone or by visiting one

of their offices (preferably with an appointment). Please refer
to the inside back cover to see which of the Commissioners'
three offices - London, Liverpool or Taunton - you should
contact about your particular charity. If you write or tefe-
phone it will save time if you can give the registered number
of your charity and any reference number quoted on corre-
spondence from the Commissioners in the past.

Finally, it must be emphasised that this bookle is a guide
1o the law and not an authoritative statement of it You should
continue to seck independent legal advice where necessary,



Paragraphs 1.1 to 7.1 below affect all or

most registered and excepted charities and

should be read by all charity trustees. The
Act introduces a number of new offences,
to which you may be exposed if you do not
take the trouble to learn what will be
required of you.
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1 Charity accounts (19 - 25 27)

11

1.2

13

14

It is estimated that the charity sector as a whole has an
annual income of around £17,000,000,000. This comes
from a variety of sources: from the investments of

charities themselves; from central and local government
by grant, under contract, or through tax and rating
reliefs; from business through grant or sponsorship;
and from the public at large by donation, legacy, or
payment for charitable services. The income of the
charity sector can continue 1o grow only if there is
general confidence in the way that charity trustees are
managing and applying charitable resources.

It is therefore vital thar charities should provide full

and accurate financial information in their published
accounts, and the new requirements described below are
intended to achieve this. They are one of the most
important features of the new Act. The major changes

are as follows.,

{vore: If your charity s establisbed as a company many
of the following propisions do not apply to you. Please
refer first to the paragraphs beaded Charitable
companies (n Part 2 of this bookler.]

You will be required to Keep accounting records which
show and explain all your charity’s transactions. Your

records will have 1o contain:

= day o day entries for all sums of money
received or spent, showing what the money

was received for or spent ong;
- a record of the charity's assets ancd liabilities.

The accounting records will have to be able 1o show,
with reasonable accuracy, the charity’s financial
position on any particular date in the past; and they
will have 1o be sufficiently detailed 1o enable you o
prepare accounts in the form required under paragraph
1.5 or 1.0 below,

You will have to preserve these records for an least six
vears after the end of the financial year to which they

relate,

You or your financial advisers will have o prepare

accounts for each financial year. The form in which you
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1 Bhar”" accounts (19 - 25; 27) prepare your accounts will depend on the amount of
(continued) your charity's income:

15 of your charity has an income over £25,000 in any
vear, you will have o prepare an income and
expenditure account and balance sheet for that yvear in
accordance with regulations which will made by the
Home Secretary following consultation with charicy
accounting experts. These regulations will be published
in good time for vou to prepare to follow them.

16 ir yvour charity has an income of £25.000 or less yvou will
have the choice either to prepare your accounts in
accordance with the regulations mentioned in paragraph
1.5 above, or to prepare a receipts and payment account
instead, The receipts and payment account is a simple
type of account appropriate for smaller charities, and if
vou choose o prepare this it will have to be
accompanied by a statement of assets and Labilities. The
Commissioners will be producing printed account forms
for the trustees of smaller charities 1o use if you wish.

If you fill in the form by following the instructions with

it, you will be complying with the law automatically.

1..:!' Only a few charities must at present have their accounts
audited or examined annually by a person appointed
by the trustees for that purpose. In future the accounts
af all charities must either be audited or examined,
according to the following rules:

18 your charity's income or expenditure in a particular
financial year, or in ¢ither of the two financial years
before i, is over £100,000, you will have 1o have the
accounis for that financial year audited by a

professional auditor.

18 iF paragraph 1.8 does not apply, then you may choose
either to have the accounts audited by a professional
auditor or to have them examined by an independent

examiner.

1,1“ A professional auditor is a person who is qualified under
company law 1o audit company accounts, or 4 person
whao is a member of certain professional bodies. These
bodies will be listed in regulations which the Home
Secretary will make.,
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1 Charity accounts (19-25 27) 111
(continued)

1.12

1.13

1.14

1.15

An independent examiner i3 a person who has ability

and experience in accountancy matters and who is
independent of the trustees. The Commissioners will
be producing guidance for trustees on how o select

and appoint an independent examiner.

You will have to prepare an annual report in

addition to your accounts. The annual report will need
1o describe vour activities for the past year, and give
some other basic information about the charity and those
wheo administer it. The exact contents of the annual
report will be set out in regularions 1o be made by the

Home Secretary.

You will then have 1o send the annual report and your
accounts together o the Commissioners within ten
months of the end of your financial vear. You will have
io do this automatically, without being asked by the
Commissioners; if you do not, you will receive reminders.
If you have still not sent in your annual report and
accounts after these reminders, and you do not have a
good reason for failing to send them in, you may be

proseculed.

Excepled charities : Paragraphs 1.12 and 1.13 above do
not apply to the frustees of excepled charities which are noi
registered,. You will bave o preparve and subpil an annual
report only if the Commissioners specifically ask vou to, and
mnof otberwise. Neither will you bave o send your decounts
fo the Commrissioners wmless requesied fo do so. In addition,
iff yorer charity is excepred and unregistered because it has
an tncome of L1000 or less, then paragraphs 1.5 to 1.13

inclusive do not apply 1o you |

Once they have received the annual reports and
accounts, the Commissioners have (o make them
available for public inspection.

The 1992 Act will also give members of the public the
right io obiain accounts direct from you. If you receive a
wrilten request for a copy of your latest accounts you will
have to provide the accounts within two months of the
date of the request. You will be entitled to charge the
person a reasonable fee (o cover your costs in meeting
the request. If the person has paid your costs and you fail

1o send the accounts, withoul a proper excuse for not

doing so, vou will again be at risk of prosecution.




116 The new rules described in paragraphs 1.1 1o 1.15 ahove
are likely io apply after Seprember 1993, The Home
Secretary’s regulations mentioned in paragraphs 1.5, 1.10
and 1.12 will apply from the same date. You will be

i given ample notice of exactly when the new rules start

to apply so that you are not forced to change your

accounting procedures suddenly.

117 The Commissioners’ helpline for questions on the new
accounting requirements is 051-227 3191 ext. 2270

2 Statements to appear on If your charity's annual income was £5,000 or more
cha r"v documents (3) in its last financial year, please read paragraphs 2.1
to 2.7. If your charity's income last vear was below
£5,000 but is likely to rise to £5,000 in future vouo
should also read these paragraphs.

21 Every registered charity with an income of £5,000 or more in
its last complete financial vear will have to state on
some of its official documents (listed below) the fact that
the charity is a registered charty. This will apply from
I fanuary 1993 The purpose of this is 0 let people
know that they are dealing with a registered charity and
not with a private individual or a commercial company.

2.2 The documents on which the statement must appear are:

any wriltén or printed notice, advertisement or
document which is intended to persuade the
reader o give money or propeny o your
charity {even where the reader will receive

something in returnl;

cheques, invoices, receipts, bills and

orders for poods;

promissory notes, letters of credit and

money orders,

2,3 The statement may be printed on the document,
applied with a rubber stamp, handwritten, or put on in
some other way, However it appears, it must be clear,
easy to read and in English. It can appear in other

languages as well as, but not instead of, English.
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2.4 Any of the following statements would satisfy the

requirement:
- “A Registered Charity”;

- “Registered Charity No.” followed by your
number;

= “Repistered as a Charity™;
“Registered with the Charity Commissioners”.

25  You will not have 1o give the registered number as par
of the statement, but you may do so if you wish.

26 if you issue, or authorise someone else to issue, one of
these documents after ? fanuary 1993 without the
required statement (even if the document was wriiten
before that date), you and the other person could each

be committing an offence.

E.T The Commissioners have set up a telephone helpline o
answer any questions you may have on this subject.
The number is 0823-345103.

iExcepted charities: Paragraphs 2.1 to 2.7 above apply
to exceed charfties wirich are voluniarily registered
with the Commissioners, but do not apply to excepred

charities which are not registered./

3 Persons not allowed to act This new provision will affect only a few people,
as trustees (45 & 4 6) but it could have serious consequences for those
who are affected and who do not comply with it.
You should consider whether it applies to you or (o
one of your fellow trustees. If you are in any doubt,
vou should either seek vour own legal advice or
contact the Commissioners.

3.1 From I' January 1993 certain people will be disqualified -
that is, forbidden - from continuing as a trustee, or from

becoming a trustee. These are people who:

- have been convicted at any time of any
offence involving deception or dishonesty,

unless the conviction is legally regarded as




3 Persons not allowed to act
as trustees (45 & 45)
(cantinued)

3.2

33

34

spent; or

- are undischarged bankrupts; or

- have made compesitions with their creditors
and have not been discharged; or

- have at any time been removed by the
Commissioners or by the couri in England,
Wales or Scotland from being a trustec
because of misconduct; or

- are disqualified from being company

directors: or

- have failed to make payments under county
court administration orders,

Such people can at any time (even hefore | fanuary
1993 apply 1o the Commissioners for a waiver which,
if granied, will allow them o continue or (o begin as
trustees after that date. However, the Commissioners
will not grant a waiver lightly, since the purpose of the
new provision is to prevent people who have shown
financial incompetence or dishonesty in the past from

being in control of charitable resources.

Disqualified people do not have to ke steps o resign
or be removed from their trusteeship, because their
trusteeship will have been ended automatically by law.
They should immediately cease to take any further pan
in the affairs of the charity. If they continue to act as
trustees they will be committing an offence, for which
they could be prosecuted. They could also be forced 10
pay back to the charity the value of any benefiis they
may have received from the charity whilst disgualified.

Where a person has been disqualified, a new trustee
should be appointed in his or her place, in the same
way that new trustees are appointed 1o vour charity
when others resign or retire. If you are not sure how
this should be done, please write (o the Commissioners.



4 Giving false information to 41
the Commissioners (54)

4.2

4.3

44

4.5

5 Sending an annual return 5.1
to the Commissioners (26, 27)

The Commissioners rely upon information given 1o
them by trustees and employees of charities, and by
members of the public. It is extremely important that,

where the Commissioners are given information which
they will use when making a decision about a charity,

this information should be accurate.

It will therefore be an offence, from Sefdember 1992, for
any person (not just trustees) o give the Commissioners

information which is false or misleading:

- if the person knows the information o be

false or misleading;

- if the person does not care whether it is

false or misleading and does not check irt;

This applies whether or not the Commissioners have
specifically asked for the information. The Commissioners
will be putting reminders on some of their most important
forms about the need to supply correct information,

From the same date it will also be an offence to alter,
conceal or destroy charity documents which may be

required by the Commissioners.

This new provision is intended mainly to deal with the
small number of cases where people deliberately try (o
cover up their own neglect or wrongdoing. It will also
cover cases where a person’s careless failure 1o provide
correct information o the Commissioners causes loss o
the funds of a charity or has other serious consequences.
Mo-one will be penalised for genuine mistakes or for

trivial errors of fact which have no harmful effects.

You will be requiced, from Seprember 1993, 1o send 1o the
Commissioners an annual return, containing whatever
information may be specified by the Commissioners. In
practice, the annual return will be a form sent to the

chanty's correspondent each year by the Commissioners.
It will be similar 1o the form you may have received
during the past two years as part of the charity census,
The annual returm will have 1o be completed and returned
within ten months of the end of your financial year.




9.2  The information in the annual return from each charity will

be used by the Commissioners for two main purposes:

- 1o keep the Register of charities up to date;
! and

- to identify individual charities which may
need advice or assistance from the
Commissioners, or which may be at risk of

maladministration or abuse.

9.3 As with your accounts, you will receive reminders if you
do not send in your annual return by the due date, If
you still do not submit your annual return, and do not
have a good reason for failing to submit it, you may risk
prosecution.

Excepted charities: Paragraphs 3.1 to 5.3 above apply
to excepted charities which are voluniarily registered
with the Commissioners, but do not apply io excepled
charities which are nof regisiered.|

2.4 The Commissioners have set up a helpline o answer questions

o the annual reum. The number is 051-227 404010,

6 Public collections (65-74) Paragraphs 6.1 to 6.5 below will apply to you if
your charity appeals for money or property by
collecting in public. The existing rules governing
street and house-to-house collections will be
replaced by the arrangements described below,

6.1  From Seprember 1993 you will not be allowed 1o conduct a

public charitable collection unless you have either:

- a permit from the local authority (ie the
district council or, in London, the borough
council) in whose area you will be collecting.
If you will be collecting in more than one
lecal authority area, you will have to have a
permit from each local authority; or

- an exemption order from the Commissioners.
{ The Commissioners can grant you an
exemption order only if your collection is to
take place over the whole of, or over a
large part of, England and Wales,
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7 Fees payable to the
Commissioners (51)

Act 1992

6.3

6.4

1.1

The promoter of any public charitable collection
conducted without either the required permit(s) or an
exemption order could be prosecuted.

Caollections in the following places do not need permits:

- inside buildings (unless the collection is
being taken in a public concourse inside,
for example, a railway or bus station, an
airport or a shopping centre, when you will
need a permit);

places of worship and churchyards;

= places which members of the public have to
pay o enter;

- places where members of the public are let
in solely for purposes connected with the
collection being conducted there,

Collecting boxes left unattended in public houses, shops,
restaurants and similar places do not need permits.

A collection taken during the course of a public
meeting does not need a permif.

At present, the Commissioners do not charge for any of
their services other than the supply of extracts from the
register of charities and photocopies of charity
documents. The 1992 Act permits the Home Secretary to
lay regulations before Parliament allowing the
Commissioners o charge for some of their services,

You will be given advance notice of any charges agreed
by Parliament. Charges are unlikely to be introduced

before the last quarter of 1993,




Please refer to each heading and read the
paragraphs below it if it applies to your

charity or if it might apply in the future.
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8 Charities which own or rent
land or buildings (32-36)

8.1

8.2

Al present you must in many cases obtain the
Commissioners' consent 1o the sale or lease of charity
land and buildings, and to morigages which are given by
charities over their property as security for loans. From

I January 1993 you will be able to sell, lease, mortigage,
or otherwise dispose of your land and buildings withouwr
the Commissioners' consent, provided you can meet
certain requirements. The requirements are very similar 1o
those which you are currently asked to follow by the
Commissioners before they will give consent. The
requiremenis will apply even to sales which do not before
I January 1993 need the Commissioners’ consent. Bui the
new provisions do not give trustees a legal power o sell
land where they do not already have it.

There are three different sets of requirements:

- one for mortgages given as security for
money borrowed (see paragraph 8.3 below);

= one for leases of seven years or less (see

paragraph 8.4 below):; and

one for all other transactions including sales,
leases for more than seven years, exchanges
of land, granting of easements and rights,

and so on (see paragraph 8.6 below).

MORTGAGES

If you wish to grant a mortgage over your charity's
property as security for a loan, yvou will not need the
Commissioners’ consent as long as you can meet these
requirements:

yvou must obain and consider the advice of
someone with ability and experience in
financial matters who has no financial
interest in the loan being made 1o the charity.
The advice must be in writing and must

cover al least the following matters:

whether the loan is necessary for the

charity; and

whether the terms of the loan are reason-

able from the charity's point of view; and




8 Charities which own or rent
land or buildings (32-16)
{continued)

(¥

- whether the charity will be able to repay
the loan on the terms agreed with the
lender.

SHORT LEASES

If you can meet all of the following requirements you
will not need the Commissioners' consent when you
grant a lease for seven years or less of any of vour land
and buildings. The requirements are:

yvou must secure the advice of an estate

agent or a surveyor; and

you must be satisficd that the rent you are
abtaining for the property is the highest that

can be obtained; and

your tenant or lessee must be someane who

is not a “connected person”,

A “connected person” includes a trustee, employee or
officer of the charity or a relative of any such person,
or 2 company controlled by a itrusice of the charity.

ALL OTHER TRANSACTIONS

You will be able to sell land, lease it for more than
seven years or otherwise dispose of it without the
Commissioners’ consent if you can meet the following

requirements:

you must abtain a written report on the
transaction from a qualified surveyor; and

vou must advertise the property exactly as
the surveyor recommends in his report; and

vou must be satisfied. in the light of the
surveyor's advice, that the price or rent you
are obtaining for the property is the highest
that can be obtained; and

your purchaser, tenant or lessee must not be
a “connected person” (see paragraph 8.5).
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9 Charities which have investmenis
with the Official Custodian (28-31)

8.7

9.1

9.2

If in any transaction you cannot meet all of the relevant
requirements together, then yvou will need the

Commissioners’ consent to the transaction.

Where you can meet the requirements and therefore do
not need the Commissioners’ consent, you will have 1o
certify in the legal deed or document giving effect 1o the
transaction that you have met the requirements and that

yvou have power to sell or lease the land.

If you are selling or leasing land which the charity's
trusts require vou to use for specific purposes, you

will need also to give public notice of your intention to
sell or lease it and you will have to consider any
represeniations made to you, The requirement (o give
public notice does not, however, apply if:

- you are leasing the land for two years or

less: or

you are acquiring other land as a direct
replacement for the land you are selling or
leasing.

The paragraphs above give only a brief summary of the
new arrangements for disposing of land. If you have
speciflic questions you can telephone one of the
Commissioners” helplines on 071-210 4488 (London;
051-227 3191 ext. 2426 (Liverpool); or 0823-345041/7
{Taunton).

The Official Custodian for Charities is an officer of the
Commissioners’ staff. She holds investments and property
in her name on behall of many charity trustees. She is
only allowed (o buy or sell invesimenis or properiy on
behalf of a charity if the trustees instruct her to do so. She

has no power 1o manage invesimenis for any charity.

The Official Custodian for Charities will be required under
the 1992 Act to return most of the investments (except for
land) to the trustees on whose behalf she has been
holding them. This process is known as divestment, and

it will take abour five years starting from January 1993,




Small charities (annual
income £5,000 or less)
(43,44)

If you are among the trustees affected by divestment,
you will receive, direct from the Official Custodian,
some information and instructions about divestment. IF
you have any specific questions about divestment, you
can telephone the Official Custodian's helpline on 071-
210 4646 (London) or 051-227 3191 ext. 2469 (Liverpool).

Mowadays many small charities have purposes which
cannot be met properly because they are out of date,

or income which is oo small to be of much help 1o the
charity's beneficiaries. The result is that the assets of such
charities are not as effectively used as they might be,
through no fault of the rustees, The Charities Act 19835
went some way towards providing a solution, but only the

very smallest charities were able (o use the 1985 Act.

The 1992 Act contains provisions designed 1o extend the
principles of the 1985 Act. The new arrangements
described in paragraphs 10.3 1o 11.3 below will help
more small charities, and apply from I Sefrember 19492,

Under the new provisions there are two courses of
action open to you if your charity had an income, in its
last financial year, of any amount up 1o £5,000 and
does not own property (such as an almshouse) which
iz subject to a restriction that it must be used for the
purposes of your charity. These two courses of action
are entirely optional: you need not follow either if it is
not in the interests of your beneficiaries o do so.

If you are satisfied thar the existing purposes of your
charity, et cut in its trust deed, no longer allow vou 1o
use the charity's resources effectively, you can either:

decide to transfer all your charity’s property
to another charity or to more than one other
charity. If yvou do this, the charity or

charities you choose to receive your properny
must have purposes as similar as possible 1o
the purposes of your own charity, This will
mean that your charity's property, after il
has been transferred, will continue to be
used for much the same purposes as you
would have used it; or you can
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decide to modify the purposes, powers or
administrative provisions of your charity’s
trust deed 20 as o bring them up to date. If
vou decide to modify vour charity's
purposes, the modified purposes must be
similar to the existing ones,

10.5 once you have decided to pursue a particular course
of action, you will need o hold a trustees’ meeting 1o
pass a formal resolution to give effect to your decision.
A resolution can be passed if two-thirds of the trustees
who vote on it are in favour of it. When you have
passed the resolution you will have to:

give public notice, in whatever way you
think fit, of your resolution; and

send a copy of the resolution 1o the
COmmissioners.

10.6 The Commissioners must then consider vour resolution
to see whether or not to approve it; and they may ask
vou for more information. They can also take into
account any comments made to them by local people.
Within three months of receiving the resolution from
you the Commissioners will tell you in writing whether
or not they have approved it,

10.7 If the Commissioners tell you that they have approved
your resolution then the action you resolved o take
can proceed. If the Commissioners tell vou that they
have not approved your resolution then you may noi

proceed any further.

10.8 You can telephone one of the Commissioners' helplines
for questions on this subject. The numbers are 071-210
4525 (London); 051-227 3191 ext.249 (Liverpool); or
0823-345041/7 {Taunton),

11 Very small charities 111 For the very smallest charities there is a third course of
l' income E1 L 00D or les S] action available, in addition o the two already described in
(43.44: 2) paragraphs 10.3 to 10.7. This third option is designed for
Rl charities where the income available o you to spend is so

small that it is difficult to achieve any useful purpose by
spending it. You can take this third course of action only if:




11 Very small charities
(income £1,000 or less)
(43.44; 2)

(continued)

12 Charities which own or run
almshouses (50)

1.2

13

1.4

1.5

121

- your charity had an income in your last
fimancial year of £1,000 or less; and

= your charity has a permanent endowment:
and

yvour charity’s permanent endowment does
not include any land or buildings.

A permanent endowment is a capital asset which the
trustees are nol allowed o spend, and which they

must keep invested 1o produce an income for spending.

If your charity does meer the three conditions in
paragraph 11.1, and you are satisfied that your charity's
income is too small (o be useful, you can decide 1o spend
the capital of your charity as well as its income. Once you
have decided 1o do this, vou will have to follow the

procedure described in paragraphs 10.5 1o 10,7 abowve.

The 1992 Act also introduces new rules applying from

T Seprember 1992 1o the registration of very small
charities. Some charities which are currently registered
with the Commissioners no longer have to be registered.
A charity does not have ta be registered if:

it has no permanent endowment; and

it does not use or occupy any land or

buildings: and

- its annual income from all sources is £1,000
of less,

If all three conditions in paragraph 11.4 apply to your
charity at the same time, the charity aced not be
registered with the Commissioners. You have the
choice whether o register or not. You should bear in
mind that if your income is below £1,000 now bu
rises above £1,000 in the future you will have to
regisier again.

Most almshouse charities charge the residenis of their
almshouses a weekly contribution which goes towards
the maintenance of the almshouses and the cost of pro-
viding some services. In many cases the weekly amount
you may charge almshouse residents must be approved



12.2

13 Charities established as 131
companies (40-42)

13.2

13.3

13.4

by the Commissioners. If this is so, you will have been

accustomed in the past o write 1o the Commissioners
for approval every time you wanied to change the
amount of the contribution 1o be paid by the residents.

From { September 1992 you no longer have to seek the
Commissioners’ approval to the level of the contributions
vou charge (o almshouse resicdents. Indeed, you do not
have o contact the Commissioners at all: it will be up o
you 1o fix the contributions at a level which you feel is
proper, taking into account the financial position of the
residents and the total amount of money you need o raise
to nunntain the almshouses and provide services in them,

An increasing number of charities are being set up as
companies limited by guarantee. Because they are at
the same time charities and companies they are subject
in most respects 1o both charity law and company law.
Bur there are some areas in which the 1992 Act makes
special provision for charitable companies in view of
their dual character. These special provisions are sel
out in paragraphs 13.2 to 13.5 below.

Charitable companies are subject to the accounting
requiremenis of the Companies Acts and musi prepare
and file accounts in accordance with company law. For
this reason, charitable companies are released from

many of the new accounting requirements of charity law,
described in earlier paragraphs of this bookler. OF those
paragraphs, 1.1 ta 1.11 do not apply to charitable compa-
nies but 1.12 to 1.16 do apply to charitable companies,

The new provisions for small and very small charities
described in paragraphs 1001 1o 11.3 above do not

apply 1o charitable companies at all.

From ¥ fanuary 1993 any charitable company wishing
o alter:

- its objects; or

- any provision in its Memorandum or Articles
of Association relating to the way in which
the company’s assels and property may be
applied ;




miust first obtain the written consent of the Commissioners
to the alteration. Any such alteration made without the
Commissioners’ consent will not be valid.

From [ fanwary 1993 all charitable companies will have
to put their company name on all business correspon-
dence, on all official publications and on chegues,
receipts, invoices and several other financial documents.

14 [:l'l arities which use out side 141 Thereis mt present no law regulating the activities of
fundraisers (58-64) professional fundraisers who make appeals to the public

on behalf of charities. In the past there has been
concern that only a small proportion of the money
raised by some fundraisers has gone to the charity for
which it was intended. The 1992 Act will introduce,
from April 1993, rules poverning the activities of
professional fundraisers and their relationships with

the charitics on whose behalf they act

The new rules apply to businesses or people, other than
the salaried employees of charities, who are paid 1o raise
money for charities; professional fundraisers, in other

words. The niles do not apply o volunteers who receive

ncx |‘.|:.'|!.’|l'|1._:|1t or who receive HI'.Il]." 4 token amount.

In future no professional fundraiser will be allowed 10
appeal for money on behall of a panticular charity unless
he has a written contract with that charity. The contract
will have to deal with certain specific matters which the

Home Secretary will lay down in regulations.

When making an appeal o members of the public the
professional fundraiser will have to give out certain
information about the charity for which he is raising
funds and about the way in which he is being paid by
the charity. The purpose of this is to prevent any

fundraiser appealing for money for a particular charity

without that charity's knowledge, and to make sure that

the fundraizer gives members of the public enough
information to allow them to make 3 proper choice
about whether or not 1o contribute to the appeal.

There are similar rules governing the way in which
commercial firms may advertise when they promeote
themselves, their products or their services by promising




14 Charities which use outside to contribute 1o a charity when a consumer buys a
fundraisers (58-64) particular product or service.

(continued) 14.6 Under the new rules a professional fundraiser will only
be able 1o raise money for your charity with your
consent. It will be possible for you to stop someone
fundraising in the name of your charity if the fundraiser
is acting in a way which will harm your charity's
reputation, or if you do not want your charity 1o be
associated with that particular fundraiser and his
methods of working. If the person does not cease his
activities when you tell him to stop you will be able 1o
g0 o court to force him o stop.

14.7 1f a person appeals to the public for funds on behalf of
an organisation which he says is a registered charity

when it is not, he could be at risk of prosecution,

14.8 s you intend 1o employ a professional fundraiser you
and he will need to work in accordance with these new
rules. The same applies if you have an arrangement
with any commercial firm which promotes itsell or its
products or services to the public by promising to

make contributions to your charity.




This part describes the Commissioners’ new
powers. You should read it to find out how
the Commissioners may be able to help you
with a specific problem, and bow they will

be able to investigate and deal with misuse
af charity funds and property.
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15 Misleading charily names 15.1
(4.5)
15.2
16 Ex-gratia payments by 16.1
charities (17)
16.2

The Commissioners have, from I Sepiember 1992, power

to direct a registered charity to change its name within a
yvear of registration if the name is the same as, or oo
similar 1o, the name of another registered charity. The
purpose of this is to avoid duplication of charity names
on the Register and 1o prevent a new charity from
exploiting the good name and reputation of an existing
charity by pretending to be that charity.

{Excepiled charities: Paragraph 15,1 above applies 1o
excepied charities which are roluntarily registered with
the Caommissioners, but does ot apply o excepled
charities which are nof registered |

The Commissioners can also direct a charity (o change
its name if the name is likely to mislead the public
about the purposes or activities of the charity. This is
intended 1o prevent a charity raising funds from the
public by using a name which gives a false impression

of the of work done by the charity.

Al present only the Attorney General has the power o
authorise you to make an ex-gratia payment; that is, to
pay funds or use property of your charity to settle what
you regard as a moral obligation, where you have no
legal obligation and no power (o apply the funds in
that way. If you were to do this without the Attorney
General’s permission you would be acting improperly.

From 1 Sepiember 1992 the Commissioners are able o
authorise you to make an ex-gratia payment in the
same circumstances as the Antorney General can. The
rules about ex-gratia payments are not being relaxed; it
is simply that the Commissioners are able 1o give you
permission to make an ex-gratia payment where they
could not before. The Commissioners will not give this
permission unless you satisfy them that you have a
genuine and compelling moral obligation. Charity
money spent making an ex-gralia payment is money
which will not then be available to apply for the

charity's purposes.




17 Returning unspent appeal
money (15)

18 Applying for a scheme (13)

171

If your charity has made a public appeal by asking for
money for a specific project (for example, the purchase
of a particular piecce of medical equipment), you may
find that vou cannot spend all the money on that
specific project. This may happen if you raise so much
money that you have some left over afler finishing the
project, or if you raise so little that you decide not o
go ahead with the project ar all.

If vour appeal did not specify what would happen o
any unused money, it is your duty o try to return the
money (o the people who gave it. However, you may
not be able 1o return some of the money, because it is
impossible to tell who gave it. This applies, for
example, o money collected in collecting boxes in the
sireet, The 1992 Act iniroduces, from I fanunary 1993,
new procedures o be followed when you are trying to

find donors to give them their money back,

Where vou can find a donor and the donor does not
want hiz money returned to him he will have 1o sign a
disclaimer in a form laid down by the Commissioners.
Where you cannot find or identify a donor you will
have to advertise, again in a form laid down by the

Commissioners, to see if the donor comes forward.

If there is money left over after you have advenised to
find the donors, the Commissioners will - as now - have
to make a scheme 1o enable it to be used for other
charitable purposes in the future. These purposes will
be similar to the purposes for which the money was

raised in the first place.

A scheme is a legal document by which the
Commissioners may alter the purposes of a charity or
the way it is to be administered. Often this becomes
necessary when the trustees of a charity find it difficult
to apply all the charity's income effectively and in
accordance with the purposes of the charity.

It is the duty of you and all your fellow trustees to apply
to the Commissioners for 2 scheme when one is needed.
Pefore now the Commissioners could not normally make
a scheme unless the trustees unanimously resolved, at a

properly constituted meeting, to apply for one. The 1992




19 Incorporation of trustees 19.1

(48)

19.2

19.3

20 Investigation of charities 201
and protection of property

(6-11)

Act introduces, from 1 Seprember 1992 arrangements
making it casier for the Commissioners to make a

scheme for a charity which cannot resolve 1o apply for
one because it does not have a full complement of
trustees or because one or more of the trustees is absent

or incapable of fulfilling his duty as a trustee,

If your charity is a trust or an unincorporated association,
you and your fellow trustecs are treated by the

law as separate individuals. This means, for example,
that if your charity owns properny or shares the title
deeds to the property, or the share centificates, will

show the names of each of vou individually.

Where a body 15 incorporated, different arrange ments
apply. The body is itself treated by the law as a single
person and not as a collection of different individuals.
From 1 faruary 1993, the 1992 Act will make it easier
for the trusiees of charities o apply o the Commissioners
to become incorporated under the Charitable Trustees
Incorporation Act 1872, The particular advantage of
incorporation is that vour property can be held in the
name of the incorporated body, making it unnecessary
for your title deeds or share certificates to be changed
when one trustee resigns or retires and is replaced by
someone else. Your investments and bank accounts can
also be held in this way,

This form of incorporation makes the trustees of a
charity, and not the charity itself, into a corporate body.
Incorporation of the trustees does not affect their
existing powers or rights, nor does it limit any lability

which vou would otherwise have as a trusiee.

The Commissioners are allowed under the present law
to make investigations into charities for whatever
purpose they wish. If, as a result of their investigation,
the Commissioners believe that propeny belonging to
the charity is at risk of misuse or fraud, they can
nevertheless not take any action to protect the property

unless they have also uncovered misconduct or

maladministration on someone’s part.




: The 1992 Act changes the law, from I November 1992,
L 0 that the Commissioners will be able to take action

protecting charity property without having first to
establish that misconduct or maladministration has
already occurred. In order to protect charity property
from possible misuse or fraud, the Commissioners will
be able, among other things, to suspend any trustee(s)
or employee(s) of the charity, to freeze the charity's
bank accounts and property, and to transfer the charity's
property for safekeeping 1o the Official Custodian for
Charities. They will also be able 10 appoint a receiver/
manager to run the charity’s affairs for a period.

20.3 1f the Commissioners find as well that misconduet has
already occurred in the charity’s affairs, they may
remove the responsible trustee(s) or employee(s)
permanently, They will alse be able 1o make a scheme
to reorganise the charity, whether or not the trustees

wish to co-operate by applving for a scheme.

204 The Commissioners are able, from 1 September 1992 1o
require any person to give them particular information or
docoments, not just in the course of an investigation, but
for use in connection with any of the Commissioners'

functions.

21 Supervision by the 211 From 1 November 1992 the Commissioners will be able

Commissioners of some to investigate any Scottish charity which is largely

e controlled from England or Wales and 1o take most of

Scottish charities (12) the protective measures described in paragraph 20.2
above. There is a similar provision in Scottish law
allowing the authorities there to investigate English or
Welsh charities controlled mainly from Scotland. These
provisions are designed to deal with the case where a
charity could take advantage of any doubts as to which
! jurisdiction - Scottish or English/Welsh - it fell within.

2 2 The Commissioners' helpline on this subject is 051-227
3191 ext. 2264,

22 Legal III’IIEBN”IIES h]" the 221 The Commissioners are not, under the present law,
Commissioners (28) empowered to take legal proceedings with respect to
charities. That is the province of the Attorney General,

one of the law officers of the Crown.




23 Use of money in dormant
bank accounts (18)

24 Possible changes to charity 241

investment rules (38, 39)

From I fanuary 1993 the Commissioners will have the
same power a5 the Attorney General to take legal
proceedings, though they must first obtain the Attorney’s

consent. This power could be used, for example, to force
defaulting trustees to fulfill their obligations as trustees,
1o pursue rustees who have committed breaches of trust,
and to recover charity property or seek damages.

From I fanuary 1993 a bank or building society will be
allowed 1o inform the Commissioners if it holds a charity
account which has not been used for five vears or more.

The Commissioners will then attempi o contact the
charity or any of its trustees. If the Commissioners
cannotl race the charity or the trusiees, they will be
able to direct the bank or building society to pay the
money in the account to another charity. The receiving
charity must have similar purposes o the inactive one,
a0 that the money can once more be applied for the

purposes for which it was originally given,

Many charity trustees are subject (o restriclions governing
how they may invest funds belonging to their charity. For
some charities these restrictions are set out in the charity's
trusts and the trusiees of such charities can invest their
funds only in the ways permitted by their trusts. Other
charities must invest their funds in accordance with the

Trustee Invesiments Act 1961,

The 1992 Act allows the Home Secretary, with the
consent of the Treasury, (o make amendments (o the
Trustee Investments Act 1961, The effect of these
amendments would be 1o change the invesiment rules
for charities which are subject to the 1961 Act. The
rules would be relaxed rather than tightened, so
trustees would be able 1o keep their existing
investments if these investments still provided a good
return or had potential to do so.

No date has yet been fixed for the Home Secretary’s
amendments io be made. For the time being, the law
will remain exactly as it stands at present.




OTHER ORGANISATIONS

AcTioN WITH COMMUNITIES IN RURAL EXGLAND
SOMERFORD COURT SOMERFORD RoaD CIRENCESTER
GrovcestersHige GLT 1TW

ACRE and fts 38 member Rural Communily Councils
campaign for aclion with rural communities fo give village
people a greater say in their fubure

THE ALMSHOUSE ASSOCTATION
BirinceeEar LopGe WokincHaM BergsHine RG11 SRU

Ther Association gives its member charities advice on any malter
corncerming almshotses and the welfare of the elderly, promoles
improvements in almzbouses and encourages the
provision of almsbouses.

CHARITIES Al FOUNDATION
48 PEMBURY Roap ToNprIDGE KENT TN 2JD

CAF actively promoltes tax-effective giving, provides a range
of sephisticated services to charities and produces research
and statistics an the volunlary seclor,

CoMMUNITY MATTERS
(MNaTioNAL FEDERATION OF COMMUNITY ORGANISATIONS)
8- Upper STeEET IsuNGTON LoNpon N1 OPO)

NFCO provides information, advice, trafning, support amd
national represemtation for local organisations with a general
concern for iheir commumity in education, recreation, social

welfare, and community building management,

DIRECTORY OF SOCIAL CHANGE
Rapius Works Back Laxe Lonpox NW3 1HL

B5C 15 a natienal charity propiding information and assistance
1o voluntary organisations. I runs regular programmes of short
training courses in furndraising and other fopics.

HER MAJESTY'S STATIONERY OFFICE
PuBLicaTIONS CENTRE PO Box 276 Lonpox SWE SDT

Coples of the Charities Act 1992, regulations made under the
Act, other fegisfation, and HMSO publications can be ordered
Sfrom this address. This address is not a booksbop,




OTHER ORGANISATIONS (continued)

INSTITUTE OF CHARITY FUNDRAISING MANAGERS
Manrker Towers 1 Nivg Ervs Lane Loxpon SWESNG

TCFM is a professional institute whick aims io improve
standards of performance and ethical practice in charity
Sundraizsing. The ICFM Trust offers education and fraining
courses in charity fundraising.

NaTioNaL COURCIL FOR VOLUNTARY ODRGANISATIONS
REGENT'S WHARF 8 ALL SainTs STREET Lonpox N1 9RL

NCVEO, the representalive body for the voluniary secfor, bas
G} national poluniary organizalions in membershif, NCVE's
f{-gﬂf Togr G rises o ¢.tr;rﬂr}r lerer, WOV puhl‘.fgbe_-: ] gufde
to the Charitles Act 1992,

WaLEs CoUNCIL FOR VOLUNTARY ACTION
Livs Tror CRESCENT Roan Caerrrill Min GLaMorGan CF8 1XL
TeL: (222-B60224

WiCVA is the national organisation which represents and
promotes the veluntary sector in Wales, It provides a
comprebensive range of informalion, consullancy furnding
Rl Rranagentend rnining services,










