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4 SUMMARY

Summary

Introduction

1 The Government warmly welcomes the report of the Joint Committee on the draft Mental Incapacity Bill.
We recognise the hard work undertaken by the Committee to issue such a comprehensive report in a
short period of time and its commitment in gaining such a wide range of evidence on the Bill.

2 We are pleased that the Committee endorses the purpose of the draft Bill and sees the need for
legislation in this area. We agree with the Committee that the Bill covers a complex and sensitive area,
and recognise that many people have strong feelings about its content and purpose. The Government
does intend to legislate following the Committee’s report, and we are working towards introduction of a
revised Bill later in this Parliamentary session.

General Principles

3 The Government welcomes the Committee’s agreement that the main principles of the draft Bill are
correctly stated. The aim is to help those who may lack capacity to make their own decisions where they
can and enable sound decisions to be made for them when they cannot. The Committee asked us to go a
step further and to ensure that these principles are even more clearly stated at the outset of the Bill. We
are committed to achieving this.

4 The Committee has fully endorsed the functional test of capacity, which is a key foundation of the draft
Bill. They have also endorsed the concept of best interests. We welcome this as these are fundamental
to the improved decision-making framework that we want to introduce. The Committee has pointed out
that decision makers will need to be clear about what best interests requires of them. We recognise that
this will be one area that the Codes of Practice will need to cover.

General Authority

5 The concept of the General Authority was supported by the Committee in that it seeks to create a
statutory form of the common law defence of necessity. Nevertheless the Committee found that the
term ‘General Authority’ was unhelpful and it has given rise to concerns that the General Authority would
allow too much licence to intervene in the lives of people who may lack capacity. This is not the
Government’s intention.

B We recognise these concerns, and will seek both to rename and redraft the General Authority to make
its proper intention clear.



Formal Decision Making Mechanisms

7

The Committee noted that the draft Bill would replace the present Enduring Powers of Attorney (EPAs)
with Lasting Powers of Attorney (LPAs). This gives us an opportunity to improve the safeguards available
for people who use these powers. The chief safeguard that the Bill would introduce is that LPAs would
have to be registered with the Public Guardian. At present EPAs can be used without an external
scrutiny or record. The Committee agreed that this should be a significant improvement.

The draft Bill's proposal to introduce a new Court of Protection with an accessible single jurisdiction was
welcomed by the Committee. We acknowledge that public funding for help and advice will need to be
made awvailable, as now, to enable those with limited assets to have access to the Court of Protection
and are undertaking further work on the detail of this.

We agree that deputies appointed by the Court to take decisions on behalf of those who lack capacity
will need clear standards of conduct and limitations on their autonomy. We will seek to use a
combination of the Bill itself, Codes of Practice and guidance to achieve this. We also agree that
deputies should not, as a matter of course, be able to take decisions on life-sustaining treatment.
Nevertheless, there may be exceptional circumstances where the Court is convinced this offers the best
protection to the person who lacks capacity. We intend to make clear in the Bill that this power can only
be given expressly and in exceptional circumstances.

Advance Decisions to refuse treatment

10

11

The Committee agreed that it is right that people who have capacity should be able to state in advance
what medical treatment they would not want to have in case they should become incapable in the future,
The Committee, thus, agrees that advance decisions to refuse medical treatment have a place in the Bill.
They point out that clear safeguards need to be in place when using advance decisions and recommend
that the advance decisions should be made in writing and independently witnessed. We understand their
concerns and are carefully considering this recommendation. We want to make sure that putting in extra
procedural requirements when making an advance decision would not make it more difficult to withdraw
an advance decision if circumstances changed. We fully agree that doctors must satisfy themselves that
advance decisions are valid in relation to the treatment concerned, and that we shall need to give
guidance on how advance decisions work.

We welcome the Committeg’s clear view that nothing in the draft Bill would permit euthanasia. The
Committee wondered whether it would be advantageous for the Bill to incorporate additional assurances
on this point. The Government has considered this and we believe that we can best provide reassurance
by ensuring that clear guidelines are in place for when decisions are made about medical treatments on
behalf of people who lack capacity.
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Links with Mental Health Legislation

12

The Government is working simultaneously on preparing legislation both on mental incapacity and mental
health issues. The Committee noted that these two pieces of legislation serve different purposes, but
that there are some grey areas between the two. The Department for Constitutional Affairs and the

Department of Health are working closely together on the two Bills to ensure that they do complement
each other.

Codes of Practice

13

14

The Committee recognised that in this type of legislation the Codes of Practice will be critical to the
success of the Bill. We agree that this is the case and that producing clear, comprehensive and workable
Codes will be challenging. We have already begun work on the Codes and our intention is to have a
draft outline of the Codes for Parliament to see at Committee stage.

Full consultation on the Codes will take place after the Bill receives Royal Assent. The final version of the
Codes will be laid before Parliament before they are implemented.

Protecting vulnerable people from abuse

15

The Committee recommended that the draft Bill should go further in the protection it offers against
abuse and exploitation of those lacking capacity. However, the Government is already taking action to
protect vulnerable adults against abuse. In particular, the 'No Secrets’ guidance requires Councils to liase
with other public authorities and other agencies in their area and to produce written and agreed, local
procedures for handling incidents of abuse concerning vulnerable adults. It is right that this extends
beyond adults who lack capacity to all vulnerable adults. The new Public Guardian under the Bill would
have a role working with Councils and other agencies. The new criminal offence of ill-treatment or wilful
neglect would also be another valuable tool in tackling potential abuse.

Medical Research

16

Although some respondents were strongly opposed to allowing medical research on those lacking the
capacity to give consent, the Committee concluded, after careful consideration, that the Bill should allow
it in limited circumstances, under strict controls administered through medical ethics committees. The
Government appreciates these concerns and recognises that this is a sensitive issue. Yet we also recognise
that without research into incapacitating illnesses, treatment or prevention for those who are potential
victims of these illnesses may be inhibited. Our key consideration, therefore, is whether satisfactory
safeguards could be introduced to achieve the benefits, whilst limiting the risks.



Advocacy

17

The Committee recommended that the Bill should acknowledge the valuable role that independent
advocacy services can play in helping those lacking capacity asserting their rights. The Government
agrees that independent advocacy has a role to play in supporting those who may lack capacity. The Bill
itself provides new ways of supporting those who may lack capacity by allowing for the possibility of
attorneys and deputies. It also lays down for the first time a requirement to consult with everyone
interested in the welfare of the person concerned. We want to make sure that those who may lack
capacity have access to the most appropriate means of helping them to make their own decisions and
participate in decisions that affect them.

Additional matters

18

19

20

The Committee commented on the outstanding need for scrutiny of the resource implications of the Bill.
The Government is committed to providing further information on this and will do so when the Bill is
introduced into Parliament.

We could not include provisions in the Bill on access to information and on jurisdictional issues (e.qg. if
an attorney wants to act in Scotland) in the draft Bill prior to publication. The Committee noted this and
also that the Government has committed to including these provisions when the revised Bill is presented
to Parliament itself.

Finally, the Committee concluded that to send a more positive message about the enabling ethos of the
Bill it would be more appropriate to name the Bill ‘Mental Capacity’ Bill. The Government fully appreciates
the reason for this recommendation and shares the Committee’s desire to emphasise the positive
benefits the Bill is seeking for people who may lack capacity. We are committed to achieving this.
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68-69 Bull Street, Birmingham B4 640
OI21 236 9696 Fax 0121 236 9699
9.21 Princess Streer, Manchester M0 BAS
QI61 B34 7201 Fax 0161 B33 0634

|6 Arthur Strect. Belfase BT 4GD
028 9023 8451 Fasx 028 2023 5401
1819 High Street. Cardiff CFI0 IPT
029 2039 5548 Fa 029 2038 4347

71 Lothian er:l!t,id.'l:.:r_,:h EH3 9aF
D870 &06 5566 Fax OBTO &0& 5588

TSO Accredited Agents

(see Yellow Pages)

ard through gpood beoksellers
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