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FIRST REPORT
EUROPE AFTER MAASTRICHT: INTERIM REPORT
The Foreign Affairs Committee has agreed to the following Report:

Work of the Committee

1. When the Commuttee was re-established in July 1992, we decided to continue the inquiry
begun by the Committee last Session into Europe after Maastricht, on which the Committee
made a brief preliminary Report in March 1992, With that Report the Committee also pub-
lished .the evidence it had thus far received on the Maastricht Treaty (including a long memo-
randum from the Foreign and Commonwealth Office) and a note of its discussions in Bonn,
Paris and Brussels, which it drew to the attention of the House in the context of the forthcom-
ing debates on the European Communities (Amendment) Bill.!

2. Owr inquiries this session will look forward, beyond the issues associated with ratification
of the Treaty, and examine the future shape of the European Community. We shall be report-
ing more fully to the House later in the Session. We have decided, however, to report to the
House immediately eight memoranda we have so far received in this inquiry, most of which
examine the issue of subsidiarity, which has become one important aspect of the debate in all
European countries as they decide whether to ratify the Maastricht Treaty.” We should empha-
sise that, although this interim report deals primarily with evidence on subsidiarity, other cen-
tral issues arise from the Treaty which will deserve our urgent attention, Subsidiarity as such is
not the only matter which will determine the future character of the Community. For example,
the political and institutional processes towards monetary union will have a considerable
impact upon the nature of the Community.

3. We have so far taken oral evidence in this inquiry from the Foreign and Commonwealth
Office and from some of the legal experts who have submitted memoranda to us.® That evi-
dence, which is published with this Report, expands and clarifies some of the memoranda we
have received. We also, during the summer adjournment, took evidence from the Foreign
Secretary, before the Birmingham Summit of EC leaders, called by the Prime Minister follow-
ing the turmoil in the money markets which led to the UK withdrawing from the European
Exchange Rate Mechanism on 16 September 19924

The Birmingham Summit
4. The Foreign Secretary described three elements in the Birmingham Summit’s approach to
the problems demonstrated by the Danish people’s rejection of the Maastricht Treaty on 2

June 1992 and the slender majority in favour of the Treaty in the French referendum on 20
September 1992, These were:

— greater openness in the way the Community conducts its business, including meetings
of the European Council;

— subsidiarity, including possible changes to the procedures of the European Commission
and the Council of Ministers as well as a review of past Community legislation; and

— making a better job of explaining the Community to its citizens.”

All these points were covered in the declaration by heads of government issued at the end of
the summit.® The declaration also reaffirmed Governments’ commitment to the Maastricht
Treaty, stressed the réle of the European Parliament in the democratic life of the Community
and reaffirmed that national parliaments should be more closely involved in the Community’s
activities.

Subsidiarity
5. The evidence we have received from academics and lawyers with experience in the

European Community demonstrates some of the difficulties involved in making the principle of
subsidiarity work in practice. It also draws attention to the links between subsidiarity and some

! Second Report from the Foreign Affairs Committee, Europe after Maastricht, HC (1991-92) 223-1 & IL
* See list of Appendices.

¥ Ev 29 Ocrober 1992,

£ Ev 12 October 1992, HC (1992-93) 205-i.

SEv 12 October 1992, Q 3.

% The Birmingham Declaration, 16 Ociober 1992



Vi FIRST REPORT FROM

of the other matters covered in the Birmingham declaration. Heads of Government envisaged
that at the Edinburgh meeting of the European Council, towards the end of the UK Presidency
of the Community, ways would be found of applying the principle of subsidiarity in practice.
Our evidence suggests that this will be difficult to achieve. We draw the House's attention in
particular to the following points that were put to us:

- Subsidiarity is best understood as a political or constitutional convention, rather than
as a legal mechanism';

— Evidence and opinion as to the extent to which Article 3b of the Treaty about sub-
sidiarity extends to policies within the exclusive competence of the Community are con-
flicting and open to further debate.?

Challenges to Community actions before the European Court of Justice on the basis of
Article 3b of the Maastricht Treaty about subsidiarity are unlikely to succeed?®;

Amendments to the practice and procedures of the Commission and the Council waill
be necessary if subsidiarity is to be effective in ensuring the minimum interference by
the Community in the affairs of member states®;

— Most decisions about new Community actions stem from the Council of Ministers or
require its approval. Adherence by the Council to the principle of subsidiarity is eru-
cial’;

— Adapting the procedures and practices of Community institutions (as planned at
Birmingham) to apply the principle of subsidiarity in practice should be understood to
represent only a first stage in its application. Our witnesses suggested that the
Community must go much further than this if subsidiarity is genuinely to become the
benchmark by which the balance of power in the Community is regulated.®

— Without some new institutional mechanism for enforcing subsidiarity, it may not be
effective. Ideas put to us included: Council procedures to test all proposals for new leg-
islation against the provisions of Article 3b of the Treaty;’ or requiring new initiatives
to be approved by national parliaments® or to be vetted by an independent subsidiarity
committee.”

— Decisions taken at the Edinburgh summit about openness, subsidiarity and increasing
public awareness of the Community will need to be followed by more radical reconsid-
eration of the balance of the powers in the European Community before the next
Intergovernmental conference in 19967,

Denmark

6. We also asked our witnesses about the probability of meeting Denmark’s requests for
changes to or clarifications of the agreements reached at Maastricht without formal amend-
ment to the Maastricht Treaty (which had been ruled out by Member States at the
Birmingham summit) and whether meeting Denmark’s wishes would require a further ratifica-
tion procedure in Member States or amendment to the European Communities (Amendment)
Bill in the United Kingdom. Denmark’s final proposals, aimed at winning support for the
Treaty in a further referendum in 1993, were not available when we took evidence, but their
probable terms were known.!!

7. Witnesses confirmed to us that the Treaty will fall unless it is ratified by all member
states.!” A central difficulty in achieving Danish ratification would appear to be Denmark’s
insistence on changes which will be legally binding."? How this can be reconciled with the deci-

!'See ep Appendix 6, para 23,

L Ev 20 Ociober 1992, Qs 100-104, 145-50; Appendices 2. 4, 6 and §.

* Sec e Appendix 6, para 22, Appendices 2 and 4 and Ev 29 October 1992, Qs 116-7, 1456, 147,
* Bee ep Appendix 6. para 23, Ev 20 October 1992, Qs 107-111.

¥8ec cg Appendix 7, para 11,

f See Ev 29 October 1992, O 148,

" See ¢ Appendix 1,

" See ep Appendix 1; Ev 29 October 1992, Os 150, 151.

*See cg Appendix 2,

¥ See ep Appendix 7.

! See Ev 29 Oclober 1992, ) 66,

2 Eyv 29 October 1992, Q 140,

" “Drenmark in Europe™ 30 October 1992, p.4; Ev 29 October 1992, © 83,
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THE FOREIGN AFFAIRS COMMITTEE Vii

sion of the Twelve in the Birmingham Declaration that the Maastricht Treaty should not be
amended is unclear.

8. Our evidence shows that a firm conclusion about whether Denmark’s proposals can be
implemented without amendment to the Treaty is unlikely to be possible until at least the
Edinburgh European Council meeting on 11 December.! Foreign Office officials explained that
the options under consideration included a new Declaration attached to the Treaty, a new
Protocol, or some other sort ol free-standing agreement between Member States which might
not modify the Treaty itself.? The precise effects of any of these on the ratification process in
the United Kingdom or on the passage of the European Communities (Amendment) Bill are
not known.' However, there are obvious difficulties posed by the fact that the Danish propos-
als, with possible amendments, have to be acceptable to the Danish Government, the Danish
Parliament, the Danish people and, of course, the other eleven members of the EC. There are
consequent problems of synchromsation, especially as the Danish referendum will probably not
be held until Spring of 1993 at the carliest.

Information about the Treaty

9. In Denmark and in France, before their referenda, the Governments made available o
the general public the full text of the Maastricht Treaty. In the UK the Treaty was (eventually)
published by the Government in May 1992 and is on sale to the public at a price of £13.304
The Government is shortly to i1ssue a booklet about the Treaty aimed at the general public. In
response to a request from the Committee, the Government has also agreed to make available
to the House, before the Committee stage of the European Communities (Amendment) Bill, a
further document, in straightforward English, explaining the Government's interpretation of
the Treaty [see Annex]). We welcome this and believe it is overdue. We hope that this docu-
ment, and the evidence we have published, will assist the House in understanding the terms of
the Treaty.

! See Ev 29 Ociober 1992, (s 84-91.

1 5ee Ev 29 October 1992, Qs 60, 80, 88,

¥ See Ev 29 October 1992, 3 9.

4 Cm 1934: the EC edition of the text i1s also on sale i the UK at a price of £6.50. The Tull text of the Treaty has also been

published in the national press,
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Annex

Letter, dated 12 October 1992, from the Clerk of the Committee, to the Secretary of State for
Foreign and Commonwealth Affairs

Maastricht Treaty

On behalf of the Foreign Affairs Committee, may I thank you and your officials for giving
evidence on 12 October.

At the conclusion of the meeting, the Committee went briefly back into private session to
discuss vour evidence about the Maastricht Treaty. The Committee have directed me to write
to you today about your replies to questions from Sir John Stanley and other Members of the
Committee about the information booklet the Government plans to issue interpreting the
Treaty.

| am directed to convey Lo you the Commuttee’s request that, in addition to any information
booklet prepared for the general public, the Government should make available to Members of
both Houses of Parliament, as soon as possible and in any event before the European
Communities (Amendment) Bill is brought back to the House, a statement setting out the
Government’s interpretation, in straightforward English, of the provisions of the Treaty, to
amplify the text published in Cm 1934,

Letter, dated 19 October 1992, from the Private Secretary to the Secretary of State for Foreign
and Commonwealth Affairs, to the Clerk of the Committee

Maastricht Treaty
The Foreign Secretary has asked me to thank you for your letter of 12 October.

As he mentioned when he gave evidence on 12 October, the Government have already made
available to the Committee (last January) a Memorandum on the Maastricht Treaty.
Nevertheless, he 1s glad to comply with the Committee’s request for a further document, in
straightforward English, explaining the government's interpretation of the provisions of the
Treaty. We shall ask the Treasury to contribute on the subjects where they lead.

We shall aim to have this with the House as soon as possible, but certainly before
Committee Stage is reached.






















MINUTES OF EVIDENCE

TAKEN BEFORE THE FOREIGN AFFAIRS COMMITTEE

MONDAY 12 OCTOBER 1992

Members present:
Mr David Howell, in the Chair

Mr Dennis Canavan
Mr Mike Gapes

Mr David Harns
Mr Jim Lester

Mr Ted Rowlands
Sir John Stanley
Mr David Sumberg
Mr Robert Wareing

Examination of wilnesses

Bt Hon DoucLas Hurp, CBE, a Member of the House, Secretary of State for Foreign and
Commonwealth Alfairs; Mr LEn ArPLEYARD CMG, Political Director: Mr MICHAEL ArTHUR CMG,
Head, European Community Department (Internal); Mr MarTin Eaton, Deputy Legal Adviser; and
Ms GLynnE Evans CMG, Head, United MNatons Policy Unit, Foreign and Commonwealth Office,

examined.
Chairman

1. Foreign Secretary, good morning and thank
you very much indeed for coming before this
Committee when Parliament is in recess and when,
as we know, you have an extremely trying and
challenging schedule. We are very grateful to you
for giving us time this morning to discuss both the
fortheoming European summit at the Birmingham
Mational Exhibition Centre and some of the out-
lines of our inguiry into the burdens on, and the
role of, the United Nations in its various activities
around the world which the Committer 15 looking
al throughout the autumn. Before procecding,
could I ask yvou whether you would introduce
those who come with you? Mr Arthur we know.

fMr Hurd) Mr Appleyard is the Political
Director.

2. Who iz known (o some of us, but I think i 1s
the first time he has been before this Committee,
and [ hope it is not too terrifving.

(Mr Hurd) Mr Martim Eaton who 15 the
Foreign Office Deputy Legal Adviser.

3. Foreign Secretary, could we begin with what
is coming up this very week on Friday, the special
European summit which has been called by the
British Government in its presidency role. Could 1
ask vou just to sketch for us what vou think the
main agenda preoccupations of that summit are
going to be and, dare [ even ask, what you would
hope to see emerging from it?

{Mr Hurd) When there is a special summit,
there are always topical things that tend to crowd
into it and that [ think will also happén at
Birmingham. There are two immediate issues, both
of great importance, which are separate from the
original purpose of the summit. One is the
Uruguay Round, the GATT talks, where there are
discussions today in Brussels, and it is hard, I
think, to exaggerate their importance. That will
certainly in one form or another be discussed at
Birmingham. Secondly is Yugoslavia and in partic-
ular the humanitarian crisis. | think and believe
that both of those will be discussed. Then there

will be the two areas for which the Council was
orgmally designed. There 15 the economic and
monetary area and there is the political area. On
the cconomic and monetary area, cveryone, |
think, is now accepting the definition of the
Finance Ministers when they met in Washington
that this should be an occasion for reflection and
analysis rather than for attempting reform of the
existing structures. The reasons for that in the pre-
sent situation are, 1 think, fairly obvious, bul there
will be this reflection and analysis and possibly the
commissioning. indeed probably the commission-
ing of further work. On the general side, the aim of
the presidency, as set out in the letter which the
Prime Minister has sent to all attending the sum-
mit, has three elements. One is greater openness in
the way in which the Communmity conduocts its
business and under that heading there are various
ideas which [ have collected on my rounds which
others are putting forward, which we are putting
forward. Sccondly, there is subsidiarity where we
believe that out of Birmingham should come a
clear declaration. clearer than hitherto, clearer
than, for example, was made at Lisbon, and an
instruction or request to the Council. the Foreign
Affairs Council, to produce, based on that declara-
tion, definite conclusions at Edinburgh. As far as
this subject 15 concerned we see Birmingham and
Edinburgh as twin summits, linked summits, with
work commissioned and work reported on and
agreed at Edinburgh. Finally, we think that the
Community should spend some time on the task
which is clearly necessary as 1o how we as national
governments and how the institutions of the
Communily are o do a better job of showing the
citizen that we have hstened to his and her con-
cerns and that the Community, not just the Treaty
of Maastricht. but the Communily operates for the
benefit of the citizen, and not for the obliteration
or the erosion of the national identities or the
weakening of national powers. So those are,
broadly speaking, the aims of the summit and
what the presidency hopes 1o achieve from il.

4. Foreign Secretary, how will these products, as
it were, be packaged? Are we talking here about

The cost of printing and publishing these Minutes of Evidence is estimated by HMSO at £2.919.
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addenda to the Maastricht Treaty or are you talk-
ing about a future agenda for Edinburgh when you
speak of these aims? Are these things that all 12
countries will agree to or have we here the makings
of yel another treaty to run alongside the present
Treaty? 1 think there is a good deal of interest in
how these highly desirable aims of openness and
subsidiarity and so on are going to be packaged
and whether the Maastricht process has to be
reopened.

{Mr Hurd) Openness and explanation obvi-
cusly do not require changes to the Treaty; they
requirg changes in practice, procedures and siyle.
As regards subsidiarity, there is an article in the
Treaty of Maastricht, 3{b), which does not come
into effect obviously until the Treaty is ratified.
What was set in hand actually already at Lisbon
and what we wish to carry forward at Birmingham
and Edinburgh is operating this principle, showing
how this principle will operate in practice. The
Commission, under the impetus of Jacques Delors
has already done a lot of work on this and he is
considering it again today in advance of
Birmingham and | hope that he will explain to us
at Birmingham how far they have got. They are
already amending their procedures so that before
ideas are discussed in the Commission on their
merits, there is a preliminary discussion as to
whether they are actually necessary, whether action
al the Community level is necessary for this pur-
pose, however desirable the purpose. The Council
of Ministers has to do the same and [ would hope
that between Birmingham, where we will be, 1
hope, enjoined to do this. and Edinburgh, where
will have to report, the Council of Ministers like-
wise will put this principle inte its procedures
because it is perfectly true, as defenders of the
Commission and journalists report, that a lot of
the action which needs to be affected by subsidiar-
ity comes from the Council rather than from the
Commission, the dilferent councils, the different
councils dealing with different things, and then the
Parliament also, the third institution, needs 1o
tackle this and we will be discussing this with Dr.
Klepsch. Now, we have the article in the Treaty. so
as far as subsidiarity is concerned we are not talk-
ing about further articles of the Treaty or changing
the Treaty, but we are talking about showing how
procedures of the institutions are going to apply
this, what the tests are going to be, the criteria,
and what examples there are of how this works on
past legislation and on present proposals. So it is
under the heading of “Subsidiarity, procedures,
criteria, examples”. You have not asked me about
the Dianish situation, but that of course is another
element which interlocks and really your question
about form, the Treaty amendments, applies, |
think, more absolutely, more clearly to the Danish
question of how we l'nﬂm%I that  between
Birmingham and Edinburgh t it does to this
question of subsidiarity.

Chairman: Well, we want to come to the Danish
1ssie and their White Book which the Commitiee
has only just seen in detail in a moment, as indeed

we want o come to the delights of EMU and
ERM. although not in detail because another sister
Committee will be looking at these things this
afternoon, so [ think we can concentrate on these
political reforms and how they fit in and that is
really where we might usefully go now.

Mr Hazris

5. The political reforms are excellent, but it 15,
do you not accept, Foreign Secretary, very, very
late in the day to be talking about these issues?
Here we have Parliament after all having given
approval in principle to Maastricht and now we
still have 1o fesh oul subsidiarity? Last week’s
events, do you not accept, show that there is alarm
about Maastricht in the Conservative Party, let
alone in the country as a whole, and we have had
the Danish referendum? Do you. therefore, accept
my contention that it is late in the day to be talk-
ing about these excellent ideals and will they not
be seen rather as a panic reaction to what has hap-
pened following the Danish rejection in the refer-
endum, the French near-miss, and  all | the
controversy which has now  boiled up over
Maastricht?

{Mr Hurd) It seems to me, Mr Harris, that I
have actually been talking about it virtually non-
stop for a year at least, which is why we have an
article in the Treaty. I do not say it was done sin-
gle-handed by the British but we have an article in
the Treaty of a kind not imaginable in the Treaty
of Rome, and certainly not present in the Single
European Act. We have it because the British and
the Germans said it must be there. Because of
some of the evenls vou mentioned—the Danish
referendum, the French debate, the debate in this
country and the debate in Germany—we have now
a much clearer realisation among the partners with
whom we deal. You only have to study what the
President of the Commission said in public on this
matier to see how the importance of this issue has
come up in his mind. After the Council discussion
last week we continue to see in the British press
headlines about Britain been totally 1solated, but in
fact on this issue which the Committes is now talk-
ing about the Germans are very strong and have
put in a very strong paper. The Danes, as we saw
from the Foreign Minister on television yesterday,
are very strong. We are'strong; we have been
strong for a long time. The President of the
Commission is strong. Nobody in opposition—
there are degrees of enthusiasm that 1 found when
I did my rounds last weck, but no-one is saying
this is wrong, this is absurd. There are caveats and
that is why we need discussion, but you have to
take the tide when it fMlows; it is Mowing now and
we intend to take it.

Mr Rowlands

. You say, Secretary of State, that vou are very
strong, but it seems 1o me from what you have
told us already that you are ruling out any possi-
bility of actually improving the wording of Article
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3(b) itself. T read with some intérest Mr Martin
Howe's submission from the Socicty of
Conservative Lawyers in which he says that effec-
tive implementation of the principle of subsidiarity
requires the visions of basic definition in Article
3(b). otherwise any structural protocol or declara-
tion designed to implement it will rest on unsound
foundations. You seem to be implying that all you
are going to do is issue a series of declarations on
these unsound foundations of the original Article?
{Mr Hurd) No, what we are going to do is put
it into effect. T believe even if the Article were not
in the Treaty the political impetus of putting this
into effect, for changing the way in which the
Community approaches proposals for legislation,
would remain. We need the legal underpinning of
Article 3(b), but the political imperative would be
there anyway.

7. You are not going to change Article 3(b)?

{Mr Hurd) Wo, we are not going to change
Article 3(b). We believe that Article 3(b) provides a
good legal underpinning. What we are intending Lo
do, even in advance of ratification, 15 o modify
and change the way in which the Community takes
its decisions s0 as to tackle one of the main anxi-
eties, not just in Britain, that the Community tries
to do too much; and tries to set its hand for quite
good reasons and often under pressure from inter-
est groups (including British interest groups) 1o
detailed intervention in the life of the citizen and
the nation state. 1 think we would be doing that
even iff we had not succeeded in getting Article 3(b)
in the Treaty, but Article 3(b) provides what we
believe is a good underpinning.

& You think it is not an unsound foundation?
{Mr Hurd) Mo, we believe it 15 a good founda-
tion.

Mr Sumberg

9. Foreign Secretary, you outline as one of the
aims of the summit that you must show the citi-
zens of Europe that their concerns have been noted
and that they must be shown the benefits of the
Community. Would you not agree that most of my
constituents, and most of yours 1 imagine, have a
totally wrong view of Maastrichl, they do not
understand it, they are desperate for explanation,
they are desperate to be told what those benefits
are and that there is an urgent need to do it?
Perhaps you would like to tell the Committee the
sort of thing you have in mind and, in particular,
to amplify the announcement you made at the
Conservative Conference about informing the pop-
ulation of the benefits of the Treaty and where the
Giovernment sees the way ahead?

{Mr Hurd) Certainly. [ think a number of our
constituents are desperate for further information.
I think it is not entirely easy to estimate what pro-
portion, but there is certainly that concern, first,
and it is reasonable that it should be met. What we
propose (and the decision to go ahead will not be
taken until next week) is that there should be a

booklet (which is ready) which would be available
to the public which deals not just with the Treaty
but with the way in which the Community takes its
decisions; how that would be changed with the
Treaty; what is meant, for example, by the pillars
which experts have talked about for a long time
now. | am sure yvou are right, the idea is not widely
widespread. Under the Cabinet Office rules that
guide all governments, we cannot push this
through letterboxes in every household as is often
suggested because Parliament has not approved the
relevant legislation, and we would be open to criti-
cism and it would be beyond the rules. What we
can do within the rules is to make this available on
demand and al various points where people expect
to find public information, like libraries and col-
leges, and that is what we plan.

Mr Lester

10. Foreign Secretary, you have talked about
the discussions both in  Birmingham and in
Edinburgh as being linked. You have ialked,
excluding the Danish situation which we can
explore in more detail, about statements which will
clarify existing elements within the Treaty of
Maastricht. Do vou really think that there will be
no new declarations or protocols agreed by the
Council which would invalidate the ratification
which has already taken place by France, Greece,
Ireland and Luxembourg? Will they have to go
back and have a further ratification on what might
have emerged as a result of the discussions at these
two summits, or do you think that the long process
of ratification—some countries which have already
jumped the hoop and others which are still on the
way—is going to keep anything like a timetable if
we are re-negotiating protocols and bits of the
Treaty over this long, extended period?

{ My Hurd) 1 entirely understand that point. On
the matters we have been talking about up until
now, the guestions of openness and subsidianty
and better information, that does not require any
ratification. When we come on (if we are going (o
come on) to the Danish question that is where the
question really arises. The Danes have put forward
in their White paper (which the Committee has
seen a summary of and so have 1) a number of
options. They intend to focus discussion n
Denmark in the next few weeks on these options.
They hope that out of that discussion will come
(before Edinburgh) a Danish Government view.
They hope that they can persuade all their partners
to agree at Edinburgh a broad framework which
will enable them to put the case to the people
again in Denmark in another referendum. All that
still lacks precision, and therefore lacks precision
on the answer Lo vour particular question. I would
hope that as a result of their initiative, their White
Paper, the discussion which they have now
launched in Denmark, the discussion which will
now follow among the Twelve, with the help of the
presidency which will be forthcoming we will be
able to identify at Edinburgh a framework of ways
in which the Danes can be helped 1o ratify;
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because it is our view, the British view, that the
adherence of Denmark, the raulicaton of
Denmark, is absolutely essential and that they can-
not be excluded from this process. It 15 worth say-
ing that again because every now and then the idea
crops up in other Capitals that somehow it would
be possible to proceed without them and that is
not Our vicw,

Chairman: Our questioning is taking us on {o
Denmark, and perhaps we could go on (o that.

Mr Wareing

1. Foreign Secretary, it was obviously a very
important statement which was made on television
vesterday by Mr Elleman-Jensen where he made
the statement that there was no question of a refer-
endum being held in Denmark on the present basis
of the Maastricht Treaty, that in fact there would
have to be something rather different. Now, vou
have said that at Birmingham vou are looking for
a declaration, 1 believe it was, but in fact Mr
Elleman-Jensen has said that he wants to see set up
a set of rules on how and when decisions in com-
mon can be taken. I want to ask you how you
believe thai we can help the Danes over this prob-
lem because quite clearly they will have to be
helped if the Maastricht Treaty is {0 mean any-
thing at all and they have got to have another ref-
erendum in order to put the Treaty into effect and
yet Mr Elleman-Jensen was in a sense rather criti-
cal of the British Government in one of the state-
ments he made. He criticised Britain for their
attitude over co-operation. He said that there was
a suspicion that the Uniled Kingdom is trying to
re-nationalise—and I am sorry to use that word to
a Conservative Foreign Secrelary—1o re-nation-
alise on co-operation and what [ think he meant
was that he referred to environment and that has
been very much in the news over the weekend, that
in fact the question of the protection of wild birds
has come up, the question of air pollution and Mr
Elleman-Jensen made a distinction between those
areas which were areas of European co-operation
like the environment and those areas which were
argas of subsidianty and he mentioned education
and health, although there were even argas of that
such as the common acceplance of examination
qualifications which he felt were areas of co-opera-
tion. I wonder whether the Foreipn Secretary
would like to comment on those points made by
the Danish Foreign Minister.

{Mr Hurd) | think, Mr Wareing, you have
wrapped up a good deal in one bundle,

12, 1 tried!

(Mr Hurd) Your first question is how do we
help the Dianes. The sequence is, | think, this: that
at Birmingham we will not be directly addressing,
we will not be directly tackling the Danish prob-
lem. At Birmingham we will, however, be, 1 hope,
adopting, the Heads of State and Government will,
I hope. instruct the Couneil of Ministers on the
questions we have been talking about in this
Committee up to now, principally on subsidiarity.

We will instruct them, we will give them precise
instructions as to the work which has to be done
by Edinburgh. Meanwhile the debate in Denmark
will procecd on the basis of their White Paper,
their eight options, and it will, 1 hope, come 1o a
specific proposal, or proposals. Therefore, these
two things, the work set in hand in Edinburgh and
the discussion in Denmark, will interlock and come
to a discussion at Edinburgh out of which, I hope,
will come an agreement which will help 1o allay
anxiclics across the Community and be of particu-
lar assistance o Denmark. As regards subsidiarity,
it needs to cover the procedures of the three insti-
tutions, how they actually set about sifting out
proposals to see which of them go through the
sieve of subsidiarity and are proposals where the
Community actually needs io take action as the
Community and which do not and where, however
desirable the objective, they can be met by national
means and that will be of help to the Danes. There
will be then discussion—of course there will be dis-
cussion—about what goes through the sieve and
whalt does not and different countries will have dif-
ferent views on that, of course. That is why it is
not going to be possible 1o wrap it all up in one
meeting and there will be views. As regards the
environment, there is a European interest and
there arc matters on which there should be
European rules. There are other matters where my
own view is that subsidiarity should apply so we
come to the one, wild birds, which 1 read about in
the newspapers loday. We do not actually believe
that on the guestion of shooting of wild birds the
Commission 15 propoesing o take us fo court
because there is in fact a discussion going on and
agreement within reach on that particular point of
the shooting of wild birds and also the designation
of the specially protected areas, the SPAs, so there
is discussion going on, but my own personal view
is that these are not things which the Community
ought to put its hand to in the form of detailed
regulation. 1 do not think so. They are desirable
objectives and how they are actually carried
through should be, 1 believe, a matter for national
governments acting in the light of national tradi-
tions and national feelings.

13. I just wondered, on the question of instruc-
tions being given to the Council of Ministers, that
one of the points that was made by the Danish
Foreign Minister yesterday was on the question of
openness, He suggesied that the public should be,
as it were, admitted and there should be in fact
open meetings of legislative sessions of the Council
of Ministers. Well, is the British Government in
favour of that, particularly in the light of the need
to give the British people more information about
what Maastricht really means to them?

{ Mr Hurd) 1 am certainly in [avour, we are cer-
tainly in favour of more openness and one of the
things | have been discussing as 1 did my rounds in
Lishon and Madnd and The Hague and Brussels
and 5o on last week was precisely this and there
are various ideas for greater openness. People are

A
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not keen to see the negotiating sessions which the
Council undertakes carry on in public because they
think reasonably that you would never get an
agreement and that if people are lorced to make
their concessions in public they are not going to
make them. What you then get is negotiating in
corridors and speech-making in public and that
would actually slow things down very consider-
ably, so they have a pomni there. We have to
respect that, but there are various ideas and 1 do
not want to be pinned down on them this moming
because they need to be negotiated, but there are
various ideas which difTerent people put forward as
to how the Community can meel your point and
can show that it is not just a group of people try-
ing to conceal what they are up to, but that it is
trying to show that it is proceeding on objectives
which are public and in ways which need not be
concealed.

5ir John Stanley

14. Foreign Secretary. may [ return to the key
issue of public understanding of the Maastricht
Treaty? You said earlier that the Government were
al some future date going to produce a booklet of
an explanatory nature and this apparently is not
going to be immediately available. 1 do not under-
stand the reason for the delay. Could you also con-
sider the possibility of providing somcthing in
addition to simply an explanatory booklet which,
from what vou said, may be [airly heavily glossed
and for the Government to do what two major
Sunday newspapers did yesterday which is to pub-
lish an intelligible wversion of the Maastricht
Treaty? The present documentation is largely unin-
telligible and, as has been confirmed, it has not
even been read by members of the Cabinel and
there is a critical need for the Government to pro-
duce and to have available an intelligible version
of this Treaty. Will the Government produce one?

{Mr Hurd) The booklet will get the go-ahead
unless there is some unexpected set-back at
Birmingham. As the Committee knows, the Prime
Minister has always said that the process of ratifi-
cation here depends on greater clarity [rom the
Danes which we now have and on good progress
at Birmingham. I have set out what are our aims
at Birmingham. If, as I explained. that goes rea-
sonably well, then we will press ahead with the
booklet and there need not be any great delay in
that because, as 1 say, the work has been done. |
have also explained the limitations on its distribu-
tion under the rules. We have put out the Treaty
of course. 1 do not want to epen ourselves to the
charge of presenting it in a way which is not true.
It is complicated and I have been a little reluctant
to, as it were, simplify it for your purpose, Sir
John, because | know exactly the minefield you
then run into with people saying, “It isn't like that;
you're cheating”. You are perfectly right, the
Treaty, the actual text even il published alongside
the Treaty of Rome and the Single European Act,
is still pretty obscure to the citizen, | am perfectly
ready to look again at that and see if in addition

to the booklet | have mentioned we could, without
running into the mineficld, give further informa-
tion; we have, of course, to the House and the
Committee; 1 do not think we are under any
charge of neglecting information there. Whether
we could actually devise something which is a bit
more sophisticated than the booklet but for the
wider public. I am perfectly ready 1o consider it

Chairman: There are obviously wery complex
questions of the liming that unfolds, particularly in
light of what you said, Foreign Secretary, about
the Danish situation, and this House of Commons
is going to be caught up in this timetable in a very
complex and bewildering way, Mr Canavan would
like to ask some questions on this,

Mr Canavan

15. I understand that there is lo be a paving
debate in the House in the next few weeks proba-
bly with a view to the Government re-introducing
the Bill which received a Second Reading just
before the Summer Recess. What exactly will the
House be asked to approve in this paving debate?

{Mr Hurd) The paving debate had its origin, |
believe, in exchanges between the Leader of the
Opposition and the Prime Minister beflore the
recess. It was felt, understandably, that zince we
had the Second Reading Debate in May the situa-
tion changed and a lot had happened, and before
the Bill was put to a committee stage (albeit the
whole House) it should have an opportunity to
express itselll again on the principle. Mo date for
that has been fixed. As you say. Mr Canavan, it
looks as if it will be soon after we get back, and no
motion has been set but clearly the point of it is o
enable the House to express again a view on the
principle of the Treaty.

16. The Treaty, as it stands, has been rejected
by the people of Denmark; it missed rejection in
France by a mere whisker; there 15 growing doubt
abut it in this country and clsewhere, Now vou are
telling us that the Government is determined to
proceed with this paving debate and to re-intro-
duce the Bill before any compromise or Maastricht
Mark II has been agreed either by the Danish
Government or by the Danish people. You are
asking Parliament to buy a pig in a poke, are you
not, while at the same time denying the people of
Britain the right to have a say by means of a refer-
endum?

{Mr Furd) Parliament will decide these things.
This is the crucial centre of our own constitution.
Parliament will decide these things. Parliament will
decide, after all that has happened, whether we are
going to proceed with the ratification of the Treaty
or whether we are in effect going to destroy it,
This argument went on, as someone has already
referred to, at our own Party Conference, but
rather more languidly at the Labour Party
Conference. There was, [ understand, a discussion
of some Kind, but it is quite right that the House
of Commons should tackle this problem. I cannot
see much poeint in hanging about on it. Things are
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becoming clear; the Damish position 15 becoming
clear. 1 do not think many people and certainly 1
would not favour hanging around doing nothing in
this position of uncertainty until everything was
totally cleared by everybody else. 1 do not think it
would be in fact, because they would naturally say,
“Well, what are the British doing? We can’t be
expected to dot our Is and cross our Ts when they
are just sitting on their backsides doing nothing™. 1
think that the time has come to ask Parliament Lo
look at this again. There i5 one point you made,
Mr Canavan, which is often made: the Danes tech-
nically did not, in their first referendum, kill the
Treaty. The Danish Government, after their refer-
endum, came to us and did not say, “The Danish
people have rejected the Treaty and therefore we
cannot ratify™; they said, “The referendum has
gome aganst the Treaty; we need time to consider
the options”. So technically they did not kill the
Treaty, although obviously a lot of the debate and
anxicty and change which has taken place since
then takes account of what the Danish people did.

17. You yourself said a few minutes ago,
Secretary of State, that ratification by Denmark 15
absolutely essential?

{ Mr Hurd] That is right.

18. But we do not know yet what the Danish
compromise is going to be, vel in a few weeks vou
are going lo be asking the British Parliament to
approve of something in principle when we do not
know what we are going to be approving of,
because it will not be agreed at the earliest until
the Edinburgh summit in December.

(Mr Hurd) Mr Canavan, in life if evervbody
waits for everybody else to complete a process it
will not be completed. We have to make a judge-
ment. We did not put the matter 1o the House in
June or July. We have to make a judgement and
the House has to make a judgement as to when is
the right moment to proceed. It is clear that ten
Member States either have ratified or are on
course to ratify without substantial difficulty. It is
clear that with one Member State, Denmark, its
government is seeking to find a way of ratifying it.
It is seeking to find a way: | am not overstating the
argument., The question for us, as the other main
recmaining Member State, 15 whether in these cir-
cumstances we wish to proceed or not. That is
something that the House of Commons will have
to decide.

19. Some of the Danish options would require
an amendment to the Treaty. It would become a
Maastricht Mark II, rather than a Maastricht
Mark I, and so we would have 1o start from
scratch again and bring that new agreement to the
House of Commons, would wenot?

(Mr Hurd) 1 think if you listened carefully to
Mr Elleman-Jensen yesterday and to the Danish
Prime Minister you would see how their own
mtentions are focusing on questions of addition

and clarification, rather than re-opening the exist-
ing text,

Chairman

20, T do want to come on that gquestion of addi-
tion, but can I put Mr Canavan’s question in a
slightly different way: given our parliamentary pro-
cedures here, which may be different from other
people’s, would it be right to distinguish between
debating the principle, or re-debating it in a paving
debate where, as you say, matters of judgement
have to be made, and the actual detailed business
of processing the legislation here which could lead
towards implementation of the Treaty which might
come later? Is it right to distinguish between those
two processes, or do you see them all as one?

{Mr Hurd) Obviously one does follow the ather
but they are separate processes. The paving debate
is noft technically a matter of the Bill at all, because
the Bill has had its Second Reading. We have
agreed to the request (at any rate, of some people
in the House) that there should be such a debate,
and that will be held first. What I cannot tell the
Committee is when the Government would suggest
that the House return to the Commutlee stage,
because no decision has been taken on that yet. It
obviously will be a long process because a lot of
amendments will be tabled, quite rightly. T think
our parliamentary process will be more thorough
and more detailed probably than that of any other
country, and will cover a wider range. The
Government has to recognise that and prepare for
that. That does affect the question of timing but,
as I say, no decision has been taken on that and
what would be suggested to the House.

Chairman: Let vz look at this question of add-
ons, protocols, supplements and all the rest of it.

Mr Lester

21. I think, Chairman, we have really gone into
those in considerable detail already. Looking down
what the Danish Government suggested in their
White Book it appears the only one that is Feasible
is the possibility of introducing riders to the
Maastricht Treaty which will become effective by
all 12 Member States. Most of the others do in
actual fact involve re-negotiation of the Treaty or
a breaking of the agreement, when you have just
said that it is vitally important that all 12 Members
should be party to the Maastricht Treaty. They
suggested that the other 11 could do it and they
would stay out, they would join the European eéco-
nomic states and so on, changes to the Treaty as a
whole, so the only one that seems feasible 15 the
Fact that they could introduce riders which would
satisfy some of the fears of their pecple and then
seek a further referendum. You have already dealt
with the guestion of amendments to our own Bill
because we cannot propose those until we actually
know the timing of the Bill and how that fits in
with the existing ratification, so the problem, as
one sees it, is how one negotiates as far as
Denmark is concerned and until that is completed,
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then the whole thing in terms of any protocol is
very confused.

{Mr Hurd) 1 think that is right. The Danes,
having taken their time up to now producing their
White Paper, obviously had a lot of discussion and
now want to move with reasonable speed. The
timetable [ mentioned to the Committee shows
that and I cannot really pre-empt, and I do not
think the Commiltee can pre-empl, very suocess-
fully that Danish discussion which has to take
place now within a relatively small number of
weeks as to where in their options they are actually
going to focus their own proposal, but we want to
help them. We are not in the least attracted by the
idea of a new treaty without them and we know
that the present Treaty cannot be ratified without
them, so we want to help them if there is going to
be an agreement and we will do our best to do
that. What one cannot be sure of until they have
focused their own proposal 15 exactly what form
that help needs to take.

Mr Rowlands

22, It is not the form, Secretary of State. Three
or four times you have said to us that now the
Danish position is clear, but frankly, from listening
to you, I am not at all clear how substantive a
change the Danes are seeking to introduce appar-
ently not to the Treaty itsell. Can you lift some-
thing of the veil of negotiations, i you like, as to
tell us exactly what of substance the Danes are
after? Might they, as one press reporl suggests,
have to have an opt-out provision on citizenship,
for example? Is it just subsidiarity pluses that the
Danes are after and on that basis they feel they
can go back to the Danish people? Can you give us
some real substance to this argument and discus-
sion as (o exactly what the Danes are seeking to
change?

{ Mr Hurd) | think what is clear, Mr Rowlands,
" 15 that the Danish Government intends to ratify if
it can. Now, that was not automatic after the first
referendum, but that is what is now clear. They
have set out their difficulties and various options.
Some of these are purcly Danish points and some
of them, like subsidiarity, are general points which
are general right across the Community. On the
question of citizenship there is a general point here
that the provisions in the Treaty about citizenship
are an addition to and not a substitution for
national citizenship. That is one point where the
argument has clearly gone astray. The debale in
Franmce turned to a much greater extent on this
paint than the debate in Britain has and so did the
debate in Denmark, but it is important here also
and it came up at our Party Conference. It 15 very
important that all of us, not just the Danes, should
be clear, and there should be no question of con-
tradiction in this, that the provisions in the Treaty
about citizenship provide for an addition, not in
any way a dilution of national citizenship, but
there are other points like that which are general
and which may be specific points for Denmark,
say, defence because Denmark is not a member of

the Western European Union and has a particular
attitude on that which is not the same as ours
because we are members of the WELL 5o there will
be general points which we must find a way of
meeting right across the Community and there
may well be specific Danish points which affect the
particular position of Denmark; there will be both.

23, Are these issues, general or specific, going o
be dealt with by declaration, by different protocols
because that does affect our own Bill itself? In the
Bill that was given Second Reading there is a spe-
cific reference to the Maastricht, the European
Union Treaty signed on the Tth February 1992
together with other provisions of the Treaty, ot
cetera. If you are going to add to this Treaty a
variety of declarations or whatever the case may
be, does it not mean that either this Bill has to be
revised and amended or a new Bill introduced?

{ Mr Hurd) 1 do not think it will be a question
of introducing a new Bill, but that will depend on
what type of document to meet the Danish points
is accepted by the rest of the Community and there
will be a discussion on substance, which [ think we
have had in this Committee already, and there will
be a discussion on your point which is the form.
and there are various possibilities and one cannot
be precise about them at this stage, but there are
various possibilities here which do not reopen the
text of the Treaty of Maastricht, but which do add
to its clarity, add to people’s understanding of how
this is actually geing to work. It is clear that is
what we have to concentrate on when we talk
aboul form, but one cannot say exactly—there are
various options—what the legal form wall be, but it
will be within those bounds.

Mr Gapes

24. Foreign Secretary, if the Maastricht Treaty
is not ratified either because of what happens in
Denmark or what happens in this Parliament,
would you accepl the view that some people argue
that it would mean that matters which were cur-
rently based upon or would be under Maastricht
based upon intergovernmental co-operation might
in fact become part of binding Community rules
because of the previously existing treaties which
are already in existence?

fMr Hurd) 1 think that it is certainly agreed
probably by everyone in this Cormimitiee that there
are a whole range of important subjects which are
best dealt with by co-operation between govern-
ments, co-operation between European  govern-
ments, and that of course is provided for in the
Treaty of Maastricht. If that Treaty fell, it would
remain an open question as to how that work
together should be organised and there is Article
235 of the Treaty of Rome which enables the com-
petence of the Community to be gradually
extended and it has been used for that purpose. [
think there is a lot to be said for having a legal
underpinning in the Treaty of the co-operative
basis of this work. I am talking about the Foreign
and Security Policy, I am talking about what ong
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might call the Home Office subjects. It is a good
thing from the point of view of Britain that there
should be a treaty which says thal it is going o be
organised on the basis of co-operation because it
rules out what otherwise is the kind of argument
which we have experienced in the past because of
235,

Sir John Stanley

25, Foreign Secretary, [ can see the logic of
delaying the proceedings on the commillee stage of
the Maastricht Bill until such time as the Danish
decision on a second referendum 15 known, but [
do not understand the Government’s reasoning as
to why the Government wishes apparently to delay
the start of the remaining proceedings on the
Maastricht Bill, but to delay them to a point which
is certainly going Lo be before the decision on the
second Danish referendum is known. Could you
explain why is the Governmeni delaying proceed-
ings on the Bill and what does it hope 1o achieve
during the period of delay?

{Mr Hurd) 1 do not think we are, Sir John.
Proceedings as they are now envisaged begin with
the paving debale and we will have that. as the
Prime Minister said last week or ten days ago. we
will have that soon after we come back and we are
thinking about what dates it will be now, but cer-
tainly that will be soon. Then we will have a long
commiitee stage on the Noor of the House, It is
bound to be long, not by the Government’s deci-
sion or because the Bill is long, but because critics
of the Bill will want a proper play for their amend-
menis, so that will take a long time. What we have
not decided is when that long time will be and that
really has nol been decided. There has been no
decision to delay it. but it has to fit in with the
Government's programme and the wishes of the
House,

Mr Lester

26, Assuming the negoliations, the long, drawn-
out negotiations to actually achieve the Treaty
must have taken into account many of the Danish
Government’s fears at the time so that the new
White Book is really subsequent to long, drawn-
out negotiations to try and deal with those fears, is
there not a danger if we go too far in that direction
that we are going to see the tail wagging the
European dog rather than the other way round?

(Mr Hurd) 1 am not sure your premise is quite
right. The Danish Government had the view that
Danish opinion had moved on European matters
in a way which the referendum showed it had not.
What is clear anyway is that since Junc 2nd the
Danish Government have acted, 1 think, with skill
in assembling opinion, listening to what was said
by the “yes” people and the “no”™ people in
Denmark, and producing the dptions in this way,
and having the kind of discussions which they have
had. Since their referendum they have gradually
worked out a new position and, as | have said, we
mean to help them with it

Chairman: It is not just the Danish opinion that,
as it were, is clouding the purity of Maastricht but
there is the whole question of the changing mone-
tary situation, and that will be dealt with techni-
cally and in detail by another Committee this
afternoon, but I think we would like to understand
your views about how monetary union, which is
the central feature of the existing Maastricht text,
is going to influence discussions at Birmingham
and, indeed, afterwards.

Mr Sumberg

27. Foreign Secretary, the Treaty for European
Union had as one of its principal aims economic
and monetary union, which the Chairman has
mentioned, and when it was signed 11 out of the
|2 members were all members of the ERM, since
when we are no longer a member and neither is
ltaly. If you look at the convergence criteria it
does link in, of course, to the exchange rate mech-
anism. Would vou not therefore agree that a state
which had suspended its membership of the ERM
and allowed its currency lo flow, which we now
have. would not satisfy those convergence criteria
in the run-up to the third stage?

{ Mr Hurd} There is not, legally speaking, a link
between membership of the ERM and ratification
of the Treaty, If there were, of course, Greece
would not be speeding ahead with ratifhcation in
the way she does, because she is not a member of
the ERM. As regards EMU, there are [ think two
relevant facts: one is the convergence conditions,
which you have mentioned, which are very tight;
and, secondly, there is the British opt-out, which
means that we are not commitied to stage three of
the single currency unless and until the British
Parliament so decides. Those two things, I think,
mean that there is not. and there is not regarded
by anybody as being a legal link between ratifica-
tion of the Treaty and entry into economic and
monetary union. Could 1 just add this: partly for
that reason but partly for more general reasons
which applied even in 1990, 1 have never thought
that whether we joined the ERM or whether we
suspend membership in 1992 or whether we ever
re-join a similar set-up is something on which the
Foreign Secretary and the Foreign Office should
lead. It is not essentially a Munction of foreign pol-
icy, although it obviously makes waves across into
foreign policy. It must be a central question of eco-
nomic policy and it must be something which is
dealt with on economic grounds, and that is how it
is handled mside the Brinsh Government. That is
why the Chancellor’s declarations, for example, to
your sister Committee today are the key. [ do not
really want o duplicate, let alone introduce any
nuance inadvertently.

28. 1 accept that, of course, bul let me just press
vou on the order of things, the chicken and the egg
situation. Would Britain have the opt-out clause,
as you say? Would you agree with me that there
can be no guestion of debating that opt-oul clause
by Parliament. from seeking the approval of
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Parhament, if Britain 15 no longer a member of the
ERM? I accept your view of the legalities, but in
practical terms il Britain is not a member of the
ERM could we as a parliament discuss an opl-oul
clause? Would it be practical to do so?

fMr Hurd) Mo, it would not,

29, In other words, membership of the ERM is
pretty crucial to that economic and moneiary
union, to which the Treaty relates?

{Mr Hurd) Several things are crucial. One is the
convergence criteria. | think there are only two
Member States, nol including Germany, who at
the moment meet the convergence criteria. The
question as to when the convergence criteria are
met is not one for me. Whether the existing
timetable of the Treaty is realistic or not only time
will show. We are where we are with economies
which are showing signs of diverging rather than
converging hence the strains on the ERM. The sec-
ond is our own opt-out, but you are perfectly
right, it would not make any sense for a country
which is not in the ERM to start putting to its par-
liament the question of stage three. That is per-
fectly true. 1 cannot conceivably se¢ circumstances
in which a government would want to do that.

Chairman

30. Foreign Secretary, are the Germans not now
secking in effect an opt-oul from a single currency
and monetary union? How can they do that and
have this condition of a Bundestag debate when
they have not got a codicil in the Treaty which we
so painfully debated?

(Mr Hurd) 1 honestly think that is a matter for
them. 1 have noticed with interest what you have
noticed, the proceedings of the Bundestag, but that
is 4 matter for them.

Mr Lester

31. Is this something that will come up in
Birmingham?

{Mr Hurd) 1 do not know whether it will come
up in Birmingham. There is a very strong view that
the heads of state and government should not give
the markets, which are still in a fragile state, the
impression that out of Birmingham there is going
to be some great new scheme or change to the
existing scheme. It is not actually in anybody's
interest to create that expectation, which would be
unreal. That is why after discussion the finance
ministers of the Community came upon this phrase
about reflection and analysis. It would be almost
equally unreal for them not to discuss the matter
at all, because this is one of the reasons why sev-
eral Member States came to us and said that we
must have a summil. That was when the turbu-
lence was at its highest; now it is past its highest.
There is some return to calm, but everybody
knows that it is fragile. That is why there is a clear
feeling and consensus that Birmingham should not
go into questions of how the mechanism might be
changed, the circumstances in which Britain or

Italy might join, (Spain has not lifted its restric-
tons), er how countries which have put on tempo-
rary currency restrictions might lift them. These
will not be gone into.

Mr Wareing

32. Although obviously what the Bundesiag
does is a matter for the members of the Bundestag,
what we do over the Treaty of Maastricht affects
Germany  also. 1 wonder whether the Foreign
Secretary would agree with me that should the
British Parliament fail to pass the Treaty of
Maastrichi, or should the Danes not be able 1o be
successful with a second  referendum, that this
would lead inevitably to a iwo speed Europe in
relation to European Monetary Union? Would he
further agree with me that if this were the case that
it would be highly detrimental to the British econ-
omy and is an added reason why we should pass
the Treaty of Maastrichi. despite the problems that
there are at the moment in Denmark?

{Mr Hurd) 1 think one cannotl be certain that
what you say is true, Mr Wareing. The certainties
are that iff the British Parliament decides not 1o
ratify or if the Danish people say no in a second
referendum  then there will not be a Treaty of
Maastricht and all the different elements in it will
evaporate. There is the danger that in different
ways, in which monetary is one, a number of states
on the continent would say, perhaps after a time,
“This is not good enough, The benefits of acting
together are such that i the Maastricht framework
is collapsed we must create a new one”. Than is the
danger. | do not see it myself in terms of a two-
speed Europe because 1| think there is already in
several respects a multi-specd Europe as regards
ERM, certainly as regards the Western European
Union, certainly as  regards the  Schengen
Agreement on passports and frontiers, so 1 do not
think one should be dogmatic about different
speeds. | just come back to a more basic point that
il is noi in the interests of this country that power-
ful combinations should make arrangements alfect-
ing either our prosperity or our security on the
Continent of Europe which would intimately affect
us but on which we would have no say. That is my
basic philosophy on these matters and it does
apply in the Nnancial as well as in the security
field.

Mr Harris

33. On that very point I wonder il the Forgign
Secretary has seen, I am sure he has, the lead story
in The Times today which suggests that senior
European Commission officials have drawn up a
“secrel treaty” enabling federal-minded states to
pull out of the Evropean Community and set up
their own community if the Maastricht agreement
iz not ratified. Does he have any knowledge of the
Commission officials proceeding along in this way
or is it. does he think, speculation?

{Mr Hurd) It is clear 1o me that the principals
in ths, the Federal Chancellor, the President of the
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French Republic, the President of the Commission
are not intercsted in this approach. They have
lived through enough, 1 think, to know that it is a
very poor substitute for what is actually on offer
which is a Community of 12 going ahead, but
whether there are people chattering on these lines
in the background, 1 cannot possibly say. Whether
Mr Brock of The Times has picked up some con-
versation which leads him in that direction, I sup-
pose he probably has. 1 cannot control whal
people think if they are thinking along the lines as
Mr Warcing has skeiched, but clearly there is no
plan or proposal. On the contrary, it s clear that
all those concerned are anxious that the Treaty
should be ratified by 12 countries.

Mr Rowlands

34. The Secrctary of State has shown there is a
healthy debate in all parties, but let me put the
converse 1o that which Mr Wareing put to you in
this fashion: what is purrling me more and more
as | have been listening to replies and indesd the
whole situation is that we are out of the ERM, we
have an opt-out provision regarding EMU any-
way, there is great uncertainty whether others will
be able o follow il, convergence is going to be
even more and more difficult and at least only
achievable with one or iwo, so why, therefore, al
this stage in the proceedings do we have Lo import
into our own domestic legslation article aler arti-
cle, legislative act after legislative act regarding the
EMU, second stage or third stage, into our legisla-
tion now? By all means let us discuss it when the
time comes and then legislate for it, but why do we
have to import it into our legislation now?

{Mr Hurd) The deal which was done ai
Maastricht by the Prime Minister and the
Chancellor of the Exchequer was to the effect that
we would be part of the discussion, part of the
negotiation and we would be in thers. The corol-
lary of that of course is that we do need to incor-
porate, we do need to ratify the relevant parts of
the Treaty, but, as Mr Rowlands clearly knows
and as 1 hepe everyone knows by now, the
achievement of the negotiation was that thal was
done withoui prejudice to vour decision, and our
decision as Members of Parliament whether we go
to the final and the crucial stage, but it is a corol-
lary of the agreement that we do ratify what there
15, just as it is a corollary of it that others have 1o
accept that we and, in a slightly different form, the
Danes have the opt-out. That second thing is actu-
ally rather more difficult for them than it is for us,

35. But ratification is an executive act, not a leg-
islative act. It is accepting where we have 1o legis-
late for specific arcas. Do we have to legislate at
this moment in time for EMU, for Stage Il or
Stage 111, and why can we not dothat at the time
when we make the fundanental decision of
whether we are going to belong to it or not?

{ Mr Hurd) 1 think that the answer rests on my
carlier answer, that the negotiated agreement is
that we should be part of the system. That is to

say, we should take a full part in discussing iis
workings and that we cannot do unless we follow
through the procedure in the way that we are
doing. 1 do not think there is an allernative.

Chairman: [ want to spend the last few minutes
of this section of our hearing on looking a bit fur-
ther ahead as 1o whal our aims are, as it were,
bevond Maastricht, whether that hurdle stands or
not, but first I think Mr Gapes and Mr Canavan
have some questions.

Mr Gapes

36. Foreign Secretary, you at the beginning out-
lined the items which are on the agenda at
Birmingham and one notable absence from that
list was anything to do with the main reason why
there is such difficulty getting ratification through
which is public concern about unemployment and
the general economic problems in Western Europe.
Can [ ask vou is the Government even at this stage
prepared 1o consider pushing that on to the agénda
50 that something substantiveé can come out of the
meeting?

{Mr Hurd) Well, 1 think it will come out. |
think the refléction and analysis 1 have talked of
will not be confined to the monetary side. | notice
what the socialist leaders in Europe meeting in
Brussels on Friday have said on that and 1 am sure
that the economic discussion | have mentioned will
broaden out.

Mr Canavan

37. Just a further point on the timing of the
article raised earlier by Mr Harris because it is
clearly very important and Jacques Delors is
quoted as saying that some countries are looking
for alibis for delaying the Treaty, that it may well
be that others will take the initiative in the world
as it is, that we cannot delay and a senior
Commission official is quoted as saying that Kohl
and Mitterand have agreed in principle that they
would try to go ahead with the wversion of
Maastricht even il Denmark or Britain did not rat-
ify. Do vou see this as undue pressure on the part
of Jacgues Delors and his friends on the British
Parliament possibly even to try and blackmail us
into ratifying Maastricht because the consequences
would be dire?

{Mr Hurd) Wo. Jacques Delors has often criti-
cised Maastricht as inadequate from his point of
view, but he sees it as an agreed basis on which the
Community can then proceed. He is anxious to get
it ratified. He draws attention in the quotation you
gave, as Mr Wareing did, and as indeed I did in
my reply, to the risk that if Maastricht collapses
other people will try 1o seek 1o form combinations
of their own. [ think the quotation you have used
was made before the Prime Minister made his
announcement aboul our own ratification proce-
dures.

Chairman: Can we look at how Europe will or
ought 1o proceed or how yvou, Foreign Secretary,
think it should proceed when we have got over or
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addressed this wery complex
Maastricht seems to raise.

problem  that

Mr Harris

38. [ want to first of all go back to the question
of subsidiarity and ask whether you are confident
that your concept of this ugly word, minimum
interference, as you put it, coincides with the
understanding of other Member States of whal
subsidiarity actually means. For example, do the
Germans not sec it in a very different light and
they see it as a means of building a federal deci-
sion-making process in the European Union?

{(Mr Hurd) 1 think the Germans have strength-
ened their position quite strongly. They were one
of the begetters of the article. They and we were
one of the begetters of the subsidiarity article. Since
then they have put great emphasis on this for
slightly different reasons from ourselves, but the
concept is the same. They do not want the
Communily to take upon itsell the responsibility
for itsell inspecting, regulating in detail the carry-
ing out of objectives which Europeans share. This
is partly because of their Linder system, and that is
perfectly right, but the result is the same so far as
we are concerned, that they are sirong allies in the
search for an effective application of subsidiarity.

39, But are you expecting Birmingham to clear
up any doubt about what the word “subsidiarity™
means to ordinary people because there is this
doubt?

(Mr Hurd) Yes.

40. Are you expecling a sort of ringing declara-
tion saying, “This in plain English, plain French,
plain German is what it means™?

fMr Hurd) We will try to have a declaration in
plain English, which shows what it means, what it
means now, what it means even before the Treaty
is ratified, and how the dilferent bits of the
Community should start putting it into effect.
Then the declaration (and this remains to be nego-
tiated) can say that at Edinburgh the different
institutions should come back and report to us on
hew they have carried out this idea.

41. Although we can say it will be plain English,
will the others agree that that is what it means in
plain English in their language?

fMr Hurd) There we are, the guestion illus-
trates the difficulty!

42, Is that what you are after?

{ Mr Hurd) | understand that. We are trying to
get this thought expressed to meet the actual anxi-
eties you are talking about, national identity, (we
have not talked about national parliaments but
that comes into it), 1o take the different aspects of
this and to set out in terms of a plain document
how we think the different institutions should go
away and operate them. and then with a report
back at Edinburgh on the three things | have men-
tioned: the procedures the different institutions will

follow, the tests to be applied, and the first fruits,
the examples of what falls by the wayside as a
result. We may not get all these but that is what
we are aiming al.

Chairman: It is not just a question of setting it
out in plain English but deciding who decides what
the plain® English means when particular cases
come up. That is where the worry is. Are we going
ter leave all this in the future to lawyers and judges
in the European Court of Justice and so on, or are
we going to gel more of a political decision making
process in which this national parliament plays a
much clearer and more decisive role? I think that is
the question Sir John Stanley wanted to pursue.
He may want to put it in a different form, but that
is the question.

Sir John Stanley

43. 1 was going to ask the Foreign Secretary, as
our Prime Minister and President Mitterrand have
recently called for a direct involvement of national
parliaments in the formulation of Community pol-
icy as opposed to being purely reactive at the
moment, how does the Government szee that
involvement by the UK national parliament?

{Mr Hurd) One of the changes that has hap-
pened, even since Maastricht, is that more and
more Member States are speaking in your sort of
language, Sir John, and the language you,
Chairman, used last week. It is there in Maastricht
but it is coming to the fore: that s, the important
role of national parliaments. I know that some
members of our House feel that the Commission
and maybe members of the European Parliament
regard national parliaments as a sort of endan-
gered species which ought 1o die oul or pass on
and their places be taken by the European
Parliament; but that is clearlv nonsense and runs
against our whole idea of what the Community
should be, It is not easy for governmenits to dictate
to national parliaments how to operate in this.
This House would resent it i we started to do that.
There are various ideas, and one is that everybody,
including the Commission, should pay more atten-
tion to national parliaments. 1 do not know how
that would be received this end. It is something the
House would want to think about. It is something
the Commission is thinking about: how you could
have a more direct link Commission-Commons or
Commission-Lords. OF course, the basic decisive
body in the Community is the Council and not the
Commission. That is why the Council as well as
the Commission has to brisk up its proceedings
and ils tests on subsidiarity if it 15 to make any
sense. | would think that the House of Commons
has a reasonably tight grip on ministers who go to
Council. Tt is true in Denmark, but it is not true
clsewhere. If national parliaments across  the
Communily want 1o establish themselves clearly as
part of European decision-taking, they have lo
work out their own grip on their own ministers.
Mo names, but I think of Ministers who are cer-
tainly not conscious of any particular grip at the
moment as they come and go. Then there is the
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question of links between national parliaments on
these matters, and links between national parlia-
ments and the European Parliament. There was the
Assizes in Rome of which 1 do not think,
Chairman. you came away with a particularly rosy
view: maybe that was because it was wrongly run.
The principle of talk and discussion between
national parliaments and the European Parliament
must be a rnght one. These are some of the ideas
which, under thiz very important heading we have,
and we are encouraging other people in other
countries to come forward with similar ideas, and
particularly national parliamentarians.

Mr Sumberg

44. Foreign Secretary, I just wanl to press you
bricfly on this minimum interference. It seems to
me that it is not so much a guestion of; is it writ-
ten in plain English, or whatever, but ils legal
enforceability.  Will you be satisfied after
Birmingham or after Edinburgh with anything less
than a declaration that is capable of being legally
enforced and legally challenged in the European
Court so far as the doctring is concerned?

{Mr Huwrd) You are a lawyer, but 1 am not sure
that 1 entirely agree with you. [ think what is
neaded, as [ think you said. Mr Chairman, is the
political will: so before it gets to the lawyers, the
proposals which fail subsidiarity are actually
knocked on the head before they are adopted; so
you do not have to go into the business of chal-
lenging them after. This is not going o be very
easy to do retrospectively, although we shall try;
butl it should be easier to do if the Commission,
particularly the Council, the political decision-tak-
ing body has procedures and tests in place which
enable it to take these decisions.

Mr Rowlands

45, As part of all determinations, for example?

{Mr Hurd) The procedures of the Council are
something that are being discussed at the moment.
It is a crucial point for exactly the reasons you
have given.

Mr Sumberg

46. 1 accept that all your views on the political
process arg exactly mine. but in the ultimate will
that legal sanction exist? Do you want to see that
legal sanction or will you be satisfied with any-
thing less?

{ Mr Hurd) 1 think, as I have said in answer to
an carlicr question, we believe and we are advised
that Article 3(b) as it stands now, not always as it
is reported because we improved it in the final
stages by getting the last parafraph taken away
from the previous paragraph, applies to all the
work of the Community and not just o the areas
of shared competence. I believe that it is a good
legal underpinning of the principle.

Mr Gapes

47. Could I take you back to the question of the
role of parliaments. You said that the decisive
body of the Community was the Council and not
the Commission. Is not one of the problems that
Ministers come back to this Parliament and they
report on the deals, the compromises and the
fudges that they have worked out and then it is too
late For us to actually have a decisive influence? At
the same time the European Parliament does not
have sulficient power to do it at that level either,
so we have what we call a democratic defieit. It is
very nice for ministers meeting in secrel to do these
things because there is no adequate accountability
at either end?

{Mr Hurd) 1 have always found in my present
job and in my last one that 1T was actually required
to explain and  account more precisely  for
European decisions, the machinery was brisker and
more effective’ than for domestic ones. The legisla-
ture is never going to feel, particularly an energetic
legislature, that it has ministers absolutely there
every hour of the day, because it will not.
Parliaments have to choose what they are going to
concentrate on. 1 feel that the way in which this
Parliament controls and deals with European deci-
sion-making, to put it mildly, is at least as brisk
and thorough as that which it does with domestic.

Chairman: A final question. Foreign Secretary,
before we move on on the presidency. Our presi-
dency is turning oul to be a little more interesting
than perhaps we had originally planned.

Mr Rowlands

48. Foreign Secretary. you could have planned
this presidency on the assumption that you would
be out of the ERM etc. etc.

{ Mr Hurd) You are correct,

49. Tell ws, considering it is the Danes’ next
turn in January, is it the hope and expectation of
the presidency, the Government's presidency that
in fact with the combination of Birmingham and
Edinburgh you will have basically signed and
arranged whatever additional declarations. what-
ever additional protocols are going to be added to
the Maastricht Treaty to make it acceplable not
only to the Danish people but to Europe and to
Britain as well in the British Parliament? Is that a
likely achievement of the combination of
Birmingham and Edinburgh or are these matters
going to run into the Danish presidency?

(Mr Hurd) It is an objective, Mr Rowlands,
and 1 think it is a reasonable objective and we will
do our best to reach . The Danes will 1ake over
Lhe presidency, there is no earthly reason why they
should not, and it is very important that they
should, but sinee you are asking about the presi-
dency, could 1 just say that the course of events
has not upset the need for the agenda we set out in
July. The GATT negotiations are, to be honest,
Mr Chairman, much more important than any-
thing we have been discussing this morning. They
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hang in the balance today, this week. A GATT
agreement would be much the most important spur
which the Community, the Uniied States, the
world could give to helping the recession, much the
most important spur. It hangs absoluiely in the
balance. Enlargement we have not discussed woday,
but again it is crucial and 1 think we will have
great difficulty in gelting enlargement in the fore-
seeable future if the Treaty is not ratified. The
Single Market we have not talked about today, but
again it is crucial. This is the part of the European
policy which is there and it is there just for the
finalising, for the taking, and we have to complete
that by the end of the vear and I believe we shall
do so. There are other matters we have not dis-
cussed today, but those are three absolutely crucial
ones together with getting an agreement on the
future financing of the Community. These are four
crucial points which we set oul when we started in
July which we have made some progress on and
which remain the essential parts of our agenda.

Mr Canavan

50. But the British presidency seems 1o have
been lurching from one crisis to another and the
agenda almost inevitably has been dictated by
these crises. Are there any items on the original
agenda which have sulfered by being set back. by
being abandoned or postponed because of the
rearranged priorities on the agenda?

{Mr Hurd) 1 just answered that gquestion, Mr
Canavan. 1 set out four things all of very great
importange to Euwrope: the GATT agreement;
enlargemént, first of all, to include the EFTA
countrics which have applied; completion of the
Single Market: agreement on future [inancing,
Those are four things on which we have made
some progress in discussions, despite the events
you mentioned and which at Edinburgh we hope
to make further progress on, The GATT actually
will be decided for the time being, yes or no, much
earlier than Edinburgh. As I say, it hangs in the
balance this week.

Chairman

51. Mow, Secretary of State, il we could take a
deep breath and leave Maastricht and all its works
and turn te the developing role of the United
Nations which is the subject of an inquiry this
Committee is launching upon. resting our gques-
tioning very much on the Secretary-General's
paper, Agenda for Peace. We also have a very
helpful memorandum from your office, the
Foreign Office, and a list of other papers. I think
you are going to be joined at this stage by some
new colleagues.

{Mr Hurd) Yes. Can | introduce Glynne Evans
who is in charge of our United Nations policy and
that is it.

52. Foreign Secretary, may | begin with a gen-
eral question. A view emerges that the United
MNations today is over-burdened with over 11 mili-

tary or LIN-blessed operations around the world
and under-financed. You have made some very
interesting comments about how you think the
United Mations might develop to carry all these
new burdens, How do you see this debate continu-
ing and what are the main issues in it?

{Mr Hurd) The UN is certainly increasingly
burdencd. To say over-burdened is to suggest il
should not be doing some of the things it is doing,
but I think if you look at the peace-keeping opera-
tions now in place, it 15 hard to question the need
for them. That it is under-financed is absolutely
clear. It is owed S51.5 billion in outstanding
assessed contributions and the Secretary-General is
entirely right in saying that these debts, this under-
payvment, has to be dealt with il he and his opera-
tions are to have any hope of success, but there are
wider issues which 1 have tried to tackle, Mr
Chairman, and about which the Committee may
want to ask questions, but as the Cold War came
to an end, the number of disputes which the UN
could reasonably be asked to intervene in has very
substantially picked up and this trend may con-
tinue. It is very hard for the UN to say no to
pressing requests of this kind. It means a greater
degree of inlervention in the internal affairs of
countries which would not have been thought con-
ceivable 20 years ago. It means demands for
money and, to some extent, men which the UN
has difficulty in meeting, and this is the strain, this
is the point which | have been trying to draw
attention to,

Chairman: Thank vou for that introduction and
I wonder il we could bridge the discussion between
what we were talking about earlier and the UN's
role by looking at regional conflicts and particu-
larly the regional conflict in the former Yugoslavia
where the UM is now involved, but the EC thought
it had a role either as an ageni of the UN or
indeed an independent role in its Community garb.

Mr Sumberg

33. Foreign Secretary, 1 am looking al your
memorandum which you kindly sent us and para-
graph 8, headed “Preventive diplomacy™, high-
lights the role of the EC Monitoring Mission in the
former Yugoslavia and states that such “preventive
diplomacy is far more effective than the most suc-
cessful peacekeeping” or peacemaking operation
which inevitably must follow the outbreak of vie-
lence”, 1 wonder if you would like to tell the
Commitiee what you think the Monitoring
Mission in the former Yugoslavia has so far
achieved because it is a criticismn made that this
form of preventive diplomacy has totally failed
there given the scale of the fighting, given the hor-
rendous stories that we hear, and 1 wonder if you
would like to set out perhaps for the Committee
what its successes have been since it has been
established.

(Mr Hurd) The Monitoring Mission is a rela-
tively small part of the total EC effort. The
Monitoring Mission is a number of individuals,
unarmed individuals, who are stationed mainly in
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Croatia and whom I have seen in action, and other
Members may have too, and they are creating the
kind of conditions in Croatia, village by village,
which enable people to go back to their homes and
to enable the UN force in other parts of Croatia to
contain what might otherwise be a disastrous
breakdown of the ceasefire and we mention them
in the memorandum because they are part of the
¢ffort, but they are only part of it, The framework
we now have for trying to achieve or 1o help peo-
ple of Yugoslavia to settlements is an EC/UN
framework and it is now very elaborate and ener-
getic, with David Owen, Lord Owen, on behalf of
the EC, and Cyrus Vance, on behall of the UN,
working day in and day out in the republics and in
Geneva to bring people together and stop the
fighting. We have moved to that and after a period
during which we simply tried to achieve ceasefires,
and we did on paper but they were not imple-
mented in practice. We came to the conclusion at
the London conference in August that what was
needed was a continuous effort and a framework.
You are perfectly right that that has not yet pro-
duced in Bosmia the stopping of fighting or the
conditions of a pohtical settlement. It has pro-
duced, together with sanctions, a powerful debate
in Belgrade and some signs of movement as
between Serbia and Croatia and may lead 1o
demilitarisation. There are other examples of
progress which is beginning alongside, and perhaps
more stark in the coming weeks is the humanitar-
ian one m which the EC also is the greatest
prowvider and help, out of which comes the decision
of some EC members (Britain, France and Spain
alongside Canada) to send troops o escort human-
itarian convoys. There is political and humanitar-
ian effort, both of which Member States and the
“ommunity as a whole are deeply involved with.,

54. You see the deployment of those UK troops
purely to escort those convoys and nothing further
than that?

{Mr Hurd) That is their mandate.

35. You do not see the danger of them being
drawn into the fighting? How do you see that
being prevented? They may start with that objec-
tive, [ accept, but the danger 15 that they will be
drawn further into it?

{Mr Hurd) OF course, there are dangers. When
the other Commitlee cross-examined the Minister
of State about this two weeks ago when the House
debated it on the Friday of the recall I think these
dangers were admitled. They exist and we have Lo
provide against them as best we can by a proper
command structure, by a proper back-up and
proper rules of engagement enabling proper self-
defence. These are all essential matters for the
Ministry of Defence but of course they are of great
interest to me as well. It would be possible, | sup-
pose, to have said some weeks ago that these diffi-
culties and risks are so great that we are not going
to do anything about it, and we are not going to
take part in this enterprise at all, This is a choice

which will confront Britain over and over again il
my analysis is corrécl. Over and over again we will
be faced with this choice: are we a middle-sized
power secking to retain a seat as a permanent
member of the Security Council, seeking to exer-
cise responsible action in the world in a way which
I think most of our constituents would want? If we
are in this new world then this would involve tak-
ing this kind of decision, and not pretending it is
risk-free. If we are not then it will be for others.
When our troops are deploved the French will still
have many more troops in the former Yugoslavia
than we have. They have taken casualties already.
It will be for them and others to take up the role,
There is a particular problem about Germany
which does not do this, which, for reasons of its
past and 1ts constilution. believes at the moment
that it is debarred from making a positive choice,
and a somewhat similar problem with Japan; and
both those countries, which would purely in 1992
terms be highly qualified to take part, are wrestling
with their constitutions and their own policies. 1
would guess that before a very long time both of
them wall be able to make a positive choice in cir-
cumstances where that seems to be sensible, ie. to
dispose of the past as far as that is concerned.
That does not necessarily make our problem any
easier. We will have this recurring choice, and it
will be very difficult for all governments but that is
the nature of the choice.

Mr Wareing

56. Is it not the fact that we are now debating
this question of military intervention, albeit for
humanitarian aid needs, and in this illustration of
the fact that preventative diplomacy has broken
down, and that this arises out of the premature
recognition of the Yugoslavian republics of
Croatia and Slovenia, but particularly Croatia, and
really in order to save the expense of the United
Nations in the future and to save the cost in
human lives that we should really be looking for a
package, a political solution rather than a military
solution, that will recognise the needs of the
Serbian minority? It does seem to me that the
extremists who have led this conflict in Bosnia
Herzegovina are really in the hands of these
extremists? They are really the outcome of our fail-
ure to give support to more moderate clements. It
was notable to me that David Owen, who 1 had
fears of as being appointed 1o his particular post,
nevertheless came out with the expressed opinion
that we should be doing all we can now to support
the federal government in Belgrade whose Prime
Minister, Mr Panic, appears to be in a more recon-
ciliatory mood than some of the people we have
had to deal with in that part of the world. I won-
der whether the Foreign Secretary would like to
say something about that. May 1 just also say,
before he answers, that T have to declare an inter-
est because 1 recently visited Yugoslavia and
Serbia and was assisted in doing so during the
recess by the Federal Assembly in Belgrade. |

S S
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should sav that last year I visited under different
AUSpiCEs.

{'Mr Hurd) 1 am sure that there is not going to
be a militarily composed solution in Bosnia, or
Koasovo ifl it comes to that, or anywhere else. I am
certain of that. If that is so. leaving aside the
humanitarian problem which is huge, then we have
to keep up the pressures and the talks designed to
produce political setilement a way in which these
different problems, and there are about half a
dozen in Yugoslavia, can be peacelully settled,
That is what the Owen/Vance, EC/UN framework
is about. Of course, that does involve listening to
and trying to help those, particularly in Serbia and
Monlenegro, who are arguing for what we would
regard as a saner policy. | have had several discus-
sions with Mr Panic and Mr Owen. What we
should not do, in my view, is relax the existing
pressures on Serbia and Montenegro, the pressures
of sanctions which are clearly having some effect,
before we are clear that the saner policies are pre-
vailing. We are not clear of that. What is actually
happening now in Bosnia, at the instance of the
Bosnian Serbs, is plain contrary o what was
undertaken in London by Mr Pamic, 1 am not
accusing him of deceit because I do not think that
is the right accusation; but what is clear is that he
does not control all those who are responsible for
continuing the fighting,

Chairman: 1 want to keep the discussion today
on the UN involvement, because these other
aspects are absolutely crucial but ones [ do not
think we can spend time on today. You said,
Foreign Secretary, that we are bound to be drawn
again and again into these sorts of situations where
there is a demand for troops under the auspices of
the UN 10 go on being involved in humanitarian
work. Dr Boutros-Cihali in the Agenda for Peace is
suggesting a wider agenda which is not merely

ing and humanitarian work bul peace-
making. Could we just ask yvou about that,

Mr Lester

57. Foreign Secretary, could I say before that,
when you talked about the United Nations having
more responsibility and people not funding it,
surely the same thing applies to your own budget
in terms of the same numbers and disasters which
we were asked to co-operate and assist with, the
troops that we are now putting into Bosnia at a
cost of £90-100m coming out of your budget. One
of the things that has been suggested in the Agenda
for Peace is that that sort of operation should
come out of the defence budget in any national
government, which is far more considerable by a
factor of about five or ten as far as our own bud-
get is concerned. Should those things not go
together in the sense of the increased requirement
and where the lunding comes from?

{Mr Hurd) Well, you can argue this, Mr Lester.
I think these kind of activities are a function of
our international relations. It is very hard to fore-
see them in advance on a three-year cycle, which
we have for the public expenditure reviews, and,

therefore, if whenever something of any size comes
up, of course there have to be discussions with the
Treasury, whoever carries the load of this budget,
s0 1 do not think this question of budget attribu-
tion is of huge substantial importance. The basic
guestion which will confront governments from
time to time is whether Britain is going to take the
risk of involving itself in a particular UN opera-
tion or not and the question of finance is of course
an important part of that, but [ do not think the
decision will revolve really on what comes out of
the Defence or the Foreign Office budgets. We are
very good at this. We have, as Sir John knows,
highly professional task forces with a lot of experi-
ence in this kind of thing. We are going 1o be
sought after again and again and again and of
course we cannol do everything, nor can we leave
people indefinitely in places because we have other
responsibilities, but this pressure is, [ think,
already mounting and 1 think it is going to be
quite severe and [ think it does require a great deal
of thought on our part, but also on the part of the
whole international community, as the Secretary-
General's Agenda for Peace paper proves.

58. The reason for my question about budgets
was to try and find out why we seem less enthusi-
astic about the Secretary-General’s proposals for
UN peace enforcement units to be deployed fol-
lowing a ceasefire in any conflict. I am assuming
we are willing to collaborate with other countries
in planning crisis management and intelligence for
peacekeeping and a joint training of troops avail-
able for peacekeeping duties as proposed at the
UN General Assembly by President Bush, but one
detects the thinking and the movement of interna-
tional opinion from peacekeeping to peace-enforce-
ment which is something we are moving towards in
both Somalia and indeed in Bosnia and 1 just
thought perhaps il was because of the inordinate
costs of these operations, as seen from the costs of
Cambodia, the participation in that operation. that
makes us less than willing to take a lead in what
must be the way in which the UN proceeds.

{Mr Hurd) Of course cost comes mto if, and |
am not denying that. What 1 was questioning was
whether the budget attribution of the departmenits
is the key. Clearly of course cost comes into it.
What the Sccretary-General was insisting on in
Bosnia is that those who contribute should actu-
ally pay and it should not fall on the UN budget
as a whole. We are talking, we have begun discus-
sions with the Secretary-General's military experts
at a high professional military level to establish
what UM needs are under the heading of Agenda
Jor Peace and how we can best respond to them.
We think that this is the slage for some rather
detailed discussion on these comments before we
start utiering aboul them so that is in hand. [
would not accept that we are laggard in this. If
vou include the troops we have decided to send to
Bosnia, we will be the thard largest troop contribu-
tor, and that is worldwide. France and Canada
come ahead of us. So we cannot be described as
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laggard and when you think of the commitments
we have particularly in Northern Ireland which are
not parallelled in other countries, T think it is a
very substantial effort.

Chairman: Well, again it 15 not just a question
of even peacemaking but increasing involvement in
internal disputes as well.

Mr Canavan

59, Secretary of State, [ understand that during
a recent television broadcast you said that the
United Nations should play an “imperial” role.
Was that not an unfortunate choice of phrase or
what exactly do vou mean by it and is yvour viegw
shared by other members of the United MNations?

(Mr Hurd) It was not a broadcasi, but it was
actually a speech to the Young Conservatives of
West Oxfordshire and nor was it saying that this is
what ought to happen. It was saying what is hap-
pening and 1 deliberately used the word “imperial™
in the hope, which was justified, that it would
make people sit up a bit. That is what is happen-
ing. Il you go 1o Somalia today you find the col-
lapse of everything which comes under the heading
of “public service” and you find Ambassador
Sihnoun. the representative of the Secretary-
General, trving skilfully with a lot of non-govern-
mental organisations o substitute for those
services. No one will ever call him the Governor of
Somalia or the High Commissioner and no one
will ever call those others District Commissioners.
Because the world has changed. these titles are no
longer acceptable, but if you actually think about
whal he is attempling to do, he is perforce trying
to provide some sort of government for thal coun-
try. You could describe it in different ways, but it
is what is traditionally called an “imperial” role.
Now, that goes much wider, as you have said, Mr
Chairman, than preventive diplomacy or indeed
peacemaking. It involves the provision of eévery
public service and that is what the different agen-
cies of the UN with a lot of help from Member
States are in fact going to do and thal is what they
are setting their hand to doing with the help of the
MNGOs in Somalia, which is the worst case. There
are other cases which are teetering, but which have
not yet fallen into that position, Preventive diplo-
macy of the kind we have seen in Mozambique
where it has been up 1o now, touch wood. success-
ful may have rescued that country from some simi-
lar situation,

60, Yes, bul bearing in mind the exploitation
and injustice associated with Britain's imperial
past, it would suggest, with respect, it is not the
most diplomatic phrase for a British Foreign
Secretary to use.

i Mr Hﬂrdj We will change places for the time
being, Mr Canavan. You be ﬂ.nPexperl on that and
I will be the expert on trying Lo stimulate discus-
sion on something which is ﬂmuali}' happening in
the world and which [ think is very important, so 1
do not regret that at all.

Chairman

61. You are clearly succeeding in that. Foreign
Secretary. but can I ask with this very interesting
opening up of minds, does it lead to the thought of
UN mandates and trusteeships? Are we beginning
to look into a world where the only governing
framework available, let us say for the Balkans or
for Somalia, will be one which has a UN authority
in it?

{Mr Hurd) 1 think Mr Canavan is right to this
extent: that as the UN perforce, when all other
exercises have failed, perforce takes over this duty,
it cannot actually be put back into either colonial
terms or even the mandate terms, and I think you
are right in implying thal. You have to find a new
way of describing it and doing it, but you actually
have 1o do it and you have to finance it. Someone
has suggested a UM protectorate over Bosnia.
Again [ do not think that is the right way of
describing it and there is a legitimate government
in Bosnia, but it is going to need, on the humani-
tarian side and on the diplomatic side, the kind of
help from the international community which will
g0 very far.

Mr Canavan

62, Well, whatever justification there might be
lfor intervening in cértain situations, is there not a
danger here of perceptions, for example, in the
under-developed south that there is a new imperi-
alism on the part of the rich north, albeit under the
cleak of the United Nations and they might see it
differently from us as, for example. many of the
Arab peoples perceived the intervention during the
Gulf war.

{Mr Hurd) What the Arab peoples are urging is
greater intervention in Yugoslavia, the Muslim
people are urging that, so it varies of course case
by case, but it is important that the Security
Council, which is the key body here, should oper-
ale in cases where the case is absolutely proven,
There can be no adventurism on this front, I agree
with you. but actually the reluctance of Member
States to get involved is very great and they often
get involved when the countries concerned, for
example, Mozambique, Angola, and so on, actu-
ally ask for such help.

Chairman: We have talked about peawkeepmg,
peacemaking, peacchuilding and interventions of
the kind which may or may not have a imperialist
Aavour, but so much of the poor south is going Lo
be driven by appalling suffering and humanitarian
motives,

Sir John Stanley

63. 1 would like to ask a question in terms of
the specilic context of Semalia. Foreign Secretary,
I think that most people would acknwlendgr:-. Vou
possibly may have a litde difficulty in doing so,
that the international community response to the
Somalian tragedy was needlessly delayed, and that

s e e o
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over a period ol a year or more, when the
appalling suffering was evident on television
screens, newspapers and was totally known world-
wide, the international community was not able to
produce any real response. I do not single out the
United Nations in this, 1 think it applies equally to
governments around the world, and T would have
o say our own. I would put it to you that o jus-
tify the delayved response in terms of the security
position is not a sufficient justification, because the
security position when the international commu-
nity moved was basically no betier than over the
period when the delay took place. | would like to
ask you to share with us your views as to the
lessons that have been learnt by the British
Government, and possibly the United Nations as
well, as to how we can respond more speedily and
without the appalling delays that undoubtedly did
take place in dealing with the Somalian tragedy?

{Mr Hurd) I think this does follow very much
Mr Canavan’s line of questioning. We musl accept
that there was excessive slowness, although I think
our own parl in providing supplies and seeking to
get them in was good. Why was there the slow-
ness? Because of the basic feeling in- the United
Mations that the internal affairs of Somalia were
Somaha’s business. It had been a colony shared
between [taly and Britain; it was independent, and
the UN had no basis, as it were, to fight its way in
and make sure that the supplics which were being
allocated actually reached the people in being. You
will find that reluctance because of the back-
ground. I think the lesson is that that reluctance
has to be overcome soon, but it does involve risks.
When I was in Mogadishu it had just been
announced that there was going 1o be not just the
500 Pakistanis that are there now but about
another 3,000 troops in the rest of the country
arriving from the UN in order to secure that sup-
plies actually reached the people in need up and
down the couniry. We were met by a demonstra-
tion against this, organised by the warlords. The
British Government is not actually sending troops
o Somalia; the Belgian Government is. They face
this question: are you actually going to hold back
the sending of your troops until there is some sem-
blance of a ceasefire on the ground, or are you
going to fight your way in? If you fight your way
in, how many of your troops are going to be killed
in a country of which Belgium has heard very little
until recently? How long are you going to stay
there? That is the lesson from Somalia and the les-
son I was trying to draw in these speeches, that we
have got to be prepared, and we have got to be
more active in trying to prevent this situation com-
ing about, but more prepared to take the necessary
risks if and when it does.

Chairman: Mr Gapes is going to have the last
questions this morning, and although they are
going to be very much central questions about
future inquiries, they are questions aboul the struc-
ture of the UN itself and how best it is going 1o be
equipped to play all these roles we have discussed
toda

Y-

Mr Gapes

64. Foreign Secretary, what is the attitude of the
Government to proposals Tor restructuring and
changing the composition of the Security Council?
Last month the German Foreign Minister said that
Germany should stake a claim for a seat as a per-
manent member. Would you be in favour of that?
Would you alternatively be prepared to move
towards a rotation of the British and French seats
on behall of the European Community’s political
union? Do you support the Japanese membership,
and there are a number of other suggestions, and
also the whole question of the role of the perma-
nent members and the veto? s it suitable in the
posl-cold war world that the British Government
will ever want to use its veto again. or will we only
do so as part of a European collective forcign pol-
icy decision?

(Mr Hurd) As you rightly said, Mr Gapes,
there are a lot of ideas in this field, and the diffi-
culty about changing the composition of the
Security Council is that it involves revising the
Charier. That is an extraordinarily difficult opera-
tion. Certain ideas, such as the oneés you have men-
tioned. will certainly produce other ideas from
people who say, “If it is going to be discussed, we
have to be represented. We have to be there. We
are not going to allow one, two or three extra per-
manent members because, clearly, that would be
unrepresentative. We have to be there too”. This
process has  hardly started, and would be
immensely time-consuming and difficult. So we are
not persuaded of the case for seeking to reform the
Security Council. We think that would create more
controversy al a lime when the body is actually
functioning pretty well. The corcllary though is
that the members of the Security Council, particu-
larly the permanent members, have to do a great
deal of listening in order (o justify their position.
That leads on to the second part of your question
which we discussed in the run up to Maastricht:
this is the gquestion about Europe’s views. We and
the French achieved what I think is a good out-
come, which corresponds to what is actually hap-
pening now with Maastricht, The Member States
which are also members of the UN Security
Council will keep the other Member States Tully
informed. Permanent members ensure the defence
of the positions and interests without prejudice to
their responsibilities under the provisions of the
Charter. That means that we continue to do our
job as the Charter provides but we do try and seek
out, before we speak about it, the views of our
partners. That is happening all the time. You have
a discussion such as we had exactly a week ago in
the Foreign Affairs Council at which the perma-
nent members and the clected members of the
Council belonging to the Community listened to
and saw the views of the others. They are noi
bound, but in practice in Yugoslav cases this
works pretty well, and we are acting in effect on
behalf of the 12 although, legally speaking, we are
not bound and we certainly could exercise our
veto. We have nol done so since December 1989,
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but I certainly would not want to give the
Committee any assurance that we would not do so
in the Muture; we have the right to do so.

65, Could T ask you about the item you referred
to earlier on when vou referred 1o 51.6 billion
unpaid contributions to the United Nations. The
Secretary General’s report lo  the General
Assembly last month refers to the fact that “the
financial foundations of the organisation daily
grow weaker debilitating political will and pracii-
cal will and new and cssential activities”. What is
Her Majesty’s Government doing to press those
countries which owe money to the United Nations,
particularly the United States. to pay their back
contributions? Have you got any suggestions as to
how this financial crisis at the UM can be resolved?

{ Mr Hurd) They should pay, Mr Gapes, that is
quite right, and we should urge them to do so.
When the Committee rebeases me, I shall go and
talk to the Russian Foreign Mimster and urge him
to do that himself. 5524 million 15 the United
States, $138 million Russia, South Africa 549 mil-
lion, Brazil $33 million, and the Ukraine 517 mil-
lion. I think those are the principal ones

outstanding. All EC members have paid their con-
tributions to the regular budget in full We have
tricd, the British try to pay our assessed contribu-
tions on time and in full and encourage other
members to do the same, but it is very important.
People know the background to the American
problem and u is the result of an argument
between their administration and Congress and [
think whatever the result of the election on
MNovember 3, the President will have to, and will
wish Lo, tackle this problem and clear it up because
I do not think the United States can reconcile its
position in the world toeday with the existence of
these debis.

Chairman: Foreign Secretary, this has been a
marathon session but then you have a marathon
job and we are extremely grateful to you for
answering our many questions this morning and
sharing some of your thoughts about a very com-
plex future both atl the European Community and
at the United Mations levels and the international
order which we grope towards in the future, so
could I thank you very much indeed for coming to
us during the recess. Thank you, Mr Arthur, Mr
Appleyard, Mr Eaton and Ms Evans as well. We
are most grateful to vou,
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Chairman

66. Could 1 begin by welcoming our two wil-
nesses for the first hall of this morning’s session,
Mr Michael Jay and Mr Martin Eaton. 1 think
both of you have had the pleasure, or pam, of vis-
iting us before, s0 you are familiar with our pro-
ceedings. The Commitllee is conducling an inguiry
inte Europe after Maastricht—whether that is an
appropnate Gtle I do not know—and we are trying
to focus in depth on a number of complex techni-
cal issues associated with the existing Maastrichi
Treaty text. Inevitably, our inquiries become inter-
twined with more immediate issues and there are
many sensitive aspects that 1 think the Commitiee
realises are ones which our witnesses have said are
more appropriate for Ministers. Nevertheless, there
are a number of facts and technical judgments
where we feel that the expertise available to us
from our witnesses this moming will, we hope. be
very considerable. Indeed, we shall find that out
now by guestioning and we would like 10 proceed
on that basis. [ may also say, Mr Jay and Mr
Eaton, if you both wish to come in in reply to a
question, please do not hesitate—nol talking over
edach other or interrupling each other but following
on from each other. That is the best way to do i, |
think. Could we begin on an undeniably sensitive
issue but one where 1 hope we can distil some facts
the Danish Government's position. Could you, Mr
Jay, tell us what you understand Denmark’s pro-
posals to be and what the Danish Government
intends to do aboul these proposals, when they
intend to put them to their people and so on?
Have you any actual facts reported to you that
you can reporl 1o the Committee ?

(Mr Jay) Thank you, Mr Chairman. The
Danish Opposition produced a memorandum al
the end of last week which they forwarded to the
[Danish Governmeni and which, with some amend-
ments, the Danish Government has forwarded to
the Danish Parliament, the Folketing. The Danish
Parliament will consider those proposals Lomor-
row. If. as | believe is expected, the Damsh
Parliament accepts those proposals, then they will
be forwarded to us as Presidency and to other
Member States as formal Danish proposals. It will
then be the duty of the Presidency to take forward
discussion of those proposals as a matter of
urgency among the 12 Member States and our

objective as Presidency will be to agree al
Edinburgh on a political framework for a solution
for Denmark, as all Member States agreed al the
European Council in Birmingham should be our
aim.

67. Could those proposals, when examined by
the Member States, form a separale document or
even g separate Treaty (o be agreed by the 12 or
do they imply a re-opening of the existing Treaty?
Let me rephrase that slightly becaunse 1 realise the
difficulties. [s it technically possible just for the 12
Lo agree another document. as il were a new mini-
Maastricht in a way, and say, “This is designed to
help the Danes and il sits alongside the existing
Treaty™? Is that a procedure which could be
adopted?

{Mr Jay) The first thing I should say is that
there is no mention in the Danish memorandum,
the latest version that we have seen, of any propos-
als for renegotiation. At the Foreign Affairs
Council that met in Oslo in June and again in New
York in Sepicmber Member States agreed that
they would look for a solution to the Danish prob-
lem without re-opening the Treaty. That is the
position as far as the 12 are concerned. The negoti-
ations which will take place from now on once we
have the Danish proposals will, we expect, be on
the questions of the substance of the proposals and
on the legal form that any agreement might take,
but at this stage it is very hard to be at all sure
about what the legal form might be.

Sir John Stanley

68. Mr Jay, you said that the Danish proposals
would not involve any renegotiation of the Treaty.
Can you be a little ¢learer as Lo how, then, those
Danish proposals can be put into a legally binding
form? What mechanism can be achieved without
any renegotiation of the Treaty? Surely it must be
some form of annex to the Treaty? There must
effeclively be some form of renegotiatlion in legal
tlerms if it is going 1o be legally binding?

{Mr Jay) These are just the sorls of questions
which are going to have to be considered amongst
all Member States when we have the proposals. Tt
is very hard at this stage to say what form those
negotiations will take. As I said, there is no sugges-
tion in the Danish memorandum for any renegoti-
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ation of the Treaty bui perhaps | could ask my
colleague Mr Eaton il he would like to add any-
thing?

Chairman

69, Yes, I think it would be imterestiing o have
the legal position.

{ Mr Eaten) The questions of form and content
are obviously pretty well inextricably linked, as Mr
Jay has already indicated, but it is possible for a
free-standing agreement to be reached which does
nol modify the Treaty of Maastricht,

T0. So it is a free-standing agreement. How does
it then become a Community document? What
would be the word which would describe such a
free-standing agreement thal was going (0 have
legal force?

fMr Eaton) It
Member States.

would be between the 12

71. It would be an agreemeni belween the 12
Member States, just that?
{ Mr Eaton) Exactly.

Sir John Stanley

72. You are effectively saying, Mr Eaton, there
would be a supplementary Maastricht Treaty No.
2, in effect? That would not actually touch the first
Treaty but would be effectively a small second
Treaty, which would be the only way it could be
made binding on the 12 member countries?

{Mr Jay) 1 think there are a number of possi-
bilities one can envisage. It is very hard to be pre-
cise. We have nol been in this sort of territory
before and these are precisely the sorts of ques-
tions which are now going to have 1o be addressed
by the Member States when we get the formal
Danish proposals, but is very difficult at this stage
to go beyond what Mr Eaton said.

Mr Gapes

73, If the Trealy of Maastricht is not subject to
rencgoliation and is not, therefore, amended in any
way, what would happen if a protocol or declara-
tion was agreed with Denmark and then there
arose some form of dispute and it went to the
European Court for a judgment? What would the
status of that document, declaration, understand-
ing or free-standing agreement with Denmark be in
relation to the Maastricht Treaty?

{Mr Jay) 1 think again, Mr Chairman, it is
extremely difficult 1o answer these guestions. We
are talking here—and it is highly speculative—
about the kind of agreement thal might emerge at
the end of the negotiations which are about to
start. It 15 wvery difficult indeed to answer these
sorts of questions, i

Chairman: 1 see that, Obviously we are speculat-
ing about an animal the nature of which we do not
really know. It is rather hard to describe although
we know we will recognise it when we see it.

Mr Wareing

74. 1 wonder if perhaps we can have a little
elaboration because we do know the Danes are
very interested in the question of the single cur-
rency and, indeed, any agreement that there may
be about a common defence policy. Would I be
right in saying that it would require a separate pro-
tocol to deal with Denmark in the case of the sin-
gle currency, whereas in the case of a common
defence policy it would be simply a matier of inter-
governmental agreement?

{Mr Jay) On the question of the economic and
monetary union the Danes already have a protocol
which they negotiated during the intergovernmen-
tal conference. What is not clear and will need to
be for negotiation is the extent to which that pro-
tocol meets their needs or some addition to the
treaty is needed. Agnin it is very hard at this stage
to know what that extra bat, if anything, would be.
As far as defence policy is concerned, there is no
equivalent to the EMLU protocol. There would
need o be some arrangement which met Danish
concemns, but again exactly how that would be
done will need 1o be negotiated and will need o be
discussed.

Mr Shore

75. The present Treaty has a large number of
protocols and a large number of declarations in it.
As 1 understand it, both those groups of, as it
were, reservations or elaborations of the Treaty are
parl of the Treatv itself and have legal force. Is it
conceivable that one can envisage any new kind of
instrument which is not also a legally binding doc-
ument and, therefore, part of the Lotal body of the
Maastricht Treaty?

{Mr Eaten) IF 1 could correct you, Mr Shore,
on the question of the protecols and the declara-
lions, the protocols are part of the Treaty: the dec-
larations are what the parties who were
represented atl the conference agreed in the final
act of the conference. They are nol actually part of
the Treaty. so they do have a different legal effect.

76. They have a different legal effect?
{Mr Eaton) The declarations and the protocols
do have a different legal effect, yes.

77. But those are interpretable by the European
Court? !

{ Mr Eaton) Yes, but obviously they have a dif-
ferent status.

Chairman

78. Could vou elaborate on that a little. It is a
fascinating concept te non-legal minds like mine.
The protocol is part of the Treaty and, therefore,
has to go through the ratification process and so
on, but the declarations vou could just add on or
subiract ai will? They are separate, free-standing
things, are they?

{Mr Eaton) The protocols are stated in the
Treaty of Rome to be an integral part of the
Treaty and, therefore, they have that status. They
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have Treaty staius. For example, the protocol giv-
ing the United Kingdom the night to decide later
on whether or not Lo opt inlo Stage 3 of the EMU,
that is a part of the Treaty. It has Treaty force.
The declarations are different. They are matters of
interpretation which the Member Statles who were
represented al the conference agreed and in due
form put down in the final act. They are agreed
documents, they are statemenis of intention, of
interpretation, and they perform various functions.
They are, as 1 said, as a matier of international
law, statements made in connection with the adop-
tion of this Treaty which are of importance. They
have an inlerpretative weight butl they are nol
Treaty documents. That is the difference.

Mr Lester

79. So really what we are saying as we fish in
the dark is that the negotiations with the Danish
Government might result in either a declaration or
# protocol, or is there anything else? If il was a
protocol would that mean that the existing Treaty
would have to be ratified all over again by those
who have ratified it so far or are in the process of
doing 50, or could it be added on during that pro-
eess and would i mean our own European
Communities Bill would have to be withdrawn?

{Mr Jay) 1 think these are very difficull ques-
tions to answer. Until it is clear what the docu-
ment that comes out at the end of it will be it is
very hard to know what the implications will be
for other Member States as far as ratificalion is
concerned or for us as far as ratification is con-
cerned.

80. If the options include a free-standing agree-
ment which is neither a declaration nor a protocol,
there are three options presumably?

{ Mr Jay) 1 think there are those three options.
There are also combinations of that. We are in a
situation we have nol been in before when
Denmark has asked for special arrangements Lo
cover certain concerns and the Community has 1o
meel together and decide how lhese concerns
should be met and how they should be embodied
in some agreement. But there arc a number of
oplions which are theoretically open. It is very
hard at this stage to say what form the
Community will decide and Denmark will decide is
the right one. That in turn will depend in part on
what arrangements are reached on the issue of sub-
stance on which the Danes seek special agree-
ments. So I think it is terribly difficult to speculate
on the sort of agreement that might be reached at
Edinburgh or thereafter and the implications of
whatever agreement is reached.

81. So it could well be that it would not be
negotiated or readily available to be negotiated by
Edinburgh? It could go on beyond?

fMr Jay) Tt was agreed at Birmingham that the
Community would aim to reach a political frame-
work for a solution at Edinburgh and that is what
we shall be aiming to do, but precisely what the
political framework would entail. how far there

would be agreement on issues of substance, how
far that will incorporate apreement on the legal
form an agreement will take, remains to be dis-
cussed in the six weeks between now and the
European Council in Edinburgh,

Mr Gapes

82. Mr Jay, you said that the Birmingham state-
ment of the 12 ruled out any rencgotiation and 1
think it is in the first paragraph where the 12 say
that. If, however, there were a Damsh proposal for
a new protocol, that would presumably, from what
vou have just said, involve a change in the Treaty,
s0 whether we eall it 4 repegoliation or nol il
would actually involve some change to the Treaty.
Would that then require, for example, Ireland (o
have another referendum or France to have
another referendum in order to ratify what would
then be a slightly different Treaty from what we
currently have before us?

{Mr Jay) Whal the implications would be for
ratification in other Member States will depend on
what the agreement is that is reached. As 1 sad,
the Danes have not asked for, and the Community
have ruled out, renegotiation. There has also been
agreement that the Treaty will not be re-opened, so
what we are talking about is clarifications, addi-
tions to the Treaty, the form of which i not clear.
I think it 15 extremely unhkely that whatever is
agreed will involve the sort of effect on the Insh
constitution which would require Ireland to have a
further referendum, bul beyond that it is very diffi-
culi to go at this stage.

Sir John Stanley

83. Could you confirm that whatever is the
form in which the Danish package is written it is
fundamenial and effectively non-negotiable as far
as the Danes are concerned that their package
should be legally binding on the 12 member coun-
tries?

{ Mr Jay) That is what they say in their memo-
randum.

84, Could you also confirm, therefore, that as a
point of law, as far as this country is concerned,
the only way that Danish package could be made
legally binding on the United Kingdom would be
by the passage of appropriate legislation through
both Houses of Parliament? ;

{Mr Eaton) MNo. Whether legislation is required
depends on whether the intermational obligations
engaged —if we are assuming that this would be a
Treaty engaging us internationally—require any
change in our legislation or not. It is not every
treaty that requires a change in legislation.

£35. As far as the proposals that have come for-
ward from the Danes are concerned, do you not
judge that those proposals are ones that would, in
fact, require some amendment of the existing draft
legislation to ratify the first Maasinicht Treaty?

{Mr Jay) 1 do not think it is a judgment we can
make at this stage. That depends on what happens
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in the discussions over the next few weeks and

what the oulcome of those discussions is.
Chairman: That is very interesting. Thank you.

Mr Canavan

86. In your letter to Mr Garel-Jones you stated
that: “The [Danish] memorandum is unlikely Lo be
acceplable as il stands to member states, and some
of them may make this clear. We may therefore
have a difficult negotiation ahead of us, which
could play awkwardly with the Paving Debate and
the reintroduction of the Maastncht Bill.” Would
vou care to elaborate on that? Which Member
States do you have in mind and what particular
objections do you think they would have Lo the
Danish memorandum as it stands at present?

{Mr Jay) That was an internal Foreign Oflice
memorandum which was offering some very pre-
ltrminary comments on the document which was
received at the end of last week, the document pro-
duced by the opposition parties in Denmark, and 1
would not wish to comment or elaborate on what
is an internal Foreign Office document.

Chairman: [ think the Commiliee understands
that but we have to ask the question,

Mr Harris

£7. Just to go back to Sir John's question and
the answer 1o it, is il not clear that everyone is
going 1o bend over backwards to try and avoid the
need for any modifications to legislation or to rati-
fication procedures, and that surely must be the
starting-point in considering how Lo accommodale
Denmark? Is that not basically your objective in
the Foreign Office and presumably the objective of
other governments who want the ratification pro-
cess 10 be completed?

{Mr Jay) 1 think that is right, Mr Harris. The
conclusions  of the FEuropean Council at
Birmingham made clear that all Member States
wanted the Communily Lo go forward as 12 and
that means that a solution has to be found to the
Danish problem which all 12 Member States can
accepl. That is the objective which we all are now
seeking but exactly how we are going lo gel there
remains 10 be discussed in the weeks ahead.

88. Now a brief further question perhaps 1o Mr
Eaton as the Legal Adviser: are you confident that
the legal mechanisms are there to avoid opening
up the whole package on ratification? You have
touched on some ways in which it could be done
and you are confident it can be done, so that pro-
vided the right decisions are made and they fit in
with those mechanisms, those mechanisms are
available?

{Mr Eaton) Yes. | think in Communily we
have ofien had quite difficult matters of this kind
lo deal with and we have never found ourselves
upable to find an appropriate legal form to

t:mgndy whal politically the Member States wish
o do.

89, You would not, of course, use the word
“fudge™?
{ Mr Eqion) Cerlainly not!

Sir John Stanley

90, Could 1 ask for clarification on this. Given
that it may be the Government’s intention to bring
the Maastricht Bill back to the House of
Commons before the Edinburgh Summit at which
this political framework for the Danish package is
going Lo be agreed. could yvou confirm, therefore,
that there must be the possibility at least, from
what vou have boil said, that the legal conse-
quences of giving legal effect to the Danish pack-
age might require a quite subsiantive amendment
by the Governmenlt Lo the Maastricht Bill after the
Committee stage staris?

{ Mr Jay) 1 do not think I can confirm that, Mr
Chairman.

91. As a possibility?

{Mr Jay) It depends on what happens with the
negotiations and also what form of agreement with
the Danes we reach al Edinburgh or thereafler. [
do not think 1 can speculate now on what the
implications of that could be.

Sir John Stanley: There must be a possibility
though, surely?

Chairman: But the witness has said he does not
want Lo speculate and we must respect that,

Mr Shore

92, Could 1 ask a simpler question. Have the
Danes indicated, either in their memorandum or in
other ways, how they are going lo go about the
business of getting the consent of their own people
and have they indicated yel a date when they hope
to achieve this?

{ Mr Jay) They have said in their memorandum
that they plan that a new referendum will be held
once discussions in the Community on the arrange-
ments for meeting their concerns reach a satisfac-
tory result. That is clearly stated in the
memorandum. As far as | am aware, they have nol
stated exactly when they would hope such a refer-
endum would be held but we understand that
would certainly be during'the course of next year;
exactly at what point next year [ do not know.

Mr Canavan

93. So the final say, then, will not be with the
Danish Government, with the Danish Parliament,
it will be with the people of Denmark and the rel-
erendum to be held possibly next spring. What
happens then if the people of Denmark say no?
Are we back to square one? Would there be Treaty
problems and what would that mean as far as the
British Government's legislation is concerned?

{Mr Jay) 1 think that is a problem we would
have to meet when the time came.
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Mr Wareing

94, If I can po back to the Edinburgh Summit, [
think you said this would only prepare the political
framework for a solution, which suggests there will
be a legal form of negoliations after 12 December
and, therefore, am [ right in saying, it could be
some considerable time before the Danes are in a
position to put anything at all to their people in a
referendum? And could you explain to us what
you mean by a “political framework™ in this con-
text?

(Mr Jay) The discussions over the next few
weeks will be about the substance and, we would
expect, the form of any agreement o meet the
Danish concerns. How far that will have got by the
lime we gel Lo the European Council at Edinburgh
it is hard at this stage to say. 1 think a political
framework for a solution would, we hope, include
some indications of what the legal form should be.
I think it is inevitable there will be some work Lo
be done afier Edinburgh before final texts are
agreed, but at what point thereafter the Danes
would be able to pul the document to their people
in a referendum it is hard at this stage to say.
Some have talked of the first half of the year, some
have talked around the middle of the vear. T think
that will depend obviously in good parl on the
progress that is made.

Chairman: T think we should move on o some
other aspects of the post-Maastricht situation.

Mr Gapes

95. One of the issues that has been under discus-
sion within the Community and from our own
Government over recent months has been the
whole question of opening up the instilulions of
the Community. What, in vour view, are the argu-
ments for and against the Council mectings being
more public, for example by publishing minutes or
texis of proposals under discussion before they are
adopted?

{Mr Jay) The main reason why the Government
has been keen to promole a more (ransparent
Community in the weeks leading up to and ai
Birmingham was the sense that in many countries
of the Community there had been the view that the
Community was opaque and that the decision-
making process was not sufficiently clear. That is
why we sought and got conclusions at Birmingham
which asked Foreign Ministers 1o look before
Edinburgh at how this might be done. That work
is now going on in Brussels, in meetings of the per-
manent representatives, and there will be discus-
sions in the Foreign Affairs Council before
Edinburgh in the hope of reaching agreement on
how Community institutions may be opened up. A
number of proposals have been put forward. |
think all these proposals recognise that it would
not be right to open the process of negotiation and
secking a compromise to public scrutiny but that,
short of that, there may be scope for opening up
some of the proceedings of the Council to the pub-
lic with & clearer publication after Council meet-
ings of minutes and memoranda, publishing the

way in which people have voted during discus-
sions. These are some of the ideas which are being
discussed. They will not all be acceptable to all
Member States. What comes oul atl the end is hard
to say at the moment. That is as far as the Council
15 concerned,

96. Can [ press you on that. It was reported
that our Government wished, in ™, the meeting
in Birmingham itself to be more open and was not
successful on that occasion. Is there any real
prospect that there will be agreemeni in
Edinburgh, given that the same unammity s
required, the same support from all of the 12 is
required, given the concems you have just
expressed?

{Mr Jay) 1 hope so, Mr Gapes. You are right
that the Prime Minister would have liked one ses-
sion of the European Council at Birmingham to be
in open session in order (o show that the commil-
ment to openness was genuing but he did not get
the necessary approval from all his heads of state
al Birmingham. But there was agreement al
Birmingham that there should now be a hard look
al ways in which the operations of the Council
could be made more open. The Commission pro-
duced some proposals themselves for making their
operalions more open. These are now being looked
al and 1 hope it will be possible Lo reach an agree-
ment ai Edinburgh which will show clearly that the
Communily institutions are prepared to make their
operations more transparent than they have been
in the past.

Chairman

97. Presumably, just reflecling on the concept of
an open Council meeting, what we are talking
about is allowing the press in plus any members of
the public who happen to be passing by? In other
words, are we really talking about anything more
than a glorified press conference?

{Mr Jay) I think we would be talking about
discussions in the Council, say in the Foreign
Affairs Council from time to time, laking place
with the press present, but | think it would be dif-

ferent from @ press conference because it would be
a discussion amongst all 12 Member States,

98, Under the beady eve of the ielevision cam-
eras and the reporters with their notebooks?

{ Mr Jay) Indeed.

Chairman: With that we turn, unless any col-
leagues have questions on that prospect, to the
arcane issue of subsidiarity, where we really want
to plunge as deep as we can, share as deeply as we
can your thoughts on what this means now and
whal it might mean in the future.

Mr Wareing

99, [ wonder whether you could confirm that
Article 3b applics only to policies where the
Community does not have exclusive compelence.
In the Article itself, the very last sentence says:
“Any action by the Community shall not go



24 MINUTES OF EVIDENCE TAKEN BEFORE

Mr MichaiL Jay, CMG, and

20 Corober 1992

Me MarTiN EATON

[ Continued

[Mr Wareing Contd]
bevond what is necessary to achieve the objectives
of this Treaty.” | wonder whether you could
explain that last sentence Lo me, please?

{Mr Jay) Could I ask Mr Eaton Lo answer Lhal
question, please,

Mr Lester

100, Subsidiarity already!

{Mr Eaton) [ would answer yvour queéstion, Mr
Wareing, that the final paragraph of the Article,
which is also its final sentence, does indeed apply
to any action by the Community, as il says, and
that means any action within areas of exclusive
compelence as much as outside them. 1 wonder if
it might help if T gave a briel analysis of the Article
just 1o explain what the three parts of it do?

Mr Wareing

[01. That would be very helpful.

( Mr Eaton) It does contain three elements. The
first paragraph places an absolute limit on
Communily action. In other words, it says that the
Community only acts within ils competence and
that answers the question, “can the Community
act at all”™ The second paragraph answers the
question, “should the Community act?”: mven that
it ¢can, should it, and that, as you have already
pointed out, applies to arcas which do not fall
within the Community’s exclusive competence.
Then the rule in the third paragraph really answers
the guestion, “*what should be the intensity or the
nature of the Community’s action?”, and that
applies whether or not the action is within the
Communily's exclusive compelence.

102, Who would decide what aclually fell within
the exclusive competence of the Community? What
is the mechanism for that?

{Mr Eaton) 1 think there are a number of areas
which are generally recognised to be within the
exclusive competence of the Community and that
term is, I think, best understood by looking at
those arcas. They are the common commercial pol-
icy, which deals with the external trade policy of
the Communily, the common apricultural policy,
the commaon fisheries policy, so far as conservation
is concerned—structures is slightly different—and
the common external tarifl. The distinguishing fea-
ture of those policies is that by the Treaty itself the
Community is required 1o pul into place a compre-
hensive body of rules covering all that field. Any
area which is outside those areas in our view is not
an area of exclusive competence. OFf course, within
those other areas there are specific rules which
have been adopted by the Community in specific
areas, where Member Stales cannot act inconsis-
tently with those rules. In some areas, such as the
Single Market, there are a good deal of such rules
but that does notl turn the Single Market into an
area of exclusive competence, ¢

103, 1 wonder then what would happen if the
Commission or the Council at any time reviewed
past legislation by the Community and came to the

conclusion that these fell oulside the exclusive
competence of the Community, that directives in
these particular areas, for example, that have been
passed by the Communily on to Member States
would be best dealt with by the Member States
themselves within the competence of Member
States rather than exclusively within the compe-
tence of the Community. How could that be
altered? Is it possible that they would be altered
and, if so, would that require a new treaty?

{Mr Earor) 1 think it is entirely possible, Mr
Wareing, if the institutions of the Community so
agree, that matters which have previously been reg-
ulated by a Community instrument could be regu-
lated differently in a way which, for example, gave
more leeway to Member States 1o adopt their indi-
vidual rules or even to be repealed altogether. It 15
really exactly the same situation as national legisla-
tion; that which can be adopled can be repealed.

Chairman

104, Bui does that require a new treaty? Can we
just, without speculating, have a practical example?
Let us suppose, and 1 do not know if it has been
suggested, we are going Lo consider the repatna-
tion of certain aspects of agricultural support pol-
icy lo nation states, and I do not know whether
that is on the cards or not, but if we were, would
that require, because il is very much the exclusive
competence of the Community, would that require
a new treaty?

(Mr Eaton) 1 think if you are talking about
that sort of thing, the agricultural market organi-
sation, as 1 have already said, that is one of the
areas where the Trealy itself requires a comprehen-
sive organisation of the market by the Community,
not by the Member States. So 1 think that proba-
bly would, and I am of course speculating, require
a treaty amendment. But there are many areas
where the Community has chosen to act in exercise
of powers which it has where it is not actually
required to act and where it could decide (o act
differently.

Mr Gapes

105. In  vour wview, has the Birmingham
Declaration in any way affected or altered the def-
inition of subsidiarity in the Trealy?

{Mr Jay) Perhaps 1 could answer that, Mr
Chairman. 1 think what the Birmingham
Declaration has done has given an impetlus to the
process which was started with the agreement on
the Article in the Maastricht Treaty, taken further
by the agreement at the Lisbon European Council
and further again by Birmingham. It has given a
further impetus 1o the commitment by all the insti-
tutions and all Member States io make a reality of
subsidiarity. [ think it is more a guestion of a
determination to pul i into effect than o change
the defimition and by putting it mto effect we are
talking about action by the Commission and
action by the Council to make sure thai the
Community institutions respect the principle of
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subsidiarity during the course of the ordinary con-
duel of Community business.

106. Would you, therefore, agree with Martin
Howe of the Conservative lawyers who sent us a
paper which says that the “Declaration does not
impose any hurdle on Community action addi-
tional to the inadequale hurdle already present in
Article 3b™?

(Mr Jay} 1 think the answer to that question
must be yes, we would agree, but we would not
necessarily agree with the premise that Article 3b is
inadequaie.

Sir John Stanley

107, In the subsidiarity context, do you consider
that we do or do not as vet have a definition as to
what is for Community action and what is Tor
national action?

{Mr Jay) 1 think that we are now in the process
of putting into effect the effective aperation of the
principle of subsidiarity on the lines that I have
outlingd and the Commussion already in every pro-
posal it puts forward Lo the Council justifies it, has
undertaken to, and is justifving it on the grounds
of subsidiarity, The Council, in discussions which
are poing on in Brussels al the moment, is consid-
ering ways in which il loo can ensure there is a
proper subsidiarity test which is applied for each
piece of Community legislation which comes for-
ward. A procedure and criteria for deciding that
are now under discussion in the Council and we
expect decisions on those, 1o be taken al
Edinburgh. Thal is as far as subsidiarily is con-
cerned. I think it might also be worth mentioning
in this context that the Maastricht Treaty articles
on competence were, in our view, useful in codifly-
ing and clarifving the degree of Communily com-
petence in the areas covered and in some
important areas, including the areas of education
and culture and health, constraining the compe-
tence of the Commumity by stating clearly that cer-
tain things, in particular harmonising measures in
those areas. were clearly outside the competence of
the Community and remained within the compe-
tence of the Member States. Therefore, I think the
answer, both in the way in which subsidiarity is
now being taken forward and the way in which the
Maastricht Treaty clarified guestions of compe-
tence, is that the sort of system that you men-
tioned, Sir John, is on the way now to being pul in

place.

108. You say that it is on the way to being put
in place?
{Mr Jay) Yes.

109. That was very helpful what you have said,
but as of now your answer would indicate clearly
to me that there is not yet a definition in place as
to. what is for national action and what s for
Community action. You will of course be aware
that the Prime Minister in the debate we had in the
House on the 24th September said that such a def-
inition would be provided and indeed would be

provided before proceedings recommenced on the
Maastricht  Bill. Could wyou, therefore, tell the
Committee what Further steps are going o be
taken to ensure that the House does indeed have
that definition of what is for national action and
whal is for Community action before the Bill is
brought back to the House of Commons?

{Mr Jay) I would not want to siray into the
lerritory of when the Bill might or might not be
brought back to the House of Commons, Mr
Chairman, but [ would like to repeat what 1 said
that very good progress is being made in translat-
ing the principle of subsidiarily inlo practice and 1
think that that work was given impetus by
Birmingham and is being taken forward now
urgently in Brussels with a view to agreement at
Edinburgh.

Sir John Stanley: My guestion was not in rela-
tion to the timing of the Bill. My guestion was
what further steps are going to be taken before the
Bill comes back, regardless of when that is, to pro-
vide the House with the definition lo which the
Prime Minister referred on September 24.

Chairman: [ do not think Mr Jay can tell us
when the Bill is coming back. What perhaps he
could say in answer to Sir John is what further
steps are Lo be iaken.

Sir John Stanley

110, That is my question,

(Mr Jay) The sieps are those which are now
under way as a result of the further impetus given
by the European Council, the steps that are pow
under way in the Commumty institulions in
Brussels where there are weekly mectings of per-
manent representatives and meetings of the
Foreign AlTairs Council designed to take forward
the work on procedures for subsidiarily, criteria
for subsidiarily, in order to reach agreement on
those at Edinburgh as was agreed at Birmingham.

111, So we can expect an agreed definilion n
the subsidiarily aréa before the Bill returns?

{Mr Jav) We hope that decisions will be taken
at Edinburgh as agreed at Birmingham on putting
into place procedures and criteria for subsidiarity.

Mr Lesier

112, Could I just ask you also to confirm sub-
sidiarity in reverse, that many times Community
members have come forward and pressed the
Commission and pressed the Community to act in
areas, for instance, immigration and asylum, which
is not required in any treaty other than in the
Treaty of Maastricht where it is trying o make
this issue an intergovernmental issue?

(Mr Jay) I am afraid T missed the first few
words of your question, I apologise.

113. Member States have jointly asked the
Commission to act outside any Treaty that is
required in various areas which are not covered
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under the Treaty where it has been decided the
twelve nalions can work belter together.

{Mr Jay) Indeed. 1 think that is one of the
most important aspects of the Maastricht Treaty,
that it does for the first time formalise co-opera-
tion amongst Member States outside the frame-
work of the Treaty of Rome and which is outside
the jurisdiction of the European Court of Justice
and in which the European Commission does not
have exclusive right of initiative in the two areas of
common [oreign security policy and justice and
home affairs. I think all Member States accept the
erucial importance of closer co-operation in those
two areas, but there was agreement at Maasiricht
that they should remain outside the competence of
the Community. We now have for the first time a
wav of taking that co-operation further forward
outside the constraints of Community instilutions.

Mr Wareing

|14. Mr Eaton was quite clear, [ think. on one
area that is certainly exclusively within the compe-
tence of the European institutions and that was the
area of trade and common external tarifl and com-
petiion policy. Does he, therefore, envisage that in
the future the Commission will assume a role not
unlike that of the Inter-State Commerce
Commission in the United States because, if he
does, it seems to me we have to deal with one of
the problems that creates hostility inside Britain
towards the European Community, namely, direc-
tives which appear lo control, for example, the
ingredients which go into our foodstuffs—the sort
of pint which is delivered over the bar of a public
house, that sort of thing. Does he see in future that
there will be, as it were, a demarcation between
those directives and rules of the Community which
are concerned, rightly, with inter-stale commerce
within the Community and those which are not, so
that in fact perhaps the poor British public can still
retain their traditional sausage, for example?

{Mr Eaton) If 1 may answer that, with regard
lo common external policy., which is what [ was
talking about as being one of those areas of exclu-
sive competence which is deall with in Article 110
and following of the Treaty, that is to do with the
trade policy of the Community with other coun-
tries. So, for example, it is the Commission that is
negotiating on behalf of the Twelve in the GATT
negobiations. OF course, il does so under a man-
date from the Council; it does not do so entirely at
1ts whim, But that is the external side of il I think
the other parl of your question was really talking
more about the intra-Communily trade, the Single
Market which, as I said, I would not regard as
being in an area of exclusive competence, although
it is an area which is very full of regulations. There
it seems to me that regulation is certainly needed—
and often quite detailed—to the extent that it is
necessary Lo remove distortions of competition and
to remove barriers to trade so’ that there is for
example a common definition of the height which
a headlamp on a car has to be above the ground
50 that you cannot have one Member State refus-
g 1o let a car manufactured in another state in

because its headlamps are the wrong height; that
has to be quite detailed. But when you come to the
sort of thing vou were talking aboul—national
predilections as to how their sausages ought to be
—ithat is guite clearly something which does not
have o be regulated. | think in fairness to the
Commission they did withdraw some time ago a
projected sausage definition.

[15. There was a case in the United States
where it was argued by one of the states that the
terms and conditions and wages of window clean-
ers should be determined within the state and it
was argued that, if in fact the window cleaners
were cleaning the windows of a factory whose pro-
duce weni into the commerce of the United Siates,
therefore the United States should be in a position
to regulate the terms and conditions of wages.
What [ am suggesting is that it could be that the
area of terms and conditions of work, despite the
non-acceplance, for example, of the Social Chapter
by the British Government, could become within
the legitimate competence of the Commission
under the Rules as interpreted by Mr Eaton. Am 1
right?

{ Mr Eaton) 1 think that would be very unlikely.
It seems to me the Rules | have been talking about
are rules 1o make it possible to move about the
Community, to exercise the four freedoms. But
could I say that one of the important things aboul
the third paragraph of Aricle 3(b). about which
we were lalking before, is that it will enable the
questions of the Form which legislation takes (o be
addressed, and the whole point will be te aim for
the lightest form which is appropriate, which will
achieve the objective that you want. So if you can
do it by a recommendation you do not go for a
directive; if you can do it by a framework direc-
tive, you do not do it by a detailed directive, and
so forth. I think that is going lo be very important
across the board.

Chairman: 1 think Mr Wareing is suggesting,
rightly, that there is no end 1o the absurdities of
economic zealots in telling us whalt is necessary for
the Common Market and the Single Market, they
have to be somehow restrained. That is another
problem.

Sir John Stanley

116. Though subsidiarity clearly has an impor-
tant policy dimension as far as the European
Community is concerned, it is also a legal concept.
Would you agree, therefore, that ultimately in legal
terms its enforceability will lie with the European
Court of Justice?

( Mr Eaion) Yes.

117. That being the case, it has been pul o us in
other evidence that the wltimate ability of the
Euvropean Court of Justice (o uphold the principle
in legal terms might not be a very strong pillar on
which to rest on two grounds, First, because on
almost any issue of Communily policy. though il
may be very apparent (o the national governments
and national parliaments concerned that these are
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purely national matters, it will invariably be possi-
bly to erect some form of Community argument
that there is a Community dimension to it, and
therefore there is a legitimate case for it to be deall
wilh in Community terms. The second point that
has been put to us is that the European Court in
practice is unlikely to take a different stance on
subsidiarity to other European institutions, most
particularly the Commission and possibly the
European Parliament, if either or both of those
feel strongly that this is a matter of Community
policy rather than a matter of national policy.
Would you like to respond to those points which
have been put to us?

{Mr Jay) May | make a couple of points and
then ask Mr Eaton to come in? The first point,
perhaps, is that, as Mr Eaton said, the subsidiariiy
clause is ultimately justiciable before the European
Court of Justice but we would hope by putting
imlo practice procedures al an earlier stage of the
legislative process. that is, when legislation is going
through the Commission or going through the
Council, we would ensure subsidiarity 1ests were
respected and, therefore, that the need for a pro-
posal to go for a test by the European Court of
Justice would be less; the procedures which had
been put in place by the Commission and the
Council before that would render it unnecessary.
The second point. and Mr Eaton will correct me if
I am wrong about this, it seems to me that the
European Court of Justice has always been
affected by what it has seen as the intention behind
the drafiers of the Treaty and by pulling the sub-
sidharity articke clearly in the Treaty and by back-
ing that up at a series of European Councils and
stressing the importance of il, that constitules a
shift in direction, if yvou like, which the European
Court of Justice is likely to take account of in
future judgments.

{Mr Eaton) 1 would entirely agree with those
points and particularly the second one. Some are
willing to predict categorically what the Court will
do. T would not wish to do that. I think it will
depend upon obviously the individual cases and 1
would think that past practice of the Court on
other miles is not necessarily a good guide to what
it will do when it has a new rule in front of il.

Chairman: Could we just swilch the spotlight to
how the subsidiarity might affect the workings of
the Commission?

Mr Canavan

118, Earlier this week the Sccretary of State
gave evidence 1o the scrutiny committee, the
European Legislation Committee, and in his evi-
dence he referred to the recent fall in the amount
of legislation being pul forward by the European
Commission and he cited this as evidence that the
principle of subsidiarity was being accepted and
applied by the Commission to its activities. Could
you tell us what is the real reason for this fall in
the amount of legislation being put forward by the
Commission? Is it not simply due to the fact that
most of the legislation which is required to imple-

ment the Single Market has now in fact been con-
cluded?

{Mr Jay) 1 think that may be one element, Mr
Canavan, but I think the figures are insiructive
that in 1990 162 legislative proposals were put for-
ward, in 1991 there were 145. The Commission
announced at the beginning of 1992 that they
miended to put forward 118 pieces of legislation
and so far, with only two months to go, they have
only put forward 48. Now, I think that the trend,
as il were, down from 162 to 145 1o 118 may be
the result of the Falling-off of Single Market legis-
lation, but 1 think that the extent to which the
Commission have nol come forward with legisla-
live proposals during the course of this vear is a
reflection of the importance they attach to not
puthing forward proposals which would offend
against the principle of subsidiarity. 1 think thal
wits the poinl the Foreign Secretary was making
when he gave evidence to the scrutiny commitiee.

119. What changes has the Commission intro-
duced to adapt its procedures and practices so that
the principle of subsidiarity becomes an integral
part of the Commission’s decision-making?

(Mr Jay) 1think it has done two things. Firstly,
it has tightened, and is tightening, up its own pro-
cedures within the Commission so that when a
proposal comes forward up o the Commission
through the Direclorates-General they are exam-
ined much more carefully than they have been in
the past as to whether there is a real need for this
piece of legislation to come forward. Secondly,
when it passes that 1esl, when the piece of legisla-
tion is presented to the Council, it has, and will
have from now on, a clear justification as to why
that piece of legislation is justified on the grounds
of subsidiarity. Those are the two areas in which
the Commission is working to implement the prin-
ciple,

Sir John Stanley

120. Could you just give us a quick view as to
how you would envisage the European Parliament,
on the ong hand, and national parliaments, on the
other, being brought in on the question of deciding
whether matters should be taken at the
Community level or at the national parliamentary
level?

{ My Earon) If 1 may stari off, Sir John, as far
as the European Parliament is concerned, it is one
of the institutions involved in the legislative pro-
cess and it is elearly bound by, as all the institu-
tions are, Article 3b. Therefore, when il considers
proposals under the consultation procedure or the
co-operalion procedure, it will be as much bound
to examine the gquestion of subsidiarty and lo be
guided by it in deciding whether or not to put for-
ward amendments, for example, as the other insti-
tutions are, so the European Parliament will
certainly have its own input into the process. As
far as national parliaments are concerned. that
obviously varies from country o country, but I am
sure that here, as the Secretary of State announced
on Monday to the scrutiny committee, there will in
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future in the explanatory memoranda which gov-
ernment deparimenis pul forward to the commit-
tee covering legislative proposals for scrutiny, there
will automatically be a statement about the view of
the Government on the question of subsidiarity in
relation to that proposal and we would certainly
expect the Committee to do its customary thor-
ough job on looking into that and making an
input where it felt right.

Chairman

121. That is a bit late in the day, is it not?
Surely the input of the national parliaments, I
imagine we would expect, would be rather earlier
in the proceedings before something had been
cooked up as a directive or regulation requiring
legislative approval. Will it not get a chance to
come in garher than that?

{Mr Jay) Could I answer that, Mr Chairman?
We hope that national parliaments will be involved
as early as possible in the Community legislative
process and there are two ways which have been
proposed by the Commission for doing that which
we think, depending on the views of national par-
liaments themselves and this Parliament here,
might be sensible. The first was that the
Commission has undertaken at Birmingham o
consult more widely, including consulting Member
States, before proposals are pul forward and that
process of consultation would give national parlia-
ments @ chance to putl their views forward on
pieces of legislation before they are formed n the
Commission. Secondly, the President of the
Commission has proposed that the Commission’s
work programme, which is looking ahead to leg-
islative proposals for the year ahead, should be
produced two or three months earlier than it nor-
mally 15 in order to allow national parliaments (o
debate it before il is taken forward in the
Commission itself and both these ways will give
national parliaments, it seems to the Governmenl,
a chance to have an input at an earlier stage than
has been the case up to now,

122. Is it envisaged, and again 1 am asking for
interpretation of the Treaty, that if a national par-
liament heard that some proposal was going for-
ward from the Commission, bul came Lo the view
that this was very much a matier for the nation
state and not for the Community institutions and,
therefore, expressed a strong opposition Lo it going
forward, would that amount to a veto? Would the
national parliamenis be able to slop. or any indi-
vidual national parliament be able to stop, a pro-
posal poing forward for Community processing?

{Mr Jay) 1 would imagine this would happen
during the scrutiny process. When the Government
puts forward an explanatory memorandum which
includes a justification or which includes a para-
graph on why this piece of legislation does or does
not meet the subsidiarity criteria, then that would
be the chance at which the scrutiny committee and
the House would give its own judgment on that
and that would inform the Government’s attitude
in the negotiations in Brussels.

Mr Canavan

123, Could you tell us, Mr Jay, what progress is
being made in this couniry and in other Member
States as to how the membership of the Committee
of the Regions will be selecied? Will there be in
any country any form of election either direct or
indirect and can we have a particular assurance
that as far as this country is concerned, there will
not simply be a repetition of the discredited polit-
cal patronage appointment system which has been
associaled in the past with gquangos and so on?

{Mr Jay) On that last point, Mr Canavan, [ do
not think 1 can go further than the Foreign
Secretary went Lo the scrutiny commiitee the other
day when he said thal there had as yet been no
decisions on how members of the Commitiee,
British members of the Committee of the Regions
would be appointed. I think in fact that so far little
progress has been made in the Communily as a
whole on establishing the Committee of the
Regions. It was agreed al Lisbon that there should
be meetings of personal representatives of heads of
government in order Lo make recommendations on
the structure and the functioning of the Commitlee
of the Regions, bul that has not yet met mainly, 1
think, simply because the delays in the ratification
process has pushed this rather on to the back
burner. but it remains, certainly as the Foreign
Secretary said, the Government’s clear resolve lo
ensure that the appointments, the British appoint-
menis io the Committee of the Regions are made
in lime for the Committee to be up and running
once the Maastricht Treaty is ratified.

124. Has the British Government vet ruled out
the possibility of members of the British
Government  aclually being members of the
Committee of the Regions?

{Mr Jay) 1 think I would have to ask ministers
lo answer the question on how they may intend
members of the Committee of the Regions to be
appointed, Mr Chairman.

125. What exactly will the Commitiee of the
Regions do? Will it be in the main purely advisory
or will it have any role, for example, in vetting
proposals for legislation to see il they comply with
the principle of subsidiarity?

{Mr Jay) It will be essentially consultative and
will need Lo be consulted under the terms of the
Maastricht Treaty on new proposals in a number
of areas which have a particular regional dimen-
sion, for example, education and eculture, public
health, cohesion and trans-European networks,
But the Commitlee may be consulted by the
Council or by the Commission in other areas loo
where that is considered appropriate or, indeed, it
can issue an opinion on its own authority on a
regional issue where it judges regional interests to
be involved. It is essentially consultative.

Chairman

126. Could we look at the European Court of
Auditors, which under Article 188a of the Treaty
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before us is upgraded o become a full Community
institution. How do you see this working? Will this
European Court of Auditors carry oul value for
money inguiries like our own national Audit
Office? Will it examine Community spending and
have hearings on objectives of policy and whether
they have been achieved? How do you see it work-
ing’
{Mr Jay) Under the existing Treaty, Article 206
of the Treaty of Rome, the Court of Auditors is
expecied to examine whether the Community’s rev-
enue and expenditure has been properly carried
out and whether the financial management has
been sound. Il produces an annual report on the
implementation of the Community Budget, for
example, and the annual report also includes
examination of the value for money of Community
expenditure so it does already have a role in value
for money inguiries, but the upgrading of the
Court of Auditors into a full Communily institu-
tion, which 1s one of the things which we were very
keen to gel and did get in the Maastricht Treaty, is
a recognition of the importance which certainly the
British Government attaches to a stronger role for
the Court of Audilors in just these sorts of area,
The Maastricht Treaty makes explicit. for example,
the Commission's responsibility to implement the
Budgel with regard to the principles of sound
financial management and, as [ say, gives an
enhanced status to the Court of Auditors itself.
One extra factor is that the Court will now be
required to provide the Council and the European
Parliament with a statement of assurance on the
reliability of the Community’s accounts and on the
legality and regularity of underlying transactions.
That too will be an advance on existing practice.
More detailed guestions on the Court of Auditors,
Mr Chairman, I think should be addressed to the
Treasury who are mainly responsible for its opera-
tions.

Chairman: Thank you very much anyway for
those useful comments. There are some questions
on citizenship which features very much in the
Treaty.

Mr Lester

127. Could you explain please exactly what is
meant by citizenship of the Union and could you
confirm that it adds on to existing national rights
and takes nothing away?

fMr Eaton) Yes, 1 can, sir. Tt is a condition
precedent to be a citizen of the Union that a per-
son should first be a national of a Member State
and there is a declaration to the Maastricht Treaty
which reaffirms that it is for Member States lo
decide who are their nationals. So every national
of a Member State is entitled to the rights that are
given by the Maastricht Treaty attaching to citi-
zenship of the Union and those rights are set out
in detail in the Treaty in Articles 3a. 8b, 8c and 8d.
They are, first of all, the right of free movement
and residence in the Community, subject to the
conditions already laid down in the Treaty itself,
and in the measures taken under it, such as the
Right of Residence Directives. That would include

such matters as the condition of sufficient
resources in certain cases. Then, secondly, there is
the right to stand as a candidate and voie in
municipal and European, bul nol natonal, elec-
tions in & Member State of which vou are not a
national. In other words, if you go and live in
another Member State you may vole Lhere.
Thirdly, there is consular protection by the author-
ities of another Member State in a third country.
Fourthly, there is the nght to  petition the
European Parliament and to go io the
Ombudsman who 15 a new appointment.

128. Will these provisions affect—and how will
they affect—Cnbraltar, the Channel Islands and
the Isle of Man? Will their citizens also be cilizens
of the Union?

{ Mr Emton) That is a guestion really of whether,
because of the first part of my original answer,
they are nationals of the United Kingdom. For
European Community purposes the Unied
Kingdom has made a declaration, because of the
admitted complication of our nationality laws to
its partner couniries aboul who are our nationals
and who are considered to be our nationals for the
purposes of freedom of movement of workers in
the Treaty, and that does include British dependent
lerritory citizens who derive their states from a
connection with Gibraltar but it does not include
the citizens of the Isle of Man and the Channel
Islands who are Manxmen and Islanders.

Chairman

129. On citizenship of the Union may I ask a
perverse question which has been put Lo me: would
a citizen of the United Kingdom and a British sub-
ject be free not Lo be a citizen of the Union wene
this Treaty to become the full law of the nation?

{ Mr Eaton) They are rights thai are given. You
are perfectly entitled not to take them up.

Chairman: [ have heard such suggestions.

Mr Shore

130. Can either of our witnesses lell us of any
past situation, or any past experience, in which a
citizenship has been created by any body other
than a state? Does not the whole topic of the cre-
ation of a citizenship presuppose the exisience ol a
state and are we not in fact dealing with something
which is hoping to become a state if it 5 not
already a state, the European Economic
Community state?

{Mr Jay) Let me make two comments on that,
if 1 may, Mr Chairman. Firstly, as Mr Eaton said,
whatever the grandeur of the words in the Treaty,
the reality is that it gives certain very limited
rights, some of those which already exist under the
existing Treaty and some which are created under
the Treaty of Maastricht. Secondly, there can be
no addition to the rights accorded to European cit-
izens under the Treaty of Maastricht except, 1
think I am right in saying—Mr Eaton will correct
me if 1 am wrong—by unanimity and the consent
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of all Member States. There is, in other words, a
gap between the reality and the appearance.

Mr Gapes

131. Can vou tell me if this European citizen-
ship will in any way afTect the rights of the citizens
of the 48 countries of the Commonwealth in this
country 10 vote in British elections or the rights of
the Irish Republic citizens to vole in general elec-
tions in this couniry, whereas other EC nationals
are only able to vote in local elections? Will it in
any way present difficulties for the right 1o travel
and the right 10 work for Commonwealth citizens
resident in this country who have the right at the
moment but find it quite difficult sometimes going
to and out of this country because they de not
have British citizenship?

(Mr Eaton} As far as your guestion about the
sulfrage is concerned, no, it will not aflect that at
all. We will continue to maniain our legislation on
that and Commonwealth citizens who already have
that right will retain it and, similarly, with the Insh
Republic citizens. 1 think vour other question was
really about the freedoms of movement within the
Community which belong to UK nationals for EC
purposes  who do nol  necessarily  include
Commonwealth  citizens. MNow, if those
Commonwealth citizens are British citizens, yes,
they will be included, but otherwise the question of
whether they can move or not will depend upon
the legislation of the state to which they want to
move. This whole question of lawful third country
residents and whether they should be given some
enhanced status is something that is under consid-
eration in the fora which already weork on immi-
gration and co-operation between Member States,
the forerunner, that is, of the justice and home
affairs pillar of Maastricht, and that is under con-
sideration. a relaxation of this, and some common
rules which will make it easier, bui I do not know
that anything has vel emerged [rom that.

132. Is there any proposal Lo bring forward
some views for a collective Community decision at
Edinburgh or in the near future?

{Mr Eaton) 1 am not aware of one and in any
case il we are lalking about an immigration issue,
that will not be a Community decision; that will be
a decision of the twelve.

Sir John Stanley

133, On the discussions about the future financ-
ing of the Community, is it the intention to try 1o
conclude those discussions at the Edinburgh
Summit?

(Mr Jay) Yes, that is the aim which the
Government has stated, the aim to reach an agree-
ment, a political agreement, on ghe future finane-
ing negoliations at Edinburgh,

134. Could you also tell us whether it is the
position of any of the Member States in the
Community that they will not ratify the Maastricht
Treaty unless there is agreement on the Delors 11
financing package?

{Mr Jay) Not as far as [ am aware, Sir John,
nof as far as 1 am aware.

Chairman

135, Just a final question. Mr Eaton mentioned
earlier the GATT. Can you just 1ell us as a matter
of fact, 15 4 member country of GATT amongst
the 100 members, namely in this case France, in a
legal position Lo velo a deal? Can you help us with
that?

{ Mr Jay) | think one needs to go back a litile
bil and 1o consider whal the circumstances would
b 1o bring a GATT agreement 1o a conclusion. At
the moment whal is going on are negoliations
between the Commission on behalf of the
European Communily and the United States on
the question of agriculture. If and when a satisfac-
tory agreement is reached on that issue, the agn-
cultural issue will then be folded into the
negotiations taking place in Geneva, 0 thal an
overall agreement will be put together covering all
Member States of the GATT and it will be the
overall agreement, therefore, that will need to be
put to the Member States of GATT for agreemeni
al some later stage, bul exactly when that would
be is hard to say.

136. And under the GATT rules or under the
GATT treaty, whatever it was, one Member State
could then pul a stop to il, could bring a hall to il
by veloing it at that point, could it not?

(Mr Jay) 1 am not certain what the position
would be as far as the GATT is concerned. As far
as the European Community is concerned, there
would need to be a discussion in the Council at
some stage on the package so the Council could
give its agreement Lo it, but exactly what the cir-
cumstances of that would be, the nature of the
decision 1 think would depend again on the form
of the agreement that was reached.

137. But it would have lo be a unanimous deci-
sion of the Community in the Council?

{( Mr Jay) It would depend on the legal base and
that in turn would depend' on the nature of the
agreement, as I understand it.

Chairman: Mr Jay. Mr Eaton, you have
answered some very difficult guestions in difficull
areas not only with great skill, but also you have
been informative. Indeed some may say skill and
being informalive are contradictions, bul in this
case you have defied the contradictions and dene
both. se we thank’ you very much indeed on behalf
of the Committee for coming and sharing with us
this morning some of your thoughts on these com-
plex issues. We are most grateful.
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Chairman

138. Could 1 welcome the witnesses this morn-
ing, from my lefl. Mr Vibert who 1 think has been
with us before and we are very delighted 1o see
again, Mr Vajda whom we welcome, Mr Lever
who has also been with us before, and Professor
Usher. I think 1 am right in saying that you all
were in the earlier session we have just completed
s0 you will have a Mavour of whal our inlerests are
and indeed I would like to, I think the Commiitee
would like to, pursuc some of the issues already
raiséd this morning. Could I also thank vou not
only for coming this morning, but for your excel-
lent and very informative memoranda and some of
our questions will spring from those, but [ think
our immediate questioning will spring from what
we have just heard which indeed raises subjects
covered in your memoranda anyway. Could 1 also
suggest that if any of you wish to come in on top
of any question or around any question, please do
not hesitate to do so. We like to keep this with the
maximum opportunity for witnesses Lo contribute
as they wish. Could I begin with the obvious ques-
tion which protrudes from the last session which is
interesting the Committee and that concerns the
status of any agreement or declaration or protocol
that might emerge from the Danish proposals, how
they will be made binding, such arrangements, and
whether they would or would not reguire in lact
amendments to the existing Treaty? That really is a
puzzle for us. I do not know, bul perhaps, Mr
Lever, 1 could start with you or anybody who
would like 1o volunteer.

{ Professor Usher) 1f 1 could jump in first, sir, in
that case, guite simply, as I understand i, if it is
desired 1o make any arrangement with Denmark
legally binding, there is no alternative bui (o use
some Lrealy or quasi-treaty form, whatever name
you wse. There is absolutely no other way of mak-
ing the thing legally binding unless one were sim-
ply to do it as a matter of secondary legislation
and I do not think the Danes would regard that as
in the slightest bit acceptable. You then have the
second question where if you have gol to do some-
thing which is either a treaty or under another
name of the same effect as a wreaty, then do you
either formally amend what is already there or do
you add something to it? My impression is polili-
cally it seems to be generally thought that you can-
not touch what is actually there, so you have got
to add something to it, although of course the legal
effiect of adding something to it might be exactly
the same as actually amending it. Having sad that,
I do wonder how far some member States will be
willing to take on anything that amounted (o a
substantial change in what is there unless they
really amounted—how can I put it?—almost o
procedural things. For example, Denmark already

in reality has opted out of economic and monetary
union but nonetheless is theoretically bound by an
overall obligation to proceed that way, whereas we
have express exclusions from that as well, T cannot
see that in the real world it makes terribly much
difference if the Danes are given a few more words
in that area because, if they already have a condi-
lion precedenlt about having national approval
first, I do not think it makes terribly much differ-
ence if vou formally exclude them from the basic
obligation as well. But you still have the new
Treaty and to produce any domestic legal effect it
has to be ratified in the normal way by all the
Member States,

139. I think that is very interesting. Can I switch
to Mr Vibert because you are one of the anthors of
a fascinating series of protocols which the British
might wish to have and presumably there would be
other countries which would have a few things to
throw into the pot. Can you se¢ your prolocols,
which 1 think come [rom the European Policy
Forum, which you and others have drafied being
wrapped round or added to the existing Trealy
without changing the nature of that Treaty and
therefore demanding amendmenis to i?

{Mr Fibert) 1 think the question one is wrestling
with is, how does one give practical effect in refa-
tion to our proposals on the subsidiarity provision
in the Treaty? Clearly one way of giving effect 1o
them is just a declaration and Lthen the question is,
well, what status would a declaration have? I think
the general legal opinion would be that the decla-
ration has less legal standing than a protocol and,
therefore, we have opled for the protocol. The
question is, at what point does il bécome polili-
cally impossible to add? That is a political judg-
ment. There are going Lo be some resistances to the
Danish opt-outs. I think predictably one aspect
which will concern the Commission, and some
Member Siates is whether precedents might be set
by Denmark which would be seized upon by new
applicants, for example, such as Norway whose
application is expected shortly and Sweden. So one
is enlering into a very difficuli area of what s
politically possible. But 1 would say al this point
nothing is impossible politically and we should go
for what we want.

{ Mr Lever) | think there are two guile separaie
problems. One is to arrive at a solution that is
politically acceptable to all twelve Member States.
The other is the legal complications that will be
caused by the national constitutional requirements.
Now, a declaration would not cause any difficully
because, as was explained to you earlier this morn-
ing, a declaration is not legally binding, it is merely
a declaration by the Member States either of an
aspiration or of the way that they see things—
something of that sort. It is not law at all. A pro-
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tocol is hard law and the fact that it is tucked
away in protocol and not in the body of the Treaty
does not really affect its legal force. There are
clearly problems in a number of Member States
once you start to alter the law and constitutional
issues are raised. For instance, if they were all sol-
uble in this country, they would not necessarily be
soluble elsewhere. | am not sure that we can help
you further than that. It is clearly greatly pre-occu-
pying the minds of both the diplomats and the
constitutional lawyers (o try and find a way round
this problem. In the last resort it may be that the
Danes may be advised that they would be betler
off in the Free Trade Area than in the Community,
that they might get the advantages they wanted
without the disadvaniages that they do nol wani,
and that might be the ultimate solution, but that
would clearly be very regretlable unless that was
the way the Danes wanted to go.

Sir John Stanley

140. Can [ come back to the legal implicalions
of the Danish position? [ know this is a question
that lawyers always are very reluctant to answer
butl can [ try yvou? Would you agree that there is
no reasonable room for legal doubt that, if the
Danes fail to ratify the Maastricht Treaty, that
Treaty can have no legal effect?

(Mr Lever) 1 have been asked that question
before and I have not been able 1o see the basis for
legal doubl—but lawwvers are capable of arguing
almost anything. [ cannot myself see how, if one of
the Member States says “We are not willing to
amend the agreements we have all entered into ear-
lier and which are binding on all of us”, as a mai-
ter of law the others can say “That’s too bad, yvou
are outvoted.” That is why [ ventured to suggest il
would be a poliiical question and that it would be
suggested to the Danes that it was not really very
sensible, if the other eleven did want 1o go forward
and they did not, that they should stand in the
way. and that there might be an acceptable politi-
cal solution that involved their moving back into
the Free Trade Area.

{ Professor Usher) Could T suggest that, whilst 1
agree entirely with what Jeremy Lever said, one
can at least as a legal theorist at any rate make a
distinetion between the bits of the Maastrichi
Treaty that amend the existing Communily
Treaties and the bits that add something totally
new. The bits that amend the existing Community
Treaties should not be Torgotien—economic and
monetary union, despite the use of the word
“union™ is actually printed oul as parl of the
European Community treaty. As far as amend-
ments 1o the Community Treaty are concemed, it
clearly cannot be amended excepl by the conseni
of those currently parties to it. On the other hand,
in 50 far as vou add on new co-operation, shall we
say, in areas of justice and home affairs, [ can see
no reason why a smaller number of staies could
not do that between themselves if they felt like it
Indeed, dare I suggest we already have a precedent
with the Schengen agreements which were origi-
nally between France, Germany and the three

Benglux countries, though I believe Ialy, Spain
and Portugal have acceded as well. The Schengen
Convention, in fact, deals precisely with many of
the matters listed as being matters of inler-govern-
mental co-operation in the justice and home affairs
section and, indeed, deals with something which
will be Community law under Maastricht, that is,
the question of a common visa policy under Article
(L LR

{Mr Vajde) If 1 could come in in relation to
what Professor Usher said about the amendment
of the Treaty of Rome, it is set oul in Article 236
aof the Treaty of Rome as it currently stands that
“The amendments shall enter into force afler being
ratified by all the Member States in accordance
with their respective constitutional requirements.”

{ Mr Vibert) On that point, 1 think it does make
a difference as to what part of Maastricht one is
talking about, as another wilness said, For exam-
ple, the co-decision procedures—1I find difficulty in
seeing those coming into effect unless there is rati-
fication by all. On the other hand. inter-govern-
mental co-operation could go ahead. It seems to
me there is another distinction which 1 think the
British Government has made between failure to
ratify and notfication that ratification will not
take place. There 15 a distinction there which
think may be important,

fMr Lever) 1 think it is terribly difficull to
extract what is amendment and what 15 new and Lo
have the institutions of, can one sy, the enlarged
Communily administering one set of rules for one
set of Member States and another set of rules for
another sel of Member States. [ accept that there is
a theoretical distinction but 1 see the greatest diffi-
culty in using that as a way out of this particular
problem.

{ Prafessor Usher) 1 agree that it is a great diffi-
culty that you use the institutions o apply oneé set
of rules for one group and another set for another
group. [ suggest, however, thal is y the
result that Maastricht itself will lead to if it goes
through in areas of social policy and economic and
monetary union.

141. Could 1 just ask one more question on the
legal aspect of the Danish posilion? Assuming for
the moment that the Danish package goes ahead
and, as we have heard from the Foreign Office
officials this moming, il is a non-negotiable ele-
ment of the Danish position that that is made
legally binding. the Danish package, on all twelve
Member States, and you have seen, as we have
seen, what are widely reported details of the
Danish package and we can, [ think, reasonably
assume that most, if not all, of those will be finally
included, would you agree that if that is the case i
could not be made legally binding in the UK
unless there is an amendment either to the existing
Maastricht Bill or conceivably the introduction of
a further Bill to incorporate in legal terms the
Danish package into UK law?

{Mr Lever) I think that Sir John is right, but [
would be very reluctant to give vou a firm opinion
without going away and thinking carefully and
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then if vou wanted one, we would certainly be able
to give you an opinion in writing about that. |
think what you have said is right, but il is an
important question and [ would not want mysell
to say definitely ves without going away and think-
ing about iL.

Chairman

142. OF course yes. but I think Mr Eaton this
moming was finding out that some treaties, many
treaties do not require parliamentary legislation to
validate them. It so happens that Maastricht does
because it says in the Treaty itsellf that it must
have, so presumably it is just possible, in trying (o
elucidate Sir John's question, for a chunk of
agreed malerial Lo come along in the Community
Lo be called a trealy addendum or a new treaty and
for someone to rule, the Community to rule, that
this particular treaty does nol require ratification
by the parliaments of the Member Siates. Is that
possible?

{Mr Lever) 1 suppose that all that has got to be
ralified by Parliament is that which will effect the
incorporation of Community law into our national
law and if the Danish changes do not affect what
15 to be incorporated into our national law, then i
will not require a parliamentary vole.

(Professor Usher) There is a precedent for that
of course in the Single European Act where we did
not give domestic effect Lo the title which deals
with political co-operation.

Mr Gapes

143. If, as Mr Lever has suggested, the Danes
are told, “Too bad, you have Lo go off 1o a free
trade area”, what would that mean for the coun-
tries that have already ratified the Maastocht
Treaty? Would il mean that the Maastricht Treaty
could then come into effect on the basis that
Denmark is no longer a member of the
Community or would it mean that they would
have to go back and have another referendum in
France and another referendum in Ireland regard-
less of whether there was a Danish protocol that
caused that or a Danish withdrawal that caused
that?

{Mr Lever) 1 did not want anybody to under-
stand that 1 was suggesting that the eleven would
eject Denmark. There is no power 1o gect a
Member State. My suggestion was that that might
be seen by all as a solution. As to the fact, if it
were a fact, that Denmark chose to leave the
Community and go back into the free trade area,
that would have to be agreed between all Member
States, because no Member State can be thrown
out and no Member State, as a matter of interna-
tional law, can just leave, as a matter of interna-
tional law. Whether then that would require, under
the constitutions of the other Member States, a
new ratification, 1 cannot say. [ do not think il
would require fresh parliamentary approval
because it would not affect the domestic law. It is
simply that a group of people who would other-

wise have been govermed by Community law
would no longer be.

{ Professor Usher) There is a precedent, can |
just say, where Greenland of course has already
been negotiated out by Denmark. My recollection
is that we did not alter our domestic law at that
time.

{ My Lever) 1 think that is right.

{ Professor Usher) 1 could be wrong about that.

144. Could [ press vou on this because [ am
more concerned about what it means for the status
of the Maastricht Treaty. Given thal the
Maastricht Treaty was supposed to be signed by
twelve countries, iIf one of those countries ecither
because of choice or because of an inability to get
agreement is unable to do so, then does that mean,
even if the Danes have withdrawn from the
Community, that there would then need to be
another negotiation process or another 1GC in
order to re-ratify or change the Maastricht Treaty?
Will it then require the domestic decision-making
in Ireland and France, and potentially somewhere
else, on the same basis?

{ Professor Usher) Could 1 try to leap in and 1
will try and suggest one? Basically we suggested
you need all twelve to agree to something and then
the domestic ratification insofar as you are actually
amending the existing Community Treaties. Now,
if it were negotiated that Denmark should leave
the existing Community Treaties. then Denmark
would no longer be a parly Lo it and. therefore, the
consent of the eleven to change it would, [ would
have thought, suflice.

{Mr Viberi) 1 think there 1s actually a further
complication where we have lo look at things like
qualified majority voting and so in fact one would
have to reopen the Treaty,

{ Mr Lever) | agree with that,

Mr Wareing: [ jusi wonder whether there are nol
in facl elements within the Treaty that are nol
really necessary (o the Treaty. Are there not in fact
some issues, for example, the development of eco-
nomic and monetary union, which do not require
the Maastrichi Treaty al all? If the Maastricht
Treaty did not exist, the Member States could still
in fact make progress towards economic and mon-
etary union and this may be conceivable for some
of the states within the European Community if
there is a split, for example, on the question of the
single currency.

Chairman

145, Is that right because the European mone-
tary system was not in the Treaty?

{ Professor Usher) Yes, sir, that is right and
indeed, if I might say so of course. sir, the first
stage of economic and monetary union has already
begun without the Treaty, 1 think, in 1990, as |
recollect, from the early legislation which claimed
to be giving effect to it. You are guite right to say
that the European monetary system noi only did
not have the Treaty, but it is not even formal
Community law. It is a resolution of the European
Council which falls into a mther grey area.
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However, as vou probably know, the European
Court, in its famous opinion about the compatibil-
ity of the orginal version of the European
Economic Area Agreemenls with the EC Treaty
delivered last December, roughly at the same time
as Maastricht was being finalised. the European
Court did declare that the Community already had
the objective of economic and monetary union. My
own guess, as I think [ put in my wrilten evidence,
is that looking ai it simply as a legal theonst, and
there are obviously horrendous political problems,
but looking al it purely as a legal theonst. really
the only thing you could not do in economic and
monetary union under the existing Treaty structure
is to create a new body, like the European Central
Bank. which had legslative power. There is no
way, as I understand it, you could actually dele-
gate discretionary legislative power 1o an mstitu-
tion which is mot recognised by the Trealy nself.
Leaving that on one side, the rest of it. there is
nothing to stop you redefining what the ecu is as
far as I can see.

{Mr Vajda) Just following on there, of course
there were two monetary unions within the Treaty,
and there stull is one, between Belgium and
Luxembourg and of course there was one between
this country and the Republic of Ireland. Meither
of those is, so far as 1 am aware, affected by any
provision in the Treaty of Rome, either the ere-
ation of such a union or the dissolution of such a
UrOm.

Chairman

146. Could we swilch a little from Denmark,
which is obviously the hot issue, to subsidiarity
where all the papers laid before us, certainly Mr
Lever's, Mr Vibert’s, Mr Vajda's and Professor
Usher's, have all got some very inieresiing obser-
vations to make. Perhaps we could just start by
asking whether you heard Mr Eaton's description
of the provisions of Article 3b and how that struck
you. Mr Lever?

{Mr Lever) Yes, 1 did not disagree with what he
said and 1 do not think that he sugpested Lo you
that the legal safeguards viewed purely as such
were powerful. In fact I think he accepled that in
the round Sir John's formulation of the problem
was very fair, In order to be sure we are not being
Just insular British lawyers, Christopher Vajda and
I did a little more research and we looked at the
German Basic Law, the German constitution,
which has a subsidiarily clause in it, and like the
Maastricht Treaty it applies in the area of shared
competence or legslative powers shared beiween
the Federal Republic and the Linder. The Article
is Article 72. The second part of that Article pro-
vides that the Federal Republic can legislate “so
far as there is a need for federal regulation
because”—and then it sets out three possibilities.
One. a matter cannot be regulated effectively by
the legislation of a single Lindér. Two, the regula-
tion of a matter by the law of one Linder could
harm the interests of other Linder or the entire
Federal Republic. Three, it is required for the
preservation of legal and economic unity, in partic-

ular if it is required for preserving uniformly mini-
mum standards beyond the territory of one
Lander. We then checked with the standard
German 1extbook on constitutional law and there
is an early case decided by the Constitutional
Court that says, “Yes, this is a legal principle, it is
capable of being given legal effect to, but in prac-
tice this has proved difficull and the Federal
Constitutional Court will allow legal review only in
so far as the federal body has disregarded the lim-
its of its discretion or has misused it, The judgment
whether there is a need for federal legislative action
is 8 question for the Federal Republic.” That was
an early case. It seems 1o have been the only case,
because people then fell there was not much use in
taking the matter up. So then we went and looked
at what the French were saying aboul this to see
whether they took a different view and the best
statement of the French view of the position we
have yet found is that =... the success of legal
proceedings based on the principle of subsidiarity
remains very hypothetical, the applicant needing to
prove manifesl error or misuse of powers agansi
the background that the Community enjoys a wide
margin of appreciation in the circumstances.” The
point that the French jurists made, which we did
nol make to yvou and which perhaps should be
made, is that there is not provided by Maastricht
any more than by the German constitution the
possibility for somebody who thinks that the prin-
ciple has been infringed, or i5 going lo be
infringed. 1o take the measure (o the European
Court of Justice before 1t becomes effective, as one
can do with an international agreement entered
into by the Communily where anybody who says
“1 am not happy about the legality of that™ can go
1o the Courl in advance for an advisory opinion.
That is mot going to be possible if one thinks that
the principle of subsidiarity has been infringed and
that seems to Chrisiopher Vajda and me to be
another reason why it would be wrong to regard
these as being very effective legal guarantees that
the principle will operale in praclice as a very
important constitutional principle.

{ Professor Usher) 1 am intrnigued to hear Jeremy
Lever's stalement of the German law because you
may be interested to know it is virtually word for
word the same as what the European Court said in
those cases where it Tound itsell looking at what it
called the evaluation of a complex economic situa-
tion. In other words, in seeing whether there is
contravention of fundamental principles of
Community law the Couri must confing itsell io
examining whether the exercise of discretion con-
tains a manifest error or constitules a misuse of
powers or whether the institution did not clearly
excesd the bounds of its discretion. Having said
that, my view essentially is that the Court would
be highly reluctant to go in on substance. What 1
think can be legally controlled is procedure. There
at least a court can check whether on the face of it
an inquiry has been made inlo whether the pringi-
ple of subsidiarity is complied with. Increasingly,
of course. that is already happening. 1 think | men-
tioned to you in my written evidence a recent
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Directive on Tourism made wnder a very peneral
provision, Article 235, where they carefully state in
recitals “bearing in mind the need to comply with
the principles of subsidiarity.” So they have
already started printing it and what I think a court
can check 15, on the face of it, or indeed even on
the record, looking al the Council minutes, Lo see
what Ministers really thought they were doing on
the face of it or on the record. You can, 1 think,
expect that there should at least have been a con-
scious consideration in good faith of the appropri-
ate level of action. if 1 might bid for Mr Delors’s
prize. I do not think you can go any further than
that if the court would come in on substance.

Mr Lester

147. Have wyou had any thoughts on how
enlargement would affect the principle of sub-
sidiarity if one takes in the current applicanis to
the Community? You have a lot more countries to
deal with.

{ Professor Usher) Could 1 leap in again just for
a moment. One of the fundamental problems of
subsidiarity is its conflict with what we ware told
at the time of the Single European Act was the
fundamental aim of ensuring a level playing field,
that is, removing disparities in national legislation.
Of course, il is one of the orginal Community
objectives and remains a Community objective to
remove distortions of compelition and dilferences
in national legislation that may affect, for example,
the cost of production, which have been held con-
sistently at least for the last twenty vears Lo justify
Communily action because they distort condilions
of competition. That is why the Community got
into the environment, inlo consumer proleciion,
and even into equal treatment of men and women.
In wvery recent legislation aboul contracts of
employment they simply baldly say, “Differences
in national legislation distort conditions of compe-
tition, therefore we can act.” If a sufficient major-
ity of participants in the Council meeting at the
time being in good faith take that view, I do not
really think the courl can interfere.

{Mr Lever) 1 think that Mr Lester has a poinl,
if I may respectfully say so. Presumably the larger
the Community becomes, the more likely it is that
the proposed action will not have a pan-
Community, a FEuropean, dimension in the
enlarged sense and it is more likely that a more
limited group of Member States will be able to
take the action or do so with greater effectiveness.
Therefore the principle of subsidiarity, at least as a
constitutional and political principle, should
become even more important, the larger the
Communily becomes.

{Mr Vibert) 1 think in the context of enlarge-
ment | assume one of the concerns of new appli-
canis, mainly among the smaller states of Europe,
is that they will not get trampled on by the larger
ones. I am not sure that subsidiarily is going to be
a great defence in that context. What is going to be
much more important is how the decision rules
work, what are the necessary majorities, and so on.
So I do not see their main concern being subsidiar-

ity. I wonder whether it is permissible (o come
back to the Foreign Office evidence. There was
one very important point which struck me in the
Foreign Office evidence: that is the guestion of
these shared competencies or what is an exclusive
Community competence. The Foreign Office listed
a number of things [ would agree with as falling
within the category of exclusive Community com-
petence, such as common commercial policy,
which was one cited. But 1 would say that, of
course, one of the problems wilh the clause is that
there is not an agreement on what is shared and
what is exclusive Community competence. | think
if one asked the Commission their view, they
wollld include the single monetary and exchange
rate policies of the future, for example, and I think
what is of very greal imporiance at the moment,
gince stage three is still some way off, is whatever
is necessary or essential to the establishment of the
internal market. That, of course, is a very huge
potential swathe of powers, S0 it 15 a gquestion of
whal i5 shared and what is exclusive Communily
compelence. It is potentially a very difficult issue
on which one sees very, very different views. It
makes one also rather sceplical—other doubts 1
share—about the legal force of this clause. I would
say further that the Commission™s view is thal this
distinction between shared and exclusive powers, in
their view justifies a hierarchical view of
Community powers and law and institutions. Thal
is a view which I am personally very much
opposed 1o because thal is nol subsidiarity, in my
mind: thal is subordination.

Chairman

148. If the lawwers cannot assurc us thal the
legal system can ever setile these matters, how will
the politicians ever settle these questions which vou
have described in a dispute as to what is shared
competence, what is exclusive competence and
even i there is a hierarchy who does what and al
which level of the hierarchy? Are we looking for-
ward to an endless debate rather than a
Community over the next 100 years or is it possi-
ble to think of a constitutional structure that could
setile these matters?

(Mr Viberi) T think one is looking towards a
very long debate, but T think that what constitu-
tions can do is Lo set oul processes and institu-
tional powers and 1 see these being key lo the
intent of subsidiarity rather than the justiciability
of the intenl,

( Professor Usher) Could 1 say that there is a
problem of course in trying to think of a fixed list
of what is Community competence and what is
national competence. In the early days of the
Community certainly there was a very strong
strand of academic and indeed judicial opinion
that the Community could only do precisely what
you found written in the Treaties, bul in fact the
judicial attitude, and the legal commentators obvi-
ously followed, is that actually the relationship
between Community competence and national
competence is one which changes as the
Community develops, so by definition vou are not
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really going to have an easy division. It 15 one
which the Court itsell thinks changes as
Community law develops.

{Mr Lever) It is a frame of mind, subsidiarity,
and with the resurgence of nationalism [or a num-
ber of reasons it is possible that the institutions
will have learnt a lesson and that the national
politicians will be more sensitive and that the prin-
ciples of subsidiarity will become a habitual way of
thinking for them. It is also possible that the [right
that people have had will be short-lived. It is
imporiant to remember that the pnnciple of neces-
sity and proportionality which is embodied in the
third paragraph of Article 3b applies even where
the Communitly has éxclusive competence so that is
a limitation on the exercise even of exclusive com-
petence, and as indeed the first paragraph equally
applies in all cases.

Sir John Stanley

149, Continuing on subsidiarity, could [ jusi
come back to what the Prime Minister said in the
House on Sepltember 24 when he said this: “So we
nesd a definition, a seltled order of what is for
national action and what is for Community action.
We need clear criteria by which Community pro-
posals will be judged. When we are satisfied that
such a system has been put in place and when we
are clear that the Danes have a basis on which
they can put the Treaty back to their eleciorate, we
shall bring the Maastricht Bill back to the House
of Commons”™. What [ would like to ask vou is
that in this clearly legally very challenging task of
establishing this definition of whalt is for national
action and what is for Community action, do you
think that it is possible (o simply stick 1o defining
certain principles as to whether something should
be dealt with nationally or whether something
should be dealt with by the Community with all
the risks which 1 think even the Foreign Office
officials have acknowledged that it is likely on
almost any single issue, however minor, however
locally based, it will always be possible 1o ereci
some Community case as to why in fact there is a
Community policy issue which is here and, there-
fore, il should be dealt with by the Community?
Would you feel, therefore, il subsidiarity is going
to have any real legal effect, rather than just sim-
ply dealing in principles, you have actually got in
practice 10 deal with it by subjects and, for exam-
ple, saying that roads are not going to be dealt
with nationally and that agricullure will continue
te be deall with on a Community basis and clearly
there will be some sort of rough edges there
between those two atlempis to calegorise by sub-
Jects, but is this perhaps the only possible way it is
going 1o be able to give legal force to this principle
of subsidiarity?

(Mr Lever) 1 very much agree with vou that
when one is thinking about the application of the
principle, it is very difficult toAlo so in generalities
and one needs to settle down and look at the detail
in depth and when you get to roads it may well be
that not all roads are equal. Some roads are, as in
the United States, federal highways and others are

state highways. [ think it is possible o enunciate
principles, but | do not think they are principles
such that if you fed them into a compuler and you
then put into the computer a piece of legislation
and asked, “Does it comply with the principle of
subsidiarity?”, the computer, however skilful it
might be, would be able to say, “Applying the
principle, yes”. or “Applying the principle. no®.
That is why 1 venture lo suggest il is a frame of
mind and having got beyond being a frame of
mind. it becomes very largely a malter of detail
and we gave you an example in the area of compe-
tition law ol where we thought thal the idea of
subsidiarity could be made real without destroying
the unity of the Communily and thal is just an
arca which we happen to know about, but there
must be other areas where similar detailed analysis
could be done in order Lo realise the principle.

{Mr Vajda} 1 think also it depends very much
on the political agenda because il one looks at the
original Treaty of Rome in 1958 there is no men-
tion of environmental policy at all in the Treaty
because nobody was interested in the environment
or al least not as interested as they are today, One
sees o progression by the time of the Single
European Act where there is an interest and there
is pressure on the Community to do something in
the environment and it then becomes Community
competence, although it is shared with the Member
States. Again in social policy we see there is again
pressure at  the Community level for the
Community to do something. There is always a
sort of ebb and Mow where a particular policy
comes to the fore and then there is pressure by
some people that action should be taken at
Community level, so I think that it will be very dif-
ficull to say that roads, for example, should always
be for Member States because things change and
new policies come (o light and we say, “We did not
think of this five years ago. but really today the
only way to solve it is to do it at Community
level”.

Mr Wareing

150. This idea of a settled order that the Prime
Minister came up with 1 feel is very vague and that
in fact what is more likely to happen is that the
European Community will progress, the European
Union will progress by judicial review and that in
fact cases will come before a court or a body, and
that is a point I am going Lo come o, to determine
how a conflict between a Member State and the
Union shall be resolved and 1 wonder whether you
would hke to pass an opinion on whether the
Court of Justice in Luxembourg, which afier all is
itsell’ & Community instilution, ¢an in any circum-
stance be envisaged as likely to say, “Well, this is a
matter of subsidiarity and is within the competence
of a Member State rather than the Community™,
or do we need to set up some other institution or
institutions? Might the Committee of the Regions,
for example. be an embryonic form that has to be
consulted in future to determine what is the fune-
tion of the Community and what is the function of
the Member States?

. PN S
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{ Professor Usher) 1 will have a go on that and
perhaps start off by making a political comment
about lists and then give one illustration of what
has actually happened in one area and then come
to what iz the appropriate level to try and control
it. First of all on lists, dare 1, as a mere lawyer,
make the political comment that if you are going
to have settled lists of who does what, yvou are
really talking of federalism, I would have thought,
some kind of formal federal structure. Having said
that, let us take one area where even the
Commission seems to be Lalking aboult giving pow-
ers back to the Member States and so on which is
the environment. Now, the Community actually
got into that long before the Single European Acl
because the presidents and prime ministers meeting
in the European Council, [ believe, in 1972, with
our Prime Minister present even though we were
not actually then a member, unanimously decided
(a) they had got to do something about the envi-
ronment and (b) that if it was going to be done, it
should be done on a Europe-wide basis and not
just by states alone and the Commission was
instructed to come up with a programme, some of
which has been implemented, but always. until the
Single Act, unanimously. In other words, every-
body agreed to do it. So it is all very well to com-
plain that you are being done for Blackpool beach
but nonetheless the legislation under which the
action was brought has been agreed lo unani-
mously by the then Member States. Furthermore,
having got political unanimity, even though it did
not change the Treaty, in 1985-86 you find judg-
ments of the Court just before the Single Act came
into force holding that protection of the environ-
ment was a  fundamental objective of the
Community; in other words, if in effect over a con-
sistent period of years all the Member States have
formally decided that was what they were going to
do and have done it, the Court drew the conclu-
gion that it had then become a Communily objec-
tive despite the fact that the Single Act
amendments had not yet come into force. On the
guestion of the appropriate body, it really depends
where you think control is appropriate. My own
view is that the only real way you can exercise con-
trol is al the level of making the legislation rather
than afterwards, and that at a minimum level you
can, I think, at any rate require conscious consid-
eration, but whether, as other people suggest, for
example, we should have bodies like the French
Constitutional Council which can look at legisla-
ton before it goes through—that might be one
way, What I certainly cannol see is anybody outl-
side the Community structure being used, that
would be regarded by the European Court as a
contravention of the fundamental principles of
Community law.

{Mr Vajda) If 1 could follow up from that, |
agree one has to look at it at two levels, One has
to look at the political level and then only look at
it at the legal level, if you like, as a long stop. One
has, as I say, a long stop because there have been a
series of cases in the Court of Justice where the
United Kingdom has challenged certain action by

the Commission on the basis of being based on the
wrong Trealy Anrticle. The purpose of that chal-
lenge was 1o say that these were things that had o
be done unanimously rather than by majority vot-
ing. Without going into too much detail, in essence
the United Kingdom has lost most of those cases
and the Court has said, “Mo, the Community
chose the right legal basis”™. That is why | think it
i5 an illustration of how one must regard, if vou
like, the legal side of it very much as a long stop; it
is not necessarily going to be foolproof.

{ Mr Vibert) 1 think in relation to how the Court
of Justice might behave one does have to look at
how the United States Supreme Court has
behaved. There have been periods of judicial
activism and periods of judicial restraint. [ think
one might expect rather similar behaviour from the
European Court of Justice. 1 think that we fear
peniods of non-restraint by the Court, periods of
legal activism, which is of concern to people inter-
ested in constitutions and also the fact that, if you
loock at Community bodies—the European
Parliament, the Court of Justice and the
Commission—all acting together, they all have an
mterest in extending the terntory of Community
law and Community competence. So the question
is, how does one set up countervailing influences to
that? The Council of Ministers is one countervail-
ing influence. My suggestion in the protocol has
been that national parhaments need to be more
actively involved, even, T would say, in an area of
exclusive Community compelence,

{Mr Lever) But some people might put it differ-
ently in answer to Mr Wareing’s question, which
was “Can you envisage any circumsiances in which
the Couri would interfere and give decisions that
measures were invalid because they infringed the
principles of subsidiarity?. The only circumstances
in which [ can envisage that becoming a significant
force would be if the Court had become politicised
and we had got a state rights court. In the absence
of that, then 1 agree with Mr Vibert; bul in a sense
that would be even more a politicised court than
the Court which we have at the moment which
tends to support Community enlargement, nol in a
geographical sense but in a functional sense.

Chairman: 1 would like to pursue the national
parliaments issue with Mr Vibert in a moment. Mr
Lester?

Mr Lester: In terms of the political judgment on
subsidiarity, would you not agree that in terms of
some of the Community action it has been because
of the political desire of individual countries who
feel they might have difficulty nationally carrying
outl policies, particularly on the environment, cer-
tainly on immigration and asylum, to give the
Community competence in order for them to be
able to say “The Community are demanding it” in
order for them to do it. So there is a reverse politi-
cal judgment which is often made.

Chairman

151. Can [ pursue with Mr Vibert his point
about the role of national parliaments? Could you
expand on that?
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{Mr Viberr) | think there are two thoughis
behind the suggestion that national parliaments
should have a larger role in this. First of all, it is a
question of institutional motivation, One has to
look for institutions with a countervailing interest,
not in expansion of Communily activism and law,
which also have an interest in keeping decisions
close to the people, and national parliaments are
an obvious body—the most obvious body. 1 do not
think, for example, a regional assembly will be nec-
essarily the right alternative, both because not
every country has a regional articulation and
because one knows that some regions will be going
really as pressure groups for more money from
Brussels. There will be a strong aspect of that in
such a body. So 1 think national parliaments are
the logical ones and ones with historical legitimacy
and, therefore, one should look to some kind of
role for them., One then gels the quesiion, at what
point should they intervene and then [ think the
important thing is that they should intervene early
in the process, so that they are not faced with
finely honed draft directives. That is why T suggesi
that the subsidiarity recital, as the Commission
calls it, should be considered separately and the
justification for Communily action should be
looked at by national parliaments. Now, the way
in which this would happen is obviously techni-
cally quite complicated. It could be a committee of
the House, this one or another one. It could be a
servant of the House in the way Sir John Bourn is
a servanl of the House. There is also a question of
how national parliaments would liaise if they were
all examining a drafl of a directive and wanting to
exchange views on whether they saw it as justified
at all. There is also a difficult question of the rela-
tionship between the parliament and the govem-
ment, because they are not the same, and there
may be a parhamentary view which is not the same
as the government view. So these are all difficult
areas. I would be the first to admit that T think
these are things which should be explored and it
was rather unfortunate, to my mind, that
Maastrichl did not explore these. They should be
explored on a technical and professional basis for
the next constitutional round.

152. T would like in the remaining few minules
lo turn lo some other issues. Do my colleagues
wani anything more on mainstream subsidiarity
questions? Now is the moment. No. Shall we just
expand a little on the observalions of the earlier
witnesses on citizenship of the Union? May we
have your expert opinions, gentlemen, on what this
adds up to, whether it is really true to say that it
merely adds rights and does not in any way sub-
tract from the existing rights of citizens in the dif-
fereni countries?

{Mr Vibert) If I may say so, that is precisely the
problem of the additive nature. If one takes them
on their own merits, what they say, I think, is that
it 15 a limited list and T personally do not have any
problem with that. The problem is that citizenship
as a concepl is an expansive concept and people
will say that citizenship embraces economic rights,

social rights, environmental righis—ihe list is long.
Your question is, is one opening a door for the
Commission o say there is such a thing as
European citizenship or citizenship of the Union
which includes a whole lot of other things? Are
there possibilities for the Court lo interpret il in
that way? The judicial interpretation of citizenship
is that il 15 in the province that is submitted to the
Court of Justice. I think there is a very real ques-
tion as to how far Community law should extend
beyond the economic sphere in areas related to the
social order in Member States. That is a very diffi-
cult area again, but I think it has not been fully
thought through. 3o these are concerns. They do
nol concermn me as they are, bul there are legiti-
mate concerns as o how they may be developed.

Mr Shore

153. 1 think the citizenship clause has to be read
in conjunction with Article N of the Treaty which
conlains the pledge to hold a conference of repre-
sentatives of governments of Member States again
in 1996. Il says specifically this: “to examing those
provisions of this Treaty for which provision is
provided in accordance with the objectives sel oul
in Articles A and B”. Quite significantly, in
Articles A and B are included the Union’s identity
on the international scene which very much relates
of course 1o one of the pillars, and then the other
pillar, “lo strengthen the protection of the rights
and interests of the nationals of its Member States
through the introduction of a citizenship of the
Union”, and then ending up with, “te develop
close co-operation on justice and home affairs™.
These three things are not conclusive evidence, but
they do seem to me (o be indicative of the minds
of those who drafted the Treaty that they were
looking in establishing the citizenship as something
for getting your fool in the door and with particu-
lar relevance to articles A and B that they will be
looking to the 1996 review by the governments to
an extension of those rights in 4 serious way,

{ Professor Usher) Could T say that the first
thing T always like to note on the citizenship of the
Union is that despite its lerminology, it 15 correct
lo say it 15 put in the Community bit of the Treaty
which means presumably that there was a deliber-
ale intent of those who negotiated the Trealy that
these should be legally-enforceable rights and not
just something vague which may or may nol flow
from this inlergovernmental co-operation, but it
does lead to all sorts of intriguing thoughts il bits
of the Union can be inserted into a Communmity
Treaty. Having said that, myself T actually do not
think the citizenship of the Union is very much
more than the expression used throughout the
original Treaties of “nationals of Member States”
which means in effect the same thing; they are the
people given rights under the original Treaties and
they are given a few more rights under this. What
docs intrigue me is something oulside Maastricht
which is the Schengen Agreement beiween origi-
nally five, now I think eight. Member States which
purports Lo regulate how what it calls “citizens of
the Member States of the Community” shall,
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amongst other things, cross the frontiers of those
states; an agreement between some states which
purports to deal with the citizens of all states.

{Mr Lever) 1 think Mr Shore’s point is thatl
whilst it may not be at the moment very significant
legally, (it may have very little more significance
than the Community flag), it is an important polit-
ical statement and a peg on which one may expect
in due course legal rights and duties to be put. and
I think that is right, and that is why the 1996
round will be very, very important and we never
want {o go through the experience we have gone
through over the past 18 months when, I think,
even quite well-informed people did not know
what had happened until they were presented with
a rather fat volume.

Chai

154. 1 think the issues you have raised with us
are 50 huge we would have to embark on many
other hours of discussion even to get a hold of
them, but we have not got very many more hours,
so perhaps 1 can say on behall of the Commiltee
we are extremely grateful to vou all for coming
along at shorl notice this morning. Are there any
sort of final guidance or steers you would just like
te give the Commillee as we plunge on into this
subsidiarity jungle and iry to prepare a report Lo
the House? Does any oné of yvou wish to add any-

thing which we have perhaps missed in our gues-
tions?

{Mr Lever) 1 would like to commend to you the
provisions establishing the office of ombudsman
which I believe should not be, as some people have
suggesied it may be, purely symbolic, and which 1
think will promote subsidiarity in a sense of
enabling the man in the street 1o be closer 1o whal
is being done than at the moment, so I myself am
a strong supporter of that change which has been
made to the Treaty rather ironically at the sugges-
tion of the Danes. It is a very good idea and 1 shall
be very sorry if for any reason that is not carried
through because of wider problems.

(Prafessor Usher) Could T just add one little
poinl on subsidianty? Virtually all the discussion
this moming has been on the basis that subsidiar-
ity is aboul a relationship between the Community
and the Member States. OF course others have an
idea that subsidiarity relates to regions as well
which is one reason why [ think the Committee of
the Regions is so important.

Chairman: Well, that raises huge additional
issues as well. On that note, can 1 thank all four of
you very much indeed again for your memoranda,
for coming at short notice and for dealing so
patiently with such inexpert questions, and of
course | speak for myself because my colleagues’
guestions are very expert! Thank you very much
indesd,
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APPENDICES TO THE MINUTES OF EVIDENCE
APPENDIX 1
Memorandum submitted by Frank Vibert, Director, European Policy Forum
INTRODUCTION

The Committee has asked for a memorandum on the implications of the Danish referendum, sub-
sidiarity, the exact nature of European Union and citizenship of the Union, and enlargement of the
Community. This note deals briefly with each of these topics in turn.

. THE DANISH REFERENDUM

Full Steam Ahead? There are some Member States that may wish to see the Maastricht Treaty ratified
as quickly as possible and implemented by the other Members, il necessary without Denmark, This
would be quite wrong. First it would set a precedent of ignoring the views of the smaller Members of the
Community on constitutional matters which would be very damaging to the Community over the long
term and a particularly damaging signal to potential new Members which are mainly smaller states in
Europe. Secondly, the negative vote on Maastricht in the Danish referendum should not be seen in isola-
tion. Rather it is part of much wider public misgivings in Europe, including in Germany and the United
Kingdom, as well as those expressed in the large negative vole in the referendum in France. These reser-
vations must be addressed. Thirdly, there is no overwhelming practical reason to rush ahead without
Denmark. The existing Treaty base remains intact and closer inter-governmental co-operation on foreign
and home affairs can move ahead. Enlargement negotiations can also progress. By contrast, if improve-
ments can be made to Maastricht it is worth taking the time to do so.

A variant of the ‘business as usual’ approach would be for the Member States to agree to a series of ad
hoe “opt outs’ for Denmark (perhaps in the form of a special protocol) and for other Members to pro-
ceed ahead with ratification as originally planned, This too would be unwise. It would suggest that the
reservations held by a large body of opinion in Europe can be ignored and would aggravate a feeling that
the institutions of the Community are not responsive to the people.

Abandon Maastricht? At the other end of the spectrum there will be some who argue that the
Maastricht Treaty should be abandoned. This too would be wrong. Integration in Europe has reached
the point where constitutional issues have 1o be addressed in a systematic way. Checks and balances, a
rules based system and decentralised processes are all needed. The existing Treaty base of the Treaty of
Rome and the Single European Act not only fails to provide such a system but is deeply flawed when
viewed a5 a constitutional arrangement. There is an absence of effective checks against centralising pro-
cesses and the Treatics ascribe powers o the central bodies of the Community such as the Commission
and the Court of Justice which are unsuited to the broader agenda of co-operation in Europe which is
now possible and desirable.

Maastricht is only a stage on the road to a fuller and better constitutional settlement for Europe. In
evidence I gave to the Committee in January 1992 1 characterised the Treaty as ‘unstable’. Nevertheless it
is a start. It contains elements not present in the previous Treaty base which can be useful in working
towards more clearly articulated decentralised arrangements to be negotiated at future 1GCs. There is an
opportunity now to clarify the positive elements in the Maastricht text.

The Scope for Interpretation. Between the two extremes of abandonment or pressing ahead regardless
of public opinion, there is scope for an interpretative protocol that could be added to the Treaty by the
European Council, perhaps at its meeting in Edinburgh'. The purpose of such a protocol would be to
respond to public misgivings by underscoring those elements in the Maastricht Treaty that are most refe-
vant to a decentralised European Union. Those elements that could be underlined in a protocol are noted
next under the rubric of subsidiarity. A draft protocol which puts these points in rather more legalistic
form has been issued by the European Policy Forum and is attached to this memorandum,

2. SUBSIDIARITY

The intent of the provision of Art.3b in the Maastricht Treaty is that the Community should not try to
legislate collectively in areas that can perfectly well be left to Member States. The formula is subjective
and open to a variety of interpretations. The question however, is whether it can be made to work.

FThere is a case for the protocol to be agreed as an inter-institutional agreement between the Councﬂ._th: Commission and
the European Parliament. However, two of these three bodies (the Commission and the European Parliament) have a strong
self interest in more powers being exercised at the Community level, Their impact as partics o any protocol would therefore
likely work to dilute the decentralising content.
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Two approaches can be taken towards practical implementation. One approach is to try to identify
areas of legislation (past and future) which would be ring fenced, declared inappropriate for Community
action and reserved for Member States.

Areas of Legislation. Arcas of past legislation that might now be repatriated to the Member States
might include for illustrative purposes some aspects of!

¢ the CAP, where income support for farmers could best be targeted in response to their own
social concerns by Member States individually, as a distinet and separate matter from the ques-
tion of levels of agricultural trade protection in the Community;

. environmental policy, where the Community has strayed well bevond what is necessary Lo pre-
vent lax environmental practices by one Member State causing damage to another Member
State or interfering with a free and open market and,

: health and safety standards where the Community has exceeded what is necessary to ensure
that competition is not distorted in the Community to advance a bureaucratically determined
vision of what is good for people.

At the same time there are limits to trying to demarcate subject areas. Many will be appropriate both
for action by individual Member States and by Members acting collectively (for example, compelition
policy). In addition, demarcation can be a tool of those wishing to establish a legislative hierarchy in the
Community (with Community institulions in charge of a superior level of legislation) rather than sesing
collective action simply as complementary to what can be achieved by Member States acting on their
OWIL.

Subsidiarity as Process The second approach to making subsidiarity work is to put the emphasis on
getting institutional powers and processes right. Ower the long run this is much the more important
aspect since views of tasks appropriate for government and views of what is best done collectively in the
Community can and will change. /

In order to make Community processes correspond to the Maastricht principle of subsidiarity, the key
element is not the interpretations that the Court of Justice may give in this area. Rather it is the
behaviour of the Commission and the procedures of the Council of Ministers that are crucial.

The Court of Justice is likely to prove a weak reed as a defence against over-centralisation because the
definition in Art.3b is subjective, because particular cases may be highly political, because it may be dif-
ficult for the Court in such areas 1o declare the action of the Commission or Council to be *unreasonable’
and because, in the final analysis, the Court oo has an interest in the extension of Community jurisdic-
tion and legislative reach. At best it could be invited to give an opinion that Art.3b does in its view place
a burden of proof on the Commission and Council to demonstrate why a legislative area cannot be lefi
to Member States.

The Commission’s role is critical because it has an overwhelming self interest in extending the reach of
Community powers and building its own role in the process. In my previous evidence o the Committee [
drew attention to the Commission proposals at Maastricht which would have taken it a long way
towards fulfilling its aspirations to become a government of Europe. Now, in response to the change in
the political climate, it shows an interest in the repatriation of some functions. However, this is likely to
prove a tactical retreat 1o be reversed on the first possible occasion rather than a permanent change of
heart,

The crux of the problem lics with the Commission’s powers as the initiating body in the Community
and in its so called “guardian’ role. The most direct way of dealing with the problem would be o amend
Article 155 in the Treaty of Rome to modify these powers. This was not done at Maastricht. The onus of
getting subsidiarity to work in practice therefore lies on the Council.

There are three possible procedures that could be introduced. The first would consist of a *self denying
declaration by the Commission under which it would initiate proposals only when expressly requested by
the Council acting in consensus. It is most unlikely that it would agree on its own accord to make such a
declaration, However it might find it difficult to ignore a Council instruction to act in this manner. A
second approach would be for the Council to instruct the Commission to justify any initiative by a sepa-
rate and specific reference to Art.3b. (A so-called fiche de subsidiarite). This by itself is likely to prove
only a weak restraint because of the subjective interpretations possible under Art.3b. The third approach
would be for the Council to inform the Commission that it will reject any initiative unless a high (say
four fifths) majority of the Council agrees that the initiative meets the intent of Art 3b. In other words
Member States accounting for 20 per cent of the votes in the Council could block an unsatisfactory

cumhmﬂzsiun interpretation of Arl.3b. Each of these approaches is included in the draft protocol
allac i
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Because of the over-riding importance of getting processes right, any Council protocol must go beyond
simply identifying areas where legislation should be repatriated to putting in place procedures along the
lines of those mentioned above and incorporated in the drafi attached.

There are two other important features of the Maastricht Treaty where the provisions negotiated could
be applied in a decentralising manner in order to reinforce the practical application of the subsidiarity
principle. These are the declaration on the role of national parliaments (declaration 13) and the economic
principles referred to in the provisions on EMU including Declaration 18 on the costs of Commission
proposals. Both features should be elaborated in any protocol.

Declaration on the Rofe of National Parltamenis. | Deel 13 )

Declaration 13 states that “The Conference considers it important to encourage greater involvement of
national parliaments in the activities of the European Union’. This declaration could be elaborated by
the European Council in two ways.

The first way would be to make clear that in relation to stage 3 of EMU and in particular in relation
to Art. 1094 and protocol 10 which envisage a single currency to come into use automatically, the
Member States which might be subject to these provisions would seek the approval first of their national
parliaments. The analogy would be to Brilain's ‘opl in’ provision,

The second way would be to involve national parliaments in the process of determining whether legis-
lation is needed at the Community level. In addition to the Council led procedures described above for
the application of the principle of subsidiarity, national parliaments would also be given an essential role
in approving any initiatives for Community legislation under consideration by the Council.

Mational parliaments work with different procedures and traditions. Their precise relationship to their
governments also differs. Their degree of effectivencss is not the same. Nevertheless they share a common
self interest in not yielding their prerogatives without scrutiny. They remain an essential bulwark to
ensure that legislation is approved and enacted as close as possible to those affected by it. They are an
important guarantee that approaches to public policy will reflect the diversity of views in Europe. They
can provide assurance that feelings of national and regional ideéntities can be harnessed productively
rather than be inflamed by the sense that political processes in the European Union are remote. The
European Council could endorse the principle of their involvement in the application of subsidiarity and
convene an cxpert group representing national parliaments to work out the procedures, including how
regional assemblies, where they exist, might also be involved. This approach too is reflected in the draft
protocol attached.

Economic Principles in the EMU provisions

An imporiant reason why constitutional issues in Europe had to be addressed in the Maastricht Treaty
was because the previous Treaty, the Single European Act, did not attempt to take up the issue of the
centralisation of powers in the Community and the need for institutional checks and balances. In partic-
ular, problems arise from the ungualified language of Article 8a, ‘The internal market shall comprise an
area without internal frontiers in which the free movement of goods, persons, services and capital is
ensured,” coupled with the Commission’s power of initiation in Article 100a subject only to qualified
majority voting by the Council.

These provisions have worked to the benefit of the Community in removing internal market barriers.
However. they have been used by the Commission to initiate legislation in areas not strictly necessary for
a free internal market, to regulate in unnecessary detail, and to risk undoing the benefits of deregulation
at the national level by regulation at the Community level. They provide a way for the Court of Justice
as well as the Commission to get involved in questions relating to the civil order in Europe and not sim-
ply the market order.

By contrast the EMU provisions of the Maastricht Treaty refer in articles 3a and 102a to the
Community conducting its economic policies in accordance, ‘with the principle of an open market econ-
omy with free competition, favouring an efficient allocation of resources’. In addition declaration 18 of
the Maastricht Treaty addresses the problem of the costs of legislation.

The European Council could build on both of these aspects of the Maastricht Treaty by seiting out
procedures for cost benefit analysis that the Commission should follow in presenting any_praposals for
Community legislation or regulation and by clarifying that any proposals to be considered by the
Council of Ministers under the SEA and Treaty of Rome must first be justified by reference o Articles
3a and 102a of the Maastricht Treaty.

Finally, it has to be recognised in relation both to the Treaty of Rome and the SEA that an i_m.p:n:-nanl
reason for distrust that the Single Market will operate in accordance with the Maastricht principle of
‘free and open markets’ is that the Commission is not well suited to undertake quasi judicial functions of
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economic regulation and competition policy. Its functions are too broad, its competencies conflicting, its
procedures lack transparency and it is too political. The European Council should therefore initiate an
expert exploration of whether autonomous agencies would be betler able 1o carry oul these quasi judicial
functions in a manner consistent with free and open markets. This too is reflected in the draft protocel
attached.

3. UnioN aND CITIZENSHIP

The provisions in the Maastricht Treaty relating to *Union’ (in particular Articles A, B and F) as well
as those relating Lo citizenship (Articles 8-8¢) can be interpreted in a purely pragmatic way as conferring
limited and broadly uncontroversial rights' for individuals and implying that *Union’ is no more nor less
than what is described in the Treaty.

However, they can be interpreted in a doctrinal way. Under this kind of interpretation, *Union® is seen
to be being promoted by the Treaty as a superior political value in Europe without sufficient regard o
other political values associated with a free society and whether or not the character of the ‘Union’ will
be consistent with these other values. Similarly, the provisions on citizenship can be seen as Irying Lo con-
fer on the “Union’ the character of statehood, allowing the Community to intrude into civil order areas
that are best left to Member States, and giving the Court of Justice further entry into civil order ques-
tions as well as interpretative latitude as to what are the latent attributes of citizenship.

The European Council could and should take action to allay these types of fears. One action would
simply be to reaffirm through the issuance of the protocol on subsidiarity that decentralised’ arrange-
ments in the Communily are seen as the sine qua non for free societies to flourish in Europe. The other
step would be to recognise the very difficult issues surrounding the reach of Community law and the role
of the Court of Justice. In the final analysis the Court of Justice is not a neutral body and Community
law is not a neutral instrument. The superierity of Community law is needed 1o enforce the rules of the
market order in the Community and to keep Community bodies acting within their powers. However, it
is not at all clear that the reach of the Court of Justice and hierarchical concepts of law should extend
bevond this. The European Council therefore should set up an expert examination on the reach of the
Court of Justice and Community law. Provision for this too is included in the drafl protocol attached.

4. ENLARGEMENT

There is a danger that current disputes about the ERM and the Maastricht Treaty will both make
membership in the Community appear much less attractive to public opinion in countries that are poten-
tial new members as well as delay consideration of their applications. This would be most unfortunate.
Enlargement can help the Community regain its sense of forward momentum and it remains vital that
Europe should not divide once more into differing economic and political blocs,

With regard to the current group of EFTA applicants, it is not foreseen that the negotiations on eco-
nomic aspects of membership will raise difficulties. The exception is in relation to the CAP. It is not clear
that adding the economic and social problems of Nordic and Alpine agriculture to the problems of the
CAP is in anybody's interest. Special arrangements will be needed in this area.

The other difficult area is in relation to the Common Foreign and Security Policy title and in particu-
lar its reference to an eventual common defence policy, There is a segment of opinion in Europe which is
in favour of such a development as a means to distance Europe from the USA. The reverse is needed. At
this stage Europe needs to give incentives to the USA to remain in Europe and to take positive steps to
act jointly with the USA in enforcing an international rule of law. It is not clear that EFTA entrants will
be robust in their support of a continued close relationship with the USA and of MATO, This issue will
come to a head over the question of their possible membership in WEL.

Broadly speaking, the new EFTA entrants are likely to welcome clarifications of Maastricht which
emphasise decentralised procedures. There is one further unavoidable institutional aspect and that con-
cerns voling arrangements in the expanded Community. The important consideration should be to avoid
any exacerbation of small country\large country tensions which would arize if the number of Member
States that could be over-ruled under majority voting procedures were to be increased. Therefore the
same blocking minority as at present should be maintained.

Finally, it is important that Central Europe does not get lost in the shuffle of the many other issues in
Europe including the transformation of the former Soviet Union. In central Europe there are signs of dis-
enchantment with the post communist regimes and backsliding on both political freedoms and the com-
mitment to the market economy. Aritain can either press for accelerated membership for these entrants
of at least ensure that relevant Community action is taken on a wider European basis. For example, the
trade restrictions in the Europe Agreements could be eased, part of the Community budget could finance
programmes in Central Europe and Community programmes in transportation and infrastructure could
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also be broadened to be operated on a pan European basis. Central European countries could be associ-
ated both with the CFSP and Home Affairs pillars of the Maastricht Treaty.

Explanatory note on the draft Protocol

The Danish referendum and the reservations expressed elsewhere in the Community to the Maastricht
agreement, including France, Germany and the UK itsell, makes a response in the form of a Protocol
essential. The response needs to focus on the following clements that support the principle of subsidiar-
ity.

The Institutional Processes for Applying Subsidiarity: There is a need to give reassurance that the
Maastricht principle of “subsidiarity’ will in practice (despite the vagaries of the language) be applied in
ways that will guard against unnecessary intrusion and intervention from Brussels. The practical uncer-
tainties centre on the [uture behaviour of the Commission and on the interpretations of the Court of
Justice. In addition there is a need to strengthen the voice in Community procedures of those institutions
that have an interest in seeing a decentralised Community—in particular the national parliaments and, in
countries that have a sirong regional articulation, the regions. The draft sets out the provisions of a dec-
laration on subsidiarity that would give practical re-assurance that the Community will follow open and
decentralised procedures.

Powers of the Commission: The reaction to Maastrichit has illusirated once again the dangers 1o the
Community of the conception of the Commission as an embrvo-government of Europe pursuing its own
agenda rather than acting in a civil service capacity preparing a professional review of options for
Council consideration and focusing on administrative support for the Council and the Member States.
The initiating powers of the Commission reguire review as well as how the Single Market framework is
going best to be administered within the Community.

Efficiency of the Council: The Maastricht process also illustrated the dangers of poorly prepared
Councils. There is a need to strengthen the capacity of the Councils to provide for Council led agendas
and to review (as mentioned above) the full range of decision making procedures.

Abuse of the Single Market Framework: The SEA has worked effectively 1o break down market barni-
ers between Member States. However, it has also been abused to extend into areas not necessary and
indeed inimical to free and open economies and there is the risk that deregulation at the national level
will be replaced by intrusive regulation at the Community level. It needs to be made clear that the over-
riding principle is that of Art3a of Maastricht in lavour of free and open markets,

The Legal Framework: Underlying some of the misgivings about Maastricht is a concern about the
tendency of the Court of Justice to extend the scope of community law and the perception that it favours
Community jurisdiction and Community bodies in its rulings. An examination of the applicability of
constraints on the Court of Justice and the reach of Community law would be timely.

Monetary Union: There remain reservations as to whether the model of the Evropean Central Bank
will prove viable in the Community context and whether the automaticity provisions of Maastricht are
consistent with an evolutionary approach Lo a strong single currency area. There is nothing to be lost by
a continued examination of ways to strengthen the credibility of the monetary constitution.

Future 1GC; The next IGC needs to be much better prepared than Maastricht so that the full range of
issues is examined and the options laid out. The potential new Member States both EFTA and Central
European need to be associated with this work.

The European Policy Forum hopes that this draft Protocol will constitute a useful contribution to debate
on the next stage of Community development.

PROTOCOL
ON THE APPLICATION OF SUBSIDIARITY IN THE EUROPEAN COMMUNITY

Tue HigH CONTRACTING PARTIES

DESIRING to lay down the details of procedures to implement subsidiarity referred to in Article 3b
and to reaffirm the principle that the Community should not undertake responsibilities that Member

Staies can exercise

HAVE AGREED upon the following provisions, which shall be annexed to the Treaty establishing the
European Union:



THE FOREIGN AFFAIRS COMMITTEE

(1)

(ii)

(iii}

{iv)

(¥}

(vi)

{wii)

(viit)

{1x)

(x)

(xi)

The Member States and the Commission shall prépare for the Council of Ministers by no later
than March 1993 a listing of past Community legislation where responsibility can be passed
back to the Member States, including action in respect of the CAP, health and safety and the
Environment.

Any future proposals to the Council by the Commission which involves proposed action at the
Communily level shall be accompanied by a Commission opinion explaining why in the opinion
of the Commission the same objective cannot be achieved by action by the Member States.

IT such opinion is not accepled by Members accounting for 20 per cent of the votes on the
Council, the Commssion proposal 15 rejected.

Recalling Declaration 13 that “The Conference considers it important to encourage greater
involvement of national parliaments in the activities of the European Union’ Parliaments of the
Member States shall have the opportunity to express an opinion on decisions as to whether
action is required at the Community level. In order to implement this agreement, Member States
shall convene an expert group representing national parliaments to draw up appropriate proce-
dures and to explore whether in due course a body of national parliamentarians should be
involved in the implementation of Art. 3b.

The Court of Justice shall give avis preafable to the Council confirming that the Court interprets
article 3(b) of the Treaty as placing the onus of proof on the need to demenstrate that the pro-
posed Community action cannot be carried out at the level of the Member States. Should the
Court be of different opinion the Council of Ministers shall prepare new wording for Art. 3b to
conform with the intent of this protocol.

The Council shall review the powers of the Commission in Article 155 of the Trealy with a view
to clarifying that responsibility For the initiation of legislation 15 in the hands of the Council. As
an interim measure the Commission is instructed to oblain a consensus at the Council of
Ministers before presenting fresh initiatives under the Treaties of the Community.

The European Council reaffirms Articles 3a and 102a that the Community shall conduct its eco-
nomic policies in accordance ‘with the principle of an open market economy with free competi-
tion, favouring an efMficient allocation of resources’. In order to ensure that the economic
provisions of the Treaties of the Community are applied in a manner consistent with this princi-
ple, the European Council has decided on the following actions:

(@) it shall initiate an examination by experts of the institutional arrangements in respect of
cconomic regulation and competition policy with a view to ensuring that open and judicially
based procedures are followed, The expert group shall consider whether such processes are
best secured at the Community level by autonomy for the relevant agencies.

(b) in relation to directives and regulations to be considered under the Single Market,
actions taken by Communily imstitutions (including the Commission) under Article 8a and
10 shall be based on the principle of ‘mutual recognition’ and shall not exceed those steps
necessary Lo achieve the principle of Articles 3a and 102a.

{c) any directives or regulations proposed by the Commission under the Treaties of the
Community shall conform to Declaration 18 of the Treaty on European' Union and be
accompanied by a cost benefit assessment in respect of any initiative with a cost threshold
above 100m ECU. The cost benefit assessment shall inter alia quantify the costs to the pri-
vate sector on an industry by industry basis as well as in respect of the costs for each
Member State.

The Council of Ministers shall initiate a review of means of improving the efficiency of its pro-
cedures including the strengthening of its secretarial, strategic planning functions and support
for the Presidency.

The Council shall initiate a review of Tuture decision taking procedures (voling arrangements
and similar decisions). As an interim step it agrees that voting arrangemenis in an enlarged
Community should not lead to any increase in the number of Member States that can be over
ruled in Community decision processes,

The Council shall initiate a review of applicable jurisdictions and legal concepts in relation to
the civil order in the Mgmber States and the Community with a view to limiting the reach of
Community law to that necessary for the attainment of the market order and that needed to
prevent Community bodies exceeding their powers.

Realfirming its commitment to EMU, the Council of Ministers shall lead a review of contractual
maodels of political accountability for the ESCB.
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(xii) Further, the European Council affirms, not withstanding protocol 10, that Protocol 11 of the
Treaty recognizing the ability of the United Kingdom not 1o be obliged or committed to move
to the third stage of Economic and Monetary Union without a separate decision to do so by its
government and Parliament may be adopted by other Member States on notification to the
Council of Ministers.

Finally, the High Contracting Partics undertake to review the workings of this Protocol and the find-
ings of the expert groups esiablished by it no later than mid 1994 so that it can be reflecied in the nexi
Inter Governmental Conference. New applicants for membership in the Community shall be associated
with the expert groups and with the 1994 review.

APPENDIX 2

Memorandum submitted by Trevor C. Hartley Professor of Law, London School of Economics

SUBSIDIARITY AND THE MAASTRICHT AGREEMENT

In the Maastricht Agreement the concept of subsidiarity is enshrined in Community law for the first
time. What does it mean and how effective will it be?

Treaty Provisions

Subsidiarity features in several parts of the Maastricht Agreement. In the Preamble to the Treaty on
European Union (“TEL™), it is declared that, in the process of creating an ever closer union among the
peoples of Europe, decisions will be taken “as closely as possible to the eitizen in accordance with the
principle of subsidiarity™.! It is also stated, in the final paragraph of Article B TEU, that, in achieving
the objectives of the Union, the principle of subsidiarity, as defined in Article 3b of the Treaty
Establishing the European Community (“EC™), will be respected.

Article 3b EC contains three paragraphs. In the first, it is laid down that the Community “shall ac
within the limits of the powers conferred upon it by this Treaty and of the objectives assigned to it
therein.” This appears to be an express formulation of the doctrine of witra vires, but the effect of the
phrase “and of the objectives assigned to it therein” is not entirely clear. It probably means that, even
when acting within the powers conferred upon it, the Community may use those powers only in order to
attain the objectives assigned to it. This is already the law under the doctrine of misuse of powers
(“detournement de pouvoir™) as laid down in Article 173 EEC, which remains as Article 173 EC.?
Moreover, under Article 235 EEC, which continues as Article 235 EC, the Community can take the mea-
sures necessary (o attain its objectives, even if there is no express power to do so.* Since this must itself
be regarded as a power conferred by the Treaty on the Community in terms of the first paragraph of
Article 3b, the restrictions laid down in that paragraph are of only limited effect.

It seems, therefore, that the first paragraph of Article 3b does not bring about any very significant
change in the law, though it may be regarded as underlining the importance of the Community’s keeping
within its powers.

The principle of subsidiarity is defined and established by the second paragraph of Article 3b, where it
is stated;

In areas which do not fall within its exclusive competence, the Community shall take action, in
accordance with the principle of subsidiarity, only if and in so far as the objectives of the pro-
posed action cannot be sufficiently achieved by the Member States and can therefore, by reason
of the of the scale or effects of the proposed action, be better achieved by the Community.

This is as good a definition as one might ask for, but it should be noted that it applies only in areas
which do not fall within the exclusive jurisdiction of the Community. It is not entirely certain which arcas
should be so regarded, but if one looks at the decisions of the European Court on the treaty-making
powers of the Community, it seems that whenever the EEC Treaty gives the Community a power to take
binding measures, and the Communily uses that power to legislate or (o enter into an international
agreement in a given area, then that area is thenceforth regarded as falling within the exclusive jurisdic-
tion of the Community.? In other words, once the Community has “occupied the field”, the Member
States are precluded from entering into international agreements in that field. If the European Court
were to apply the same principle to Article 3b, any given area would be regarded as falling within the

| See also Art. A (second para.) TEU. v _

? Successful annulment actions on this ground are, however, rare: see T C Hartley, The Foundations of European Conumarity
Low (2nd ed., 1988) (“ Foondartons'™), pp. 415-419.

* For a discussion of this provision, see Foundiations, pp. 104-109

4 Foundations, pp. 156-165.
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exclusive competence of the Community once the Community had occupied the field; consequently. sub-
sidiarity would be applicable only when the Community legislated for the first time in a new field.

The third paragraph of Article 3b states: “Any action by the Community shall not go beyond what is
necessary to achieve the objectives of this Treaty.”

This covers more or less the same ground as the first paragraph.

Effectiveness

The effectiveness of these provisions may be looked at from both a political and a legal point of view.
From the political point of view, the provisions may make the Commission more restrained in the mea-
sures it proposes and the Council may refuse o adopt measures that appear to infringe the principle of
subsidiarity. From the legal point of view, the question to be considered is the extent to which the
European Court would be prepared to declare measures invalid on the ground of subsidiarity. Clearly,
the political effectiveness of subsidiarity depends to a considerable extent on its legal effectiveness: the
Commussion and the Council will not adopt a measure if it 1s likely that the Court will declare it invalid.

In order to challenge a Community measure on the basis of Article 3b. an applicant would have to
establish the objectives of the measure and show that those objectives could be attained as well (if not
better) through action by the Member States. Both of these requirements present difficulties. Most mea-
sures adopted by the Community have & number of objectives, some general and some specific. I any
one of the objectives could be better attained by Community action, the European Court would probably
regard that as sufficient to justify the measure (though it might be prepared to strike down clearly sever-
able parts which did not fulfil the requirements of Article 3b).

If uniformity of application is necessary to attain the objectives of the measure, then, almost by defini-
tion, Community action will be negded. There are many areas in which this is the case, Measures con-
cerning the environment are an example, It is normally said that such measures must apply uniformly in
all Member States; otherwise, States which applied a higher level of protection would be at a competitive
disadvantage compared with those applying a lower level, since manufacturers in the latter would have
lower costs. Similar arguments can be made regarding most measures in the social and labour fields.

In practice, it will almost always be possible to formulate the objectives of the measure in different
ways. In defending the measure, the Commission and the Council will argue for a formulation which
requires Community action. One can even expect that the preamble and wording of the measure will be
drafted so as to facilitate this. In such a situation. everything will depend on the European Court. It will
decide whether the measure falls within an area in which the Community has exclusive competence; it
will formulate the objéctives of the measure, and it will decide whether they can be better achieved by
Community action. All these guestions involve so many imponderables that it will almost always be pos-
sible for the Court, if it wishes, to find grounds for upholding the measure. As a result, the effectiveness
of subsidiarity will depend, to a considerable extent, on the attitude and policy of the European Court.

Until now, the Court’s policy has always been to expand Community power and to restrict that of the
Member States. This policy may be illustrated with regard to many issues, not least that of the Court’s
own jurisdiction.! As far as the powers of the Commission and Council are concerned, it finds its most
striking illustration im the development by the European Court of the doctring of implied powers, which
permits the Commission to legislate,? and the Community to sign treaties,® without any authorization in
the EEC Treaty. If this policy continues, it is unlikely that any significant measures will be struck down
by the Court on the basis of Article 3b,

It 15 nteresting to note that the ssues rased under the second paragraph of Article 3b are not greatly
dissimilar from those which arise under Article 235 EEC, which empowers the Council to adopt measures
if “action by the Community should prove necessary lo attain...one of the objectives of the
Community”. Although measures passed under Article 235 have been successfully challenged on other
grounds, no one appears ever to have considered it worth arguing that action by the Community (as dis-
tinct from that by the Member States) was not necessary to attain the objective in question.*

Conchusions

From a legal point of view, the effectiveness of the provisions concerning subsidiarity is likely to be
limited unless the European Court changes its attitude. It may do this if the future political climate is
such that it feels that the cause of European unity is best served by enforcing subsidiarity in a vigorous

! Two cases in which the Court mrfa;ajnst the clear words of the EEC Treaty in ordér 1o expand its own jurisdiction are
the 5P case. Cases 267-26%81, [1983] ECR 801 (Foundations, pp. 251-254) and Parii éeclogisie “Lex Verts” v. European
Parliament, Case 294/83, [1986] ECR 1339 (Fowndations, pp. T7-T8).

* Germany v, Commission, Cases 251, 283-5, 28783, [1987] ECR 3203 (Fowndarions), pp. 103-104),

* The line of cases establishing this doctrine is discussed in Foundations, pp. 156-165.

* See Foundations, pp, 104-109,
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manner. It is impossible 1o 1ell whether this will happen. The only sure way of making subsidiarity “bite”
is to create a new organ with the power to strike down legislation that infringes it. Perhaps the French
Conseil constinntionnel might to some exient provide a model. This body has the power to review Acts of
the French Parliament (fois) before they finally become law in order 1o determine whether they are con-
stitutional. In the Community, a “subsidiarity committee™ could be given the task of deciding whether
regulations, directives and decisions of the Council or Commission infringe the principle of subsidianty.
Only Member States would have the right te bring proceedings before il and. in order Lo prevent uncer-
tainty, there would have te be a rule that proceedings must be brought within a very short time, say 21
days, after the measure is adopted. It might also be desirable to permit it to rule on draft measures before
they are finally adopted.

How should the subsidiarity committee be composed? It could be made up of judicial or political fig-
ures from the Member States. but a more attractive idea might be for it to be composed of members of
the national parliaments: they would be firm in ensuring that the Community did not trespass on the
competence of the national legislatures.

It need hardly be said that any idea such as this would be vigorously opposed by the European Court,
which may be expected to fight tooth and nail to maintain its judicial monopoly, and by organizations
and individuals, including Community institutions, that wish to do no more than pay lip service to sub-
sidiarity. The strength of their opposition may be regarded as a measure of the likely effectiveness of the
idea.

APPENDIX 3

Memorandum submitted by Philip Allott, Trinity College, Cambridge

BRITAIN AND THE EUROPEAN COMMUNITY
An historie error and an historic challenge

1. The reaction of British governments to the European Community has been the confused product of
two basic instincts, both deeply rooted in our historical experience—the imstinet of political freedom and
the instinct of the balance of power.

2. British governments have been correct in recognising the EC as the latest episode in the unending
process of European political organisation and reorganisation. The error they have made is in allowing
the balance-of-power instinct to dominate their contribution to solving the problem of the long-term
development of the EC. The challenge they now face is to bring to the solving of that problem their long-
matured instinct for political freedom.

3. By a tragic failure of political imagination, Her Majesty’s Government have idenufied the EC as
simply posing one more challenge in the long story of our tangled relations with continental Europe,
rather than as an opportunity for the United Kingdom to play a major part in creating a new constitu-
tional order for Europe.

4. The instinct for political freedom has even been abused to bolster this “foreign policy’ view of the
EC, by suggesting that the challenge of the EC 1o Britain is a collision between “Brussels’ (that is, foreign
civil servants) and British ‘sovereignty’ (that is, British political freedom). This has led to the view that
anything that can be done to limit the power of the EC institutions, other than the Council, is a victory
gained for so-called British interests.

5. The same misjudgment leads to the view that the EC Council should be reconceived in such a way
that it might become essentially intergovernmental in character, a natural successor to the forms of cal-
lective hegemony which Europe has known in previous centurics, especially the 19th century, and which,
in the League of Nations and the United Nations, have heen extended to cover the whole world in the
20th century. British governments have always treated such things with wary concern but, somelimes

also, with great manipulative skill.

6. This instinctive ‘Foreign Office’ approach to the EC has had to meet and come to terms with an EC
reality which cannot be forced into such narrow and old-fashioned categories. And it is this tension
which led to the misbegetting of the Maastricht treaty, It is Tow !hl‘ﬁtmmﬁ to generate one Of more of
three outcomes—the aborting of the EC as a lively and developing mns_lllqulnnai system, the formal
establishment of a Franco-German hegemony in Europe, the formal marginalising of the UK as an EC
member state.

7. Following another hallowed British tradition, the British government of the day would no doubt
find some way of presenting any or all of these outcomes as triumphs of British diplomacy.
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8. The EC reality which has derailed the instinct-led British governmental response is twofold—the
ambitions of France and Germany, and the sheer magnitude and energy of the EC system, its political
and economic and legal density.,

9. The ambitions of the French and German governments pose a challenge to the United Kingdom
which goes far beyond the power-play diplomatic challenges which we have learned to live with over long
centuries. The EC is a revolutionary challenge, comparable to the challenge posed by the French
Revolution. The British official response 1o the French Revolution was cynical incomprehension. But, at
least, official Britain had the intelligence 1o see that things would never be the same again in Europe. In
particular, it was obvious that the Revolution posed not only a foreign policy challenge, in terms of the
so-called stability of Europe. but also a challenge to all social arder everywhere. Like Reformation three
centuries before, Revolution seemed likely to be socially contagious.

10, Edmund Burke, passionate advocate of evolutionary constitutionalism, diagnosed the weakness of
the French Revolution as the product of the illegitimate intrusion of ideas into the otherwise instinctive
business of political change. The British government's handling of the leng term development of the EC
shows the same rejection of the notion that ideas could or should be at the root of the re-prdering of
Europe.

1. The French and the Germans, in particular, have other perspectives on European history and very
different notions of the social role of ideas. For the British, instinct serves the function of ideas. Action,
or inaction, speaks louder than words. For the French, ideas are the way of expressing political reality in
order to control it. For the Germans, ideas are the way of imagining political reality, and thereby of
identifying the possibilities of political action. For the French, ideas represent a possible rationality of
sociely. For the Germans, ideas represent the possibility of power over society. For the British, ideas are
merely behavioural facts, useful or dangerous depending on circumstances.

12. So, for the French and the Germans, the idea of European integration is itsell a social force of a
revolutionary character—the possibility, or the threat, not merely of a new political order but of a new
moral order in Europe. They may disagree profoundly among themselves about the nature and purpose
of that revolution, in particular as to the reconciling of national and regional identities with the new
European order. But it is in the nature of social ideas that they generate opposing ideas. The French have
always disagreed among themselves about their own revolution. (It has been said that French Politics
since 1789 has been a permanent debate about the merits of the Revolution. The referendum of 20
September 1992 suggests that French politics will hereafter be a permanent debate about the nature and
purpose of the EC.) But the British make a serious mistake when they imagine that continental factious-
ness about social ideas 15 the same phenomenon as British disdain for ideas.

13. The French and German governments must now be tempied to seek a new bilateral modus vivendi
within an EC relaunched on the basis of the Maastricht treaty. If they were able to work from and
beyond Maastricht in this way, and to share their further progress with a number of other continental
countries, and iff Germany is able, over the nexi ten years, 1o achieve in practice the vast polentiality of
its economic power, then the prize would be very great—a dynamic and dominating world-power, sur-
rounded by a penumbra of colonies and satellites, including the United Kingdom and various countries
of eastern and southern Europe, with the European Central Bank in Frankfurt, the European Foreign
Ministry in Paris, and the Supreme Headquarters of European Armed Forces in a specially created
‘European territory’ in Alsace-Lorraine.

14. In 1799 the British Prime Minister told First Consul Napoleon that the best thing for the peace of
Europe “would be the restoration of that line of princes, which for so many centuries maintained the
French nation in prosperity al home and in consideration and respect abroad’. To that impudent advice
MNapoleon replied icily, in a note drafled by Talleyrand, that the British government was not in a strong
position to give such advice, seeing that the British monarch was himself the beneficiary of power
usurped through revelution.

15. As Her Majesty’s Government seek to remove the revolutionary pith from the EC fruit and to
restore something more reminiscent of the old Evropean regime, the French and German governments
must be inclined to say that neither British diplomacy nor British economic management in the 20th cen-
tury justify any preaching from Britain about the proper organisation of Europe.

16, The British government’s advice to France in 1799 secemed to be proved sound in the short term.
The Bourbons were restored. In the long term it was completely wrong. The internal situation of one
west European country afier another, including Britain, was transformed, in the course of the 19th cen-
tury, by mzadns of a sort of pefmanent revolution. Every social system—political, economic, legal—was
reconstructed.

17, In the idea of Maastricht 11 and in the accession of a motley collection of new EC member States
in the future, the British government see the possibility of some sort of counter-revolution. But the
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chances are that such a judgment, based on ancient instincts rather than new ideas, will be fundamentally
wrong, once again. With whatever social and ideological pain and struggle, continental Europe has begun
to create, and will now conlinue to create, a new constitutional and economic and moral order in
Europe, with or without Britain.

18. One lesson of Maastricht is clear. The people of Europe do not accept the political legitimacy of
the executive branches of government conspiring logether in the meeting-rooms of the EC. National elec-
tions are not sufficient to authorise or validate such behaviour.

19. A new constitutional order for twelve nations cannot be cobbled together in secret by civil servants
and diplomats, as il they were drafting an arms control treaty. There is no such thing as a “British inter-
est’ for or against so-called federalism, for or against principles of so-called social policy. for or against
fixed exchange rates, for or against subsidies for farmers, for or against so-called over-regulation by gov-
grmment.

20. Such things would be a matter of intense debate within the internal political system of ¢ach mem-
ber state. The fact that they now have to be dealt with at the EC level does not mean that they have sud-
denly become technical matters, or matters to be resolved by diplomatic bargaining. Mo executive branch
of government, least of all the British government, can claim that whatever view of such matters that it
chooses in Cabinel to call a ‘British interest” has been sulficiently authorised. or will be sufficiently vali-
dated, by general elections to the national parliament or by executive-orchestrated simple-majority votes
in the national parliament.

21. Maastricht has brought the people of Europe (o open rebellion against an EC system which they
see as a Mew Leviathan. That fact gives to the United Kingdom the opportunity for a unigque and deci-
sive role in the future development of the EC system.

22, The people’s rebellion has been brought o a head by three things,

23, (1) There is a crisis of confidence in the legitimating of government in the democracies of all the
advanced industrialised countries. Election campaigns seem to the people to be more and more of a
media-led charade. The problems and the issues facing governments have increased intensely in scale and
complexity. But elections seem to the people to be less and less a debate about issues, and hence the ver-
dict of the electorate seems less and less to be a significant judgment on past and future policies. As a
consequence, some democracies have become de facto oligarchies, controlled by money and influence.
Others have become de facto monarchies, run by permanent-official courtiers under the control of aulo-
cratic presidents.

24. The crisis of legitimation in the EC thus unfortunately coincides with a much wider crisis of demo-
cratic process in general.

25. (2) But the EC crisis of legitimation seems much more important because the more-or-less legiti-
mate government of cach member state is only ong government among twelve, And the EC is obviously
taking into its system all the more important aspects of government,

26. The phoney war against the EC Commission is a diversionary tactic of national executive
branches. They should see the moloch in their own eye before they claim to see the leviathan in Brussels.
Flattering as it must be to the self-esteem of the EC Commission to suggest otherwise, that body is in no
position to realise any megalomaniac ambitions at all. Its independent powers of final decision are
extremely limiled. Even the nooks and crannies for which it is alleged to have a special fondness—the
alecohol-content of lawnmowers and the noise-levels of beer-bottles—are places where it has been sent by
the Community treaties or by the Council. The Commission deals with such matters because all modern
governments deal with such matters, in thousands of acts of executive-branch legislation every year, and
it is obviously sensible to have one set of a thousand such things, rather than 12,000 of them.

27. The central problem of the EC system is not the Commission but the Council. The Council has
virtually no political legitimacy. It is accountable to no-one. Its relationship to the Commission is irre-
trievably obscure. It is more of a cabal than a cabinet, more of a permanent diplomatic conference than
a senate. And yet it legislates profusely. It deliberates and decides in splendid isolation.

28. (3) Putting (1) and (2) together, there is formed an almost universal feeling in Europe that there is
something fundamentally wrong with the EC constitutional system. Even those most closely involved in
working the system seem, to their credit, 1o have a dull anguish about the impropriety of it all.

29. To suggest that such problems can be dealt with by a new principle of distribution of power
between ‘Brussels’ and the national capitals (so-called “subsidiarity’) is a cruel deception of the people.
Subsidiarity, if it means anything in the EC context, is an anti-competitive arrangement among execulive
branches (EC and national). By using the Maastricht treaty 1o include it as a legal text in the Community
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treaties. they have, at least, removed the objection that the principle is a violation of the EC's own rules
of competition (both Articles 85 and 86 EEC). And, a masterpiece of cynicism, that text would give to
the European Court of Justice the task of deciding turf-disputes between the executive branches of the
EC and the member-states, by interpretations of the word ‘necessary”.

30. A true restructuring of the EC system will involve a fundamental redistribution of power at every
level from the EC to the village, including the power not only of national central governments but also
the growing power of sub-national governments.

31. Such is the special challenge for Britain. Our instinet for political freedom is the product of a
national history which, in one respect, is unigue in Europe. For 15 centuries, we have lived the problem
of social organisation, developing, through much trial and much error, the social systems and social ide-
als which have spread through the nations of Europe and then to nations far beyond Europe.

32. The historic challenge of Europe for Britain is not a diplomatic challenge but a constitutional chal-
lenge. The problem of the long-term development of the EC should be taken out of the hands of Foreign
Offices and, with great respect, of Foreign AfTairs Committees. Their concern should be with the foreign
policy of the EC.,

33. The appropriate course of action for Britain would then be—(1) to press for the entry into force of
the Maastricht treaty at the earliest possible time, subject to some sort of a declaration to say that organ-
isational aspects of the Danish problem will be solved within 6 months of Maastricht's entry into force.
The entry into force of the treaty will be merely a symbolic event. There will be much further political
struggle before it enters into force as practical reality. The idea of Maastricht 11 is sell-delusion. France
and Germany could well take the opportunity to ensure that its main provisions would finally formalise
Britain’s permanent marginalisation in Europe;

(2) to press for the bringing forward of the 1996 Conference on EC Institutional Reform or, at least,
to press for the most inlensive and most extensive possible debate between now and 1996 about the
nature and purpose and, hence, the restructuring of the EC. In the process, the British people might even
stumble upon some way to reform our own second-raie and under-performing society.

APPENDIX 4

Memorandum submitted by Martin Howe
“SUBSIDIARITY”: HOW TO MAKE IT WORK

1.1 INTRODUCTION

The success or failure of any attempt to secure the effective implementation of the principle of sub-

sidiarity in the workings of the European Communities will depend upon political, institutional and legal
factors.

In a political climate where there is universal acceptance—on the part of all Member States and
amoengst the Community institutions—of the principle of subsidiarity, and agreement on ils meaning, it
might matter less whether or not the principle had the backing of legal norms or institutional mecha-
nisms,

It must be doubted how firmly rooted is the apparent enthusiasm for “subsidiarity” which has recently
become widespread within the Community and its institutions. How much of this apparent enthusiasm is
lip service provoked by the ratification difficulties faced by the Maastricht Treaty, which will dissipate
once the ratification hurdle is surmounted? Still less is there any general acceptance at the political level
of what the principle actually means when translated into practice in specific areas of policy.

All this means that a firm legal underpinning of the principle is essential if “subsidiarity™ is not to dis-
appoint the hopes which are now being placed upon it. Furthermore, the prerequisites for making the
principle legally effective—agreement on a definition of subsidiarity which is capable of being effectively
interpreted—are essential for its effectivencss in the political sphere as well. A well constructed legal
underpinning should both give protection in its own right against unwelcome Community intrusions into
the life of Member States. and’also foster the political climate in which such intrusions are increasingly
seen as unacceptable.

The legal effectiveness of any attempt to secure the observance by the Community of the principle of
subsidiarity will depend upon three factors:

SIS S S S S S
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(1) Definition: Whether the principle is defined in a way which is (a) satisfactory in concept and (b)
of sufTicient clarity to permil of predictable interpretation and application.

(2) The strength of the juridical basis and the width of the field of application of any provisions gov-
erning subsidiarity.

(3) Whether institutional mechanisms exist which will secure the effective observance and enforce-
ment of the principle of subsidiarity; or whether, on the contrary, institutional pressures will
lead to it being largely sidelined in practice.

1.2 DEFINING THE PRINCIFLE OF SUBSIDIARITY

As goon as one starts to look closely at possible definitions of the principle of “subsidiarity™, il
becomes clear that the word is used by different people to describe a range of widely different concepts.
In its papal historical origins', the word conveys that a central authority should perform only those tasks
which cannot be performed effectively at a more immediate or local level. Its meaning according to its
historical origins is perhaps less important than present day political expectations of what “subsidiarity”
is intended to achieve.

Mr Douglas Hurd has described it as the principle of “minimum interference™ by the Community insti-
tutions in the affairs of member states. [t is probably this sense which most closely reflects political
expectations in the United Kingdom of what the principle is seeking to achieve.

However, the definition most established in Community legislation is what I shall refer 1o as the “bet-
ter attained™ test. This asks whether Community-defined objectives are better attained by action at
Community or national level. This test is already present in the Rome Treaty in Article 130r(4), which
reads:

“The Community shall take action relating to the environment to the extent o which the abjec-
tives referred 1o in paragraph 1 can be attamed betier al Community level than at the level of
the individual Member States.”

MNew Article 3b of the Rome Treaty, which will be inserted by the Treaty of Maastricht, is very similar
to Article 130r(4)—I discuss the wording of Article 3b below in more detail,

The problem with the “better attained™ test is that it merely asks whether it is the Community or
Member States who will be better at attaining objectives laid down by the Community. In no way does it
question the justifiability of the objectives themselves. It risks reserving to Member States merely the role
of implementors of policies laid down by the Community.

The “better attained™ test does not seek to require that attainment or non-attainment of the objectives
within one Member State should in any way affect the interests of other Member States. It does not ask
whether the objectives concerned are worth pursuing at all having regard to the interference which they
may cause in the internal affairs of Member States; and the test does not ask whether or not the subject
matter is such that it might be legitimate for Member States to set objectives which might differ from
those of the Community.

An example will illustrate this point. One objective of the Rome Treaty (as amended by Maastricht) is
to secure “a high level of social protection®”. A measure which, in aid of this objective, required Member
States to provide certain specified social benefits to their citizens would not be challengeable under the
“better attained” test. A Member State which disagreed with the necessity of this level of social protec-
tion would, by definition, be frustrating the “better attainment™ of the objective. Accordingly, to achieve
the objective, a recalcitrant Member State must be compelled by action at Community level.

The fundamental problem with the “better attained™ test arises where the Treaty objective or the objec-
tive of the proposed measure is itsell internal to the Member States. A test which merely questions what
is the right mode of achieving the Community-defined objective, without testing the objective itself in
some way, wholly fails to confront this problem.

The basis for a more satisfactory definition of subsidiarity can be found in a publication of the
Commission itself*:

“The autonomy of decision making at whatever level of personal and collective life should be
limited only to the extent dictated by the common interest. This principle has a long tradition in
the Community: it is called subsidiarity.”

UThe papal encyclical Quadragesime Amro of 1931,

2 Added 1o the Treaty of Rome by the Single European Act,
3 Article 2 of the Rome Treatly, as amended by Maastricht

4 ECE Commission’s Programme for 1939,
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The intreduction of the notion of common interest opens up a way of guestioning not merely the
mode of attainment of objectives, but the objectives themselves. It is imporiant that common interest is
interpreted not merely to mean Treaty objectives, but real interests of other member states which would
be harmed if the action is not taken.

I would advance a tentative general definition of subsidiarity as follows:

“The Community shall respect the principle that there should be minimum interference with the
autonomy of cach Member State and of its cilizens. Limitation of or interference with such
autonomy is only justified if and to the extent that it is clearly necessary to protect a substantial
Community interest, in that there would otherwise be an adverse effect upon the material inter-
ests of other Member States.”

This definition embodies both the concept of “minimum interference™ and also the need to justify any
Community measure by reference to impact on other Member States. It is far closer to the “everyday™
understanding of the meaning of “subsidiarity” than the “better attained™ test.

Some might think that the above discussion of the definition of subsidiarity is merely lawyers™ logic
chopping and over-concern with fine print. Nothing could be further from the case. The “better attained™
test, and the definition which I propose above, embody materially different concepts. If adopted as a
basis for the implementation of subsidiarity in the European Communities, they will give rise to
markedly different practical resulis.

The “better attained™ test is in fact a very limited definition of subsidiarity which falls a long way shert
of what subsidiarity is understond 1o mean in current political expectations. [ts adoption as the basis for
implementation of “subsidiarity™ in the Community will seriously disappoint those expectations. The
“hetter attained” definition contains a very restricted form of subsidiarity: subsidiarity only in the mode
of achievement of a programme of objectives laid down by the Community. As such, it reserves for
Member Stales the role of agents for the implementation of Community policies.

1.3 WORKABILITY IN INTERPRETING THE DEFINITION

I have explained why I consider the “better attained™ test to be conceptually unsound, in that it is very
limited and does not reflect the “popular” meaning of the word “subsidiarity”. 1 have proposed what I
believe 10 be a better definition (which I have no doubt is capable of improvement).

A further consideration is the extent to which a definition lends itself to legal interpretation: whether
by a Court or by other institutions,

In order to decide whether or not a measure contravenes a “better attained™ test such as that in Article
3b, one is required to ask whether or not the measure's objectives can be sufficiently attained by member
states or better attained I:-j.r the Community. This is essentially a practical and political Judgn:mmt as o
the relative effectiveness in particular circumstances of two allernative political means of securing an
objective. It is not a legal question at all readily capable of determination by a court. It is the type of
guestion which courts will shy away from answering directly, since judges in general do not feel that they
are properly equipped to substitute their own opinion on a question of political fact assessment and value
judgement in place of that of a political body such as the Commission or the Council of Ministers.

Were an item of Community legislation to be challenged before the ECJ on the grounds of alleged
non-compliance with a “better attained™ test such as that in Article 3b, the Court would almost certainly
confine itself merely to asking whether or not the legislating bodies had addressed the question of
whether action at Community level would be more effective, rather than concerning itsell with the merits
of the answer to that question®. It would of course become routine to insert recitals into every regulation
and directive stating that “Whereas the objectives of this measure cannot be sufficiently achieved by the
Member States and can be better achieved by the Community... "

It would be extremely difficult to mount a successful challenge to & Community measure for contra-
vention of a “betier atlained™ subsidiarity test. There would, I consider, be more prospect of mounting
such a challenge under a “common interest” definition of the principle, since the presence or absence of
an identifiable element of harm to other Member States would at least be a more concrele guestion for a
Court to focus on than trying l? compare the relative effectiveness of two courses of action.

' Lord Muckenzie-Stuart, former President of the European Court of Justice, forcefully expressed this view in his letter to
The Times of 15 June 1992: “the imerpretation of subsidiarily is a political #ssue and not one for the Courl of
Justice...Should Maastricht go abead, the Court’s task is an uncnviable one.

* This indeed would be the approach of an English court when faced with similar problems when they anse under English
administrative law.
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Even so, a general test, no matter how carefully thought out and conceptually sound, will not neces-
sarily be predictable in its application to specific policy fields.

This means that it might be possible to achieve agreement in the Community to a general definition of
the principle of subsidiarity. but such agreement could mask fundamental disagreements about the way
in which the principle ought to be interpreted in its application to different specific areas of policy.

1.4 SUBSIDIARITY 1N SPECIFIC AREAS OF POLICY

Apgreement on guidelines for the application of the principle to specific areas of policy would therefore
be the most vital element in securing the effective implementation of the principle in the Community.
Without such agreement, the implementation of the principle could well prove disappointing both at the
legal and at the political level.

Competition law and Stare atds: This field is of particular interest because of an analysis of the poten-
tial application of subsidiarity to this field by the Commissioner responsible, Sir Leon Brittan', As an
example of the principle of subsidiarity in operation, Sir Leon points to the division, based principally on
turnover limits, between Community and national control of mergers. Mergers which have significant
effects at Community level should be analysed and regulated at that level; mergers which only have
effects at national level should be left to be regulated at that level,

Sir Leon proposes extending this principle to the control of potentially anti-competitive agreements
and cartels by, in effect, delegating responsibility for the enforcement of Community competilion law Lo
national authorities and courts in cases where multi-country or Community wide investigations and
actions are not necessary. Sir Leon also refers 1o his proposal to exempt state aids amounting to less than
50,000 ECU over a 3 year period from Commission scrutiny, as an example of subsidiarity in action.

One can have certain reservations about aspects of Sir Leon’s case. The fact that the Commission is
actively pressing for a radical reduction of the merger turnover threshold. so bringing many more merg-
ers within its own control, suggests that the Commission sees the need for its own intervention with dif-
ferent eyes from more detached observers. The State aids threshold is miniscule and would have to be
substantially raised to be taken seriously as an implementation of the principle of subsidiarity. The return
of competition law to national authorities is proposed to be delegation merely of the enforcement of
Community law and policy, rather than the restoration to Member states of fuller freedom of action in
substantive competition law and policy.

These reservations point to the necessity of the Commission not being judge in its own cause when it
comes to questions of subsidiarity, But despite these reservations, Sir Leon has identified a principle
according to which a dividing line can be worked out between Community and national spheres of action
in the competition field.

Social palicy: This is probably the most difficult area to achieve agreement within the Community on
how subsidiarity should be applied: or at least to achieve an agreement which reflects Britain’s views and

interasts,

The problem is that, at least on one view, the Treaty objectives in the social policy field themselves
offend against the principle of subsidiarity. Article 119 of the Rome Treaty provides for equal pay
between the sexes, and has been held to be directly applicable®. Article 118a provides for the adoption of
measures (by qualified majority voting) in aid of the health and safety of workers. Art 118a is the Treaty
provision which is being used to press the United Kingdom to adopt the 48-hour working week.

Health and salety standards, or equal pay at work, within one Member State do not directly affect
other Member States. At first sight one would therefore think that measures in the social field would be
prime candidates for falling foul of the application of the principle of subsidiarity. This reckons without
the view which found expression in the judgment of the European Court in the Defrenne case on equal

pay:

“The aim of Article 119 is to avoid a situation in which undertakings established in States which
have actually implemented the principle of equal pay suffer a competitive disadvantage in intra-
Community competition as compared with undertakings established in States which have not yet
eliminated discrimination against women workers as regards pay.”

The same line of reasoning could, of course, be used to justify all forms of Community social policy
which impose costs on businesses. The problem is that once this argument is accepted, it is very difficult
to see any dividing line by which the principle of subsidiarity can be applied in the social sphere.

I Lecture 1o the London Common Law and Commercial Bar Association, “Subsidiarity in Competition Law”, 2 July 1992,
? Defrenne v. SABENA [1976] ECR 455,
3 [1976] ECR 455 at 471, para 9.
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It is very important that the United Kingdom wins agreement that this argument—the “uniform hand-
icap™ argument—is not of itsell’ a sulficient justification under the principle of subsidiarity for the impo-
sition of internal measures within member states. IF such agreement is not won, it is very likely that the
principle of subsidiarity will in practice prove of little use as a means of checking intrusive social policy
MEASUNES.

Enviropnent: In this feld, a form of the subsidiarity principle is already present in the Treaty, in
Article 130r(4) quoted above. This is a “better attained™ test, upon whose limitations [ have already com-
mented above, Those shortcomings are graphically illustrated by the Community’s failure in the environ-
mental field 1o keep out of environmental matiers which are purely internal to Member States.

In the field of the environment it is possible in principle to construct a dividing line between matiers
which are internal to Member States, and those matters which may impinge upon other Member States.
Atmosphernic and sea pollution for example are matters which may impinge on other Member States, and
therefore for which there is a case for regulation at Community level. On the other hand, the line of
motorways is an internal matter which should not be the concern of the Community.

It is ironic that drinking water standards, which have recently caused so much trouble to the United
Kingdom, appear to be essentially an internal matter. This is a matter which is ripe for return to national
standards of regulation il the principle of subsidiarity is genuinely applied. Drinking water is not (except
in bottled form to which different standards apply) generally traded across national [rontiers in the
Community.

Single Marker: It may be thought at first that there is little scope for the application of the principle of
subsidiarity in the field of “single market” measures, since the essence of such measures is to create a uni-
form set of rules for goods and services which circulate within the single market. Furthermore, there is
reluctance from the United Kingdom's point of view to weaken single market measures, since the single
market is viewed as one of the most imporiant benefits of membership of the Community.

Nonetheless, there are aspects of single market measures which could benefit from the application of
the principle of subsidiarity.

An absolutist approach to single market measures requires that in order to achieve a uniform market
across the Community, all goods (or services) which satisfy a set of standards laid down by the
Community should be allowed to circulate freely in all Member states; and all goods (or services) which
do not satisfy the Community standards must be banned in all Member States. This leads to the
extremely difficull task of devising a uniform set of standards, and has a tendeney to lead to the most
restriclive forms of national standards being adopted as the Community standards.

This leads, for example to attempts to ban certain French cheeses from sale in France because their
methods of production do not conform to hygiene standards expected in Germany and elsewhere.

A subsidiarist approach to single market measures would lead to far more emphasis being placed on
the function of Community wide standards as acting as a passport to free circulation, rather than those
standards being used restrictively in all cases to ban local production and sale of all goods which fail to
reach those standards. A purist would argue against this approach by saying that local production and
sale of lower standard goods might compete unfairly with higher standard goods from elsewhere in the
Community.

It is questionable how real is this argument. Such “uniform handicap” arguments, if accepted, can be
used to justify the imposition of all sorts of costs and restrictions—including employee social benefits and
Social Charter measures—upon the grounds that if businesses in some Member States carry a cosl, then
all must be forced to do so. '

More emphasis on liberalising measures in the single market area—making achievement of a set of
Community standards a passport to free circulation—rather than on restrictive measures, would be con-
sistent with the United Kingdom's general arguments against the imposition of “social™ measures on
grounds of alleged distortion of competition, Furthermore, it would reduce the real reseniment generated
by Europecan Community measures when, for example, well loved national foodstuffs or other goods are
suppressed for failure 1o meet a set of uniform Euro-standards.

1.5 JURIDICAL BASIS AND WIDTH OF APPLICATION OF SUBSIDIARITY PROVISIONS

The “juridical basis” is the légal sirength or force of a3 measure; at one end of the scale a measure can
be embodied at Treaty level, so governing the legal validity of subordinate Communily measures such as
;ugulations and directives. Al the opposite end of the scale of legal strength, a provision could be embod-
]ll.‘d ini ? “gentlemen’s agreement”™ between governments with no legal force in Community law or interna-
tonal law,
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There are the following choices for the juridical basis of a provision implementing the principle of sub-
sidiarity:

Treqty rext: 1 is most satisfactory from a legal point of view 1o embed the principle in the Treaty text.
Such a principle in the Treaty text should not only regulate certain subordinate measures taken under the
Treaty, but should also explictly apply as a guide to the interpretation of the Treaty itself and so qualify
or limit Treaty objectives which might otherwise be inconsistent with the principle.

Protocol: Legally a protocol is as much part of a Treaty as the text itselll It is attached to the Treaty at
signature and has to go through the same ratification procedure. Attaching a protocol to the Treaty of
Maastricht would be only cosmetically different from amending the text: the political attractions of
employing a protocol are in the appearance it gives of not “renegotiating” the text. However, it is inher-
ently unsatisfactory trying to improve a deficient provision in the text by leaving the deficient provision
unamended and seeking to rectify it in a protocol. Given the fundamentally flawed nature of the “better
attained” definition of subsidiarity in existing clause 3b, it would be very difficult to achieve satisfactory
improvement with a protocol, especially if the protocol sought to be merely “explanatory™.

Declararion: A declaration is a statement made by Member States about a Treaty. It expresses their
view as to how it should be interpreted or applied. The political attraction of using a declaration is that
it need not go through the ratification procedures in the same way as the Treaty itsell or a protocol.
However, in that very fact lies its legal weakness. A declaration does not have the legal force of a Treaty
provision and so would only be of persuasive force when the Treaty came to be interpreted by the ECJ.
A declaration would be an even less satisfactory method of secking to strengthen a Mawed text than a
protocol,

Subordinagte measure: An atlempt could be made to embody the principle of subsidiarity in a subordi-
nate measure under the Treaties such as a Regulation of the Council of Ministers, However, the Council
could not by such a measure impose a binding fetter on its exercise of the powers conferred on it by the
Treaty, so such a measure could be overridden if felt politically convenient at the time. It would however
be possible to create a Treaty provision which empowers the Council or another body 1o create detailed
guidelines on the application of the principle of subsidiarity and gives force to those guidelines.

Inter-governmental agreement: This would essentially be litile different in its legal effects from a
Declaration, unless given force in Community law as an addition to or amendment of the Community
Treaties.

1.6 INSTITUTIONAL MECHANISMS

In a previous publication' I have set out my reasons for believing that both the Commission and the
European Court have exhibited inbuilt tendencies towards over-centralisation. It must be questioned
whether the principle of subsidiarity, if left to be applied and interpreted by these bodies, will in fact be
accorded as great a respect as is hoped for it.

The Council of Ministers cannot itsell act as a satisfactory brake on measurés which offend against
subsidiarity. By definition, the measures which are in question will not be voted through the Council
unless all or a qualified majority of Member States are in favour of them. The majority who are politi-
cally in favour of the measures are unlikely to agree that they offend against the principle of subsidiarity.

For the same reason, a commitlee of representatives of Member governments would be unlikely to be
an effective check against measures which contravene the principle of subsidiarity, since their votes would
merely reflect those of their governments on the Council,

This leads to the requirement for a body of persons mdr:andmi of the Commission, the Council or
Member governments, specifically charged with the task of reviewing proposed Community legislation in
order to safeguard the national autonomy of Member States. One possibility would be a panel of persons
nominated by the national legislatures of Member States. This body should have a prescribed part in the
Community legislative process and at very least powers to force delay and reconsideration of measures,
and preferably more substantial blocking powers. It could either review all legislation automatically, or
intervene on the complaint or mstigation of a Member State or other interested parties.

1.7 How EFFECTIVE IS “SUBSIDIARITY™ UNDER THE MAASTRICHT TREATY?

Although the text of the Maastricht Treaty refers to the principle of subsidiarity in a number of plaoes.
those lead back to “subsidiarity™ as defined in new proposed Article 3b of the Rome Treaty:

“In areas which do not fall within its exclusive competence, the Community shall take action, in
accordance with the principle of subsidiarity, only if and in so far as the objectives of the pro-

I'*Europe and the Constitution after Manstricht”, published by the Society of Conservative Lawyers, June 1992,
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posed action cannot be sufliciently achieved by the Member States and can therefore, by reason
of the scale or effects of the proposed action, be better achieved by the Commumity.

Any action by the Community shall not go beyond what is necessary to achieve the objectives of
this Treaty "

This new Article embodies the “better attained™ test of subsidianty, and so0 suffers from the senous
defects of concept and of enforceability of that form of test which I have outlined above.

It is worth looking in turn at how far it fulfills the other requirements for legal effectiveness which 1
have postulated in Section 1.1 above.

Field of application: The Article on the face of it does not apply to areas of policy which are within
“the exclusive competence of the Community”. The precise width of this exclusion is not clear, and will
nol be easy to interpret. The existence of this exclusion means that the Community will be entitled to
take action in circumstances where national action would be entirely satisfactory, if the area of policy
concerned is one of “exclusive competence”,

The other (less obvious but very significant) gap in the feld of application of this Article is that it enly
applies to subordinate legislation and actions (regulations, directives and decisions) and does not regulate
the interpretation and application of the provisions of the Treaty themselves. Thus, Treaty provisions
which are held by the European Court of Justice to be “directly applicable™ as part of the laws of
Member States are not subject to this Article!. It would also appear that the large body of existing legis-
lation (regulations, directives) already passed under the Rome Treaty before the commencement date of
the Maastricht Treaty will not be subject to Article 3b either: it will only apply to new “actions™ taken by
the Community afier Maastricht comes into {orce.

Institutional mechanisms: The Maastricht Treaty lacks institutional mechanisms by which the principle
of subsidiarity can be given effect. Legal challenge before the ECJ is likely to be a virtually ineffective
mechanism for the reasons given above. There is no institutional counterweight Lo limit the natural cen-
tralising tendencies of the Commission, or which would bring an independent view to bear upon which of
the Commission’s activities are superflluous in the light of subsidiarity.

Comclusion: The proposed Article 3b is subject to important limitations in its field of application, is
unsatisfactory in its definition of the concept of subsidiarity, is incapable of being predictably interpreted,
and lacks an institutional mechanism to secure its effective observance. These problems render it, consid-
ered as a legal mechanism, virtually ineffective as a limitation on future overcentralising measures of the
Community imstitutions.

Considered at the political level, the defects in the definition of subsidiarity in Article b seriously
detract from its uselulness even as the basis of political arguments against unwelcome measures,

1.8 SUuMMARY OF CONCLUSIONS:

1. The principle of subsidiarity can be made to work in the European Communities. The ingredients
needed to make it work are:

(1} A sound definition of the basic principle of subsidiarity.

{2} Guidelines which lay down the basic approach to applying the principle of subsidiarity in differ-
ent specific policy areas.

(3) A firm juridical basis for the principle at Treaty level.
(4) Institutional mechanisms designed to secure the effective observance of the principle.

2. Proposed Article 3b of the Treaty of Rome, 1o be inserted by the Treaty of Maastricht, is to be wel-
comed in so far as it represents a formal acknowledgement that the principle of subsidiarity (in some
form) should play its part in the workings of the European Community.

3. However, proposed Article 3b is subject to important limitations in its field of application, is unsat-
isfactory in its definition of the concept of subsidiarity, is incapable of being predictably interpreted, and
lacks an institutional mechanism to secure its effective observance. Unless it is improved, these problems
will render it, considered as a legal mechanism, virtually ineffective as a limitation on fulure over-central-
ising measures of the Community institutions.

4. Proposed Article 3b contains a “better attained” definition of subsidiarity, which asks whether
Community or national action will be better at attaining Community-defined objectives. This is in fact a

! Important examples of ":-l'i;mly applicable™ Treaty provisions are Articles 30 to 36 (free movement of goods), Article 119
(equal pay for men and women), and Article a (1he single market to comprise “an area without internal frontiers™).
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very limited definition of subsidiarity which falls a long way short of what subsidiarity is understood 1o
mean according to current political expectations. The adoption of the “better attained™ definition as the
basis for the implementation of “subsidiarity” in the Community is likely to disappoint those expecta-
tions.

5. A sound definition of the principle of subsidiarity would require that Community measures be justi-
fied by the need to protect an identifiable common interest, meaning a material effect on the interests of
other Member States.

6. Agreement needs to be reached on at least the basic approach of how to apply the principle of sub-
sidiarity in different policy fields. There are fundamental guestions of appreach to be resolved, particu-
larly in the field of social policy, which are unlikely to be answered by a general definition.

7. Effective implementation of the principle of subsidiarity requires revision of the basic definition in
Article 3b, otherwise any structure of protocols or declarations designed to implement it will rest on
unsound foundations.

B. The principle of subsidiarity should be embodied at Treaty level, and should govern the interpreta-
tion and application of the Community Treaties themselves, not merely subordinate instruments such as
Regulations and Directives.

9. The principle of subsidiarity requires institutional support if it is to be made effective. The
Commission in particular cannot be left to be judge in its own cause of which of its activities and powers
should be restricted or ended because they conflict with the principle,

ANNEX
SUGGESTED REVISED ARTICLE 3b

I. The Commumity shall act within the limits of the powers conferred upon it by this Treaty and of the
objectives assigned to it therein.

2. The Community shall respect the principle that there should be minimum interference with the
autonomy of each Member State and of its citizens. Limitation of or interference with such autonomy is
only justified if and to the extent that it 15 clearly necessary in order to protect a substantial Community
interest, in that there would otheérwise be an adverse effect upon the material interests of other Member
States.

3. The provisions of this Treaty, including provisions which may be directly applicable, shall be con-
strued and have effect subject to this principle. Any action by the Community shall not go beyond what
is necessary to achieve the objectives of this Treaty, and those objectives shall be pursued only to the
extent that such pursuit is compatible with the principle in paragraph 2 of this Article.

APPENDIX 5

Memorandum submitted by John Usher
Professor of European Law, University of Exeter

1) INTRODUCTION

The purpose of the present paper is to consider the legal situation with regard to the provisions of the
Maastricht Treaty following the referenda in Denmark and France. Despite the political upheavals how-
ever, it should be said at the outset that questions such as the transfer of powers (or sovereignty) to the
Community, the direct application and direct effect of Community law, and the correlative theory of the
primacy of such provisions of Community law when they conflict with provisions of national law, were
all established aspects of Community law when we joined in 1973, and are not new problems relating to
Maastricht. Indeed, certain aspects of the Maastricht Trealy represent an atlempl 1o progress by inter-
governmental co-operation away from the compulsory jurisdiction of the European Court.

Turning to the consequences of what has happened so far, the basics may be simply described.

{a) The existing Community Treaties may not be amended unless all existing Member States agree
to and ratify such amendments.

{(b) There is nothing to prevent eleven (or fewer) Member States entering into a Treaty between
themselves on matters outside or additional to the existing Treaties—indeed the Maastricht
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Treaty itself as is well known, envisages less than twelve Member States acting together in the
“new” areas of Monetary Union and Social Policy. In the former case, the situation arises not
just from the special treatment accorded to the UK and Denmark, but also from the fact that it
was appreciated that not all Member States would meet the rather striet criteria for economic
convergence laid down as the precondition for participation in the monetary union. The example
could also be taken, however, of the Schengen Agreement on the elimination of border controls,
to which the United Kingdom is not a party.

This agreement was negofiated in June 1985 (that is before the adoption of the Single European Act)
between Germany, France, and the Benelux countries, and has been acceded to by Italy (1990), and
Spain and Portugal (1991). Without entering into the substantive details of the agreement or of the 1990
convention lor its application. it may be noted that it sets out rules for crossing the signatory States’
frontiers not just for their own citizens but also for citizens of all EC Member States, that it indicates
matiers on which the signatory States are to take common initiatives at the Community level, and that it
requires the development of common policies by its participants in areas such as visas for citizens of non-
Member States of the EC—a matter which would be brought expressly into Community competence by
the Maastricht Treaty.

It may be wondered how far this is an indicator of things to come, though for the Maastricht Treaty
itsell” to operate in this way would require redrafiing (particularly of the institutional provisions) and
hence possible renegotiation of the compromises so painfully reached in December.

(c) it may be submitted that much of what is in the Maastricht Treaty may lawfully be achieved
without amending the existing Treaties, and the rest of this paper will be devoted to a consider-
ation of this possibility in the context of certain major aspects of the Maastricht Treaty.

ill EUROPEAN Union

The Maastricht Treaty makes a clear distinction between the European Union, where its provisions, on
matters such as Foreign and Security Policy and on Justice and Home Affairs, are essentially non-justi-
ciable, and the European Communily subject to the compulsory jurisdiction of the European Court of
Justice—although it must be said that this concept is somewhat blurred in the context of citizenship of
the Union. which is inserted into the Community Treaty, and to thal eéxtent must be intended to give rise
to legally enforceable rights. To the extent that the Union provisions are non-justiciable, the lawyer
might well wonder what useful purpose was served by inserting them into a Treaty. Indeed, the political
cooperation provisions in the Single European Act, which are similarly non-justiciable. appear Lo a large
extent to have been a consolidation of what had already been achieved by political agreement. It may be
suggested that developments in this area may continue to be made by political agreement.

Perhaps more contentiously, it may be submitted that, since the European Court held in its December
1991 Opinion 191 on the European Economic Area Agreement that the Community already had the
objective of achieving European Union, it might even be legitimate to legislate in this area using the gen-
eral power of art .235 of the EEC Treaty, which allows the Council, in the absence of more specific pow-
ers. 1o enact legislation which is necessary to achieve the objectives of the Community. In other words, a
consequence of failure to ratify Maastricht might be that areas which under that Treaty were intended o
be a4 matter of intergovernmental co-operation might become subject, over the years, to binding
Community rules.

) Ecoxnosic anp MoMerary Unpos

It 15 sometimes forgotten that the EEC Treaty has from the outset required, under arts. 103 and 105,
coordination of economic policy and exchange rate policy, and in its December 1991 Opinion 191 the
European Court also suggested that the attainment of Economic and Monetary Union was already a
Community objective: it should therefore hardly be a surprise that the ECU has been defined in a series
of Regulations enacted under art. 235, Furthermore, legislation expressly intended to give effect to the
first stage of Economic and Monetary Union has already been enacted.

However, the European Monetary System itself shows what can (and cannot) be achieved in the grey
area between political agreement and “soft™ law: its ground rules adopted in December 1978 are con-
tained in a “Resolution™ (an act nowhere defined in the Treaties) of the “European Council” (a body
whose existence was first legally recognised in the Single European Act and which is treated in the
Maastricht Treaty as an organ of the Union rather than of the Community). Whatever its legal status,
considerable amounts of money have recently been spent endeavouring to maintain it. Recent events also
however show that the extent to which Member States feel obliged to support each others currencies may
be a matter of political and ecorfomic judgment, in the absence of binding legal rules.

Formal sccondary legislation has been used to create a Monelary Committee, a Committec of
Governors of Central Banks, and the European Monetary Co-operation Fund, It may be doubted as a
maltter of law (as opposed 1o politics) whether it is impossible to create a European Central Bank (or sys-
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tem of central banks) by the same method, although the existing case-law on delegation of powers sug-
gests that it would not be possible to grant such a body power 1o issue binding Community legislation of
the types defined in the Treaty. Similarly, il secondary legislation has already created the ECU, can it not
further define its role as a currency? Such legal theorising should however be tempered by the need for
economic convergence, as was realised by those who drafted the Maastricht Treaty.

iv) SociaL Poricy

The Maastricht Protocol on Social Policy does, of course, purport to allow eleven Member States to
act together through the Community institutions. However, the present author is one of those who has
doubts as to how far it would be used. It refers to continuing “along the path laid down in the 1989
Social Charter”™ (also signed by eleven Member States). That Charter declared expressly that its imple-
mentation “must not entail an extension of the Community’s powers as defined by the Treaties™, and
listéd in detail the existing provisions which could be used. Legislation has in fact been issued under gen-
eral Treaty powers which expressly states that it is intended to implement the Social Charter, such as
Directive 91/533 on contracts of employment, which, since it was made under art. 100 which requires una-
nimity in the Council, must at the least not have been opposed by the United Kingdom minister. This
pattern has been repeated in Council Directive 92/56 on collective redundancies. The present author
remains of the opinion that most of the Social Policy Protocol may be achieved under existing Treaty
provisions.

v) OTHER POWERS

The present writer has gone on record elsewhere with the view that most of the “new” powers in the
Single European Act represented Treaty recognition of developments which had already taken place
under general Treaty powers, in particular arts. 100 and 235, in areas such as environmental law. The
sameg approach could be taken with regard to the Maastricht Treaty: when it was signed there was
already Community legislation on, for example, consumer protection, tourism, energy policy, European
networks, health protection and {to a limited extent) education.

Whilst many current EEC provisions may only be used to the extent “necessary” for the achievement
of the Community's objectives, failure to ratify the Maastricht Treaty will mean that there will be no
express reference to subsidiarity. To some extent the political objective of requiring the Community leg-
islative institutions to bear that consideration in mind would appear already (o be being observed; for
example, Council Decision 92421 on tourism policy expressly refers in its recitals to the “need to comply
with the subsidiarity principle”.

On the other hand its legal effects may be doubted. In this context it 15 worth recalling the long-estab-
lished case law on the the judicial review of a Community institution’s discretion. Where “the evaluation
of a complex economic situation” is involved, the Court must confing itself to examining whether the
exercise of the discretion contains a manifest error, or constitutes a misuse of power, or whether the insti-
tution did not “clearly” exceed the bounds of its discretion!. Since this case-law was developed in the
conlext of the exercisé of delegated powers by the Commission, it would seem highly unlikely that the
Court would wish to exercise a greater degree of control over the exercise of original legislative power by
the Council of Ministers.

vi) IMsTITUTIONAL REFORMS

What cannot be done without a treaty amendment, however, is to change the legislative procedure
under which Community measures are adopted. Mevertheless, while it is in the institutional and procedu-
ral area that the failure to ratify Maastricht would be most noticeable, certain provisions do no more
than to consolidate the case-law of the European Court, notably the revised art. 173 of the EEC Treaty
with regard to the status of the European Parliament as applicant and defendant in actions for annul-
ment, and the reference to respect for fundamental rights “as general principles of Community law™ in
art.F(2) of the “Common Provisions”. On the other hand, it is difficult to see how reforms of legislative
procedure, in particular the co-decision mechanism between the Parliament and the Council, can be
introduced into existing areas of Community competence without a Treaty amendment agreed by all the
Member States; indeed, while it may be possible for eleven Member states to operate new procedures
agreed by them in new areas of competence which apply only 1o them, it may be submitted that a serious
problem even with the Maastricht Protocol on Social Policy (if it comes into force) is the overlap of cer-
tain of its substantive provisions with unrepealed provisions of the present version of the EEC Treaty.

Finally, it may be observed that Protocols on such matters as the Irish constitution and the interpreta-
tion of the European Court’s judgment in the Barber case will disappear if the Maastricht text docs not
enter into force. With regard to the latter Protocol, it may be wondered what effect it will have even if
the Maastricht text does eventually enter into force if the European Court delivers another judgment tak-
ing the matter further in the intervening period.

! Case 55775 Balkan v. HZA Berlin-Packhaf [1976) ECR 19 at p. 30,
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vii) CONCLUSIONS

The aim of this paper has been to discuss what is legally possible rather than what may be politically
realistic, but its main theme is to suggest that the Community has been and is likely to remain a dynamic
body which could continue down many of the paths indicated at Maastricht even without the benefit of
a new Treaty, provided there is a common will so to do.

In this context it is perhaps worth remembering that the concept of an Economic Communily arose
from the ashes of the failure to ratify a Defence Community Treaty, that the French “empty chair” pol-
icy in 1965-6 led to the introduction of the Common Customs TarifT eighteen months early in July 1968,
and that, for example. the Community’s move into environmental law and consumer protection under
general Treaty powers occurred in the 1970°s when its legislative mechanisms are commonly supposed to
have stuliified. On the other hand whal clearly cannot be done without a Treaty is to iry to reduce the
democratic deficit by increasing the role of the European Parliament. The present writer's personal wish
remains, however, that the Maastricht Treaty will eventually enter into force.

APPENDIX 6
Memorandum submitted by Jeremy Lever QLC.

1. In this Memorandum I set out my view, as a lawyer, on the principle of subsidiarity, as contained in
Article 3b of the Treaty establishing the European Economic Community as amended at Maastricht. I
also deal with the application of the principle of subsidiarity in the field of competition law, an area of
law with which I am familiar as a practitioner. Lastly I draw attention to the potential significance of the
establishment of the office of a Community Ombudsman.

THE TEXT OF ARTICLE 3B
2. Article 3b of the Treaty, as amended, provides that;

The Community shall act within the limits of the powers conferred upon it by this Treaty and of
the objectives assigned to it therein.

In areas which do not fall within its exclusive competence, the Community shall take action, in
accordance with the principle of subsidiarity, only il and in so far as the objectives of the pro-
posed action cannot be sufficiently achieved by the Member States and can therefore, by reason
of the scale or efforts of the proposed action, be better achieved by the Community.

Any action by the Community shall not go beyond what is necessary to achieve the objectives of
this Treaty.

THE OBIECTIVES AND ACTIVITIES OF THE COMMUNITY

3. In order to ascertain the meaning and scope of Article 3b of the amended Treaty, it is first neces-
sary to examine generally the scope of the amended Treaty and the objectives set out in it.

4. The amended Treaty will be called the Trealy establishing the European Community. It is of more
than semantic significance that the amended Treaty omits the word “Economic” from the title of what is
now the European Economic Community (which, together with the European Coal and Steel
Community and the European Atomic Energy Community, comprise the “European Communities™): the
objectives of the Community will extend well outside the economic sphere. Thus Arucl: 2 of the amended
Treaty provides (emphasis added) that:

The Community shall have as iis task, by establishing a common market and an economic and
monetary union and by implementing the commeon policies or activities referred 1o in Articles 3
and 3a, to promote throughout the Community a harmonious and balanced development of
economic-activities, sustainable and non-inflationary growth respecting the environment, a high
degree of convergence of economic performance, a high level of employment and of social pro-
tection, the raising of the standard of living and guality of life, and economic and secial colesion
and sofidarity among Member-States.

3. Article 3 of the amended Treaty includes the following new activities of the European Community:

-~ measures concerning the entry into, and movement of persons in, the internal market (Article
3(d)):
4

— the strengthening of the competitiveness of Community industry (Article 3(1));
encouragement of the establishment and development of trans-European networks (Article 3(n)):
— a contribution to the attainment of a high level of health protection (Article 3(o));
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— a contribution to education and training of quality and to the flowering of the cultures of the
Member States (Article 3p)):

— a contribution to the strengthening of comsumer protection (Article 3(s)—although the
Communily has been pursuing policies in the field of consumer protection already—and

— measures in the sphere of energy, civil protection and tourism (Article 3{t)).

6. Article 3(h) includes a provision that is already elsewhere in the Treaty, which provides for the
approximation of the laws of Member States to the extent required for the proper functioning of the
common markel. The ambitl of this provision will become much wider when the Communily’s objectives
are widened as provided for by Article 2 of the amended Treaty and the activities of the Community are
increased as provided for by in Article 3.

7. Finally, in the context of the Community's powers, one should not overlook Article 235 of the
Treaty which, both in its pre-existing form and as amended, provides that:

If action by the Community should prove necessary to attain, in the course of the operation of
the common market, one of the objectives of the Community and this Treaty has not provided
the necessary powers, the Council shall, acting unanimously on a proposal from the Commission
and after consulting the European Parliament, take the appropriate measures.

8. Important Community Directives have been adopted on the basis of Article 235, notably in the field
of the environment. Examples include Council Directive 76/160 concerning the quality of bathing water
(OJ 1976 L31/1) and Council Directive 80/778 relating to the quality of water intended for human con-
sumption (OJ 1980 L299/11). Article 235 has also been used as the basis for the merger control regula-
tion, Council Regulation 4064/89 on the control of concentration between undertakings (OJ 1990
L257/14), and in the social field as the basis for Council Directive 797 on the progressive implementation
of the principle of equal treatment for men and women in matters of social security (1979 OJ L3/24).

9. Measures taken under Article 235 require unanimity. So do Council measures 1o harmonise laws of
the Member States—being laws that directly affect the establishment or functioning of the common mar-
ket (see Article 100). However, Ariicle 100a, which was introduced into the existing Treaty by the Single
European Act, provides for an exception to Article 100. Article 100a enables the Council to take har-
monising measures that have as their object the establishment and functioning of the internal market by
qualified majority voting rather than by unanimity. The internal market is defined in Article 7a of the
amended Treaty as *an area without internal frontiers in which the free movement of goods, persons,
services and capital is ensured in accordance with the provisions of this Treaty™. However fiscal provi-
sions, provisions relating to the free movement of persons and those relating to the rights and interests of
emploved persons that have as their object the establishment and functioning of the internal market still
require unanimity. And where a measure is adopted under Article 100a by qualified majority, Member
States retain a qualified right to apply national provisions in so far as such provisions are justified on
certain specified “non-economic” grounds (public morality, public policy, public security: the protection
of health and life of humans, animals and plants; the protection of national treasures; the protection of
industrial and commercial property: the protection of the environment; and the protection of the working
environment) and the Commission verifies that the national provisions are not a means of arbitrary dis-
crimination or a disguised restriction on trade between Member States and accordingly confirms them.

10. In all the new areas where competence has been given o the Community by virtue of Article 3 of
the Treaty, other than in the field of industrial policy (see Article 130(3), the voting in the Council is by
qualified majority, save where the Council wishes to overturn the European Parliament's rejection of the
Council’s common position or to amend the European Parliament’s amendments to the Council’s com-
mon position, being amendments that have been endorsed by the Commission, (see Article 189¢ of the
amended Treaty).

THE SCoPE OF ARTICLE 38

11. The first sentence of Article 3b merely confirms the fact that the Community has no sovereign
powers of its own but relies on powers having been assigned to it, pursuant to the Treaty, by the
Member States.

12. The second sentence of Article 3b contains the heart of the subsidiarity principle. The first point to
note is that it applies only to arcas outside the exclusive competence of the Community. For example, the
Community has exclusive competence in the field of external trade (Article 113). In other areas of
Community activity the Community is deemed to have exclusive competence when it adopts rules for a
particular sector in the sense that Member States are thereafter under an obligation to refrain Irom tak-
ing any measures which might undermine or create exceéptions to the common rules laid down by the
Community. This principle is well established in the case law of the Court of Justice see, for example,
Case 177/78 Pigs and Bacon Commission v. McCarren [1979] ECR 216l. The areas where the
Community has exclusive competence are therefore quite extensive.
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13, In the environmental area, there has been an interesting progression. The EEC Treaty in ils ongi-
nal form did not contain the necessary powers to take such measures which could therefore be taken only
iff action by the Community proved necessary o attain, in the course of the operation of the common
market, one of the objectives of the Treaty; unanimity in the Council was then required (Article 235).
The Single European Act specifically created a power for the Community to take action in the environ-
mental area though it still required unanimity in the Council for the taking of such measures. The Treaty,
as now to be amended, carries the process a stage further forward by enmabling the Council, by unani-
mous decision, Lo defing those environmental matters on which thereafier decisions are (o be taken by a
qualified majority. However, in most of the new areas brought by Maastricht within the purview of the
European Community, the Council will be able from the outset to act by qualified majority.

14. Generally speaking, for one reason or another, the exercise by the Community of its exclusive
competence does nol require a unanimous vote in the Council. Therefore, the absence of any requirement
to apply the principle of subsidiarity in the area of the Community’s exclusive competence is not counter-
balanced by a legal requirement that every Member State should concur in the exercise of the compe-
tence,

15. Even in areas where competence is shared between the Community and Member States, will the
principle of subsidiarity provide a significant legal constraint on the ability of the majority to take
action? Recent and proposed Directives in the field of the environment and employment indicate the kind
of basis on which the need for action at the Communily level can, and probably will, be claimed in the
new areas of activity by the Community.

16. Thus, in Council Directive 80/778 on drinking water the relevant paragraphs of the preamble state:

Whereas a disparily between provisions already applicable or in the process of being drawn up
in the various Member States relating to the guality of water for human consumption may cre-
ate differences in the conditions of competition and, as a result, directly affect the operation of
the common market; whereas laws in this sphere should thercfore be approximated as are pro-
vided for in Article 100 of the Treaty,

Whereas this approximation of law should be accompanied by Community action designed to
achieve, by more extensive rules concerning water for consumption, one of the aims of the
Community with regard to the improvement of living conditions, the harmomous development
of economic activities throughout the Community as a continuous and balanced expansion;
whereas certain specific provisions to this effect should therefore be laid down; whereas Article
235 of the Treaty should be invoked as the necessary powers have not been provided for by the
Treaty.

17. Similar reasoning was used in Council Directive 76/160 on bathing water:

Whereas surveillance of bathing water is necessary in order to attain, within the framework of
the operation of the common market, the Community's objectives as regards the improvement
of living conditions, the harmonious development of economic activities throughout the
Community and continuous and balanced expansion; whereas there exist in this area certain
laws, regulations or administrative provisions in Member States which directly affect the fune-
tioning of the common market; whereas however not all the powers needed to act in this way
have been provided for in the Treaty.

18. In so far as Council Directives B0¢T778 and 76/160 were required to be taken in part under Article
235, they required unanimity in the Council but in the present context that only goes to show that all the
Member States accepted the rationale for action at the Community level. The justification advanced for
taking measures at the Community level is also apparent in the recent legislation and proposed legislation
in the employment field under Article 118a of the Treaty, introduced by the Single European Act, which
allows gqualified majority voting in the Council (for this purpose it is unnecessary to go into the contro-
versial question of whether measures that have been, or are to be, purportedly taken in the employment
field are really social measures anyway). Thus, on the 25 June 1991 the Council adopted a Directive sup-
plementing earlier measures to encourage improvements in workers™ safety and health at work: see OJ
1991 L206/19. The relevant paragraphs of the preamble state:

Whereas Article 118a of the Treaty provides that the Council shall adopt, by means of direc-
tives, minimum requirements for encouraging improvements, especially in the working environ-
ment, to guarantee a hetter level of protection of the safety and health of workers;

Whereas this directive constitutes a practical step within the framework of the attainment of the
social dimension of the internal market”.
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19. Similar reasoning appears in the proposed Council Directive concerning the protection at work of
pregnant women or women who have recently given birth. The relevant paragraphs of the preamble
slate:

Whereas Article 118a of the Treaty provides that the Council shall adopt by means of directives.
minimum requirements for encouraging improvements, especially in the working environment,
to ensure a betier level of protection of the safety and health of workers;

Whereas 11 Heads of State or Government of the Member States of the European Community,
mecting in Strashourg on 9 December 1989, adopted the Community Charter of hasic social
rights for workers;

Whereas paragraph 19 of this Charter lays down that “Every worker must enjoy satisfactory
health and safety conditions in his or her working environment”, and that “appropriate mea-
sures must be taken with a view to achieving further harmonisation of conditions in this area
while maintaining the improvements made™;

Whereas the Commission, in its action programme for the implementation of the Community
Charter of basic social rights for workers, has included amongst its aims the adoption by the
Council of a directive on the protection of pregnant women at work.

20. The proposed Council Direclive concerning certain aspects on the organisation of working time
provides in its preamble as follows:

Whereas Article 118a of the EEC Treaty provides that the Council shall adopt, by means of
directives, minimum requirements for encouraging improvements, especially in the working envi-
ronment, o guarantee a better level of protection of the safety and health of workers:

Whereas laying down minimum requirements with regard to individual periods of rest and of
work improves the working conditions referred to in Article 118a;

Whereas the Communily Charter of the Fundamental Social Rights of Workers states at Title 1,
point 7 that the completion of the internal market must lead to an improvement in the living
and working conditions of workers, a process which must result from an approximation of these
conditions, while maintaining the improvement, as regards in particular the duration and organ-
isation of working lime; whereas point 8§ states that every worker of the European Community
shall have a right to a weekly rest period and to annual paid leave, the duration of which must
be progressively harmonised in accordance with national practices: whereas point 19 of the said
Charter affirms that every worker must enjoy satisfactory health and safety conditions in his
working environment and that appropriale measures must be taken in order to achieve further
harmonisation of conditions in this area while maintaining the improvements made:

Whereas the European Parliament considers it indispensable in its Resolution of 15 March 1989
on the social dimension of the internal market that minimum rules should be adopted which
establish a ceiling lor daily and weekly working times;

Whereas in order to achieve improvement in the health and safety of workers certain minimum
daily and weekly rest periods should be complied with for all workers in the Community.

21. If such reasoning is adopted in the future, the principle of subsidiarity in Article 3b of the
amended Treaty would appear to be inapplicable in a situation where the Community has decided that it
1% necessary to harmonise national laws for the purpose of achieving one of the objectives of the common
market, whether it be the raising of the standard of living and quality of life or achieving a high level of
social protection. As a matter of logic it is difficult to see how such objectives can be achieved otherwise
than at a Community level. It is true that the recent Directives in the employment field are gencrally
without prejudice to national rules which go beyond what is laid down at the Community level.
However, since the purpose of most Community measures, particularly in the field of employment and
environment, is a raising of general standards throughout the Community, it is difficult to see how one
will be able to argue that such an objective can be sufficiently achicved at the national level and difficult
to see how one will be able to refute the contention that the proposed action is better achieved by the
Community.

22. In the absence of political agreement at the Community level, whether within the Council or the
Commission, that a proposed measure should not go forward by reason of Article 3b of the Treaty, the
Court of Justice would, in my judgment, be unlikely to strike down a Directive which sought to achieve
one of the objectives of the Community and fell within the scope of the Community’s activities on the
basis that it was incompatible with the principle of subsidiarity laid down in Article 3b of the amended
Treaty.



(4] THE FOREIGN AFFAIRS COMMITTEE

23. This is not to say that the enunciation of the principle of subsidiarity in Article 3b of the amended
Treaty is a sham or even that it will necessarily be ineffective. It may be highly.effective as a “constitu-
tional convention™ if it is loyally supported by the Council and by the Commission whenever unanimity
in the Council is not required. However, if it is not so supported at the political level, the law is unlikely
in practice to be of much use in realizing the principle. Moreover, if I were to be proved wrong about
this and the law turned out to be effective in “securing subsidiarity”, it would probably be because the
Court of Justice itsell became very obviously “politicized”—making the appointment of the judges of
that Court “by commen accord of the Governments of the Member States™ (Article 167) a very signifi-
cant political act.

24, One solution that might have been, but was not, adopted at Maastricht would have been to
require unanimity within the Council for all measures in all of the new arcas of competence for the
Community, unless and until the Council unanimously resolved that in respect of specified matters in
those areas a qualified majority should suffice (that is the solution adoptéd in the environmental area, to
which I have referred above). Any Member State could then have ensured respect for the principle of
subsidiarity by withholding approval for any measure in any of the new areas, though of course such a
solution would also have enabled any Member State 1o block such measures for other reasons uncon-
nected with subsidiarity and that was presumably thought to be too high a price to pay.

SUBSIDIARITY 1N THE FIELD oF CoMPETITION Law

25. In the discussion about subsidiarity some thought should, in my view, be given to the application
of the principle of subsidiarity in the field of competition law. Article 85(1) prohibits agreements or con-
certed practices between undertakings which restrict competition within the common market and may
affect trade between Member States, Any such agreement is automatically void under Article 85(2) unless
it is exemptied under Article 85(3). Article 86 prohibits any abuse of a dominant position by one or more
undertakings which may affect trade between Member States. At the moment the Commission has the
power to apply Article 85(1) and Article 86 of the EEC Treaty as a matter of public law, and the Courts
of the Member States have the power to apply those Articles as a matter of private law. In theory,
national competition authorities also have jurisdiction to apply Article 85(1) and Article 86 as a matter of
public law so long as the Commission has not initiated any procedure: see Article 9(3) of Couneil
Regulation 17 of 1962; but, because the Commission can at any moment intervene and thereby remove
the jurisdiction of a national authority that has soughi lo exercise thal jurisdiction, Article 9(3) of
Council Regulation 17 has been and is a dead letter. In any event, the Commission has exclusive jurisdie-
tion 1o grant both individual and block exemptions of beneficial agreements under Article 85(3) of the
EEC Treaty. National courts of course recognize the legal effects of such exemptions when the validity of
an agreement is called in question under Community law in a national court. The application of compe-
tition law is therefore an area where there is a degree of shared competence between the Member States
and the Community, although the Commission has exclusive competence to grant exemptions under
Article 85(3) and elTectively exclusive competence in the area of public law, in each case subject to judi-
cial review by the Court of First Instance.

26. The Commission has proved a popular forum with British undertakings that wish to lodge com-
plaints about restrictions of competition or abuses of dominant position. It is often not difficult to show
a sulficient actual or potential effect on trade between Member States even where the parties are both
British undertakings. Particular advantages for a British undertaking of going to the Commission are
that:

(i} the Commission has power 1o lake immediate action (by way of “interim measures™) in really
urgent cases whereas, save in rare cases covered by the Restrictive Trade Practices Act 1976, the
OfTice of Fair Trading has no corresponding power under UK national law; and

(ii) successiul action by the Commission against a wrongdoer under Community law paves the way
for recovery by an injured party of damages whereas there is no right to compensation for loss
suffered by reason of anti-competitive conduct that is condemned under UK national law (save,
again, in rélatively rare cases covered by the Restrictive Trade Practices Act 1976).

27. The popularity of the Commission as a forum for resolving competition disputes is, however, being
undermined by its inability to deal with the growing case load. In a recent case (Case T-24/90 Automec
v. Commission (No. 2), judgment of 18 September 1992) the Court of First Instance upheld the
Commission’s rejection of a complaint made by one Italian undertaking against another Italian under-
taking (albeit a subsidiary of a German company) on the ground that there was no Community interest
in pursuing the complaint and that the complainant should proceed in his national court. In that case the
Commission submitted that it ng longer had the resources in Directorate-General 1V to follow up every
competition complaint. The Commission informed the Court that DG IV now has 28 A-grade posts in
Directorate A dealing with general questions; 90 posts (of which 4 per cent-5 per cent are vacant) in the
sectorial Directorates B, C and D; 44 in Directorate E dealing with State Aids, and 28 in the merger task
force. Directorate-General 1V, with its responsibilities for Community-wide enforcement of Community
law in the field of competition and State aids therefore has a substantially smaller staff than the UK
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Office of Fair Trading even leaving aside the UK Monopolies and Mergers Commission and the UK
Restrictive Practices Court. A shortage of resources in DG IV are nothing new (see, for example, the
Report of the House of Lords Select Committee on the European Communities, European Union, 14th
Report of Session 198485, paragraph 51 at page xxi, and the evidence of Dr. Ehlermann and Dr.
Glaesner at page 106, QQ. 165-6). Nevertheless, until very recently, the Commission was still issuing a
booklet for the information of businessmen which stated:

“When a complaint is submitted by a party having a legitimate interest in the matter, the
Commission will examine whether a violation of the competition rules is in fact taking place. If
the complaint turns oul to be well-founded, the Commission can then take the necessary mea-
sures o put an énd to the mfmngement”™: EEC Competition Rules—Guide for Small and
Medium Sized Enterprises, November 1983, page 46, re-published as “EEC Competition Policy
in the Single Market”, March 1989, page 48.

28. The Commission is, however, now keen 1o see many Community competition cases dealt with at
the national level. [t has recently issued draft Antitrust Enforcement (National Courts) Guidelines which
are designed 1o encourage polential complainanis to go to Mational Courts. A copy of the Guidelines, as
published in the CMLR Antitrust Reports (1992), is annexed to this Memorandum with the permission
of the publishers, Sweet & Maxwell Limited. The draft Guidelines state:-

“10. The Commission belicves that greater involvement of national courts will help to ensure
more balanced application of Community competition rules throughout the Community. It 1s a
crucial step towards a practical division of labour between the Commission and national courts,
in line with their respective functions. The Commission’s primary duty. as a political institution,
is to safeguard the general interest of the Community. It must therefore, through the rational
and rigorous use of its limited administrative resources, concentrate on cases which need to be
dealt with as a matter of priority in the light of Treaty objectives or other important Community
interests. The national courts, by contrast are called upon primarily to protect the legitimate pri-
vate interests of all those who are secking redress.

11. Aceordingly, the Commission intends, in implementing ils decision-making powers, (o con-
centrate on notification, complaints and own-initiative proceedings have particular political, eco-
nomic or legal sigmificance for the Community.

By contrast, cases not invelving specific features that are of general sigmficance should, it
believes, be dealt with differently: while notifications are normally dealt with by means of com-
fort letters, complaints should be handled by the national courts or authorities.

12. However, in determining its prioritics, the Commission also intends to examine whether
individuals and companies have effective scope for enforcing their rights in proceedings before
national courts and to take appropriate account of difficulties or obstacles which national courts
may encounter where the need arises for extensive, cross-frontier investigations or for sectoral or
overall economic assessments.”

At paragraph 25 of the draft Guidelines the Commission refers to its wish to decentralise the applica-
tion of the competition rules as far as possible, applying the principle of subsidiarity.

29. Unfortunately, however, the Courts, at least in this country, provide an unsatisfactory forum flor
the implementation of competition law: lawyers in eighteenth century costume operating in nineteenth
century court rooms do not mix well with late twentieth century economic issues. In particular, when any
economic issue that involves more than straightforward questions of fact come before the general courts
in this country, they and the parties are faced with the problem that statistical and economic malterial
that would be used unquestioningly by government departments. regulatory agencies, market research
organizations and professional economists is liable to be inadmissible as evidence otherwise than by
agreements between the parties. Even relevant specific findings of fact contained in Reports of the
Monopolies and Mergers Commission are inadmissible as evidence of those facts. Additionally the par-
ties 1o private adversary litigation are often extremely ill-placed to gather or put before the judge an ade-
quately supported and reasoned economic analysis and the judge may not have even a passing
acquaintance with economic theory or terminology and has no power to engage in independent economic
research. The idea that the UK Courts will provide an adequate substitute for the enforcement of the
Rules of Competition of the Treaty as rules of public law is therefore unrealistic.

30. There are, then, a number of ways in which the principle of subsidiarity could be applied to the
benefit of those who wish to pursue their Community law rights in the United Kingdom. First, the
United Kingdom competition authorities, that is primarily the Office of Fair Trading, should be willing
to examine Community competition complaints. Although it has the power to do that at the moment as
long as the Commission has not itself initiated any procedure (see Article 9(3) of Regulation 17), in prac-
tice, as I have already said, this is a dead letter: Community competition complaints are invariably dealt
with by the Commission in Brussels and not the OFT. It is desirable that the Draft Antitrust Guidelines
should be amended so as to deal expressly with the position of national competition authorities, rather
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than, as at present, being confined to national courts. The Guidelines should set out the type of cases in
which there would be a presumption that the matter could be dealt with by national competition author-
ities, Examples would include disputes between undertakings in the same Member State that did not
invalve export or import bans (there is an analogy in Article 4(2)(1) of Regulation 17 which provides that
agreements the only parties to which are undertakings from one Member State and that do not relate
either to imports or exports between Member States do nol have to be notified as a precondition for an
individual exemption under Article 85(3)). This would breathe some life into Article 9(3) of Regulation
17.

31. There are many disputes, which fall within the scope of Community competition law, that involve
only British companies. Such disputes could often be more cheaply and quickly resolved by the Office of
Fair Trading in London than by the European Communities Commission in Brussels, whose procedure
i, moreover, slowed down by the need to operate in more than one language.

32. A further. or alternative, suggestion would be to amend United Kingdom competition law so that
it was identical to Articles 85 and 86, subject to there being no need to prove an effect on trade between
Member States. A number of Member States, such as Ireland, Italy and Spain have recently done this. A
reform along this line would plug the gaps that exist at present in UK competition law. A similar reform
was suggested by the Department of Trade and Industry in Opening Markets: New Policy on Resirictive
Trade Practices. July 1989 (Cm 727) but nothing has been done to introduce new legislation (which is
now urgently needed in any event). In the absence of such new legislation United Kingdom companies
are encouraged 1o invoke Community competition law even though the dispute is essentially one of a
domestic nature but where, in order to show that the conduct falls within the scope of Community com-
petition law, it can be argued that the conduct in question “may affect trade between Member States™. IT
United Kingdom competition law mirrered Communily compelition law (withoul the néed to prove an
effect on trade between Member States) there would be much less incentive for parties to essentially
British disputes to invoke Community law at all.

33. Finally. another. although perhaps more controversial way forward, would be 1o seek an amend-
ment to Council Regulation 17 which grants the Commission the exclusive right to give exemptions
under Article B5(3) of the Treaty. Exclusive jurisdiction was given to the Commission by a Couneil
Regulation, not the Treaty. Such exclusive jurisdiction was understandable in 1962 when there existed no
corpus of Community competition law and the Community consisted only of 6 Member States and had
only 4 official languages. The position has changed today. There is a substantial body of case law and
practice on the applicability of Article 85(3). the Communily now consists of 12 Member States and has
9 official languages. The Commission complains about its workload. The Commission should therefore
welcome the opportunity of off-loading some of its cases onto national authorities, even where those
cases may involve the grant of an individual exemption.

34. Clearly 1t would be necessary to ensure that such a procedure did not lead to different criteria
being applied in different parts of the Community and the creation of general legal uncertainty. This
could, however, be avoided by introducing a procedure whereby a national competition authority that
wis proposing to grant an exemption under Article 85(3) of the Treaty would have formally to notify its
intention to the Commission. The matter could then be discussed, as it is now, before the Advisory
Committee of representatives of the Member States. The Commission could be given a right of veto of a
proposed exemption. Such a veto would itself be subject to judicial review pursuant to Article 173 of the
Trealy.

35. 1 believe that such proposals would streamline the conduct of competition law and should be wel-
comed alike by consumers, businesses and bodies that administer competition law.,

THE ESTABLISHMENT GOF AN OMBUDSMAN

36. Lastly, it should not be overlooked that the amended Treaty will create the post of Ombudsman
who will be empowered to receive complaints from any citizen of the European Union, or any national
or legal person residing or having its registered office in a Member State, concerning instances of malad-
ministration of the activities of the Community institutions or bodies (other than the Court of Justice
and the Court of First Instance): see Article 138¢ of the amended Treaty. The creation of an
Ombudsman should be equally Welcome to those who favour further development of the Community and
those who desire 1o see more control over the activities of the Community Institutions in the exercise of
their functions. The office of Ombudsman is capable of making a significant contribution to controlling
the activities of the Community Institutions which have received considerable criticism, some of which at
least has been fully justified.

am
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DEAFT ANTITRUST ENFORCEMENT
(NATIONAL COURTS) GUIDELINES

Draft notice on the application of Articles 85 and 86 of the EEC Treaty by national courts

1. InTRODUCTION

1. The primary responsibility for applying to firms Community competition law as laid down in
Articles 85 and 86 of the EEC Treaty has been given to the Commission of the European Communities.

However. this jurisdiction is not exclusive, and the courts of the member-states may themselves apply
the competition rules. The Commission considers that it is in the interests of an active and effective com-
petition policy and of all the economic operators concerned to expand and lacilitate, as Tast as possible,
reliance on the decentralised decision-making machinery. The national courts have their own responsibil-
ity and a key role to play in this respect.

2. The power of the national courts to apply Community competition rules arises from the principle of
the direct effect of the relevant provisions and exists alongside the corresponding powers of the
Commission and the national competition authorities. It has been expressly recognised by the Court of
Justice of the European Communities.

3. In BRT v. 5ABAM.! the Courl of Justice stated:

As the prohibitions of Articles 85(1) and 86 tend by their very nature to produce direct effects in
relations between individuals, these Articles create direct results in respect of the individuals con-
cerned which the national courts must safeguard.

The task of the national courts is thus not merely to decide on the applicability of the above-men-
tioned Treaty provisions to the cases brought before them. They must also determine the effects in pri-
vate law of prohibitions contained in the Treaty and award the parties those rights which the relevant
applicable national law allows where Article 85(1) or Article 86 is infringed.

4. However, the Commission has sole power to exempt agreements, decisions and concerted practices
pursuant to Article 85(3) from the prohibition laid down in Article 85(1).° Consequently, agreements,
decisions and concerted practices of the type referred to in Article 85(1) must normally be deemed to be
prohibited until such time as the Commission decides 1o exempt them. Any difficulties that might arise
from this legal situation must be overcome through co-operation between the national courts and the
Commission (see points 25 er sey. below). By contrast, Council or Commission regulations granting
block exemption under Article 85(3) from the ban laid down in Article 85(1) to certain categories of
agreements, decisions or concerted practices have direct legal effects. As the Court of Justice has consis-
tently held.? the application of such block exemption regulations falls within the jurisdiction of the
national courts.

5. The Court of Justice has also laid down principles governing procedures and remedies for breach of
directly applicable Community law. In REWE V. HAUPZOLLAMT KEIL,* the Court held that:

Although the Treaty has made it possible in a number of instances for private persons (o bring
a direct action, where appropriate, before the Court of Justice, it was not intended to create new
remedies in the national courts to ensure the observance of Community law other than those
already laid down by national law. On the other hand...it must be possible for every type of
action provided for by national law to be available for the purpose of ensuring observance of
Community provisions having direct effect, on the same conditions concerning the admissibility
and procedure as would apply where it is a question of ensuring observance of national law.

The national courts must thus make available to individuals and companies in the eveni of breach of
the Community competition rules all remedies provided for by national law on the same conditions as
would apply il a breach of national law were involved.

6. National remedics must guaraniee full and effective legal protection. For this purpose the national
courts, applying Article 85(2), must declare null and void agreements, decisions or practices prohibited

! Case 127/73: [1974] ECR. 51, [1974] 2 CMLRE 238 at para. [16]; sec also Case 3779, MARTY v. ESTEE LAUDER.[1980] ECR
2481 at 2500, [1981] 2 CMLE 143 at 157; Case 66/86, ZENTRALE SUR BEKAMPIUNG UNLAUTEREN WETTEEWERES v. AHMED
SAEED FLUGREISEN; [1989] ECR B0 at B45 ef seq.. [1990] 4 CMLR 102 at 131 er seq.

* See Article 9(1) of Council Regulation 17; [1959-62] O] Spec. Ed. 87,

} Case 6375, FONDERIES ROUBAIX ¥. FONDERIES ROUX; [1976) ECR 111 at 118, [1976]) | CMLR 538; Case C-234/89, DELIMI-
Ti5 ¥. HENKINGER BRAU; nod yet reporied, paras. [43] er seq.

* Case 158/80; [1981] ECR. 1805 at 1838, [1982] | CMLR 449 a1 483; see also Case 3376, REWE v. LANDWIRTSCHAFTSKAMMER
sAARLAND: [1976] ECR 1989, [1977] 1 CMLR 533; Case 7983, HARZ v. DEUTSCHE TRADAX; [1984] ECR 1921, [1986] 1
CMLR 430; Case 198/82, AMMINISTRAZIONE DELLE FINANZE DELLO STATO v. SAN GloRaio [1983] ECR 3595, [1985] 2 CMLR
658,
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under Article 85(1). In the case of abuses of a dominant position covered by Article 86, the national
courts must apply the rules laid down under national law for infringements of a statutory prohibition.
Full and effective legal protection also means that national courts must il pecessary, issue interim injunc-
tions and, where appropriate, award damages for economic loss suferred as a result of infringements of
the Community competition rules in all cases where such remedies are available in similar proceedings
under national law,

7. The simultaneous application of national substantive law is in principle compatible with the exis-
tence of Community law as a separate legal system. However, the application of national provisions must
be without prejudice to the unrestricted and uniform application of Articles 85 and 86 and the effective-
ness of the measures taken to enforce them. Conflicts between Community and national competition law
must therefore be resolved in accordance with the principle of the precedence of Community law.!

8. It follows from this principle that national courls may not apply national provisions and recognise
as valid legal acts, agreements and decisions which are prohibited under Article 85(1) and are thus auto-
matically void under Article 85(2). The same applies to legal acts which are defined as abuses in Article
86 and are therefore prohibited. Conversely, cartels which have, pursuant to Article 85(3), been exempted
from the ban laid down in Article 85(1) may not normally be declared to be prohibited or null and void
on the basis of national law, given the principle of the precedence of Communily law, the aim of which is
to ensure that national measures do not undermine the full effectiveness of the Treaty. This would hap-
pen where such a prohibilion under national law would have the effect of prejudicing the essential basis
of the exemption granted.

II. ADVANTAGES OF PROCEEDINGS IN NATIONAL COURTS

9, The application of Communily competition law by the national courts has considerable advantages
for individuals and companies:

the Commission cannot award compensation for loss suffered as a result of an infringement of
Article BS or Article 86, Such claims may be brought only before the national courts. Companies
are more likely to aveid infringements of the Community competition rules if they risk having Lo
pay damages in such an event;

— national courts can usually adopt interim measures and order the ending of infringements more
quickly than the Commission is able to do;

- in a national court, il is poessible to combine a claim under Community law with a claim under
national law. This is nol possible in a procedure before the Commission;

— in some meémber-States, the courts have the power 1o award legal costs Lo the successful appli-
canl. This is never possible in the administrative procedure before the Commission;

the national courts are designed, and also in a very much better position than the Commission,
to decide on privale cases brought on the basis of Articles 85 and B6.

10. The Commission believes that greater involvement of national courts will help to ensure more bal-
anced application of Community competition rules throughout the Community. It is a crucial step
lowards a practical division of labour between the Commission and the national courts, in ling with their
respective functions. The Commission’s primary duty, as a political institution, is to safeguard the gen-
eral interest of the Community. It must therefore, through the rational and rigorous use of its limited
administralive resources, concentrate on cases which need to be dealt with as a matter of priority in the
light of the Treaty objectives or other important Community interests. The national courts, by contrast,
are called upon primarily to protect the legitimate private interests of all those seeking redress.

1. Accordingly, the Commission intends. in implementing its decision-making powers, to concentrate
on notifications, complaints and own-initiative proceedings which have particular political, economic or
legal significance for the Community.

By contrast, cases not involving specific features that are of general significance should, it believes, be
dealt with differently: while notifications are normally dealt with by means of comfort letters, complaints
should be handled by the national courts or authorities.

12. However, in determining its priorities, the Commission also intends to examine whether individuals
and companies have effective scope for enforcing their rights in proceedings before national courts and to
take appropriate account of diffighltics or obstacles which national courts may encounter where the need
arises for extensive, cross-frontier investigations or for sectoral or overall economic assessments.

! Case 1468, WALTWILHELM AND OTHERS v, BUNDESEARTELLAMT: [1969] ECR 1 at 13 [1969) CMLE 100 at 118; Joined Cases

li';i-l?ﬂ & 1-379, PROCUREUR DE LA REFUBLIQUE v. GIRY AND GUERLAIN: [1980] ECR 2327 at 2375, [1981] 2 CMLR 99 ai
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1. POSSIBLE SITUATIONS ARISING 1N PROCEEDINGS BEFORE A NATIONAL COURT
1. Application of Article 85(1) and (2] and Article 86

13. The national courts must, within the framework of their jurisdiction, first decide whether the agree-
ment, decision or concerted practice at issue infringes the prohibitions laid down in Article 85(1) or
Article 86. In examining the facts of a case in the light of the terms of those provisions, the national
courts are not formally bound by the views of the administrative authorities that share competence for
competition matters. However, they should take any decisions, opinions or other official statements of
the Commission in the same case into account as a significant factor in the conclusions to be reached.
The national courts should be guided in interpreting the rules laying down the prohibitions by the exist-
ing decisions and case law of the Commission and the Court of Justice, The Commission has accord-
ingly, in a number of general notices,' specified categories of agreements that are not caught by the ban
lard down in Article 85(1).

There will not normally be any need for the national court to stay proceedings unless there are persis-
tent doubt as to the compatibility of the conduct at issue with Article 85(1) or Article 86 or unless the
Commission has already initiated proceedings in the same case.’

14. Where the assessment of the facts shows that the conduct of one or more undertakings infringes
Article B5 or Article 86 the national court must rule that Community law has been infringed and take the
appropriate measures. This includes the imposition of civil-law sanctions for infringement of a statutory
prohibition.

15. Where the national court finds that the conditions for applying Article 85(1) or Article 86 are not
met it should pursue its proceedings on the basis of this finding. even where the agreement. decision or
concerted praclice at issue has been notified to the Commission and the Commission has not vet decided
on ils position.

2. Application of Article 85(3)

16. If the national court concludes that an agreement fulfils the prohibition criteria laid down in
Article 85(1), it must check whether the conditions for exempiion by the Commission under Article 85(3)
are fulfilled. A distinction should be made here between several types of situation.

17(a) If the Commission has already granted exemption from the prohibition laid down in Article
85(1), the national court is bound by such a decision. It must then treat the agreement, decision or con-
certed practice at issue as permitted and fully recognise its effects under civil law.

By analogy, the national court will take into consideration comfort letters in which the Commission
has already stated that the agreement, decision or concerted practice is compatible with Arficle 85(3).

18(b) Agreements, decisions and concerted practices which fall within the scope of application of a
block exemption regulation® are automatically exempted from the prohibition laid down in Article 85(1)
without the need for a Commission decision or comfort letter. The national courts may apply and inter-
pret such block exemption regulations in the same manner as outlined in point 13 above.

19(c) Agreements, decisions and concerted practices which are not covered by a block exemption regu-
lation and which have not been the subject of an individual exemption decision or a comfort letier sent
by the Commission must be examined in the following manner:

20. The national court must first examine whether the procedural conditions for exemption are ful-
filled, notably whether the agreement, decision or concerled practice has been notified in accordance with
Article 4(1) of Regulation 17. Where no such notification has been made, and subject to the provisions of
Article 4(2) of Regulation 17, exemption under Article 85(3) is ruled out, and the national court can
apply the ban laid down in Article 85(1) and the nullity rule laid down in Article 85(2).

21. Where the agreement, decision or concerted practice has been notified to the Commission, the
court will assess the likelihood of an exemption being granted in the light of the substantive criteria laid
down in Article 85(3), the case law of the Court of Justice and the previous decisions laken by the
Commission.

I e the notices on exclusive dealing contracts with commercial agenis; JO 2921/62; agreements, decisions and concerted
practices in the field of co-operation between enterprises: [1968] JO CT5/3, [1986] CMLR D5 as comected in [1968] JO
CB4/14; assessment of certain subconiracting agreemenis; [1979) OF C1/2, [1979] 1 CMLR 264; agreements of minor impor-
tance; [1986] OJ C23172.

T 8ee Case 127773, BRT v. sABan; [1974] ECR 51 mt 63, [1974) 2 CMLR 238 at 271,

¥ A list of the relevant regulitions and of the official explanatory comments relating to them is given in the Annex to this
Motice.
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22, If the national court concludes that an individual exemption is unlikely, it can apply the ban and
the nullity rule laid down in Article 85(1) and (2), deduce the relevant consequences from this in private
law and adopt the measures required.

23, If the national court takes the view that individual exemption is possible, it should suspend the pro-
ceedings and inform the Commission accordingly. If in doubt as to the possibility of such exemption, the
couri may ask the Commission to give it a provisional opinion. If the Commuission’s opinion is that
exemption is unlikely, the court can reverse the suspension, resume the proceedings and prohibit the
agreement. IF the national court does suspend the proceedings, it remains free to adopt any interim mea-
sures it deems necessary pending the Commission’s decision. The Commission will endeavour to give pri-
ority 1o proceedings suspended in this way, particularly if’ the outcome of civil litigation depends on it

24. If htigation before a national court involves an agreement which existed before Regulation 17
entered into foree in 1962 (or before the relevant Regulation became applicable as a result of the acces-
sion of a new member-State) and which was notified to the Commission within the time-limit set in that
Regulation (or was exempted from notification under Article 4(2) of Regulation 17), the national court
musl treat such an agreement as valid as long as the Commissioner or the authorities of the member-
States have not taken a prohibition decision (see BRASSERIE DE HAECHT)' or informed the parties that the
file has been closed (see LANCOME V. ETOS)".

IV, CO-OPERATION BETWEEN THE COMMISSION AND THE NATIONAL COURTS

25. The Commission has neither the physical nor the human resources to intervene in all cases where
an infringement may have been commitied.

Indeed, it does not seek to do so. This is why it has, on numerous occasions, expressed its desire to
increase and broaden the decentralised application of the competition rules as far as possible, applying
the principle of subsidiarity. Article 5 of the EEC Treaty lays down the principles of constant and loyal
co-operation between the Community and the member-States’. Such co-operation is all the more neces-
sary in the decentralised implementation of competition law as it is a prerequisite for the strict, effective
and consistent application of Community law by the competent national courts and by the Commission
in compliance with their specific procedures and with the general interest in having a uniform competi-
tion policy.

26. The case law of the Court of Justice, the decisions taken by the Commission, the implementing and
block exemption regulations, the notices and the annual reports on competition policy are all elemenis of
secondary legislation or guidelines which may assist the national counts in examining individual cases.
However, the national courts can also consult the Commission whenever they feel it necessary in order to
obtain information on the stage of procedure reached in cases pending before it. They may also, if neces-
sary, ask the Commission to give an opinion on how much time is likely to be required for granting or
refusing individual exemption for notified agreements or praclices, so as to be able to determine the con-
ditions for any decision to suspend proceedings or whether interim measures need to be adopted (see
point 23 abowve),

27, Before imposing the Article 85(1) prohibition on an unnotified agreement or prohibiting an abuse
of a dominant position pursuant to Article 86 (sce points 14 and 20 above), the national court can ask
the Commission for its opinion on the appropriate interpretation of Community law and in particular
the conditions for applying Articles 85(1) and B6 as regards the effect on trade between member-States
and as regards the extent to which the restriction of competition resulting from the practices specified in
those two Articles is appreciable.

The national court, while not being bound by such interpretative opinions, will thus, in implementing
such co-operation, obilain useful guidance for reaching its decisions.

28. Over and above the exchanges of information required in specific cases, the Commission is anxious
Lo develop as far as possible a more general policy of training and awareness that would enable judges
and lawyers 1o improve and increase their knowledge of Community law and procedures. For this pur-

pose, the Commission intends to implement a systematic programme of symposia, lectures, courses and
teaining seminars in each of the member-States.

29, The Commission also intends to publish an explanatory booklet that could provide practical guid-
ance for national courts, lawyers and firms regarding the application of the Community competition
rules at national level. v
P Case 4R/72; [1973) ECR 77 m 87, [1973] CMLE 287 a1 302; see also Joined Cases 209-213/84, MINISTERE PUBLIC v. ASIES
[1986] ECR 1425 [1986] 3 CMLR 173,

* Case 99/79; [1980] ECR 2511, [1981] 2 CMLR 164,
* See order of the Court of Justice in Case C-288, FWARTVELD: not yel reported; DELIMITES referned to above, paras. [53] e
Y,
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The purpose of the booklet will be to supply more detail on points that cannot be dealt with in this
Motice, including:

(1) source material: sources that may be taken in to account by national courts in the field of
Community competition law;

(i) principles of interpretation of Compumity law: differences between concepts used in Community
law and national law;

(i) awthority of Commission decisions: relationship between Commission decisions and national
court decisions; effect of res judicata of national court decisions;

(iv) powers of national cowris: powers of investigation interogatories, compellability of witnesses,
investigations in other member-States, difficulty of applving remedies and sanctions in other
member-States;

(v) disclosure of documents to national cowrts by the Commission: relationship between national pro-
cedures and Commission procedures: application of Article 20 of Regulation 17 (professional

secrecy):

(vi) !'f{ﬂfﬂ""if‘f- different types nf remedies available on a country-by-country basis: nullity, temporary
injunctions, damages, specific performance, etc.; guarantee of minimum protection for an effec-
tive application of the Community competition rules;

(vil) damages: general issues involved: relationship between damages and injunctions; relationship
between Community fines and damages under national law; recovery of damages in other mem-
ber-States;

(viii) #nterim measures: differences between interim measures granted by the Commission and tempo-
rary injunctions at national level.

30. This Notice does not relate to the competition rules governing the transport sector!, Nor does it
relate to the competition rules laid down by the Treaty establishing the European Coal and Steel
Community.

31. This MNotice is issued as a guideline and does not in any way restrict the rights conferred on indi-
viduals or companies under Community law,

32. This Motice is without prejudice to any interpretation of the Community competition rules which
may be given by the Court of Justice of the European Communities.

APPENDIX 7
Memorandum submitted by Professor Helen Wallace, Sussex European Institute

1. The debate over the Treaty of Maastricht and its ratification has conflated two quite difTerent sets
of issues: first, argumenits over the substantive policy commitments that the Treaty envisages: and, sec-
ond, views about the way that the European Community(EC) or European Union should be run. But the
debate has also brought to the surface a more long-running set of underlying problems aboul the nature
of the commitments that different member states are willing to make to the EC and its development.

2. In the UK all of these elements have run together to produce a febrile atmosphere, greatly compli-
cated by quite different issues about government policy and its credibility. Elsewhere in the EC the rico-
chets of controversy within the UK are producing a severe erosion of British credibility with our
Communily pariners, as a commitment from British ministers to the Treaty of Maastricht, negotiated
with great difficulty during 1991, is thrown into question. The unfortunate coincidence in timing with the
British Presidency of the Council has made the situation particularly sensitive. That movement in the
Community debate should be so dependent on the outcome of deep controversy within the country of the
Presidency does little to vindicate the case for greater reliance on intergovernmental methods for manag-
ing the Community. That the country which had already proved so obdurate in the IGC negotiations
and been s0 much responsible for many of the textual contortions should still jib at the consequences
tests to the limits the forbearance of other member states.

! Council Regulation 141/62 exempiing transport from the application of Council Regulation 17; [195%-62] (J Spec. Ed. 291,
as amended by Regulation 165/65: JO 314/63 and Regulation 1002767; [1967] JO 306/1; Coundil Regulation 1017/68 applying
rules of competition to transport by rail, road and inland waterway; [1968] OJ Spec. Ed. 302; Council of Regulation d056/86
laying down detailed rubes for the application of Articles 85 and 86 EEC to maritime transport; [1986] OJ L3784, (1989 4
CMLR 461; Council Regulation 397587 layving down the procedure for the application of the rules on competition to under-
takings in the air transport sector: [1987] OF L374/1, [1988] 4 CMLR 222,
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3. This memorandum addresses some of the issues about how the EC is run and how these might be
tackled. It does not address the substantive policy 1ssues or the polemicism of the domestic debate in the
UK. However, it is important to keep in mind that it 15 no more sensible to rewrite the Community rules,
which apply to twelve member states, to sérve the interesis of a single member state than it would be for
the other eleven members le disregard serious problems within that member state. Nor can the
Maastricht Treaty be altered in its substance, except by the agreement of all member states. The issues
that have caused such decp concern in both Denmark and the UK clearly need to be addressed, but the
stability and the viability of the Community as whole also matter. They matter rather more than usual in
the current juncturg when a dramatic combination of ¢conomic and political challenges faces Europe,
both Community Europe and the wider continent. Parochialism and narrow-minded compromises will
not serve the Community well or promote the interests of its individual members.

Long=-term Ssues

4. The Maastricht debate has thrown into relief several long-run issues about the way that the EC is
run. These can be summarised as follows:

i. where to strike the balance between the collective responsibilities and policy powers of the EC
wis-g-vis those of the member states:

il. choices between ‘integration” (within the Community framework) and “co-operation’ (within a
leoser intergovernmental framework);

iii. the secretiveness and lack of transparency of EC decision-making and law-making;
iv. concerns about the legitimacy, accessibility and accountability of the process;

v. a debate about what makes for effectiveness in the pursuit of agreed Community rules and poli-
cigs; and

vi. the longer term ambitions of the Community or Union.

5. All of these questions need to be seen in a wider context in which:

i. the EC is likely lo be gradually enlarged over the next decade, provoking further institutional
adaptation;

ii. the global system will need new structures and forms of ‘management’;
iii. competition with the US and Japan (and other economic centres) will increase, not abate;
v, yel traditional forms of governance within states are also being questioned; and

v. within Western Europe (and, albeit for different reasons, in Eastern Europe) the dividing line
between public and private spheres appears to be shifting or at least is being debated.

6. These two long lists of serious questions suggest that there is no *quick-fix’ solution to rejig the EC
model and resolve them all in one fell swoop. Short-term palliatives may be found. perhaps even at the
Edinburgh session of the European Council, but the underlying issues will take more time, more reflec-
tion and considered debate. Greater regard for the principle of subsidiarity is welcome and indeed long
overdue, but it deserves more than instant judgments and in any casc is no panacca. Note should be
taken of the fact that the already protracted negotiations that led to the Treaty of Maastricht did less
than justice to some of the issues outlined above and also of the clear political costs of having negotiated
that Treaty so much behind closed doors that it has been hard to retain public trust for the process. Part
of the answer to the conundrum lies in preparing the next Intergovernmental Conference, already énvis-
aged for 1996, in a different and much more open way. In any case political realism suggests that there
would be deep resistance from some member states to the immediate adoption of devices that sought fun-
damental revisions to the Community method or to the current balance between the institutions, as dis-
tinet from palliatives and pointers as to possible Muture courses of action.

7. The issue of where to strike the balance in the attribution of powers between the EC and its mem-
ber states defies categorical and once-and-for-all answers. Views vary over lime, as between subjects and
among countries. The environmental arena provides apt illustration. Environmental issues were not men-
tioned at the time that the Treaty of Rome was drafted, because they lacked salience and profile for the
drafters of the 1950s. Even now there is a wide spectrum of views among member states, from the intense
concern for active public policy on the part of the Danes to the more cautious attitudes of the Greeks.
Treaty-makers and legislators have to strike different balances at different periods on this and many
other policy issues. What is important is that the broad operating rules of the EC should provide for the
use of reasoned criteria in determining the relative scope of Community action and for modes of action
that carry consent and provide for effective interventions, By definition, therefore, this requires some
flexibility and adaptability of approach. but set in a context of political trust.
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8. Subsidiarity cannot therefore be defined as a strict division of powers, but only in relative terms,
with the aid of other operating principles. The arenas for collective rules and policies would logically
include interests that are shared across the EC, a European public interest, or issues that clearly go
beyond the capacity of an individual country, a necessity for joint action, or areas in which the joint, that
is Community, level provides the possibility of more effective action together than separately. Two
important qualifications must then be attached: first, that the default position should be that powers are
exercised at the lowest feasible level of governance (local, regional as well as member state); and thai
powers may be handed back down to more local levels (that is if the Community-level justification ceases
;: be convincing), as well as powers shifted upwards to the Community (or indeed other international)

vel,

9. In any event the execution or implementation of EC policies may be set at a more local and more
accessible level than that at which the common rules are framed. [t is common in a democratic and plu-
ralist system for this to be so, for services to be delivered locally or rules enforced locally, subject to over-
all surveillance to see fair play, to ensure equivalence of treatment and to provide recourse to ‘referees’
who are not partisan or vulnerable to parochial or insidious special pleading. It is equally normal for
rules to be differentially applied to fit local circumstances in which there is some ebjectively justifiable
case for deviation from a general rule. What is much harder to tolerate is divergent local practice on the
basis of a subjective difference of preference,

10. The Community already has some features that lean in this direction, helped by the more explicii
reference to subsidiarity in the Treaty of Maastricht. These features could be used more extensively and
developed further; they include:

L. greater réadiness in regulations to acknowledge objective differences of circumstance (for exam-
ple like the sheepmeat regime);

ii. greater use of directives as framework laws, rather than as pseudo-regulations, leaving real lau-
tude to member states as to the ‘form and method’ (subject to agreed means of enforcement and
referecing);

iil. more active involvement of agencies from the member states in policy and rule implementation:

iv. the submission of both proposed new EC lemslation and, periodically, old legislation to a sub-
sidiarity—"is this really necessary or appropriate?—test; and

v. wider consultation at any point that the policy boundary between EC and member states might
be contested or liable to change.

11. For such measures 1o make an impacl requires an active engagement by all EC institutions and rel-
evant organs within the member states. The Commission 15 not the the legislature of the EC, whatever its
role in putting drafts on the table. Much of the ‘interference’ from Brussels that has been so widely criti-
cised stems from either the Council or, less often, the European Parliament or. quite often, pressures from
a particular lobby for a particular picce of legislation. Yet more of the “interference’ derives from the fact
that at the implementation stage Brussels is often blamed by local implementers for a change of national
practice, even though it may have been warmly endorsed by the relevant member state (this emerged very
clearly in the French referendum campaign).

12. But it must be borme in mind that subsidiarity is a two-way street: more latitude for the UK or lor
Denmark has to be matched by more latitude for other member states. A more permissive approach to
EC legislation means a less than level playing field and more uneven application of the rules. Though the
British by and large advocate tough EC rules to implement the single market, it is precisely some of those
tough rules that cause indigestion in those other member states that might welcome a laxer interpretation
of market rules and continued opportunities to interpose barriers against troublesome liberalisation. It is
hard to reduce the EC to a well-policed single market, when corollaries in other areas are seen elsewhere
as necessary adjuncts, for example, cohesion or the social dimension for most other member states. To
reduce the EC to a free trade area would be 1o go backwards from the single market and in any case
would simply not be a runner for most EC members,

13. We have been laced with contending claims on the issue of whether the Maastricht text is more
oriented to intergovernmental co-operation or towards tighter integration. Some member states had
clearly wanted a more integrationist approach, of the kind advocated in the (heavily rejected) Duich
negotiating text of summer 1991. Others notably the UK, at the time with less vocal support from
Denmark, had wanied to rely more on intergovernmental co-operation, especially for what became the
new “pillars’ of the adopted Maastricht text. There is here, and always has been in the EC, a legitimate
area of debate between contending viewpoints. This debate was not closed by Maastricht, though it has
been halted for a period. However, these contending positions are already reflected in the balance
between collectivism, as expressed in the role of the Commission, and intergovernmentalism, as displayed
in the still strong role of the Council of Ministers. While there is no clear majority for extending the pow-
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ers of the Commission, which after all the Maastricht text did little to alter, there is a clear majority
against weakening the Commission.

14. The debate cannot be closed sine die lor the reasons sel oul above on the environmental policy
arena—new policy areas may at some stage command such wide assent and so clearly require tough com-
mon rules that they are accepted within the tighter framework. After all this is what the Single European
Act did in adopting a tight set of rules for dealing with non-tariff barrier protectionism. So here, as in the
pssociated questions of subsidiarity, the debate will properly have to be revisited from time to time.

15, Though federalism is much reviled in the UK, it happens to provide useful benchmarks for such a
debate, since the concept is precisely related to systems of governance in which powers are shared
between different levels. In all working federations the boundaries shilt from time to time—interestingly
the UUS. Canada and Germany have all recently seen a strengthening of the state or provincial levels
against the ‘centre’. Thus ‘centralisation’ is also a misnomer as a label for the case for collectively exer-
cised powers, the ambition of the EC integrationists. It is in any event clear in Western Europe that there
is not widespread support from either the political class or public opinion for big and overbearing gov-
ernment from Brussels.

16. Mor is ‘intergovernmental co-operation’ necessarily so attractive an alternative in those areas of
public policy where openness, accountability and judicial control matter. British parhamentarians (like
their counterparts in several other EC countries) have protested with obvious justification that, for exam-
ple, a Convention on the External Frontier, which directly touches the rights of individuals, was negoti-
ated in secret by governments without the text being available for public scrutiny or having a judicial
process attached to it

17. The secrecy and lack of rransparency of the EC have also been much criticised. There is a paradox
here in that for those in the know the EC process is remarkably open and more so than that in several
member states, not least the UK. Working documenis on legislative proposals can generally be seen at an
early stage and views on their merits can be fed back in to the deliberative process, notably via the
Commission and the European Parliament. However, the deliberations at the law-making phases in the
Council of Ministers are held in secret, with documents and positions held close to the chest by negotia-
tors (rom the member states.

18. It is therefore at this phase that action would have to be taken to produce a dramatic improve-
ment. This is why some have called for open sessions of the Council acting in legislative mode. The diffi-
culty with this is the reluctance of ministers to negotiate in public. One simple but controversial device
would be to make Council texts public at the stage at which they move from the Committee of
Permanent Representatives to ministers, when national and European Parliaments would have the oppor-
tunity to see what was being cooked up, as would other interested parties and the press. In addition mea-
sures to make the earlier versions of proposals more widely available, as ‘green papers’. would be
weleome, not least Lo spread the information available bevond the lobbying groups and special interests
which at present have disproportionate access to information. At this stage a wider range of organisa-
tions, including, for example, national parliaments, could be invited to submit comments.

19. Transparency, however, also depends on the clarity of language used by the EC. Too often the
drafters of proposals produce texts that are not informed by a sense of their political acceptability,
though this failing is not confined to the EC level of decision-making. Too often the negotiators are so
preoccupied with marginal qualifications of language vis-a-vis each other’s positions and with the varied
interpretations which lawyers might construct that they negleet the impact on the citizens and the objects
of the legislation. Mot surprisingly a whole new industry has grown up to provide glossaries and explana-
tory documents, mostly designed for commercial and specialist markets. To subject documents to a “plain
language’ test, as well as to the jurists-linguists. would help. as would the parellel publication and wide
circulation of simple explanatory notes setting out the key points of legislation propesed and agreed.

20. The Maastricht debate has in effect challenged whether EC decision-making carries legitimacy.
provides for accoundability or suffers from remofeness. These issues arise from concerns about both the
preparation of legislation and its adoption, or for that matter about the ways in which the EC impinges
on the citizen, sector, region or company. The preparatory phase of work by the Commission routinely
involves the governments of the member states, interested parties (predominantly privale sector and pub-
lic industry) and the European Parliament, along with very specialist groups of other experts. The range
of opinions taken into account is often quite wide, but is drawn from a rather technocratic and corporate
milicu. This may be fine as far as detailed content is concerned, but is vulnerable to criticism that this
process leads to an under-repr tation of wider public interests or, say, consumer as distinet from pro-
ducer interests. This contributes to the sense that the process is closed or that some have more privileged
access than others, thus undermining the basis of legiimacy. This, combined with the weak development
of accountability procedures, has led to a democratic deficit, not just in terms of the formal parliamen-
tary processes, but in terms of the overall tangibility and accessibility of the EC.
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21. The extent of this real problem cannot be underestimated. Iis treatment in the Maastricht Treaty
negotiations was somewhat superficial and rested mostly on a rather stylised debate about the powers of
the Evropean Parliament, with some rather underdeveloped ideas about the Council of Regions and the
need for links with national parliaments. The truth of the matter is that much more thinking needs to be
addressed to the legitimacy issue. Simply to add layers of consultation or multiple levels of consent
required for action would not necessanly help, though this 15 precisely the way in which the Swiss
Confederation works., Whatever the way forward it needs to be along two parallel tracks: the istitu-
tional rules need to be adapted to produce a more open and accountable process, to apply Lo treaty
amendment as well as day-to-day law- and policy-making; and behaviour needs to alter so that both the
proposers of ideas in the Commission and the legislators of the Council acknowledge the need for more
active testing of opinion and garnering of consent. This would need to be evident in behaviour in mem-
ber states as well as in ‘Brussels’. to the extent that the direct ‘relays’ for the community are actually the
authorities and politicians of the member states.

22. All of these concerns with process, procedures and the drawing of boundaries between the EC and
the member states could very easily distract from atteation to the effectiveness of the EC in terms of the
policy results to be achieved, The quality of policy output matters too, as docs the need for an invesi-
ment in the delivery of policy. Both are relevant to the extent of political respect for the EC and its activ-
ities. This was another area neglected in the Maastricht negotiations. There 15 evidence of overload in the
Commission, understaffed services in important policy areas and work still to be done on managing the
new regulatory framework ol the single market. It is unreal to think that cither these problems can be
addressed or the additional activities implied in the quest for a more open and accessible process, unless
an effort is made to tackle the effectiveness issue. Some of this has to do with the workings of the
Commission services, in part it could be addressed by the development of “executive agencies’ and a more
rounded pattern of parinérship with agencies in the member states.

23. As long as these various issues cause frictions and distrust it will be hard to hold a sensible debate
on the longer term goals of the Community or the Union. However, unless these issues are addressed
with cool heads and open minds, there will be continuing confusion. This would not serve the interesis of
any of the member states, nor would it provide a robust framework from which to tackle the substantive
policy agenda ol the Community.

24. What then could be reasonably expected from the Edinburgh Evropean Council? The meeting can
reach only an interim solution to the ‘Danish problem’ for two reasons: first, il is hard in advance to tell
what would reverse the results of a second Danish referendum (the Danish White Paper in effect recog-
nises this in its listing of options); second, a ‘renegotiation’ of the Maastricht texi as such is improbable,
Therefore an indicative declaration to clarify the Maastricht text and to lay down markers for the next
IGC is the obvious target and could be a useful achievement. It would not, however, address some of the
substantive concerns evident in the Danish debate, nor does it necessarily follow that those of the Danes
coincide with those of the British.

25. However, such a discussion is also contingent upon what happens to the *British problem’. In the
gbsence of movement to ratify Maastricht in the UK an *Edinburgh declaration” will be harder (o nego-
tiate, since other member states might be wary of weaving further British hesitations into the fabric of the
Community. If the British have made some progress towards ratification there will be a chance of finding
a remedy for the Danes and of reassuring the British. If ratification were to be blocked in the UK. then
the Edinburgh meeting could well be stalled, not only on the Maastricht issues, but also on the rest of the
EC agenda.

APPENDIX B

Supplementary memorandum submitted by Martin Howe
SUBSIDIARITY AND THE BIRMINGHAM DECLARATION

1. INTRODUCTION

This Memorandum is intended to bring up to date my carlier Memorandum on subsidiarity of 5
October 1992, by commenting on the Birmingham Declaration issued by the European Council at its
meeling on 16 October 1992,

2. LEGAL IMPACT OF THE BIRMINGHAM DECLARATION

In my previous Memorandum, I set out a number of factors which in my view are necessary in order
for the principle of subsidiarity to be rendered effective in practice. | will consider the extent to which the
Birmingham Declaration does or does not represent progress as regards those factors.
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Basic definition: It is hard to see that the Birmingham Declaration has any effect on the basic defini-
tion of subsidiarity contained in Article 3b. Paragraph 5 refers to “excessive centralisation”, and states
that action at Community level should only happen “when proper and necessary”. If the abjectives of a
proposed action cannot, in the words of Article 3b, “be sufficiently achieved by the Member States”, it
would follow that action at Community level would be “proper and necessary”. The Declaration does
not impose any hurdle on Community action additional to the (inadequate) hurdle already present in
Article 3b.

In my previous Memorandum, [ criticised the “better attained” definition of subsidiarity in Article 3b
as being subsidiarity only in the mode of achievement of a programme of objectives laid down by the
Community; and so essentially reserving to Member States the role of mere agents for the implementa-
tion of Community policies. It is noteworthy that the only specific “guideline” mentioned in the
Declaration, in paragraph 5, 2nd indent, seeks “the lightest possible form of legislation, with maximum
reedom for Member States on how best to achieve the objective in guestion.” (my emphasis). This rein-
forces my concern that the Birmingham Declaration reflects the development of an artificially narrow
form of “subsidiarity™ in which the Community defined objectives themselves are not open to any ques-
tion even if they lead to undue interference.

Guidelines in specific policy areas: Agreement on such guidelines is the single most essential element in
making subsidiarity work. Without such guidelines, agreement on a general definition of the principle
will mask real differences of approach which will emerge in disputes at a later stage. Difficulty in reach-
ing agreement on such guidelines is an ominous portent. The Declaration foreshadows the production of
guidelines before the Edinburgh summit, and final judgement must be withheld until the content of such
guidelines can be seen. The guidelines will not be effective if they turm out 1o be vague general rules sim-
ilar to the suggestion of using the “lightest possible form of legislation™ mentioned in paragraph 5, 2nd
indent.

Juridical basis and field of application: The Birmingham Declaration, because of its status, is not a
binding instrument in Community law. Iis effect on the Court and on other Community institulions
would be persuasive only: although it is in such general terms and adds so little to the Treaty text that it
would make little difference even if it were a binding instrument. Of more concern 18 the proposed status
of the guidelines: if these have real content, it would be unsatisfactory if they were merely embodied in a
further declaration, since they might then be disregarded by the Court or other Communily institutions.

Instinional mechanisms: Changes to the procedures and practices of the Council of Ministers are fore-
shadowed, and reference is made to changes in the Commission’s internal procedures. These however are
purely internal changes, and paragraph 6 of the Declaration specifically rules out affecting the balance
between the Community institutions. It cannot be expected that Community institutions will efTectively
police themselves when it comes to imposing limitations on their own powers: it is likely that “subsidiar-
ity” will be brushed aside when measures are thought to be politically desirable.

Conclusior: The Birmingham Declaration does not of itself contribute anything of sl,hstame to making
the principle of subsidiarity more effective at the legal level. It foreshadows the creation of “guidelines™
which might or might not, depending on their nature and content, be of some value.

3. BUBSIDIARITY AT THE POLITICAL LEVEL AFTER BIRMINGHAM

I acknowledged in my previous Memorandum that effectiveness at the legal level is not the only con-
sideration. Subsidiarity could be made effective at the political level even if the legal basis for it were not
as strong as might be desired. However, in order for this to be so, it would be necessary for there to be a
general political consensus in favour of respecling subsidiarity, and a geperal measure of agréement
about what the principle means in practice.

The problems experienced in reaching agreement on any more emphatic statement of the prineiple than
that embodied in the Birmingham Declaration, or in reaching agreement on the guidelines, suggest that
neither of these preconditions for the effectiveness of the principle of subsidiarity at the political level is
present.

This apparent lack of political underpinning for the principle renders the manifest deficiencies in the
legal underpinning of the principle even more alarming.
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