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and that the question was otiose. The vagueness of the term
" unrelated "' was pointed out : and the phrase eventually was
altered to '* the mental disorder was not caleulated to influence
the commission of the act ' ; but the diffieulty of proof is not
altered by the turn of the phrase.

The far reaching effiect of granting inmunity to every one who
can be said to be of unsound mind is perceived when the medical
conception of unsoundness of mind is considered. This will be
found expressed, on the highest anthority, at paragraph 3 (i) of
the report. li is accepted by the witnesses for the British Medical
Association, and, of course, by us. '* Unsoundness of mind is
no longer regarded as in essence a disorder of the intellectual or
cognitive faculties. The modern view is that it is something
much more profoundly related to the whole organism—a morbid
change in the emotional and instinctive activities, with or without
intellectual derangement. Long before a patient manifests
delusions or other signs of obvious insanity he may suffer fronx
purely snbjective symptoms which are now recognised to be no
less valid and of no less importance in the clinical picture of
what constitutes unsoundness of mind than the more palpable
and manifest signs of the fully developed disorder which may take
the form of delisions, mania, melancholia or dementia.”” An
illustration of this was presented to us by Dr. Carswell. He
states that long before the actual delusion or anything that we
would call insanity appears, there may be symptoms which when
the ease is fully developed show that the patient was for years
really suffering from a morbid condition which may have had
various effects npon his mental activities, He then illustrates
the ease of a young officer who served in the East, suffered from
what was called general debility ; was given three months leave of
absence to another part of the Fast, then returned and was
invalided home in the summer of 1919,

** At the present moment I am dealing with the case of a young
officer. T daresay it is confidential and at this Committee 1 dare-
soy I can take the liberty of indicating to you the case of this young
man. Long before he became insane he had symptoms which
were puzzling and baffling. He never served in any active theatre
of war, In 1919 he suffered from what was called * general
debility * and some weakness of the Tungs was supposed, but
no actual weakness was found. He was given three months leave
of absence. He was not well and returned, and he was then
invalided home in July or August, 1919. T.ooking back on the
history of the ease, from the new medical standpoint, it is obvious
that that was a beginning of the insanity which has now fully
developed,  All the symtoms he presented were symtoms of
what was called debility, but they were really nervous, mental
and emotional apathy so that he could not do the things that he
was expected to do. Subsequently he was sent home, and this
condition gradually developed into what was called nenrasthenia,
that is to say, he developed some more active indications.
Ultimately he was demobilised, fully a year after his first
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fully develop his reasons for holding the prisoner to be of un-
sound mind. Tt is one of the conditions precedent io support the
issue raised under the MeNaghten rules. But having given
evidence of such unsoundness of mind it is necessary that he
should then be directed to the question of fact which determines
the legal issue, riz. : the question formulated at present by the
McNaghten rules. 1t may be that some judges, anxious not to
lose time, bring the witness very early to the decisive questions.
We think that a wise discretion would allow all necessary expert
evidence as to the general mental condition as a preliminary to
evidence directly bearing on the ultimate legal issue raised by
the plea.

It will be seen from what we have already said, that, in our
opinion, the existing rule of law is sound ; that a person may be

of unsound mind and yet be eriminally responsible. A crime no |

doubt implies an act of conscious volition ; but if a person intends
to do a criminal act, has the capacity to know what the act is,
and to know the act is one he onght not fo do, he commits a
crime. Whether he should be punished for it is not necessarily
the same question. We do not propose to discuss poenclogical
theories. We assume that two of the objects of punishment are
to deter the offender and to deter others from repeating or com-
mitting the same offence. If the mental conditions we have
pre-supposed exist, we think that punishment may be fairly
inflicted. It is probable that the offender and others will be
deterred. On the other hand, if the offender tends fo eseape
punishment by reason of nicely balanced doubts upon a diagnosis
of uncertain mental conditions. the obscrvance of the law is
gravely hindered. We are of opinion, therefore, that the present

riles of law for determining criminal responsibility as formulated |

in the roles in MeNaghten's ease are, in substance, sound, and
we do not suggest any alteration in them, though we suggest an
addition to which we will presently refer. Tt is often forgotten
that the rules as to criminal responsibility apply not only to
cases of murder but to the vastly greater number of less serious
offences. In these eases mental condifions ean be, and are in
practice, daily taken into account in awarding punishment or io
deciding whether any punishment should be awarded. In the
case of murder the Judge is not given a discretion as to punish-
ment ; but the exeentive is vested with large powers of mitigating
the legal sentence. Theze powers, as will appear later, we think
it is essenfial to retain. Buot we should view with alarm any
such extensive alteration in the legal principles of eriminal
responsibility as is suggested by the Medico Psychological Asso-
ciation. The importance of the eflect upon the frial of minor
offences cannot be overstated. Tnsanity is admittedly ineapable
of definition ; its diagnosiz difficult; its effect upon conduct
obseure. The proposed rules throw upon the prosecution the
onus of establishing that the insanity said to exist was not
ealenlated to influence the aet complained of, and, in default of
discharge of such onus, wonld compel the Court to order the
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possible to leave medical testimony to members of the panel and
thus prevent an aceused person calling evidence of his own
doctor or doctors not on the panel. The conflict of medieal
opinion could not by such means be prevented.

We think that the increased facilities which we have suggested
for making expert evidence available for poor persons will meet
the necessities of the case. We are forfified in the opinion by
the opposition io the panel system expressed in evidence by
Dr. Dyer, who possessed exceptional experience as Prison
Medical Officer and Prison Commissioner,

VERDICT.

The present form of verdict in cases where the accused is found
to be insane is prescribed by the Trial of Lunaties Act, 1883, and
is not altogether satisfactory. Before 1800, if an accused person
was found to be insane =o as to be irresponsible, he was acquitted,
and no further order was made as to him.

By the Criminal Lunatics Act, 1800, Section 1, it was pro-
vided that if on the trial of any person charged with treason,
murder or felony, aw&encﬁ of insanity was given and the person
was acquiited, the jury were to be required to find specially
whether such person was insane at the time of the commission
of the offence and whether such person wae acquitted by them
on the ground of insanity, and if they so found, the person was
orderad to be defained during His Majesty's pleasure. It may
he noted that there was no express finding whether the aceused
had committed the act charged except in so far s that finding
is implied i in the statement that he was acquitted ** on the ground
of insanity,”” as no doubt it was meant to be.

This state of the law continued until 1883, when after the
trial of one Maclean for firing a pistol at Her Majesty Queen
Victoria, and a verdict of not guilty on the ground of insanity,
the law was altered by the existing statute, the Trial of Lunaties
Act, 1883. Seclion 2 provides that ** where in any indictment
or information any aet or omission is charged against a person
as an offence and it 18 given in evidence on the trial of such
person that he was insane so as not to be responsible according
to law for his actions at the time when the act was done or
omission made, then, if it appears to the jury that he did the act
or made the omission charged, but was insane as aforesaid at
the time, the jury shall return a special verdict that the accused
wasg guilty of the aet or omission charged, but was insane as
aforesaid at the time when he did the act or made the omission."

The consequence is, as has been pointed out to us by Sir
Herbert Stephen, that juries are frequently, for brevity, instructed
to return, if the faects warrant it, a verdict of ** guilty of the act
but insane at the iime,” or even *' guilty but insane.”’ This
scems to us illogical. The verdiet is one of acquittal. An
accused cannot be ‘' gnilty *' of a physical act which is not in
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We now proceed to consider the second part of the reference
to us *° whether any and if so what changes should be made in
the existing law and practice in respect of cases falling within
the provisions of Bection 2 (4) of the Criminal Lunatics Act,
1864.""

Section 2 13 as follows :—

" (1) Where a prisoner is certified, in manner provided in this
Section, to be insane, a Seeretary of State may, if he thinks fit,
by warrant direct such prisoner to be removed to the asylum
named in the warrant, and thereupon such prizoner shall be
removed to and received in such asylum, and, subject to the
provisions of this Act relating to conditional discharge and other-
wise, shall be detained therein, or in any other asylum to which
he may be transferred mn pursnance of this Act, as a eriminal
lnnatie until he ceases to be a criminal lunatie.

" (2) A person shall cease to be a criminal lunatic if he is
remitted to prison or absolutely discharged in manner provided
by this Act, or il any teym of penal servitude or imprisonment
to which he may be subject determines,

“ (3) Where it appears to any two members of the visiting
committee of a prison that a pnsnner in such prison, not being
under sentence of death, 1s insane, they shall call to their
assistance two legally qualified medical pracutmnera, and such
members and 1‘*1;1[:L1tmnera shall examine such prisoner and
inquire as to his insanity, and after such examination and inquiry
may certify in writing that he is insane.

" {4) In the case of a prisoner under sentence of death, if it
appears to a Secretary of State, either by means of a certificate
signed by two members of the visiting committee of the prison
in which such prisoner is confined, or by any other means, that
there is reason to believe such prisoner to be insane, the Secretary
of State shall appoint two or more legally qualified medical practi-
tioners, and the said medical practitioners shall forthwith examine
such prisoner and inquire as to his insanity, and after such
examination such practitioners shall make a report in writing
to the Secretary of State as to the sanitv of the prisoner, and
they, or the majority of them, may certify in writing that he is
msane. "’

It will be seen that sub-section (4) of Section 2 deals only with
the procedure for inquiring into the sanity of persons under
sentence of death. It does not confer any power upon the
secretary of State. This is done by sub-section (1) which confers
the same power upon the Secretary of State when a certificate
of insanity is given in accordance with the Act whether the
prisoner be under sentence of death or of 1mpr15{mment In the
latter case the procedure for obtaining a certificate is different
and is provided in sub-section (3). The Act is expressed to be
an Act to consolidate and amend the law relating to eriminal
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The Insane Prisoners (Amendment) Act of 1664 (27 & 25 Viet.

¢ 29), Section 2, practically re-enacts Section 1 of the Act of 1840
s regﬂrda prisoners not under sentence of death. 'The Secretary
of State may, on receipt of certificate, if he thinks fit, remove, ete.
As regards prisoners under sentence of death, however, it provides
that %lt sghall be made to appear to the Home Secretary that there
is good reason to believe that a prisoner under sentence of death
is then insane, either by certificate of two justices ** or by any
other means whatever,” the Home Secretary shall appniut two
or more medical men to inquire as to the insanity of such prisoner,
and 1if these medical men certify in writing that they find the
pnwner to be then insane, the Home Secretary shall direct that
such prisoner be removed to an asylum.

Two points may be noted. The inquiry is into the present
condition of the prisoner not as to his condition at the time when
the crime was committed. The scheduled form of certificate by
the visiting justices is ** we believe the prisoner to be now insane,”’
and the certificate by the medical men appointed by the Home
Secretary is that they find the prisoner to be then insane.
Secondly, the Home Secretary, on receipt of such Iast certificate,
has no diseretion—he ** shall direet '* removal to an asyluom,

Then as regards both classes of prisoners it is provided that they
shall remain in confinement in an asylum until it shall be duly
certified to the Home Seecretary by two medical men that such
person ig sane, and thereupon the Home Secretary is authorised
to direct, if the period of imprisonment shall have expired, that
the person be discharged or, if such person still remain subject
to be eontinued in custody, that he be removed to any prison to
undergo his sentence of death or other sentence as if no warrant
for his removal to a lunatic asylum had been issued.

The Act of 1864, which had repealed Section 1 of the Act of
1840, was in turn repealed by the Criminal Lunatics Act, 1384,
the provisions of Section 2 of which have been set out above.

Thus it will be seen that the Act of 1840 drew no distinction
between prisoners under sentence of death and others, either as
to the inquiry as to their sanity or as to the powers of the Home
Secretary ; in both cases he had a diseretion whether he should
remit to an asylum or not.

The Act of 1864 made a distinction between such prisoners in
both respects. As to prisoners under sentence of death the
allegation of insanity had to be confirmed by two or more medical
men appointed by the Home Secretary ; but if so confirmed, the
Home Secretary had no discretion as to remitting to an asylom.

The Act of 1884 retains the distinction as to inquiry into
insanity in this respect. As regards prisoners under sentence of
death it substantially repeats the provisions of the Act of 1864,
but as regards both classes of prisoners it confers again on the
Home Secretary a discretion as to remitfing to an asylum. As
the power conferred on the Home Secretary is given in the one
sub-section dealing with prisoners of both classes, it seems inevit-
able that it should be given in the form of a diseretion.
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VL. Stephen, in his Commentaries, quotes and adopts the
above dicta of Coke, Hale, and Blackstone as expressing the
common law that a person who becomes or is found to be insane
after the judgment of death shall not be executed.

Probably these authorities have influenced the practice of sue-
cessive Home Secretaries, but since the Act of 1840 we have
mdisputable authority for saying that no prisoner under sentence
of death has ever been executed as to whom a certificate of
}us;mity has been given under the statute for the time being in
arce.,

The first question that arises is, Should the power of the Home
Secretary to remit to asylums prisoners reasonably certified to be
imsane exist? We have no doubt at all that it should. In the
case of prisoners not under sentence of death the necessity of such
a power has never been controverted. In the vast majority of
cases the sanity of the prisoner has never been in issue. After
eonviction insanity may develop in its most extreme form ; and
we cannot imagine a civilised community in which it could be
considered necessary or desirable to keep such a person confined
among ordinary prisoners subject to the common discipline
preseribed for prisoners of normal mind, and deprived of any
treatment for the alleviation of his mental disorder. There can
be no real distinction in cases of prisoners under sentence of death.
We have already pointed out the difficalty of obtaining satisfactory
evidence in many of such cases, In some, indeed, the issue of
inganity is never raised at the trial. Of the 13 cases since 1900
in which prisoners under sentence of death have been removed
to Broadmoor under the ].‘lOi”El' in question, in four the question
of insanity was not before the jury. In one of these the accused
pleaded guilty ; in another he only set up an alibi; in two others
no evidence of any kind was called for the defence. But the
power should exist even where the issue is raised before the jury.

The question for the Home Secretary is not simply the legal
question ** Was the prisoner responsible for his act? © though it
mmay be his duty to review that finding ; under the statute the
question iz a medical question, ** What is the prisoner’s present
state of mind? ' In investigating that question the medical men
must necessarily consider the circumstances of the crime for
which the prisoner has been convicted.

It is proper that the official instructions given to the medical
men appointed under Section 2 (4) should direct them, as it does,
to investigate his mental condition both now and as far as possible
at the time of the murder. In practice therefore the report
after a statutory inquiry, wherever it is possible, deals with both
periods of time. Bu! we wish to emphasize that the statutory
inquiry is intended to investignte the prisoner’s sanity or
insanity, i.e., his condition from a medical point of view ; and it
is our opinion that this inquiry should still be held under the
subsection and we have no change in the procedure to recom-
mend. No doubt in some cases the investigation and the
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the Home Secretary should be in terms discretionary. Facts
may become known after the inquiry or the inquiry itself may
for various reasons be found to be unsatisfactory so as to entitle
the Home Secretary to allow the law to take its course not-
withstanding the certificate.

But if no such cireumstances exist we think that the present
practice of exercising the discretion in only one way, i.e.,
remitting the prisoner to an asylum, is right and should
be continued. We should be not less humane than our fore-
fathers. It may be that the degree of insanity contemplated by
the exponents of the common law whom we have quoted was
greater than that which would be covered in these days by a
certificate of insanity under the subsection. But many of the
reasons given for the merciful view of the common law
continue to have force even under modern conditions. Every
one would revolt from dragging a gibbering maniac to the
gallows. We are not prepared to draw a line short of the
certificate of insanity given after inquiry by reasonable and
experienced medical men.

On this matter and on this matter only the majority of us
have the misfortune to differ from our colleague, Sir Herbert
Stephen, who thinks that the certificate of insanity should not
necessarily determine the exercise of the discretion, but that
the Home Secretary might properly in some cases leave for
execution a prisoner rightly certified to be insane.

We conclude by some general observations.

We append to this report three tables,* one showing the
number of persons for trial in each of the years 1901-1922 dis-
tinguishing between charges of (a) Murder, (b) Attempts and
Threats to Murder, Manslanghter, Wounﬂmg and Attempted
Suicide, (¢) Other offences, and showing aeparately the numbers
of males and females found insane on arraignment and guilty
but insane. It will be seen that the percentage of insane to
the total charged in murder charges is over 33 per cent., while
in charges of attempted murder, manslanghter, wounding, and
attempted suicide the percentage falls to 2 per cent. and in
other erimes to less than "2 per cent. ; also that the percentage
of women found insane to women charged is in murder cases
and in attempted murder, &c., relatively higher than in the
case of men.

Though the percentage in the two classes other than murder
is small, the numbers are considerable ;: thus during the whole
period 351 persons were found guilty but insane on murder
charges as compared with 382 on other charges. Similarly 134
were found insane on arraignment upon murder charges and
477 upon other charges These figures emphasise the point,
which is sometimes forgotten, that the rule of law must not be
judged by its application to charges of murder only.

* Appendix C.
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APPENDIX A.

RULES IN McNAGHTEN'S CABE (1843).
10 QL. axp F. 200 ar p. 208,

Eﬂﬁ “ What is the law respecting alleged crimes committed by persons
icted with insane delusion in vespect of one vr more particular subjects
or persons: as for instance, where, at the time of the commission of
the alleged erime, the accused knew he was acting contrary to law, but
did the act complained of with a view, under the influence of insane
delusion, of redressing or revenging some supposed grievance or injury, or
of producing some supposed public benefit? ™

(4. L) * Assuming that yvour lordships’ inquiries are confined to those
persons who labour under such partial delusions only, and are not in
other respects insane, we are of opinion that notwithstanding the accused
did the act complained of with a view, under the influence of insans
delusion, of redressing or avenging some supposed grievance or injury,
or of producing some public benefit, he is nevertheless punishable, accord-
ing to the nature of the crime committed, if he knew at the time of
committing such crime that he was acting contrary to law, by which
expression we understand your lordships to mean the law of the land.”

(§. IL.) * What are the proper guestions to be submitted to the jury
where a person alleged to be afflicted with insane delusion respecting
one or more particular subjects or persons, is charged with the commission
of a crime (murder, for example), and insanity is set up as a defence? "

(. II1.) “ In what terms ought the question to be left to the jury
as to the prisoner's state of mind, at the time when the act was
committed? !

(4. IT and IT1.) ** As these two questions appear to us to be more
conveniently answered together, we submit our opinion to be that the
jury ought to be told in all cases that every man is to be presumed to
be sane, and to possess a sufficient degree of reason to be responsible
for his crimes, until the contrary be proved to their satisfaction; and
that to establish a defence on the ground of insanity it must be clearly
proved that, at the time of committing the act, the accused was labouring
under such a defect of reason, from dizease of the mind, as not to know
the nature and quality of the nct he was doing, or, if he did know it,
that he did not know he was doing what was wrong. The mode of putting
the latter part of the question to the juy on these occasions has generally
heen, whether the accused at the time of doing the act knew the difference
between right and wrong: which mode, though rarely, if ever, leading
to any mistake with the jury, is not, as we conceive, so accurate when
put generally and in the abstract, as when put with reference to the
party's knowledge of right and wrong, in respect to the very act with
which he is charged. If the question were to be put as to the knowledge
of the acensed solely and exclusively with reference to the law of the
land, it might tend to confound the jury, by inducing them to believe
that an actual knowledge of the law of the land was essential in order
to lead to a conviction: whereas, the law iz administered upon the
principle that every one must be taken conclusively to know it, without
proof that he does know it. If the accused wns conscious that the act
was one that he ought not to do, and if that act was at the same time
contrary to the law of the land, he is punishable; and the usual course,
therefore, has been to leave the question to the jury, whether the accused
had a sufficient degree of reason to know that he was doing an act that
was wrong; and this course we think is correect, accompanied with such
observations and explanations as the circumstances of each particular
case may require.’’

(. IV.) “Ii a person under an insane delusion as to existing facts
commits an offence in consequence thereof, is he thereby excused? "’

(4. IV.) “ The answer must, of course, depend on the nature of the
delusion ; but making the same assumption as we did before, namely,
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MEDICO-PSYCHOLOGICAL ASSOCIATION OF GREAT BRITAIN
AND IRELAND.

RerorT oF THE CoMMITIEE 0N OrimiNaL RESPONSIBILITY.
(Adopted by the Association February 22nd, 1923.)

The Medico-Psychological Association of Great Britain and Ireland
desires to submit the following observations to Lord Justice Atkin's
Committee, who are considering whether any changes should be made in
the existing law, practice and procedure relating to criminal trials in
which the plea of insanity as a defence is raised.

The medical profession are equally concerned with the legal profession
and the public generally to ensure that the defence of insanity is not
abused ; they feel, however, that the law as at present interpreted is
unsatisfactory, and does not always permit the best and fullest evidence
of a prisoner’s mental eondition to be laid before the Court and Jury.

1. The Rules in M’Naughton’s case have for many years been the
subject of cogent criticism, both by medical men and by jurists. That
they have nevertheless retained their place in law to the present time has
probably been due to—

(i) the failure to propound an acceptable alternative;

(ii) the fact that on numerous occasions individual judges have dis-
regarded and declined to act on them;

(1i1) the knowledge, shared by judges and juries alike, that although
a prisoner may be found guilty and sentenced, his case will be
carefully reconsidered by experts appointed by the Becretary
of Btate, in accordance with the Criminal Lunaties Act, 1584,
and action will be taken accordingly, notwithstanding the
finding of the Court.

As repards the Rules themselves, we are aware that the Committee of
this Association appointed to consider the matter in 1296 reported that
they were unable at that time to make any suggestions for amending the
law; but while fully conscious of the difficulty of the problem, we eannot
sgrea that it is insoluble, We think that changes can be devised, which,
without deing any violence to legal prineciples, would bring the law into
closer accord with modern medical knowledge and requirements.

2. We desire in the first place to offer some criticism of the particular
Rules,

The Answers to Questions 2 and 3.

We take particular exception to the precise tests of responsibility laid
down in the following words: *° To establish a defence on the ground of
insanity, it must he clearly proved that, at the time of the committing
of the act, the party aceused was labouring under such a defect of reason
from diseuse of the mind, as not to know the nature and quality of the
act he was doing, or, if he did know it, that he did not know he was
doing what was wrong.”

Insanity is admittedly incapable of preecise definition., The definition
of a lunatic in the Lunacy Act, 1890, as ** an idiot or person of unsound
mind,"” although open to criticism, connotes defect or derangement of
mind, and so may be accepted as a rough and ready eriterion. Whatever
may ba the exact words nsed to deseribe the mental state of a person
accused of crime, the law is only concerned to know whether it is a
condition that negatives the existence of mens rea.

The legal principle involved creates a difficulty which is inherent in
the problem of the criminal responsibility of the insane, and would have
to be faced even if the M'Naunghton Rules were abrogated, TFor these
Rules are not wrong in holding that irresponsibility is only an inference
that may or may not be drawn from insanity; where they err is in
attempting to define precisely the conditions under which the inference
is legitimate. They identify resposibility with knowing and reasoming,
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states, drug addiction and alcoholism in their bearing upon an allege!
crime, would, in many cases, be necessary, and medical witnesses
experienced in the care and treatment of the insane could give assistance
to the Court in that direction. A jury, upon the facts so presented, with
such guidance as the judge might feel it necessary to give, should have
no msuperable difficulty in reaching a correct conclusion.

(ii) In our view the Law should be framed so as to allow the medical
witness alleging insanity to make it clear that the facts observed hy
fumself, supplemented by other evidence before the Court, form in his
mind a coherent clinical picture of mental disorder; and he should be in
a position fo state that the prisoner’s criminal act is symptomatie of, or
at least inconsistent with, sueh a condition. His evidence should enable
a jury to find that, even if there should be no apparent logical connection
between the prisoner’s mental derangement and his criminal act, it is
reasonable to conclude that both form part of his mental unsoundness,
and it is important that that evidence should be placed before them
as fully as possible. According to the presemt practice, experis on this
question are subject to restrictions which are not imposed on experts on
other matters. There does not appear te be any sufficient reason why a
medieal man should not be allowed to state his grounds for arriving at
an opinion in his own way, subject always to the fullest eross-examination
hy the other side and by the Court.

{iii) We see no reason why a medieal witness who has not examined
the prisoner should not be asked * hypothetical ' questions,

4. Tt may be objected to the foregoing cbservations that they imply
the abandonment of a legal criterion of responsibility, and that such a
eriterion is indispensable. In this connection it may be useful to refer
to the practice at present prevailing in Scotland.

By Scots Law, a8 by the Law of England, insanity is a good defence
only in so far as it negatives the existence of mens rea, and the Rules
in M'Naughton's case were for some time guoted with approval by
jndges as expressing the law of Scotland no less than that of England.
(Gibson, 2 Broun 332, and Smith and Camphell, 2 Irvine 1 — per Hope,
Lord Justice-Clork.) But they do not now appear to be considered in
Scotland. The present state of Scots Law in regard to insanity as a
plea or defence is thus expressed by Lord Dunedin, Lord Justice-General,
in H.M. Advocate v. Brown (1907 8.C. (J) 67 at p. 76): —

“In one sense no one can say what insanity is. T do not think
if we had all the doctors here who are learned on the subject that
any two of them would agres on a definition. It is guite certain
that what may be ealled the scientific view on insanity has greatly
altered in recent vears, and Courts of Law, which are bound ta follow,
s0 [ar as they can, the discoveries of science and results of experience,
have altered their definitions and rules along with the experts. . . .
Acts of Parliament cannot deal with scientific opinions, and there-
fore it is left to juries to come to a common-sense determination on
the matter, assisted by the evidence led and any direction which the
judge can give."

Reference may alo he made to the direction of Lord Moncreiff, Lovd
Justice-Clerk, in H.M. Advocate v. Miller (1874, 3 Coup. 16).

5. In nceordance with the views expressed ahove we have come to the
following conclusions: —

(i) The legal criteria of responsibility expressed in the Rules in
M!Naughton’s cnse should be abrogated, and the responsibility of a
prisoner should be left as a question of fact to be determined by
the jury on the merits of the particular case,

(ii) In every trial in which the prisoner’s mental condition is in
issue, the Judge should direct the jury to anewer the following
questions ;

 (n) Did the prisoner commit the act alleged?

(b) If he did. was he at the time insane?
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