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To- thes P, U B L 1-.C,

HE following fheets contain the

I opinions delivered by the judges

of the court of Seflion in Scot-

land, at deciding the great caufe of
Douglas. The general attention which
the importance and extraordinary cir-
cumfitances of this caufe excited, perfua-
ded the publither, that it would be do-
ing an acceptable fervice to the public, to
give them, as exactly as he could, the fub-
ftance, and, as mnearly as poflible, the
words of the feveral opinions. To qualify
him for this tafk, he made himfelf fully
acquainted with the caufe; and, while
the judges were delivering their opinions,
he took down the greateft part of what
each of them faid. ‘Thefe notes he daily
corrected and enlarged from his memory :
~Not fatisfied with this, he got the feveral
opinions revifed by thofe who were beft
qualified to corre@ any errors, or to {up-

be
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ply omiflions, which might have efcaped:
So that the prefent publication may be

depended upon as exaét and genuine.
THE long vacation which -followed
foon after the decifion of the caufe, by
difperfing the gentlemen of the law, re-
tarded t11;p11b1icatim1. The winter-fef-
{ion has given the publifher an opportu-
nity of making the whole more correct;
and he now offers it to the public, with
humble confidence, that his diligence
- and candor will meet with approbation,
SEveERAL of the judges, in deliver-
ing their opinions, took occafion to
‘obferve, that in a caufe of fuch extent,
they did not mean, nor was it necef-
{ary for them, to refume the whole of the
fas and arguments of either party ;
but merely to ftate the outlines, and

fome of thofe circumftances which had
made the ftrongeft impreffion on their

own minds. It would bein vain, there-
fore, to expect that from any fingle opi-
nion,
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nion, or perhaps from the whole of them
taken together, a thorough knowledge of
the caufe can be acquired : They alone
who have a previous acquaintance with
at leaft the great lines of the caufe, can
reap the proper entertainment or in-
firuction. However, to render their u-
tility as general as poflible, the publifher
has caufed reprint the cafes of both par-
ties, which were given in by appointment
of the court a few days before the hear-
ing of the counfel in fummer 1766, in or-

der to give a general idea of the founda-
tions of this important fuit; and as

they are authentic, and the only papers
which contain an abridgement of the
capital facts in queftion, it is thought

they may be of confiderable ufe in af-
fifting the reader to underftand the im-

port of fome paflages in the judges opini-
ons, which may happen to be too briefly
exprefled for thofe who are totally unac-
quainted with the circumftances.

THrsE












THE

LORD PRESIDENT fpoke firft, in

the following Manner.

My Lorps, -

N delivering my opinion on this great and
important caufe, it was my refolution to
have fpoken laft, and not until I had heard
the opinions feverally given by your Lordfhips.
This was my refolution fo long as we fat four-
teen in number, and fo long as there was a
certainty, that the queftion could not fall to
be determined by my cafting vote. But, as we
now fit fifteen in number, and that there is a
poflibility that my cafting vote may be called
for, I judge it my duty to fpeak firft, to ftate
my opinion and the grounds of it, not doubt-
ing but that, if it is erroneous, fome of your
Lordfhips who are to {peak after me will cor-

reét me.
Axp, in giving this my opinion, I fhall ftate

only fuch arguments as move me, and fcarce-
ly at all touch thofe which tend to fupport
a contrary opinion; at leaft, until I firft hear

what opinions are formed by your Lord-
A fhips;
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thips; for to thefe at prefent I am an entire
{ftranger.

Ir I {hall omit any thing, I fhall hope for
your Lordfhips indulgence to have leave te
add it in the way of reply.

I agree then with the princ}ple laid down
in the defender’s memorial, page 38, « That
¢ the acknowledgment of parents is not of it-
« felf probatio probata ; but that a proof of fuch
« acknowledgment, or even of habite and re-
“ pute, is good prefumptive evidence, and
« fufficient for a jury to ferve.” This prin-
ciple is true; and it is alfo true, that a jur}r
might have ferved, nay, ought to ferve, upon
fuch evidence. But then it is equally true,
that when fuch fervice is brought before
this court by reduction, the verdict becomes

no more than alegal prefumption, and may be
redargued by a contrary proof:—The que-

ftion of fa& remains to be reviewed by your
Lordfhips, as in place of a grand jury, and
to be tricd by the rules of evidence.

EVIDENCE 1s either dire, or moral, or cir-
cumf{tantiate,

Tug firft leaves no room for doubt in the
breaft of the judge or jury. It is fometimes
compared to mathematical demonftration.—
Buch evidence is not in this caufe, The fe-

‘ cond
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cond equally compels the mind, from convic-
tion, to affent; but it depends on a chain of
circumftances laid together, and always in-
troduces proofs on both fides. In fuch cafes
the judge muft weigh every circumitance in
the fcale of juﬂice,'and give his opinion where
he thinks the evidence preponderates.

I is not fair to fay, that a poflibility of be-
ing deceived ought to deftroy a conclufion
drawn from circumftantiate evidence: From
the frailty of human nature, perhaps a pofli-
bility of deception attends every kind of evi-
dence. In matters of the higheft moment,
even in religion; we muit be fatisfied with mo-
ral evidence, and are bound to form our opi-
nions upon it. In direct evidence, two wit-
nefles may fwear falfely : - 4/1d: may be pro-
ved. Circumftantiate or moral evidence is of-
ten ftronger, becaufe it hangs on many de-
pendent circum{tarhces, which mutually aid
and fupport each other. Inftances of this oc-
cur every day.

As to the application of certain general
maxims quoted both by purfuer and de-
fender, concerning the onus probandi, 1 do not
agree with either party. There 1s, 1n .this
caufe, a fingle fa& to be determined, Is the
defender the fon of Lady Jane Douglas ? This

fact
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fa& does not now reft on the fimple acknow-
ledgment of parents, or on habite and re-
pute ;——would to God it had; but the ac-
knowledgment of the furviving parent is qua-
lified by time, place, tht:‘ prefence of other
people at the bisth, and many other circum-
ftances, |

- Tng purfuer offers circumftantiate evidence
to difprove this fact; the defender has brought
- evidence to fupport it. The proof lies before
your Lordfhips. It then remains for me, as
for others, to weigh this evidence; and, with
my hand upon my heart, and as I {hall anfwer
to the fupreme Judge of the world, to fay
whether I can or cannot affent to the follow-
ing propofitions, viz.

TuAT upon the 1oth day of July 1748, La-
dy Jane Bﬂuglas, in the houfe of Madamé
le Brune at Paris, was delivered of this de-
fender, and of another fon now dead, by the
afliftance of Pier la Marr a man-midwife: That
Sir John Stewart became acquainted with this
La Marr, in the year 1721, at Leige; was in-
troduced to him by Colonel Fountaine; met
him accidentally at Paris in the year 1748,
where La Marr had come fur une affaire épineufe;
thought he would get him cheaper than any

other;
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other; therefore employed him to deliver
Lady Jane: That La Marrat firft declined to
tell Sir John Stewart where he lodged ; but af-
terwards gave him his addrefs (as correted by
Sir John, in his depofition 9th Auguft 1763):
That La Marr aétually delivered Lady Jane :
That the perfons prefent at the delivery were
Madame le Brune, her daughter, La Marr,
Mrs Hewit, and Sir John: That the youngeft
child of whom Lady Jane was delivered was
fent to be nurfed at a village near Paris under
La Marr’s care : That La Marr correfponded
with Sir John and Lady Jane concerning this
child : That the letters of La Marr, produced
by Sir John, are part of that correfpondence :
And, in fine, That the faéts contained in Sir John
Stewart’s declaration, as to thefe things, are
true, under the correéion already mentioned
as to La Marr’s addrefs; for, it muit be ob-
ferved, that to his dying hour, Sir John Stew-
art never made any other correltion of his
declaration whatfoever.
 In examining the evidence of any aver-
ment, built upon one’s own proper faét and
deed, the fimplicity of the ftory told de-
ferves attention; for truth is fimple, and hds
no need of difguife. A flory, to gain credit;
ought to be, 1mvs, Probable; 24s Attended
with
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with no inconfiftencies; 3¢5, Without co-
vering or concealment; 4f9, There ought te
be no attempt, by falfe or indire® means, to
fupport 1t; s5to, It ought to be uniformly

told, and maintained, not by the words on-
ly, but by the actions of thofe concerned.

When thefe concur, the ftory deferves great
regard, and there are {trong prefumptions for
the truth of it, But, when thefe are reverfed,
when a ftory told is improbable, inconfiftent,
full of myftery, fupported by falfe means, not
uniformly told, nor uniformly maintained;
thefe are legal prefumptions againit the
truth of it; and deftroy, at lealt weaken, the
prafumptio hominis which thould fupport it. In
fuch a cafe, the attention will be roufed to
weigh the evidence of the ftory in the niceft
balance, and not to truft to general aver-
ments, or general prefumptions, for the truth

of it.
Ix applying thefe maxims to the caufe be-

fore me, I cannot hefitate to refufe my aflent
to the truth of the propofition already men-
tioned; and am forry to fay, that I think
the reafons of reduion are well fupported.
And as many of my objections to the truth
of that propofition arife from the general

complection of the caufe, and the res geffa,
which
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which cannot lye, I fhall begin with them:
For, as to the parole-evidence, where each
party charges perjury againit the witnefles of
the other, when I come to that, I fhall not
infift for full credit to all the witnefles upon
gither fide, b Ag

I obferve, therefore, in the fir? place, that
the defender’s ftory is improbable.

Tuat a lady of Lady Jane’s age, fo near
to the period of her delivery, and in her firft
child, thould leave Aix-la-Chapelle, travel to
- Leige, thence toSedan, from thence to Rheims,
and from Rheims to Paris, without abfolute

neceflity, 1s' to me extremely improbable:
That, in this journey, fhe fhould linger eight

days at Sedan, and near four weeks at Rheims,

when her refolution was to go on to Paris,
and her delivery faft approaching, is ftill

more {o; and that the thould drop her maids
at Rheims, at the time when fhe ftood moft
in need of them, and when they could have
been carricd to Paris at the expence of a few
livres, 1s not to be believed.

IT is to me equally improbable, that Lady
Jane fhould have concealed her being with
child fo carefully, as it is faid fhe did. Was
not her being with child the accomplithment
and crown of all her withes, the very end and

motive
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motive which bad led her to give her hand
to Colonel Stewart ! Why then conceal it ?
She had wrote to the Duke of Douglas in
April 1748, acquainting him of her marriage,
and of the happy confequences which might
be expected from it. After this, why con-
- ceal her fituation from any body ? And vyet,
among all her correfpondence, the does not
acquaint one of them that the was with child,
even when fhe is going to Paris in order to
be delivered.

AvrTtno’ fhe had dropt her maids at Rheims;
yet, at Paris, the hires no fervants, nor any
attendants whatever. Though carried thither
in order to have the beft afliftance which
France could afford, fhe is put into the hands
of an old furgeon to a Walloon regiment,
or, as the defender himfelf allows, into the
hands of a perfon of no charafter, When
fhe arrives at Paris, fhe ftays four days in
Godefroy’s; during that time, the takes no
advice as to her ﬁt'uatinn, not even from
Madam Godefroy; leaves Godefroy’s, and
goes to a lodging, which, after the moft pain-
ful fearch, cannot now be found, unlefs, as
the defender afferts, we fhould believe it to
be the houfe of a garde malade. From this

fhe goes to another houfe, hired by Sir John
Stewart;
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Stewart ; there one child appears in a very
fingular manner; the other is fent away with
Monfieur la Marre ; and though a child weak
and fickly, and Lady Jane, a lady remarkable
for maternal affection, is not once feen by
her for fixteen months, that is, not till No-
vember 1749.

At this period, Lady Jane, Sir John, and
Mrs Hewit return to Paris, in arder to bring
home this fecond child : They leave their car-
riage and driver without the town, and go
off in a hackney coach to an unknown houle.
They {fend for La Marr, in order to get the
child; La Marr makes his appearance; they
{et out to bring the child ; Lady Jane, taken
ill with a headach, is carried into another
unknown houfe, where fhe remains with Mrs
Hewit ; mean time, Sir John goes and brings
the child; and then they all fet out in their
return to Rheims,

As the defender’s ftory is, in thefe refpelts,
improbable ; fo alfo, I obferve, fecondly, that,
in other refpects, it is inconfiftent,

It is faid, that Lady jane intended to have
been delivered at Rheims, but left it, as no
proper affiftance for her delivery was to be
got there. This information Mrs Hewit
fwears fhe received from Madam Andrieux,

B who
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who had got her death by being unfkilfully
delivered., But, in this fad, Mrs Hewit 1is
contradicted by the fon Mr Andrieux; and
that Sir John and Lady Jane had no fuch in-
tention, appears clearly from Mr Hepburn’s
evidence, who'depones, in a very pointed
and precife manner, that, at Leige, Sir John
told him he was to carry Lady Jane to Paris,
in order to be delivered theve. If then their
deftination was for Paris, Was it not incon-
fitent, in the higheft degree, to fray eight
days at Sedan, and near four weeks at Rheims,
that is, from the sth of June to the 2d of
July; efpecially after, as they fay, they were
informed, that no proper affiftance could be
had at Rheims, and that they were reduced tq
their laft guinea? |

Mrs Hewit fays, that this information
concerning the" want of proper afliftance at
Rheims, the received from Madame Andrieux,
But, What fays Lady Jane in the account of
this matter given by her to the late Countefs
of Stair, as deponed to by her daughter, the
Honouratle Mrs Primrofe, a witnefs above
all exception, and who depones with the
greateft air of candor? “ The morning after
« T came to Rheims, fays fhe, a Lady of that
“ place defired to fee me. I fent anfwer, that

_ f
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“1 was fatigued with. my journey, was ftill -
“in bed, and could fee no body.” The lady
fent word, that it was a matter of confe-
quence fhe had to tell me. Upon this fhe
was admitted, fhe begged pardon for intru-
ding, faid it was a matter of conicience. She
had heard I had come there with an intention
of lying in; but fhe was bound to tell me,
that there was no perfon in that city capable
of doing the office of a midwite. 1faid, that
I had fent away my coach, and that my fi-
nances were too low to proceed further, But
the lady’s arguments were {o pathetic, that
fhe perfuaded me to take a poft-chaife, in
which Mrs Hewit and [ went to Paris.

Axp, upon Lady Stair’s obferving, that
Paris never was without Britifh people of
credit, who ought to have been at her la-
bour, confidering her age, and the enemies
the had with her brother; and that her labour
fhould have been in a royal manner, allu-
ding probably to the ftory of the Emprefs
Conftantia (words {o fenfible, and {fo much
the charaéer of Lady Stair, that I think I
could almoft fwear to their identity). Lady
Jane anfwered, « That, fays fhe, was not in

“ my power, as I was not half an hour, or
11 an
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“an hour and a half in Paris, before I was
“ delivered.”

As to leaving the maids at Rheims, Mrs
Hewit {ays, they were left for want of money,
and that Sir John and Lady Jane had only
one guinea when they arrived at Paris: That
they endeavoured to perfuade their banker
to advance a little money on the credit of
Lady Jane’s penfion; but in vain. So they
wrote to Monfieur Andricux for a fupply;
and this fupply arrived on the very day of Lady
Jane’s delivery. And i this Sir John Stewart
agrees with her.  But this fa& turns now out
clearly to be falfe. For the money fent by
Monfieur Andrieux was not reccived by Sir
John till the 26th of July. And this being
the cafe, I would gladly know, how they fa-
tisfied former {cores at Godefroy’s, Le Brun’s,
&ec.
© Mgs Hewrt fays, that fhe could not keep
Lady Jane in bed after the ninth day; fhe
had wrote fo to the maids at the time: Surely
{he could not then be miftaken. But, after
Sir John Stewart’s examination, flie feems to
have been ftartled; and therefore writes a
letter to the Reverend Mr Harper, dated
rith January 1763, (but which fhe did not
deliver till the 15th of March thereafter),

3 wherein
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wherein fhe tells him, « That fhe was n a
« miftake in declaring that it was the tenth
“ day after Lady Jane was delivered, that
« they left the houfe of Madame Le Brune;
“ for it was the fixth day.” It would appear
to me, that Mr Harper had fome f{ufpicions
as to Mrs Hewit’s intention in writing him
this letter, by his accuracy in marking on
the back the precife day upon which he re-
eeived it.
Tk accounts given of the nurfes are alfo
full of inconfiftencies ; but 1 fhall not enter
upon them.

I proceed to obferve, in the third place,
That in this whole affair, Lady Jane Dou-
glas and Sir John Stewart affected myftery

throughout. Their very marriage is conceal-
ed from many of their countrymen, whom

they had occafion to fee; and even, when
the time of Lady Jane’s delivery is at hand,
when Sir John and fhe are fetting out from
Rheims to Paris for that purpofe; when they
are procuring recommendations from Mon-
fieur Maillefer, a man of charaéter, the Syn-
dic at Rheims, to Monfieur Godefroy, who
was to receive them at Paris; yet even, from
this Monfieur Maillefer do they carefully
conceal that Lady Jane was with child, or that

the
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the was going to Paris in order to be deliver-
ed. This appears from the letter of recomr
mendation wrote by Monfieur Maillefer to
Monfieur Godefroy, and is confirmed by Mon-
fieur Maillefer himfelf. He is not permitted
to fee Lady Jane; to him the is {aid to be in-
difpofed, while, at the very time {he receives
vifits from: an Abbe Hibert, and is daily
walking about in his company. Nay, the
letter of recommendation from Moniieur
Maillefer to Monfieur Godefroy proves more.
It proves, that they uled falfe pretences for
their journey to Paris: « Comme il aura
“ quelques emplettes a faire a Paris, je luiaz
« dit qu'il pouvoit s’ addrefler a vous, comme
« etant fort' connoifleur, c¢t que vous ne fuf-
“ frirez pas qu'on le trompat” A ftrange
way this of recommending a Lady juft go-
ing to be delivered..

During their ftay at Paris, they not only
conceal their being there from their coun-
trymen ; they even conceal it 'from Cheva-
lier Johnfton their correfpondent, their friend,
and coufin to Mrs Hewit. Did ever Sir
John Stewart, in any other place, on any o-
ther occafion, or at any other period of his
life, negle@ or forfake the company of his

countrymen ? Was he not in ufe to herd
with
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with them, efpecially with fuch of them as
were at this time to be met with at Paxis? Was
there no Scots coffee-houfe in Paris? Did
Sir John never go there? Why, or for what
reafon did he not? How is this condué to
be accounted for? Bunt above all, when Six
John and Lady Jane were about to quit Paris,
leaving a weak and fickly infant behind them,
to be nurfed at a village only three leagues
diftant from it; could any thing be more
natural, than to have recommended this
child to the care of Mr Johnfton, and to have
entreated him to vifit it as often as conve-
nient ? Yet, no fuch thing is done ; not even,
when after their return to Rheims, they ac-
quaint Mr Johnfton of Lady Jane’s delivery.
ANoTHER {trange concealment, while at
Paris, was, dating their letters as from Rheims,
which were truly wrote from Paris: That
this was done deliberately, and with de-
fign to miflead, appears from the after
correfpondence with Mr Haldane and Lady
Mar}r‘Hamﬂtnn ; a correfpondence evidently
tending to induce a belief, that Lady Jane
and Sir John had gone no farther than
Rheims, and that Lady Jane had been deli-
yered at that place; for, in the whole of
that
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that correfpondence, there is not any men-
tion made of Paris.
It is alfo ftrange, that notwithftanding

the many dark and myfterious circumfitances
attending the accounts given of Lady Jane's

delivery ; notwithftanding that Sir John and
Lady Jane knew wwell that thefe accounts and

thefe circumftances were fufpected ; yet ftill,
at no after period, did they ever give fuch a
detail of particulars as coyld give fatisfaction
ppon this great point, or, in the event of their
death, could avail their children; but chofe to
reft the proof of their ligitimacy upon gene-
ral prefumptions, and that the onus proband:
of the contrary lay upon their adverfaries.
But this I will rather carry foreward to my
next obfervation, viz,

To the falfehoods by which the defender’s
caufe has been fupported, and by which the
objections againft it have been attempted to
be obviated.

Axp, 1mo, The caufe of Lady Jane Dou-
glas and Sir John Stewart their coming te
Rheims, is not well fupported : But, as Iam
anot now talking of the proof, except in
fo far as it arifes from real evidence, which
cannot be contradiéted, I obferve,

2ds, THAT
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quifite alfo, that this money fhould arrive in
time for that purpofe.

Axp, as it is falfe that they received the
money fent by Monficur Andricux foorer
than the 26th, fo it is equally falfe that they
were in want of money when they arrived at
Rheims; for it is jn evidence, that they carried
with them fmm Aix-la-Chapelle, a letter of
credit upon Paris _ﬂ;}r near 2000 livres, which
ﬂlﬂ}r -aé‘tﬁaily received upon the 6th of Ju-
ly, four days before Lad}r Jane’s delivery ;
and thls letter of credit was fo conceived as
th:lf. they could have drawn the money at
IRIw:ma‘ if neceffary,

3tio, As it was given out, that they came
to Paris on purpﬂfe to procure Lady Jane bet-
terafﬁ&ance in her delivery, it was incumbent
on Sir ]Dhn to give fome account what aflift-
ance they did actually procure, and who was
the mldW1fe who dﬂilVEl ed Lady Jane,

AND here it is to be obferved, that Sir John
was aiwa} s diftiné&t and pointed as to his de-
fcription of La Marr; firft, in his note to Mrs
Napier, and next in his judicial declaration.
In his note given to Mrs Napier, as early as the
year 1756, he fules La Marr a Walloon, and
fays, that for feveral years he had been furgeon
fo a regiment: He likeways mentions the

| | name
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name of Colonel Fontaine oculift to the in-
valides at Paris, and tells Mrs Napier, that
Fontaine was the perfon who introduced
him to La Marr. Thefe things he confirms
in his judicial declaration, with the addition
of fundry other particulars ; and thefe things
he never amended, nor, to his dying hour, e-
"ver retracted or contradidted.

Axp how was Sir John’s déclaration taken?
In the moft folemn and deliberate manner.
It took up three days: Sir John had full time
given to recollect every particular of the fto-
ty; he was allowed to corred, to retraét, and
to explain, upon an after day, what he had
declared upon the day preceéding; and in one
word, was treated with the greateft candour.
He was indeed fomewhat deaf: but, toobviate
any inconvenience which might thence arife,
the queftions afked were given to him in
writing, one by one, and he was allowed
time maturely to confider them, before he
gave his anfwers.

With refpect to his account of La Marr, as
oiven in this declaration, lie never pretended
to amend or contradict it, except as to his ad-
drefs, which in his after oath he {wears I.a
Marr gave him; although in his declaration
he had faid the contrary, The reafons of

this
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this correftion are too obvious; and vyet,
after all the deliberation and folemnity with
which this declaration was taken, after all
tlie opportunities given to Sir John to re-
tract, explaiﬁ, amend, and correét it; after he
had dorne {o in ore or two articles ; yet, after
all this, the defender, who fays he is the fon
of this Sir John Stewart, and values himfelf
upon his acknowledgment, is pleafed to main-
tain, that his father’s declaration, 1n many
points, 1s falfe and untrue, and that ne re-

gard ought to be paid to it.
4to, Tue forged letters, faid to have
been written by La Marr to Sir John Stewart,
mentioned in Sir John’s declaration, at once
fhew the falfehood of that declaration, and
the fhameful and illegal attempts made to
fupport the defender’s ftory, and to obviate
objedtions againft it. The forgery of thefe
letters was committed early, and at a time
when the Delamarre, whom the defender
now fays was the true accoucheur, was a-
live, and that fair and genuine letters to
prove that fact could have been procured
from him. The laft of the four letters men-
tioned in Sir John’s declaration, as written to
him by La Marr,appears to have been brought
to Sir John in Lady Jane’s prefence, and to
i ' have
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have been read and explained by her to Mrs
Glafs, &rc. .

But upon thefe letters, perhaps, I may
touch again, when I come to confider the
evidence adduced by the defender.

sto, It was neceflary for Sir John and
Lady Jane to obviate the many ftrong and
firiking objections to their conduét after the
birth. Nothing could have been eafier than
to have done this, had their ﬁnrj; been true.
Truth is fimple, and generally carries con-
viétion along with it. At any rate, it is uni-
form ; but the ftory told by Sir John Stewart
was not fo; and therefore labours under fu-
{picion : And this leads me to obferve,

Ix the fourth place, That the fory told by
Sir John Stewart of the defender’s birth was
by no means uniformly told, ner uniformly
maintained. In the courfe of Providence, a
falfe tale is often detected by the tellers.

As to Lady Jane’s account of this event,
we have none given by her, further than
what pafled in her converfation with Lady
Stair, a converfation which, we have already
obferved, turns out to be falfe in every par-
ticular. But, with refpect to Sir John, we
have his declaration and his cath; and as to
thefe, they are, in fome particulars, contra-

dicted
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dicted by Sir John himfelf, and in others are
given up by the defender as untrue.

By Sir John’s cath and declaration; Lady
Jane’s delivery is faid to have happened in thé
houfe of Madam le Brune: But, in the note
given by him to Mrs Napier, it 1s faid to have
happened in the houfe of Madam Michell
Strange ! that, in the year 1756, there thould
have been fo great a failure in Sir John’s me-
mory. Indeed, Sir John’s behaviour, when
he gave this note to Mrs Napier, is very re-
markable, and deferves attention : For, when
prefled by Mrs Napier to tell her in what
houfe the children were born, and who were
prefent and afliftant on that occafion? Sit
John anfwers, That fo many years had pafied,
and fo many misfortunes had happened to
him, fome of which he enumerated, that he
could not be fo ditinét in names as he could
wifh.: That, for different reafons, Lady Jane
had been obliged to change houfes about the
time of her lying in; one houfe was full of
buggs; another houfe was {moaky; fo that
he could not fay what precife houfe the chil-
dren were born m; but he would confider
of it at home, and make a note of thefe cir-
cumftances. And when ftill prefled by Mrs
Napier to make a memorandum of fuch

things
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things as he was fure of, he accordingly gives
her a memorandum; and, inter alia, {fets down
Madam Michelle’s houfe as the place of de-
livery. This feems to me to be the origs
mali; and here I begin to fee the finger of
Providence pointing to the difcovery of the
impofture. It is not fufficient to alledge here
forgetfulnels or miftake ; it was too early to
miftake in the 1756. It is true, that, in ay
after-converfation with Mrs Napier, Sir John
mentions Le Brune’s as the houfe where
Lady Jane was delivered: But as it is not
clear that this fecond converfation happened,
until he knew that inquiry had been made
at Madam Michelle’s, and that his former
ftory was difproved, 1 can pay no regard to
it. Itis alfo very material to obferve, that
the fcroll of the letter from Mrs Hewit to
the Duke of Douglas, fo accidentally found,
mentions Madam Michelle’s houfe as the
.place of delivery. Strange! that both Siy

John and fhe fhould fall into the fame mif
take.

BuT, how is it poffible to account for the
conduét of Lady Jane and Sir John Stewart,
after they knew that the legitimacy of their
children was fufpected ? Eafy would it kave
been at that time to have put the matter be-

yond
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yond all queftion. A letter by poft would
have done it. If that was not {fufficient, a
more formal inquiry might have been made ;
yet, in place of this, a few declarations only
are got from Aix-la-Chapelle, and thefe mere-
ly relating to Lady Jane’s pregnancy. No
application is -made¢ for any proof from Pa-
ris, the principal {fcene of action, and which

at once could have put the matter out of
all doubt. Indeed, they afterwards faw the

propriety, or rather the neceflity, of clear-
ing up this affair, and gave different reafons
to juftify their ftrange conduct with regard
to it; but, in vain, none of them are fatif-
fattory. At one time, Lady. Jane doubts
how far the making fuch an inquiry would
be confiftent with her honour. At another
time, fhe laments the want of money to car-
ry it on. To Mrs Menzies fthe boafts, that
fhe had evidence of the birth in her pocket,
And, at a late period of her life, in a conver-
fation with Mrs Greig, fhe fhelters herfelf
under a legal prefumption; and tells Mrs
Greig, that if any body called her childrens
legitimacy in queftion, they behoved to prove
the contrary. Mrs Hewit, indeed, talks more
boldly upon this fubjet: Walter Colwvill,
foon after the birth, had informed her of the

fufpicions
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fufpicions concerning it; but fhe feems to
defpife thefe fufpicions; and roundly tells
him, that the birth was too well proved
to admit of any doubt. |

Avr1 thefe circumftances of improbability,
inconfiftency, concealment, falfehood, and
vacillancy, are extremely ftriking ; and altho’
I do not argue upon them as conclufive; yet
furely they are more than fufficient to awa-
ken the attention, to lead us to examine
things with accuracy and precifion; to de-
mand proof, and not to reft upon general
prefumptions,
~ Axp this leads me to confider what proof
has been brought by the defender in fupport
of his averment.

Tue firft material fact, upon the part of
the defender, is to prove the exiftence of the
accoucheur, Pier La Marr; for, if there was
no La Marr, it is impoflible to believe one
jotta of the whole ftory.

The hiftory of La Marr, as told by Sir
John Stewart, and never contradicted,is, That
he was 2 Walloon, and furgeon to a-Walloon
regiment, remarkable for his fkill in mid-
wifery : That, in the year 1721, Sir John
became acquainted with him at Leige, and
was introduced to him by Colonel Fontaine:

D" That,
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That, when Sir John was at Paris by himfélf;
in June 1748, he accidentally met with La
Marr, and they renewed their acquaintance :
That La Marr was there at that time fur une
affaire epineufe, and was to be found at the
Thuillieres, or the Luxembourg, in certain
particular walks which he named, and at
certain times of the day: That Sir John,
for the fake of cheapnefs, engaged this La
Marr to deliver Lady Jane ; which he did
accordingly : That the youngeft child of
whom Lady Jane was {o' delivered, was en-
trufted to La Marr’s care for fixteen months
during which time, he regularly correfpond-
ed with Sir John upon that fubject: And as
to the letters from La Marr to Sir John pro-
duced in procefs, Sir John averred, That
two of them were originals, and two of them
copies ; in one of which letters La Marr fays,
that he had been ten months in Naples after
the year 1748. '

Turs account is altogether unfupported by
any evidence; and however circumftantiate
it may be as to Sir John’s firft acquaintance
with La Marr, his knowledge of his profef-
fion, manner of renewing acquaintance, WTi=
ting to him, &c.it is impofiible to believe
it. Failure in memory may excufe miftakes

as to lefler matters, or trivial circumitances,
but
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but cannot palliate errors in capital points,
Indeed, the defender himfelf does not believe
it; he has therefore bent his whole force to

prove, that not this La Marr, but another
Delamarre was the accoucheur who deliver-

ed Lady Jane, although it ftands proved,
that this Delamarre was no Walloon, but
a native of Montrew! fur Mer, was only ten
years old in the 1721, had never béen fur-
geon to a Walloon regiment, had his conftant
refidence at Paris, and was never out of it
after the year 1748. Further, there is no e-
vidence that this Delamarre was befpoke or
could be befpoke as accoucheur for Lady
Jane ; and ftill lefs probability, that, when Lady
Jane had travelled fo far to procure the beft
afliftance, Sir John would befpeak for her a
low operator at the Hotel Dieu,

INDEED, according to the defender’s own
account, he feems to have taken no great
care of his patient; for, if it was he who re-
commended Le Brune’s, and knew that La-
dy Jane was to remove from thence {foon af-
ter her delivery to another houfe, it is
ftrange, what Mrs Hewit fays, that the never
faw La Marr vifiting Lady Jane but once af-
ter her delivery. If it was he who provided
the bad nurfes, firange that he fhould take

na
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no further nor better care to provide good
ones. But what proves beyond contradic-
tion, that this Delamarre was not the ac-
coucheur, and that the ftory of his delivering
a great foreign lady does not, and cannot
apply to Lady Jane, is the time when this
1s faid to have happened. It happened, fays
Menager, while Delamarre was in the Hotel
Dieu. It happened, fays Gilles, before the
year 1748, It happened, fays Cocquerell, be-
fore February 1748 ; for, in that month, T was
married. I had left the Hotel Dieu about twao
months before my marriage; and La Marr
had left it about a year before me,

Tuis article of the time appears to me
very material, clinches the whole, and proves,
that the ftory told by Delamarre at the Ho-
tel Dieu could not relate to Lady Jane Dou-
glas. :
Bur how did Sir John Stewart ftumble up-
on the name of La Marr? How came he to
pitch upon this name, as the name of the
accoucheur who delivered Lady Jane? Per-
haps Sir John was acquainted with this De-
lamarre, knew him as a merry companion,
and pitched upon his name to help forward
his ftory, but gave fuch a falfe defcription of

b s ' th
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the other particulars concerning him, as
might be fuflicient to prevent difcoveries, and
to obviate after inquiries. For, is it poffible
for any mortal to believe, 1f this Delamarre
had truly been the accoucheur who deliver-
ed Lady Jane, that Sir John Stewart would
have forged the letters from him which-are
now produced, when; at that very time, De-
lamarre was alive, was refiding at Paris, and,
in courfe of poft, Sir John might have had
letters from him? Delamarre lived till the
‘year 1753, and the letters produced were for-
ged in the year 1752, .
With refpeét to thefe letters, the defen-
der’s ftory of this Delamdrre proves their
falfehood in a firong manner ; and, if they
are falfe, and falfe they are admitted to be,
even by the defender, What becomes of the
fuperftru@ure they were intended to fupport?
They are the chief, if not the only written e-
vidence on the part of the defender. They
appear to me to have been the proofs which
Lady Jane boafted to Mrs Menzies the had
in her pocket. They alfo feem to have been
the documents which La'djr Jane carried to
Douglas-caftle, to convince the Duke of
Douglas. They were mentioned by Sir John
to Mrs Napier; they were explained by La-
dy
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dy Jane to her fervants; they were produ-
ced to the jury; they were printed with the
fervice; yet thefe are forged, and, in my opi-
nion, forged by Sir John. Is itin nature to be-
lieve, that Sir John Stewart would have for-
ged falfe letters from La Marr, if, at the
expence of a poftage from Paris, he could
have had letters which were true ?

BerorEe difmifling Sir John Stewart’s de-
elaration, permit me to ebferve the ftrange
and unaccountable conduét of the defender
with regard to it. He talks of his filiation, -
of the acknowledgement of his parents, of
his habite and repute, &c. His father is
examined, the perfon who beft can tell the
circumftances of his birth, whofe inclination,
whofe intereft, and whofe duty itis to fay
every thing that can fupport it. The examina-
tion is gone about in the faireft, in the moft
{olemn, in the moft candid manner poflible :
But no fooner 1s it taken, than the defender
rejects it, maintains it to be falfe, endea-
vours to have it fupprefled, infifts that it
can be no evidence, and, when your Lord-
thips juftice had ordered it to be confidered
as evidence, he appeals from that fentence
to a higher court; .though, for reafons beft

¥nown to himfelf, hec afterwards drops it.
Did
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Did any of your Lordfhips ever read or
hear of fuch a condu&? I confefs I never
did.

THE fecond material fact upon the partof the
defender is to prove the exiftence of a Ma-
dame le Brun, in -whofe houfe Lady Jane
was delivered ; for, if there was no Madame
le Brun, it is impoflible to believe one jof
of the ftory.

Here again the ground {lips from under
my feet : There 1s not more evidence of the
exiftence of a Madame le Brun than there
is of a Pier la Marr. No fuch perfon can be
found ; even no fuch name, I mean of Ma-
dame le Brun who kept a hotel, occurs in
the capitation-rolls of any kind.

Tue defender is fain to fuppofe, that the
Madame le Brun, in whofe houfe Lady Jane
was delivered, was a garde malade. This how-
ever is incredible: It was never once infinua-
ted by Sir John or Mrs Hewit, not even in
the letter wrote by Mrs Hewit to the maids,
though a circumf{tance remarkable, and which,
in thefe letters, fell naturally to be mentioned,

Sir Joux hints as if fhe had been recom-
mended by Godefroy: This is falfe: The proof
now points as if the had been recommended
by La Marr, Had this been fo, Sir John

could
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houfe ; neither would it have efcaped the fa-
gacity of the defender’s advifers to have made
an inquiry concerning this matter when the
woman was alive : But it is plain to me that
the defender has catched at the fimilarity of
the name and by that fimilarity means to fup-
ply a blank in the proof, which otherways he
cannot account for.

A third material fact upon the part of the
defender, 1s to prove the exiftence of Madame
Michell, and that Sir John and Lady Jane
lodged in her houfe.

Axp it 1s true, that Sir John and Lady
Jane did lodge at Madame Michell’s ; and
though the 8th of July is marked in the /Zuvre
d'infpefleur as the day of their entry; yet, it
appears to me, that they entered upon the
18th; for Michell’s people fwear, that the
marking of Fluratl and his company belongs
to Sir John Stewart and his company; and
that they were the only Britifh people at that
time in the houfe.

Turre arefeveral circumftances which hap-
pened at Madame Michell’s which deferve to

be mentioned. _
Axp, firfl, There is no appearance of Pier
la Marr at Madame Michell’s. The people
E of
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of that houfe do not feem to have known a-
ny thing about him. |

Secondly, T 1E fecond child, Sholto, is never
heard of at that houfe.

Thirdly, Tur defender does not appear im-
mediately on their going there, nor till after
the enfevement of Mignon’s child.

Fourthly, Tur people in that houfe fwear,
that when the defender was brought, he was
brought from St Germain, the very place
where Sir John, in his declaration, fays he
went to feek for a nurfe to him. Indeed, as
to the nurfes, the accounts given are full of
contradi¢tions. [ will not run through them.

Tue /aff material fact upon the part of the
defender, and which ought to have been af-
certained without the leaft fthadow of ambi-
guity, is the day of Lady Jane’s delivery;
and this day the defender pofitively fays was
the 1oth day of July 1748. One thing is e-
vident, that if Mrs Hewit {poke true, the day
of dclivery behoved to be at leaft nine days
before their coming to Madame Michell’s;
for {o writes {he to the maids, that Lady Jane
«could not be kept in bed after the ninth day.
This indeed may bring the day of delivery to

the 10th; and yet, how to recconcile this let-
ter
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ter to the maids with her after letter to the
Reverend Mr Harper, 1 know not,

But indeed as to this point, viz. That the
day of delivery was the r1oth day of July
1748, we meet with infuperable difficulties,

Axp, in the fir/? place, “in all the letters
wrote by Sir John and Mrs Hewit upon the
1oth of July, there is no mention made of La-
dy Jane’s delivery. The defender is aware of
the force of this objection; and therefore in-
fifts, that although thefe letters bear date up-
on the 1oth; yet they were aétually wrote
upon fome day preceeding. But where is the
evidence of this ? The letters themielves bear
to be wrote upon the roth, and muft be fup-
pofed to have been fo, unlefs the contrary is
proved. But the contrary is not proved. If
a latitude of this kind is to be allowed; if
mere fuppofition is to be held {uilicient to de-
firoy evidence fuch as this, all poflibility of
detection would be at an end.

BurT, 2dly, There is a letter from Mrs Hewit
to the maids, bearing date the 22d of July
1748, from which it appears, that fhe had
wrote them a former letter upon the rith;
and yet that former letter had made no men-
tion of Lady Jane’s delivery: How is this to
be accounted for? Mrs Hewit herfelf faw the

force



26 THE'SPEECH OF

force of this obje@ion; and therefore endea-
vours to obviate it, by faying, in her letter al-
ready mentioned, of the 22d, that her former
letter, though dated upon the 11th, ought to
have been dated upon the 1oth; and that this
miftake had happened threugh hurry. In the
former cafe, the defender maintained, that
the letters dated upon the roth ought to be
dated upon the gth, otherways he feems to
acknowledge they ought to have made men-
- tion of Lady Jane’s delivery. Here again
he infifts, that a letter dated the 11th
ought to have been dated the 1oth. If fo,
Why did not this letter make mention of
Lady Jane’s delivery ! How are thefe things
ta be reconciled ?

In the third place, Sir John wrote to the
Earl of Crawfurd upon the 1oth of July; fo
the letter bears. In this letter alfo, there is
no mention of Lady Jane’s delivery; on the
contrary, Sir John f{ays, that the happy hour
was looked for daily, How is this taken off?
Sir John feems to have perceived it; and
therefore, in his next letter to Lord Craw-
furd, upon the 22d of July, he flily infinuates
and fays, that his former letter was of the 6th,
not only in diret contradiction to the date of
the letter itfelf, but alio to the date of the

lettey
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letter to Mr Florentin, in which it was inclo-
fed.

Ix the fourth place, Sir John, in his letter
to Mrs Hepburn of the 6th of Auguft, men-
tions his having wrote her upon the 10th of
July preceeding ; and adds, that Lady Jane
had been brought to bed the evening of
that day; yet Mrs Hewit fwears, and in her
letter to the maids fays, that Lady Jane was
uneafy during the whole night preceeding her
delivery; that about eleven in the forenoon,
fhe turned extremely ill; and it is acknow-
ledged by all of them, that fhe was not long
in labour, So that, if the was delivered atall,
the muft have been delivered in the forenoon.

Ix the fifth place, It cannot but appear ex-
traordinary, that although Lady Jane is faid
to have been delivered upon the 1oth; yet
no letters were wrote notifying this e-
vent to any mortal, not even to her female
friends or the maid-fervants, fooner than
the 22d. This appears to me extremely fin-
gular, and, I am perfuaded, muit do fo to e-
very perfon who hears me. Lady Jane ap-
pears to have married Sir John Stewart with
a view to bring an heir to the great eftate and
noble family of Douglas. Both Sir John and
fhe were well advanced in life, and could not

be
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be fuppofed capable of having many children,
Lady Jane, 1n 2 foreign country, and far from
her friends, was fafely delivered of two boys:
Wasitnot natural then for Sir John and her'to
haften to convey the news of this happyevent
to theirfriends? Isit pofiible to believe tﬂ;it Mrs
Hewit would not do it to the maid-fervants ¢
and yet, no fuch intimation is given. This
is evident, not only becaufe no fuch letters
are produced, but that it appears from Lady
Jane’s pocket-book, that no letters were wrote
betwixt the 1oth and 22d.

Axp thus, with refpeét to the day of Lady
Jane’s delivery, every thing is doubtful and
dark ; every thing is myfterious and affe@ed,
Some particulars are given up as untrue, uns
der the fofter name of miftakes; others are
unnatural and unfupported. °

But one thing ftill remains, What fays
the purfuer to the day of delivery ? What
evidence has he brought? or has he brought
any, to thew, that the 1oth day of July 1748
neither was nor could be the day of Lady
Jane’s delivery ? Yes, the purfuer has brought
evidence upon this point, and evidence
which appears to me to prove, much more
clearly than could have been expected, that
the whale ftory of Lady Janc’s delivery in

the
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the houfe of Madame le Brun upon the roth
of July 1748 is fictitious and falfe; for that,
at that period, Sir John, Lady Jane, and Mrs
Hewit refided in the hotel kept by Monfieur
Godefroy; and that there was in that houfe,
not only no delivery, but no appearance of
any.

I will not take up the time of the court, in
recapitulating the manner in which Monfieur
Godefroy’s books were kept. One thing is
clear, that books were kept; and though I
{hall not call them per fe full evidence; yet
they are ftrong adminicles, as being made up
long ago, and without any view to fupport
this caunfe. I will not enter into all the objec-
tions ftated againft them on the part of
the defender. 1 think the prefumptions
are in favour of the books; and that I am
bound to pay them great regard; efpe-
cially when fupported, as they are in the
ftrongeft manner, by the direct teftimony of
Godefroy and his wife.

It is true, the name of the perfon and his
company, to whom the accompt of the 4th of
July belongs, was entered blank in the book,
and continues {o; yet 13 {o rivetted by circum-
ftances, as to add faith to the oaths of Gode-
froy and his wife, who {wear that it was o-

pened



¢ THE SPEEEN.OP

pened for Sir John Stewart; and the way
how it came to be opened blank is accounted
for from Monfieur Maillefer’s letter to Gode-
froy,in which he recommends Sir John Stewart
and his Lady, but without telling him their
names. :
By this accompt, begun upon the 4th of
July, the firt payment made by Sir John
Stewart to Monfieur Godefroy appears to
have been made upon the 8th of July, a day
or two after they got the money from Taffin;
which, by the bye, is an additional proof of
the falfchood of the ftory of their having
firft got money from Monfieur Andrieux.
Tre number of perfons for whom this ac-
compt is ftated tallies exactly with the num-
ber of Sir John’s company; {fo does the ar-
ticle of the wine, and fo does the day upon
which it commences; for it is confefled on
all hands, that Sir John, Lady Jane, and Mrs-
Hewit entered into Godefroy’s houfe upon the
4th of July. If then thisaccompt does not re-
late to Sir John Stewart and his company,where
is the accompt which does? But Godefroy
and his wife fwear, That this accompt does re-
late to Sir John Stewart. Why, orfor what rea-
fon thould we not believe them ¢ I cannot fup-
pofe them perjured. T fee not the leaft evi-
: dence
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time Sir John, Lady Jane, and Mrs Hewit were
again in Paris: Surely, if they had no con~
cern in either of thefe enlevements, nevei'
were people more unlucky. There is no e-
vidence that an enlevement at Paris is an or-
dinary event, or that it happens frequently.
Strange, that Sir John and his company
ihould have been there at times fo fufpicious
and unfortunate! Sanry’s child is proved ta
have been carried off by foreigners: Thefe
foreigners three in number, having no atten-
dants, the age of the child exadly agreeing
with the fuppofed age of Sholta. Thefe cir-
cumftances correfpond to Sir John Stewart
and his company; yet it is not the minutie of
the ftory which move me. In a circumftantiate
evidence, circumflances muft be laid toge-
ther. A f{eparate link in the chain may bear
a challenge ; and yet the whole remain firm
and impregnable.

As to the way in which this caufe has been
conducéted by the gentlemen on both fides, I
do not fee any reafon for blame, either upon
the one fide or the other; though there had
been fuch due, yet it would not have varied
my judgment; but I fee none due. Andasto
the cry raifed againft the purfuer for having
varied his ground, his doing fo may fthew fpi-

rit,
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rit, as it does, but cannot influence the deter-
mination ; in a labyrinth fo darkand intricate,
it was no wonder that the falfe lights hung
out on the part of the defender fhould often
miflead him.

Tur witnefles are faid to be low people :
They are fo; but they were not of the pur-
fuer’s chufing : They were chofen by the de-
fender’s fuppofed parents: The purfuer was
obliged to follow them : He could examine
no other.

But what could move Lady Jane to com-
mit fo great a crime as is here fuppofed ?
‘What could influence her to play a part fo
¢riminal, and to continue it to the laft?

Tuat Lady Jane was anxious to have chil-
_dren appears from her converfation with Mr
Hepburn; and that this was her intention
in marrying Sir John Stewart, appears from
her letter to the Duke of Douglas. What
other motive on earth could fhe have for
marrying him? When once fhe had put on
the mafk, fhe was under a neceflity to wear
it, She had faid, that the defender and Shol-
to were her children. Common fenfe, of
which fhe had a large fhare, led her to behave
to them as fuch; otherways her aétions would
have given the lie to her words; and it is

eafy
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eafly to {fee which of them would have been
beft believed. The death-bed declarations in
this camnie do not move me: When crimes
are cominitted, the commtters rarely -chufe
to confefs, if by concealing they can efcape
that infamy which otherways would purfue
them. Lady Jane could not but fee, that,
when the Rubicon was paft, there was no
retreating. Had the been tempted to have
divulged a fecret fo important, the confe-
quences would have been, infamy on her own
memory, and capital punifhment on her aflo-
ciates, ‘That in Sir John’s judicial declara-
tion many things are falfe, cannot be denied.
Between an oath and a declaration there is
little difference; and yet Sir John, upon his
death-bed, does not confefs them; and tho’
he makes a death-bed declaration, takes no
notice of any of them,

Lapy Jaxe’s pregnancy is the great argu-
ment infifted in on the part of the defender.
I admit that it 1s a ground of doubt; but it
can never outweigh my ftrong conviction a-
rifing from evidence fo circumitantiate as that
which I have already obferved. One thing
is firange, that Lady Jane’s attendants {wear
to her pregnancy as {fo remarkable, that one
would ‘think no bedy, with their eyes open,

but
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AM of a very different opinion from that
Jult now given from the chair. The proof of
pregnancy ftrikes me fo firongly in this caufe,
that I own I cannot get over it. I {ee a ftrong
proof of it, even at 'a period when the
marriage of Sir John Stewart and Lady Jane
Douglas was not difcovered. I lay a great
deal of weight upon the Earl of Crawford’s
Ietter to the Duke of Douglas upon this fub-
jett. Lord Crawford would not have told
a lie for the whole eftate of Douglas. I

cannot but think, that pregnancy may be
proved {o as to infer an abiolute certainty of
the fa&. It has been faid, that the proof of
Jady Jane’s Douglas’s pregnancy depends
chiefly upon eye-fight. Why, my Lords,
don’t we owe half our knowledge to the
eye? Is it not by the eye we acquire our
knowledge of aftronomy, the effects of the
moon, the change of tides? We know
the progrefs of the feafons by the obferva.
tion of our eye-fight ; and why may not the

advance-
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advancement of pregnancy be afcertained by
fimilar obfervation? I fee it proved beyond
controverly, that Lady Jane gradually increa-
fed in her fize. Ifabel Walker depofes to this
{o explicitely, and 1 believe, with fo much ho-
nelty, that I own I cannot get over it; efpecial-
Iy when we have joined to this a pofitive proof
of Lady Jane’s capacity of having children.
In my conicience [ believe Lady Jane Douglas
was with child, Now I cannot ftop; what is
the natural confequence of pregnancy ? Deli-
very. If Lady Jane was pregnant, it is clear,
that the muft have been delivered, or elfe a
mifcarriage muft have happened, which it was
undoubtedly incumbent on the purfuers to
prove; as the pregnancy, once fully afcertain-
ed, lays the prefumption for a full .birth,
This being the cafe, I cannot think that the
defender is bound to prove his own birth.
This muft reft upon the acknowledgment of
his parents, and upon their uniform tracfa-
fus or treatment of him as their fon. It is
incumbent upon the purfuers to difprove the
birth by clear apd pofitive evidence; and
none fuch, in my opinion, have they been
able to bring. Their fiory i3 fo unnatural
and fo improbable, that I own it will not go
down with me, The defender has one wit-

nefs
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nefls fwearing pofitively that the was prefent
at his birth, He has an uniform #ractatus
parentum, a variety of circumflances corro-
borative of the truth of his birth; fo many
circumftances, indeed, that I own they fpeak
fironger to my mind than would a number
of witnefles fwearing to their having been
prefent at the birth. When the ftory of the
impofture, fet forth by the purfuers, (which
I'cannot help thinking highly improbable),
is compared with this, we fhall foon find the
balance incline to the fide of the defender,
Let us examine the ftory of the purfuers,
and fee if they have probability on the fide
of their hypothefis. Is it credible, that when
Lady Jane and Sir John were fo poor, that it
is proved they could fcarcely maintain them-
felves, is it credible, I fay, that they fhould
add to this poverty, by bringing upon them-
felves the burden of maintaining other pea-
ples children, and that too, with the danger of
fo much guilt as that of committing the crime
of partus fuppofitio? Is it credible, that when
one child would have ferved their purpofe,
they would have burdened themfelves with
two? Is it credible, that they would go to
Paris, without any perfon to aflift them in the

commiflion of fo dangerous a crime? And,
what
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what is fironger than all this, is it credible,
that after they had got the impofture of the
firft child accomplifthed, and knew what a
dreadful punifhment they muft fuffer, if de-
tected; is it credible, I fay, that they wonld
have remained f{o long in Paris, where

they might be eafily found out by thofe
who might be in fearch of them? Yet thisis

the ftory of the purfuers; and, after they

leave Paris, where do they go? To Dammar-

tin, juft in the neighbourhood; and where

next? to Rheims; to the very place where

they were moft likely to be difcovered. I own

this will not go down with me, It was furely

much more natural for them to have left
France altogether after having committed fo
great a crime. But not only do they remain
quietly and peaceably at Rheims for the {pace

of fifteen months, where they were always in

dangerof being convicted, but they even go

back to Paris a fecond time in the year 1749,

again to run fo dreadful a rifk, and in order to
pick up a poor weakly child. Can I believe
this? I ownI cannot. There 1s another cir-

cumitance too which I take into confidera-
tion, which is, that, as Lady Jane Douglas
‘was; at this time, undoubtedly capable of ha-
ving children, would fhe be guilty of two
G fuch
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fuch impoftures, when the confequence might
be to deprive her own children of their birth-
right? Thefecond child indeed (when they did
find him) correfponds exaétly to the accounts
which they had given of him before they faw
bim, or knew any thingabout him. Suchis the
ftory as fet forth by the purfuers ; furely a moft
improbable one. I own it will not go down
with me, On the other hand, the conduét of
Sir John Stewart and Lady Jane Douglas 13
very confiftent with the notion of a true
birth. Much has been faid of the falfe ac-
counts given by Sir John Stewart concern-
ing the particulars of this birth; and the in-
ference drawn from Sir John Stewart’s ace
count of the matter is, that the defender is
not his fon. But I humbly apprehend, that
had Sir John, at the time of his declaration,
even acknnwledged, that the defender was
not his fon, that this would not have been
fufficient tp have fet him afide after he had
attained the pofleflion of his eftate, in confe-
quence of his own acknowledgement of him
as his fon. Upon this point, I refer to the
great Lord Stair, who exprefles himfelf in the
following words: “ Filiation is prefumed
“ from marriage, whereby the children are
« prefumed to be the lawful children of thofe

“wha
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« who are proved to have been married,
« which is yet more pregnant and favourable
“ on the part of the children, to give them
“ the right of aliment and fucceflion, and is
“ the probation of the marriage betwixt
“ thofe who are prefuomed parents, which 13
* {o firong a prefumption, that the mother
“ acknowledging another father than he that
“1s married to her will not prejudice the
“ children ; much lefs will the aflertion of the
“ father, that the children are not his, tho’
“ he condefcend upon another to be the true
“ father; yet, if both the married perfons do
“ acknowledge, that the child i3 not procreate
“ betwixt them, but by another asa father,
“who fhould alfo-acknowledge the fame,
“and own the child, it would elude the pre-
“ fumption ; but, if both married perfons had
“ owned and treated the child as theirs, the
“ concurring teftimonies of all the three
“ would not prejudice the child in the right
“ of fucceflion to his reputed father and mo-
# ther.”

WE fee then, that upon this great authori-
ty in law, that had Sir John and Lady Jane
both pofitively declared, that the defender
was not their fon, after having treated him
uniformly as fuch for any length of time, he

' muft
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muft neverthelefs be maintained in the poffefs
fion of his eftate. If then, the pofitive decld~
rations of parents would not be fufficient to
deprive the defender of his eftate, {hall we de-
prive him of it, from only fufpicions arifing
from any miftakes and contradi@tions which
may appear in Sir John’s account of the mat«
ter >—I repel fuch reafons of reduction.

I thall now make a few obfervations upon
the proof brought by the purfuers, no part of
which, excepting that of Monfieur Godefroy’s
books and his oath, is totally inconfiftent with
the truth of the birth; that is to.fay, excludes
the poffibility of it. All the reft of the proof i$
merely of the negative kind, which will fel-
dom be allowed to redargue direct pofitive te-
{ftimony. The purfuers fay there is na Pierre Ta
Marre, nor no Madame le Brun found. Againft
this negative proof, we have the direct and po-
fitive teftimony of Sir John Stewart and Mrs
Hewit, both of whom concur in {wearing,
that Lady Jane Douglas was delivered of
twins it the houfe of Madame le Brun: that
I.a Marre was the accoucheur; and that Mrs
Hewit was one of the witnefles to, the deli-
very. This of itfelf is enough; for though
people thus pofitively fworn to had not been
found at fo great a diftance of time, as this

procefs
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procefs has been brought fo late, I could not
zive it againift the defender. Buit the defender
has done more ¢ He has thewn clearly, that
there was in the year 1748 a La Marr an ac-
coucheur in Paris; that he delitvered a foreign
Lady of advanced age of twins, who he faid
would be people of greit rank and wealth in
their country; that the one of them was ftrong
and healthy, th'e other weak and fickly : The
defender has alfo fhown, that there was at
this time a Madame le Brun. Taking all
thefe things together, can I doubt that the
ftory told by Sir John Stewdrt and Lady
Jane Douglas is true ¢ The purfuers lay great
firefs upon Godefroy’s books, together with
the oath of him and his wife, and affert, that
they have thereby proved an olit: from the
4th to the 14th of July; during all which time
Lady Jane, being in the houfe of Godefroy,
could not be delivered on the 1oth in Ma-
dame le Brun’s. 1 muft here obferve, that
we ought to have had the books themfelves
- produced by the purfuers; and that the pro-
ducing a notorial copy of them is not enough.
If Godefroy was purfuing'even a trifling debt,
itwould not be enough. But, however, letus

look into the entries made in thefe books, we
{hall fee {fo many blanks, o much indiftin&-

nels
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nefs and inaccuracy, that, without believing
implicitely in the memories of Monfieur
Godefroy and his wife, we cannot pay any
regard to the books. Godefroy and his wife,
indeed, have fworn pofitively, that the blank
article of the 4th of July does relate to Sir
John Stewart and his company. But in this,
it appears to me, they are very probably both
miftaken, and the proof by their oaths fingly
fuppletory of their books, which, I fee, are
liable to fo much error, will not be fufficient
tofet afide the whole evidence, direct and cir-
cumftantial, which the defender has brought
in {fupport of his birth,

IT remains for me to make a few obferva-
tions on fome circumftances of which we
have heard a great deal. It has been objeét-
ed, that Lady Jane, foon after her delivery,
was feen going abroad and jaunting about Paris.
As to this I obferve contradictory evidence ;
but fuppofe it true, that the was feen going a-
broad; what then? it was not till the 17th day
after her delivery, Much has been faid as to
Sir John and Lady Jane’s concealment at Paris,
Why, my Lords, I don’t know; they are
now dead ; I cannot explain the reafons of
their conduét, nor can the defender; but what
is this at beft 2 Much firefs has been laid up-

' on
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on an alledged detedtion of falfehood on the
part of Sir John Stewart and Mrs Hewit, in
faying, that they were in want of money at
Paris. It is in proof that Sir John had letters
of credit for a pretty confiderable fum: But,
my Lords, I femember a flory of 3 man in
high rank at London, who was accufed of
embezzling the public money. In order to
fupport this accufation, it was faid he had a
great deal of money in his hands; for he had
built a magnificent houfe and made very fine
gardens : Ay, ay, faid he; but how do you
know that my workmen are paid { Now, my
Lords, how do we know that Sir John Stew-
art’s debts were paid { We do not know how
much of the fum contained in thefe letters of
credit was Sir John Stewart’s own. Do we not
all know the charaéter of Sir John Stewart,
a thoughtlefs, diﬂip;ted, extravagant man?
Why, he might have been owing the greateft
part of this money, and had little free in his
pocket by the time he got to Paris, That
they were in want of money when in Paris,
is pofitively fworn to by both Sir John and
Mrs Hewit. That it may have been fo, I can
eafily believe;-it will account for many things

in their conduét which may now appear very
odd to us, |

As
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¥ Propofed to have given my opinion at a late

period of the deliberation, becaufe I wifh-
ed to hear others, and to be as ripe as poflible
in a caufe {0 intricate and involved ; and in-
deed, when I came into court yefterday, I
was prepared to give my vote and no more,
as nothing further appeared neceflary; and I
confefs I would ftill incline to give my vote
{ingly. But fince I am now called on by your
Lordihip, I fhall ftate thortly what occurs to
me, without pretending to go through the
whole mare magnum of circumftances in this

caufe.
Tuere are different views in which the

prefent queftion may be confidered, In the
fir/? place; 1 {hall fuppofe every thing at this
moment entire, and that Mr Douglas were ap-
plying to be ferved heir to the Duke of Dou-
glas ; would I in that cafe, as a juryman, find
{fufficient grounds to ferve him? The cafe is
intricate; and I admit, that the arguments
which came with fo much energy from the
chair, made great impreflion upon me, as a

IEEL W juryman
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juryman ferving Mr Douglas, and had T beert
called on recently to give my voice, I thould
have been almoft overwhelmed with the
weight of them ; but I have had time to de-
liberate upon the circumiftances, and .1 -feel
that they are enervated and fly off. |

One general remark occurs, and is to be
kept in view in examining this caufe. Fadls
are fet forth, to appearance unaccountable,
and which create fufpicion and doubt, becaufe
they cannot be explained. But how are we
{fure that every difficulty of this kind would
not evanifh, if we knew the whole extent of

the facts 7 Great allowance muft be made for
the lapfe of time and death of witnefles.

~ Dropping the man-fervant at Leige was once
founded on as a mofit fufpicious circum{tance;
but accidentally the whole fact has been dif-
covered, and it comes to nothing. This
fhews, that a fat or circumftance may be
doubtful, merely becaufe one half of it only
is known.

In other inftances, facts wear a double face,
and may be urged with equal plaufibility on
either fide of the queftion: For example, La-
dy Jane’s loitering upon the road before
reaching the intended place of delivery :
This, in one view, may feem unaccountable,

if
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if the was with child: But, on the other hand,
if {he had no child, and if an impofture was re-
folved on, there was no occafion to loiter.. This,
and every other {cheme would have been fo
laid, as to avoid the leaft handle for {ufpi-
cion. Where falfehoods are intended, great
care is taken to difguife them,

Tuere 18 a third clafs of circamitances,
which have the appearance of being weighty ;
but when confidered and fcrutiniz'ed, the ar-
gument founded on them is difcovered to be
inconclufive. For example, thefervant maid
Habel Walker was left at Rheims. This, at
firft fight appears fuipicious; becaufe, why
Jeave her at Rheims, if it was not to conceal
from her what was intended to be done at
Paris? Yet Ifabel Walker was a fit woman
to be trufted. She muit have committed the
moft glaring perjury before your Lordihips,
in fupporting the caufe of the defender, and
in vindicating the memory of her -deceafed
miftrefs, if the pregnancy and birth were not
veal. She was therefore a moft proper per-
fon to be ufed as an accomplice in any fraud;
and, if we can fuppofe, that the has gone fuch
lengths in the aflair fince Lady Jane’s death,
fhe certainly would not be lefs fcrupulous du-
ring her life, and when in her fervice.

” Bur
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BuT fuppofe we allowed the fulleft weight
to all thefe circumftances urged for the pur-
fuers, the whole of them muft go for nothing,
if the pregnancy of Lady Jane Douglas is e-
ftablithed. The purfuers fay, that the evi-
dence of her pregnancy is falfe. 1 differ from
them in opinion. I think the evidence on this
head is complete; I have no notion of evi-
dence more complete ;and [ dare not fay that ail
the witnefles are perjured. I always expeéted,
that fome evidence would have been attempt-
ed by the purfuers of a mifcarriage fubfe-
quent to tlm:pregnancy, and that the fcheme
of impofing on the world would have been
dated only from that period. But I fee no
fuch thing in evidence ; and therefore 1 muft
neceffarily yield to the proof brought by the
defender. '

Far thefe reafons, were I here fitting as 3
juryman to determine whether the defender
thould be put in poflefion or not, I would
give my voice for ferving him, though, with
doubt and diffidence, as the cafe is indeed
the moft intricate and fingular that has at
any time occurred, much more fo than any
fet forth in the Caufes Celebres.

BuT we are not now in {o firait a cafe:
Matters are greatly altered: The defender
is citablifhed 1n the poflefiion of his eftate as

the
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the fon of Lady Jane Douglas: Not only has
he the traffatus in his favour; but he has
been ferved heir to the Duke of Douglas:
He has obtained the King’s charter; and he
inherits the fueceflion of a noble family. He
muft continue in the pofleffion which he has
obtained according to the" legal forms of
this country, until full proof is {hown that
he 1s fuppofititious, and that a wrong wver-
dict has been given in his favour. '
Every decree muft be held pro veritate un-
til it is reduced; and, in this cafe, the firongeit
and moft convincing proof is neceflary to de-
feat the fervice of the defender. The proof
which has been brought for this purpofe is

infufficient. 1 cannot be prevailed on to
think, that the whole facts {worn to on the

part of the defender are falfe and fictitious.
What touches me moft is the forgery of the
letters; for forged they certainly appear to be.
But I cannot give fo much weight, even to
this circumftance, as to make it preponderate
and defeat the whole evidence that appears
in favour of the birth, Were I indeed to fee it
under Sir John Stewart’s own hand, that the
whole circum{tances of the birth were a fi¢tion,
I would at once give up the point: But this
1do not fee, It was wrong in Sir John to

write
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write thefe letters; but his having wrote
them is not neceflarily inconfiltent with the
truth of the birth. We muit take along with
us the circumitances in which they were
wrote, 'Sir John was then in jail, Some-
thing perhaps, like one of the piz fraudes of
old, was done at a time when he could not
have accels to better proof. The real matter
of fa& could afterwards be explained.

I cannot forfeit the party of his birth-right,
becaufe his father was guilty of an impru-
dent a¢t. The puriuers have no right to de-
mand this, They themielves were guilty of
a moft unjuftifiable fiep in raifing the Tour-
nelle procefs. This was fimilar to ﬁabbing\
a man in the dark; and their conduét in that
particular has been juftly condemned, I am
far from infinudting, that the gentlemen
concerned in it meant any thing WTORg ;
they had convinced themfielves of the juftice
of their caufe; and they thought every
means lawful which could tend to the efta-
blifhment of the impofture. This fhows that
men are fometimes led to do things wrong
in themfelves without any eriminal view,
but in order to ferve purpofes which they
imagine to be good. Upon the whole, T am

for repelling the reafons of reduétion.
LORD
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have fhaken, had fhe anfwered in a different
manner. She was examined by the purfuers
for two whole days; and examined by them,
nof for inforniation, but, if poflible, to get
her to contradict herfelf. She ftood it all, and
never but once Ioft her temper; and in fhort,
the whole of her behaviour fully fatisfied me
that fhe was {peaking the truth.

I come now to tell your Lordfhips why I
have formed my opinion for the defender.

I will firft mention a few general principles,
In all queftions of filiation, which are quefti-
ons of the greateft importance, {ceptical peo-
ple may fuggelt innumerable doubts, as fcep-
tical people can- render every thing uncer-
tain. They may talk of the infidelity of a
wife, or of the infidelity of a nurfe, who may
change a child, fo that a man cannot be cer-
tain of his offspring : Bit, my Lords, it is
the {pirit of our law, and it is the {pirit of a
wife law, to difregard fuch poflible cafes, and
to look for a legal certainty, not a certainty
in the abftract. Strong infltances of what I
am faying frequently occur before this houfe,
A man may have the misfortune to be mar-
ried to a woman of infamous charaéter; to a
woman perhaps, whom he knows to be a pro-
ftitute; and yet, the children born of that

woman
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woman muft be maintained by him. He is
fixed down to be the father of them, if he
has been within the feas the ftated time. It
is the genius of the law to lay down general
rules by which we are to judge. Were it
niot for fuch rules in the cafe of filiation, we
fhould be in a very unhappy ftate of uncer-
tainty, not knowing what queftions may be
moved againft our children after we are
gone.

With regard to filiation, I hold it to be a
rule in law, that if a hufband and wife own
a child as theirs, they are to be believed ; and
this acknowledgement of parents is probatio
probata in favour of that child, if dire con-
trary-evidence is not brought; and the long-
er this acknowledgement has fubfifted, the
greater evidence arifes in favour of the child,
and the ftronger the proof mult be to get the
better of it.

Ix the cafe before us, it is not difputed that
the defender was uniformly acknowledged
by Sir John Stewart and Lady Jane Douglas,
as their fon; and it was not fuch an acknow-
ledgement as in the cafe of Kinnaird, where
all that was faid was, that the Lady had
brought forth twins. They were immediate-
ly challenged; the fraud was immediately

I difcovered.
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difcovered. But here there isan acknowledge=
ment which carries the firongeft evidence to
me. Sir John and Lady Jane, for a courfe
of years, thow the warmeft affetion for their
children ; when any thing ails them, we find
her fainting and thowing every mark of the
moft tender concern; and this not oftentati-
oufly difplayed, but feen by accident by per-

~ fons of the firft character, who have depofed
to it ; and there was one circumftance which
I thought very important, and with regard
to which I wanted to be fatished by Ifabel
Walker, which was, if thefe poor people (for
poor they were, though of rank and quality),
I fay, my Lords, if thefé poor people, amidft
all their difficultics, ever repined at the ex-
pence occafioned by thefe children? She an-
fwered, they never did; and (though it is not
taken down), fhe added, that on the contrary,
they conftantly exprefled the greateft love and
fondnefs for them, My Lords, I confefs, this
circumftance weighs very firongly with mej
for had thefe been fuppofititious children, I
cannot believe, but that Sir John and Lady
Jane would have, at fome time or other, difs
covered that they had brought upon thems
{elves the burden of taking care of two chil-
dren not their gown ; and yet, here is a woman
who
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who was conftantly with them, even in their
moft unguarded moments, and fhe never per-
ceived the leaft appearance of any fuch thing,

Such is the ffatus or ffate of this defender;
and I do not think that he, who is a ftranger
to all the various faéts now before us, can be
anfwerable for any condué of his managers.
He is mntitled to plead every thing; he fol-
lows out his defences as well as he can; if he
fails, he cannot help it. Had he been a party
in what is now charged againft his parents,
the cafe would have been different. When a
perfon is brought to trial as a criminal, his
very looks and his manner of fhaping his
defence will prove againft him. But here, if
the defender proves his filiation, it will not
hurt him, though his other proof may be de-
fective or liable to exception, And, my
Lords, were this defender now before me,
defiring to be ferved heir to Lady Jane Dou-
glas, I, as a juryman, fhould think it my du-
ty to ferve him. .

Now, what has the other party proved?
Here again I muit be allowed to fay a word
or two n general. [ fairly own, that, in {o
great a caufe, I wifhed to fee a full and clear,
as well as a fair proof. I wifhed, that the
caufe had arifen at a time, when we could have

th-::mgh
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thought there were no by-motives. But when
was the challenge brought againit this defend-
er? Not till after he had defeated Duke Hamil.
ton in point of law. That being the cafe,
furely the purfuers were called upon to bring
their challenge in the moft formal, orderly,
and unfufpicious manner,

Now, it 1s moit material for your Lord-
fhips to obferve; how the procefs was con-
ducted. Juftice to this defender obliges us
to give all attention to this; for it is a key to
the evidence againft him, and to the defeéts
in the evidence for him. Inftead of apply-
ing to this court for a warrant to have a
proof taken, where the witnefles might give
a fair and unbiafled evidence, what were
the proceedings of the purfuers? A mock cri-
minal procefs (for as it could have no iflue,
it deferves no better name) was inftituted be-
fore the Tournelle; and this mock procefs
was backed with a monitsire important, which
treats Sir John Stewart and Mrs Hewit as
already convited of the crime of fuppo-
fition of children, They were not named
indeed ; but was there a woman in all France
who did not know who they were by the de-

fcription given, as much as if they had infert-
¢d their names?

s Now,
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Now, I fay, here the purfuers were aiming
at a moft undue advantage, which was accor-
dingly motft juftly condemned by this court,
and by the houfe of Lords. Thefe pro-
ceedings were not condemned {olely becaufe
they were nnprecedented, but becaufe it was
forefeen they would pervert .evidence: That
they would difcourage thofe to appear who
could tell the truth, and would {erve as an
inftigation from the bithop to all the people
in Paris to bring faggots to burn thefe con-
victs, :

This monitoire had a firange effe&t. It
weakened the memories of fome, it fitrength-
ened the memories of other witneffes. And,
my Lords, this is no random-ailertion; it was
what I always believed would happen; and
now there is full evidence of it, I fhall felect
a few proofs of it from thefe bulky volumes.
The Houfe of Lords ordered a production by
thefe purfuers, from which we are enabled to
fee a good deal into this caufe. In one of
the pieces produced, to wit, Mr Andrew
Stewart’s journal, we find, that, when that
gentleman converfed with Mifs Louifa Hi~
bert, fhe told him, that Lady Jane had much
the appearance of pregnancy, and appeared to
be five months gone with child. This was

the
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the account that young woman gave, when
uninftructed. But, when the fame Mifs Louifa
Hibert is called as a witnefs after the Tournelle
proceedings, {he {wears fhe obferved no marks
of pregnancy. Another inftance equally firi-
king, is that of Francois La Marre, brother to
Pierre la Marre. In Monfieur Danjou’s firfd
note, we find, that, upon examining this
Francois, he was told by him, that his brother
Pierre the accoucheur was in correfpondence
with Madame le Brun, and that he himfelf
knew her, In Monfieur Danjou’s fecond note,
we -find Francois telling this agent of the
purfuers, that the other party had been with
him, and that he had informed them of all
that he knew, except as to Madame le Brun,
This thows, that Francois la Marre was, by this
time, pretty well difpofed to conceal what
might favour the defender, and that he was
informed what was proper for the puriuers
intereft to conceal ; and, when he comes to
be examined, he fwears direétly the reverfe of
what he told Monfieur Danjou, Another in-
ftance 1s, that of Madame Michell, It 1s fta-
ted by the purfuers, in one of their French
memorials, that fhe faid Lady Jane had all
the appearance of a woman newly brought to
bed :' But, after the Tournelle procefs and

monitoire,
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monitoire, The minces down the matter, and
fays only, that Lady Jane had an air malade.
Thefe inftances convey to my mind full evi-
dence of the baneful effeéts of thefe French
proceedings. I fairly own, that, if I could
believe the purfuers witnefles, who were
brought to {wear after the Tournelle pruﬁeft;,
1{hould believe there was no proof of an ap-
pearance of pregnancy. For Ithould have Mifs
Hibert, who had the beft occafion te obferve
it, fwearing fhe obferved none. Nay, I
I fhould have Madame Sautre, who, to make
dead fure of it, meafures Lady Jane: But,
after the glaring circumftances which I have
mentioned, can I give any credit to fuch e-
vidence?

Axp here, on the appearance of pregnancy,
I cannot help mentioning Godefroy and his
wife, who are reprefented by the purfuers as
prodigies of memory, {urpafling very far old
~ Scaliger. They mind minuti, the very colour

of Sir John’s coat, fifteen years after they had
feen him ; yet both concur that they obferved

no marks of pregnancy about Lady Jane ; and
yet it is fixed, beyond pefiibility of cavil,
that fhe had the appearance of pregnancy,
whether real or aflumed, is of no moment in
this argument; and the purfuers agents in

France
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- France were fo fatisfied of her having had
the appearance of pregnancy, that, in their
plaints to the Tournelle, they exprefsly fet
forth that Lady Jane affumed thefe appearan-
ces. But, afrer the monitoire, it feems to have
been thought it was making fure work
to prove fhe had not even the appearance;
and fo thefe witnefles have {worn.

Tugre is one branch of this huge proof
where [ expected to have got fomething that
I couldlay my hand upon, {omething’of writ-
ten evidence, and that was the books. But,
when Ilook unto them, why it is a battle of
books, a fair battle, the books of different inns -
contradicting each other; nay, fome of them
contradicting themfelves. Such is my general
view of the evidence brought by the purfuers
in this great caufe, except what[ fhall fay by
and by as to the conduct of the parties.

My Lords, we have here a full and ftrong
filiation of this defender; and I moreover fee
a variety of proofs, which could have come
out for him, had it not been for thefe wrong-
ous proceedings in France.

Now let us confider more particularly what
is here brought againft the defender’s filiation.
It may be reduced to two heads: 1/}, Proofs
exclufive of the real birth: 2d/y, Circum-

ftances
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ftances which look like prefumptions againft
it. Under the fir/# head, there are but two
articles, Lady Jane’s not being pregnant and
the alibi at Godefroy’s; for as to the age of
Lady Jane, that is now given up. Her ca-
pacity of having children is proved beyond
a doubt ; though I think fuch a proof was
hardly neceffary. And I cannot help obfer-
ving, now that the age of Lady Jane is given
up, that it was upon her age alone that all
the fufpicionsagajnft her were at firft founded.
As to the pregnancy, none of your Lordfhips
will difpute that Lady Jane had the appearan-
ces of a woman with child; and that is {uffi-
cient to defeat any pretence that the purfuers
have for pleading that {he was not pregnant.
¥or, in this whole mafs of proof, there is not
a grain of evidence againft the real pregnan-
cy, but the teftimonies of Mifs Hibert, and
fome others, fwearing they faw no appearance
of pregnancy ; teftimonies that merit no re-

gard. |
As to the alibi at Godefroy’s, on the 1oth of

July, that, no doubt, if proved, would be de-
cifive of the caufe: But I fairly own, after
all I have read upon this article, I think the
purfuers have totally failed. This refts on
the teftimony of Godefroy and his wife, the

K keepers
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keepers of a very much frequented inn, fwear«
ing to fats that happened fifteen years be-
fore. I do not know thefe people. I do not
fay they are perjured ; I am unwilling to be-
lieve there is perjury where I can avoid it;
but 1 think it is very clear, they have got
their memories refrefhed, as Mifs Hibert and

Francis La Marr got theirs leflened.
Goperroy and his wife have been mifled by
their books : They find in their Lvre de Pin-
fpeclenr Colonel Stewart and his lady; and
they find in their fvre de depenfe a blank ar-
ticle for three perfons: They fee no article in
their livre de depenfe for twe, and no article
in their liore de infpectenr for three; {o they
compound matters and fill up this blank with
Colonel Stewart and his company. Tt is ac-
knowledged, that there are fome people mark-
ed in the police-book that are not marked in
the fvre de depenfe; and all thofe who come
at night and go away in the morning are not
entered in the books ; fo that the books were
only kept as a charge againft fuch as did not
pay their bills, but run accounts; fo, if a per-
fon came there, and paid every day, he never
would enter the books. Such books there-
fore, kept {fo irregularly, were very improper
helps to aflift their memories, DBut there is
another



LORD AUCHINLECK. 73

another argument againft thefe books in this
cafe, and I think a ftrong one : It is acknow-
ledged, that Sir John and his family did not
dine at the fable d’hete, but in their own a-
partment. Now, all I fhall ﬁy is, that Sir
John had better fortune than ever I had, if
he was entertained as cheap in his own apart-
ment as if he had gone to the zable d’bote,
and taken a fhare of what was going along

with the marchands and all forts of people that
came to the inn. People who eat in their
own apartment are entertained at a higher
vate, and to be fure it muft be {o; therefore,
there 1s no prnﬁabi]it}r that this blank article,
which is according to the rate of the zable
d’hote, can be the account of Sir John Stewart,
"U_pnn thefe _g-ruuuds, my Lords, I thinl; there
is no evidence exclufive of the birth, _
Tuke fecond head of the purfuers evidence
is a number of circumftances which are urged
as prefumptions; as Lady Jane’s making a
long journey to Paris when the was big with
child; fhe and her hufband chufing to live
by themfelves in fo private a manner; their
writing letters from Paris, and dating them
at Rheims; two enlevements happening at
fuch critical periods; La Marr and Le Brun
nog
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/

not certainly difcovered; and laftly, letters
forged as from Pierre La Marr.

Wirtn refpeé to thefe circumftances, it will
occur, that they relate to the conduct of two

very extraordinary perfons; and fome of
them things which were not fpoken of when
Sir John Stewart was alive ; fuch as the letters
being dated at Rheims, which was not infifted
on when he was examined ; we may fay the

fame thing, as to why he did not call on his
countrymen ¢ It is difficult to account for

thefe circumitances; yet I have endeavoured
to form fome reafons for fuch condu&, and
I think natural ones; for I do believe Sir
John Stewart was at that time miferably poor.
It is nothing to me, that he had a bill along
with him for about 2000 livres, What was
fuch a fum as 2000 livres to Sir John Stew-
art 7 We all know the charalter of the man,
and we all know he could have got fome
good people to eafe him of it at a fitting, I
{ay, my Lords, they were at this time crying
for want, and writing home to the Duke of
Douglas, begging a fupply from him. Now,
it would occur to them, if we date our let-
ters from Paris, the Duke will fay, Here this
woman has left Rheims, and 1s gone to Paris,
forfooth; to fend money to fuch people,

would
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would be throwing it into the fea. After
they got to Paris, Lady Jane became fenfible
that fhe had done a foolith thing, as the had
no occafion to go thither. She had fet off
from Rheims in a panic, as women in her fitua-
tion often do take panics; but the was too
near her deliyery to go back again; fo it
was neceflary for her to remain there till af-
ter the birth. In the mean time, the was
anxious that this expedition fhould be con-
cealed from the Duke, at leaft till fhe faw
if he would be prevailed with to fend her
any money ; therefore the letters were dated
at Rheims; thercfore Sir John Stewart, tho’
fond of his countrymen, abftained from feeing
them upon this occafion; therefore were they
fo fearful their being at Paris thould get air,
that they would not even truft Mr Johnfton.

As to the enlevements, as they are not
brought home to Sir John Stewart, they are
nothing to the purpofe. It is faid, that Sir
John and Mrs Hewit differ much in the ac-
count which they give of the nurfes; I can
lay no ftrefs upon that. I have had feveral
nurfes in my family ; but I confefs I can give
iittle or no account of them, except indeed
of fome of them who are my penfioners,

and very little even of thefe,
1
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I own it appears {fomewhat firange, that
Sir John Stewart and Lady Jane Douglas,
though informed of the {ufpicions which had
‘been raifed with regard to their children,
did not act the rational part, and take the
moft proper methods to put the matter be-
yond doubt; for although I have faid, that,
according to the found and fixed principles
ef law, an imperfedt proof will not deftroy
filiation, fill I think that it is the duty of pa-
rents to remove any fufpicions, :

Burt, my Lords, inftead of indulging in
theory, let us confider what is the condu&
of mankind in real life : No doubt, we arc to
‘prefume they will act the moft rational part;
but do we find them always doing fo? Iam
afraid, my Lords, if no other conduct was to be
believed but what is rational, the a&ions of
mankind would be reduced within a very fmall
compafs. I can give a tolerable inftance from
the prefent cafe: Duke Hamilton was found by
this court to have no intereft at all in the Dou-
glas cftate ; one would have thought, that it
was the moft prudent ftep for him to have
appealed this queftion, and get it afcertained,
whether he had a claim here, fo as to make
any thing of this fuit in cafe the defender
fhould lofe it. His tutors, however, thought
otherwife; and accordingly Duke Hamilton

has
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has been laying out immenfe fums of money
upon this caufe, without knowing whether
he fhall ever get a fhilling by it; for, if Mr
Douglas were out of the field, he has the
fame plea to maintain with others wherein
he was beat by Mr Douglas. Idon’t think

this was a prudent or proper ftep; yet we
arc {ure, from thefe volumes, that fo was

done,

BuT thereis another point as to the conduét
of this caufe, which appears to me to ftrike
deep, and I have not feen any attempt upon
‘the part of the purfuers to explain or excufe
it: And I muft beg liberty to ftate this more
fully, becaufe it has upon my mind the great-
eft weight, and makes me fay without hefita-
tion, no regard is due to the proof brought
by the purfuers.

Your Lordfhips have 1t afcertained by
proof, nay, admitted by the purfuers, that
when they firft fet out, and for a very long
time after, they aflirmed, that Lady Jane could
- not be delivered on the roth July in the
houfe of Madame le Brun, becaufe fhe and
Sir John were at that very time in the houfe of
Michell ; for there did they then fix the alibs,
which they would now make us believe was in
Godefroy’s : And, how was this g/ib: to be pro-

ved J
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ved? by Michell’s book, which the purfuers a-
gents had carcfully perufed. Very weil : In what
- manner was this proof to be laid before us?
If the book had been as fet forth, to be f{ure,
by producing it before the commiflioner who
took the proof : But in place of that, very
fingular fteps were taken; firlt the purfuers
got the book locked up in the Tournelle,
whereby the defender, and all but themfelves,
were debarred accefs to it; and then they pro-
duced one Duruiffeau, a perfon with many
founding titles, fo to be fuppofed a gentle-
man of truth and honour, and he is made to
give account of this book, which, to be fure,

was then intended to be laid before this
Court, in place of the book itfelf. I will beg

lecave to read his evidence to your Lordfhips ;
it 1s the only one I fhall read. He fays,
“ That the faid Michell having put in the
« hands of the deponent his faid regifter of
“ furnifthed lodgings, which commenced in
“ the month of October 1746, the depo-
« nent did prove the ftate thereof, and then
« put it in the hands of the faid Monfieur
« Buchot, who took the charge of it all, a-
“ greeable to the minute of proceedings
“ which the deponent made out thereupon
« the 8th November 1762 ; which minute be-

“ing
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“ing now thown to him, he acknowledges
_* that the whole of it is wrote by_his hand,
“and figned by him, and the fame is now of
“ new figned by the deponent, as relative to
“ his depofition; and alfo by the commifiion-
“ er. Depones, That the article concerning
“ Monfieur Fluratl a Scotfman, and his fami-
“ly, entered the 8th July 1748 (the faid date
“ of the day and year being in figures upon
“ the faid regifter), did not appear to the de-
“ ponent to be anyways fufpicious, fo much
“ the rather that there was the vi/z of the faid
“ regifter before and after the article in que-
“ftion, by the infpedteur of the quarters
“ charged with that department ; and that
“ the leaf on which this article is wrote, as
“ well as all the other leaves of faid regifter,
“were figned at the top of the firlt page of
“ each leaf by Maitre du Blon, one of the de-
“ ponent’s brethren, who figned the ordi-
“mance, which is at the beginning of the faid
“ regifter. Interrogated for the defender, de-
“ pones, That the deponent does not perfectly
“ remember if the v7/z which are putbefore and
* after this article, are of the fame month with
“ the article; but remembers there are, upon
“ the fame leaf on which this article is wrote,

“ and fubfequent thereto, fome other articles
I. “ yyrote,
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« wrote, of which the deponent does not re-
« colleét the number; neither does the depo-
“ nent recollect if the wifz of the infpeéteut
“ does immediately follow the article of
« Monfieur Fluratl, or is put after one or fe-
« yeral other articles; but be is certain, that
“ there is a vifa on the fame page on which the
“ article in queftion is wrote. Depones, {o
« far as he can remember, That the article
“ which goes before that of Monfieur Flu-
“ratl, 15 of a date anterior to that of the 8th
“of Fuly: That the deponent remembers to
“ have afked at Michell, Of whefe writing
« was the article of Monfieur Fluratl? and
« that Michelle anfwered the deponent, That
« this article was neither of his writin g nor
« that of his wife; and that he prefumed, #hat
« 3t apas of the perfon who called bimfelf Fluratl:
« That the book of furnifhed lodgings, which
« Michell brings to the deponent every
« month fince the deponent had the depart-
“ ment of that quarter, that the deponent
« may in{pect the fame, and make out from
« it the lift which he fends to the lieutenant-
« general of police, is pofterior to the year
“ 1750: That the deponent never {aw the book
“ which the faid Michell had for the ufe of
“ the commiflaire for the year 1748. De-

“ pones,
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“ pones, That the article concerning Fluratl
“ appeared to the deponent to be of a hand-
“ writing diffiné? and different from all the ar-
“ ticles both upon that and the next page:
“ That, {fo far as he can remember, that ar-
“ ticle' appeared to him to be of a writing
“ very well formed, and that it was the beft
“ wrote of the articles on that page, or on
% the next,”

Now, my Lords, here is fubftantial evidence
indeed for the' purfuers, and fuch as would
have been decifive of the caufe, had we agreed
to judge upon fuch evidence, which the
purfuers agents in France appear clearly to
have imagined we would do, elie they
never would have adduced this witnefs to
fwear concerning this book. Butatterwards,
bein‘g better infiructed and informed, that
the court would not regard the evidence of
a witnefs, fwearing concerning the particu-
lars contained in a book, when the book it-
felf was kept out of the way by them; and
{w_éar_ing, that Michell’s book would contra-
dict every thing Duruifieau had {aid, they
at once abandoned their plea of a/ib: at Mi-
chell’s, and took up with Godefroy’s; after
which Michell's book is brought out to con-
tradiét an allegation that it had been vitiated,

) which
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which it indeed contradicted; but it opened
a moft fhameful fcene of perjury in this Durnif-
{ean, When his ocath is compared with
the book, he fwears, « That he is certain, that
““ there is a vif2 on the fame page on which the
“ article in queftion is wrote. So far as he
“ can remember, that the article which goes -
¢ before that of Monfieur Fluratl is of a date
“ anterior to that of the 8th of July: That
« Michell faid, that this article was neither of
“ his writing, nor that of his wife; and that
“ he prefumed that it was of the perfon who
¢ called himfelf Fluratl: That the book of
« furnithed lodgings, which Michell brings
“to the deponent every month, is ppite-
“rior to the year 1750: That the depo-
“ nent never faw the book which Michell
“ had for the ufe of the commiflaire for the
“ 1748+ That the article concerning Fluratl
“ appeared to be of a hand-writing diftin¢tand
« different from all the articles both on that
“ and the next page. It appeared to be of a
“ writing very well formed, and that it was
« the beft wrote of the articles on that page
« or on the next.” Every one of which are
grofs falfehoods. This, then, is an oath in-
tirely calculated to impofe upon your Lord-
fhips; 'the_raferf:, my Lords, when I clearly de-

te
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tect a witnefs for the purfuers, and one of
the moft refpecable of them in point of rank,
brought foreward to fwear the grofleft falfe-
hoods, What am Ito think? And can I dec-
prive the defender of his name and his birth-
right upon the faith of a proof fo carried on?
I admit, that there is no fuch decifive evi-
dence againft the teftimony of Godefroy;
the reafon of which is, that he {wore from
blank books at the diftance of fifteen years;
but had his books been regular, I verily be-
licve the althi at Godefroy’s would have
been found of a piece with that at Michell’s,
As to La Marre’s letters, one of my brethren
touched upon pie fraudes being fometimes
made ufe of, as the monks long ago made ufe
of legends, to fupport a good caufe; which,
to be fure, is not juftifiable, but yet won’t
make truth falfehood. Take thefe letters in
the worft light you pleafe, they are certainly
equalled on the part of the purfuers by this
path of Duruifleau, |
1 had a great many other particulars to
have mentioned ; but the diftrefs I am under
from a fevere cold, has fcarce allowed me
breath to go fo far; fo muft break off.
Uron the whole, as the defender has been
now nincteen years in pofleflion of his flate,
and
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LOR-D COALSTON.

S fo much has been wrote upon this fub-

jeét, it would be very improper for
me, in delivering my opinion, to run over the
whole of the arguments which have been
arged by both or either of the parties; and
therefore, without entering minutely into
particulars, I fhall content myfelf with fta-
ting fhortly the chief grounds upon which
my opinion is founded; and, though an' im-
inenfe load of proof has been brought on
both fides; yet it appears to me, that the im-
portant queftion now in iffue between thefe
parties, will fall ultimately to be determined
upon principles of law, which are of the
higheft importance to the. whole fubjeéts of
this kingdom,

By the laws of this country, in order to
entitle any man to be ferved heir to his pre-
deceflors, itis not neceflary for him to bring di-
rect evidence of his filiation, or of the parti-
cularcircumftances attending his birth. If that
were the cafe, no fervice could ever proceed.
It is impoffible, in the nature of things, for

any
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any man to prove, by diret evidence, that he
was begotten by his reputed father; and by the
death and abience of witnefles, 1t 1s even im
moft cafes impofiible to prove, by dire& evi-
dence, that he was born and brought forth by
his mother. Ieven will adventure to fay, that
of the numerous audience which now hears
me, there is not one of an hundred who can
prove the circumfitances attending his ewn
birth; therefore, I hold it to be a fettled
point, upon which the whole property of this
I;ingd{}m' depends, that, in order to cntitle
one to be ferved heir to his predeceflor, no-
thing more is neceflary, but to prove, that
he, and thofe through whom he conneéts his
claim, have been acknowledged by their pa-
rents, or have been habit and repute the

children of fuch parents.
I do not mean to fay, that fuch proof may

not be defeated by contrary evidence. What
I mean is only this, that where a fervice hath

proceeded upon fuch grounds, it is held as
legal proof of the filiation, and muft ftand
good till fuch time as it is defeated by con-
trary evidence.

Axp therefore, to apply what has been
faid to the prefent cafe; as the defender’s
fervice contained clear evidence that he had

been
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been uniformly and conftantly acknowled-
ged by his parents; and as the truth of his
birth was never doubted in France, the place
where, he was born, nor even at home, was
there ever any thing like a general belief of
the reports which were therecafter induftri-
ouily propagated? So I cannot have the leaft
doubt, that the burden of the proof lies on
the purfuers to prove their alledgeance,
that the defender is an impoftor, and not the
true fon of Lady Jane Douglas.

Axp as it can admit of no doubt, that the
burden of the proof lies on the puriuers; fo
it is equally clear, that they cannot prevail
without bringing the cleareft and moft con-
vincing proofs in {fupport of their alledgeance,

Ix fhort, the proofs muft be fuch, and can-
not be lefs than would have been neceflary
to have convicted Sir John Stewart and Lady
Jane Douglas of the crimen fuppofiti partus; it
being impoflible for the court ever to find,
that the defender is an impoftor, without
firlt fuppofing that his parents had been guil-
ty of that infamous crime.

I¥ {uch proofs would have been neceflary,
though the defender had proved no more
but the acknowledgement of parents, much

M ftronger
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ftronger proofs muft be neceflary where the
defender has proved his fihation by poﬁtwr.
and direct evidence.

In the jfirf? place, it is pmvEd beyond dif=
pute, that Lady Jane Douglas, though ad-
vanced in years, was yet in fuch a habit of
body as te be capable of having children,
both before and after the birth of the de-
fender; which alone makes it highly impro-
‘bable, and indeed fcarcely credible, that {hke
would be guilty of this impofture, whereof
the confequence might have been to exclude
her own children.

2dly, It is proved, as firongly as the nature
of the thing can admit of, that Lady Jane
was pregnant during the ufual time before
the birth of the defender. This is proved by
the oaths of Mrs Hewit, Mrs Glafs, and alfo
by the accounts which Effic Caw gave of the
matter extrajudicially before her death ; and
as thefe three perfons attended Lady Jane
dufipg the whole period of her pregnancy,
and had conftant and immediate accefs to her
perfon at all times; fo the caufes of know-
ledge they bave given, and the circumftances
they have depofed to, are fuch that they
could not pofiibly be deceived: At the fame
- time, their evidence is ftrongly fupported,
not
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not only by the oath of Mrs Hepburn of
Keith, who has given a very ftrong caufa
Sfeientie, but alfo by Mrs Greig, Mifs Prim-
rofe, the nuns in the convent at Aix-la-Cha-
pelle, and numbers of others who were in-
timately acquainted with, and had daily op-
purtunities of feeing Lady Jane, and who
have all of them depofed to all the appear-
ances of pregnancy; and the diret and po-
fitive evidence of thefe witncfles cannot be
invalidated by the negative tcitimony of the
purfuers witneffes, who were abfolute firan-
gers to Lady Jane, and had only accefs to fee
her occafionally, I fhould have thought it
much more ftrange, if, at the diftance of fe-
venteen years, they had {worn to appearances
of pregnancy in a perfon whom they had
never feen before that time; therefore I muft
again repeat what I have already faid, that
the proof of the pregnancy is as firong as
can pofiibly be brought in any cafe. And in-
deed this does not feem to be much difputed
on the part of the purfuers : The only method
by which they attempt to evade the force of
this argument is, by faying that the appear-
ances of pregnancy might have been fictitioys,
and that even Lady Jane herfelf, and all a.
bout her, might have been deceived,

Bur
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But I can by no means admit the vali-
dity of that aniwer; for, when the whole
{ymptoms and appearances of pregnancy ar¢
proved, the pregnancy muft be prefumed
rcal, unlefs the contrary is proved ; and there-
fore, as in this cafe the purfuers hawe not
attempted to prove either that Lady Jane
was under any deception, or that fthe had
put on feigned appearances of pregnancy,
by all the rules of law, it muit be prefumed,
that the appearances were the natural effects
of a real pregnancy, till fuch time as the
contrary is proved.

Bur, 3dly, As I am clear the pregnancy
is proved, fo the defender has brought a
proof of the actual delivery, as firong as could
well be expected, and indeed, ftronger than
moft men could bring at fo great a diftance of
time. I admit, that this part of the proof
refts chiefly upon the evidence of Mrs Hewit
and Sir John Stewart. But then, 1t 1s material
to obferve, that they were the only per-
fons then in life who were prefent at the
birth : And this penuria teflium was owing to
the fault of the purfuers, in not bringing the
procefs recently, as it ought to have been.
At the fame time, the evidence of the deli-
very 1s ftrongly fupported, not only by the

entry
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entry in Lady Jane’s pocket-book, which.
proves the conneétion between them and Pierre

la Marr ; but alfo, and more efpecially, by the
circum{tantiate evidence founded upon the

evidence of Monfieur Menager and Madame
Garnier, whofe oaths check in and tally fo
cxactly with the hiftory given by Mrs Hewit
and Sir John, that it gives me full convic-
tion, that the foreign lady, mentioned in
Monfieur Menager’s oath, was Lady Jane
Douglas ; that the defender was left in the
cuftody of his parents; and that his twin-bro-
ther Sholto is the very child who was de-
livered over by Pierre la Marr into the hands
of Madame Garnier, and who remained in
her cuftody till he was carried home by his
parents in the year 1749,

Axp, as the accidental manner in which
thefe two witnefles, Menager and Garnier,
were difcovered, adds greatly to the weight
of their evidence; fo, when I confider the
oaths of Mefl, Morand and Moreau, joined
with Monfieur D’Anjou’s account of his
converfations with Francois la Marr, I am
convinced 1n my own mind, that this part of
the evidence would have come out much
fironger, if Mefl. Giles and Francois la Marr
had told out all they knew of the matter;

and
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; |
and I fhould have had a better opinion of the

conduc of the purfuers in this caufe, if their
operators in France had not fo induftrioufly
concealed from your Lordfhips what they
had learned from Menager, and Giles, and
Francois la Marr, at a very early period of
this caufe, ,

Ir there were any defect in the evidence as
to any of the particulars I have mentioned,
the different parts mutually {fupport and add
weight to each other; for, as the delivery
could not have happened without fuppofing
a previous pregnancy and capacity of having
children; fo, on the other hand, if the
pregnancy is once fuppofed, the delivery

. muft neceflarily follow, and muft be pre-
fumed, 1f Lady Jane was pregnant when
fhe came to Paris, the muft have been deli-
vered ; and if the was delivered, it muft be
prefumed to have been of the defender, as
the purfuers have brought no contrary proof
concerning the birth. And as the circumftances
previous to the birth add great weight to the
proof of the actual delivery; fo it is further
aided by the evidence brought of circumftances
fubfequent, fuch as the reconvalefcence at
the houfe of Michell, and at Dammartin ; the
tender affection and concern which Lady

Jane
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jane uniformly thowed to thefe children, tiil
the time of her own death, which, in the o-
pinion and belief of the witneffes, was occa-
fioned by the diftrefs of mind the felt upon
the death of the youngeft child; and as this
child is proved to have had a likenefs to his
mother fo firiking, as to be taken notice of

almoft by every perfon who faw them, this
is an additional circumftance, which firong-

ly corroborates the other proofs of the filia-
tion.

The purfuers havefound it neceffary to ob-
jeét to the credibility of MrsHewit, Mrs Glafs,
Mrs Hepburn, and have indeed ufed great free-
‘doms with almoft all and each of the wit-
~ nefles adduced for proving the pregnancy
and delivery ; but it appears to me, that this
bold attack is injurious to the witnefles, and
altogether unmerited. The characters of Mrs
Hewit and Mrs Glafs have been proved by
witneffes to be unexceptionable; and when
they were examined in prefence of the Coﬁ‘rt,
they emitted their depofitions in fuch a man-
ner as gave me full conviction, that they
were conicious of the truth of the faés to
which they were depefing. And as nothing
has been faid to the general charadters of the
other witneffes, fo I cannot figure to myfelf

Eﬂjf
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any reafon or intereft which could induce
them to depart from the truth; and though,
in relating fuch a multiplicity of faéts, there
are fome trifling variations and miftakes; yet
this was natural, and could not but neceflarily
happen, when witnefles were depofing from
memory alone to fuch a multiplicity of facts
‘which had happened at the diftance of feven-
teen years. Thefe variations and miftakes,
which are only about accidental circum-
ftances, are fo far from detrating from the
credit due to thefe witnefles, that, on the
~contrary, with me, they add weight to their
teftimonies ; as it thows, there was no com-
bination among “them to depart from the
truth.

Urox the whole of this part of the argu-
ment, the proof of the defender’s filiation
ftands fecure upon three different grounds :
1/?, The legal prefumption founded on the

-acknowledgement of parents, joined with his
being generally habit and repute their fon:
2dly, The clear proof which has been brought
of Lady Jane’s pregnancy, from which an
actual delivery muft be prefumed; and, 3dl,
1 he direct proof of the adtual delivery, as ad-
miniculated and fupported, not only by the
marking in Lady Jane’s pocket-book, but

alfo
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alfo by the oaths of Monfieur Menager and
Madame Garnier, and the other witnefles who
concur with them. And, when to all this
I add the other circumftances {ubfequent to
the birth which have been already mention-
ed, and more efpecially, that irrefitible evi-
dence which arifes from the many letters
which pafled between Sir John and Lady
Jane relative to thefe children, it appears to
me, that it is impoffible to bring a proof of
filiation ftronger than wl}at has been brought
in this cafe, '

It remains only now to add a few words
on the nature and import of the proofs
brought by the purfuers. And here I begin,
with obferving, that they do not pretend to
have brought any dire& evidence of the im-
pofture. It is only inferred from a variety
of circumftances, from which the impofture
is endeavoured to be eftablifhed ; and although
I do admit, not only that all manner of crimes

may be proved by circumftances, but alfo,
that in fome cafes direct evidence may be

defeated by circumftantiate proofs; yet I
muft beg leave to lay it down as a principle,
in which the moft important interefts of man-
kind are concerned, that a diret proof of

conclufive falts, by credible witnefles, can
N never
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never be defeated by a proof of circumitans
ces, which are neither incompatible with, nor
contradictory to the direct proofs.

Ir this important principle fhall ever be
fhaken, I do aver, that the moft innocent
perfon can have no fecurity for his life, his
liberty, or his property. -

IT is well known, for inftance, that the
crime of theft is feldom or never proved by
dire evidence; but it is generally inferred
from circumitances ; fuch as, that the ftolen
goods were found in the cuftody of the pri-
{oner ; that being in indigent circumiftances,
he could give no rational account how he
came by them; that he had prevaricated in
an extrajudicial examination; or that he had
attempted to fly from juftice.

Tuese circumftances taken together are
always held fufficient to infer the crime. But
this notwithftanding, if the prifoner fhall
prove, by credible witnefles, that the goods
had come into his poflefiion in any lawful
manner, all the circumftances of fufpicion I
have .mcn_tilﬂned will go for nothing, and
would yield to the direct evidence brought
for the prifoner: For this plain reafon, that
a direct proof of conclufive falts by credible
witnefles cannot be defeated by a proof of

circumftances,
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at the houfe of Godefroy is utterly infuffi-
cient ; it refts wholely upon the oaths of an
innkeeper and his wife {wearing, at the di-
ftance of 17 years, to fill up an entry in
their books, which is blank in the name, and
when, at the fame time, they have been obli-
ged to confefs, that they have no remem-
brance of the figure of the perfon to
whom this blank article is fuppofed to relate;
and when they were alfo obliged to cenfefs,
that from memory alone they were not able
to fill up one other blank article in theis
whole books.

For thefe reafons, and others, which have
been fully mentioned by my learned brother
who fpoke laft, I am of opinion, that no
conclufive argument can be drawn, either
from Godefroy’s books or from his oath;
at leaft, none fufficient to defecat the pofitive
and dire& proofs brought by the defender.

THe eother circumftances proved, or at-
tempted to be proved by the purfuer, are no-
ways contradiétory to’the proofs brought by
the defender. ;

He is not obliged, efpecially at this di-
ftance of time, to account for every thing
that may appear fingular 1in the conduét

of his parents; fuch as their leaving Aix, |
and
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and going to Paris; their leaving the maids
at Rheims; their dating their letters at Rheims,
when they were truly wrote at Paris, and
their negleting to provide nurfes before
the birth of the children. At the fame time,
in the memorial given in for the defender,
very probable reafons have been affigned for
all and each of thefe particulars, as well as
for their neglecting to take the moft proper
methods of afcertaining the birth and legiti-
macy of their children, -

IT 1s poilible, that Lady Jane had not been
fully informed of the malicious reports that

had been fpread againft her own honour, and
the birth of her children ; andit is proved, that
{he had been advifed, that thefe precautions

were unneceflary; and that the burden of the
proof would lie on thofe who fhould after-

wards difpute the birth of her children. At
the fame time, in fa&, it appears, that fhe was
aGually in the courfe of providing fuch
proofs ; but was prevented from completing
them by her déath, which happened after the
affidavits from Aix had been wrote for, and
before they arrived.

Axp thus it is impoffible for the defender
now to account for the miftakes which Sir
John has fallen into in that part of his decla-

ration which relates to Pierre la Marr; yet I
don’t
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don’t fee how that can affeét the prefent que-
ftion. The important point, that a Pierre la
Marr did ferve as accoucheur to Lady Jane
Douglas, does not reft upon the declaration

of Sir John Stewart, but is proved by the
oath of Mrs Hewit, and firongly corrobora-

ted, not only by the entry in Lady Jane’s
pocket-book, but alfo by the oaths of Mon-
“fieur Menager and Madame Garnier, and the
-other witnefles who concur with them, which
have always carried full conviétion to my

mind on this part of the evidence. -
Tur like obfervations may ferve for an an-
{wer to another argument founded on the
four letters which were produced in the fer-
“vice as from Pierre la Marr., The hiftory of
thefe letters, or with what view they were
“wrote, is not fufliciently explained from any
‘thing of the proof, What appears to me the
moft prc-bable, is the conjefture thrown out
‘by the defender’s counfel, that Sir John ha-
ving miflaid the original letters, had made
out thefe copies from memory, and had fent
‘them to Lady Jane as the originals. But
whatever might have been the view of ma-
king out thefe copies, there is no evidence,
that they had ever been ufed, either by Sir
-John or Lady Jane; and though they had, it
does






164 THE SPEECH OF

the fuppofition of the defender’s filiation,
The utmoft length they can be carried, is to be
confidered as grounds of fufpicion; but as
none of thefe circumftances are either incom-
patible with, or contradiftory to the pofitive
and direct proofs brought by the defender,
they can be of no avail in the prefent que-
fion.

Ir indeed I could bring myfelf to think,
without evidence, that the whole of the wit-
nefles who have fworn to the pregnancy and
birth, had knowingly perjured themf{elves, I
thould then be inclined to liften to the argu-
ments founded on the {fufpicious circumftances
urged by the purfuers.” But, as I fee no rea-
fon to fufpet the veracity of the defender’s
witnefles, fo I cannot allow the direét and
pofitive evidence given by them to be defeat-
ed by a proof of circumitances which are not
contradictory to what has been fworn to by
the defender’s witnefies.

Ir fuch inconclufive proofs thould be laid
hold of to defeat the legal prefumption found-
ed on the acknowledgement of parents, and,
which is {till more, the dire¢t and pofitive evi-
dence of filiation which has been here brought
by the defender, I will venture to fay, that

no man will be fecure in the enjoyment of
his
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his property; for the innocent miftakes of
witnefles {wearing to remote facts, will al-
ways furnifh the ingenuity of counfel with
arguments fufficient to raife fufpicions againit
any man’s birth, which, from the nature of
the thing, and penury of witnefles, muft be
always attended with fome degree of obicu-
Tity:

Ir any man who now hears me were called
upon without premonition, as Sir John Stew=
art was, to condefcend upon the circum-
ftances of his own birth, or that of his chil-
dren ; let him be interrogated fpecially upon
the time when, and the place where the birth
happened, on the witnefles who were prefent,
and the midwife who performed the delivery,
tipon the landlady of the houfe, and fer-
vants of the family, and I will adventure to
fay, he will either be unable to condefcend at
all, or, if he does condefcend, he and the wit-
nefles will fall into miftakes, in which they
will contradiét one another, If 11& attempts
tr:u prove the pregnancy by witneffes, howe-
ver unexcepmﬂnable, he will be told that the
appearances of pregnancy are always fallaci-
ous ; other witnefles will be found ready to
{wear that they did not obferve it, and the
ingenuity of counfel will be at no lofs to find

O other
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other grounds of fufpicion  fuch as imprudent
journies, changing of fervants, neglecting to
provide nurfes, and other fuch circumftances
as have been laid hold of in this cafe,

Ir fuch fufpicions and conjéectures fliall be
held fufficient to prove a birth fuppofititious,
no man will have any fecurity, {o long as
there are witnefles in life who know any
thing coneerning his birth, But happy it 1s,
that the property of mankind doé¢s not ftind
on fo precarious a footing : They ftand fe=
cure upon that impottant principle of law;
That the _Ir':gai prefumption, founded on the
acknowledgement of parents, efpecially where,
as m this cafe, it is corroborated by pofitive.
and dire® proofs of filiation, cannot be de-
feated, either by tlie innocent miftakes of
witnefles, or by a proof of inconelufive fa&s,
which are not inconfiftent with the legal pre-
fumption or direct proofs brought d;f the o-
ther fide, o

“Trese are the reafons which induce fite to
think, that the proofs brought by the purfu-
ers are by no means fuficient to defeat the
legal prefumptions joiied to the pofitive and
dire(t proofs brought by the deferider: and
I arma firongly confirmed m this opinion,
when T confides the improbability of the

whole
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whole of the hypothefis laid down. by the
purfuers; That perfons of birth and charadter
fhould at once plunge themfelves into 2 crime
of {o infamous a nature, when, at the {amg
time, they behoved to fee with certainty, that
they could reap no benefit from it: That
Lady Jane fhould bave been guilty of this
impofture at a time when fhe was herfelf ca-
pable of having children : That fhe and Sir
John fhould copcur together in the abfurd
plan ef giving out that they had two chil-
«dren, when in faét they bad only one: That
after they were poflefled of one firong heal-
thy child, they fhould be running through
the ftreets of Paris fecking a poor weakly
child ; and that, after all, by a miracle, they
fhould: firid one who was the exprefs picture
of Lady Jane, and who anfwered exadily to
the defcriptions they had unifﬂrmiy giw:li of
him in all their letters to their friends. Thef¢
circumftances, when taken together, :;ipd join-
ed with many others which might be men-
tioned, fuch as their loitering unneceflarily
at P;;is*- fo long after the crime is fuppofed
to have been committed, and their afterwards
returning to Rheims, the very laft place they
had_ been in before .thg:y went to Paris, appear
to me fo Jughly improbable, that though ne
dired
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dire& proofs had been- brought by the de-
fender, I thould have thought the whole of
the hypothefis laid down by the purfuers uts
terly incredible,

Uron the whole, the queftion before the
Court is not, Which of thefe two parties has
the beft right to the eftate of Douglas? even
- that is a queftion of fome importance; but

the queftions before us are of 2 much more im-
portant and ferious nature. The fir/? Hueﬁinn
is, Whether the defender, the lineal heir and
reprefentative of one of the firflt families 111
Fumpe is to be not only forfeited of his e-
ftate, but deprived of that rank and cnndnmn
of life which he has been in pofleflion of ﬁm:e
the time of his birth? T he next queftion ne,
ceflary tobe determined, is, Whether Mrs Hep-
‘burn of Keith, Mifs Primrofe, Mrs Hewit,
Mrs Glafs, Monfieur Menager, and Madame
Garnier, and the whole other witnefies whﬁ
have fworn to the pregnancy and delivery of
Lady Jane, are to be h_eld,' in all time co-
ming, as infamous and perjured witpeffes-?
And the laft queftion neceflary to be deter-
mined, is, Whether Sir John, who had hither-
to maintained the charaéter of 2 man of ho-
nour; and whether -Lad}r Jane Dmiglas,
who is proved by the depofitions of all ‘the
- ' witnefles,
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witnefles, as well as by the more infallible e-
vidence of her own letters, to have been one
of the moft accomplithed Ladies of the age
in which fhe lived, and, at the fame time, pof-
{efled of fentiments of religion, honour,-and
virtue, fuperior to what moft of the human
race are capable of: I fay, the queftion is,
Whether this Lady, poflefied of thefe high
qualities, fhall be declared, by this court, to
have been guilty of an infamous crime, for
which, if fhe had been brought to trial, fhe
would have been condemned to fuffer a ca-
pital punifhment? I do not know in what
light Lady Jane’s letters may firike your
Lordfhips; but, for my own part, I never can
read them without being fully fatisfied of
two things : 1/, That the perfon who wrote
thefe letters could- not be guilty of the crime
that is here laid to the charge of Lady Jane
Douglas; and, 24/, That the, perfon who
wrote thefe letters muft have ‘been the mo-
ther of thefe children, |

Ix fuch a cafe, where the chara&ers of
parties, and of fuch parties, were fo deeply
concerned, it might have been expeéted, that
the purfuers would have taken no fteps which
avere not ftrictly -warranted by the laws of
| their
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their country. But, inftead of this, it ap-
pears, that the moft unjuftifiable fieps have
been taken, and {uch as had never been at-
tempted in any former cafe. The publica-
tion of the Menitoire behoved neceflarily to
raife an undue impreflion againft the defend-
er; and the particular defeription which was
there given of times, places, and perfons,
was the very beft methed that could be con-
trived for infirud&ing the witnefles ; as, on the
other hand, the tham proecefs before the Tour-
nelle (which was carefully concealed from
this court at the time when Sir John Stewart’s
declaration was taken) was the moft effece
tual method of fhutting out all information
from the defender, and of tying down the
witnefles, when they came afterwards to be
examined, to repeat the fame ftory they had
at firft told on an examination ex parte.

I cannot exprefs to your Lordfhips the
horror I felt in my own mind, when I firft
' hgard of thefe pmceedings, and the indigna-
tion I had when I faw the interpofition of the
French King procured to garble a commiflion
ifflued from this court.

Tnesg things appeared to me utterly in.
confiftent with the ideas I had hitherto

formed
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formed of a fair and impartial trial. I then
- thought, and I do #ill think, that the cons
duct of the purfuers deférved a moft fevere
animadverfion from this cotist; and though
yout Lordfhips did not think proper fo pros
ceed to ftrong meafures in this caufe; yet 1
am hopeful, that the ftigma which has been
put upon thefe proceedings, firlt by this court,
and afterwards by the Houfe of Lords, will
effeétually deter others from falling into the
like irregular practices in time coming. This
feafonable interpofition of both courts, will
probably fecure others from {uffering by fuch
~ illegal proceedings. But that will not re-
pair the wrong done to the defender. Ido
not chufe to repeat what has been alre&d}r
faid by one of my brethren. But, when I
fee fome of the witnefles adduced for the
purfuers proved to have been guilty of grofs
and wilful perjury, and others of them con-
cealing upon oath facts highly material. for
the defender, which they had freely fp{)k-:*
out in the previous examination by the pur-
fuers; it throws a {lur upon the whole of
the witnefles adduced by the purfuers, and
fhows, but too clearly, that the illegal pro-
ceedings of the purfuers, and the inferior

agents
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LORD BARJARG,

_ IN dt:hvenng my opinion in this caufe, it is
not neceflary to refume the whole facts,
nor proper to repeat the arguments fully and
elegantly fet forth in the memorials on both
fides. Tt is fufficient to trace the great out-
lines of the caufe, and to mention the moft
material facts upon which the judgment muit
depend, with the evidence brought in fup-
_port of them, and the confequences which
feem to follow from that evidence.
~ Tas being an aéion for reducing the fer-
“vice of the defender, as called by the laft
fettlement of the late Duke of Douglas to
fucceed to his eftate, under the character of
keir whatfoever of the late Marquis of Dou-
glas; and it being admitted, that the late
:Marquis left no fur;riving ifflue but the late
‘Duke and his danghter Lady Jane, and that
“the Duke himfelf died without leaving any
iffue, the final determination of the caufe
“muft turn upon the queftion, Whether there
.ris now before the court proper and fatisfy-
' P i ing
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ing evidence, that the defender is the eldeft
or only fon of Lady Jane? If he is, the fer-

vice will be fupported : If he is not, i€ will .

fall to be reduced by the judgment.

BerorE procecding to examine the evi-

dence, it is proper to take notice of 2 preli-

_minary queftion much infifted upon by both
" parties, wiz. On whom the onus ?réﬁ.:szf lies
in this a&ion ? I do not think that the argu-
ment held by cither fide will apply to the
prefent cafe.

Few general rules will apply mdlﬁznml-
nately to every circumftantiate cafe. This
cafe is attended with very peculiar circum-
ftances, fome of which I fhall afterwards have
occafion to take motice of; therefore I do
not think it fuflicient, on the one hand, for
the defender to fay, he will ftand upon the
pofiefiion of his ftate and his filiation, fup-

ported by the verdi® of the inqueft in the

fervice, till they are difproved and remﬂved

by a direé& proof on the past of the purfuers:

Neither, on the other hand, do I think it fuf-
ficient for the purfuers to deny, that the de:»
fender is the fon of Lady Jane Douglas, a.nd
to alledge they are not bound to prove a ne-
gative. I think it is incumbent'on them to

point out the defe@s of the evidence already
pro=

i
|
%
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produced: in the fervice; and to alledae and
prove fas that are relevant to take off the
effect of it; and that the defender, on his
part, is bound to fupport the evidence al«
ready brought, and bring what further proof
is neceffary ta take off ' the foree of the pur-
fuers alledgeances, fo far as they are proved;
and that the court will judge according ta
what appears to be the refult of the whole.

Tue firft material fact contefted upon: tlie
proof, is the pregnancy of Lady Jane Dou-
glas, oG EdT e <3 gt

I think the appearances of pregnancy upon
Lady Jane, while at Aix-la-Chapelle- and at
Leige, are as fully proved as the nature of tlie
thing will admuit, by witnefles not fubjed to
any degree of fufpicion, concurring with, the
evidence arifing from the declaration of  Sir
John Stewart, and the depofitions- of Mrs
Hewit and Mrs Glafs. From: the time of
leaving Leige till the period affigned for the
delivery, it is more feeble, fuch as woyld ad-
mit of great doubts, if it {toed. unfupported
by the other evidence. But as that may be
accounted for, from the indifference and in-
attention of ftrangers, during the fhort time
they had occafion to fee Lady Jane, and. the
little reafon: they had to fufpect her being in

that
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that fituation, from the circumftance of her
travelling equipage, “and not taking avow=
edly and conftantly the character of a mar-
ried woman ; I incline to think it not incon«
fiftent with the evidence of pregnancy at
Aix and Leige, and fo not to exclude the
poflibility of a delivery, if fupported by e
bable evidence. |

Bur appearances of pregnancy, if neo-
thing further is .proved, afford only a pre-
{fumption, and not any real evidence of an
actual delivery. The pofiibility and frequent
occurrences of deceptions, efpecially in an
advanced period of a woman’s life, befides
the rifk or danger of a mifcarriage, to whu:h
Lady Jane was certainly much expofed b}r
travelling, bad roads, crouded machines,
early hours, and other circumftances appear-
ing from the evidence, concur to make fome
evidence, at leaft, of an aétual delivery necef-
fary on the part of the defender in this caufe,

IT is remarkable, that neither party have
brought any evidence, but that of Sir John
Stewart, Mrs Hr:th and Mrs Glafs, of what
paifed during the nine days Lady Jane refted
at Sedan; and it 1s ft1ll more remarkable, that
Mrs Glafs’s evidence, upon all her examina-
tions, concurs in proving Lady jane to have

been
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been ill, and in danger of a mifcarriage at
Rhetel, having made but one day’s journey
from Sedan, though fhe had no complaints
upon her arrival there, nor during her"flay
at that place. The whole evidence concurs
to thew, that, from that time foreward, Lady
Jane had no-uneafinefs or threatenings of a
delivery, until the time actually affigned for
her being delivered of the twins; all which
render it moft eflential to the decifion to at-
tend particularly to the evidence of the moft
material fact to the iffue of this caufe.

IT depends upon evidence, which I'incline
to divide into two clafles: 1/, The teftimo-
nies of Sir John Stewart and Mrs: Hewit,
with the letters produced for the defender,
either received from the accoucheur or wrote
to others by them and Lady Jane on that
occafion: 2do, The teftimonies of Menager
and Madam Garnier, relative to Lewis Pierre
‘Delamarre, with fuch evidence as has been
adduced concerning a Madame le Brun. I
mention only Menager and Garnier, without
the other witnefles who concur with them
in many faés, for a reafon to be afterwards
affigned. It is with much regret thatTam
obliged to acknowledge, that neither of their
teftimonies, taken feparately, appear. to me
' fatisfying
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fatisfying evidence of the delivery, and that,
taken jointly, they are inconfiftent with each.

other,
Sir JounSTEWART’s account of La Marrand

his letters muft certainly be given up; and Mxs
Hewit’s teftimony on that point flands very
much connected with it. Lady Jane too fecems
to have had a reliance on that correfpondence.
But I fhall think it a favourable circumitance
for the defender, if the court are of opinion
that none of the jottings in the pocket-book
apply to any of the four letters produced ;
at the fame time, it is unlucky that no others
have been preferved, the rather that Mrs
Glafs has, in fome meafure, connected the
credibility of her teftimony with the receipt
of a letter from La Marr. *

Tuz evidence of Menager and Garnier,
cannot difbelieve, in fo far as they prove the
exiftence of Lewis Pierre Delamarre, 2 fur-
geon, firft in the Hotel Diew, afterwards
practifing in 2 low {phere, who was not at
Liege, or in the army, though Sir John fays
he knew him there, nor in Italy, where the
letter produced bears him to have been:
That he alfo delivered women who were de-
firous from neceflity to conceal their off-
{pring; and, in that train of bufinefs, may

probably



LORD BARJARG. 119
probably ha?e_i:lt]ivéred' both {Em{igeﬁs ‘and
women of fafhion; or, at leaft, that he was
-difpofed to boaft that he had done it, in or-
der to raife his reputation, and promote his
bufinefs. In all thefe faéts, Menager and Gar-
nier are fupported by the teftimonies of Mr
Giles, and other witneffes, who I don’t ob-
ferve fubje to any degree of fufpicion. But
it 1s remarkable, that thefe two witnefies a-
fone concur in the circumftance of twins,
‘which is the only one that applies the evi-
dence effeGtually to fupport the  defender’s
plea; and that, without it, the other facts may
‘Be eafily fuppofed true, though La Marr
“had not delivered Lady Jane Douglas. Iam
unwilling to fuppofe, that this circumitance
“was wilfully adjected by thefe witnefies; but
at the diftance of time, it may be conceived
they may have talked themfelves or been
teafoned into 4 belief of a fingle word faid
by La Marre to them, which makes their e-
vidence of fo much more confequence
ih this caufe. And, on this point, I can-
not help being fomewhat affeCted by 2
civcumftance much infited upon, on behalf
of the defender, wiz. that there fcems
fome reafon to think, that even Mr Giles,

‘when frft brought to fpeak on that fubject
extrajudicially,
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extrajudicially, feems to have been led by the
interrogatories to make an anfwer which made
the perfon who took it down' in writing think
that La Marre had mentioned twins to him,
But when he came tobe examined, in 4 folemn
judicial manner, and was awarc of the con-
fequence of his being certain of La Marr’s
having mentioned twins, he denies it, or e-

ven that he had faid fo. From Giles’s cha-
rater, I cannot difcredit his evidence upon

oath, nor avoid giving it the preference, in
fo far as it muft be contrafted, either with
Menager or Garnier, or with a report, tho’
in writing, by a third party of what he faid
extrajudicially. 'With this I muft join, that
it is clear from the proof, La Marre had been
turned out of the Hotel Dieu, at the in-
ftance of this fame man Mr Giles, long be-
fore Lady Jane’s arrival at Paris; and it is
not eafy to believe, that, after Mr Giles was
advanced to a higher ftation in the houfe, he
would be frequenting the collations in the
chambre de gardes of the young furgeons of
inferior rank, efpecially when La Marre was
of the party, as he had particular reafon to
difclaim his converfation, and the company
he kept there, while in the houfe. I think

there is alfo fome reafon to believe, that Me-
nager
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nager was himfelf with the army, at the pe-
riod afligned for Lady Jane’s de:liverjr. So
“that Menager’s, fo far as it relates to Ia
Marre’s account of a delivery, muft refer to
a different delivery at an earlier period. All
which leaves me unfatisfied with the evidence
with refpe to Louis Pierre Delamarre.

IT is next material to confider the evi-
dence with refpect to Madame le Brun, her
houfe and family; which to me is not more
fatisfactory than that concerning La Marr,

AssTrACTING from the evidence of Sir
John and Mrs Hewit, any evidence we have
of a Madame le Brun, tends to make her a
fick nurfe employed by Louis Pierre Dela-
marre, with whom fhe and her daughter feem
to havebeen particularly connected, and to have
met generally at the Hotel Dieu, while he
was attendant there. The credibility then of
this branch of the evidence {feems to be fubject
to moft of the objections that are urged a-
gainft what is faid by Menager with refpet
to Louis Pierre Delamarre ; with this addition,
that allowing it to be free of thefe objeltions,
it does not appear that fhe had fuch a houfe
as could accommodate the company, or, as

Sir John and Mrs Hewit fay, Lady Jane was
Q delivered
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delivered in ; nor is there any other evidence
that the was delivered in her houfe.

I muft therefore conclude, upon the whole -
evidence on this point, that it does not at all
afford me fatisfying proof that Lady Jane
was delivered by Pierre la Marr, or in the
houfe of Madame le Brun.

Witu the defect of evidence on the part
‘of the defender, I find myfelf obliged to join
the evidence on the part of the purfuers,
That Sir John, Lady Jane, and Mrs Hewit,
were at Godefroy’s inn at the time afligned
for the delivery at Le Brun’s. I cannot help
being deeply affected by the evidence of

"‘Godefroy and his wife, fupported by evidence
arifing from their books, which is not, in my
‘opinion, removed by the objections ftated on
the part of the defender. At firft fight I was
much moved with the irregular appearance of
“thefe books; but the more I have attended to
‘them, with the objeftions and anfwers, I have
been the more inclined to think they fupport
“the oath of Godefroy and his wife, and prove
3ir John and Lady Jane to have been at their
houfe till the 14th of July inclufive.

I muft admit, that from the nature of this
evidence, and the whole circumftances taken
together, it does not exclude a mere poflibi-

lity
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lity that the fact may have been otherways :
But, as in every part of human life, we are
obliged to aét upon probabilities, and feldom
or never can command real certainty; fo in
our duty as judges and jurymen, we muft
proceed upon the moft probable evidence,
and cannot reject it upon a mere poflibility of
the fact being otherways. And this argu-
ment appears to me to be unanfwerable, if
the intereft of Sir John and Lady Jane were
only at ftake; as the cloud which now hangs
over and obfcures our eyes might have been
prevented or withdrawn by them; how far
it is equally applicable againit the defender,
I thall afterwards have occafion to examine,
And, if it is fo, the purfuers muft be allowed
to avail themftlves of the circumftances pro-
ved upon their part, that there were two
children carried off from their parents, at fuch
time, and under fuch circumftances, as fuit
moft furprifingly with the appearance of the
defender and his brother, with Sir John and
Lady Jane.

I do not think this part of the purfuers e-
vidence altogether free of exceptions; nor do
I think it {ufficient to bring thefe enlevements
direttly to Sir John Stewart and Lady Jane;

but, from the joint evidence of the whole, 1
think
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think it proved, that the two children were
taken under fuch circumftances, and at fuch
times, as might apply to and fill up thefe
very blanks in the defender’s evidence with
facts which fapport the purfuers plea, if
the identity of the perfons had been fixed,
which was a thing next to impoflible as the
{cene lies, and little lefs than a miracle could
have brought it about. One obfervation I
muft beg leave to add on the part of the de-
fender’s evidence, and thall be happy to ftand
convicted, if I am wrong; it is Mrs Hewit’s let-
ters to the two maids from Paris, which fell te
have been wrote frankly and fimply, without
any degree of aflectation, or more than a nar-
rative of the moft material facts; yet many
of the material fa@s are omitted, fuch as
would have contributed to give light to the
caufe, and they feem to be crouded with a
great variety of lefs material, though very
probable circumitances, feveral of which ap-
pear from other parts of the proof not to be
founded in truth: This weakens the credibi-
lity of the whole, as it fhows invention was
at work. .
In fine, upon a general view of the whole

falts brought in evidence, it does not appear
to me, that there is any proof of Lady Jane’s |
delivery; |



LORD BARJARG. 125

delivery; but, on the contrary, a ftrong pre-
fumptive evidence, that fhe was not, and
could not be delivered at the time, in the
place, or by the perfon condefcended on by
Sir John and Mrs Hewit ; in which event the
fervice cannot be fupported. _

Tue great doubt that has occurred to me
in forming this opinion, arifes from what I
have already mentioned, viz. that, though the
evidence may be fuflicient to affect the intereft
of Sir John or Lady Jane, who muft have had
1tin their power to haveremoved the weight of
many of the objections to the defender’s plea, if
{uch objections arenot founded in truth, and as
they themfelves have given rifeto all the dark-
nefs that now hangs over thiscauie, by a molt
unaccountable conduct, and took no eflectual
meafures to remedy this mifconduét, when the
confequences began to appear, and were re-
prefented to them by others; whether the
farce of this evidence, or rather the defeéts of
it, {hould have the fame weight againit the ,
defender, who is a third party, blamelefs of
all the guilt or mifconduct that can bealledged
againft Sir John or Lady Jane, and as much at
a lofs to difcover the truth or the evidence
of it as the purfuers, and at the fame time,
jn pofleflion of a flate by his filiation and

the
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the acknowledgement of parents, which the
aétion tends to deprive him of, and as the evi-

dence does admit of a poflibility of his being
Lady Jane’s fon; whether or not he is intitled
to avail himfelf of that to fecure him in the
pofleflion of his eftate, and the confequences,
BuT, 1mo, If a poflibility only had been
founded on at the fervice, it furcly would
not have procured a verdiét of the inqueft
in his favour, independent of habit and re-
pute. 2ds, Habit and repute in this cafe ap-
pear from the proof not to have been uni-
form or uninterrupted, fo as to give a full
pofleflion of a ftate which was controvert-
cd even by the Duke of Douglas to the laft
period of his life. And, 3fw, It can only a-
rife in this cafe from the acknowledgement
of the parents, attended with all the cir-
cumfitances now brought out in evidence,
which taken together do not allow it to
have the full effeét attributed in ordinary
cafes, where a public and regular marriage,
open cohabitation, and acknowledgement of
man and wife, refidence in the midft of rela-
tions and thofe who are fuppofed to attend
to what pafles in the family, and may have
an intereft to difcover any falfehood : A preg-
nancy and a delivery under fuch circum-
ftances,
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ftances, under the hands of known and ordi-
nary operators, where nothing wrong has
been fufpected or alledged at the time, every
thing muft be prefumed and held to be right
in all time coming, till the contrary be made
evidently appear. In fuch a cafe, habit and
repute, and the acknowledgement of parents
muft have full weight; the peace and fecurity
of fociety depend upon it.

Bur Iam afraid the principle will not ap-
ply to this cafe, and that the intereft of the
defender cannot be diftinguifhed from that of
Lady Jane and Sir John; on that footing, if
his plea hangs only on the credibility of their
acknowledgement of him, it muft be affe@ed
by whatever impeaches their credit, or de-
firoys the belief of the innocency of their
conduct.

Tue defender infifted much, that there
were no motives for Lady Jane and Sir John's
committing this crime; that, on the contra-
ry, they had rather motives not to commit
it. And, 2dly, That Lady Jane’s affe@ions
and conftant attention to the children appear-
ed in the firongeft manner from her letters,

WiTH refpeét to the motives, thefe can on-
ly be guefled at, even when the characters and
difpofitions of the parties are known, It is al-

moft
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moft impoffible that motives can be proved.
The characters of mankind are extremely dif-
ficult to be known : They are very feldom
agreed upon, but are different with different
people. _

HowevEer, frugality or forefight don’t ap-
pear, either in the charaters of Sir John or
Lady Jane; otherways the engaging with a
family and a lady of quality, whom Sir John
muit have known did not live within her
own income, was as improper for himfelf,
and for her too, as the taking the additional
burden of two children.

Acarx, with refpeét to Lady Jane Douglas,
her being cruelly plunged at once into the
complicated diftrefs, arifing from their joint
fituation, appears to have been the caufe of
her death. ,

We muit not therefore expect proper mo-
tives of condué from perfons of all charac-
ters.

Tuere are unaccountable things in moft
characters, and it is impofiible to aflign pro-
per motives for every action. For inftance,
‘in a poftfcript to one of Lady Jane’s letters
to Sir John, fhe inquires, if he had got Mrs
Hewit’s fpectacles fet in filver, although it

appears from the letter itfelf, that they were
at
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at that time in want of money. This, tho’
a trifling incident, ferves to fhew how diffi-
cult it is to aflign motives for an adion.

As to Lady Jane’s letters, fo full of affec-
tion and attention to the children, I do not
think it is difficult to account for them :
They were fuitable to her ordinary charac-
ter: She was furely under an obligation to
provide for thofe whom fhe had taken from
their parents, and who bad no other but her
to depend upon: She muft have been under
a {trong fenfe of the fituation the had brought
them into, and duty concurred with humani-
ty to make her treat the defender as her fon,
though he truly was not fo,

I am ftrongly imprefled with that humani-
ty, that would make every feeling heart de-
fire to find evidence that the defender was her
fon; therefore it is with the greateft regret
that [ muft conclude, that I cannot find that
evidence ; but muft give my opinion for fuf~
taining the reafons of reduction,

R LORD
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FTER all the pains I have beftowed upon
this caufe, I have no difficulty to give

my opinion in conformity with that laft gi-
ven, and in conformity with that firft of all
given from the chair. As to the opinions
yefterday delivered upon the other fide of
the queftion, the regard they deferve made
me again examine the grounds of that opi-
nion I am now to give; and, after viewing
their arguments in all their force, I found
my fentiments rather confirmed than fhaken:
Yet, in forming this opinion, I confefs I met
with fome difficulty arifing from the art and
ingenuity of the defender’s counfel. They
at firft puzzled me; in one page, fetting out
with a fuppofition; in the next, {welling it to
a probability; in the third, eftablithing it as a
demonftration. But I cannot approve of
them, when [ fee them treating too {uperci-
Lioudly every argument produced on the part
of the purfuers; and, inflead of attacking
the whole of the purfuers proof as a long cir-
cum-
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cumftantiate train of evidence, of which eve-
ry link hangs upon another, centering in one
point, they have endeaveoured to thake the force
of this combined evidence, by taking every
circumitance f{eparately; and after attempting
to thew, that not any of them fingly amount-
ed to a conclufive proof, they finifh every
feparate attack with an exclamation: “ Yet
« this is the firength of the purfuers caufe.”

Bur it is not in this manner the evidence is
to be taken to pieces ; it is the great lines and
their combinations by which we are to judge;
and however much I was ftartled by the in-
genuity of the defender’s counfel, yet as of-
ten as I took in view the connefted chain of
evidence, as often did I return to the opinion
I am now to deliver.

SoME points of law have been attempted
to be brought into this caufe; but to little
purpofe. This is not a caufe which falls to
be decided upon fubtile points of law; itis
a jury-caufe; a faét to be proved or difproved,
of which every perfon as well as a lawyer,
all who now hear me, all who can attend
to the proofs, are equally capable of judging,
and will judge of thofe that judge it.

GreaT weight has been laid upon the de-
fender’s fervice, and the pofleflion he attain-

> and



132 THE SPEECH OF

ed in confequence of it. I do not arraign the
verdiét of that jury that ferved him heir.
They judged upon the evidence that was then
before them ; and, had I been one of them,
I thould probably have been of their opinion.
Tug defender has reapt all the advanta-
ges of that fervice: He obtained his charter
and feifine; he got into pofleflion of this
great eftate; by which, and by the afliftance
of a generous Lady, he has been enabled to
employ every mean of defence, I am glad
he got poflefiion of the eftate; for I fhould
have been very uncafy under the neceflity of
judging in this important and complicated
caufe, had not the defender contended upon
equal terms of aflluence with his competitors,
BuT what can that fervice avail now in the
prefent circumftances, when the immediate
tendency of this action is to bring it under youy
Lordfhipsreview, in order to its being reduced,
and fet afide, if contradicted, or not fufficient-
ly fupported by the whole evidence now be-
fore us? When the decrees of inferior courts
are brought under reduction before this court,

the decifions of the inferior judges are of no
weight in themfelves ; your Lordfhips deter- |
mine in them as if they were original ac- |
tions, The fame thing holds in the reduction |
of
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of fervices, with this difference only, that in
regard the proceedings in fervices are gene-
rally had without contradition, and are
founded upon the flightelt proofs, they are,
of all inferior decrees, the moft eafily reduced.
Services were, in former times, brought un-
der reduction before what was called a grand
jury, confifting of forty-five jurors. Thefe
orand juries have, for a long time, been laid
afide; and this court came in place of the
grand jury, and muft proceed upon the fame
principles with all other juries. - A fervice
‘may be challeniged, either upon the infufli-
ciency of the proof originally brought, or
upon new proof brought before the court, in
order to invalidate and {et afide the former
proof. In all fuch cafes, your Lordfhips are
in ufe to determine “upon ‘the fad, upon
a complex view of the whole evidence, rely-
ing upon your own judgment, without paying
any deference to the opinion of the former
jury, who may have proceeded upon evidence
incomplete, partial, or corrupted. And thus
lately, in the cafe of Tullyallan, your [ord-
thips reduced a fervice upon new proofs
brought before this court, which you found

to be more pregnant than the proof which
had
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had been brought in the fervice; and theres
fore {et afide the fervice,

No {mall weight has likewife been laid upon
the defender’s filiation, or the acknowledge-
ment of hig parents of him as their {fon, and
1t has been faid, that fuch acknowledgement
is all that any of us have for our birthright.
I fhall admit the force of this argument to its
juft extent. It is a prefumption in favour
of the child fo acknowledged. But all law-
yers have agreed, that it is no more than a
prefumption, liable to be fet afide by contrary
proofs, or even by ftronger prefumptions,
And I muft be allowed to obferve, that the
acknowledgement of our parents is not the
only thing we have to fupport our birthright,
There is generally a firong concomitant cir=
cumftance goes along with it, which gives
complete force to .the acknowledgement ;
that is, a proper and well founded habig
and repute, an uniform acknowledgement, -
not only by parents, but by the relations
of the family, their connettions, and the
uncontradi¢ted wvoice of the neighbour-
hood and country. This defender indeed
has the acknowledgement of his parents;
buthe is deftitute of that general fame, that
uncontradicted opinion of his country, which
gives the due force and effe® to fuch ac.

knowledgement,
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knowledgement. It is evidentfrom the proof,
that the fufpicions of his birth were coeval
with the accounts of it. I fhall not here
ftate the proof at large upon this point; but
fhall only touch upon fuch circumftances,
which, as proceeding from the defender’s
firlt and beft friends, muft appear moft fatis-
factory.

Urox Lady Jane Douglas’s death, this de-
fender, when an infant, and left deftitute by
all his relations, was moft generoufly and cha-
ritably taken under the protetion of Lady
Schaw, who indeed acted the part of 2 mo-
ther to him. But was Lady Schaw, notwith-
ftanding her generofity te the defender, free

from fufpicions as to his birth? No: She
never could banifh from her mind the doubts

and feruples which had naturally arifen in
the breafts of many -upon this event: She
deﬁres her grandchild, Mrs Napier, to con-
verfe with Sir John' Stewart, and procure
from him what information fhe could get,
that they might unravel this dark ffory. Mrs Na-
pier accordingly applies to Sir John. He, at
firft feemed to have adopted Lady Jane’s plan,
of avoiding all explanation of particulars, and
pretended, that he was an old man, had gone
- through many adventures and misfortunes,

and
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and had changed fo many houfes, that hé

could not {fay in what houfe Lady Jane had
been delivered ; but, when hard prefled, he
was at length prevailed upon to give a note
n writing of the particulars; and this feems
to have been the very firft time that he gave
any particular account of that tranfaction.
But did he then mention the houfe of Madame
le Brun as the place of delivery ? Noj he aflert-
ed pofitively, that it was in the houfe of Mi-
chell,

Urox~ obtaining this note from Sir John,
Lady Schaw defired Mrs Napier to write
to France to inquire into the truth of Sir
John’s ftory. She accordingly wrote to Lady
Frances Stewart to defire Sir James Stewart
to inquire into the particulars; at the fame
time, begging Lady Frances not to talk too

much of attempting this proof, kf? @ failure of

Succefs fhould make things lefs clear than they are.
Does this fhow a conviction in Lady Schaw
or Mrs Napier of the truth of the defender’s
birth ? Is it not rather a demonftration, that
they entertained doubts and {ufpicions of the

whole ftory ¢

How does Sir James Stewart exprefs him-

felf upon this occafion? He writes to Prin-

cipal Gordon at Paris, and fends him Sir |
John’s

o o
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John’s note as & clue to unravel the dark flory of
the birth of Lady Fane Douglas’s children. Prin-
cipal Gordon makes the refearches, finds out
the houfe of Michell, and writes back, that
he had got no fatisfaction ; and that his in-
quiries rather contradicted Sir James Stew-
art’s information.

Dokes not Lord Cathcart, the grandfon of
Lady Schaw, depofe, « That he believed the
* doubts which had been entertained of the
“reality of Lady Jane’s delivery proceeded
“from the myffery and mrz:em’ﬂwnt which at-
“ tended it.’

In what cafe did ever fuch fufpicions at-
tend a real birth? .

Tue filiation therefore of the defender in
this cafe, can amount to no more than a pre-
fumption of the flighteft kind, and cannot
obftruct us in the leaft from giving due at-
tention to the full circumftantial evidence,
confifting of all the fad&s and circumftances
‘which may haveany connection with this affair.
It is my duty then as a judge, to weigh the
whole ' evidence on either fide, and to form

.my opinion according as the cne or other
{cale of evidence {hall preponderate.

Iv this view, I fhall endeavour briefly to
S flate
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flate the foundation and principal circuma
ftances on which my opinion is formed.

I {hall not follow Lady Jane in the courfe
of her journey through Holland and Germa-
ny, but fhall take her up at Rheims, and con-
fider the tranfa@ions from that period in the
moft favourable light for the defender, that
is, from the accounts given by Sir John Stew-
art and Mrs Hewit; and I cannot help think-
ing, that the ftory told is fo fufpicious, and
fo hard to be reconciled with the common
fenfe and experience of mankind, that it is
fufficient of itfelf to difprove the reality of
Lady Jane’s delivery at Paris, even without
the aid of the proof brought by the purfuers,
But when to the incredibility of that tale fhall
be added, the conneéted chain of circumftan-
tial evidence brought by the purfuers, total-
ly {fubverfive of it, I can no longer hefitate,

- but muft yield to the conviction that the
whole was an impofture.

Lapy Jaxk, after having afflumed the ap-
pearance of pregnancy at Aix-la-Chappelle,
Liege, and other places, (this pregnancy I fhall

‘take particular notice of afterwards), at laftar- -
rives, in the eighth month of her pregnancy,
at Rheims, one of the moit populous towns
of France, where there is an univerfity, and

many
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many fkiltul- accoucheurs and mid-wives.
There could {carcely be a place more proper
than this for Lady Jane’s waiting the expe-
ed event, where fhe had an opportunity of
getting the ableft afliftance, befides the com-
pany and attention of feveral of her country-
men there, to whom the daily appeared, and
had made herfelf very acceptable: Notwith-
ftanding of thefe advantages, Lady Jane, after
loitering away a whole month at Rheims, at
laft, when the critical period was to have been
very near, {ets out for Paris in the common
diligence, attended only by Sir John Stewart
and Mrs Hewit, leaving behind her the two
fervant maids, whom fhe could not be a mo-

ment without from the time of her leaving
Britain till then.

Is it poffible to give any fatisfactory reafons
for fuch firange proceedings, or to reconcile
them with common prudence and attention?
- But, as in every other impofture, fo in this,
a tale muft be told, and motives muft be af-
figned to fatisfy the curiofity of inquirers,
It has been pretended, that Lady Jane left
Rheims, becaufe fhe had been informed, 1n a
ftrange manner, by a Lady who came to her
the morning after fhe arrived there, that
there was no proper affiftance to be had in

that
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that place; and that the herfelf had fuffered
in child-bed upon that account: And the
reafon afligned for Lady Jane’s not taking
her maids with her was, that they had
not, at that time, money to defray their ex-
pences.

Tute futility of thefe pretenfionts muft ap-
pear at firft fight: Who can believe there
was not able affiftance to be had at Rheims?
The greatnefs of the place, as well as the
proofs before us, demonfirate the contrary.
The Lady who has been pretended to have
given the terrifying advice, could, from the
circumitances, be no other than Mrs An-
drieux; and yet it is in proof, that though
that Lady had had many children, fhe had
never {uffered 1n child-bed,

As to leaving the maids behind for want
of money: What mighty fum, pray, would
it have coft to have carried thefe maids in
the diligence to Paris? No more than ten or
twelve fhillings; and the expence of keep-
ing them in family at Paris muft have been
lefs than that of boarding them at Rheims.

But this excufe of want of money is not
only infufficient in itfelf, but clearly proved
to be falfe; for Sir John Stewart had then in
his pocket a good bill for about twa thaufand

| livres,
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livres, which he could have taken money
for either at Rheims or at Paris, and which
he actually received payment of a few days
after his arrival at Paris.

Tue motives alledged for Lady Jane’s
leaving Rheims having been thewn to have
been falfe and affedted; one muft naturally
{ufpect that fome defign or fraud was herc
carrying on, which muit be concealed from
the 'public eye: Every circumitance contra-
diéts a real pregnancy and expeation of de-
livery; every circumftance coincides with a
pretended one.

Hap Lady Jane been really pregnant of a
child of fo many hopes and expeétations, it
1s impoflible that fhe, or any woman of com-
mon prudence, or even inftiné&, could have
acted in the manner fhe did. Had Rheims
been the place of her deftination, fhe would
‘not have left it, without any neceflity, juft
upon the eve of her delivery. 'Was Paris the
place intended where to depofite her preci-
ous burden? Would the have wantonly loi-
tered at Rheims for more than a month, and
till within a very few days of her time, and
then, in thefe critical moments, undertaken
a journey of three days to Paris of the moft

imminent hazard to herfelf and the child,
' in
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in a2 common jolting carriage, expofed to the
view and to the caprices of a variety of un-
known fellow-paflengers, confined to hours
and ftages, and, what is of all moft aftonith-
g, unattended by thefe maids, who, during
her whole three years refidence abroad, ex-
cept at this particular junéture, appeared to
have been fo neceflary to her as to have been
in a2 manner part of herfelf ?

Ox the other hand, if a pretended birth
was in view, a long refidence at the place
where the fcene of delivery was to be laid
was dangerous, and might have expofed her
to the knowledge and inquiries of her coun-
trymen, or even to be marked and attended
to by ftrangers : Therefore it was not pro-
per to go to Paris till within a few days of
the delivery; neither had fhe any thing to
fear from the inconveniencies of a long jour- |
ney in a ftage-machine: And as fecrecy and ?
concealment were eflential, the attendance of |

i

her maids muft, upon this particular occa-
fion, have been troublefome and dangerous,
Mrs Hewit, her old confident, was alone fuf-
ficient to carry on and bear witnefs of this
icene of delivery.
In this unaccountable manner does Lady
Jane leave Rheims; and on the 2d of July,
upon
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upon the eve of her delivery, fet out for Pa-
ris, for a three days juurnéy, in a2 common
voiture, with a variety of unknown paflen-
gers, and without any perfon of experience
to aflift her, in cafe of thefe accidents which
might naturally be fufpeted. Thefe paffen-
gers all noted Lady Jane, but could not re-
collect the fmalleft appearance of pregnancy
in her during that long journey. Upon the
4th of July, Lady Jane, Sir John Stewart, and
Mrs Hewit arrive at Paris, and put up at the
Hotel de Chalons kept by Monfieur Gode-
froy, a man of character and agent for the
city of Rheims, to whom they carried a let-
ter of recommendation from Mr Maillefer
fyndic at Rheims. :

LET us now take a view of their tranfac-
tions at Paris, ftill ftating them in the light
moft favourable to the defender, from the
evidence of Sir John Stewart and Mrs Hewit.
They ftaid in Monfieur Godefroy’s till the
8th of July; they then removed to the Loufe
of Madame le Brun, where, upon the 10th
of July, Lady Jane was delivered of two boys
by the afliftance of Pierre la Marr, 2 Walloon
furgeon, and in prefence of Madame le Brun,
her daughter, and the maid of the houfe; that

" the
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the cldeft was a fine healthy boy; but as

Lady Jane did not chufe to befpeak a nurfe, left
fhe fhould not have a hiving child, ke was un-
lucky in his nurfes, having, in a few days, had
four or five of them, (for by the inconfiftent
accounts given by Sir John and Mrs Hewit,
it is not eafy to fay how many he had) : That
Sholto the youngeit boy was extremely weak,
" and not expected to live ; for which reafon,
after being ondoyed by Pierre la Marr, he was
relinquifhed to his care to be fent to the
country, or where he pleafed ; whoaccordingly
{ent him off three or four leagues from Paris
That Lady Jane had a furprifing recovery, in-

fomuch, that Le Brun’s houfe being infefted
with bugs, fhe was, in 8 or 10 days, {fo well as

to be removed from Le Brun’s to the Hotel
&’ Anjou kept by Madame Michell ; That fhe
did not carry the eldeft boy to Michell’s with
them, but went next day, and brought him
with his nurfe, to whofe care they had intruft-

ed him for twoor three days upon account of |
their removing from Le Brun’s : That at Mi- |
chell’s, this nurfe likewife was found to be |
without milk; whereupon Madame Michell got |

Madame la Favre to nurfe the boy, who kept |

him till he was carried from Dammartin : That
Lady Janeftaidin Michell’s till the end of July;
: but

|

|

|
1
]
1
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but was {o tender and delicate, that fhe never
itirred abroad : That fhe then went to Dam-
martin; a village about 7 leagues from Paris,
for better air, till the 14th Auguft, when Sit
John, Lady Jane, and Mrs Hewit returned
to Rheims, carrying the eldeft boy with them,
but leaving the fecond, who continued fo
weak, that they darft not tranfport him : That
during all this ftay in and about Paris, nei-
ther Lady Jane nor Sir John faw any of their
countrymen, feveral of whom were then
in Paris, not even Mrs Hewit’s relation Mr
Johnftone, who had been their fellow-travel-
ler and conftant companion in Holland, and
then refided at Paris: That Lady Jane never,
or but once, faw Pierre la Marr before he
‘brought her to bed, and but once after that:
That Lady Jane never {faw Sholto all the time
fhe was about Paris, nor till the returned thi-
ther in November t749.

SucH is the hiftory of this great event gi-
ven by Sir John Stewart and Mrs Hewit ; and
1t i3 believed, the like of it will not be found
amongft the annals of mankind. Let us take
a view of this ftory. Sir John Stewart ap-
plies to Mr Maillefer, 2 man of confequence
at Rheims, for his letter of réecommendation
to Mr Godefroy at Paris. What would have

T been
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been the natural purport of this application,
~ had the pregnancy been fo palpable at Rheims,
as has been pretended, or had a real delivery
been expected at Paris? Why certainly, that,
as Lady Ja;ne was going to Paris in order to
procure the beft affiftance in her déliver}', Mr
Godefroy and his wife would be as fervice-
able to her as poflible on that important oc-
cafion. How inconfiftent with this is Mr
Maillefer’s letter produced by Mr Godefioy ?
It bears no more, than that, as Sir Johnand La-
dy Jane were to lodgeat his hotel, and propofed
to make {fome purchafes at Paris, Mr Godefroy
and his wife would give them their affiftance in
fuch purchafes, Thus was Lady Jane’s fitva-
tion concealed, not only from Mr Maillefer,
but likeways from Mr and Mrs Godefroy,
who, notwithftanding the feveral days refi-
dence of Lady Jane in their houfe, never had
the fmalleft idea of her being with child. No
inquiries made from them, as to accoucheurs,
nuries, or proper accommodation for Lady
Jane’s delivery; though it is plain, from their
own ftory, -H}at they had no opportunity of |
getting any information in thefe particulars
from other hands. Can any thing be more
cxtraordinary ?

IH-
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Ix this fituation, they pretend they left
Godefroy’s npon the 8th of July, and went
to Madame le Brun's, where Lady Jane was
delivered on the 10th, and where they ftaid till
the 18th or 19th, when they removed to Ma-
dame Michell’s, Here comes the critical pe-
‘riod of this extraordinary hiftory. This 1s
the {cene, where your Lordthips, and all man-
kind will expe&@, nay, demand the cleareft
light, and moft fatisfying evidence. The
nature of the thing will make you expect
it : The importance of the event will make
you demand it. Of all the incidents in the
lives of the three aétors, none could be {o in-
terefting, none could be fo full of circum-
ftances capable of making the deepeft impref-
fion, and which- muft have been rivetted on
their memories till their lateft breath. In
fuch a cafe, who will not expect a ready and
fatisfactory anfwer to thefe fimple queftions?
Where 1s the houfe of Le Brun? What was
the landlady? What 1s become of her and
her daughter? Who was the famous accou-
cheur of Paris, who delivered Lady Jane,
and for whofe afliftance the undertook fo pe-
rilous a journey from Rheims to Paris ? What
were the names of the various nurfes the el-

deft
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deft boy had before he went to Micheil’s ?
‘Whither was the poor weak boy Sholto car-
ried the moment he was born? How ama-
zing then muft it be, -that, in none of thefe
particulars, can your Lordthips, through this
voluminous proof, receive the leaft fatisfac-
tion; and that, inftead of the funfhine which
was expected to enlighten this fcene, nothing
but darkaefs refts upon it] Madame le Brun,
her houfe, her daughter, her maid, all have
efcaped the moft painful refearches of both
parties, afiifted by the accurate police-books of
the city of Paris, All is vanifhed like an in-
chantment in a romance, The fa& 1is, no
fuch houfe ever exifted, where Lady Jane
could be delivered, which is the only poflible
reafon that can be girén why Lady Jane,
who has been traced in every place where fhe
refided, during her three years travels abroad,
has here left no track behind.

As to the accoucheur, it is agreed, no ac-
coucheur of any charaéter or reputation was
ever thought of on this occafion. In what a
ridiculous light does this fingle circumftance
put Lady Jane’s pretence of hurrying to Pa-
1is to get the ableft affiftance ? But who was
the accouchenr? for one of fome fort or a-

ther
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ther was neceffary to fill up the drama.
Why Pierre la Marr, fays Sir John Stewart;
Pierre la Marr, fays Mrs Hewit, What was
this Pierre la Marr, and whence came he? « I
“ know nothing of the matter,” fays Mrs
Hewit, I never faw him till he came to de-
“liver Lady Jane. Sir John Stewart befpoke
“ hun.” Buat, fays Sir John, < I will tell you
“ who this Pierre la Marr was. In the year
“ 1721, I'was made acquainted with him at
“ Liege, by one Colonel Fontaine, who told
“ me La Marr was a Walloon, and furgeon to
“a regiment lying at Liege, and that he
* dealt a little in midwifery. This La Marr
“1never fince faw or heard of till at this
“ time I met him one day by accident walk-
“ing in the Thuillerics ; and immediately it
“recurred to me, that this old acquaintance
* would be avery proper hand to deliver Lady
“Jane.”  Well, where did La Marr lodge in
Paris ? he would certainly give you a direc-
tion. “ No: He would not let me know :
“ That he could not do it fafely, as he only
“ came occafionally to Paris upon an affaire
“epinenfe; but that I might mect him every
“day walking in the Thuilleries, or the
* Luxembourg.” But what if Lady Jane had
be¢n feized in the night-time? how could

you
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you have got La Marr? « O ! in that cafe, 1
« muft have called another,” But how did
you get La Marr, when Lady Jane was ta-
ken ill? « He happened to call that morning,
“and finding her out of order, he remained
“ till the was delivered.” This is the account
given of the accoucheur, and of the delivery
of Lady Jane Donglas ; and the only account
of it that can be admitted to thé end of time;
becanfe it is judicially given by the only per-
fon that could know any thin g of the matter,
and by the perfon whom the defender muft
call his father-

Tue whole of this tale of Lady Jane’s de-
livery is fo abfurd and incredible, that it
- would be lofing time to review the feveral
circumftances of it in detail. I defire no
more than that any man, who can for a mo-
ment diveft bimfelf of prejudice and prepof-
feflion, will recollect this ftory, and fay, if
he can conceive motives or circumfitances
which could compel Lady Jane to fubmit to
fuch a fcene of danger, diftrefs, and mifery,
as if the had been abandoned by mankind,
or caft upon a defert coaft. Did not, in this
conjuncture, her age, her Expeﬁ‘atinnls, every
confideration that was dear to her, call upon

her
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her to take all the aid and all the comforts
which her condition required? There was
nothing to prevent her from enjoying every
poflible conveniency: She had no occafion
for concealment, after her appearances of
pregnancy had been publithed in fo many
places: Money fhe did not want: Friends
the had abundance of in Paris. Befides, in
what court of Lurope could Lady Jane Dou-
glas, in fuch circumftances, have been defti-
tute, not only of refources, but of the nobleft
fupport 7 Who then can believe that Lady
Jane was here occupied about a real delivery?
It 18 impoflible to give credit to it: As for
myfelf, who can boaft of no infpiration, nor
pretend to any {upernatural lights, but muit
judge by the common feclings of humanity, 1
muit conclude, that this birth had not the
leaflt foundation in truth; that it is all a
fi&tion and an impofture.

-1 fhall now follow Lady Jane to the houfe
of Michell, where fhe emerged from her ob-
feurity, and where her conduét was expofed
to the’ light, and is proved by all the people
in that houfe. Sir John, Lady Jane, and Mrs
Hewit came there upon the 18th or Loth of
_]ul}, no more than eight or nine days after
her dchvery, for this wmgfﬂ'}r rﬁaﬂ:}n that

Le
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Le Brun’s was infefted with bugs, but withs
out any child or nurfe. They went away
next day to fetch the child, and returned
with him and his nurfe; the child having
been for two or three days intrufted out of
their fight to the care of the nurfe.

Trus we fee Lady Jane abandom her young-
eft boy the minute he came into the world,
in 2 weak dying condition, to the charge of, '
God knows whom, this notable Pierrela
Marr; and her eldeft boy foon thercafter fent
away from her for fome days under the care
of his nurfe. And for what rcafon? Becaufe
they were toremove to the houfe of Michell,
as 1f it was {o difficult a matter to remove
a child and his cradle with themfelves, who
had {o little other baggage. And what was
this nurfe they put fuch confidence in? The
moft low, poor, miferable wretch that can
be figured, without milk, without cloaths,
and branded with the King’s mark as a thief.

"What tender-hearted mother will fay, that
thefe were the real children of Lady Jane
Douglas ?

Tuere is little occafion to take further
notice of Lady Jane during her ftay at Mi-
chell’s and afterwards at Dammartin, except
as to that aflertion of Sir John and Mrs

Hewit,
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Hewit, that Lady Jane, who recovered fo fur-
prifingly as to be able in eight days to re-
move from Le Brun’s to Michell’s, continued
fo tender and delicate at Michell’s that fhe
never ftirred out while there. This is flatly
contradi¢ted by feveral perfons in Michell’s
houfe, who depofe to Lady Jane’s having one
day made a tour through the {quares of Pa-
ris ; and to her having gone another day as
far as Verfailles, walked in the gardens there,
and returned to Paris, I thould be willing
to let this pafs for a miftake, were not I foog
to difcover a reafon for the aflertion.

I come now to a circumitance, which has
from the firft made a deep impreflion upon
my mind, and | am affraid cannot eafily be
effaced. The condué of Sir John, Lady Jane,
and Mrs Hewit, with refpet to the youngeft
boy : We have feen him given up from his
mother’s womb to La Marr to be {fent to the
country. Letus for once fuppofe his weakly
condition might have required this facrifice;
but how is it poffible to account for the be-
haviour of Lady Jane, whofe affetion to thele
childzen has been fo much boafted of, to this
poor forlorn infant, after he was difpofed of,

or rather expofed, in fuch a manner. He
was given up to La Marr, whom they did
U not
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not know where to find or inquire after,
La Marr again fent him to fome nurfe in the
country; but who fhe was and where they
lived, they knew not. And what is of all
moft amazing, necither did Lady Jane, Sir
John, or Mrs Hewit go to fee or inquire af-
ter this child during all their ftay at Paris and
Dammartin: So that Lady Jane returned to
Rheims, without ever cafting her eyes upon
this poor child, whofe weak and deplorable
condition would have redoubled the affec-
tion of any mother. I here appeal to the
feelings of nature and humanity, if any mo-
ther could behave {o to her own child? It
is impoflible that Lady Jane Douglas could
have been fuch a monfter. And there is
but one poflible way of accounting for her
indifference, which 1s, that fhe had then no
child to fee,

It was to palliate this conduét of Lady
Jane that Mrs Hewit depofed, that Lady Jane
was not able to go abroad whilft the ftaid at
Michell’s : But the clear proof of her expe-
dition to Verfailles, and her furvey of Paris,
confute this aflertion; and above all, her
journey to Dammartin fhews her ability to
have paid a vifit to her child, if fhe had one.

I
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I fhall juft mention one or two circum-
{tances more in the conduét of Lady Jane,
which appear irreconcileable with a real de-
livery.,

IT is proved and admitted, that, from the
1oth of July, the day of the birth, to the 22d
of that month, there were no letters wrote,
nor any notification given to any perfon
whatever of the great event of the delivery.
This was the moft important juncture in La-
dy Jane’s life, and 1n a manner the crifis of
her fortune. The firft fentiments of the heart
would have been to proclaim it to all her
friends and all her acquaintance. How is
it poflible then to give a reafon for conceal-
ing this wonderful turn of good fortune for
twelve days? This could not pofiibly have
happened in the cafe of a real delivery. Upon
the 22d of July indeed, there areno lefs than
{ix letters wrote to different perfons impart-
ing the glad tidings. But there is a {trange
fatality in the defender’s caufe, that fcarce a
circum{tance of it appears without fome blots
of fufpicion. Who would not expect that all
thefe letters would be dated from Paris ? yet,
{trange to tell, they are every one of them
dated from Rheims, and calculated to make

the world believe, that Lady Jane was deli-
vered



s CTHE SPEECH OF

vered at Rheims. And they had that effect,
In a plain honeft tranfadtion, what could be
the ufe or the intention of fuch dark myfte-
rious proceedings?

Or a piece with the former is the concealed
manner in which Sir John and Lady Jane li-
ved at Paris. They did not difcover thems
felves to any of their countrymen there,
though fome of them were of their moft in-
timate acquaintance. This proceeding was
fo contrary to their natural difpofitions, and
to their pradtice in all the other places of
their travels, that it cannot fail to raife fufpi-
cions of their defigns at that period.

Tuus [ have taken a review of Lady Jane’s
tranfactions from her arrival at Rheims in
May, and during her refidence at Paris, and
till her return to Rheims about the middle
of Auguft 1748, as they have been fet forth
by the moft unexceptionable witneffes for the
defender, Sir John Stewart and Mrs Hewit,
and I muft acknewledge, that the ftory, even
as told by them, can, by the common rules
of judging of evidence, gain no credit from
me. I have tried every circumftance; but
every crcumfitance is full of fafpicion. The
ground is every where fo hollow and un-

{found, |
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found, that I cannot find a place whereon to
reft a foot. So that, upon the defender’s
own plea, I fhould have little hefitation to
give judgment againft him.

But, when to this is added the pofitive
proofs brought by the purfuers, conviétion
becomes compleat. The firft of thefe I {hall

mention, i1s, the evidence arifing from the
houfehold-books of Godefroy, fupported by

the clear and pofitive teftimonies of Gode-
froy and his wife. It is an agreed point,
that Sir John, Lady Jane, and Mrs Hewit, ar-
rived at Godefroy’s upon the 4th of July.
Accordingly, we find in Godefroy’s houfe-
hold-book, an article inferted of that date,
which can be applied only to Sir John and
thefe two ladies. This account is regularly
and daily continued from the 4th to the 13th
of July inclufive: Whence it is clear, that
this company muft have remained conftantly
in Godefroy’s houfe till the 14th of July,
This book being written evidence, huﬁeﬁlf
and fairly made out when the tranfa&ions
happened, can be liable to no fufpicion, and
cannot lie. And, in confirmation of the book,
we have the pofitive evidence of Godefroy
and his wife, depofing to their remembrance
of Sir John and the two ladies, to the accu-

racy
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racy of his books, and to many nther COTTO=
borating circumitances.

Twuis pointed and pofitive evidence at once
contradicts and deftroys the tale told by Sir
John and Mrs Hewit, of their removal from
Godefroy’s to Le Brun’s upon the 8th of July,
and of Lady Jane’s delivery there upon the
roth. It has been before obferved, how {u-
{picious that ftory was in itfelf, and that no
fuch houfe as Le Brun’s could be inveftigated.

Here we have a diret proof of its falfehood.
Lady Jane was not at Le Brun’s upon the

1oth of July; fhe then refided at Godefroy’s;
and as it 1s certain there was no delivery, nor
appearance, nor hint of it at Godefroy’s, the
confequence is unavoidable, that Lady Jane |
could not poflibly bedelivered upon the roth
of July; which at once unhinges the whole
ftory of the birth.

TuEe defender’s counfel have done great
~ honour to this weighty evidence of Gode-
froy’s books, and plainly difcovered the pref-
fure they felt from it, by exerting all their in-
. genuity in cavilling at the depofitions of
Godefroy and his wife, and in attempting to
difcover miftakes and inaccuracies in their
books. But, notwithftanding all their efforts,
the teftimonies of Godefroy and his wife,

fupported
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fupported by their books, and their books
fupported by their teftimonies, muft remain
a piece of evidence too folid to be deftroyed
or fhaken by the flim{y attacks of over-nice
and unfatisfactory criticifm. The charaters of
Godefroy and his wife have always been fair
and unimpeached. Why then are they to be
fufpected of falfehood ? And the houfhold-
book, upon which the defender’s counfel

made a {eparate and diftinct attack, did, by
the accurate inveftigation which that attack

provoked the purfuers to make, fhine out in
a light more fatisfactory and more authentic
than could at firft have been expeéted. What
folid reafon then can be given for with-
holding credit from the evidence of Gode-
froy and his books ; efpecially, as they eftablifh
facts which are not contradiéted by any con-
trary evidence ? Had the defender brought
any probable evidence that Lady Jane remo-
ved from Godefroy’s upon the 8th of July,
and had been delivered in Le Brun’s upon the
1oth, there might have been room for canvaf-
fing and weighing the oppofing evidence.
But, when no fuch contradiftory proof is
brought, and where there is no trace of a
Le Brun’s where Lady Jane could be deliver-
ed, Why fhould T refufe my affent to the e-

vidence
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vidence of Godefroy ? Here I have, for obvis
ous reafons, thrown afide the ftory told by
Sir John and Mrs Hewit. It is a period
wherein they ought naturally to have been
fupported by the firongeft collateral evi-
dence; and yet, in this period, they are de-
ftitute of all aid and afliftance, and reft fole-
1y upon their ipfe dixit. To thofe who can be
fatisfied with that fort of evidence, this muit
indeed appear a clear caufe for the defender.
TuERE ftill remains a period of four or five
days from the 14th of July, when they left
Godefroy’s, till the 18th or 19th, when they
came to refide at Michell’s, wherein Lady
Jane has not been traced. Itis evident, how-
ever, from the nature of the thing, that in
that fhort fpace, fthe could not have had a de-
livery, and have been {fo well recovered as
fhe appeared to be when fhe came to Mi-
chell’s. What was the occupation of Sir John

and Lady Jane during this dark period, muft

be extracted from the nature of the thing,

and from the proof. Every fact and circum- |

{tance has thowed the impoflibility of a real |
delivery ; and therefore that fuppofition muft

be laid out of the queftion. Let us next try |

how far the circumftances of this period will
correfpond with an impofture, and a plan of
mtroducin g

T
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mntroducing {uppofititious children. In this
view it was impoflible that Lady Jane could
think of removing from Godefroy’s, where .
there was no appearance of either pregnancy
or delivery, direétly to Michell’s, where fhe
2flumed the character of a Lady juft recover-
€d from child-bed, and the mother of a child
fome weeks old. This would have hazarded
a dirett and immediate deteftion. Some
time, therefore, behoved to interveen, and
fome dark and fecret place muft be fallen up-
on to baffle all inquiries, before the could ven-
ture to appear in Michell’s in the cendition
fhe did.

IT has been alked, How Lady Jane
could, in this fhort time, pick up the child
that the brought to Michell’s ? I fhould not
think myfelf bound to give a pofitive an-
{wer to this queftion; becaufe it is enough to
me, that I am fatisfied the child was not the
child of Lady Jane. But even here the proof
has not left us in the dark; for it clearly
points out, not only that a child might have
been procured in that time, but that a child,
every way correfponding to the child of La-
dy Jane, actually was picked up in that very
period. I will not trouble your Lordthips
with a minute inveftigation of the proofs re-

) lating
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iating to the enlevement of Mignon’s child.
It is clear beyond difpute, that at this very
time, the infant fon of Mignon, of three
weeks old, was, under fair pretences, carried
off from his parents by a gentleman and a la-
dy, foreigners; the gentleman, by the defcrip-
tion of the witneffes, not a little refembling
Sir John Stewart. Here then is proved the
poffibility of a child’s being picked up in the
time when Sir Jolin and Lady Jane were in
hiding ; not to fay the probability of this be-
g the very child which Lady Jane put upon
the world as her own.

How like to a child picked up in this man=
ner was the child which Lady Jane brought to
Michell’s 2 1t had the appearance of a child
three weeks old, and was attended by a drab
haftily picked off the ftreets, to ferve a fud-
den emergency, who acted the part of a
nurfe, but without thateflential requifite, milk
in her breafts. Mrs Hewit, indeed, has at-
tempted to excufe this extraordinary appear-
ance of the nurfe, by faying, that Lady Jane
would not befpeak a nurfe before her delive-
ry, left fhe thould have a dead child ; and that
the childwas at firft unlucky 1n his nurfes,
But this is too thin a difguife, What mo-
ther was ever fure fhe was to bring forth a

living



LORD ALEMOORE. 1673

|
Tiving child ? and yet, What mother ever ne.-
glected to provide a nurfe ? Befides, if Lady
Jane was not certain of bringing forth a
living child, Why did fhe provide child-
bed linen at Rheims, and yet negle&t to pro-
vide a nurfe at Paris? Thefe things do not -
agree. And furely, it was a hard fate, if
in ten days, they could not find out a bet-
ter nurfe for the child than that one who firft
made her appearance at Michell’s. Madame
Michell, 1n an hour’s time, found out Ma-
dame Favre, an excellent nurfe,

Tne enlevement of Mignon’s child leads
one to purfue the hiftory of Sholto, the fe-
cond fon. I have alread}r ‘taken notice of
Lady Jane’s negledt, or rather defertion of him
from the moment of his birth, when he was
given over to La Marr in a dying condition,
“Ae the returned to Rheims without feeing or
inquiring after him; fo fthe continued at
Rheims above a year longer without getting
any intelligence e-f him; for, all the pretend-
ed correfpondence with 'La Mars about him
is clearly difproved by the palpable forgery
and falfehood of thefelettersfrom La Marr. It
is impoffible to perfuade any one endowed with
the fmalleft fhare of the common fentiments
of humanity, that Lady Jane could thus.a-
bandon her real offspring. How fhe came at

laft
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laft to get pofleflion of a fecond boy, may be
gathered from her fecond remarkable jours
ny to Paris in November 1749, and from the
incidents of that period as they appear in ¢-
vidence,

In November 1749, the three confederates,
Sir John, Lady Jane, and Mrs Hewit, give out,
that they were to go to Paris to bring home
Sholto. There was no hazard in this avowal,
For, if they found a boy proper for their pur-
pofe, it wag well, If not, the death of Shol-
to, an event for which all their friends were
prepared, by the conftant reprefentation they
gave of hus weak puny condition, would have
made every thing eafy. They got the ufe of
Mr Rutlidge’s carriage to perform this jour-
ney. Butin this expedition, as in the for-
mer, every thing muft be dark, myfterious,
and concealed. Their ceachman muft not
know where they put up in Paris ; that might
be a mean of tracing them. Therefore they
ftopt at aninn, without the barrier of Paris,
left their carnafre there, with an injunction to

the cnachman, to wait till they fhould return
and take him up; and they went into town in
a hackney-coach. Here they remained for
e:1ght or nine days; and having got their

child,



LORD ALEMOORE 16s

child, as they fay; but whether from La Marr
or the nurfe, Sir John and Mrs Hewit are
not at one; they, without feeing or inquir-
ing after any of their acquaintance, take up
their carriage where they left it, and return
to Rheims exulting in their fuccefs. Such
18 their ftory. But how is it fupported ? Juft
in the fame manner, and not a whit better,
than the great event of the delivery at Le
Brun’s.  Nothing but their own aflertion,
When one defires the fatisfaétion of fome col-
lateral circumftances, and inquires what part
of Paris, what hotel did they put up at? or
what fort, and how many were the people in
the houfe? he meets with the fame negative
anfwer as formerly: They know nothing at
all of the matter. Every thing of that kind
has efcaped their memory,

WiLe not all this myftery and intention
to thut out the light, naturally incline one to

caft his eyes on fome other tranfactions of this
period that have been difcovered ? Who can
abftain from reflecting upon the enlevement
of Sanry’s child, which is proved to have
happened juft about the time of this journey
to Paris? The perfons who carried off this
child, were a gentleman and two ladics, fo-
reigners, asin the cafe of Mignon. They in-

quired
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quired for a young male-child ; and after view-
ing feveral, at laft made choice of a boy 18
months old, and of a delicate make. The di-
verfity of fize and ftrength of children at that
age, would eafily make fuch a child pafs for
one of 16 months, and thuscoincide with the
delivery in July 1748, They got pofleflion
of thechild by charitable pretences, but car-
ried him off next day, without the know-

ledge of his parents; and he was never more
heard of.

TuE coincidence of thefe two enlevements
with the hiftory of Lady Jane’s two fons,
the one an infant of three weeks old, car-
ricy off in July 1748, the other a boy of
eighteen months, carried off in November
1749, and the rarity of fuch accidents at Pa-
11s; (for, by the defender’s attempt to prove
the contrary, 1t is manifeft, that no fuch en-

levements had happened at Paris for many
years before and fince that time); muft appear
very extraordinary, not to {ay miraculous, e+

ven to thofe who are inclined to give credit to

Sir John and Mrs Hewit’s account. But what |

effe¢t muft it have upon thofe who fee {fo ma-

ny other grounds of {fufpicion?
Tue laft piece of pofitive evidence upon
the part of the purfuers which I fhall take
' notice

ab ol M e e cmedomen oo = -
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notice of, is the forged letters from La
Marr: Thefe letters were indeed firlt pro-
duced in the fervice as evidence for the de-
fender. They were found in Lady Jane’s
ftrong box after her death, and acknowled-
ged by Sir John. But, upon the palpable dif-
covery that was made of their falfchood and
forgery, the defender faw it was full time to
defert them. This very circumftance brings
them over to the other fide as a part of the
pofitive evidence of the purfuers. For fure-
Iy nothing can tend more to the detection of
an impofture, than to thow, that the fupports
upon which it chiefly depended, are falfe and
fabricated. = It is impofiible to paliate fo clear
a proof of deceit under the gentle name of
a pia jfraus. 1 deteft all fraud as impious
and wicled; nor can I cafily be convinced of
the truth and honefty of a caufe where fuch
impofitions become neceflary to its gaining
credut, ; |

Tuus havel ftated the circumftances upon
which I have chiefly fixed my opinion. It
would be improper for me to encroach fur-
ther napon your time, by taking particular
notice of all the arguments that have been
urged for the defender. [ {hall beg leave juft

to touch a few of them,
Much
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Much have I heard of the Louis Pierre De-
Jamarre, whom the defender would now fet
up as the accoucheur of Lady Jane in oppofi-
tion to the Pier la Marr, fo ftrongly afferted,
and fo particularly defcribed by Sir John
Stewart; and that upon no better authority
than the ftory told by Menager, a perfon of
no name or reputation. The incredibility
and inconclufivenefs of that evidence has al-
ready been pointed out from the chair. One
thing is manifeft, that Menager’s account is a
direét pointed contradi¢tion of all the cir-
cumftantial hiftory given by Sir John Stews
art of his Pier la Marr. T cannot help deplo-
ring the hard fate of the defender, who is
reduced to the cruel dilemma of taking re<
fuge under fuch an evidence as that of Mes
nager, at the expence of declaring to the
world, that his father, in this material ¢ir-
cumitance of his own birth, deferves no faith
or credit. This 1s a defperate fituation im-
deed!

I did not expect to hear fo much weight
laid upon the pregnancy of Lady Jane. It
has been puthed fo far, as to be held a con-
clufive evidence of the delivery. I will not
enter upon the proofs of this pregnancy, nor
difpute, that Lady Jane appeared to many |

a5 3
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as 2 woman in that condition; only I muft
obferve, that in this, as in all ether parts
of their evidence, Mrs Hewit and I{obel
Walker have fhot beyond the mark; and by
fwearing, that Lady Jane was fo extremely
bulky and unweildy, have expofed them{elves
to be contradicted by all the other obfervers.
How eafy was it, and how little artifice did
it require in Lady Jane, after the had decla-
red her marriage, and after the fignificant
whifpering of her maids to every body they
met, to perfuade thofe that faw her in fo-
‘reign parts, that fhe was with child. They
could have no fufpicions; efpecially, as fhe
was always taken, by her looks, to be ten
years younger than the really was. But I
muft reject the confequence that has been
drawn from thefe appearances. It is faid,
that, as the pregnancy is proved, the delivery
muft be prefumed as a neceflary confequence,
I cannot affent to this. Had the propofition
been inverted, and if it could have been faid,
that the delivery had been proved, therefore
an antecedent pregnancy muft be prefumed,
I could have underftood it. And indeed, had
they proved a delivery, I would have fuppo-
fed the pregnancy without evidence. But
the other argument I think a falfe one; be-
Y caufe
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caufe thofe fkilled in the profeflion of phyfic
have declared, that all the fymptoms of preg-
nancy are fallible, and that there is no other
criterion of a real pregnancy, but a fubfequent
delivery. Where is that proof of a preg-
nancy in this cafe? Befides, does not common
experience, hiftory, and our law-books, in-
form us, how ealy and how frequent the fi-
-mulation of pregnancy hasbeen? As a real
delivery is ever ufhered in by a preceeding
pregnancy, fo a feigned delivery muft ac-
quire credit from a fimulated pregnancy.
Fiction muft always hide itfelf under natural
appearances. In the feveral inftances laid be-
fore us of the crime of fuppofitio partus, the
appearance of pregnancy was ftill affumed
to give credit to the delivery. And who will
fuppofe, that Lady Jane was lefs acute than
the ladies of high rank who have trode be-
fore her 1n the {ame path ? s
Terrors have been hung out, and imagi-
nary dangers to the ftate and birthright of
the people, have been painted as refulting
from the purfuers fuccefs in this caufe. But
thefe arc merely the offspring of fancy and
invention. It is morally impoflible, that, in -
a truc honeft birth, fuch a total want of un-
fufpected pofitive evidence to fupport the birth
| fhould
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‘thould coincide with fo many proofs and cir-
cumitances to contradiét it,*as occurs in the
‘caufe before us. Innocence, therefore, has
nothing to fear. The guilty indeed may be
alarmed. But it is for that purpofe, that
crimes are inveftigated and punifhed.

Tue affetion which Lady Jane fo remark-
ably difplayed towards thefe children, after
her return to Britain, has been made a to-
pic of declamation. But, for my part, I can-
not difcover what other conduét the could
confiftently have held, fuppofing the chil-
dren were fictitious. I can ealily account for
this thew of affection, whether it is confider-
ed as natural or artificial. On the one hand,
fhe had abfolutely and irrecoverably deprived
thefe children of the tender care and fup-
port of their real parents, and muft have been
conicious, that, by her unjuftifiable act, they
became totally dependent upon her. And,
as under her eye, they would begin to lifp
the tender words of pappa and mamma, and
would touch her heart with all the tender
endearments and affe@ion of true children,
Lady ]:&I'IE muft have been devoid of all ge-
nerous and tender feelings, had not a recipro-
cal affedion been kindled in her breaft to-
wzuds thefe poor innocents, Daily expe-

g ricnce
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rience difcovers equal degrees of parental af-

fection ftirred up in the hearts of nurfes, and
of {fuch as have had the care and tuition of the

children of others from their early years.
I {fhould not much wonder, therefore, if La-
dy Jane’s love of thefe children had been ge-
nuine and unaffefted. On the other hand,
if the did not really feel thefe emotions which
were {o natural, her behaviour muft, in every
refpect, have been the {ame as if the had felt

.them, This, after the fteps fhe had taken,
became not a matter of choice,but of neceflity;
having once declared to the world, that thefe
were her children, there were veffigia nulla retror-
Jum; the behoved to carry on the difguife what-
ever 1t might coft. She could not remit her at-
tention in any one article, without an evident
rifk of deteétion, of infamy to herfelf while
alive, and of reproach to her memory after
death. All this, Lady Jane was too wife
not to forefee, and too able not to act her part |
to perfection,

THE charadters of Lady Jane and Sir John
have been much infifted on. Their charac-
ters ! But they are both dead. They have
been joined together as equal in this refped,
and l{hall not feparate them, No body who

knew
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knew them intimately, can be at any lofs to
pay the regard due to this circumftance.

I cannot conclude, notwithftanding all
I have faid, without teftifying the warmth of
my feeling for the young gentleman the de-
fender. He is brought into a moft unhappy
fituation, not from any fault of his own, but
by the folly and imprudence of others. I re-
rejoice at the good fortune he has had in the
patronage of fome eminent and worthy per-
{ons. T'hope, whatever may be theevent of this
caufe, his merit will {fecure thefe, and increafe
their number, - But fuch tender {entiments
muft have no effeét with me in the charaéter
in which I now fpeak. In duty to myfelf, to
juftice, and to my country, I muft give my
judgment according to the dictates of my
heart; and I am of opinion, that the reafons
for fetting afide the fervice of the defender are
founded in law, and fufliciently proved.

LORDB
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Y fentiments in this caufe fo perfeitly
M coincide with thofe of my brother
who has juft now given his opinion, that I
might well excufe myfelf from {aying any
thing more, than barely to declare my affent
to thé’%ﬁhcluﬁﬂn, by giving my vote for fuf-
taining ' the reafons of reduction. ‘But ‘as
this caufe is of great importance to the par~
ties concerned, and has excited the attention’
of the public in an uncommon degree, I
think - it incumbent upon me to give the rea~
fons of the opinion I have formed, upon the
moft “attentive confideration of the proof I
was t‘ﬂ'ﬁ;blé of. 1 do not however, think
it neceflary to take up the time of the couft
with entering minutely into the proof; but
fhall confine myfelf to fuch particulars as ap-
pear t6’ me to be the moft' material, and
which chiefly induce me to be of opinion
for the purfuers.

Tue queftion in iffue is not a point of
law, but a fa&, viz. Is the defender the fon of

Lady Jane Douglas, or, is he not ! This fac
18
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“is matter of proof; and it is upon the proof
“of it now before us that” we are to deter-
“mine. It requires little {kill in law to judge
“in this caufe: Any man of underftanding and
~of an unprejudiced mind, is capable of giving
~as juft a decifion as the moft experienced law-
~yer. Had this proof now before us been ad-
duced at the fervice of the dt;',ﬁf:m.’uf:I;Z ‘the ju-
ry then impannelled muft have decided up-
on it, We now, in the ret'.luf."hon of the fer-
“'vice, are to determme as the fgreat jury of the
nation. " ”'*‘

It is fcarce necaifar;.; .zfgi}fﬂy any thing up-
on the queftion, cu incumbit probatio? for, as
it was incumbent on the purfuers to prove
 their condefcendence, a proof was alfo necef-
fary on the part of the defender. He might
indeed have refted his plea upon the proof
“brought in the fervice; at the fame time, he
was at liberty to' bring further proof in fup-
port of his claim. Accordingly, a proof has
“been adduced by both parties, the import of
which falls now to be confidered,

It is admitted, that the acknowledgement
ef parents, and even babit and repute are not
probatio probata; they are only prefumptiones Ju-
7is, not juris et de jure. They may be redar-
i gued by contrary evidence,
| As
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As this is the firft thing that occurs in con- |
fidering the proof, I muft beg leave to fay a
few words upon what I take to be the im-
port and meaning of babit and repute, in que-
{tions of filiation. As to the acknowledge-
~ment of the parents, and what efle&t it may
_have in the prefent queftion, that will fall to
be taken notice of afterwards, when we come
- to confider the accounts given by them of the |
defender’s birth,

In common cafes, where a proof of filia-
tion or propinquity is neceflary, as it is on
the brieve of mortanceftry, parole-evidence |
of habit and repute is accounted fufficient ; and |
juftly fo; for it may be, and fometimes is, the ‘
.only proof that can be brought. But then,
What do the witnefles depofe to? It is to pu- |
blic notoriety, to univerfal, uncontradifted,
and common fame, If there is no public no- ~'

. : g |
toriety of the claimant’s birth, no communis |

et confentiens fama, there can be no proof Df%
habit and repute. 1 have faid, that in com-
mon cafes, a proof of habit and repute is juitly |
deemed fufficient; for, when a birth happens"
in a family, it is not concealed and made a fe-
cret of; on the contrary, it is immediately
notified to the relations and friends of the
parents; the child is prefented to and acknow-

ledged
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ledged by them; and upon their teftimony
‘and public obfervation hAabit and repute is
founded. But when a child is produced to the
world, of whofe birth there is no public noto-
riety, where there is no communis et confentiens
Jama, there can be no proof of habit and repute.
If a queftion of filiation arifes in fuch a cafe,
it muft depend entirely upon the truth or
falfehood of the account given by the fup-
pofed parents, or by thofe who produce the
child, how it is to be decided. The acknow-
ledgement of the parents is not of itfelf fuffi-
cient; for, as by their refufal to own a child
really theirs, they cannot deprive him of his
birth-right, neither can a falfe acknowledge-
ment confer a right where there is none by

birth.
Tue agents for the defender feem to have

been fenfible of this; for at his fervice they
did not, as in common cafes, reft their proof
upon babit and repute, but brought a variety of
other evidence, both parole and written, to
fupport his claim. |
Tyr defender was produced to the world
by Sir John Stewart and Lady Jane Douglas as
their fon; but, as he is acknowledged to have
been born under fuch circumftances, that no

friend, no relation, no acquaintance, indeed,
Z that
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that no perfon whatever, fo far as can be difs
covered, (Mrs Hewit only excepted), was privy 1

to, or had accefs to know any thing of thebirthy |
there could be no notoriety, no communis et con= |

|

JSertiens fama: His filiation depends entirely ups |
on the accounts grven by his fuppofed parents.

SeveriL witnefles indeed have depofed,
thiat the defender was habit and repute the
fon of Lady Jane Douglas; and that they, the

witnefles, believed him to be fo. Butit is e-
vident, that their teftimonies reft ent"irely
upon the accounts given by Sir John and Las<
dy Jane. On the other fide, itisin proof by

many credible witnefles, that the defender

was not univerfally acknowledged to be the

fon of Lady Jane Douglas : That, fo far from |

there being a communis et confentiens fama of

the truth of his birth, there were doubts and

fufpicions entertained concerning it, which
were almoft coeval with himfelf : That thefe
doubts and fufpicions were early imparted to
Sir John and Lady Janejand in particular,
there 1s clear evidence, that the Duke of

Douglas, till upon the eve of his death, ne-

ver acknowledged the defender as his fi«
fter’s fon; nor did he ever admit him into his
prefence.

T
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-~ In confidering this caufe, therefore, I think
that babit and repute is out of the queftion;
the defender was not poflefled of f{uch habit
and repule as could fupport his filiation, with-
out farther evidence.

A wariety of proof has accordingly been
brought by the defender, in order to fhow,
170, That Lady Jane Douglas, though in the
fiftieth year of her age, was capable of having
children; 24s, That fhe was actually preg-
nant previous to the time afligned for her
delivery ; and, 3fi5, That {the was aétually de-
livered of the defender and his twin-brother
upon the 1oth day of July 1748.
© As to the firft of thefe articles, I'thall fay
very little; as, indeed, I can hardly think
it a matter of proof. Though it be not im-
poflible, that a woman at the age of fifty
may bear a child ; yet, in the common courfe
of nature, it is very unufual, confequently
highly improbable : And I cannot affent to
the propofition, that if fhe was capabie of
having children; ergs, why not have them?
A poffe ad effe non valet confequentia. At any
rate, ‘ the extreme rarity of fuch an event
happening would naturally put a woman,
who found herfelf in thofe circumitances,
ppon her guard, and induce her to behave

in
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in fuch a manner as to obviate every poffi-
bility of a-doubt; whereas, in this cafe, the
behaviour of Lady Jane was quite the reverfe,
full of myftery and concealment.

GREAT weight has been laid upon the fe-
cond article. of the defender’s proof, that
Lady Jane was pregnant previous to the time
afligned for her delivery; from which it ig
inferred, that fthe muft either have born a
child or mifcarried, which laft is not pretcnd—
ed to have happened,

SEVERAL WItncﬁEs have depofed, that Lady
Jane had to them the appearance of being
with child ; and that they believed her to be
fo, Mrs ‘Wftlkr:r and Mrs Hewit, in parti-
cular, have fworn pmntedlv to this; the one
has faid, that, in the feventh mqnth, the was
{o unwieldy that fhe could not go.to bed
without affiftance ; and that fhe never faw a
woman with chﬂd bzgger The other fays,
that Lady Jane, in the eighth month, was fo
mmarkably big, that every bndy thought her
with twins. That this defcrlptmn muft be
highly exaggerated, is evident from the ac- |
counts given by other mtueﬂ'es, whn had |
nccaﬁﬁn to fee Lady Jane at the tune and
exprefsly depofe, they took no notice of her
pregnancy, | till they were told of it, '11151

tw u ‘

|
i
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two landladies where fhe lodged, Madame
Schell, and Madame Gillefen, likewife Lady
Wigton, are of this number; at the fame
time, all the witnefles agree as to the very un-
nfual drefs which Lady Jane cun{kaatly wore,
even in her room.

Ir the inference made by the defender ne-
ceflarily followed ffom this proof of preg-
nancy, there could be nothing more to fay;
he muft prevail. But, in my opinion, the
confequence does not neceffarily follow: If a
woman has born a child, there muft have
been an antecedent pregnancy; but before
the truth of the converfe of this propofition
can be admitted, it 1s abfolutely neceffary to
maintain, that every appearance of pregnan-
cy, or what a witnefs takes to be fo, is real,
and that the perfon who has fuch appear;
ance is truly with child. That, I believe, wil]
not be faid; even where there is°no deceit,
2 woman may have every appearance, nay,
moft of the fymptoms ufually attending a real
pregnancy, and yet not be with child. It is
well known, that many, even the moft ex-
perienced perfons, have been deceived in this
refpet. The amount therefore of all this
proof of Lady Jane’s p}egnancy, is no more
than the opinion of the witneffes, who only

| depof
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depofe to appearances, which, whether real
or affected, they had no accefs to know. As
to the evidence of Mrs Hewit and Mrs Wal-
ker, I own I can give no credit to their tefti-
mony in this matter, as it will appear, in
confidering the reft of the proof, that they
deferve none in any other article.

As, therefore, the whole of this proof of
Lady Jane’s pregnancy (fuppofe even Mrs
Hewit and Mrs Walker to be credible witnef-
fes) amounts to no more than opinion ; when
the conduc¢t and behaviour of Lady Jane is
confidered, there can remain little doubt,
indeed, there remains none with me, that
there was no real pregnancy in the cafe, Her
conduét and behaviour were utterly incon-
fiftent with her being actually with child, In
February 1748, when fhe muft haye been far
advanced in the fiftth month, fhe had not the
appearance of being with child; {fo far from
that, fhe then denied her marriage to Lady
Katherine Wemyf{s, and complained of the
report as an injury; and Lady Katherine,
who had accefs to fee and converfe with
her every day, believed her. If we look
into Mrs Walker’s oath, where the depo-
fes to the converfation fhe had with Mrs
Tewis, prior to this period, ILady Jane

muft
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muft have known, that {the was then with
child; and, if thefe converfations were true,
1t is incredible, that Lady Jane could have

behaved in the manner fhe did to Lady Ka-
therine Wemyfs,

Ix the month of April, when the marriage
was made known to the Duke of Douglas, and
that it was likely to prove fruitful, What
was Lady Jane’s conduét then ? She is faid to
have been fickly and ailing, when fhe found
herfelf to be with child. Did fhe confult
with any phyfician, furgeon, or midwife ?
Were any preparations made for her delivery ?
No: Mrs Tewis indeed, who feems to have
been much in Lady Jane’s confidence, is ad-
vifed with; and, by her means, an applicas
tion is made to Count Salm, for the ufe of
the caftle of Bedbur in the neighbourhood,
where it was thought the might lie in miore
commodiouily than at Aix-la-Chappelle. But,
inftead of waiting for his anfwer, they leave
Aix-la-Chappelle in an abrupt manner, and
fet out on a long and tedious journey. Is
this a condué that any woman in the cighth
month of her pregnancy would have had?
Lady Jane, if fhe did not chufe to lic in at
Aix-la-Chappelle, had the offer of the caflle
ef Bedbur, where the could be well accom-

modated,
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modated, and where the could be vifited by
her friends and acqﬁaintam:e. If fhe was
to move, therefore, to any other place, it
was natural to think the would come to Bri-
tain. At any rate, as .we have it from

herfelf, that her view in marrying was to

give an heir to the noble family of Douglas,
- the ought not to have retired to a corner to

be delivered. She knew, that fhe did not

ftand on good terms with her brother, and

that every imprudent ftep fhe could take

might be interpreted to her difadvantage.

But every confideration, both of convenience, |

fafety, and prudence, is negletted; and a
journey to Rheims undertaken. The reas

fons given for this are, the expence of Aix,
on account of the congrefs, and that there |

was no proper help to be had there. - Neither

of which reafons are true; for there were fe~
veral fkilfull perfons to be had there; and,

if Aix was become more expenfive (though

the landlady {fwears fhe did not raife the rent |

of her lodgings on account of the congrefs,
which was begun long before this period),
fhe might have lain in at Bedbur at no ex-

pence ; befides, the journey was an unnecef-

fary expence, more than the addition of ftay-

ing at Aix could be. - As for the reafons gi-:
ven

il il S W s i b el e
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ven by Lady Jane to her friends here in Bri-
tain, that {he intended to go to Geneva or
Switzerland on account of religion, and for
cheapnefs; thefe are affe¢ted indeed, and feem
calculated to make them believe fhe was ta-
ken fhort at Rheims contrary to expeltation.
I cannot help here obferving, that the zeal Lady

Jane exprefles for the proteftant religion has an
odd appearance, when contrafted with ‘the o-

ther parts of her condu&, both while at Aix-
la-Chappelle, and at Rheims.

WaaT happened on the journey is of little
moment, tho” there are {feveral inconfiftencies
in the account given of it; and the ftory told
by Mrs Walker of Lady Jane’s illnefs, and
being likely to mifcarry at Rhetel, I think dif-
proved by the oath of the gentleman who
travelled with them from Charleville.

It is in proof that they arrived at Rheims
on the fixth or feventh June; they ftay
there near a month moft unneceflarily, if they
“intended to proceed further. And, upon the
- 2d of July, when within eight days of her
delivery, does Lady Jane Douglas fet out in
the flage-coach for Paris, Sir John and Mrs
Hewit in company, leaving the two maids at
Rheims. Lady Jane, when in health, had
~ kept two maids to attend about her perfon ;
F Aa the
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the had carried them with her in all her jour- |
nies at a confiderable expence ; yet now,
when their attendance was more neceflary

than ever, at a time when every woman |
wifhes to have fome known females about her,

this lady, who, according to Mrs Hewit and | 1
Mrs Walker’s evidence, was fo big, that the |
could hardly flir, and could not fo much as |
go to bed without afliltance, after fitting
up all night, walks on foot at two o’clock in |
the morning to the ftage-coach, and goes to
Paris without any f{ervant or attendant,
WHEN I confider the whole of this behavi-
our of Lady Jane, it appears to me not only
inconfiftent with, and contradiftory to the
idea of her being pregnant, but firongly in-
dicates a deceit and a concealment of what
the was going about. No perfon of comman
underftanding, and Lady Jane did net want
~ that, could have behaved in this manner, had
there been a real pregnancy; but it is juft
fuch condu& as might be expeéted, if unfair
things were meant.
Tuis conduét, however, is endeavoured to
be accounted for. The reafon given for lea ;
ving Rheims is, that, two or three days after
their arrival there, Lady Jane, in a converfa-
tion with Mrs Andrieux, about what afliftance
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fhe could have in the place, was told by her
that they were ignorant as brutes in that re-
fpeét; “and that the, Mrs Andrieux, had had
“ one child, in the birth whereof, by their un-
« {kilfulnefs, The had contraéted a difeafe, which
“ had rendered her incapable of having more
“ children.” Mrs Hewit depones, She was pre-
fent at the converfation, and fays, ¢ That fhe
« has been informed that Mrs Andrieux did die
“ of that difeafe.” Ifobel Walker {wears to the
fame, and fays, fhe had it from Madame An-
drieus, after Lady Jane’s departure for Paris,
Is this account in itfelf credible ? It certainly
does not agree with what Lady fane told to
the Countefs of Stair. But, had the ftory
been trne, why ftay for near a month after
at Rheims ? But the whole is proved to be
falfe. There could have been proper affiftance
got at Rheims; and the ftory of Madame
Andrieux is difproved by the oath of her fon.
But if it was proper to leave Rheims, why
not take the maids along with them to attend
Lady Jane? The reafon for not doing fo. is
faid to be want of money, Sir John, Mrs
Hewit, and liobel walker concur in this,
that they were reduced to a fingle louis
when they arrived at Paris.  Had ‘this
been really the cafe, as they muft have ex-
pected to get money at Paris, it was no

reafon



188 THESPELEXECR OF

reafon for leaving the maids; the louis d’or
‘would have done more than defray the expence
of their paflage, and their maintenance at Paris,
where their ‘help would be wanted, would
have coft little more than it did at Rheims.
But this flory of want of money is alfo a
falfehood : It is in proof, that Sir. John had
then in his pocket a letter of credit on Paris
for near 2000 livres, which he could have ta-
ken up at Rheims, had he pleafed. In fact,
he received it at Paris two days after his ar-
rival there. But, to make the ftory go the
better down, another falfehood is added,
That they expeéted money on coming to Pa-
ris ; but being difappointed, Sir John applied
to a banker for -an advance upon Lady Jane’s
penfion, that would become due at Lammas ;
- but being refufed, he was obliged to write to
Mr Andrieux for a eredit for L. 3o, which he
fent him : That the money was paid upon the
very day Lady fane wwas brought to bed; and
then, as all was over, it was needlefs to fend
for the maids. This is a very pointed ftory,
folemnly declared by Sir John, and fworn to by
Mrs Hewit and Mrs Walker. They all agree
in the circumitance of the time of payment,
and give that as the reafon why the maids were
not fent for. Iobel Walker {wears, that Mrs
Hewit wrote her this at the time; yet itis a

falfehood,
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blith the defender’s birth, his filiation muft -

depend*upon what happened at Paris, where
Lady Jane arrived on the 4th July 1748, and

is faid to have been delivered of twins upon
the 1oth of that month,—Let us examine
how that matter ftands,

As there are no perfons known who could
give any account of this delivery, but Lady
Jane herfelf, Sir John, and Mrs Hewit, re-
courfe muft be had to them for it; and they
all ‘three concur in placing it upon the 1oth
of July. -

Lapy Jane was dead before this procefs
was brought; but it does not appear that e-
ver.fhe, even in her lifetime, though often
fpoke to on the fubject, entered into particu-
lars with any body; fhe contented herfelf with
general declarations ; even within a few days
of her death, when talked to by Mrs Greig,
who waited upon her, of the propriety of ha-
ving fome evidence of the defender’sbirth, the
refted upon this, that if any body doubted of the
birth, they muft difprove 1. It 1s in proof, that
the doubts and fufpicions entertained of the
birth of the defender, were early known to
Lady Jane, and fhe had fuffered much on
that account: It was eafy for her to have
procured authentic certificates of her delive-

Iy,
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markabls, that in the fcroll or copy of the
letter to the Duke of Douglas which wag
found after her death, and is of her nwnf
hand-writing, and which is wrote of purpofe 1
to vindicate Lady Jane’s character, and to

convince him of the reality of her delivery,

fhe tells his Grace, that Lady ]:ma was deh-’r:
vered in Michell’s, and that fhe was ready to
fwear to it. At the fervice Mrs Hewit dﬁ- |
pofed that after the 1oth day they were ob-
liged to carry Lady Jane to other lodgings
on account of bugs. In her letter to the
maids of the 22d July, when fhe could not
be miftaken, ﬂu: writes, that Lady Jane could
not be kept in bed after the ninth day, by
reafon of the violent heat; but dogs not men-
tion any change of lodgings. Asad, in heg
letter to Mr Harper, which was wrote up-
-ﬁn perufal of the fervice, fhe fays, they
changed lodgings after the fixth day. This
is a ftrange correction ; and yet, fhe is very
pofitive in it, though it contradics her letter
to the maids. In this letter too, the mentmns

Le Brun’s twme, thauwh on her {fecond exa-
mmatmn, {Dm{: months afterwards, the could
not recolle& any French name. Had there
bean only one true tale to be told, fuch dif-
fment accounts copld not have begn given,

e
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Sir Joux’s accounts of the birth, in all his
letters, and in his converfation, fo far as ap-
pears, were of a piece with thofe given by
Lady Jane and Mrs Hewit. The day is men-
tioned, 1oth July 1748, but not a word more;
no houfe, no ftreet, no witnefles, no accou-
cheur, no, not fo much as the town. On the
contrary, his letters, though wrote at Paris,
are all dated from Rheims. The firft time it
appears that he ever mentioned any particus
lars was, when pufhed by Mrs Napier in
the year 1756 ; I fay pufhed, for he{eems to
have been unwilling to enter into particulars.
Then it was he gave her the note in which the
houfe, witnefles, and accoucheur are named.
But what houfe?” Michell’s! The ufe Mrs
Napier made of this note, and the refult of
the inquiries made in confequence, appear
from her oath, and from the leiters of Lady
Frances Stewart, and principal Gordon. They
gave no fatisfaction ; there had been no de-
livery at Michell’s. In Mrs Napier’s fecond
converfation with Sir John, (which I think is
plain from her oath, and from the other cir-
cumflances which are in proof, muft have
been after fhe had received Lady Frances
Stewart’s letter), inftead of Michell’s, he
fubftituted Le Brun’s, as the houfe where La-

dy
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He refufed to tell his lodgings, becaufe he
was there fur une affaire epineufe. Where was
he to be found, when he fhould be wanted? |
He was to be found at particular hours in |
certain walks of the Thuilleries, or the
Luxembourg. Did Lady Jane ever fee him |
before The was delivered ? Yes, fays Sir Johny
I introduced him to her after our arrivals|
Did Mrs Hewit fee him at that time? I can-
not fay; probably fhe might, as the was al-
ways with Lady Jane. Suppofe Lady Jane
had been taken ill in the night, How was La |
Marr to be found ? in that cafe, I muft have
called another. In what manner was he |
¢alled to Lady Jane ? She was taken ill in the
forenoon of the 1oth July; La Marr happens |
ed to call by accident that morning, and fo |
brought her to bed. What fays Mrs Hewit to |
all this? Had fhe any converfation with Lady |
Jane about the accouchcur before thé delis
very ? No: Did fhe ever fee Ta Marr? Ne~
ver till he came to bring Lady Jane to bed.
How came he then to attend? Upon Lady
Jane’s being taken ill, Sir John went out at |
ten o’clock, and brought him with him.
Tuis flory is very circumftantial, very
pointed, But is it probable ? is it credible?
1 cannot believe it ; becaufe it cannot be true.
It

OGS W I
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It is founded upon a manifeft falfehoed, a falfe-
hood that is admitted, viz. upon the ftory of
Sir John’s journey from Rheims to Paris to be«
fpeak an accoucheur. He made no fuch jour-
ney; he ftaid at Rheims till the 2d July,
when they all fet out for Paris together. In-
deed, fuch journey would have been abfurd,
as it is well known, a fkilfull accoucheur can
be procured at Paris at any time, and upon
the fhorteft notice.

Tiis and many other particulars in Sir
John’s declaration are endeavoured to be ac-
counted for by a, #on menunz.  Sir John, it is
faid, was.old and infirm, his memory failed,
no wonder then he thould miftake at fuch a
diftance of time, But failure of memory can-

not apologize fﬂr Sir John. It is pnfﬁble
that the particular circumftances attending a
f2&, or even the fa& itfelf, may be forgot;
but want of memory will not make one tell
a ftory that never happened, and recount a
fable; that muft proceed from another caufe.
But, was Sir John’s memory failed ? It did
not appear upon his examination that it was.
He was indeed fomewhat deaf; and for that
reafon, the feveral queftions were given him
in writing, one by one, that he might con«
ﬁ_der them, and give a deliberate anfwer;
T which,
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which, as I faid before, he did do, without
hurry or confufion. Befides, it appears from
the two letters he wrote foon after this pe-
riod, the one to Mr Maillefer at Rheims, the
other to Mr Chinton, that his memory was
good, indeed fingularly {fo; he even recol-
lects Madame Guy, the hatter’s wife who exe-
cuted their commiflions at Paris, His call-
ing for La Marr’s letters the day after which
he had been interrogated upon them, and
correcting what he had formerly faid, with
regard to which of them were originals and
which copies; his fixing upon the letter of
1752 as genuine, and being pofitive, that it
was of La Marr’s hand writing, 1s a very
good proof of his attention to what he was
about.. Can it be fuppofed, that Sir John

Stewart, who was fo much intercfted in
the queftion, who had been twice interro-

gated by Mrs Napier upon the fubje&, who,
when the Duchefs of Douglas had defired

an account of the matter from him, had

wrote her accordingly, who was prefent
at the defender’s fervice, and probably was
confulted with about it,and who was in habits

with, and 1n ufe to vifit Mrs Hewit; can it

be fuppofed, is it credible, that his memory

¢ould be fo much failed as to forget the moft |

capita}

SN SN
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capital circumftances of fo very intercfting
and, at the fame time, fo fimple a fact, as the
delivery of his wife and the birth of his chil-
dren? To make up for the defed, he has for-
‘ged a ftory in fupport of it. His letter to the
‘Duchefs of Douglas thows, that he had no true
‘account to give: He contents himfelf with
appealing - to perfons, and defiring her to
make inquiries, which never could remove
the fufpicions. Lady Jane’s pregnancy at
Aix-la-Chapelle is what he infifts upon; and
he goes {o far as to name Lord Blantyre as a
witnefs, though, it is certain, that his Lord-
fhip had not feen Lady Jane from July 1747
till September 1748.

But the journey to Paris and the fiory
of La Marr is not the only falfchood in Sir
John’s declaration. The letters faid to be
from La Marr are another, and of a deeper
dye; they are a downright forgery: Truth
can only be told one way, and requires nei-

ther falfehood nor forgery for its {fupport.
It was urged in the pleadings for the de-
fender, that fuppofing Sir John to have been
guilty of fallehood, and fuppofing La Marr’s
letters to be forged by Sir John, the defen-
der could not thereby be affeéted; he could
not for any crime of Sir John be forfeited
Cc : of
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of his birth-right. But the learned counfel
did not advert, that the only foundation of '
the defender’s claim is the acknowledgement
of his parents, and the account they have gi-
ven of his birth. Sir John avers that the de~
fender is his fon, and that he was bern inx
fuch and fuch circumftances; that averment
is founded upon falfehood, and endeavout-
- ed to be {upported by forgery. The confe-
quence 1s evident, ]
Sir Joun, Mrs Hewit, Mrs Walker, all
concur in {aying, that La Marr- cnri'efponded |
with Sir John by letters; that while they
~were at Rheims, he wrote regularly once ‘or
or twice a-week; and yet, of all the letters |
thus wrote, not one has made its appearance;
in place of the whole, we have got four fa-
bricated ones. Another remarkable circum-
ftance attending thefe forged letters is, that |
they were in Lady Jane’s cuftody at her death;
‘they were found in her trunk, left with
George Lindefay, and produced by him upon
oath at the fervice, She therefore muft havdf
known of the forgery: What convinces me.
of this is Lady Jane’s converfation witls
Mrs Menzies, when fhe told her fhe had
proof of the birth of her children, by letters

| | from
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from the phyfician, in her pocket. This con-
verfation Lappened fome little time bkefore
Lady Jane went to Douglas. Join to this
Lady Jane’s letter to the Duke from Dou-
glas-mill, in which fhe has this remarkable
expreflion, That if be would fee her but for a
Jew moments, if she did not' convince bim of her in-
nocence, fhe would fugfer any punifbment. What
did the mean ? How could fhe convince him
in a few moments? She muft therefore have

had evidence to produce. By Grindlay’s
oath and: other evidence, it is. plain, fhe

had no atteftations or certificates of the
birth of her children. She told Mrs Men-
zies fhe had letters from the phyfician;
thefe forged letters are found in her

cuftody. Thefe muft therefore have been the
evidence the intended' to thew to the Duke.

What tends to confirm this is the account
given by Mrs Walker of the letter received
by Sir John from La Marrin 1752. Sir John
fays, this letter was in anfwer to one he had .
wrote La Marr, defiring him to give an ac-
count of the birth of the children., Mrs
Wralker depofes, tThe heard it read, but knows
not how, or by whom it was delivered. But
Mrs Hepburn depofes, that, in a converfa-
tion with Mrs Walker in the waiting-room,

before
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before they were called in to be examined at
the ﬁ-:rvice, Mrs Walker told her, that {he her-
felf dehivered the letter to Sir John : That he
read it, faid it was a letter from La Marr ; and
“damned him ; and faid, What ! washe proving
to him that he had brought Lady Jane to bed?
and threw the letter in the fire; That Lady
Jane immediately fnatched it out, wiped i,
and put it in her pocket; faid to Sir John,
why was he angry at the man? the letter
might be of ufe fome time.” " i

I {hall not take notice of the other circum-
ftances attending Lady Jane’s delivery, as gi=
ven by Sir John and by Mrs Hewit in their
letters and dpppﬁtiﬂns. We have {een how
they varied in their accounts, and in whag
manner they agreed in changing the fcene of
action from Michell’s to Le qun’#. ol 1
accounts given by them of the nurfes are
contradi¢tory and irrcconcileable. A tale is
told by Sir John to fupport his ftory, and
falfe letters produced to confirm it. Even as
to the day of dl.“-_:Iivf:ry; the 1oth July 1&@8,
which is the c__nl}f thing ﬂ;g}v have not wva
ried in, in order to prove that, they m-
vent a ci_rn:ﬁmﬂance which is not true, viz,
the receipt of the money fent by Mr An-
dricux on that very day; and Mrs Walker
% |  likewife -
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likewife depofes to this circumftance and to
her having received a letter from Mrs Hewit,
informing her of it at the time; though it is
plain, from looking into the letters from Mrs
Hewit to Mrs Walker, that no {fuch letter
could ever have been wrote. If to all this
we add the behaviour of Lady Jane, Sir
John, and Mrs Hewit at the time, it is im-
- poflible for me to give credit to the ftory of
the defender’s birth. I am convinced, that the
whole is a concerted tale, and an impofture,
Could Mrs Hewit have wrote a letter to the
maids on the 11th July, and not only not
mention Lady Jane’s delivery the day before,
but tell them fhe was very well? Would Sir
John, on the 1eth, have fat down quietly to
write five or {ix letters, had Lady Jane, as they
fay,beenill all the night preceeding? and would
the have been employed ‘in jotting down
fuch an infignificant incident in her pocket-
book ? Itis faid, that Mrs Hewit’s letter was
really wrote on the 1oth in the morning, and
Sir John’s letters on the gth ; but Mrs Hewit’s
correction of the date 15 exceedingly fufpi-
cious; efpecially as we fce Sir John making
a fimilar correction of the date of his letter
to Lord Crawford, by faying, i my laf} of the
gth; and plainly referring to that of the 1oth;
' | ‘That
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That Sir Johw's letters were wrote on the
roth, is evident from: one of them; wiz, |
that to Mrs Hepburn; for, in his next to |
her, he fays, Lady Fane was delivered, &c. on
the evening of the lajk day I wrate you. Suppoling
Lady Janc to have been delivered on the 1oth,
is.it probable that nointimation of it fhould be
given to any perfon, nor one letter wrote to
a friend or acquaintance, till the 22d? Sir
John could not have concealed fo joyful an
event for twelve days.

It was faid for the defender, that however
Sir John and Mrs: EHewit may differin trivial
circumftances, they agree in the capital arti-
cle ; and their differing in fome collateral cir-
cumftances is of no moment: Memory is
fallible..

Yuis plea is not available here;, It is true,
they agree in the capital acticle, that Lady
Jane was brought to bed on the 10th of Ju-
Iy 1748 ; but in every circumftance attending
it they have varied and difagreed. Isita cir-
cumitance of no. moment in what place Lady
Jane lay in, and who were prefent at the
birth?" In thefe they have varied and fhifted
the fcene. From the beginning, there was
an apparent concealment. Sir John had many
acquaintances at Paris at the time; and yet

he
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he had no communication with any of them,
He kept his being there a fecret from all his
friends with whom he correfponded ; all his
detters are uniformly dated from Rheims,
though written at Paris.

- 1x¢E the houfeof Madamis te Brun hasbeen
fixed upon as the place where Lady Jane was
delivered, and the and her daughter have
been named as witnefles to the birth, it was
“hatural to inquire where Le Brun’s houfe was,
and what fort of people fhe and her daugh-
ter were. Michell’s houfe s well known
and was foon found out; but whereabouts
was Le Brun’s fituate? Truly Mrs Hewit
knows not ; becaufe fhe could not remember
French names ; and Sir John can tell no more,
than that it was in the Fauxbourg St Ger-
main, on the left hand as you go from the
Pont-neuf by the Rue de la Comedic to the
Luxembourg. This is a very general defcrip-
tion, and it looks fomewhat odd, that Sir
John, who ‘could very well recolleét the
hames of the tavern and coffee-houfes he fre-
quented at Paris, and the fituation of them,
“fhould totally forget the houfe where his la-
dy was brought to bed: The cvent was in-
terefting to him; he had come to Paris for that
purpofe; the landlady and her daughter were

witnefles



208 THE SPEECH OF

witnefles to the birth; he remained, it is faid,
ten daysin the houfe after ; and yet he not only
forgets where the houfe was, but totally for-
gets the names of the perfons. We have feen at
what time, and i1n what manner he recolleét-
ed the name of Madame le Brun. But who
is this Madame le Brun? As Sir John, Lady
Jane, and Mrs Hewit lodged in her houfe,
and as there were other lodgers befides, fhe
muft have been fubject to the police; the of-
ficers muft have vifited her houfe; fthe muft
have been liable to the capitation-tax.. The
whole quarter of the town named by Sir |
John has been carefully fearched; no Madame
le Brun is there to be found; no fuch woman
in the books of police; no fuch perfon in the
capitation-rolls, Had fuch a perfon as de-
Acribed by Sir John and Mrs Hewit exifted, the
‘muft have been found out, efpecially by the
capitation-rolls, which feem to be accurately
-kept, and are made up every four months.
1t 1s faid that Madame le Brun was a garde
_malade ; that fuch people are not {ubject to
the police; and that befides, fome perfons,

fuch as Swifs, are exempted from the capita-
tion, and many perfons efcape notice. But

this Madame le Brun the garde malade will
never anfwer. Thele garde malades are perfons
whe |
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~who perhaps have a fingle chamber where
low women, fuch as the wifes of footmen,
or poor mechanics, ¢an be accommodated ; and
fo far as I can learn, no perfon of any condi-
tion ever went to fuch a place to lie in, but
when there was reafon for concealment. Lady
Jane Douglas {fure had no reafon to lie in pri-
vately and conceal her delivery.. But, by Sir
John, Lady Jane, and Mrs Hewit lodging in
the houfe, by there being otherlodgers befides
them, by Madame le Brun’s keeping a fer-
vant or fervants, which they fay fhe did,
the muft have both been fubje@ to the po-
lice, and liable to the capitation ; confequent-
ly muft have been found out. The few in-
ftances brought of {ome low people who e-
{caped the capitation by fraud, thow the ac-
curacy and exactnefs of therolls. The fraud
was foon detected.
From the whole of the proof on this head,
- I muft conclude, that the Madame le Brun
mentioned by Sir John and Mrs Hewit never
exifted; confequently that Lady Jane was not
brought to bed in the houfe of a Le Brun.
TuaT noperfonanfwering to the defcription
given of Pier la Marr by Sir John Stewart has -
been difcovered, is certain and acknowledged;
and indeed, it was impoflible there thould;
Dd ‘ for

1
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- for I take Pier la Marr to be entirely fuch an~
other imaginary perfon as Madame le Brun.

Had Sir Johw's journey from Rheims to

Paris been true, and had he met with fuch
2 man as this Pier 1a Marr, is it poffible to
conceive, that Sir John could have propofed,
or that Lady Jane could have agreed,sto com-
mit herfelf to the care of fuch a perfon? Or,
if fhe had, Can itbe believed the would have
intrufted one of the children to the care of a
perfon who was a ftranger in France, who

5

e

was only occafionally at Paris upon {ome

particular affair, and would probably return: |
to his own home fo foon as that was over? |
1t is not only improbable, but may be deem-~ |

ed impoffible: No perfon endowed with the

fmalleft degree of underftanding, could have |

acted fuch a part,

Turs Pier la Marr, therefore, is given up' |

by the defender, and another fubftituted in
his place, who may be fuppofed to-have deli-

vered Lady Jane in 1748. One Monfieur Me- |
nager a furgeon has been examined upon
this head, and much weight is laid upon his’
oath. 'lhat there was a furgeon at Paris in'

the year 1748 of the name of Louis Pierre
Delamarre, is proved; but that this perfon:
fhould have been the accoucheur who deli-

vered
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wered Lady Jane, cannot be. The La Marr
who attended Lady Jane was a Walloon. He
had been furgeon to a regiment before 1721,
and was then a noted accoucheur. This
French La Marr was born at Montreuil fur mer
in Piccardy in 1711, had ferved in a barber’s
fhop in Paris in the 1734, was afterwards an
attendant at the Hotel Dieu for {fome years,
and an acquaintance of Menfieur Menager,
and never was either furgeon to a regi-
ment, nor out of France. The ftory told
by Monfieur Menager, and now adopted by
the defender, is, that in the year 1747 or
1748, La Marr imparted to Menager, that he
‘was engaged to bring to bed a foreign Ladjr,f,
who had come from beyond fea, and who
was advanced in years : That La Marr defired
his, Menager’s affiftance; which, however, he
did not give: That La Marr afterwards told
him, that the Lady was delivered of twins,
one of whom, being weakly, was commit-
ted to his care, and of whom he had the
charge for feveral months : That La Marr told
the ftory in the chambre de- garde a PHote! Dicu,
in prefence of Monfieur Gilles, Monficur
Mé¢l¢, and others: He fays la Marr was con-
nected with a Madamele Brun, who kept one
of his depots, of which he had feveral: That he
did not know where Madame le Brun lived,

but
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but judged it was in the Quartier de §t André
des arts, becaufe he faw La Marr often turn-
ing to that band. La Marr told him par-
ticularly, that he had been befpoke for bring-
ing that foreign Lady to bed before her arri-
val at Paris, The other gentlemen have been
examined: They agree that La Marr told

S Iy -

FIERLESSINCR

them that he had brought to bed a Lady who |
came to Paris to lie in privately : That the |
converfation happened in the chambre de |
ga-de, where La Marr then attended. Now,

it is certain, that La Marr was difmiflfed from

the Hotel Dieu in the year 1746, or begin- |

ning of 1747 ; and the gentlemen then pre-
fent never faw him there afterwards; there-

fore this accouchement performed by La |

Marr cannot apply to Lady Jane Douglas,

None of thefe gentlemen knew any thing of |

LaMarr’s conneétion with a Madame le Brun,

nor of the other particulars mentioned by |

Menager. It is plain to me, from the whole |
oath of Menager, that he has ecither been in- |

|
LI
|
|

ftructed, or has wantonly volunteered, by ad- |
ding circamftances to the fimple ftory tnld;

by La Marr in 1746, to accommodate his oath |

to Sir John Stewart’s declaration. In point.
of time, the ftory told by La Marr cannot a-
gree to-Lady Jane; necither can it agree to

e g el L

her,
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her, that La Marr was befpoke before the
came to Paris ; for, though Sir John has faid
fo, yet that is now given up; and the ftory
of Madame le Brun, and her living in the
Quartier de 8t André des arts, is artful enough,
as thatis the Quarter of the Fauxbourg St
Germain which is upon the left hand go-
ing from the Pont-neuf by the Rue de la Co-

medie. |
Tuis Louis Pierre Delamarre, therefore,
could not have been the accoucheur of Lady
Jane Douglas; and I think the oath of Mr
Menager does no credit to the caufe. Had
there been a furgeon alive at Paris in 1750,
who delivered Lady Jane, (and this La Marr
was alive at that time), and a landlady who was
witnefs, would not Sir Johnand LadyJane have
applied to them for certificates of the delivery
properly authenticated, inftead of writing to
Mrs Tewis at Aix-la-Chappelle for atteita-
tions of Lady Jane’s pregnancy, which could
fignify nothing? They feem then to have
been anxious to fecure the birth of their’
children from being challenged. It would
have coft no more trouble to have procured
unqueftionable evidence, if the faét was true,
than itdid to procure Mrs Tewis’s declaration,
Hap the proof brought on both fides reft-
ed
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" ed here, I thould, for the reafons I have gi-
ven, been of opinion for the purfuers, On
the part of the defender, there is nothing to
{upport his filiation, but a tale big with ab-
furdity and contradi¢tion, The behaviour
of his fuppofed parents inconfiftent with his
being truly their child, their averment
founded on falfehood, and fupported by for-
gery: I fay, had no further evidence been
brought in this caufe, I muft have been of o-
pinion for reducing the fervice. But, when
we confider the pofitive proof that is brought
of the place where Lady Jane and Sir John
refided at the time afligned for the delivery,
all dubiety muft vanifh. Sir John and Mrs
Hewit have faid, that Lady Jane was brought
to bed in the houfe of Madame le Brun on
the 1oth July 1748. But neither of them
can tell where that houfe was, On the con-
trary, there is the ftrongeft evidence that the
nature of the thing can admit of, that no fuch
houfe, and no fuch landlady exifted. It 1s
proved and admitted, that, on coming to Pa-
ris, they lodged at the Hotel de Chalons till
the feventh or eighth of July. Mr Godefroy
and Mrs Godefroy who kept that hotel, have
fworn pofitively, that they intended indeed
to have moved on the 8th; but that, on pre-

: tence
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ténce of the other lodgings not being ready,
they continued to lodge at his houfe till the
14th. Godefroy has exhibited his accompt-
book, in which the accompt of their expence
during their ftay in his houfe is ingrofled ;
and to that accompt, as relative to Sir John
and his company, heand his wife depofe. Lady
Jane brought forth no child during her ftay in
the hotel de Chalons: She refided there from
‘the 4th to the 14th of July 1748. 'This evi-
dence, therefore, is exclufive of the poflibi~
hty of the defender’s birth on the 1cth July
in the honfe of Madame le Brun.

It has been objefted, on the part of the
defender, to this evidence of Godefroy’s,
1m0, That it is not credible, that Godefroy and
his wife, who have kept a public-houfe fo much
frequented, could, after fo many years, recol-
fect the time Sir John and Lady Jane ftaid
with him m 1748; 2ds, The accompt being
blank in the title, cannot be applied to Sir
John Stewart, but may relate to any body elfe,
3ti0, Atany rate, it cannot aflord a fuflicient
caufe of knowledge; for, as there are many
other accompts in the book blank in the
name, and Godefroy does not remember to
whom they relate, he is not to be believed, when
he applies this account to Sir ]c;hn' Stewart.

In
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Ix my humble opinion, there is nothing in
thefe objections : For,in the fir/? place, it is
not more incredible, that Godefroy fhould
recollect the particulars he fwears to, than
that the other witnefles who have been exa-
mined in this caufe fhould do fo; many of
whom have depofed to facts and to converfa-
tions, which were as liable to be forgotten
as this. It is certain, that Godefroy recolleét-
ed Sir John particularly. He remembered,

that he had been recommended to him by
Mr Maillefer at Rheims ; and, though the
letter he received on that occafion was then
fallen by, it has been fince recovered -and
produced, and vouches for his memory. In
the next place, as to the particular time of Sir
"John’s bein'g at Godefroy’s houfe, he does not
fwear altogether from memory : His anfwer
to the queftion is: It will appear from my
book at what time he entered, and when he
went away ; and the book is produced. It
does not much import, that the title of the ac- |
compt is blank ; had the name of Sir John |
been there (as probably it would have been, |
if Mr Maillefer had mentioned the name in his J
letter), there could have béen no doubt; and :
I do not think it an extraordinary effort of |
memory, that Godefroy, who lodged fuch a
company |

-

:
|
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Stewart. Had there been in proof any fort
of evidence that Sir John was in ano-
ther place at the time, and, if it had been
doubtful which to give credit to, the im-
port of the evidence on either fide would
fall to be confidered and compared to-
gether. But, when it cannot be fhown, that
Sir John was in anmy other houfe, to dif-
credit the evidence of Godefroy, who aflerts
he was in his, upon fuch an objection as this,
that it is not probable he could remember
the faft, becaufe he may have forgotten o-
ther facts which have no relation to it, is
out of all fight. Godefroy and his wife are
proved to be perfons of good fame; they
feem alfo to be in affluent circumfitances for
people of their ftation; and it does not oc-
cur what poflible temptation they could have
to fwear to a falfehood, Godefroy told the|
ftory the fame way from the beginning, and
to every one who made inquiry at him. We
have the teftimony of Madame Guy for this,
who being employed for the defender went
to his houfe to interrogate him, when he
fhowed her his book, and pointed out the ac:
compt therein, as relative to Sir John Stew-
art. In a word, it appears to me, that Gode-
froy and his wife are candid and credible wit-
nefles;
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As to the fufpicions entertained in this
-country, it does not appear to me that there
is any proof from what they arofe, or who
propagated them ; nor do I think it of any
importance to inquire from whom they pro-
ceeded : Certain it is, that they were early
entertained, and that Lady Jane and Sir John
were informed of them in a few weeks after
the birth was notified in Britain. It does
not indeed appear, that any f{ufpicions were
entertained at Rheims: Sir John and Lady
Jane were ftrangers there; no body was in-
terefted to inquire; and it would not readi-
ly occur to doubt of a thing one had no con-
cern about. As to the danger of deteétion,
there was, no doubt, a rifk ; but that rifk was
not great, as matters were managed ; for it
does not appear that more particulars were
mentioned at Rheims, {fo as to lead to a dif-
covery, than were communicated to friends |
in Britain to whom the event was notified,
if the people at Rheims believed the birth to |
have happened at Paris, at the fame time |
that their acquaintance at Paris, as well as |
their friends in Britain, were keptin the d:uk
as to that particular.,

R L [

It 15 faid, that there does not appear any
motive that could induce Sir John and Lady 3

Japﬂ
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impoffible to dive into the minds and
thoughts of men, which are fo various that
the fame reafon will frequently move differ-
ent men to a& quite different and contrary
parts: But, from the proof before us, there ap-
pears to have been fome motives which might
influence Sir John and Lady Jane : They feem
both to have had an expenfive turn; and, as
they fell upon many expedients to get money,
it is more than probable, their ftrong motive
was to procure a fettlement from the I.}ul-;c:
of Douglas. We do not fee any application
made to him till the marriage was notified,
with a hint that it was likely to prove fruit==
ful. Lady Jane till then feems to have been
fatisfied with the L. 300 a-year, which her
brother allowed her, and which was regu-
Jarly paid. But, after that time, he is ap-
plied to for a fettlement, and their friends
“are earneftly follicited to fupport the appli-
cation. By the letters to Lord Milton, it
appears, that if fair means did not prevail"'
there were others fuggefted which might be
fufficient to induce his Grace to comply.
And if this was a motive, as it {feems to hav
been, it affords at the fame time an anfwer
- to the argument ufed for the defender, arifing
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ter of the 6th Auguft to her brother. If fhe
could not go to fee the child herfelf while at

Paris, Sir John or Mrs Hewit might have
gone to inquire after him: It is not pre-
tended Mrs Hewit ever went; and I think
it pretty evident that Sir John was as great
a ftranger ; for had he been in ufe to vifit the |
child, he muft have known where he was kept,
and could have found out the place without '.
the afliftance of La Marr ; which, however, he
fays hecould not do. It is pretended they of-
ten heard of him by means of La Marr: Had
that been fo, it might fatisfy them perhaps,
while at a diftance; but will not account for
the negleét and indifference thown during
their ftay at Paris, There is a circumftance
which here occurs, and which fhould have
been mentioned before, viz. the name of Shol-

to given at this time to the child: No name
is ever given at an endoyment, and it is only 1 in

the letter of 6th Auguft, that Lady Jane de- |

fires her brother’s leave to name the one child
Archibald, the other Sholto, which is evidence,
that neither of them had at that time any name.
And this ferves alfo to prove the forgery of
La Marr’s letter of 1752, 1n which he names
the youngeft child Sholte-Thomas, though he

was not baptifed by that name till after they
- had




LORD: EELOCK; 228

had been fome time in England in 1750
This behaviour of Lady Jane convinces me,
that there was more of afle(ation than reali-
ty in her E};preiﬁ{mé of tendernefs. Befides,
it was natural for her to be oa her gnard, and
to behave in fuch a2 manner as not to betray
the fecret : Affection alfo might grow from
habit ; and it has a very fingular appearance,
that fuch a number of thefe infignificant let-
ters as have been produced fhould have been
preferved, and yet not one of the many let-
ters faid to be wrote by the accoucheur
fhould make its appearance. But what fatis-
fies me perfectly on this head, is the whole
of her conduét from firft to laft. It was in
her power, if the was really the mother of
thefe children, to have removed every doubt
and fufpicion as to their birth ; it was her du-
ty to have done fo; the never did it, or took
any effectual ftep to do it. The procuring of
‘one authentic certificate of the birth, would
have thown more love and affection to her
_children, than hundreds of letters wrote to Sir

John, containing the tendereft expreflions.
ArTer having faid fo much, and deliver-
ed my opinion upon the point in iflue, I
fhould not think it neceflary to add any thing
more, were it not that a proof hasbeen endea-
Ff voured
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voured to be brought of the way and manner
in which thefe children were procured. Had
nothing of this kind been done or attempt=
ed to be done, it would not influence the que-
flion, nor alter my opinion. I think it pro«
ved, that the defender neither is, nor poflibly
could be the fon of Lady Jane Douglas;
whofe child he i1s, or in what manner he was
adopted by her and Sir John Stewart, is of
little moment. It was, however, the duty of
the purfuers to bring a proof of that, if in ‘!
their power, though matters might have been
fo managed as to render it impoflible to dtr-;
fo. As to the proof brought, whatever e.x-;.
ception may be taken to the depofitions Gf“i
the Mignons in other refpeds, I think there
is undoubted evidence, that Mignon’s child
was carried off by ftrangers in July 1748, and
before the 22d day of that month : That thefe
ftrangers were a man and a2 woman, who pre-
tended they wanted the child only for a few
wecks, to fthow to a Lady newly delivered,
but whofe child had died. It is alfo un-
doubted, that Sanry’s child was carried off in
November 1749 by ftrangers alfo, a man and
two women, who lodged at the Croix de Fery
and who faid they were Irlandois. It is ver
fingular, that both thefe enlevements fhoul

happen
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Sir John found a nurfe fomewhere in the
fuburbs; but fhe proving a bad one, and
having no milk in her breafts, was difmiffed,
and the milk-woman again employed. This
ftory, told by Mrs Hewit, is incompatible
with, and contraditory to what happened at
Michell’s, as depofed to by Madame Michell,
Madame Blainville, Madame Favre. Befides, -
the ftory is inconfiftent; for, had the child been
left with the nurfe they had while at Madame :
Ie Brun’s, he could not havebeen famifhed for b
want of nourithment; the had fuckled him,
by their account, at leaft for ten days, and
though fhe had been fo abandoned as to be
drunk, yet fhe had milk to give the child. -
‘But it is in proof, that the child, when
brought to Michell’s, was in a pityful condi-
tion, quite famii-ht-d, and the nurfe they
brought with them had no milk. This 3
therefore could not be the nurfe formerly
employed; and that they brought a nurfe
with the child, is certain. Now, fuppofing
the child thus brought to Michell’s to be the
child procured from Mignon, and who muft "
have been fecreted a day or two, he would
nntur;ﬂl}r bein the condition defcribed, almoft
dying of hunger, which Lady Jane’s child
could not have been, as he was, till that me-

ment,
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ment, with a nurfe who had fuckled him for
ten' days without any complaint. Belides,
the child brought was thrce weeks old at
leaft, as depofed by Madame Favre. All
thefe circumftances are well accounted for
on the fuppofition of this being the child got
from Mignon; but will not apply to a child
‘born by Lady Jane on the tenth of July.
The time alfo agrees with the reft of the
proof; the enlevement happened exacily at the
time when Lady Jane, Sir John, and Mrs
Hewit, were fecreted after they left Gode-
froy’s on the 14th, and when none of them
can give any account of themfelves, or fay
where they lodged, It is alfo very remark-
able, that no notification was given of the
delivery of Lady Jane, (though faid to have
happened on the 1oth), till the 22d July,
which was after they had brought the child,
in the manner we have feen, to Michell’s.

As to Sanry’s child, there was an actual
theft ; and the time when it happened 1s pret-
ty nearly afcertained to be when Sir John
and Lady Jane were at Paris in November
1749. Sir John, when interrogated, can give
no account where he put up during their
ftay at Paris at that time; and the incident of
Lady Jane’s headach, when they had fet out

to
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to fetch their child, and of her and Mis
Hewit’s being fet down at a houfe they knew
nothing about, till Sir John and La Marr
brought the child, is fomewhat fingular,
However, this is the ftory told; but then,
Sir John and Mrs Hewit do not quite agree
in their accounts. Sir John fays, he intend-
~ed to ftay only one night at Paris: That the
firlt thing he did, was to inquire for La Marr,
as without him he could not have found the
child; and that La Marr came to them either
that night or next morning. Mrs Hewit
fays, fhe is pofitive La Marr did not come
till the laft day of their ftay at Paris. Sir
John and La Marr brought the nurfe and
child to the houfe where they had left Lady
Jane and Mrs Hewit; and the nurfe being
paid by Sir John, fays Mrs Hewit, by la
Marr, fays Sir John, they fet out for Rheims
next mnrning.' The whole of this ftory is
molit impmbibie, and, like the reft, the par-
ties do notagree in their accounts. There 1s
a total failure of memory as to thofe cir-
cumftances from which the truth or falfe-
hood of it could be afcertained; and from
the whole of the proof on this head, it 18

apparent, that this journey to Paris in 17494

isattended with the fame marks of myftery
and
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and concealment, that runs through the

whole of their behaviour.
However, in order to fupport their ac-
count, there is adduced a witnefls, Madame
Garnier, who is faid to bave been the perfon
who nurfed Sholto. But, upon comparing
her oath with thofe of the other witnefles,
and with the hiftory of Lady Jane’s delivery,
it plainly appears to be fuch an oath for pro-
ving the nurfing of Sholto,as Menager’s is for
proving Louis Pierre Delamarre to have been
the accoucheur of Lady Jane: That this Ma-
dame Garnier had a child committed to her
to be nurled in 1748, may very well be belie-
ved ; indeed, there is evidence of it; but that
this child could be one born of Lady Jane
Douglas on the 1oth July 1748, and fent ei-
ther that day or next morning to her, 1s 1m-
poflible. Every circumitance contradicts the
fuppofition; although there are feveral par-
‘ticulars {fworn to make it quadrafe: Madame
~Garnier got this child when her fon Jerome
“was fix months old; fhe nurfed him on Je-
rome’s milk, and kept him eighteen months.
Jerome is prf}ved to have been born in March
17.8: fhe, therefore, did not receive her folter-
child till the month of September 1748, and
kept him till February or March 1750. And
this
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this agrees with the manner the fays the child -
- was brought.to her, which was in a coach, and
with torch-light, about nine o’clock at night.
This might very well be in the month nf..
September ; but there was no neceflity for
torch-light on the ftreets of Paris, in the
beginning of July. Befides, her account of
taking the child from her does not agree
with that given by Sir John and Mrs Hewit,
I thall not go through the particulars of
the proot of thefe enlevemens; they are well |
known to all of your Lordthips: The de-
fcription given of the perfons is not fuch as
of neceflary confequence to bring them home
to Sir John Stewart ; but, from every circum-
ftance attending them, and from -the whole
of the evidence, I incline to believe, that he
was the perfon, though1 do not found my
‘opinion in the caufe upon that : My opinion .
goes upon the improbability of Lady Jane’s |
having been really with child; her whole
“conduct and behaviour contradiéts the fuppo-
-fition ; on the care taken by her and Sir
John to withdraw from their acquaintance,
nay, even from their fervants, and not only"
to fecrete and hide themfelves, but to con-
ceal every thing moft material to be known
even from their neareft friends; on the in-'
confiftencies,
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LORD STONEFIELD.

N this cafe, 1 have had great difficulty.
The bulk of the proofs, the prolixity of
the pleadings, and the diffufenefs of the me-

“morials, though artfully and ably wrote,
yendered it not an eafy tafk for me to col-

leét the material parts of the evidence, and
to bring it to a point. I was almoft loft in
a labyrinth of proofs and arguments: But,
on reconfidering it within thefe few days,
with a view to advifing the caufe, I have
formed the fame opinion with that firft de-
livered, and with thofe delivered yefterday.
In the entry, I will take notice of one or
two articles that have been brought into this

- S . S|

queftion; but which, I apprehend, do not be-

long to it.
" 1little expe@ed to have heard any clamour

again raifed againit the Tournelle procefs,

after the full and fatisfactory account given |

of the nature of thefe proceedings in the
purfuers memorial ; much lefs did I expe&
to hear it compared to forgery and the deep-
eft of crimes, The extravagance of this idea

is
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1s a fuflicient refutation of it. It always ap-
peared to me a regular and competent pro-
cefs. |

Nerruer did it occur to me that the con-
duét of the caufe could be blended with the
merits of it. The conduct of a canfe may
be wrong, and the caufe itfelf may be right.
Agents may have atted improperly: Let them
account for their conduct; but I do not {ce
how their condué can affe® the parties,
This court will never forfeit a party of his
right ¢n account of the mifcondu& of his a-
gent. But, in the management of this caufe, I
fee nothing reprehcnﬁblc in the conduct of the
agents on cither fide; On the contrary, the
conduét of the agent on the part of the pur-_
fuers appears to,me to have been fo fair, fo
candid, I had almoft faid {o impartial, that it
does honour to himfelf and to his profeflion.
But thefe matters 1 only touch upon, they
being foreign to the prefent queftion,

Born parties {eem to have pleaded the
- points of law 1n this caufe tog high ; which,
trom their anxiety, is very natural, and what
indeed very frequently happens, The pur-
fuers argue, that a fervice is of no avail when
a reduction of it is brought: The defender,
on the other hand, maintains, that it is a

barrier

L]
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barrier almoft unfurmountable, _ﬁa veritate
habetur, and that it requires the ftrongeft, di-
rect, and pofitive evidence to reduce it. |
fubfcribe to neither of thefe opinions. Ser-
vices are generally founded on circumfiantial

and prefumptive evidence : As oppofition is

feldom made to them, they are often carried
on in a flovenly manner, and generally are
expedited without much inquiry or attention;
for thefe rcafbns they are, as Lord Stair €x-
prefles it, eafily reduced.

In order to reduce a fervice, it is only ne-
ceflary to bring ftronger evidence than that
adduced in the fervice: But a fervice is ftill
of fome avail ; for it throws the onus proband:
upon the purfuer of the redution; and 1t
remains unfhaken until he has brought fuch
fironger evidence in oppofition to it, This
evidence muft not preponderate a /ittle over
the evidence broughtin the fervice, but it muft
do it confiderably ; it muft carry conviction
alorg with it, that the fervice was erroncous,

either {rom want of evidence, or as proceed-

]

ing upen falfe evidence,

Waex the purfuer of the reduction has
thus brought fironger evidence in oppofition "
to the fervice, the onus probandi is transferred
to the other fide. Itis then incumbent on

" the
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the defender to bring further evidence in fup-
port of his fervice; and this the defender has
in fact admitted in this cafe; for he has
brought = additional evidence, and much
ftronger evidence than any adduced in the
fervice. He has produced a train of private
correfpondence betwixt Lady Jane and Sir
john, which have great weight in this caufe.
Tug firft point to be confidered is the proof
of Lady Jane’s pregnancy. The appearan-
ces of pregnancy are very ftrongly proved
by a number of perfons of charater; but
the contradictory evidence that is brought
renders this circumftance fomewhat doubttul.
Lapy Jaxg is reprefented by fome of the
witnefles fo big, founwieldy, at Aix-la-Chap-
pelle, at Liege, at Rheims, and other places,
that it could not efcape the notice of any
perfon who had eyes: Yet, by the evidence
of other witnefles equally credible, it appears
not to have been obferved at all by fome, and
to have been but {lightly remarked by others;
particularly, in the laft ftages of the alledged
pregnancy, when it ought to have been moft
obferved, had it been real : Thus at Rheims,
and at Paris, and on the road, there is {carce
any evidence of its having been obfer-

ved,
SOME
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SomEe circumitances in the conduét of La-
dy Jane about this period, render her preg~
nancy much fufpected. We find her, when
it is faid fthe was four months gone with
child, denying her marriage to her friend and
acquaintance, Lady Katharine Wemyfs; yet,
about the fame time, expofing her preg-
nancy to nuns and ftrangers. We find her
leaving Aix-la-Chapelle, when near her {fup-
pofed time of delivery, without any caufe;
when, on the contrary, the had great reafon
to have remained in that part of the coun-
try, till after her delivery, as then fhe was on
the eve of procuring an offer of the Count
‘Salm’s country-houfe to ly in at, which fhe
had folicited, and which was a fituation to be
withed for by her for her delivery, in her
then circumitances, There fhe might have
been delivered in quietnefs and fafety, by able
afliftance from Aix-la-Chapelle or Liege, at
no expence for lodging, and at a fmall one
in other refpects. Thus fhe might have avoid-
ed the great expence, the trouble and danger
to her, if pregnant, of a long and tedious
journey. We find her concealing hey inten-
tion of going to Paris, although her fuppoled
errand thither was the pride of her heart.

We find her travelling a long journey in ve-

2
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ry unealy machines, at late and early hours,
and even on one occafion fitting up all night,
when the fcarcely had any time to reckon.
We find herjourneying, notwithftanding of her
alledged illnefs at Sedan or Rhetelle, at fuch

a ‘rate, that Mrs Hewit was afraid fhe
would have been delivered. We find her

leaving her maid fervants behind at Rheims
on a falfe pretence of want of money, ata
time when their attendance on Lady Jane
would have been moft ufeful and neceflary,
if there had been 'a real pregnancy. It is
pretended, thatdhe went to Paris in queft of
able afliftance to her in-lying; yet {he leaves
Liege and other places where good affiftance
was to be had. For this purpofe, the made a
very long journey; but it is not pretended,
that any perfon of character was employed
as an accoucheur. It is averred, that a low,
unknown accoucheur was employed, and
who was picked up very accidentally., Thefe
inconfiftencies of condué, and contradictions
in the evidence, rather denote a feigned than
a real pregnancy. But the evidence of preg-
nancy amounts only to a proof of the ap-
pearances of prcgnancy. Such appearances
are often fallacious, equivocal, -and never
certain, particularly in a perfon of ZLady

Jane’s



240 THE SPEECH OF

Jane’s age. Women have been frequently
deceived about their own pregnancy; much
more eafily then may others be deceived by
fuch appearances. This evidence, therefore,
of a pregnancy is not conclufive. Appear-
ances are never depended upon, in order to
prove a real pregnancy; for that purpofe, a
further, and very particular inveftigation
is always infifted upon, when there is any
doubt of a pregmancy, and when fuch in-
veftigation can be made.

Onx the other hand, the evidence brought
on the part of the purfuers againft Lady
Jane’s pregnancy, is only negative, and there-
fore not conclufive; but indeed, fuch muft
ricceflarily be the nature of this evidence, It
is almoft impoflible to prove, that a woman
was not pregnant at any paft period, when
ihe afferts that the was then with child, The
queftion, therefore, whether Lady Jane was
really pregnant or not, muft depend upon
the next capital point in the caufe, »/z. the
proof of her delivery.

Tue accounts given of the circumftances
attending the delivery by Sir John and Mrs
Hewit, the only witnefles to it, are full of
inconfiftencies and contradictions ; and there-
fore not to be credited: And the other evi-

ence



LORD STONEFIELD. 241

dence on this point tends to difprove it,
There is no evidence, except in their own fa-
mily, that they gave out at Rheims that La-
dy Jane went to Paris in order to be deliver-
ed. On the contrary, when Sir John applied
to Monfieur Maillefer for a recommendation
to an Hotel at Paris, the pretence affumed
was, fo make purchaffes, not that Lady Jane
had occafion for an accoucheur. Even her
pregnancy was not known to Monfieur Maille-
ter. - At Godefroy’s, to whom they were rg-
commended as perfons tending to make fome
purchaffes, her prennancy was not obferved;
and it does not appear, that at Godefroy’s
they mentioned this purpofe of their coming
to Paris, ber being to lie in.  As they had no ac-
quaintance at Paris, or, which amounts to
the fame thing, as they did not defire to fee
any of their acquaintance there, it is almoft
incredible that they fhould not have men-
tioned this purpofe to fome of the people of
the Hotel, In {fuch a fituation, they certainly
would have applied to fome of Godefroy’s peo-
ﬂefﬂr aid in finding out proper lodgings for
Lady Jane to lie in at,and an able accoucheur.,
But their leaving Godefroy’s without making
any {ach inquiries, and without any of the peo-
ple of she houdc obferving Lady Jane’s pregnan-

Hhb | £y,
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¢y, is a circumftance firange and unaccounts
able, on the fuppofition of a real pregnancy.
WE have no evidence of what paffed from
the time of their leaving Godefroy’s, till they .
make their appearance againa few days after at
Michell’s, except the account given by Sir John
and Mrs Hewit; and it cannot be difcovered
where they were, or what was tranfaded in
this period. No Madame le Brun has been
found out, nor any of the witnefles who are
faid to have been prefent at the delivery,
notwithftanding that the utmoft fearch has
been made for them; and notwithftanding
the accuracy of the books of police, by which
probably they would have been found out,
had any fuch perfons exifted. The account
given by Sir John and Mrs Hewit, of the
tranfactions of this period, are contradictory
and unaccountable. Lady Jane never men-
tioned the place of the birth, or the name of
the accoucheur. Sir John did not mention
them till prefled to it by Mrs Napier, then
he named Michell’s as the place of the birth,
and Mrs Hewit feems to have concurred with
him in mentioning Michell’s to have been the
place of the birth : Afterwards, they both con-
cur in fixing the delivery to Le Brun’s. The'
reafons for this variation in their accounts are
obvious on the fuppofition of an impofture;
Mis
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Mrs Hewit wrote to the maids from Paris,
that there was no keeping Lady Jane in bed
after the ninth day from the time of delive-
ry. In the{ervice, fhe depofed, that they left
Le Brun’s on the tenth day; and a few
months after, upon full and mature recollec-
tion, the correced that part of her oath ina
fetter to Mr Harper the clergyman, and de-
clared, that they left Le Brun’s on the fixth
day after the delivery : That a woman of a-
ny condition fhould go abroad the fixth day,
or:even the tenth day, after her delivery, 1s
very improbable ; but that a perfon of Lady
Jane’s high'rank, and of fo dclicate a frame,
thould move from her lodgings fo {foon, is
ftill more extraordinary.

It cannot be credited, when they were at
fo much expence, and fo much trouble to
have Lady Jane properly taken care of at her
in-lying, that fhe would have put up with
fuch an Hotel as Le Brun’s is reprefented, to
have been; a depot fit only for the accom-
modation of maid-fervants, and the loweit of
the people. -

It is in proof, that at Michell’s they ap-
peared without any ‘child, and next morning
they all three went out in a coach. Lady

Jane, who is faid have becn brought to bed
only
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only fix days before, as well as 8ir John and
Mrs Hewit, giving out that they were going
to St Germains, to bring home a child they
had there at nurfe; That they returned nexe
day, bringing a child along with them, in cirs
cumftances in no refpecf correfponding to the
child of {o afleétionate a mother as Lady Jane
is reprefented to have been, The child ap-
pears to have been quite ftarved for want of
food, and attended by a nurfe picked up in
the ftreets of Paris, who had no milk, and
who was branded for a thicf. They had no
occafion to pick up a nurfe in a hurry, as it
15 faid that Lady Jane went to her full time;
and that there was no difficulty in procuring
a good nurfe at Paris, is evident; for, in half
an hour Michell’s people procured a véry
good one, Madame Favre. Thefe circums-
ftances, with the contradi®tions and incen-
fiftencies 1 have mentioned, anounce a feign-
ed delivery, not a real one; a child procured
by ftealth, not the child of Lady Jane; and
a nurfe picked up in the hurry of an enleve-
ment, not one diligently and cautioufly cho-
fen to fuckle the heir of Douglas.

Tueir conduct towards the children tend
to confirm this conjeGture, A day or two af-
ter Madame Favre was procured, fhe was al

lowed
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lowed to carry the child to her own houfe,
shere he remained for eight and forty hours,
without Sir John, Lady Jane, or Mrs Hewit’s
going to fee him, or even knowing where he
was. This is extremely itaprobable on the fup-
pofition, that this child was really Lady Jane’s.
The other child, it i5 alledged, was com-
mitted to the care of a La Marr, and remain-
&d in the neighbourhood of Paris for eigh-
teen months at nurfe, with 2 woman they
had not feen; during which time, neither
Lady Jane, Sit John, nor Mrs Hewit went to
fee him, although they continued at Paris,
and in the neighbourhood of it, for more
than a2 month after the pretended delivery,
and an hour’s drive was fafficient for that pur-
pofe; nor does it ‘appear, that they knew
where he was; neither did any of their ac-
guaintance, of whom they had many at Pa-
tis, go to fee the child during all that time;
none of them had a dire@ion, by which they
- could find him out; not even the Chevalier
Johnfton, Mrs Hewit’s coufin, and who was
an intimate acquaintance of Lady Jane and
Sir John. lhefe circumitances lead one to
believe that there was no child of theirs at

purfe in the neighbourhood of Faris.
| Tuz
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THE account given by Sir John of La
Marr, is full of falfehoods, improbabilities,
and contradi¢tions. Sir John’s La Marr ap-
pears to be quite a different perfon from
Louis Pier Delamarre, whom the defender
now endeavours to fubftitute in place of
Pier la Marr, The one 1s reprefented as an
old man, the other is proved to have been a
young man in the 1748. The one 1s repre-
fented as a ftranger at Paris; the other is
proved to have been a refidenter there. The
one is a Walloon; the other a Frenchman,
Then it is proved, he was befpoke for the de-
livery, before their coming to Paris, and that
he was not befpoke; that they had his ad-
drefs, and that they had it not, How is it
poflible to find out truth, or to have any de-
pendence on fuch contradictory evidence ?

Nerruer does Menager’s evidence feem
to aid the defender. He has probably taken
the name of La Marr from the proceedings
in this procefs, and applied to it the account
he gives of Louis Pierre Delamarre : He has
adapted the circumitances of an in-lying in
the 1747 to this pretended one in the 1748,
He has hkewife borrowed the name of Le
Brun from this procefs. He fays he was ac-

quainted with her, but can give no account
of
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of her. The fame obfervations may be made
on the evidence of Madame Garnier. She
too has borrowed the name of Pierre la Marr
from this procefs, and applied it to Louis
Pierre Delamarre. She has adopted the ftory
of the nurfing of Sholto to the circumitances
of her nurfing fome other child. The time
of the year in which the child was brought
to her, and the age of the child, don’t cor-
refpond with the account given of Sholto:
And though fhe fays, fhe faw La Marr once
every month while the child remained with

her; yet fhe cannot defcribe his perfon.
Tueir concealment at Paris, even from the
moft intimate of their acquaintance, particu-
larly from Chevalier Johniton, is a very fuf-
picious circumftance. Their dating their let-
ters from Rheims, while they remained at
Paris, is another firange circumftance, Their
writing {ix letters on the 10th of July, with-
out making mention of the delivery, or that
Lady Jane had been ill the preceeding night,
are not properly accounted for on the fup-
pofition of a real delivery. Their poftpo-
ning to notify the birth for twelve days after
it is faid to have happened, to any of their
friends or relations, is a circumitance not
cafily accounted for on the defender’s fup-
pofitien
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pofition of real birth. It is believed, this
never happened to any lady of rank greatly
inferior to that of Lady Jane.

Tueir having too many fervants every
where elfe, and none at all at Paris; their
being very lavith at Rheims on eccafion of
the baptifm, and very ccconomical on both
their journies to Paris, are circumftances
which tend to the fame conclufion.

ArLtrHoucH Godefroy’s books, fupported
by the evidence of himfelf, his wife, and Ma-
dame Guy, would not alone be conclufive e-
vidence in this canfe; yet, when joined to the
reft of the proof, they do, in my opinion,
carry conviction ailong with them, that Sir
John, Lady Jane, and Mrs Hewit were at
Godefroy’s Hotel from the fourth to the
fourteenth of July 1748.

Borx enlevements {feem to me to be fully?
proved. But the defcriptions given of Sir
John and the ladies, are too vaguﬂ and un-
certain to bring them home te them; how-
ever, they are of fome weight, as they ap-
pear to be the only enlevements that have
been perpetrated at Paris for:many years
back, and to have happened in the years, the
months of thofe years, and at the time when
Sir Jane,Lady Jare, and Mrs Hewit were in

Paris,
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Paris, Then the ages of the children cor-
refipond to that of Lady Jane’s alledged chil-

dren. This coincidence of circumftances is
very furprifing. The faint refemblance that
appears betwixt the {fwaddling cloaths of Mi-
gnon’s child and the defender, is likewife of

fome weight. '
Tue after conducét of Sir John and Lady
Jane tend greatly to fupport the fuppofition
of a fraud in this cafe. In a few weeks after
the alledged birth of the children, they were
acquainted of the fufpicions that were raifed
of thefe children being fuppofititious, and
they feem to have been fenfible of the pro-
priety of removing thefe {ufpicions, though
they took no fteps in order to do it, except
fuch as rather tended to confirm thofe fufpi-
cions. By return of poft, they might have
had authentic certificates of the birth of the

children from La Marr and the people who
were prefent at the delivery : But this they
did not attempt. In place of which, Lady
Jane applied to Madame Tewis at Aix-la-
Chappelle, in order to procure proofs of
the appearances of pregnancy, the moft fal-
lible evidence they could have brought; and
the more fo, that it is in evidence, that La-
dy Jane was not fuppofed to have been a-
It bove
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bove two months gone with child, when fhe
changed her: lodgings from Mrs Tewis’s
houfe. Had there been a real pregnancy,
fironger ‘evidence might have been expeéted
from the houfes in which Lady Jane had lod-
ged in after periods, of her alledged pregnan-
cy, at Aix-la-Chappelle, Liege, Rheims, and
Paris. Her neglecting toapply where better
evidence might be had, prefumes a diffidence
oi the fuccefs of any fuch application. Their
negleding to procure authentic documents
of the delivery at Paris, prefumes much more
firongly, that fuch documents could not be
obtained : Their being fenfible of this defe&,
and their endeavouring to fupply it by for-
ging letters and certificates of the delivery
from La Marr, is convincing evidence, that
a real certificate could not be procured.
Forgery and falfehood is never ufed to fup-
port truth : It can ftand on its own legs with-
out any fuch aid.

Tue whole evidence connected together,
joined to the failure of proof on the part of
the defender, brings conviction to me, that
there was no pregnancy in this cafe, no de-
livery, no Le Brun, no La Marr, and no child
of Lady Jane’s at the Hauteborne, |

' TuE
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Tuz ftrongeft circumftances in favour of
the defender, are the letters from Lady Jane
to Sir John, They indeed contain convincing
teftimonies of the moft fincere aflection on
the part of Lady Jane to the children; but
they do not amount to. a proof of the de-
fender and his {uppofed brother’s being her
children. It has been often obferved in the
cafes of adoption and of nurfes, that women
acquire, from the acquaintance and endear-
ments of children, an afic@ion for thofe of
other women, equal to maternal affeétion,
Lady Jane had adopted thefe children. It

was natural for her to conceive a great affec-
tion for them ; and the was bound by every
tie of honour, of fafety to herfclf, and hu-
manity to the children, to fupport the cha-

racter the had aflumed. |
A paflage was, the ether day, read from
the Inftitutions of Lord Stair, in which it
is laid down as law, that the declaration of
a father, afferting that a child is not his, whom
he has treated as {uch for fome years, 18 not
credited ; although it is contrary to humani-
ty to fuppofe, thata parent could be led to
make fuch an affertion, if the child was real-
Iy his. If the law gives no weight to the de-
glaration of a parent in {fuch a cafe, what
weight
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- Tuis evidence . therefore could not be re.
quircd by the law, to {ecure the fubject in

the moft valuable of their privileges, on which

all others depend. The law has provided

another fecurity; the poféfio flatus is what
every one has reafon to rely upon, and to reft
fecure, that the law will prote@ him in it,
and will not allow him to be turned out of

it, unlefs the cleareft evidence is brought,

that originally it was founded on falfehood
and impoiture. '

IT has been made a fubjet of difpute,
upon what this poffeffio flatus 1s founded ? For
my part, I can fee no other foundation for
it, but the acknowledgement of parents, fup-
ported by the famag confeatiens, or habit and

repute of the place of the birth, where-ever |

it happens. If a child is born in a foreign
country, and conftantly acknowledged- by
the parents as their child, and this not con-
tradicted, -but uniformly admitted by every
one in the country where he was born, this
muft, in the nature of the thing, be fuﬁicienﬁ
to eftablifh the prefumption of filiation. It
Is certain, that, of all crimes, the fuppofitia
partus is the moft difficult to be perpetrated,
and the moft eafy to be difcovered; where-
;v,&r it 1s attempted, it cannot fail that fome

CIrcuthis
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Axoruer groundlefs impreflion ftirred up
by the fame means was founded on the age
of Lady Jane Douglas, as if the could not be
capable of children, after fhe had entered in-
to her fiftieth year. But this has now, it is
believed, no weight with any body. It is u-
niverfally agreed, that as long as the curfius men-
JSruorum continues, every woman is capable of
having children. It is not the precife year
of the age, but the habit of the body, that
determines that capacity. Two or three
years, whether before or after fifty, makes
no difference, if the curfus continue; and it
1s clearly proved, that they continued’ with
Lady Jane in a regular manner, not only
down to the pregnancy which preceded this
birth, but alfo for fome years after it, and

‘that the became again with child, and mif=
‘carried, during her refidence at Rheims, after
‘the defender’s birth,

- It is evident, therefore, that fuch rumours,
founded on falfe fuppofitions and falfe in-
formations broached by defigning people, to
‘ignre the Duke of Douglas a bad impreflion
of his fifter, cannot derogate from the habit
and repute, which was univerfal in the coun-
try where the children were born; elfe fuch
'fg!umﬂuri would never be wanting, when a
: Kk powerful
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powerful family has a view to the fucceflion, to
which the child, by his birth, has a preferable
title. Such rumours never gained any credit,
except with the Duke, who was {fome time de-
ceived by thofe who had neareft accefs to him.
They were defpifed by every one who had
no intereft to promote them ; and according-
ly, after the Duke had been moved by falfe
{uggeftions to withdraw his fifter’s annuity,
his Majefty was gracioufly pleafed to intesr-
pole, as the common father of his people,
and to beftow upon her that relief for the
fupport of herfelf and children, which her
brother had been mifled to deny her. Will
it be faid, that the children, to whom his Ma-
jefty fhowed fuch paternal goodnefs in pro-
viding for their education, as defcended of
a noble family, were habit and repute in the |
country as impoftors, and held to have no
connection with that family, whofe merit
recommended them to his royal proteéion? I.
Axp furely, it cannot be competent to the
purfuers to controvert this pofefic fatus in |
the defender, after they have neglefted fnrji
fo long a time to bring any action to inter—-:i
rupt it. Had they believed there was any
truth in fuch rumours, it was certainly com-
petent to them to have brought evidence
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thereof as foon as they got information;
and that even without the late Duke’s con-

currence. But no fuch thing was attempted,
as they appeared to deferve no credit. The
defender was left in quiet pofleflion of his
flatus for a long track of years, until at laft
they thought fit to raife the procefs now de-
pending.

Tug defender, during all this time, had
no remedy but to continue in the pofleflion
of his birthright, which remained for fo
many years unchallenged; he could bring
no action to declare his birth. Such action
is not known in law; nor was ever raifed in
any cafe, fo faras I can difcover. It does not
appear, what parties could be called in fuch
a@ion, fo as to make the decree an ef-
feCtual res judicata. He has no remedy but
to remain in pofleflion of the fatus in which
he was born, until a challenge is brought.

Tue purfuers have brought their challenge
at fuch a diftance of time, as it muft be pre-
" fumed, that the half of mankind are gone
who were alive at the time of his birth, and

to whom the circumftances could be known. .
The defender, at this diftant period, is called
upon to prove, and to explain every circum-

fiance relating to his birth, and to the whole
conduck
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conduct of his parents, and their friends and
attendants, both antecedent and {ubfequent
thereto; and the ftrefs of the purfuers ar- |
gument feems to be laid on this, that he has
not fully explained every one of thofe cir- |
cumitances, and that they have been able by
firength of imagination, and force of inge-
nuity, exerted to a higher degrec than was
ever before known in any cafe, to figure cir-
cumftances to create fome fufpicion as to the
conduét of his parents, which he has not
brought evidence to xemove, If this man-
ner of arguing is allowed, it is not eafy to |
fay who fhall be fecure againft a challenge
brought at a diftant time. It fuppofes the
law to arm itfelf againft the birthright
of the {fubje&, and to render the rights
that ought to be held moft facred, the
moft precarious and uncertain. This may |
aflect, not only the prefent generation, but '

alfo pofterity yet unborn, who will regrete

the conduct of the judges that have firft re- ';

moved the barriers, by which their moft va-
luable privileges were fecured. It is in vain,
that fo much care is taken in fecuring the li-
berty and property of the ful:ije&,' if that
which is the foundation of every other right :

| they
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moving from place to place as their circum-
ftances and occupations may require. Thefcin-
habitants in the colonies are daily increafing in
numbers, and may, in courfe of time, be nearly
equal to thofe in the mother-country. They
are no more careful than others to call wit-
ncfles to the birth of their children ; nor, if
they did, could they be able to preferve them
in life for any track of time. Their children
depend upon the general fecurity which the
law has given to all mankind, that they are
intitled to poflefs the ftate in which they
are placed by their parents, and acknowled-
ged by the voice of the country where they

were born. |
Ir the birth of fuch a child thould be chal-

lenged after he comes to man’s age, upon the
the devolution, perhaps, of an opulent fuc-
ceflion, would he be obliged to anfwer fuch
queftions as have been put to this defender,
with refpcé‘t to the houfe where he was born, 4
the perfons prefent, the vifits that were pa:d ]

to his mother, every ftep fhe moved during |
her pregnancy, and after the delivery? Or, i

would he be obliged to account for every part
of her condu@, why fhe ftaid fo long in nug
or in another place; why fhe told a thing

to one perfon and not to another, ©¢. o5
wnuld
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~would his failure in giving evidence of any
of thofe circumitances which happened be-
fore he was born, be urged as an objec-
tion againft the birth? Or, would any firefs
be laid upon rumours which had been raifed
in Britain, poflibly by the friends and de-
pendents of a family who was next in fuc-
ceflion to the eftate, and anxioufly withed to
have him removed from the competition,
even if the origin of thefe rumours could
not be traced ; far lefs when they are traced,
and appear to be founded on falfe allegations
and falfe fuppofitions, void of any founda-
tion in reafon or in truth?

Ir fuch proceedings were to be allowed,
the half of the fubjects might foon be render-
ed infecure of their birthricht. But as they
have never been allowed in the laws of any
other country, it is Loped they fhall not be
introduced with us; but the legal fecurity of
the moft valuable privileges thall be tran{mit-
ted to future generations, as compleat as it
has been enjoyed in former times.

In the argument upon the proof in this
cafe, the natural order feems to me to have
been inverted. Without attending to the
- unqueftionable evidence of the pregnancy,
_ carc has been taken, in the firft place, to mu-
{ter
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{fter up every difficnlty which imagination
could fuggeft as to the circumftances attend-
ing the delivery; of which, by the death of
witnefles, 1t 1s impofiible, at this diftance of
time, that one half can be proved: And then
the pregnancy has been flightly pafifed over as
a point immaterial and infufficient to overs
balance the fufpicions moved to the delivery.
But in order to a fair inveftigation of the cafe,
I apprehend we ought to take the fact as it
ftands; and firft inquire whether there is a
full and convincing proof of the pregnancy,
and then confider the evidence of the deli-

very, which is naturally connected with it.
As to the pregnancy, I muft bid adieu to
all judgment of evidence, if there is not an
irrefragable proof brought of it in this cafe.
It is not by one or two witneiles only, which
might have been fuflicient pof? tantum temporis,
but a connected proof by no lefs than nine-
teen feveral witnefles who depofe to the ma-
ny evidences of pregnancy they obferved
during Lady Jane’s abode at Aix-la-Chap-
pelle, at Leige, at Rheims, and the feve-
ral places through which fhe pafled during
that period. They are perfons of credit, and
intirely difinterefted in this caufe. They
could not, if they had inclined, have con-
confpired
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confpired to invent the different gradnal ap-
pearances which they relate in the feveral
places and periods of the pregnancy, {o as to
be confiftent with one another; and therefore
it 1s impoflible to avoid giving credit to what
they depofe.

AND as to the poflibility of the witnefles
being deceived by appearances, fir/?, I think
it is hardly poflible, that fo many different
witnefles could have all concurred in a de-
ception, as to the various appearance of the
pregnancy throughout the different ftages of
it. Next, There is one appearance in which
there could be no deception, viz. the mo-
tion of the ch1ld felt in the belly, which has
been depofed to by Mrs Glafs, and is proved
to have been alfo attefted by Madame Tewis
at Aix-la-Chappelle, and by Effy €aw, one of
Lady Jane’s chamber-maids. As thefe two
laft witnefles died before the commencement
of this aftion, I have no doubt, that the evi-
dence that is given of what they declared
while in life will be held as good evidence :
It is the beft that can be had, and it is owing to
the purfuers that there can be no better. And
as to Mrs Glafs, to me, fhe appears to have
given the firongeft evidence of diftinctnefs

and integrity that ever I obferved in any wit-
‘ 11 nefs :
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nefs : She has been four times examined in
this queftion; firft before the jury in the fer-
vice, thercafter twice before commiflioners
appointed by your Lordfhips, at the fuit of
cither party; and, laft of all, in the beginning
of this feflion. As it appeared to the court,
that her evidence was very material, it was
propofed from the bench, that fhe fhould
be examined in prefence, that your Lordfhips
might have an opportunity to judge of the
manner in which fhe emitted her teftimony.
The examination continued for two days,
when fhe was obliged to anfwer an immenfe
number of queftions put to her by the pur-
{uers, not with a view to difcover more of the
truth, but to lead her, if pofiible, to contra-
diét fome parts of the evidence fhe had for-
merly given. She anfwered every one of
them in fo fatisfying a‘manner, as gave me the
fulleft conviction that every thing fhe has
depofed is moft ftrictly agreeable to truth.
As the proof of the pregnancy feems to
be irrefiftible; fo it appeared in the fame -
light to Mr Andrew Stuart, the purfuers
agent, who acknowledged to Mr Murray at |
Paris, in prefence of Sir William Stewart, -
« That ke had all the proofs in the world of I.
“ Lady



LORD "PITF OUR, 267

« Lady Jane’s pregnancy, but none of her
“ delivery.” '

It has been faid, that though the proof of
the pregnancy is very firong, yetitis not
abfolutely complete; and therefore ought
not to be fuftained in this cafe. But this 15
direétly contrary to the rules of law already
laid down. If the evidence brought of the
pregnancy is as flrong as could be expected
at this diftance of time, were it not half fo
ftrong as it 1s, the law will hold it as com-
plete. The law fupplies the defect of evi-
dence from the length of pofleflion of the
fatus, where the challenge is long dela'yed,
elfe no mortal could have any fecurity againft
fuch challenges. '

Ix the prefent cafe, it appears to me impof-
fible for any one, who reads the proof, to en-
tertain a doubt of the pregnancy. 1 muit
believe, that when Lady Jane undertook the
journey from Rheims to Paris, the was big-
 bellied, fo heavy loaden, that people who faw
her coming up and down ftairs could not
fail to obferve it without being told, as ap-
pears from the proof; and the queftion is,
What was her errand to Paris ? Is the going
to buy children from the poor people there?
Or is fhe going to lay down her burden?

Every
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Every one will make the anfwer for himfelf,
Tor my part, [ am of opinion, that the evi-
dence of the pregnancy, when it is fo con-
vincing, is of itfelf, po/ tantum temporis, a pre-
fumptive evidence of the delivery, as it is
not pretended that any mifcarriage happened,
‘When a pregnancy is carried to the lait ftage,
it muft refult either in a mifcarriage or in a
delivery, if the mother does not die before
the time; and therefore 1 cannot have any
doubt, that if Sir John and Mrs Hewit had
been gone before the action commenced, as
well as the other witnefles to the delivery,
the purfuers adtion muft have been difmified
upon the proof that has been brought of the
pregnancy. The pofitive proof by witnefles
mutt neceflarily fail and decreafe by length of
time; and the law would be deficient, if it
did not interpofe by fortifying the prefump-
tion which naturally arifes from the beft
proof that can be had at the time when the
challenge is brought. |
Bur here Sir John Stewart and Mrs Hewit
were both alive, and hawve been exnmin\ed
by the purfuers in ‘this caufe, and they have
given the moft diftindt teftimony of Lady
Janc’s delivery in the houfe of Madame le.
Brun at Paris, upon the 1oth of July 1748.
They
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They have firmly perfifted in giving the
{fame account upon oath after various exami-
nations, which they have undergone at the
fuit of the purfuers. Mrs Glafs concurs with
them in every relative circumitance that
could confift with her knowledge. The oaths
given by them are confirmed by letters writ-
ten by Mrs Hewit to Mrs Glafs and Effy Caw,
whom Lady Jane had left at Rheims, fome
‘of which are produced and others depofed to.
Thofe letters could not be contrived for the
purpofe : They were not defigned to be feen;
nor could it be forefeen at fo diftant a period
that they would tally with the proof now
adduced.

WauaT is now oppofed to this evidence?
It is faid, that Sir John was the contriver of
the fraud, and that Mrs Hewit and Mrs Glafs
were focii criminis ; and that they differ in the
accounts they give of the fa@; and therefore
none of them are to be believed.

- Tue firft objection founded on their accef-
fion to the fuppofed crime refolves into a peti-
tio principii.  If Pierre La Marrre and Madame
le Brun had been alive, and adduced to give
evidence, the fame objection would have met
them as well as every other witnefs who
dad been prefent at the birth; fo it refolves

in
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into this, that wherever a birth is challenged,
no witnefs prefent can be admitted, becaufe
prefumed to be all foczz criminzs,  'The purfu-
er is intitled to difqualify them merely by
his own averment.
WitHh refpect to the difcrepancies alledged
betwixt Sir John and Mrs Hewit, &v. they
appear to be no other than what muit arife
from the natural failure of memory after a
diftance of time. To complain of fuch dif~
crepancies, is to complain that the memory
of man is formed as it is; that impreflions
decay after a lapfe of time, and that in circum-
ftances immaterial, they decay very faft, as
they are little attended to, and take no deep
root in the memory ; and as this happens in
‘every age, fo it is much more remarkable in
the advanced ftages of life to which Sir John
and Mrs Hewit had attained before they were
examined. It would be next to a miracle, if
perfons of that age thould concur exadly in
the minute defcription of every little circum-
ftance that had occurred fixteen or twenty
years before. It could not happen without
a previous concert ; and therefore, in my ap-
prehenfion, fuch difcrepancies do not dero-
gate, but rather confirm the truth of what |
they depofe,
Ay
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Ax additional evidence alfo occurs from
the death-bed declarations of Sir John Stewart
and Lady Jane, who, with her dying breath,
commended her fon to the Providence of
God, and declared her firm belief that he
would take care of him. This kind of evi-
dence is of little weight with many; but I
own, it has always appeared to me in a differ-
ent light. - Notwithftanding the progrefs of
infidelity in this age, I take it to be more {u-
perficial than real with refpeé to the difbelief
of a future ftate. I believe there are few fo
hardened in their difbelief, as to confign their
bodies to the grave in a thorough fecurity of
their future annihilation ; or, at the laft pe-
riod of their exiftence, when every other be-
ing is evanifhed from their view, to dare to
blafpheme their Creator, the fole arbiter of
their future happinefs or mifery, as they are
plunging into the dark abyfs of eternity.
Thefe things furpafs my belief, even where
infidelity takes place.

. Bur, in the prefent cafe, it is not alledged

that Sir John ever thowed any appearance of
infidelity or difregard to religion. And with

refpeé to Lady Jane, few inftances have oc-

curred, where fuch evidence hath been given

of a genuine and deep rooted piety, as few

where
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where it hath been {o much put to the trial,
A Lady of her high rank and education re-
duced by misfortunes to a ftate of the utmoft
poverty and deftitution, in want of bread to
feed her children in the pooreft manner,
loaded with contempt and negle&, caft off
by her brother and all her friends, and her
hufband unable, by his fituation, to give her
any afliftance; yet, in this difmal ftate, the
never lofes a fight of the goodnefs of divine
Providence, and an acquiefcence in his difpofal,
which fhe believes to be the wifeft and the
beft. This appears from all her letters that
have been recovered, which breathe nothing
but a firm reliance on God, and refignation
to his will. A piety that ftands the teft of
fuch aflli&tion, cannot be fufpected of difguife;
nor can I believe that a perfon habitually im-
prefled with thefe fentiments, would, after
the moft folemn approach to God that reli-
gion admits of, and when placed in the im- |
mediate view of death, which followed in
a few days after, would at that awful period,
aver a falfehood in his prefence, and in her
laft moments call upon his Providence to |
give fuccefs to her unpardonable crime, and |
to perpetuate the confequences of her guilt |

to ftare her in the face to all eternity. !
Ir |
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Ir any one can believe thefe things, they
may; I muft own they are to me inconcei-
vable ; nor can I avoid, for the fame reafon,
laying ftrefs upon Mrs Hewit’s teftimony; fhe
1s proved to have been a perfon of firiét reli-
gion and piety. She lived long in great bodi-
ly diftrefs, and under a near profpect of death.
She underwent feveral examinations, and al-
ways gave the fame account of this birth, and
adhered to it down to the laft moments of
her life. It does not appear to me that the
has declared any thing that is falfe; though
the may have fallen into many inaccuracies
in the great number of queftions that were
put to her; which is no matter of furprife,
confidering her great age and infirmities, and
the diftance of time that has elapfed from
the period at which the faéts happened.

Tuere i1s another chain of evidence that
muft weigh even with thofle who do not rely
much upon the check arifing from the impref-
fions of a future ftate. A long feries of let-
ters which have been recovered, from Lady
Jane to Sir John, to the number of fifty-feven,
and excerpts from above & hundred more,
with fundry anfwers fent to her by Sir John,
in which every fentiment of their hearts is
difcovered to one another, in times of great

M m poverty
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poverty and affliction, which was chiefly ow-
ing to the exiftence of thefe children, by
which her brother was irritated to withdraw
her annuity, and fhe had no fund left to af-
ford them neceflary fubfiftence, Had all this
diftrefs been originally owing to their own
crime, it is hardly poflible that fome glimmer-
ing of the truth fhould not have efcaped
throughout fo long a correfpondence, which
was not expected to be feen by any other
eyes but their own; yet not the {malleft
veftige of that kind appears: No repining
word againit any thing in their paft condud,
as the occafion of their diftrefs: No com-~
plaint of the demands arifing from the ex-
pence of the children; but, on the contrary,
their whole concern taken up about them a-
lone. Lvery thing that befals them carefully
communicated by Lady Jane to Sir John,
with all the affetion of a moft tender parent.
When any thing ails them, fhe is robbed of
her reft and eafe. Her life is bound up in
them ; and accordingly, upon the death of
the youngeft, the loft her {pirit, broke her
heart, and died foon after.

Ir we could fce into the fecret thoughts of
mens hearts, and difcover their inmoft recef- \
{es, no doubt could remain as to their mo-

tives.
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tives. Nothing can come nearer to this than
the difcovery that has been made: Every let-
ter that pafled between them, which they be-
hieved were never to be feen, and every
word that pafled between Lady Jane and her
waiting maid, with whom fhe lived in the
moft entire confidence. This appears from
Mrs Glafs’s oath when examined in your
Lordfhips prefence. A queftion was put to
her from the bench for that purpofe, and fhe
depofed, that fhe never heard Lady Jane, Sir
John, nor Mrs Hewit, repine at the expences
occafioned by the children; nor heard any
expreflion drop from any of them, nor faw
any thing in their condud, that led her to fu-
fpe the truth of the birth., The reftraint
which the purfuers muft fuppofe, to make
this uniformity of condué during a courfe of
years agree with their hypothefis, is incon-
fiftent with natare. This is a real evidence
againft their plan, which I am not able tq
refift.
- It has been faid, that the whole account
given by Sir John of Pierre la Marre, is now
given up by the defender. Sir John faid he
was 2 Walloon furgeon, whom he had feen at
Liege in the year 1721, and was introduced to
him by Colonel Fontaine ; but the La Marre
now
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now difcovered was a furgénn in Paris, and
was no Walloon, but a Frenchman ; nor
could he have been introduced to Sir John

at Liege in 1721, as he was then but ten years
old.

But the only miftake into which Sir John
feems to have fallen in this account is with
refpect to the year in which he was firft made
acquainted with La Marre; which certainly
could not be the year 1721, but muft have
been at fome later period, when Sir John hap-
pened to be abroad, This was a natural mif-
take for an old man to fall into, who had
been frequently abroad, and did not diftin-
guilh exactly the feveral periods of time
when he met with one company or another.
But there 1s no reafon to doubt, that Sir
John has been in the right in the other parti-
culars; that he has been introduced to La
Marre by Colonel Fontaine, though in a la-

ter year than 1721. We fee by La Marr's
books, that there was a connection betwixt

him and Colonel Fontaine, which makes ¢his
account  very probable; and the purfuers
themfelves fall into a miftake, when they
blame Sir John for calling La Marre a Wal- |
loon. He was born at Montreuil fur Mer; |
which, though locally in Piccardy, lies upon
S -
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the borders of 4rtois, one of the Walloon pro-
vinces ; and, as Walloons are {fo named from
their language, it was as natural to call him a
Walloon, as to call one a Yorkfhireman, who _
had been born on the northiide of the River
Tees, which feparates that county from
Durham.

Tue only error, therefore, in Sir John's
account of La Marre lies in the time of his
firlt acquaintance with him; which was no
extraordinary thing in 2 man of great age,

who had been fo often abroad, and, being
called upon in a hurry to anfwer 1n court, a

vait number of queitions, withoutany previous
notice, might eafily miftake one year for ano-
ther. It does not appear to me, that this error
can have any effeét upon the caufe; as there is
full evidence brought who this La Marre was,
and of the occupation he then exercifed in
Paris. It is of no moment to the queftion
in iffue, whether Sir John became firft ac-
quainted with him in the year 1721, or in
any later year. 3
~ Axp the evidence, on this head, appears to
"me fo conne&ed as to give full conviction,
and ftill the more, that a great part of it
came to the knowledge of the defender’s
doers by mere accident, when they had no
view
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view of making fuch inquiry. In a con-
verfation betwixt the Prince of Turenne
and a French phyfician, the Prince told
him, that his furgeon Mr Menager was ac-
quainted with this affair. Mr Menager be-
ing called upon, gives a full account of La
Marre, with whom he had been particularly
acquainted for a great many years: That he
was much employed as an accoucheur in Pa-
ris, though not privileged, which was pro-
bably the occafion of his keeping his lod-
gings {ecret, as mentioned by Sir John; and
particularly depofes, that about fixteen or
feventeen years before his examination in
1764, La Marre had told him, that he had de-
livered a ftranger Lady of quality of an ad-
vanced age of two male-twins, one of whom
was very delicate, and entrufted to his care:
That the Lady had come from Rheims to Pa-
ris; and this was her firft delivery : That La
Marre had a connection with Madame le Brun,
who kept one of the lying-in-houfes, te
which he recommended thofe under his care :
That this happened in the months of June or
July; and it muft have been in the year
1748. It could not be in the year 1747 ; be-
caufe Mr Menager was then along with the
army,

THIs
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Turs is confirmed by Madame Granette,
La Marre’s fifter-in-law, and by Mr Simoneau,
and by Mr Giles, another furgeon to whom
La Marre had alfo communicated this affair.
Giles gave precifely the fame account of it
with Menager, in his firft converfation with
Meflrs Morand and Moreau: He told diftin&-
ly of the lady’s being delivered of twins in
the houfe of Madame le Brun; and that La
Marre had the care of one of them, who was
at Menilmontain; and this declaration was
taken down in writing at his fight.

BuT, before he was examined by the com-
miflioners, his memory appears to have fail-
ed as to fome of the particulars, though he
found himfelf ftill obliged to recolleét the
general ftory of La Marre’s having told him,
that he had brought to bed a foreign lady
of diftinétion, of whofe child he had the
charge, and reckoned, if it lived, it would be
worth a great deal to him,

TrE like accident appears alfo to have hap-
'pened to Francois La Marre, the brother of

Pierre the accoucheur. When he was firft
queftioned upon this affair, he told the pur-

fuers doers, as well as the defender’s, that
his brother was acquainted with a Madame
le Brun, who lived in the Fauxbourg, St

Germain ;
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Germain ; but he afterwards thought fit to
retract this upon his examination. Some
influence would appear to have had the fame
effe¢t on the memories of thofe witnefles,
that was afcribed by the ancient poets to the

river Lethe. » |
OTuer evidence, however, remains that
cannot be brought to diflemble or falfify;
an article written by Lady Jane’s own hand,
in her pocket-book, bearing that Sir John
had wrote to Monfieur la Marre in Septem-
ber 1749; and letters that were found in
La Marre’s cuftody after his death, mention-
ing the name of Sfewart, which were burnt
by his widow, as appears from a proces verbal
produced by the purfuers. This pocket-
book and letters could not be framed with
a view to aflift the defender’s plea, and firong-
ly concur to fupport the connection depofed
to by the above witnefles. '
Anp this connection feems to be put out of
doubt, by the difcovery which has been made
of Madame Garnier, the nurfe of Sholto,
which alfo came out in an accidental manner.
The account fhe gives upon oath agrees in
{o many circumftances with the cafe before
us, that it feems impoflible there can be any
miftake in it: She fays, fhe received a new-
j born
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born child from Fierre la Marre; and that he
paid her th= monthly allowance agreed for re-
gulariy as it fell due: That fhe nurfed the child
in the years 1748 and 1749: That it was a fo-
reign child, and one of two twins, both males:
That the linens and laces were made after the
Englith fathion : That the child was vifited by
two gentlemen, one of whom {poke with a.fo-
reig‘n accent,and was fuppofed to be the father:
That the child was remarkably puny and
weak when firlt brought to her, but grew
fironger by degrees under her care: That
when he was taken away, fhe was told he
was to be carried to a diftance.

TuEsE facts are alfo confirmed by the tefti-
mony of Madame Boucaut, who fwears that
the child appeared to be mewly born when
brought to be nurfed, and that it was very
puny and delicate, of which La Marre told her
the reafon, v:z. that it was a twin: She alfo
gives a defcription of one of the gentlemen
r‘ﬁfvhﬂ came to vifit the child, very like to Sir
John Stewart; and fhe declares, that Madame
Garnier nurfed the child for fixteen or fe-
wventeen months.

ThEese things give me full conviction, that
La Marre was the accoucheur, and -that Gar-

nier was the nurfe of Sholto, It is all the
N n evidence



383 THE SPEECH OF
evidence that can be had at this diftant period
of time, to which the purfuers have thought
fit to delay their challenge; and it would
have been no furprife if there had not been
fo much. Tam not moved by the minute dif
crepancies ‘which have been fuggefted by the.
ingenuity of the purfuers counfel, betwixt
the circumfitances told by Menager and Giles,
after he had refolved to vary his firft decla-
ration ; or, by Sir John and Mrs Hewit, fuch
as, with refpeét to the precife diftance be-
twixt Garnier’s houfe and Paris ; whether fhe
was previoufly befpoke by La Marre before
the child was given to the nurfe or not; whe-
ther her hufband was a quarrier or a farmer,
¢rc. Thefe, and many other critical obferva-
tions, with the anfwers to them, have been
over and over again laid before your Lord-
thips ; and to me they prove nothing !:Jui:q
what 1 always knew, ‘that 'when an mqmry‘
into fadts is delayed to a diftant time, the mes
mories of witnefles, if honeft, and not in con- |
cert, mever fail to differ in minute circum-
ftances, which make no imprefiion ; and any
darknefs arifing from fuch difcrepancies muft
be conftruéted againft the party who has dc-rg
Tayed to bring the challenge, and not agamﬁi

the defendar, whofe birth-right has, for all
thal’:

8 1
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that time, remained unquarrelled, and might
have found evidence to remove and explain
the difliculties, if the challenge had been
brought in due time.

It is eafy for me to conceive, that perfons
advanced to the laft period of life, as Sir John
Stewart and Mrs Hewit were, would find their
memories deficient in many circumitances.
But it is not eafy to conceive, that fucha coin-
cidence of circumitances thould occur, as have
appeared from the oaths of Monficur Menager
and Madame Garnier, and the other witnef-
fes who concur with ‘them, unlefs the accou-
cheur of Lady Jane and the nurfe of Sholto
had been truly the very perfons delcribed by
Sir John and Mrs Hewit,

Tuke purfuers have broached a very extra-
ordinary {fcheme in order to deftroy the evi-
dence of Madame Garnier : They' will not
allow that Sholto was in the pofleflion of
Sir John or Lady Jane, until he was

‘bought from Sanry in November 1749.
This fcheme appears to me to be abfolute-
ly incredible. Had a Jfuppoptitio partus
been intended, and one child been actually
bought in July 1748, as the purfuers fup-
pofe, what could tempt them to give

out that they had got two children, when
thev
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they had neither got nor knew of the fecond
for fixteen months after ? Yet, we fee Lady
Jane immediately wrote of the birth of her
two fons to all her friends, to Lady Charles
Ker, to Lady Mary Hamilton, to Mrs Hep-
burn, to Madame Tewis, and to Mr Patrick
Haldane, I am not able to perfuade myfelf
that this could have happened, it Sholto had
not then been actually exifting and in her
hands at the time; or, that the would have
defired Lady Wigton to vifit the child in her
way to Paris, and fend her a particular ac-
count of his health, when no fuch child was
in being, !
A ftrong objection has been laid upon Le
Brun’s houfe, that it has not been pointed
out by the defender. 1 fee no confequence
from this. There may have been hundreds of
widows living in Paris in the year 1748, whofe |
houfes could not be pointed out at this day. It
isagreed, that Sir John and his whole company
ftaid for nine days at Sedan in their way from |

Leige to Rheims ; and though Sedan is but
a fmall place in refpeét of Paris, yet it has !

not been in the power of either party, by all | 5
their inquiries, to difcover the landlady w:lth
whom they lodged there, nor any perfon wha
had feen her, .

AXD
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Axp as to what the purfuers undertook to
prove, that there was no perfon of the name
of Madame le Brun living in the Fauxbourg
St Germain intheyear 1748 : They have appa-
rently failed in it; for, by the proof it appears,
that there were no lefs than four or five Madame
le Bruns who lived therein the year 1748; al-
though none of them are now to be found,
nor any of them inferted in the police-books.
This is full evidence, that, in fuch a diftance
of time numbers of people, who actually had
their refidence at Paris, may difappear, fo as
'no accounts can be had of them ; nor is there
any myftery in the thing. 'What number of
widows who lived in the year 1748, are,
fince that ti:ﬁe,', either dead or removed to o-
ther places? and is it a wonder, thatall their
friends ‘and acquaintances cannot now be
difcovered, fo as to find out the accounts
they have given of their {everal lodgers? Or
can it be pleaded, as fuflicient evidence, that
one did not iodge there, becaufe fuch difco-
very has not becn made? This would be
plainly to invert the rule of law, and to ob-
lize the defender, who has been fo long in
poffeflion of his ftate, under the higheft pe-
nalty, to bring a proof which has now become

: | impracticable
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impracticable through the delay of the party
who is infifting to diveft him of his birth-right.

As to Godefroy’s books, I can never think
that a blank article can be proof of any thing,
without further {fupport; and that which is
offered in this cafe from the oaths of Gode-
froy and his wife, who have adventured to
fill up this article from memory, at the di-
ftance of {feventeen years, has no weight with
me; as I do not think fuch particularizing
falls within the compafs of any one’s memo-
ry, farlefs of two innkeepers, who, as they
acknowledge, have, during all that time,

been in conftant occupation by new returns

of company in the way of their bufinefs, in
fo much, that all the rooms of their houfe,
which contained no lefs than nineteen beds,
were generally full, from the beginning of
the year to the end of it. Such extraordi-
nary recollection I cannotlay any ftrefs up-
on; efpecially as it happened ex pof? facio be-
yvond what occurred to them on their firft
examination; and, when I confider the de-
pendence fuch innkeepers are under to the
officers of police employed by the purfuers,
who have it in their power, on fo many oc-
cafions to ruin them, this tale, which is

contradited by the other evidence, appears
te

L
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to me in no fironger light, than a ftory told
by a flave at the inftigation of his malfter.

Axp as to the two enlevements alledged
of the children of Mignon and Sanry, I take
the Mignons to be clearly perjured. And
the ftory told by the Sanrys, to be difproved
by the Curée de St Laurent’s letter to the
lieutenant of police, and the record entered
in the police-books in confequence thereof;
from which it appears, that this enlevement
did not happen till the end of December
1749, a month after Sir John and his family
had left Paris, and fet out for England; fo
that they could have no concern with it.

Urox the whole, I cannot have any doubt
that the defender is the fon of Lady Jane
Douglas; and I thould be forry to fee a pre-
cedent eftablifhed by this court, that might
tend to fhake the fecurity of the birth-right
of the fubject,

LORD
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HIS is certainly a very extraordinary

cafe; it is a very cumpafﬁﬁnate cale, in
my opinion, and  a very fingular cafe, in this
refpect, that the purfuer, I mean the prin-
cipal purfuer Duke Hamilton, has nothing
to gain, and the defender has every thing
to lofe,

[ confefs, I entertained an opinion, that
the grounds of law and juitice, upon which
this great queftion ought to be determined,
were {o clear and certain, that there would
hardly be any room for difference in opinion,
as to thefe points, among the judges of this
fupreme court: But in this, I now appre-
hend, I may have been miftaken ; becaufe
your Lordfhips have already delivered dif-
ferent opinions as to the principles of law and
juitice on which this important decifion ought

to be founded. _
I am fenfible, that one in my fituation has

reafon to be jealous and diftruftful of his
own prepofleflions. I have laboured to form an
impartial opinion, and to guard myfelf againit

all
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all prepofieflions. * Tam clear, for the fatisfac-
tion of my own mind at leaft, to declare,
that the opinion I am now to deliver would
have been my opinion, if this cafe, with all
its circumftances, had been fent from Japan,
orany remote nation upon earth, to be judged
and determined here; and, without any fur-
ther preamble or going about the bufh, I de-

clare my opinion for the defender in this
caufe.

I am not to beat the wide and almoft
boundlefs field of evidence and argument
contained in the bulky volumes before us;
I propefe only to ftate {uch circumitances as
appear to me to be material on either fide,
and fuch arguments as have determjned my
own opinion.

Bzerorke I proceed to touch the proofs, I
will take the liberty to oiter fome few pre-
liminary obfervations, which fcem to me of
great importance in judging this caufe, and
.in balancing this evidence.

I muft freely fay, that I think it is a capi-
tal error to hold, that, in judging this caufe,
there are no principles of law, no rules of
evidence to guide or direct us: That it is a
mere queftion of fa&, and we muft deter-
mine according to our feveral apprehenfions

0o of
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of the moft probable or convincing evidence
on cither fide. In all queftions of falt, efpe-
cially in a queftion of this nature concerning
birth-right, there are certain principles of law,
c¢ertain rules of evidence, which have been
adopted and digefted by wife and impartial
lawyers for the general fecurity of mankind.
Thefe we are bound to regard, and to apply
with our beft judgment to every particular
cafe; otherwife the rights of men in fociety
will become uncertain ; the power of judges
will be arbitrary ; a door will be open to par-
tial decifions in the greateft as well as in the
leaft interefting queftions,and fancy or prepof-
{eflion may eafily get the better of judicial
rectitude. If this doctrine fhall prevail, that
we are not to regard any principles of law,
or rules of evidence, in the determination
“of fuch a caufe, itis in vain that men who
are raifed to be fupreme judges, have been
trained with labour and expence to the eru-
dition of law, that they have been taught thed
various pri'nc'iples and rules which muft re-'j
gulate different cafes for the general gﬂﬂd,;
the fafety and peace of nations and fa‘m’iliesi
combined in fociety. At this rate, it is inﬂ
vain that great lawyers and judges have
ccmpofed volumes, or that we have ftudied

thofe
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thofe volumes on the nature and rules of
evidence; for one great chapter in every
book, or {yftem of law, is upon this {ubject
of evidence de probationibus. Knowledge in
the principles of law is peculiarly neceflary
to determine queftions of birth-right; and
for this reafon, it is eftablifhed in the coniti-
tution of this country, that though in ordi-
nary cafes fervices are conducted before juries,
and the right of birth is determined by their
verdict; yet in difficult or uscommon cafes
thefe fervices proceed under the direction of
this court; and in all cafes of birth-right, the
verdict of the jury 1s {fubject to review, and
may be fet afide by the judgment of this fu-

preme court of law. |
.1 therefore hold it as a facred part of my
duty, in forming a judgment of this great
queftion, to borrow light, as far as I can,
from the principles of law formed by wile
'men, and received by civilized nations, with
'no partial view to particular cafes, but with
'a general view to the good and fafety of all
'men in fociety : And as the foundation of my
opinion in the prefent cafe, upon many great
authorities which I have read, and which
have been partly quoted to us, Ilay down
this propofition, and hold as undoubted, That
where
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where a perfon has been acknowledged and
entertained as the lawful child of certain pa-
rents, from infancy to a ftate of manhood,
where he has always pafled by their name,
and has been treated by the fociety where he
refides in that charader, he cannot be depri-
ved of the birth-right which he derives from
this fraclatus, as the lawyers term it, without
the moft clear and conclufive evidence that

he is not the child of the perfons who have fo
entertained and brought himup; butthat he ig
the child of a different father, or of different

parents. I agree to what was argued by one

~ of your Lordthips, that the defender’s fervice

makes no odds in this cafe ; that we fit here

as a grand jury, to review the fentence of |

the former jury; and that we muft judge and

determine this queftion on the fame princi- ]
ples, and in the fame manner as if it had

originally come before us. But 1 do hold

this to be a fundamental prlﬂuple of a right |
judgement in the cafe, That the defender can-

not be deprived of his birth- right, cﬁ.abliﬂled
by acknowledgement of parents and long
pofleflion, without the moft clear and conclu-
five proofs, There muft be no uncertainty,
no room for computation of chances, tmtb,
ulnch the purfuers have entertained us; it |

muft
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muft not be a dark cafe; it muft be a clear
cafe.

THis propofition, which appears to me of
great importance in the prefent cafe, and in
all queftions of this nature, feems to be
founded equally on the plain principles of
humanity, of expediency, and upon the ge-
neral principles of law and of juilice, as well
as the particular and direét authorities of law-
yers, which I will not repeat from the de-
fender’s information,

Tnar it is founded on the principles of
humanity, every human breaft muft feel,
when the prefent cafe is confidered. Itis no
misfortune to be born in meannefs or pover-
ty of circumftances; the world is all before
fuch men, where to buftle and advance them-
felves; and in my mind, he is more an object
ofenvy, he enjoys life better, whoraifes himfelf
- by gradual and uncertain fteps, he who advan-
- ces himfelf toeminence or affluence by his own
induftry, merit, or good fortune, than he who
poflefles wealth or rank in the world by mere
. prerogative of birth, But the cafe before us is
- very different from either of thefe, Nothing
- in the hiftory of mankind, or even in the fic-
tions of romance, can more ftrongly move com-
padlion than to fec an innocent child, trained

ug
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up from infancy to manhood as the right
heir of a noble family and a princely fortune,
to {fee him ftripped of thefe honours and of
thefe rights without any fault or blame, to fee
him raifed on the pinacles of life, and flung
like acriminal, upon the hard level of the

earth. This affords an object tragical indeed!
And I may venture to fay, that were the
proofs ever fo clear, certain, and conclufive,
juftice cannot inflict a harder ftroke, nor can
judges, compelled by irrefiftible neceffity of
juﬁice give the blow without feeling' the
fevereft pangs of {forrow,

Tuart the proofs in fuch cafes ‘muft be
elear, certain, and conclufive, is alfo found-
ed in the principles of expediency: But as
this has already been well explained by fome
of your Lordfhips, I will not enlarge upon this |
point. Itis manifeft, public utility evidently
requires, that judges adhere facredly to this |
principle ; the quiet of families, the peace and |
fecurity of crowns and kingdoms, are inter- j
efted 1n it. i

- 3dly, Tuis principle is laid down by thc :
greateft lawyers m all nations, and 1s ihungl}r 5
founded in juftice. All found lawyers agree é

in this rule of evidence, that grofs frauds, e- 1

fpt:t:lally if charged againft perfons of gnOd 1
fame |

JF SIS P
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fame or diftinétion, can only be proved indi-
diciis indubitatis et luce clarioribus. 1 cannot
find Englith words {lrong enough to exprefs
the force of this maxim. If this rule of e-
vidence holds in defence of a party charged
as guilty of any grofs fraud, how much more
muft it hold, where the party againft whom
the challenge is brought is undoubtedly inno-
cent, and againft whom there can be no fuf-
picion of guilt, No lawyer ever difputed,
I am confident none of your Lordihips en-
tertain a. doubt, that this rule of evi-
dence holds univerfally in another queftion
of birth-right, which more frequently occurs
in the world; I mean, in the queftion of
baftardy. Though a man fhould difown the
child of his wife; yet he is held to be the
legal father, unlefs the moft clear, certain,
and conclufive evidence can be brought, that
“the child was begotten by a different father ;
«in fhort, the moft convincing proofs to the
:-*gninds of private men, who judge not by the
_principle of law, but by their own notions,
Lof what may mofit probably be the matter of
Jfaét, will not ferve. There muft be an abfolute
~and natural impofiibility, that the hufband
.is the father, otherways he is held to be the
father, and the child’s birth-right is {fecure up-

7 on
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on the fame principles of law, expediency,
and humanity, which 1 now maintain. It
feems, therefore, to be a rule of law, de-
monftrably certain,. the obfervance of it,
is of the utmoft importance to mankind, That
he who challenges a birth-right, which has been
acknowledged by parents, and poflefled for
any confiderable time by the child, muft prove
his challenge by unexceptionable, clear, and
conclufive evidence. The onus proband: not
only lies upon him, but the nature of his e-
vidence muit admit of no ambiguity or un-
certainty. The laws of this, and all civilized
nations, founded on wife and general views,
for the quiet and fecurity of families and
individuals, give much ftronger and greater
effe@ts to innocent pofleflion, even of the
rights of other men, Undifturbed poflefiion
for forty years, by the laws of this country, |
will transfer the right of any man’s land-e-
ftate to the pofleffor. The various fhort pre- |
fcriptions of three, five, ten, and twenty J
years, are founded on the fame principles. |

Bona fide poflcfiion gives a man abfolute right %
to the rents and profits which he reaps from |

=
=
=

another man’s property during that pofleflion;
and by the laws in France, in the cafe now
wnder confideration, of an alledged fuppofi- |

tion

o ™

i
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tion of birth, a man’s birth-i‘ight cannot be
challenged after twenty years pofleflion, tho’
it could be difproved by the moft clear
and conclufive evidence. It has been ar-
gued indeed, and fome of your Lordfhips
{eem to regard the argument, that, in this

cafe, the pofleflion has been interrupted. But
how has it been interrupted? By furmifes,
doubts, and fufpicions artfully raifed. The
origin of thefe fufpicions has been traced by
the cleareft evidence. I do not underftand
this fort of interruption; as a judge, I can-
not regard it; I thunk it can have no effeét in
law. God forbid, that the rights of poflef-
fion, undifturbed by any legal a&, fhould
be affected by interefted or malicious fufpi-
cions, or by mere furmifes of any kind! If
this fort of interruption hold in the prefent
cafe, 1t muit alfo hold in the other {pecies of
controverted births, which I have mention-
ed in the cafe of baftardy. There is no fen-
{fible diftintion between thofe cafes, no folid
ground to vary the principles on which they
are to be decided. Since the beginning of
this wicked world, it has often happened,
that the real, the natural father, and the le-
gal father, are two very different perfons,
‘I'he one may have been a King, the other a

Pp prieft;
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pricft ; the one may have been a lord, the
other a {quire of very humble note. It has
much oftener happened, that mifguided jea-
foufy, or malicious {candal, has blotted the
fame of innocent ladies. But without reafon-
ing upon this matter, would any court of
juftice, or fhall we allow parties to rake up
furmifes and doubts, the talk of idle men at
their cups, or of women at their tea-tables,
to take away or diminifh the legal effe@ of
public pofieflion, or the acknowledgement of
parents in fuch cafes ?

Havine thus explained my thoughts at
fome ' length, upon this important propofi-
tion, ¢concerning the nature of legal and fuf«
ficient proofs in fuch cafgs; I have only twor
other preliminary obfervations to offer, wh‘icb“
I fhall touch with greater brevity.

My  fecond propofition I lay down, w:thnud
argument, as it feems to be {elf-evident and
snconteftable. 1t is this, That as this chal-
lenge of -birth-right was not recently offer=
éd, butis'now attempted at' the diftance of
{fo many years, common juftice will not per=
mit that the defender {uffer any dirﬁldiran:,
tage by this delay. Every dark or uncertaine
circumftance muft be favourably interpreted:
for him; and moft particularly, we muft
hold,
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hold, that the evidence of what perfons, who
are now dead, reported when alive, fhall be
regarded as living evidence; and, under this
propofition, I hold, that Madame Tewis, Ef-
fy Caw, and Pierre la Marre, are to be regard-
ed as living witnefles, in {o far as there is
credible teftimony of what they faid when
alive, touching the pregnancy or birth in
.quc-ﬁ:inn.

I have a third preliminary obfervation to
offer, which alfo feems to me of great im-

portance in forming a right judgement of
this caufe. I fee nothing done on the part

of the defender, no illegal or improper ftep
talken to hurt his defence, or leflen the credit
of his evidence: But, on the other hand, I
fee a2 moft weighty and folid objection which
reaches a great part of the proofs for the pur-
fuers. In fhort, the Tournelle procefs, and
the Monitoire, were, in my opinion, moft im-
proper and illegal proceedings. But, before
I go any farther in my obfervations upon
this matter, I muft avow, that I feel myfelf
under the {trongetft calls of truth and candour
to declare, that I do not blame Mr Andrew
Stuart for thefe proceedings. I am con-
vinced that he acted from principles of in-
tegrity and good intention. Ido regardand

elteem
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efteem him as a ﬁan of honour. But what
could he do in fuch circumftances as he was
engaged in? Employed by Duke Hamilton’s |
tutors, he went over to Paris, an utter |
ftranger, and uninfiru@ed in one word of
their language ; though being of quick parts,
he foon acquired it. He was not thenina
fituation to plan meafures, or to prﬂfecutehi
inquiries by his own direttion; and was’
thereforc obliged to commit the whole ma. |
nagement to French agents and lawyers. Tuj
magnify their merit, and from manifeft views |
of profit to themfelves, among other unjufti--
fiable mcafures, they advifed and carried on
this Tournelle procefs, which can be confi-
dered in no other light than as an undue
practice on the witneflcs. In this country, ;;a
fimilar management would deftroy the cres
dit of any witnefies, and draw the fevereft
cenfures on the authors of it. This privat
and partial examination of material witneffe
upon oath, by the agents of one party, be
fore a fair and judicial examination by botl
partics could be obtained, was a manifeft
mal-pralice, and more prejudicial to a fai
difcovery of truth than fuch a private exa-

mination in this country could have been
becaufe their oaths fo illegally taken, an
under
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under fuch an unfair examination, were con-
fidered in France as judicial oaths and legal
evidence, which could not be cancelled.
This was an indireét practice, which is always
worfe and more dangerous than direct wrong.
The pretence was, to try and punifh Sir John
Stewart and Mrs Hewit. A pretence mani-
feftly falfe and affected. The real intention
could not, in the nature of things, be any
thing elfe but to tie the witnefles by oaths to
a tale which had been drawn from them un-
der private and partial examination, by in-
tercfted agents of one party. It is impoflible
to juftify this proceeding, on pretence, that
this was a fair trial and examination accor-
ding to the laws and conftitution of France.
The laws of France, nor of any other nation
would not have permitted fuch a fi&itious
trial, if the civil queftion had depended at
 the fame time before their fovereign courts.
The trial was not a fair public trial; it
" was a contrivance of private agents, to an-
{fwer moft unlawful purpofes. In this light
were thefe proceedings confidered-in this
court, and in the laft refort. 'When my fen-
timents are exprefled by abler or wifer men
than myfelf, I chufe rather to ufe their words
than my own. [ remember well a ftrong and

fignificant
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fignificant expreflion from the cllair, when

thofe proceedings were long ago under con-
fideration, “ That this Tournelle procefs

“ would hang like a milftone about the necks
“ of the purfuers.” And, without pretend-

ing to the fpirit of prophecy, I do verily be-
fieve that it will ultimately prove fo. I fhall
never forget what was faid by two great per-
fons upon this fubject in a higher court. I
well remember thefe remarkable words: «In
“ vain are judges wife and upright, if the
“ channels of juftice are corrupted.” The
channels of juftice were corrupted by thefe
indirect Tournelle proceedings. The follow-
ing words dwell upon my memory diftinétly
to this day : “Iam loath to treat with any
“ difrefpect the laws or conftitutions of fo-
“ reign nations; but this I will fay, that if
“ there was a bridge from Calais to Dover for

¢ the Tournelle to walk over, I would fly to |

¢ the witima thule” .

Trere never was fuch a Monitoire feen
in France, except in the infamous cafe of Ca-
las, which proved fatal to an innocent fami-
iy. Inthis cafe, it was plainly calculated to
indtruét low witnefles what evidence would
ferve, by minute and unneceflary defcriptions

P T Y
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of perfons, places, and circumftances, and to

inflame
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inflame the minds of all people, by declama-
tory ftyle and falfe averments, that the crime -
of fuppofition was already clearly proved.

Haivine premifed thefe general obferva-
tions, which appear to me of great import-
ance in forming a right judgement of this
caufe, 1 fhall now proceed to offer my
thoughts upon what feems moft material in
the cvidence adduced by either party, and
that with all poflible brevity.

Frowm the propofition which I have aflert-
ed, and I think clearly proved, concerning
the rule of evidence in {uch cafes, I infer,
that the proper ftate of the queftion 1s, If in
this cafe there is a clear and conclufive proof
of the fuppofition ; can Ilay my hand on my
heart, and pronounce that the proofs are
clear, certain, and conclufive? I declare I can-
not : On' the contrary, I think the proofs are
very ftrong on the part of the defender, and
wery fufficient to maintain his right.

Tue evidence adduced to prove the de-
fender’s filiation, if we allow it to be a cre-
dible evidence, is as ftrong and Afufficient as
can be expected in any fuch cafe, where the
lady is brought to bed in a forcign country,
“and the inquiry is made at fo late a period.
I thall firft ftate a fummary of this evidence;

.
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I fthall then offer {fome obfervations on the
force, connection, and credibility of it; and,
laftiy, I fhall deliver my thoughts on the ob-
jections to it, founded on the contrary evi-

dence.

It is clearly proved, that Lady Jane, tho"

advanced in years, was in that condition
which infallibly denotes a capacity to have
children. It 1s i1mpoflible there can be a
more dire@ and pofitive proof of pregnancy,
not by external appearances only, which muft
attend a real pregnancy, though, no doubt,
they may be artificial and .eafily counterfeit-

ed; but this pregnancy is direétly proved by

infpedtion, examination, and feeling of the
perfon. The actual delivery is proved by
two diret witnefles called by the purfuers
themfelves. Their evidence is confirmed by
ftrong collateral circumitances, depofed to by
Doctor Menager, by the nurfe Garnier, by
Madame La Marre’s fifter, and by the books
of La Marre, which prove an intercourfe be-
tween him and Madame le Brun. As the
gradual progrefs of the pregnancy is proved,
fo is the gradual convalefcence after the pe-

riod of delivery. It 1s proved, that Lady

Jane and Sir John entertained and brought

up thefe children as their lawful children, |

and

RN SR
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and that they treated them, on all occafioas,
with the moft paflionate and unaffected fond-
nefs. Itis proved,(a circumitance of irrefiftible
force), that in. their private correfpondence

for a courfe of years, they both exprefled the
moit uniform, the moft warm and tender

concern for thefe children as their lawful
children. It is proved, that the youngeit of
thefe children was the very picture of Lady
Jane: That fhe broke her heart with grief
when he died: That, in her laft moments,
fhe poured forth the moft fervent withes and
prayers of a fond mother, and of a pious per-
A{on, for the defender, as her only furviving
child ; and that Sir John, in his laft moments,
folemnly declared and affirmed the truth of
the birth.

I fhall now offer fome obfervations on the
‘material parts of this evidence.

Mrs Hewit’s direct evidence of the preg-
‘nancy is confirmed by other witnefles, of
whofe credibility there is no juft fufpicion.
'The two maid-fervants affirm the pregnancy
‘as a matter of fad, upon the teftimony of
‘their fight and feeling. It is proved, that
they were the perfons who put her to bed
~and attended her at her rifing out of it.
Iiabel Walker, a perfon of unblemifhed cha-

Q_q racter,
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racter, fwears, upon repeated exammnations,
that the faw her breafts and belly very big:
That fhe fhitted her and dreffed her: That
the found her with live child, It is proved,
that Effy Caw gave accounts to the {fame
purpofe when alive ; and her evidence is the
more credible, as fhe quitted Lady Jane’s fer-
vice from fome difpleafure. Other credible
perfons -concur in giving direct evidence of
the pr{:glmncf without the leait ambiguity.
Such are the teftimonies of Madame Tewis, Mrs
Hepburn, Madame Cbain, Mifs Primrofe, and
the Abbé Hibert. I can have no doubt, that
pregnancy, like any other matter of fa&,
may be proved, to a moral certainty, and by J
evidence which will be a juft and legal ground |
of belief. This I hold upon the authority |
of our law and of our practice. We have |
fcen various inftances of fuch proofs in cafes |
of women condemned. The infpe@ion and
report of fkilful perfuns is credited by the
judges. Itis the ground upon which they
refpite execution ; and I ncver heard of any
inftance where {uch reports have been found
to proceed on a miftake. The fame proof
was allowed and received in the civil law; 3;3

we find in the title de infpiciends ventre. An:
infpection was appointed, and the eftate, in
the
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TuEe actual birth is dire@ly proved by Sir
John Stewart and Mrs Hewit, witnefles called
by the purfuers themfelves.

Tais diret evidence i1s confirmed by a
feries of correfponding circumftances, depofed
to by the moft credible witnefles, or attefted
by writings which are admitted to be ge-
nuine,

Dr MexaGER 15 a moft unexceptionable
witnefs, e is a gentleman of fair reputa-
tion; he made the firlt difcovery to Mr An-
drew Stuart himfelf; and, upon different oc-
cafions, mentioned the material circumftances
to which he has depofed, before he had any’
intercourfe or converfation with the mana-
nagers and agents for the defender. His evi-
dence is firiking., He was intimately ac-
quainted with La Marre ; fays he was a man-
midwife of good fkill and practice: That La
Marre feveral times mentioned to him as a
fingular cafe, the delivery of a foreign Lady
in the 1748 at Paris: That the Lady was ad-|
vanced in years: That fthe came laft from
Rheims: That fhe was brought to bed of
twins: That he expe@ed fome time or other
to have better payment than he had received:
That one of the children was delicate, and_:::
was {ent to nurfe in the country, near Paris,

and
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and under his charge. This evidence con-
curs, in every material circumftance; with the
account given by Sir John; and as the in-
quiry is brought, at fo remote a period of
time, and after La Marre’s death, I think
it ftrongly confirms the truth of Sir John’s
ftory.

TuEe nurfe Garnier’s evidence is alfo ftrong-
ly correfponding. She fays, that about the
time which anfwers to Lady Jane’s delivery, a

twin-child was brought to her to be nurfed :
That he was a delicate child : That a ftranger,

whom fhe believed to be the father, made vi-
{its to him ; and that this child was left under
the care and charge of La Marre. At this
time, fhe livedin a village near Paris. By Sir
John’s account, the youngeft child Sholto, be-
ing in a delicate and dangerous ftate of health,
was fent to a nurfe who lived in a willage
near Paris, and was left under the care of La
Marre : That fuch a child, anfwering to the
‘defcription of Sholto, was kept and nurfed
by Garnier at this very period, refts not up-
on her evidence alone ; it is confirmed by the
teftimony of her neighbours. If this child
was not' Sholto, the youngeft twin, it is a
thing altogether incredible, that the purfuers,
with all the aids of their police, their Tour-

nelle
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nelle proceedings, and their Monitoire, would
have- failed to difcover the true hiftory of
this child, and to make it appear, that he was
the child of fome other perfon.

T'ue evidence of Madame la Marre’s fifter,
confirms the credibility of this evidence, that
the child nurfed by Garnier was the youngeft
twin Sholto; and La Marre’s books prove,
that he was in the intercourfe of bufinefy
with a woman of the name of Le Brun, in
whofe houfe the birth happened.

BuT the ftrongeft of all circumftances to
confirm the truth and reality of the birth, as
depofed to by Sir John and Mrs Hewit, are
thefe: The firiking likenefs of Sholto to
Lady Jane; the affetionate behaviour of
the parents on all occafions; their pri-
vate correfpondence, and their dying words,

Is it credible, that {fo many undeniable cir-
cumitances tending to prove the truth of this -
dire&t evidence fhould concur to fupport a
falfehood 7 Can we believe, that they picked
up in the firects of Paris, a child who anfwer-
ed exacily to the defcription which they had
always given of the youngeft child left near
Paris; and that this child fthould, in the opi- |
nion of every perfon who faw him, prove ta

be
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be the very picture of Lady Jane ? During the
whole courfe of their lives, from the time
they brought thefe children to Britain, they
were the objects of their care, and their oaly
-confolation in various misfortunes and diftref-
{es. It is proved, that on every occafion, Sir
John acted as a moft affectionate father, Lady
Jane as an afliduous and paflionately fond mo-
-ther. It is hard tobelieve, that they could have
kept on the mafk fo conftantly, They fay
indeed, that Lady Jane could diffemble and
- play the hypocrite. If we were even to al-
-low that thefe public teftimonies of affe@ion
- might have been artificial and affedted ; yet,
it {eems impofiible to believe that this diffi-
mulation was carried on in a correfpondence be-
tween them as fecret as converfation itfelf, Can I
believe that Lady Jane played the hypocrite,
when fhe broke her heart for the lofs of her
child Sholto? It is impoflible to read the de-
fcription which Mrs M<Crabbic gives of her
alfection upon the news of Sholto’s death’, and
to doubt that fhe adted and behaved in the
“true and real charaéter of a diffrefed mother. 1
‘know what hypocrify is: It is a public pro-
feflion of piety or innocence, to cover pri-
vate villainy or vice, or difcredit the impu-
“tations of them. But that 2 confederate in a
' criminal
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critninal courfe of life fhould, in her moft
private communications with the very aflo-
ciate of her crimes, breathe fuch conftant
ftrains of truth and innocence, fuch conti-
nued expreflions of love and maternal fond-
nefs for thefe children, is a thing unprece-
dented ; a thing out of all nature and credi-
‘bility, Nor can any one who knew Lady
Jane perfonally, or by character, believe, that
fhe could affront Heaven in her laft moments
by falfe and diflembled fondnefs to the fur-
viving child, or by hypocritical prayers in the
charatter of a true mother. There have in-
deed been inftances of real criminals who
have falfely profefled innocence to the laft
moments of a public execution, from various
motives that might be accounted for. But
the circumftances in which Lady Jane died
~were very different.  In her own chamber, in
the private bed of death, fhe was difcovered f
by furprife in the laft aéts of devotion; and |
her prayers were directed to Heavenalone, to |
fave and prote® her only furviving child.
F.ven fetting afide fentiments of religion, na- |
ture will not fuffer us to believe that this |
as hypocrify. 54
I‘ nus we have a ftrong connected chain of
direét and circumftantial evidence to fupport
the

o R
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the defender’s filiation, and maintain his de-
fence. I fhall now confider the moft materi-
al circumftances and articles of proof, from
which the purfuers are obliged to maintain
a very bold and ftrange propofitien, that all
this evidence on the part of the defender is
falfe and incredible.
- Upron this head, I do agree to an oblerva-
tion made by fome .of your Lordfhips, that
in confidering the force of a circumftantial e-
vidence, we are to conneét the whole cr-
camftances and weigh them together. But
good fenfe directs, and the nature of things
requires, that we firft confider weil the cur-
cumfitances {eparately, before we can put them
into the balance, or conneét them with propri-
ety; otherwife we fhall be in great danger of
misjudging, of allowing weight to evidence
whichis of no moment, or, perhaps, throwing
'pieces of evidence into the wrong fcale, In
EH'I.m'.lmmg numbers, we muit not fet down a fi-
gure where a cypher thould be. In weighing
EBVMEME, we muft not put-a circomftance into
#bhe chain or to the balance, which, fairly and
t{ﬂlldly confidered, is in its nature light, un-
‘certain, or of no confideration. In fthort, we
muit fairly eftimate every particular before
‘we give it a place in the total evidence ; and
‘we muft be particularly cautious, left fufpi-
Rr cions
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cions miflead us to put a falfe conftruction up-

on circumfitances. Like the jaundiced eye, fue

{picion difcolours the natural complection of

circomftances, and we muft guard againit itin
judging.

I have laboured to form an impartial judge-
ment of the circumftances urged by the pur-
fuers in this caufe, and I muft fairly and ho-
neftly confefs, that there are fome of thefe
circumftances, which, in my judgement, have

no folid weight; and there are other circum-
ftances which I cannot treat as trivial or of
no moment. I do not {it here to plead caufes,
but to form a fincere opinion, to the beft of
my judgement, on all matters before us, and
to deliver that opinion with freedom, and
without refpect to perfons or parties. [ fhall -:
therefore freely and plainly endeavour to ftate |
thefe two clafles of circumftances, as they
truly appear in my judgement, b
ThE fir/l, and I think the moft material ar-
ticle of the purfuers proof, is the evidence of
Godefroy’s books, as confirmed by himfelf
and his wife. If we give credit to this ar-
ticle, it proves at once, that the whole ftor
of a real pregnancy and of a birth was falfe,
Sir John, Lady Jane, and Mrs Hewit. ‘concur,
from firft to laft, in afirming, that fhe was
| brought

i B4
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brought to bed on the 1oth of July in the
houfe of Madame le Brun ; but if Godefroy’s
books deferve credit, the faét is, that they all
continued to refide in the houfe of Godefroy
down to the 13th of July.
T own I can give no credit to this piece of
evidence. In my confcience, I believe it is
falfe or erroneous, when I confider the weight
of evidence in the balance againft it: And I
will give reafons which are fully fatisfactory to
my mind for rejeting this piece of evidence al-
together. In the fir/? place, with regard to this
{pecies of evidence, the nature of it is not very
promifing ; nor does it feem to claim the in-
fallibility which the purfuers afcribe to it. A
“tavern-reckoning at the diftance of near 20
years, extracted from books which are clearly
proved to be full of razures, inaccuracies,
“blanks, and confufions. It was material for a
juft defence and fair trial of this great quefti-
on, that thefe books, on which the purfuers
' found, as containing conclufive evidence of
“the impofture, thould have been produced in
“court for our infpedtion. But we owe this
defeét, among many others, to the memorable
Tournelle procefs. Thefe books are confined to
the Tournelle, and muft for ever remain there.
Their founding on Godefroy’s books as evi-

dence,
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dence, brings to my remembrance what late«
ly happened: The executors of the noted |
Mother Douglas brought an action againft fe- 1
veral gendemen of diftinction, for payment of |
tavern-bills contracted in her houfe. We are |
not to prefume that thefe gentlemen %re-';
quented fuch a houfe as Mother Douglas’s: But
even fuppofing that they took a fancy to go
there, we arc not to imagine that they would |
have come off without difcharging their rec- |
koning. Secondly, The whole evidence for the |
defender, which appears to me very ftrong, as !1
I have already ftated it, muit fall a facriﬁceé
to this fingle article, if itis true; a degree
of credit T can never beftow on thefe
books, nor on the teftimonies of Mnnﬁﬂur
Godefroy and his wife.  Thirdly, Michell’s
book, his livre de logeurs, is allowed by the pur-i
{uers themfelves to be erroncous, though he |
and his wife {wear as pofitively to the verity
of it as Godefroy and his wife have done to
their book. Michell’s book, as attefted by
the evidence of himfelf and his wife, bears
the entry of Sir John and his family, at their
houfe on the 8th of July, and that they con ij
tinued in their houfe till their departure from:

et il el

Paris. 1 could never conceive how the pur-
fuers {hould perfuade us, that we muft afcribe |
infallibility

i
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dence; and thefe I come now to confider
and treat with greater brevity,

Tre objection of Lady Jane’s age is intire-
Iy removed by clear evidence, that fthe was
in that condition which undoubtedly denotes
a capacity of having children. The doctors
- do not differ on this point; they all agree,
that women having thefe marks are undoubt-
edly in a capacity of having children, with-
out diftinction of age. 1 can therefore juft
as well believe, that a2 woman in this condi-
tion at fifty may have children, as that a wo-
man at twenty-five may have children. The
Roman law fays, Malitia fupplet atatem. 1f
the natural marks of ability in either fex are
apparent, the age i1s no objection; but per-
fons either under or paft the ufual age may
have children. £iicpt

THE circumftanee that Lady Jane conceal- |
ed her marriage for fome time has been put !
in the fcale againft the defender; I think |
without reafon. To conceal the marriage as |
long as poflible, was a prudent and rational
condudt, from a fear of offending the Duke
and lofing her penfion ; anfapprehenfion which
the event proved to be well grounded ; far
the Duke did recal the penfion foon after hﬂ
got intelligence of the marriage,
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IT has always appeared to me inconcei-
vable, that Lady Jane’s endeavours to conceal
the pregnancy, by wearing a hoop and loofe
drefs, thould be ufed as an argument againft
the reality of the pregnancy. This endea-
vour was a natural confequence of her un-
willingnefs to difcover the marriage as long
as the could poflibly conceal it from the
knowledge ot her brother. The popular opi-
nion, perhaps with reafon, is, that hoops
were firft introduced to hide unlicenfed preg-
nancies : That a woman, who wanted to pafs
a falfe pregnancy on the world, thould ufe

the ftratagem of 2 woman who wants to con-
ceal a real pregnancy, is quite incredible and
unprecedented ; for, in the numerous cafes
quoted, there is no inftance of this, And
indeed, this feems to be one of thofe circum-
ftances which is mifplaced by the purfuers,
and ought to be put in the balance of the
ﬁefender’s evidence; for this endeavour to
conceal the appearances of pregnancy is natu-
rally an argument that Lady Jane was con-
fcious of a real pregnancy.

Tue journey to Paris is fully explained,
and rationally accounted for. It was proper

to leave Aix-la-Chappele, as the great refort
SIS LE : of
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of the feafon approached. That they did
not wait for the permiflion, which had been
applied for, to lie in at a neighbouring great
houfe, was certainly prudent, left it had not
been obtained, or had come too late; as the
owner lived at Vienna, and the application
was not propofed in proper time. Chevalier
Douglas advifed them to go to Paris, His
advice was good, and t'hc}ught fo at that
time: It was followed with all proper cau-
tion. They made fhort journies, and long
refts : They ftaid at Liege, I think, for five
days; at Sedan for nine days, and at Rheims
for a whole month.

Tuat Lady Jane never called for afliftance
of perfons of profefled {kill, either at Aix
or on the rout to Paris, 15 a carcumitance
which does not move me in the leaft. How
few of our Scots ladies, even in opulent cir-

cumftances, call for affiftance, if they hold
out well to the laft? Some very fine Englifh
ladies, who are delicate, and always in a
fright, muft have the doctor with them eve-
ry hour of the day: They may think this
circumftance odd; but, I am fure, our Scots |
ladies will not.

Tue objeftion, that Madame le Brun, in
~whofc houfe Lady Jane is faid to have been
delivered,
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{o that, if they were not in the houfe of Ma-
dame le Brun, for any thing that appears
from the evidence, they were no where: A
conclufion which naturally and neceflarily
‘drives us to believe the evidence of Sir John
and Mrs Hewit, that they really were in the
houfe of Madame le Brun, though this per-
fon cannot now be found out. |
Maxv other circumiftances have been urged
againft the defender as matters of evidence,
which appear to me perfetly innocent and
infignificant. The queftion was afked, Why
did they leave Rheims and go to Paris? But
this is really a very ambiguous circumitance.
If they had ftaid at Rheims, the queftion might

then have been afked, Why did they not pro-
ceed to Paris, where the beft afliftance could

have been had in cafe of danger in the delive-
ry? It wasafked, Why was {o obfcure a man
as La Marre employed in the important office
of Lady Jane’s delivery? Ianfwer, That La |
Marre was a very reputable man in his pro- .
feflion : And it appears from the evidence of |
Merager, that his afliftance too was befpoke in |
cafe of need. The queftion was afked, Why
did they fend away one of the children ! Why |
did they not carry both of them to the hnufag
of Michell ? The anfweris quite fimple and fa- |
tisfactory,
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tisfactory, That the youngeft child, being from
his birth very delicate and weak, was fent
to the country by the advice of the accou-
cheur, It wasfaid, Why did not Lady Jane,
who is pointed out in the evidence as a moft
tender and affe@ionate mother, go to vilit
her poor fickly child Sholto during all the
time of her ftay at Paris? I anfwer, It can
hardly be doubted that fhe did make vifits to
this child ; tho’ circumitances of this nature
may not be clearly proved at this time of

day: Nor do I remember that this queftion
was put to any of the witnefles.

I now come to mention, in very few words,
another clafs of circumfitances, which I cannot
confider as altogether light or trivial, and
which are not fo well accounted for. I have
never heard a good or fatisfactory reafon given
why the fervant-maids were left at Rheims.
It {feems ftrange that the child Sholto was left
{o forelorn at Paris, recommended to no per-
fon of their acquaintance, excepting La Marre;
and yet Sir John fays he had no certain di-
re@ion to find him. In ordinary cafes, in-
“deed, it is no unufual thing that children at
nurie are only feen by parents and phyficians,
or domefticks, till they are brought home:
But in the circumftances of thefe parties, in a

foreign
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foreign country, and removed at the diftance
of Rheims from Paris, it was certainly natu-
ral that they fhould defire friends on the fpot
to look after the child. I cannot help fill
thinking it is a ftrange circumfitance, not well
accounted for, that, when Lady Jane was in-
formed of f{ufpicions ftirring concerning the
birth of thefe children, the carried her in-
quiries no further than Aix-la-Chappelle, at a
time when the matter was recent, and {atis-
factory atteftations might have been got
from Paris. Sir John’s account of La Marre
is certainly odd; but I cannot confider the
particular of La Marre’s letters in the fame
very unfavourable light as fome of your Lord-

thips have placed them. 1 cannot fay, that
in my fenfe of this matter, there is a mani-

feft forgery of thefe letters, 'When Sir John
~was examined, thefe letters were produced to
him; he readily, and in a very natural man-
ner,as I remember, {faid, Thefe are not the ori-
oinal letters of La Marre; they are copies

which were taken at my defire by fome per-
fon at London : Upon further confideration,

indeed, he faid, that he thought one or two
of them might be originals;; but he did not
fay this pofitively : It is, therefore, a very pof-
fible thing, that Sir John Stewart having been

impor-
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importuned by Lady Jane te fend La Marre’s
" letters to her when in Scotland, Sir John,
who was one of the moft carelefs and irregular
men in the world, though a gentlemanny ho-
nourable man, may have, miflaid or loft the
true letters, and made up thefe from memo-
ry or from copies, to quiet Lady Jane. This,
though fuppofition only, is as natural, and
more confiftent with the circumitances 1n e-
vidence, and I am fure it is more charitable,
than the fuppofition of an acual forgery of
letters which never exifted; for it is in evi-
dence, that Sir John did, upon wvarious oc-
. «cafions, receive and read letters from La
Marre, '

Trover I allow that thofe circumftances
are perplexing and not fully accounted for;

yet, I muft fay, that there are two confidera-
tions, which, in my opinion, go far to re-
move the weight of them. In the fir/? place,
1 confider the fingularity and ftrange inatten-
tion of Sir John’s character. One of the wor-
thiet men who ever gave evidence in any

| caufe, I mean Mr Hepburn of Keith, has
- {worn to Sir John’s charaéter, with a truth
. and naivité that muft touch every body. He
. fwears to the probity and homour of  Sir
John'’s character; and adds, « He could re-
“ member
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“ member a joke well; but in other matters
“ he was apt to commit miftakes, and to
“ {peak rafhly.” Both this gentleman and his
lady Mrs Hepburn concur in telling parti-
cular inftances of ,Sir John’s ftrange inatten-
tion and want of memory in things that were
not jocular. I muft confider Sir John’s de-
claration and the other circumitances of evi-
dence, having at the fame time in my mind a
juft impreflion of his character; I muft alfo con-
fider, that Sir John was examined in an unufual
manner, when he was afflicted with the infirmi-
ties of age and difeafe, without any previous
condefcendence, upon a vaft variety of facts
which had happened at the diftance of many
years. Secondly, 1 ambound to confider, thatas
thisinquiry is brought at fo late a period, many
circumftances may now feem ftrange, which
would have been eafily explained and ac-
counted for, if this inquiry had been recently
brought; and I am greatly moved with the
circumftance which was obferved by one of
your Lordthips, concerning the man-fervant.
He was difmiffed by Sir John about the time
when they left Aix-la-Chappelle, and pro-
cceded on their journey to Paris. This was
mentioned by the purfuers as one circum-
ftance of fufpicion; and had it not been ex-

+ plained,
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plained, 1 thould certainly have confidered it
in that light: I tfhould certainly have fet
it down in the clafs of circumftances which
feem ftrange, and which I cannot uccunt for.
But by mere accident, the wife of this man-
fervant was found out ; and it is now in proof,
that the fellow had been a deferter from the
French fervice : That Sir John was unwilling
to part with him; but, for the above reafon,
he would not venture to go into France with
him.

I fhall conclude with obferving, that the
defender’s cafe will be fingularly hard in
two refpects, if judgment go againft him :
1/7, It cannot be faid, that he had a fair Bri-
tith trial for his birth-right ; for my part, I
can never think, that he has had a fair trial,
I cannot be fufpected to mean any refleétion
on the proceedings of this court. In this

court, he has had a fair and indulgent trial,
from the fitft great a&t of juftice, by which

pnﬂeﬂiﬂn of the efiate was awarded to him,
down to this day : But his trial has not been
fair, in refpe of the profecutors condu.
' I confefs, 1t furprifed me to hear an obferva-
tion from one of your Lm*clihips, that the

conduct of the caufe has no concern with
) r1'1 t thc
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the merits of it, and that the proceedings of
the Tournelle and of the Monitoire are im-
properly brought under confideration when
we are to determine this great queftion of
birth-right. The conduét of parties and their

agents muft always be confidered in a que-
ftion of fat, if any improper means have
been ufed to influence the evidencz; other-
wife bribery and downright corruption it-
{elf would not fall under confideration whn_eu
we judge of a proof. In this cafe, the arbi-
trary engines of France have been ufed to in-
fluence and pervert evidence, Thefe engines
have been mifufed ; for, in France itfelf,lfuclll
a fictitious criminal trial could not have been
tolerated ; nor would they have fuﬁ'éred fuch
a Monitoire to have been publifhed in any
caufe depending before the high courts of
Paris. The defender’s cafe will be fingular-
ly hard in another refpect, that there is no
inftance fimilar to this among the various
cales of fuppofitio partus which have. been |
quoted. In thefe cafes, for moft part, the |
trial was recently brought., In all of them, |
where conviction followed, the proof has been |
direct, clear, and conclufive. In no one cafe
has it been found againft the defender, where |

the
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dertake it; becaufe it would be more agree-
‘able to me, if thoife who have formed a con-
trary opinion could convince me, that 1 ought
to alter mine, as it is for fuftaining the rea-
fons of reduction.
Tue points of law which occur in this
caufe, appear to me to be cafily determined.
The fr/? is, Upon whom does the onus proban-
di lie? As to this, when one claims to be
ferved heir to his predeceilor, he muft prove
his propinquity; but, in order to eftablith
this, no more is neceflary, than to prove the
acknowledgement of his parents, or that he
was habit and repute to be their {fon, or ha-
bit and repute to be the heir of the perfon
to whom he claims to be ferved: The de-
fender has already proved this in his fervice,
and has al{o done {o in this procefs of reduc-
tion. But this is not a probatio probata. It
may be got the better of by contrary evidence;
and it lies upon the perfons who object to the
{ervice to bring this evidence. The crime of

partus fuppofitio is not a common one; but in-
- ftances of it have occurred ; and it would oc-
| cur more frequently, if perfons acknowled-
| ging one to be their fon, were fuflicient to
:--givc him that character. It would, therefore,
- be dangerous to fociety, if no contrary proof

could
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could be allowed of. And, if the acknow-
ledgement of parents, or of fuch as pretend
to be fo, eftablithes a prefumptio juris et de jure,
that the perfon fo acknowledged is really
their fon, your Lordfhips, and the Houfe
of Peers have proceeded very improperly in
this caufe, by allowing the purfuers to prove,
that the defender was not the fon of Sir John
Stewart and Lady Jane Douglas. For why
did you put the parties to the trouble and
expence of fo long a proof, if it can be of
no avail after it is brought? The procefs
ought rather to have been difmifled at the
beginning. But no lawyer ever maintained
fuch an abfurd propofition. For, as to this
point, the law ftands thus : That no perfon is
bound to bring a direét proof of his birth. It
is fufficient for him to prove the acknow-
ledgement of his parents, or the habit and
‘repute of his being their fon. This intitles
him to that charater, until the contrary is
proved; and which may be proved by thofe
who have an intereft. When I eftablifh thefe
- principles, I do not (as was hinted yefterday)
weaken the fecurity which men have for their
birth-rights, nor endanger the ftate of thofe
who have been born in America, or in the
moft diftant parts of the globe. For they

are
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The next point to be conflidered, is the
kind of evidence which is fuflicient for re-
ducing a fervice; and as to this, I am of o-
pinion, that direct evidence is not required;
but that a crcumitantial proof is fuflicient
for that purpofe. Lawyers who have wrote
upon this point of partus fuppofitio, have ex-
prefsly faid fo; and we have daily inftances
of men being tried for their lives, and con-
demned, on carcumitantial évidence. Occult
crimes can feldom be brought to light any
other way ; and indeed, circumftantial proofs
are as convincing as direct proofs ; nay, often
more fo; for in the laft, there is more ha-
zard of witnefles confpiring to {wear to a
falfchood. But, in a circumftantial proof,
where there are a number of witnefles and
circumitances, having no immediate connec-
tion with each other; and yet, all thefe cir-
cumftances pointing towards the fame cen-
ter; thefe muft be fully as convincing, and
make as {trong an impreflion upon the minds
of judges or juries, as any dire proofs
whatever; and, in judging of circumftantial
evidence, the whole circumftances ought to )
be taken together; for fome of them, which
may appear trivial by themfelves, may have

weight, when joined to others.
I
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I have confidered and recenfidered the evi-
dence now before us with all poffible atten-
tion. At the outfetting of the caufe I did be-
lieve that the defender was the fon of Lady
Jane Douglas. 1 had a prejudice in his fa-
vour ; but it was a legal one. I was unwilling
to believe that perfons of Sir John and Lady
Jane’srank could be capable of committing the
crime laid to their charge. In every cafe, the
prefumption is for innocence; I therefor: ex-
amined the proof brought by the purfuers with
the utmoit jealoufy, and that brought by the
defender with the mofit favourable eye; and
if, after all, I had entertained any doubt n
my own mind, if I had but {een a probability
that the defender was the fon of thofe who
acknowledged 5him for their child, I would
-have been tor :iﬂ‘oilzieing- him from the re-
duétion : For I hold it to be a juit principle,
that it is better that a fuppofititious child get
- this eftate, than that the fon of Lady Jane
' Douglas thould be deprived of it. God for-
' bid that this court fhould difinherit the fon
of Lady Jane Douglas! God forbid that I
' thould have a hand in difinheriting the {fon of
- Lady Jane Douglas. But if it appears to me,
" as it really does, that the defender is not her
fon, I cannot, frem motives of compaflion,

Uu give
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once; and yet Abb¢ Hibert, who is by ne
means a fufpicious witnels againft the defend-
er, {wears, that he was with Lady Jane e-
very day while fhe was at Rheims before her
going to Varis : That they daily walked out
together when the weather would perimit,
na generally did {o in a garden, the road to
which was through  the ftreet. And Mr
Querengal depofes, That at that time he met
Lady Jane three or four times upon the fireet,
And that the could not be fo unwicldy as
Mrs Hewit reprefented, appears from the oath
of the mantuamaker who took her meafure
when at Rheims, and yet did not difcover
her being with child. Mrs Hewit has indeed
denied, that any gowns were made or altered
for Lady Jane when at Rheims, previous to
her going to Paris; but this is difproved by
Tibby Walker, as well as by the mantnama-
ker; and Mrs Hewit’s denying it, is a circums-
ftance againft the defender,

THE appearances, however, of pregnancy,
is the ftrongeft part of the proof brought by

the defender. And I was once in hopes that
it rnlght have been fuflicient for convincing
me to form an opinion in his favour, not-
withftanding the other circumftances proved
by the purfuers; becaufe it is not alledged

that
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that Lady Jane had a falfe conception, or
was herfelf deceived; but that the appear-
ances of pregnancy were aflumed in order to
impofe upon others, I therefore thought, that
if there was a convincing proof of her ha-
ving a real big belly, it might go far to efta-
blith a real pregnancy ; and confequently, a rcal 1
delivery, For this purpofe, I carcfully: exa-
mined the evidence of thofe witnefles wlo
fay they had accefs to fee her without her
cloaths. The firft of thefe is Madame Tewis;
But, alas! we have only her declaration, and
not her oath ; and though people ought to be
“equally defirous to tell truth upon a declara-
tion as upon oath; yet, experience thows us,
that this is not the common opinion of man-
kind ; and therefore, the folemnity of oaths
has been introduced by all nations, and in e-
very age of the world, in order to difcover
the truth, Befides, although Madame Tewis
had fworn what fhe has only declared, I could
have paid little regard to her teftimony ; be-
caufe the has faid things which arc not cre-
dible. She is indeed more modeft when de-
claring before the notary; but Sir George
Colquhoun and Captain Louglas fwear, that
fhe declared to them, fhe had often vifited
Lady Jane in the morning before fhe got
ouf
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out of bed: That the had frequently fat down

upon her bed-fide, put her hand upon her |

belly, and found the child or children mo-

" ving. Now, it cannot be believed, that Lady
Jane would allow Madame Tewis to ufe fuch
~ freedoms with her. And the landladies with
whom Lady Jane then lodged have {worn,
that Madame Tewis vifited her feldom ; and
that people did not get accels to Lady Jane
when in bed. 'The next witnefs upoa this
point is Mrs Hepburn, [ have no reafon to
fufpe& her evidence ; but the did not {ee e-
nough for afcertaining that Lady Jane was

truly with child. She came into her room -

one morning at Leige, when Lady Jane was
putting on her cloaths, and though not then

drefled, it would appear from Mrs Hepburn’s |

oath, that the had on a fhort gown and petty-
coats ; at leaft, Mrs Hepburn makes her ob-
fervations from the fize of Lady Jane’s breails,

and not of her belly; and it furely cannot be |
gathered with certainty from the appearance |

of her breafts, that the was with child. Up- |

on this head I was willing to call in to my af-
fiftance the evidence which we have of what
was reported by Lffy Caw, one of Lady Jane’s

maids, who died before the commencement

e u s Sl e i

of this acion. She faid, the belicyed that |

Lady
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Marre, though it is proved they are forged;
and fhe has fworn, that the laft of them,
which 1s dated in the 1752, was received by
Sir John when ftaying in Mr Murray’s houfe
in London, though it is certain he left that
houfe in 1751 ; and what fhe fwears with re-
fpeét to the converfation betwixt Lady Jane
Douglas and the then Lord Advocate in
752, 18 very fufpicious. Upon the whole,
therefore, there is no proof of pregnancy
fuflicient for getting the better of the circum-
ftances which have been proved by the pur-
fuers, in order to eftablith the impofture:
But, on the contrary, fome of the proofs
with refpet to the pregnancy tend to cre-

ate fufpicions of its not being a real one.
Turre are fome fufpicious circumftances
in proof previous to Lady Jane’s going to
Paris; fuch as her different pretences for lea-
ving Aix-la-Chappelle, different places of de-
Atination mentioned, when about to leave it,
and the falfe pretence for leaving Rheims on
account of not having proper afliftance there
for her delivery; which I only juft mention,
becaufe they have alrecady been taken notice
of by fome of your Lordfhips. But there is |
onc etrcumitance, which has not been men-
tiDnEd,
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Leavine the maids at Rheims, when fhe
went to Paris to lie in, is a ftrong circum-
ftance againft her; as fhe had been at the
charge of having them about her in the fe-
veral places where fhe had formerly ftaid, |
their affiftance furely was more neceifary,f;
when fhe was to be brought to bed. It has
been faid, that this i1s a two-edged weapen,J
and cuts both ways; for, if Tibby Walker
was an accomplice, fhe ought to have been
taken to Paris, in order to have given evi-
dence of the birth. But, in the fir/? place,

fuppofing her an accomplice, it might have
been dangerous to have taken her to Paris,

left, upon an examination, and by crofs in-
terrogatories, the and Mrs Hewit might have
contradicted one another. In the next place, |

- perhaps Tibby Walker was not then an ac-
complice ; they might be afraid at that time
~to truft her with the whole of the fecrets;
and perhaps fhe is not yet an accomplice,
though her affection for the defender (which
fervants naturally acquire for children in the
houfe with them) has led her to {wear feveral
things in his favour, which are not agreﬁ:-!_l'
able to the truth. The pretence for leaving
the maids at Rheims, wviz. the want of moa"
ney, is alfo a firong circumiftance againit the
defendcr-;'
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defender; becaufe this pretence is a falfe one;
for it is in proof, by written evidence, that
Sir John had a credit upon Paris for near
2000 livres, and received the money two days
after he arrived there.

Tue capital point is the delivery of Lady
Jane. The defender 1s not bound to prove
this; but, if thofe who fay they were his
parents, or Mrs Hewit, who fays fhe was
prefent at the birth, give contradictory or
incredible accounts of it; or, if the accounts
given by them are partly difproved by cre-
dible witnefles, thefe things muft go a great
fength for eftablithing the proof of the im-
pofture. -

It has been {aid, that the delivery is proved
by two witnefles, viz. Sir John Stewart and
Mrs Hewit. If thefe witnefles were altoge-
ther hLabile, their teftimonies would go a great
fength againft the circumftantial evidence
brought by the purfuers. But parents, or
thofe who fay they are fo, cannot be admit-
ted as evidence in fuch cafes; though, if they
give a probable account of the matters, it
will aid the defender ; if they do not, it muft
have weight againft him. But their oaths on
‘that head cannot amount to a proof; other-
wife, it would be an eafy matter to impofe a fup-

pofititious
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pofititious chil'ql on the world; becaufe they
would have no more to do, than to fwear
to what they had alledged. Befides, even
fuppofing, that twenty witnefles had fworn
to the actual delivery, yet, if fhall be thown,
by infernal or external evidence, that thefe
witnetles have {worn faifely, the proof by
thefe witnefifes may be got the better = of,
This often happens in the courfe of judicial
proceedings; your Lordihips are often obli-
ged to weigh evidence, when contradiQery,
and to confider which preponderates, If;
therefore, the -purihers have proved, that
Lady Jane, Sir John, and Mrs Hewit, have'
given inconfiftent, contraditory, and incre-
dible accounts of - this aﬂhir, and fuch as are
in part di_fprmfed by other evidence, it muft
go far for eﬁahliﬂﬁng the impofture.

Lapy Jaxe carefully avoided entering in+
- to particulars concerning her delivery in the
many letters wrote by her upon the fubjﬂ&.i
and in the converfations fhe is proved to
have had concerning it. This of itfelf is 3

fuipicious - circumitance. She never men~
tioned the houfe where, nor the man-mid-
wife by whom fhe was delivered; and me
tioned no circumftances (E.G_ncerning the btrth;»
except once when prefled to it by Lady S,b!.ir;f"

on |
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Lady Jane’s going there; and it is admitted
he did not. Now, although there was no ne-
ceflity for going previoufly to Paris to be-
fpeak an accoucheur, becaufe in fuch a town,
one could be found on a fhort warning ; yet,
when Sir John tells falfehoods when exa-
mined concerning the delivery, and the cir-
cumitances attending it, it creates a fufpi-
cion, that the whole tale told by him is falfe.

Mrs Hewrit fays, that no nurfe was be-

fpoke previous to Lady Jane’s delivery,
and that Lady Jane would not befpeak one,

becaufe the did not know if the would have a
living child. This is indeed fingular; no la-
dy 1s certain that fhe will haye a living
child, but all hope for one, and in that view
take care to provide a nurfe, even when
living in their own country amongft friends
and acquaintance; and it was much more
neceflary to do fo in a foreign country, and
at a place where one had no acquaintance,
An ingenious anfwer was fuggefted to this
by one of your Lordfhips who delivered his
opinion yelterday, »iz. that Pier la Marre
had befpoke . the nurfe, whofe name is
Garnier: 'lThat Mrs Hewit did not know
this; and as two children were born, when
only one was expected, the weakeft child

was
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was given to her, and another nurfe behoved
to be provided for the other child. But this
fuppofition is contradited by the proof ;. for
Mrs Hewit, who was well acquainted with
all Lady Jane’s tranfactions, {wears exprefsly,
« That Lady Jane would not allow any nurfe
« to be befpoke before her delivery, becaufe
“ fhe faid the did not know if fhe would
« bear a living child.” And Mrs Hewit, in
her letter to the maids, dated 22d July 1748,
giving them an account of the delivery, writes :
« The children are two lovely creatures, but
« the youngeft very {mall and weakly; fo the
« Doctor beg’d he might be fent to the coun-
“ try, as{oon as poflible; your mafter andThad
*“ to go not a little way betore we got a nurie
« that we would part with him to; atlaft, we got
« one of the cleaneft beft women you ever faw,
« 2 farmer’s wite.” It was therefore Mrs Hewit
and Sir John, and not Tier la Marre, who
provided this nurfe for Sholto; and I will by
and by thew, that whether Sholto was Lady
Jane’s fon or not, he was not the child nur-
' fed by Garnier. It is alfo obfervable, that
Sir John and Mrs Hewit gave different ac-
counts of the defender’s nurfes ; and even in
‘Mrs Hewit’s letters to the maids wrote from
Paris, the accounts the gives of thefe nurfes

do
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do not agree. Sometimes the makes their
number amount to four, fometimes to five;
fometimes they are all good ones, fometimes
not: 1 only mention thefe things as circum-
ftances, to fhew that fcarce in any one parti-
cular do we find Mrs Hewit and Sir John
agreeing in one ftory. '

Sik Joun SrtewarT, in his declaration,
fays that he did not know where to find Pier
Ja Marr, except in the Thuilleries or Luxem-
burg garden. Thisis trulyincredible; for what
was to be done if Lady Janehad taken her
pains in the night-time, or at a time of da‘jr
‘when La Marre was not in thefe places? Sir
John indeed thinks proper, in the oath ke
afterwards emitted, to corre®t what he had
formerly faid, and alledge, that La Marre, on
feeing Lady Jane’s condition, told him where
he lodged: But this correlion cannot be cre-
dited; for Sir John had formerly faid, that
if Lady Jane had taken her pains in the night-

time, he behoved to have fought for another |

accoucheur, though he did not pretend to
know where any fuch was to be got. He had

alio faid, that he did not know how to di- |

red his letters for Pierda Marre when he wrote
to him from Rheims; and therefore dire&ed
them to the care of the poftmafter,” He alfo

faid,
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faid, that on his return to Paris to fee Sholto,
he went to the Thuilleries in queft of Pier la
Marre ; becaufe ftill he did not know where
he lodged. The pretence for La Marre’s not
telling where he lodged is incredible. He
fays it was becaufe he had come to paris about
a thorny affair. But why could he not trujt
Sir John with the place where he lodged, {ee-
ing Sir John pretends that he was intimately
acquainted with him in the 17217 Could henot
truft him as well as the poft-office people ? Be-
fides, La Marre does n ot appear to have kept
himfelf fecret while at Paris; for Sir John
fays he walked daily in the Luxembourg and
Thuilleries, and alfo appeared in the coflec-
houfes.

AxoTHER circamitance is, that, according
to Mrs Hewit’s account, Lady jane had no

fick nurfe. Tibby Walker indeed fays, that
Mrs Hewit wrote to her, there was a fick
nurfe; and gives this as a reafon why fhe
needed not be fent for to Paris. One of the

two muft be miftaken in this particular.
AxoTner very fufpicious circumitance 18
this, That according to Mrs Hewit, L.a Marre
never came to fee Lady Janeafter her delivery
except once. This is confirmed by Michell’s
FEUP.I‘E, who agree, that no accoucheur viiit-
Yy ed



354 THE SPEECH OF

ed her while in their houfe., This is indeed
very extraordinary, ‘The moft eminent and
beft employed accoucheurs repeat their vifits |
‘to ladies after having delivered them ; and it
is not to be credited, that fuch an one as La
Marre would have taken fo little care of La-
dy Jane, had he really delivered her. This
circumftance is the more extraordinary, that

Pier la Marre is faid to have had the charge
of Sholto; and fuppofing he had taken no

care of Lady Jane after her delivery, why
did he not come to tell her how the weak
tender child Sholto was doing, either while
fhe refided at Paris or at Dammartin ?

Witn refpect to the place of dclivery,
when Sir John was prefled by Mrs Napier to
give an account of it, he declined, faying he
had forgot the names of places; at laft, when
hard puthed by her, he condefcended upon
Michell’s houfe as the place of delivery.
Mrs blewit, about the fame period, writes to
the Duke of Douglas, that Lady Jane was
brought to bed in Michell's. Now, though
Mrs Hewit might forget French names; yet,
how came fhe to condefcend upon a WIrong
place, and on one as the place of delivery
where it did not happen, and with which
Jhe might be well acquainted, having flaid

Imorc
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more than a fortnight there? And when ex.
amined upon oath before your Lordfhips, the
{aid, that when places were mentioned to her
the might remember them. If fo, how came
the to fall into this miftake with refpect to
the place of delivery ? And after it appeared
from the inquiries made by Sir James Stew-
art, in confequence of a letter from Mrs Na-
pier, that Michell’s was not the place of de-

livery, Le Brun’s was pitched upon.
ANoTHER ftrong circumftance againft the
defender 1s, That both Sir John and Mrs
Hewit fay, that neither Lady Jane nor Mrs
Hewit ftirred abroad while thef,r were at Pa-
ris, until they went to Dammartin; and yet,
we have the moft certain proof, that they went
to Verfailles about the 26th or 27th July;
Madame Blainville, who went alongft with
them, {fwears to this. It is confirmed by the
oaths of Madame Blainville’s daughter, Mon-
fieur and Madame Michell, and Monfieur
Breval, and by the fervants of Madame
Gourey’s houfe, to whom Madame Blainville
told of the jaunt long before the commence-
ment ot this action ; fo that, if any fact can
be confidered as proved by the teftimony of
' witnefles, this is fo. The defender has brought
nothing to contradict this, but a certificate
1rom



356 THE SPEECH OF

from Madame Gourey, in which fhe writes;
that the does not believe Madame Blainville
obtained leave from her to poftpone her co-
ming home to her fervice for fome days.
But this extrajudicial declaration cannot con-
tradict the direct evidence. If Lady Jane
was really delivered of twins upon the 1oth
July, it is not probable, that the could, upon
the 26th or 27th of that month, take a jaunt
of pleafure to a place twelve miles diftant from
Paris, walk in the gardens there, and return
to Paris the fame day. But whatever be in
this, can it believed, that, if the had {o much
ftrength, fhe would not have gone to fee her
child Sholto, who is reprefented then to have
been in a very low and weak {tate, and refi-
ding near to Paris? One of your Lordthips
yefterday obferved, that perhaps Lady Jane
did go to fee him, only that the queition had
not been alked at Mrs Hewit. But this is a
miftake ; for fhe exprefsly depones, “ That,
« when Lady Jane and the deponent were at
« the village near Paris, Sir John left it, and
« went to fec the boy Sholto (which, however,
« Sir John himfelf denies) ; but that Lady Jane
« never went to fee him, either from Paris, nor
« from this village, being weak.” Mrs Hewit’s
denying the jaunt to Verfailles, is alfo a cir-
cumfitance



LORD KENNET. 357

¢cumftance againft the defender. Want of
memory will not excufe this; for, as it was
the only time fhe ever was at that place, the
behoved to remember it. “

Tue next fufpicious circumftance is the
conduét of Lad}' Jane, Sir John, and Mrs
Hewit, when at Michell’s. They do not men-
tion there, that they had been at Le Brun’s,
nor do they mention La Marre, or that Lady
Jane had been brought to bed of twins: But
fay, they had a child in the country, of which
Lady Jane had lately been delivered. Why
did they not bring the child along with them
in the coach, inftead of fending him to the
nurfe’s houfe in Paris, which they fay they
did? Why fay, that he was fomewhere a-
bout St Germains, if he was in Paris? And
it is obfervable, that, when they went from
Michell’s to bring the child, they fet out in
the morning, and did not return until the e-
vening of that day, or morning of next day,
that it might be believed they had gone to
the country for him. Madame Favre, the
defender’s nurfe, and Michell’s people, all a-
gree, that the child which they brought
home appeared older than ten days.

AxoTrER extraordinary circumftance is,
That according to Sir ]uhn and Mrs Hewit’s

- account
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account of the matter, Sholto was left uhder
the care of La Marre, without their knowing
to what place he was fent, or the name of
his nurfe, even though they did not know
where La Marre himfelf lodged ; and they be- |
hoved to find out La Marre, before they
could find the child, What if La Marre had
died, or had left Paris, where he only was
occafionally, according to Sir John’s account ?
By what means would they, in thefe cales,
have found out their child?

AxoTner remarkable circumftance is this,
That no body ever faw Sholto until he made
his appearance at Rheims, altho’ Sir John had
acquaintance at Paris, and there was one Mr
Johnfton there, a coufin of Mrs Hewit, who
lay under obligations to Sir John and Lady
Jane; he was made acquainted by aletter from
Mrs Hewit of Lady Jane’s delivery, after they
had returned to Rheims, and yet was not de-
fired to f{ee Sholto. Is it credible, that, if this
child had then been in the neighbourhood of
Paris, Mr Johnfton would not have been de-
fired to fee him, and to write how he was
thriving, and what care his nurfe took of
him?

AxoTHER extraordinary circumftance 1s,
That Sir John does not remember where he

lodged
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lodged when he returned with Lady Jane and
Mrs Hewit to Paris in November 1749, in or-
der to bring Shoito from his nurf{e; and they
ftay three days at Paris before they either go
to the village ' to lee the child, or order him
in to them. Would a2 fond mother, who had
not feen her weak child from the period of
his birth, have acted in this manuer? Noj it
1s incredible.

Tue diftance of time, or bad memories,
may account for miftaking or forgetting fome
particulars, but cannot account for fo many
as have been taken notice of; efpecially as
they regarded an affair in which Sir John was
fo much interefted: When quecftioned by
Mrs Napier, the diftance of time was not fo
great. 1 had not the honour to fit among
your Lordihips when Sir John emitted his de-
claration, but I have heard, (and am perfua-
ded from your Lordfhips juftice) that he was
examined by your Lordthips with great deli-
beration ; that he perufed his declaration from
time to time, and corre@ed fome thingsin it:
- And the letters which he wrote to Mr Maille-
fer and Mr Clinton, immediately after his
_ examination, fhew, that he was abundantly
‘allert and attentive to what he was doing.
Mrs Hewit, when examined, did not pretend

to
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to have a bad memory, only that fhe could
not remember French names. On the con-
trary, when called upon in March 1765, 1n or-
der to be re-examined, fhe fays, « That fhe is
“1n fuch a fitnation fhe cannot tell what is
“ right or wrong at prefent; that it is hard
“ thele queftions bad not been alked two
“ months ago, when fhe could have given
« anfwers.”

AxoTHER ftrong circumitance againft the

defender 1s, That altho’ Sir John and Lady
Jane were early informed when abroad, by a

letter from Mr Colvill, of the fufpicions en-
tertained in Scotland concerning the truth of |
the defender’s birth; yet they took no care to
remove thefe fufpicions, by procuring proper
atteftations of it. They were again informed of
thefe fufpicions upon their arrival in England
about the end of the year 1749 ; and yet they
took no proper methods for clearing the truth, |
by procuring afidavits from La Marre and Le
Brun. This circumftance is the ftronger, that |
they did not altogether difregard thefe fufpi-
cions, but fent to Aix-la-Chappelle for decla. |
rations with refpeé to the appearance of preg- |
nancy; and yet they did not do what would |
have been much more effectual : They did not |

attempt to get any atteftations from LaMarre,
Le
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Le Brun, or others prefent at the delivery,
of the truth of it, though thefe might eafi-
ly have been obtained in the 1750, if Lady
Jane had truly been delivered of twins.

It has been alledged, that Lady Jane would
not apply for fuch atteftations, becaufe the
took it amifs that her honour thould be called
in queftion ; and the was advifed by the Lord
'Advocate, that fuch atteftations were not ne-
ceffary, as thofe who objected to the truth of
the birch behoved to prove their objections.
But, 1/2, Nobody of common prudence

would, on a pretence of honour, have
neglected a thing fo much for the advan-

tage of their children. 2d/y, It appears
fhe did apply for atteftations, though not to
the proper perfons. 3dly, She did not get
the advice from the Lord Advocate till 1752;
fo that could not regulate her conduct in
1750; and it is not probable, that ever the
Lord Advocate gave fuch an advice : He was
a man of more underftanding : Befides, the
matter might have been made eafy, without
fending to Paris for atteftations from La
Marre, if Sir John had kept fome of the many
letters which, he fays, he received from him
when at Rheims, and which certainly he
would have done, had he received any fuch;

Lz efpecially,
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efpecially, when it is confidered that he was
made acquainted, when at Rheims, with the fu-
{picions then entertained in Scotland againft
the truth of the birth, Many letters, of much
lefs impertance, have been preferved by Lady
Jane aad Sir John ; add to this, that in place
of getting an atteftation from La Marre, or
producing real letters from him, four forged
letters as from him are produced. Truth
does not ftand in need of fuch fupports, and
onec who will be guilty of forging letters,
may alfo be {uppofed capable of forging chil-
dren; at lecaft, as none will commit a crime,
unlefs he has fome reafon for fo doing, Sir,

John would not have forged letters, if real
ones could have been procured. If it {hall
be faid, that Sir John could not get letters

nor atteftations from La Marre in 1750 or
1752, becaufe La Marre was then in Italy for
his health, it muft then be admitted, that:i
Lows Pierre Declamaire, whom the de-|
fender has now pitched upon as the accnu«-g
cheur, was really not fo; for it is proved, tha )
he never went to Italy, but refided at Paris
till his death,and that he wasalive in the 1752.

I't has been faid, that the letters in pkrpcef'“j"
are not forged, but copies from nriginalsg
But Sir John fays, that {fome of them are

originals,
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for money ; yet this did not arife from his
not receiving money, but from his not be-
ing an occonomift. Lady Jane, at that time,
enjoyed her penfion of L. 300 per annum from
her brother; and Sir John alfo occafionally
reeeived money ivom other people. It isin
proof, that, on lis arrival at Paris at this
time, he received about 2000 livres. When
he was poflefled of this money, he furely
vould not, in order to fave i, Ip]ace Lady
Jane in an improper houfe. He treated Mon-
fleur Guenet in the journey from Aix-la-
Chappelle to Rheims; and when he was fa
cpen-handed, he would not omit taking pro-|
per care of Lady Jane, when he had money
to enable him to do it.

I do not think it conclufive againft the de-
fender, that Pier la Marre cannot now be
found. He may have left Paris or died be-
twixt the time of Lady Jane’s delivery and the
taking of the proof. This is the fairargcument
for the defender. He is not bound to pro- |
duce him; butI think the defender can draw |
no affiftance to his caufe from the dif{:overyj
of a Louis Pierre Delamarre; for this m:m--i
can by no means anfwer the defcription |
which 8ir John gives of the Pier la Marre who
delivered Lady Jane. The La Marre whom

he
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he defcribes was a Walloon. I am not {fo well
acquainted with the geography of that coun-
try, as to fay how far one born in Mentreuil
may be confidered as a Walloon ; but furely
the other circumitances do not agree. The La
Marre defcribed by Sir John was about 6o
years of age in the 1748 : The other La Marre
was then but 37. The one was a furgeon to
a regiment with whom Sir John was made
acquainted through the means of Colonel
Fontaine when at Leige in 1721; and he was
then intimate with him. The other never
was a {furgeon to aregiment, and in 1721 was
only a boy of ten years of age. Sir John’s
Pier la Marre was only occafionally at Paris
upon an affaire epincufe; the other had his
conftant refidence there. The one afterwards
went to Italy for his health; the other never
"went there, Sir John’s bad memory will not
account for thefe difcrepancics: A bad me-
mory might make him forget faéts, but could
never make him invent them,

TraaT this Louis Pierre Delamarre deliver-
ed a foreign Lady at Paris, is proved by fe-
veral witnefles ; but it appears from the proof,
that Lady Jane was not this forcign lady,
becaufe the delivery happened previous to the
year 1748, Mr Menager, who endeavours to

apply
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apply this delivery to Lady Jane, admits, that

Ia Marre told him of the delivery in the
Chambre de guarde of the Hotel Dieu, in pre- |

{fence of Monfieur Melet and Monfieur Giles,
Thefe two witnefles agree with Menager in
this; and add, that it was when La Marre re-
fided in the Hotel Dien, as a furgeon there;
and it 1s in proof, that he left the Hotel in
December 1746. The evidence of Monficur
Giles has indeed been objected to; but-no
objection is offered againt the evidence of
Monfieur Melet ; and there are feveral things
in Menager’s oath which fhew, that he can-
not be credited. Thus he fays, that La Marre
taught midwifery, and praéifed under Mon-

fiecur Menjon. Thisis difproved by Menjon’s |

oath. Monfieur Menager fays, that La Marre
figned his name P. and Fier la Marre ; tho’

it is not cuftomary for French people to fion®

by their Chriftian names; and it is proved,

by La Marre’s brothers, and by the produétion |

of writings fubfcribed by him, that he on-
ly figned Delamarre. 1t is evident, that
Menager has fworn to the fubfcription as a-

bove, in order to fupport the forged letters,

which are fo figned. Monficur Menager fays,

2 n o cmenia b ofall il i aibe' wllie L - 1k o

that he himfelf was recommended to the

Comte d’ Argenfon, as his furgeon by Mr
Bagieu.
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a village two or three leagues from Paris on
the road to Amiens., Garnier lived at the
Hauteborne within one eighth of a league of
Paris, on the road to Menilmontain., Sholto’s
nurfe ‘'was a farmer’s wife, Garnier a quar-
rier’s. Sir John and Mrs Hewit agree, that
Sholto’s nurfe came for him ; but the child
was brought to Madame Garnier. Mrs Hewit
writes to the maids, that fthe got Sholto’s
nurfe, and that {he was prefled togo toRheims
with him. Garnicer fays, the was befpoke by
La Marre, and never defired to leave her own
houfe. Garnier never heard the name of the
child, or to whom he belonged; he has
therefore been a concealed one.  This was
not Sholto’s cafe; La Marre told Garnier, that
the child fhe was nurfing would one day be
‘the richeft in his kingdom. This could not
be Sholto; for his elder brother behoved to
be richer than he. _ '
Bur, chiefly, the time of the year when
nurfe Garnier got the child does not agree
with the time of Sholto’s birth: For Garnier
fays, her fon Jerome was then fix months, or
{ix months and a half old, and he was born |
on the 2cth of March; fhe therefore receivr:d}l
the child which fhe nurfed in Scptcmber,-é
which agrees better to his coming with torch- |
light about eight or nine of the clock at
night,,:

Ll
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night than the bringing a child in that man-
ner 1n the month of July. This child ftaid a-
bout 18 months with Garnier, and was taken
away towards the fpring: Sholto ftaid only
16 months with his nurfe, and was taken a-
way from her in November.

I only take notice of thefe things, to thew
that the defender receives no aid from find-
ing a Pierre la Marre, and nurfe Garnier:
But they are not corclufive againft him, as
it is extremely poflible that the Pier la
Marre who delivered Lady Jane, (if {he
had even brought forth children), and that
Sholto’s nurfe might not be found at fuch a
diftance of time, and the defender is not
bound to produce them; I do not, therefore,
reft my opinion againft him on thefe things,
but upon what I formerly ftated, viz. The
contradictory and incredible accounts given
by Sir John and Mrs Hewit concerning the
birth, concerning the man-midwife, the pla-
cing of Sholto they did not know where, no
body ever feeing him till he made his ap-
pearance at Rheims ; their getting no at-
teftations from Paris concerning the delivery;
producing no real letters from Pier la Marre,
but producing forged letters in place thereof;
2nd other circumfitances which I have already

Aaa taken
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taken notice of, and will not repeat; and
upon what I have {till further to obferve. |
AcainsT thefe proofs and circumitances
which I have already taken notice of, the ob-
je@ions founded on the Tournelle procefs and
the monitoire, do not ftrike; and notwith-
ftanding of thefe objections, I cannot altoge- f
ther lay out of my view the proofs brnught'

by the purfuers, which 1 am now to mention.
Tuere is, in the fir# place, the proof of
Sir John and Lady Jane’s refiding at Gode- |
froy’s from the 4th to the 14th of July; in/
which cafe the could not be delivered in Le
Brun’s on the 1oth of that month. This refi-
dence is exprefsly depofed to by Monfieur
Godefroy and his wife : That his memory is |
good, appears from his remembering the let-
ter whereby Monfieur Maillefer recommended
Sir John to him, before that letter was found ;
and he does not {wear altogether from me-
mory, becaufe he had his books to aflift him,
1t i3 true, that the name is blank in the title
or the accompt which he afcribes to Sir John
and his company ; but he was afifted to - fill
up this blank by the entry of Sir John in his
houiehold-book on the 8th of Auguft that
year, where Sir John is exprefsly mention-
ed; and Mr Godefroy fwears, that both ace
compts
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compts relate to the fame perfon: He was
alfo aflilted by the livre & infpecteur, where Sir
John is entered by name. The accuracy of
the houfehold-book is eftablifhed by the in-
quiry which has been made into it for the
fpace of three years: It is admitted, that Sir
John and his company entered to that houfe
on the 4th of July, and ftaid there for fome
days; and, if this accompt does not apply to
them, there is no other in it that can. 1t agrees
as to the number of three perfons, and their
paying their bill on the 8th of july, and en-
tering again on the gth at night: And 1t 1
a proof of the goodnefs of Mr Godefroy’s me-
mory, that he even remembers the room in
which they lodged; and I do not fce it pre-
tended, that he was miftaken in this particu-
lar ; His evidence is the more to be depended
upon, that Mr Godeiroy infifted confidently,
that Sir John and his company refided at Lis
houfe during the above period, at a time when
the purfuers agent did not believe he had
faid there; but infifted that he and his com-
pany had refided in Michell’s houfe from the
8th of July.

A great outcry has been made againft the
Tournelle procefs; and it has been infifted,
that the witnefles who have been examined

before
r
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before that court cannot be credited. For
my own part, I condemn that procefs; I think
it was improper to call a Britifh fubjeé before
a court in France, to which he was not a-
menable, But I cannot fee how that procefs
could be fo hurtful to the defender, as is pre-
tended. It has been faid, that the witnef-
fes were tied down, not to depart from the
evidence which they had given before that
court. But why is it to be imagined, that
they {fwore falfely at firft? It often happens,
that witneffes are examined in this country
upon the fame facts before different courts.
As firfl before the jufticiary or commiflary-
courts; and afterwards before the Court of
Scflion. But was it ever pretended, that they
could not be received as witnefles, or credit-
ed, becanfe they had formerly been exami-
ned before another court? Surely, no: The
witnefles examined before the Tournelle have
been compared to {laves {wearing under their
mafter’s lath. But the comparifon furely was
highly improper. For the parliament of Pa-
ris has long been confidered as a reputable |
court. The members of it have often ftood
up for the liberty of the fubje@, fo far as the
conflitution of that country would allow;
and whatever may be the cafe with refpe@ |

te
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to ftate-trials, I never heard, that, in private
caufes, the parliament acted partially, or un-
jultly, even betwixt the {fubjeds of that coun-
try. What then could induce that court to
deviate from the paths of juftice in a foreign
caufe, in the event of which no French-
man had any cencern ?

Tue method of examination before that
court has been obje@ed to, as the plaintes are
read over to the witnefles, before their giving
evidence, and becaufe they are examined with-
out the prefence of the parties. But this ob-
jection does not much move me, In trials be-
fore the Jufticiary-court in this country, wit-
nefles have accefs to fee the printed indi@ments
before they are examined; and the method of
examining witnefles differs in different coun-
tries. Here it is thought proper, that parties
thould be prefent, and have accefs to put
quettions, and crofs queftions to the witnef-
fcs. Abroad, in other places, as well as in
France, it is thought more expedient for
bringing out the truth, that none be prefent,
except the judge, the witnefs, and the clerk,
Truth may be come at both the one way and

the other.
TuaT all the witnefles did not think them-

flves tied down firictly to adhere to what
they
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they had depofed before the Tournelle, appears
from the evidence of Madame Godefroy. For,
when fhe was examined before that court, {the
did not remember Sir John Stewart, But, when
afterwards examined before your Lordfhips
commiffioners, the came to recollect his ha-
ving ftaid in her houfe, to which fhe was pro-
bably led by perufing the houfhold-books.
As for the purfuers not believing for fome
time, that Sir John and his company relided
in Godefroy’s from the 4th to the 14th July;
it is of no moment; they were naturally led
to this, by Sir John’s having faid to Mrs Na-
pier, that Lady Jane was delivered in Mi-
chell’s houfe on the roth of that month; and
by their finding an entry in Michell’s lvre
& infpecieur, bearing, that Sir John was there
on the 8th of that month. But it is nowe- |
vident, that this was an error in writing the |
figure, which ought to have been the 18th,
This tends to confirm the evidence given |
by Godefroy, rather than to weaken it, as‘:
it fhews, that he had not been practifed up- |
on by the purfuers. ]
As to the Monitoire, I condemn the ftyle of
it. It defcribes perfons and dates too parti- |
cularly ; but it does not firike againit that part 1
of the evidence which I have juft now men- !

tioned; |

T g i
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tioned ; and, if the purfuers have made out,
that Sir John and Lady Jene remained in
Godefroy’s from the 4th to the 14th of July,
it is decifive of the caufe.

Bur the purfuers proof receives an addi-
tional weight from confidering what is in
evidence concerning the enlevements of Mi-
gnon’s child in July 1748, and Sanry’s child
in November 1749. That two children were
taken away at thefe periods, cannot be doubt-
ed. 1If the evidence of taking away Mignon’s
child refted entirely upon the tﬂﬁim{:niés of
Madame Mignon and her hufband, I would lay
no firefs upon it; 1/% becaufe the hath fworn
falfely with refpect to her feeing ‘the memo-
rials; and, 24y, becaufe of the improper ftile of
the Monitoire: But the evidence does not
reft upon their teftimonies: The thing is
proved by a great number of witnefles, and
is firengthened by this; that, about the fame
time, propofals were made for a child from
Madame Charlan; but the child not accepted
of, becaufe it was too old: The coincidence
of the time when Mignon’s child was taken
away, with the time when the child faid to
be Lady Jane’s made his appearance at Mi-
chell’s, is remarkable; and the time of the
enlevement of Mignon’s child is diftinctly
afcertained

#
-
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afcertained by 'the time of keeping the feaft
of St Clare that year, and the day of the
week on which the workmen at the glafs-
manufactory gave up their work. It is alfo
remarkable, that two children were at that
time wanted by the perfons who took Mig-
non’s child, and that thefe perfons were fo-
reigners.

Tue enlevement of Sanry’s child was dife
covered before publifhing the Monitoire, and
is proved by written as well as by parole evi-
dence, to wit, the entry in the police-book.
It is true, this entry bears date in January
1750. But this is of no weight; for the en-
levement happened fome time before that;
and the entry mentions, that the child was
taken away by Duvernes; and it appears
“from the police-books, that he lodged in the
Croix déFer 2 1ft November 1749, which anfwers
to the time when Sir John and Lady Jane
were at Paris that year; and it is proved by
witnefles, that Duvernes only ftaid a few days
at the inn. It is alfo proved, that the child
was a fair one; and that he was taken away,
by a gentleman and two ladies, who were fo-
Teigners.

Tue proof of thefe two enlevements have

great weight in this caufe, when the circum-
{tances
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ftances of each are confidered : The il hap-
pens in July 1748, the other in Novermber
1749. The only two periods in which Sir
John and Lady Jane were at Paris together :
The firft is of a new born child, the other of
one elghteen months old, by a gentleman and
lady who pretended that they wanted to be-
dtow charity by bringing up a poor child;
and yet fearched till they found a boy abc:ut
that age; and there are no other inftances uf
enlevements of children in Paris in the me-
mory of any Iv::-f the witnefles who have been
examined ; for though it is in proof, that
a.bﬂut twenty-two years ago, a lady endea-
voured to geta child, yet her attempts proved
frultlefs and the other applications proved
to haye been made to midwives for children
were by furgeons, who wanted. dead ﬂn,es.‘;ta
r;nake ﬁ:{periments_ on. ,. - _
_ Tugese things, therefore, added to the ac-
counts given by Lady Jane, Sir John, and
ﬁtfrs Hewit, concerning the birth and the
-chﬂdran which .are .contradi®ory .to each
‘other, incredible in themfelves, and difpro-
ved in fundry particalars by many witnefles,
conyince me that the reafons of reduion
fare proved,

bbb, It
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IT has been objected, that if Lady Jane
and Sir John had had a mind to fteal a child,
in order to impofe upon the world, they
would not have taken a puny one. 1 am of
the fame opinion; but it does not appear,
that Sanry’s child was of this fort: But as
they had not found two children in July
1748, it was neceflary to give out that one
of the twins was weakly, in order that they
might have an excufe for leaving him Dbe-
hind when they went to Rheims,

TuEe death-bed declarations of Lady Jane
and Sir John have been much infifted upon:
But I do not fee that Lady Jane made any
fuch. She, indeed, did not confefs when on
death-bed ; but continued to fhew great ten-
dernefs and affe@ion for the defender at that
time. This is proved by Doctor Eccles and
others ; but I {fee no evidence of any folemn
declaration made by her; and when Mrs
Greig prefles her upon that occafion, fhe an-
fwvers in point of law, That if any body
doubted the birth of the defender, they be-
hoved to difprove it. |

IT 1s true, Sir John did emit a death-bed
declaration in favour of the defender. I aﬁi
defirous to give great weight to what one

fays when on the brink of the grave. It is
an
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an awful period: But, alas! experience
fhews us, that people do not always attend
properly to it, and venture, even when in
that fituation, to aflert and declare things not
confiftent with truth: I cannot therefore con-
fider Sir John’s declaration as fuflicient for
overturning the great weight of evidence
which the purfuers have adduced in this
caufe.

IT gives me great uneafinels that T have
been obliged to deliver the opinion which 1
have now given: But it would give me
greater unecafinefs to deliver, as my opinion,
any thing contrary to the real fentiments of
my heart. [ feel for the defender; he 1s in-
nocent ; much do I feel for him: But, in a
queftion of property, I muift give my opinion
according to the evidence betore me. 1 have
no latitude; I cannot turn either to the right
‘or to the left, without doing injuftice; and
‘as I think it i1s proved, that the defender 1s
‘not the fon of Lady Jane Douglas, I cannot
give my voice for continuing him in the
poffeflion of the eftate of Douglas, by afloil-
' zicing him from the reafons of reduction,

LORD
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ROM the whole circumiftances of this
proof, I am at length unwillingly in-
duced to form this conclufion, that there is
not fuflicient moral evidence of the defender’s
being the fon of Lady Jane Douglas. We
are not placed in a world of demonftration;
we muft determine according to the probabi-
lities of moral evidence; and they, 1 truft,
are not fo fallacious as they have been repre-
fented. ,

Ix a caufe of this nature, the charadter of
the parties concerned muft have confiderable
weight; and if Icould perfuade myfelf that
the charader of Lady Jane Douglas was alto-
gether fuch as many of the witnefles fup-
pofe it to have been, it would have much in-
fluence in favour of the defender. .

BuT, I am forry to fay it, there is evidence
in court, that Lady Jane’s real character was,;
different from what it is fuppofed to have|
been ; there is evidence that the could aﬁ’um&é
appearances at pleafure, and that fhe had n::.-t%‘
that facred regard to truth which fhe ﬂughtlL
to have had.
| : TrUs,:
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- Tuus, according to Madame Negrette,
« She fpoke ill of no body;” yet, in a letter
to Mrs Carfe, the pours out abufe on her own
near relations, for having reported what the
knew to be true, her marriage with Sir John
Stewart.

Six WirrLiam STEwarT fwears, ©“ That
“ {he was particularly attached to the Prelby-
“ terian religion, and very ftri in the ob-
“férvance’of it.” Abbé Hibert fwears, ¢ That
“fhe feemed greatly to relith the docirines
“of the Roman Catholic religion.” Thefe
fentiments are inconfiftent; and yet I make
no doubt that both Sir William Stewart
and Abbé Hibert {wore to the beft of their
judgment.

In her letter to Mr Haldane, 6th Septem-
ber 1747, writing to borrow money from him,
the fays, «“ I am{orry to be obliged to acquaint
“ you, that the two feafons here and that at
“ Spa have not altogether anfwered the inten-
“ tion of my journey; fo am advifed and de-
“ termined to try the waters of Carlibad in
« Bohemia, where Iam in hopes of getting
« perfect health” PBut, in her letter to Mr
M‘Kenzie, 1oth Oc¢tober 1747, where fthe
writes to borrow money from bim, and for
a fecurity to infure her life, the fays, « Be af-

¢ {ured,
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« fured, travelling, with the waters of Aix
“ and Spa, has removed all my complaints;
“and I want but to hear effectually from
“you to be perfetly well” And again,
1oth November 1747, « I do aflure you my
« health is very good, the Aix and Spa wa-
« tcrs have removed my only former com-
¢ plaints, which was lownefs of fpirits.”

To her friends in Scotland fhe mentioned
her purpofe of fettling in Switzerland, where
{he might have the free exercife of her reli-
gion; and yet, at that very time, fhe was
preparing to fettle in the wvery heart of
France, where fhe could have no exercife of
Ler religion at all,

Wauewn it fuited her conveniency, fhe did
not hefitate to affert what I with I could
find a gentler name for than that of un-
truth.

Her noted letter to Mrs Carfe abounds
with examples of this kind; and, by the way,
that letter is a full confirmation of the evi-
dence of a lady of character (Lady Catha-
rine Wemy{s) who, I obferve, is treated with
too much freedom in the defender’s me-

morial. |
Her narrative to Lady Stair is another ex-
ample of the fame kind. Upon the evidence
| of
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of Mrs Primrofe, I make no doubt that this
narrative has been faithfully and confcien~
tioufly reported. Lady Jane told a moft cir-
cumitantial ftory to Lady Stair, in which,
it muft be admitted, there was not a {yllable
of truth. How can this be reconciled with the
exalted characer of Lady Jane as defcribed
by many of the witneffes?

. To fay, that it is well known, that Lady Stair
was dull of hearing, or may have miftaken
Lady Jane, does not make Mrs Primrofe’s re-
port the lefs credible. The defender, in fpeak-
ing of a thing as well known, ought to have
faid, that Lady Stair was fo deaf, as notto be
able to hear diftinctly a perion talking with
her fingly and alone.

Ir Lady Stair was indeed {o-deaf, I defire
to know why fhe came to be engaged, after
the time of this converfation, as a mediatrix
between two noble perfons, upon occafion of
an unhappy family-difference.

But why multiply examples of her art and
infincerity ? The defender has furnithed a
moft firiking example of it in the production
of Lady Jane’s letters, p. 851. 852.

SuE writes to Sir John, 8th Auguft 1752:
“] am now f{o far on my journey. Mr
% MKercher is {fo good as to go a little way

“ with



384 THE SPEECH OF

“ with me, though I oppofed it; he having
“ {o much to do, I fhall not write again to
“you, dear Mr Stewart, till I arrive at E-
¢ 'dinburgh; {o do not be uneafy and anxious,
«1 befeech you. [ have no franks; therefore,
“won’t put you to wunneceflary charges, which
“1 hate to do. Pray remember, that the
“ maxim of {favingnefs is the plan we ought at
« prefent to walk by ; when I am in Scotland,
“ you. fhall hear often from me. I fhall then
“ have franks enough.” |

- SmE writes again 18th (Auguft): «I am
“now in my own country once moré. The
“people, as we came along, and here, feem, in
¢ indulgence to.me, to be highly delighted
“ with the children. Mr M¢Kercher, in his
“.great civility and friendfhip, would give me
“the convoy the firft day. Mr Farquhar I
« am obliged to alfo; he imagining the wine
« I had taken would not {erve out the way,

“at his own expence, bought other four
« bottles at a place he found it good.”

- Surrosk, that the queftion in - ifflue were,
Did Lady Jane Douglas go to Scotland by
land in Auguft 1752 ? I defire to know, whe-
ther a firong argument for the affirmative,
would not be drawn from thofe letters ? If
there were any jottings of a fhipmafter,

or
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or any memorandum of. a cuftom-houife offi-
cer, from whence a prefumption might arife,
that the went to Scotland by fea, would not
the fuperior evidence of thofe artlefs letters,
full of minute circumfitances, written by a
Lady of honour, be oppofed to the jottings
or memorandums of low obfcure perfons ?

NevERTHELESS, the defender has produ-
ced a letter from Lady Jane to Sir John’s fon,
dated 16th September 1752, which proves,
beyond poflibility of cavil, that the made this
journey to Scotland, not by land, but by {fea.

As to the many letters between Lady Jane
and Sir John, which contain expreflions of
affe@tion for the children: [ admit their
weight in the fcale of evidence for the de-
fender. With refpeét to them, I muft, how-
ever, make the following obfervations.

It is not reafonable to fuppofe, that any
Lint of an impofture could ever have been
ventured in thofe letters.

Many of the letters produced were writ-
ten with the intention of being thown. 'This
appears from the characters of perfons there-
in drawn,

Ix none of the letters, is there the leaft infi-

nuation of the reports {pread concerning the
children. Such reports had certainly reach-
Ccc | ed
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ed the ears both of Lady Jane and Sir John ;
and they muft have been fenfibly affeéted with
them, upon the fuppofition, that the children
were their own. This muft have been up-
permoft in their minds. It was natural for
them to unburden themfelves to one another;
and yet they never touch upon this fubject.
Frowm the whole ftrain of the letters pro-
duced, it appears, that Sir John had obtain-
ed an amazing afcendant over the mind of
Lady Jane; and #his, I am afraid, will afford

a key to the whole condué of the unfortu-
nate Lady Jane Douglas.

ANOoTHER argument in favour of the de-
fender, arifes from the proof of the preg-
nancy.

Tuat Lady Jane had appearances of a wo-
man with child, in the opinion of a multi-
tude of witnefles, cannot in fair argument be
difputed. .

At the fame time, I think, that many of
the witnefles, from one fort of prepofleflion
or other, have reprefented thofe appearances
of pregnancy in too firong a light.

In general, their ideas were formed upon
the report of Mrs Hewit,

CartivaTED by the addrefs and infinua-
tion of Lady Jane Douglas, fome of the wit-

nefles
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that fhe was pregnant from the time of her
firft vifit to the convent. What was the date
of the firft vifit, does not appear from the
proof; but as Lady Jane went to the convent
to vifit Madame Martel, an old acquaintance,
it is probable that her firft vifit was foon af-
ter her arrival at Aix-la-Chappelle in April
1747, or foon after her return from Spa in
the fame year; and if fo, then the nuns fu-
fpected that Lady Jane was pregnant at g
time when no marks of pregnancy could ap-
pear. '

Tue evidence of Madame Tewis goes too
far; from that evidence it might naturally
be concluded, that Lady Jane lodged in her
houfe, while the pregnancy was well advan-
ced ; whereas fhe left it in December 1747.

Some of the witnefles fpeak of the great
fize of Lady Jane’s breafts, Madame Negrette
of their hollownefs; nothing can be more op-
pofite than breafts larger than ordinary, and
« Jg gorge plus enfoncée qi’a Pordinaire;” which of
them am I to believe ?

Mrs Greic may be a very honeft evi-
dence. I have no right to doubt of her ho-
nefty ; but the is over-run with prejudices.
Thus fhe fays, none of the French Ladies

were like her own miftrels Lady Wigton,

and
¥
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and none of the French children like the de-
fender.

Miss Primrose may be a very honeft evi-
dence ; but fhe is too apt to catch at circum-
ftances. Witnefs her remembring Pier la
Marre as the name of the accoucheur, and Me-
nilmontain as the name of the village where
Sholto was nurfed.

Tuae multiplicity of mifcarriages throws a
fhade upon the evidence of the pregnancy,

WaT authority is there for doubting,
that Mrs Hewit told Madame Negrette of a
mifcarviage in Holland ? Mangin’s double
mifcarriage is now given up. The mifcar-
riage mentioned by Madame Rutlidge is alfo
given up.

MapamE RuTLipGE cannot mean the fe-
cond mifcarriage mentioned by Mangin, as
the defender fuppofes; for Mangin has fixed
upon a certain date, namely, about two
months and a half after the former one, that
is, about February 1749. Now, Mangin was
difmiffed from the fervice in April 1749, as
ﬁppﬂars by Madame Mayette’s evidence, (and
Lady Jane’s pocket-book); but Madame Rut-
| ]idgc did not fee Lady Jane till June 1749; fo
that Madame Rutlidge’s mifcarriage and
| Mangin’s



390 THE SPEECH OF

Mangin’s fecond mifcarriage cannot be the
fame.

Tue mifcarriage mentioned by Mrs Mait-
land, cannot have been the onc at Rheims,
unlefs by changing the time, place, and per-
fons therein mentioned.

Tue defender fuppofes, that Mangin, a
married woman, miftook the catamenia for a
mifcarriage. 'Why may not Ifobel Walker, a |
virgin, have made the fame miftake?

Ir the queftion were as to proving the
poflibility of Lady Jane’s being with child,
from the evidence of mifcarriages, Would
not what has been obferved fhake the foun-
dations of that evidence? Are the evidences
of the pregnancy lefs ambiguous? '

FurTtuer, I oblerve from the letters writ-
ten by Sir William Stewart and Lord Dum-
barton, unknown to each other, that fome
very extraordinary and interefling event was
hoped for and expected, from the birth of
a child of Lady Jane Douglas and Colonel
Stewart, May not this have made the idea
of the pregnancy to be entertained with |
more facility and eagernefs of belief ? '

Tuerg is an additional reafon which in-
ciines me to believe, that the appearances of
pregnancy have not been fo extremely re-

markable
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been engaged & dreffer un proces verbal ; he aps
pears to have been abundantly inquifitive
and forward, not to fay impudent; and yet
he obferved nothing of pregnancy.

5. Youne Mr Andrieux had repeated op-
portunities of feeing her in June 1748; he
has the rare felicity of being applauded by
all parties; and yet he obferved nothing.

Tue fame is the cafe of Major-General
M<Lean, who fometimes vifited in her houfe
during that period, and who faw her fet out
for Paris. He is a gentleman of known and
eftablifhed reputation.

I fay nothing of the Demoifelles Hibert
and Mademoifelle Sautré ; for their credit is
queftioned, becaufe they anfwered as wit-
nefles upon a citation of a court of law in
their own country, which they could not
difobey.

BuTt the other witnefles muft be confider-
ed as worthy of credit; for they never knew
the horrors of the Tournelle, nor heard the
thunder of the Monitoire.

I defire to know, whether the evidence of

all and every one of thofe credible witneffes
would prove, that they had obferved even
«+ the apparent marks of pregnancy in Lady
Jane Douglas; and yet their obfervations
| * muft
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muflt have reached from the very firlt weeks
of the fuppofed ' pregnancy till within eight
days of the fuppofed delivery at the full
time, Ly 9

Ir fuch be the cafe, I cannot imagine that
the appearances were {o violent, and indeed

fo exceflive as they are deferibed by others
of the witnefles, and particularly by Ifobel
Walker and Mrs Hewit, -

Couwp I give full credit to Ifobel Walker,
the evidence in this canfe would be more
in @quilibrio, and it might be more difficult to
determine on which fide the balance inclined.
But I cannot help confidering her as a wit-
nefs partial and deeply prejudiced. 1 fhall
mention the circumftances which firike me
mofit {trongly.

I dwell not on {fmaller circum®ances, fuch as
her endeavouring to make Mr James John-
fton' pafs for a perfon little conne@ed with
Sir John Stewart and Lady Jane Douglas;
her faying,  that Lady Jane expliined La
Marre’s letters to herin Englifh, at the time
when fhe herfelf certainly underftood French;
her converfation in German with Madame
Gilleflen, and in French with Madame An-
drieux : Her want of memory as to the con-
verfations which the had with Mrs Hewit,

Ddd con-
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concerning the tranfactions at Paris; and her
amazing want of curiofity in never reading
the evidence of Sir John Stewart and Mrs
Hewit, though it was put into her hands.

Tuere are three particulars which con-
vince me, that lfobel Walker is partial, and
deeply prejudiced.

1. Wuex formerly examined, the fwore,
« That the had occafion frequently to {fee Lady
“ Jane’s naked breafts and belly, both before lea-
“ ving Aix-la-Chappelle, and after they came
“ to Rheims ; and that the deponent has had
“ her hands upon Lady Jane’s nated belly, and
« found her with live child ; and that this the
“ would depone, if the was going to ftep

“ into eternity, whatever wrefches may {ay to
“ the contrary.”

"L 11 is pofitive indeed, and afferted with
an uncommon degree of afperity ; neverthe-
lefs, when examined ex ¢fficie by your Lord-
fnips, the fays, ¢« That it was not Lady Fane's
« uated bslly ihat fhe felt, when fhe found the
« child move, but above her fhift, as fhe
« thinks.” So that the material epithet nated
is left out. How is this to be reconciled with
the pofitive and folemn averment which the
formerly madec?

SHE
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Sue adds, « That before her fecling the
< child in Lady Jane’s belly, the never had laid
« her hand on the belly of any other woman
¢ with child, or found the child move; and
« that fhe thinks, it was only at one time,
« that fhe felt the child move.”

Ir Ifobel Walker is right in the mra, at
which fhe fuppofes this to have happened,
when fhe mentions it as happening juit before
the widening of the flays, then it was juit be-
fore the 25th of April 1748, that is, in the
fixth month of the fuppofed pregnancy.

Now, Is it not wonderful, that fhe fhould
not have had any occafion to make the like ob-
{fervation, during all the months of May and
June; fbe, who was conftantly employed in
drefling Lady Jane, and in aiding her to go
‘into bed, by means of a box feyen or eight
inches high?

Is it not alfo improbable, that Lady Jane’s
fituation thould, even at that time, in the end
of April, have been {fo little determined, that
there remained a doubt, whether the was
troubled with bile, or was a woman far ad-
vanced in her pregnancy ?

SuprosiNG, that Ifobel Walker had fixed
upon a more early @ra for this fingle and fo-
litary obfervation; this would wvary, but

not
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not vemove the improbability; the confe-
quence would ve, that the felt a flight motion
like that of a pulfe beating ; but did not feel
the more frequent, and more violent motion
of twins, while the proper period for delive-
ry was approaching. |

She does not make her narrative the more
probable, by faying, that Lady Jane wore no
bed-gown. I greatly doubt the fact: There
is fomething in Mrs Hepburn’s evidence that
{feems to contradict it; nor can it well be be-
lieved, that Lady Jane, who complained ex-
ceflively of cold weather, and who was cer-
tainly indifpofed with vomitings, did never-
thelefs wear no bed-gown,

Be this as it will, T cannot fee how this
motion of the child thould have been felt but

once; or how a perfon who never had had
occafion to feel any thing of the fame nature,

fhould have been fo pofitive in her averments,

2. IsopeL WaLkER has {worn that fhe re-
ceived the letter from Mrs Hewit of the 22d
July, previous to one acquainting her of Mr|
Andricux’s fupply of money: “ In which
« letter Mrs Hewit faid, that though my
“ Lady had a good deal to do with money,
“ yet, the believed, {he would fend ror the de-
“ ponent and Effic Caw.”

Now,
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Now, I think I can prove, to your Lords
fhips fatisfaction, that lfobel Walker has here
fworn to the contents of a letter which fhe
never received,

Tug letter which fhe mentions could not
have been written after the 26th of July ; for,
in the letter of that date, Mrs Hewit fays,
« She is recovered to a wonder, not indeed
* without the greateft care. She is ftill very
¢ weak; and her docor has ordered her to
“ be taken to the country in eight days, to

< make her perfectly fit for her journey home,
“ She was fully refolved to have fent for you
 both' the time the was to ftay; but as the
“ doctor is pofitive he will have her to the
“ country, fhe has fuch a good opinion of you
“ both, as to think the difappointment of not
¢ coming here juft now will be {mall,”

Arter writing this letter, Mrs Hewit
could not write, that « fhe believed my Lady
« would fend for the maids;” and this the
more efpecially, becaufe the plan hierc: men-

- tioned of going into the country was actual-
ly followed at the time propofed.

Ne1THER could the letter in queftion have
been written between the 224, the date of the
former one, and the 26th, the date of this
ene; for Mrs Hewit, in this letter of the

26th,
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26th, writes, “ Juft as I was fet down to write
“ to you, I got }fﬂur’s, wrote on the {ame da}r
¢ 1 wrote you, which was the 21ft day, tell-
¢ ing you the happy news.”

TuE expreflion feems to exclude the idea
of an intermediate letter; and this may be
confirmed by the following obfervation.

Tue defender’s hypothefis is, that the let-
ter 22d July was written on the 21ff, but
dated 22d, becaufe it was to be difpatched on
that day. By parity of reafon, the defender
muft hold that the letter 26th July was writ-
ten on the 25th, but dated 26th, becaufe it
was to be difpatched on that day, Now, ac-
cording to this hy_pﬂtheﬁs, when muft the in-
termediate letter in queftion have been writ-
ten? It is not probable, that Mrs Hewit
would write a letter on the 22d to be dif-

patched on the'23d, becaufe fhe had already
ﬂlipatched a letter on the 22d; and if fhe had

written on the 23d, to be difpatched on the
24th, why write again on the following day,
the 2 sth, which the defender muit {uppofe to
be the date of the letter 26th July?

3. IsoBEL WALKER depones, that in Mp
Murray’s dining-room, Sir John received a
letter from La Marre s that this letter was fent

by
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by afriend of La Marre’s; and thatit contain-
ed compliments to Mrs Hewit,

Isoper WaLkeER told more circumitances
to Mrs Hepburn ; nor has fhe ever denied her
converfation with-Mrs Hepburn, or pretend-
ed that Mrs Hepburn had related more than
really pafled at that converfation. Take her
oath and Mrs Hepburn’s tegether, and it is

plain, that the famous fourth letter is
meant.

Now, it is in proof that Lady Jane left Mr
Murray’s in September 1751; yet the fourth
letter from La Marre 1snot dated earlier than
gth June 1752. Has not this all the appear-
ance of an unjuftifiable inclination on the part
of the witnefs to corroborate the evidence
fuppofed to have arifen from thofe fatal let-
ters ?

I proceed now to confider the chief cir-
eumitances of evidence on the part of the
purfuers. And here I begin with the evi-
dence arifing from Sir John Stewart’s decla-
ration.

A~ apology for the inconfiftencies and im.
probabilitics of that deciaration is drawn
from the vivacity of Sir John, and his own
confidence in the goodnels of his memory,
But 1t muit be obferved, that Sir John, in his

aniwers
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anfwers to the queftions put to him, does not
fo much confide in his memory, as to be e-
qually certain of ‘every particular. On the
contrary, he is careful to diftinguifh what
he remembers precifely, from what he is lefs
pofitive of. ~ Thus, for example, in his an-
fwer to the thirty-third interrogatory, he fays,
that he: énows, that he belitves, that he is con-
winced, that he 1s not fure, that he is nst pofitive,
that he does not énow, that he cannct recollect ;
that o far as be remembers, he did not fee
any of his countrymen at Peltier’s coffee-
houfe, except Con ; and that while at Paris
in 1748, be did not fee Clanronald.

Here all the different modes of fpeaking,
from pofitive aflirmation, to pofitive denial,
do fucceflively occur; and this has not the
appearance of a man who trufted too much
to his memory, who was precipitate in his
anfwers, or who, from a lively imagination,
was ready to remember things whereof he
knew nothing. '

Bur fuppofing that his vivacity and lively |
imagination thould have fo far mifled him up-
on his {folemn examinationin a court of juftice,
the fame fuppofition will not apply to the
accounts which he gave to Mrs Napier, when
afked by her to give an account of the princi-

pal
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pal circumftances relating to the tranfationsat
Parisin 1748, he did not, from hislively imagi-
nation and confidence in his memory, proceed
to tell her a circumftantial ftory; on the con-
trary, he hefitated ; he made excufes for not
remembering ; but, upon being prefled by a
woman of excellent underftanding, to relate
the circumftances whereof he was certain, he
gave her the outlines of that narrative which
he made at greater length before your Lord-
thips.

I has been further faid, « That Sir John
“ was very apt to forget dates and names; yet
“had a very good memory of perfons and
“ facts.”

I grant that Sir John has miftaken fome
dates ; whether he was apt to forget names,
may be collected from the names which he
remembered.

He remembered,

1. Tue name of the inn-keeper whofe
houfe he firft went to at Paris, and the freet
of his refidence, Godefroy, Rue St Martin.

2. TuE name of the perfon in whofe houfe
he lodged while at Paris in 1748, Michell,

3. Tue name and refidence of the perfon
who kept the coffee-houfe which he frequent-
ed, Pelletier, quai Pelletier,

Ece 4. Tue
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4. THE name and f{ituation of the tavern
where he was in ufe to drink with his twen-
ty-feven years acquaintance, Pier la Marre,
Seurces de Bourgegne, Pont St Michell,

5. Tue name of his correfpondent at
Rheims, Monfieur Andrieux.

6. Tue name of the village where they
went on leaving Paris, Dammartin.

7. THE name of the place where Mr George
Leflie refided, Villers Cotterets.

8. Tue name of the defender’s laft nurfe,
Manger, which is the fame in his way of pro-
nunciation as Mangin,

Tuat he particularly remembered the

names of his acquaintance at Rheims, appears
from his declaration, where he mentions the
receiver-general’s Lady, Madame L’Elue,
the fyndic’s Lady, Madame Maillefer; and
from his letter to Monfieur Maillefer, 18th
January 1763, where he mentions Monfieur|
Maillefer of the regiment Royal Champagne;
he alfo remembered where Clanronald lived,
at a houfe about two leagues from Paris upnn
the fide of the obfervatory. |
Havineg thus mentioned the names which
he remembered, let us now examine what

names he forgot,
He
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He forgot,

1. The name of the fircet where La Marre
lived.

2, THE name of the ftreet in which Ma-
dam le Brun lived, tho’ he defcribed it in a
very {pecial manner, as lying on the left hand
when one goes from the Pont Neuf to the
Luxembourg, by the Rue de la Comedie, in the
Fauxbourg St Germain,

3. Which was juft as natural, he forgot
the name of the {treet where Michell lived.

4. The name of the village at which Shol-
to was nurfed ; tho’ he defcribed it exadtly, as
being “ two or three leagues from Paris, upon
« the Amiens road.”

. 5. The name of Mr Taffin, from whom he
received a confiderable fum of money imme-
diately after his arrival at Paris,

6. The name of Mr Pannier, with whom he
had a correfpondence, in confequence of his
[ftupidity,as he calls it, in taking double pay-
‘ment of the fame quarter’s annuity.

7. Tue names of all the nurfes at Paris,
and particularly of the nurfe Favre, though
he remembered her name many yecars after
1748, as appears by his note to Mr Loch.

TuaT he thould not remember the names
of fervants, or of fellow-lodgers, is not ex-

traordinary ;
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traordinary ; it would have Dbeen more ex-
traordinary had he remembered them; fo
that, as to this, there 1s mo occafion to find
an excufe in his age and infirmities.

It 1s ftrange, that he -fhould have forgot
all thofe names; for they are all of great mo-
ment; and where-ever any of them have
been difcovered, fuch difcovery has tended
to eftablifh material facts.

Tue inference which 1 draw from thefe
obfervations is, that Sir John’s memory was
far from being defective as to names, when
he chofe to remember. His memory, as to
dates, may have been lefs diftinct, though
ftill it has the appearance of being diftinct
enough. Indeed a caufe may be affigned for
his not remembering fome names, and for his
miftaking fome dates.

I do not propofe to go through all the re-
markable circumftances in Sir John’s declara-

tion. In this I have been, in a great mea-
fure, anticipated by fome of your Lordfhips,

I {thall, however, {peak to fome particulars,
which have been cither omitted or not fully |
treated.

Sir Joux’s firft journey to Paris, in June
1748, 1s acknowledged by the defender to be
a miftake, or more properly, it is a fiction,

' Tue
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Tue defender apologizes for this part of

Sir John’s narrative in the following manner:
“ Sir John was at Godefroy’s in Auguft 1748;
“ but was not there in June 1748. He mii-
* takes the =ras, and acknowledges a jour-
“ney to Paris in June; but denies that in
“ Auguft. This is from want of memory.
“ In like manner, he denied his having vifit-
“ed Mr Hepburn at Boulogne, till the vifit
“ was proved by the circumftance of a night-
* gown, and an Amiens pye.”

Hap nothing more been fuppofed to have
~happened on the firft journey to Paris in 1748,
than the prefenting a night-gown to a friend,
or eating a part of an Amiens pye with him, the
defet in memory might have been excufed;
but bere the fubject of the journey to Paris
~was no lefs than that of fecuring a midwife
to Lady Jane. Befides, Sir John had reafons
for not remembering the journey which he
made to Paris, as well as for remembering the
journey which he did not mate; an acknow-
ledged refidence at Godefroy’s on the 8th
Auguft 1748, would have added to the cre-
dibility of Godefroy’s teftimony that he
knew Sir John, and had not a month before
‘entertained him in his houfc for upwards of
a week.

Sir
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Sir Joun’s account of La Marre, in itfelf
improbable, becomes more fo, as he men-
tions farther circumftances,

HEere is a man called up to Paris about an
affaire epineufe, and declining to tell his lod-
ging ; yet walking every day, and fometimes
twice a-day, in the public gardens, and habi-
tually frequenting a coffee-houfe.

Sir Jouw intrufts the care of Lady Jane
to 2 man whom he did not knew how to
find, excepting in the morning, and perhaps
in the afternoon, Had Lady Jane been feized
with her pains in the night-time, Sir John
admits, that he would have had another ac-
coucheur to {feek, where he beft could. But
this is not all; for, if Lady Jane had been
feized with her pains on a rainy day, Sir
John would have had another accoucheur to
feek ; nay more, the fame thing might have
happened, had her labour come upon her in
the afternoon ; for La Marre’s refidence in the
Thuilleries or Luxembourg gardens, was not
certain, but only occafional in the afters
noon.

NoTwITHsSTANDING this monitrous im-
probability, Sir John perfifts in it throughout
his declaration; and to rivet it the fafter, he
- mentions the manner in which he addrefled
his
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his letters to La Marre: a prefent demeurant a
Paris, au bureau de pofte ; which addrefs pro-
ceeds upon the fuppofition, that he did not
know La Marre’s abode.

WaEeN Sir John came to be again exami-
ned, there was an abfolute neceflity of his
having been in the knowledge of La Marre’s
refidence, In 1749, he was to find bim, in
order to find Sholto. La Marre might, in Ju-
ly, be found walking every morning in a pu-
blic garden. But how could this happen in
the month of November? To overcome this
difficulty, Sir John, at his fecond examina-
tion, recolleéted, that La Marre had at laft dif-
clofed to him the place of his abode; but
ahere it was, Sir Johna could not remember.

Tuis recollection was very critically timed;
for, without it, Sir John could not have got
his fon Sholto immediately upon his arrival
at Paris, which was his intention, when he
propofed to remain at Paris for one night.
Had he, upon his arrival at Paris, wrote to
La Marre, by his addrefs, at the poft-houfe, he
might have waited for days before La Marre
chanced to call at the poft-houfe.

Surrosine that this recolleétion of Sir
John’s is right and agreeable to truth, the
next queftion occurs, How came Sir John, for

fifteen
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fifteen or fixteen months, to be conftantly
writing to La Marre, au dureau de pofle, while
he knew his addrefs? If it be an{wered, that,
in this alfo Sir John was in a miftake; why
is any other particular in his declaration te
deferve credit ?

OxE thing is plain, that, if the man-mid-
wife intended by Sir John in his declaration,
had been a practifing man-midwife, having
his fixed refidence at Paris, there could not
have been this uncertainty about his addrefs.

The next thing that I fhall mention, is
the fmoaky houfe, which they were obliged to
leave, as Sir John told Mrs Napier. What
houfe was this? It could not be Godefroy’s;
for there is not the moft remote infinuation,
that the fcene of the delivery was ever in-
tended to be laid at Godefroy’s, It could
not be Michell’s ; for they went from it to the
country, by advice of the doctor, as Mrs.
Hewit fays. It could not be Le Brun’s; for
that houfe is mentioned as being over-run
with bugs, and is diftinguithed from the
imoaky-houfe. It follows then, that the
fmoaky-houfe was a non-entity, and only in-
troduced when a woman of uncommon pes
netration put more queftions to Sir John
than he was prepared to anfier.

1§
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Ir there was a {moaky-houfe, it was one
which Sir John could not acknowledge in his
declaration before the court.

Str Jouw, in giving an account of Sholto’s
nurfe, fays, that « fhe lived two or three
« Jeagues from Paris, upon the Amiens road.”
This is exceeding remarkable; a La Marre,
a Walloon furgeon, accidentally at Paris a-
bout an affaire epineufe, knew of an excellent
nurfe two or three leagues from Paris upon
the Amiens road. This, in itfelf, is not a
-probable ftory ; but it agrees excellently well
with Mrs Hewit’s account of a farmer’s wife,
and of going a good way to find her. It al-
{o accounts for this extraordinary circum-
ftance, that Sir John, while at Paris, never
vifited the child.

WHEN Sir John came afterwards to make
oath in this caufe, he took an opportunity of
Afaying, ¢ That the village where the nurfe
« lived was but a little diftance from Paris.”
It will not efcape obfervation, that, by this
‘time, Sir John had heard of the Parifian La
Marre ; and it feems pretty plain, that he was
inclined, if poflible, to adapt his former ftory
to new difcoveries. But it furpaffes all belief,
that Sir John thould have miftaken Hauteborne,

a place clofe upon the gates of Paris, and not
Ffft on
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on the Amiens road, for a place two or three
leagues from taris on the Amiens road.

It isnot enough to fay, as the defender
does, “ That Sir John was miftaken, and that
“ his memory was far from being accurate in
“ {fuch matters.” 1f a man fhould affirm, that
his child was nurfed at a village five or fix|
miles from Edinburgh on the road to North-
berwick, and an attempt thould be made to
fhew, that a child nurfed at the Crofs-
caufeway on the Dalkeith road was that
man’s child, would it be enough for reconci-
ling the hypothefis with the affirmation of
the man, to fay, « that he was miftaken, and |
« that his memory was far from being accu-
« rate in fuch matters?” |

Tue whole ftory of La Mafre is eflentially |
abfurd and inconfiftent from beginning to |
end. It may be fit to take the whole of Sir
John’s account of La Marre in one view.u‘?
He met him by accident in the Thuilleries in |
fummer 1748. La Marre faid that he had been
called up to Paris about an afaire epineufe, and |
that he believed he would continue there for l
fome time. Sir John continued to correfpond |
with La Marre at Paris till the end of the |
year 1740. In 1752, he writes to La Marre
{till fuppofing him at Paris; for, as he fays, |

the
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the addrefs was, at the poft-houfe, Paris; by
this time the afaire epineufe muft have lafted
four years. La Marre anfwers ftill from Pa-
ris, fays he had been at Naples and propofed
to return thither. Sir John, when examined,
{ays, that he knows nothing more concerning
La Marre, but that it is probable that he 13 a-
bout Liege, where their acquaintance com-
menced. Why did he think that he was about
Liege rather than at Naples or at Paris ? The
beginning and the end of this ftory are in-
confiftent,

I fhall admit, that ‘the Tournelle procefs
may have deterred Sir John from going to
Paris, by reafon of the great danger he run of
being put to the torture.

Sciebat que fibi barbarus
Jortor pararet

But thofe apprehenfions could not have pn;:..
vented him from going to the country of
Liege, where he thought it was probable that
1.a Marre was to be found; La Marre, the con-
clufive evidence of Ais innocence, and of the
defender’s birth. At Liege, Sir John would
have been in fafety, out of the reach of the
French church, and of the French ftate.
AFTER
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AFTER all the attention I have beftowed on
this proof, it is impoflible for me to conneét
the Parifian Delamarre with the La Marre de-
fcribed by Sir John Stewart.

IT has been faid, « That there i1s nothing
“ incompatible in the appellation of Walloon,
“ which Sir John gives to his La Marre, with
“ that La Marre who was a native of Montreu:/
“ fur mer 1n Picardy : That the antient divi-
“fion of France was into the Pais Romain,
“ where the Latin language was ufed, and the

" Pais Gaulois, by corruption Wallson, where
“ the antient language of the country was re-
“ tained : That, according to this divifion, the
“ Artors was in the Pais Gaulots; and that Mon-
“ treuil, though in Picardy, which was part
“ of the Pais Romain, is fituated upon a river
“ which takes its rife in the Arisis; that there-
¢ fore there was no great impropriety in Sir
“ John’s giving a native of Montreuil the ap-
“ pellation of Wallson.”

TuEe oblervation is exceedingly ingenious ;
but it may be anfwered, that it is more pro-
bable that Sir John would fpeak according to
vulgar ufage, than according to an antient
geographical divifion of countries, In com-
mon language, a Picard is never called a Wal.
loon : and indeed, accmd111g to this apology

for
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for Sir John, the argument in his favour
would have been more conclufive, had he
thought fit to fay, that his La Marrc was a
Roman, not a Walleon; for the province of Pi-
cardy where Montreuil is fituated, is confel-
fedly part of the Pais Romain.

Tue laft article which 1 fhall mention of
Sir John’s declaration, is that relating to the
four letters of La Marre,

Tue four letters produced are not the com-
pofition of a Frenchman., This is fo clearly
proved, that there is no occafion to refer to
the evidence of that propofition.

THEY are not all originals, or {ome copies,
fome originals, as Sir John has, upon recol-
lection, declared ; but they are 4// copies made
by a perfon ignorant of the I'rench language.

ArLL the four letters are of one hand-wri-
ting, although the defender has, by miftake,
fuppofed that a poftfcript to one of them isin
another hand.

THEY are, in {feveral places, correcfed by an-
other hand. This will be plain upon ocular
infpection.

Frowm internal evidence, there is the higheft
probability that thofe letters were compofed
by Sir John himfelf, and very prudently gi-

ven
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ven by him to be copied by a perfon who
did not underftand their contents.

TuE perfon who tranfcribed thofe letters
is {till unknown. Sir John not only aflerted,
that fome of them were copied by Mr An-
drew Clinton, but took much pains to make
Mr Clinton believe that he was the copier.

Tur defender fays, « That notwithftand-
“ ing Clinton’s difavowal, there is reafon to
“ believe they were wrote by him.” How
this is confiftent with the known rules of
evidence, I do not fee. The letters do not
refemble the hand-writing of Clinton: Clin-
ton denies that he wrote them : That he did
write them, there is no evidence but Sir
John’s declaration,

BuT further, Sir John’s own hypothefis is
inconfiftent with the fuppofition of their be-
ing written by Clinton, Sir John fays, They
were copied while he himfelf lived at Bedel’s
in Southwark ; and he gives the following
account of the caufe for which he had the
copies made: “ That Lady Jane, after her
“arrival in Scotland, having wrote to the
“ declarant, then at London, defiring him to
“ fend down thofe original letters, the de-
“ clarant gave them to be copied by Andrew

# Clinton, and alfo gaye him fome French pa-
# per

=
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"« per to copy them on; and, as far as the de-
“ clarant can recolle®, he fent Lady Jane
“ thefe original letters, or the copies made
“ by Clinton, though he is not pofitive
“ which,”

Now Bedel fwears, That Sir John left his
houfe in May or June 1752, and Lady Jane
did not arrive in Scotland till Auguft 17525
therefore, according to Sir John’s hypothells,
Clinton could not copy the letters: Or, in
other words, if in Augult 1752, or after that
period, Lady Jane wrote for the letters, they
could not, in confequence of her writing, be
copied before July 1752.

Without entering into a particular difqui-
fition as to all thofe letters, it may be pro-
per to fay fomething as to the ftrain of the
fourth letter, gth June 1752. It bears many
internal marks of great art and deep contri-
vance.

Tue plain purpofe of it is to ferve as a
certificate to the following effect: « I Pierre
« 1a Marre accoucheur, do hereby certify, That,
« on the 1oth July 1748, I delivered Madame
« Stewart, wife of Colonel Stewart, of male
“ twins : That Mrs Hewit was preient at the
“ birth ; and that the youngeft of the twins
+ being weak, and in danger of death, T per-

¢« formed
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« formed the ceremony of {prinkling him by
“ the name of Sholto-Thomas. In witnefs
« whereof, I have written and fubfcribed thefe
« prefents, at Paris, this gth day of June 1752.
“ Pierre la Marre.”

Wuen this fourth letter is accurately ex-
amined, many remarkable circumftances in
-1t will appear.,

By mentioning his performing the funétion
of a prieft, the writer meant the ondoyement :
But though he knew the thing, he {eems to
have been ignorant of the term; and there-
fore he ufes an aukward circumlocution,
which is alfo profane in the mouth of a Ro-
man Catholic,

By making the certificate in the form of
a letter, the difficulty and danger of forging
the fubfcription of witnelles, or of a notary,
are avoided. A formal certificate was ob-
tained from Madame Tewis, concerning the
marks of pregnancy ; but there 1s only a let-
ter produced as from La Marre. The reafon
of the difference may be eafily found: She
who was to give the formal certificate exift-
ed; the fuppofed writer of the letter was an |
imaginary perfonage.

By mentioning his journey to Naples, his

long refidence there, and his intention of
{oon
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foon returning thither, an excufe was always
ready for not finding La Marre either at Paris
or about Liege.

By mentioning. the difeafe in his breaft,
which had been relieved, but not removed,
there was a probability eftablithed of La
Marre’s {peedy death.

By providing, that the letter thould be de-
hivered by La Marre’s friend, inftead of co-
ming by the poft, the great difliculty arifing
from the want of a poft-mark on a foreign
letter was overcome.

Tue mention of the profeflion of La
Marre’s friend, gave a more natural air to
the whole. But circumfitances which give
an air of truth to a forgery, afford alfo the
means of detecting it. Since the defender
has not fo much as endeavoured to fhow,
that a miniature painter, of the name of Du-
bois, exifted at London in 17352, I will pre-
fume, that he is a perfon altogether imagi-
nary.

Axy one who knows London, muft know,
that the exiftence of a painter may be
eafily proved ; efpecially the exiftence of a
foreign painter, and of one whofe branch of
bulinefs is that of painting in miniature,

Ggg which
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which few painters, comparatively fpeaking,
profefs.

Tue defender might have learned any day
at Slaughter’s coffee-houfe in St Martin’s lane,

from the French artifts who frequent that cof-
fee-houfe, whether Dubois exifted or not; and |

I am perfuaded, that an inquiry, {fo obvious,
and eafy, and momentous, cannot have been
omitted, when {fo many inquiries, lefs ob-
vious, much more diflicult, and of fmaller
moment, have been made.

TrE mentioning the name of the child, is
alfo remarkable; and not' only the name
which hLe is underftood to have born in com-

mon converfation, but alfo the name of T/oe- |

mas, probably from Sir Thomas Stewart, Sir |

John’s father.

Any Scotfman, unacquainted with the rites

of foreign churches, would naturally con-

clude, that La Marre gave him the name of

Shelte-Themas, when he performed the cere-
mony of {prinkling.
NEVERTHELESS, it 18 certain, that a child

at an endoyement, Tcceives no name at all,

The name is given by the parrains and the
marrains; and there are none fuch at an on-
doyement.

PErHAPS

1
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Prruars T have dwelt too long on the
letters of La Marre. But the truth is, that 1
always confidered them of exceedin o 'moment
in this canfe. When I firft heard of the fer-
vice, and of the evidence #here produced, I
heard of the letters of a celebrated man-mid-
wife; and I confidered them as a very cogent
proof on the one fide: Now, that I am con-
vinced, that thofe letters are abfolute forge-
ries, I muft confider them as a very cogent
proof en the other.

I proceed now to make a few obfervations
on the evidence arifing from the letters and
depofition of Mrs Hewit. And here, in the
entrance, I muft obferve, that, although the
defender reprefents Mrs Hewit, as a perfon
having her memory impaired through age
and infirmities; yet that, upon the moft ac-
curate examination, her memory appears to
have been nuncommonly tenacious,

Ix her depofitions, fhe mentions fwenty-/rv
different dates; in nine of them fhe is pre-
cifely right; in /ix the is nearly right; in one
the is miftaken, from an error in calculation;
in five dates relating to things of no moment,
fhe appears to have been miftaken from want

of memory,
THE
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THE remaining five dates are 1/7, that they
fet out on their fecond journey to Paris in
October 1749; 24, That they fet out from
Rheims for Britain about the firft of Novem-
ber 1749; 34, The time {pent in their jour-
ney to London; and here indeed, her calcu-
lation is monftroufly erroneous. Itis plain,
that the journey from Rheims to London
took up at moft thirty-four days. She has
made feven lie-days at St Omers, fourteen
at Dunkirk, fourteen at Margate; and thus
the has not left a fingle day, for per-
forming any part of the journey. Here
are three dates exceedingly miftaken; and,
if Mrs Hewit thought it expedient to prove
an alibi from Paris at the time of the enleve-
ment of Sanry’s child, the miftake may be |
accounted for. The other two dates are the
capital ones in this caufe, the time of the
departure from Godefroy’s, and the time of
the arrival at Michell’s, |

Frowm this deduction, it will appear, whe- |
ther Mrs Hewit’s memory had failed her at
the time of her examinations in the fervice,
and before this court.

BuT fuppofing, that the ideas of Mrs Hewit
were very naturally confufed, whereof I do
not fee fufficient evidence, and fuppofing her

memory
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memory to have failed before fhe was exa-
mined in this caufe, whereof I think I have
proved the contrary; yet ftill it cannot be de-
nied, that during the fpace of a month after
the roth of July 1748, her memory muft have
ferved her as to daily incidents; more efpe-
cially, when thofe ineidents related to the
things which the defender muft fuppofe to
have taken up her whole attention at that
period ; namely, the care of Lady Jane and
the children.

Ir during that month fhe made a recital
from time to time of what really happened,
her recital muft have been confiftent,

TurEE letters from her to the maids are
produced ; one of the 22d July; another of .
the 26th July; and a third of the 12th Au-
guft, 1748. Iabel Walker fays, that there
were two more between the firft letter and
the laft. But I have alrcady attempted to

fhew, that Ifobel Walker’s memory is fome-
times defective, fometimes exuberant. It is

therefore juft, that Mrs Hewit be tried upon
the evidence of her own letters attually in
court,

Here T muft premife three propofitions,
which cannot well be difputed,

1/,
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1//, TuaT, when Mrs Hewit wrote, and
fent off the letter of the 22d July, the nurfe
Yavre, therein termed the milé-woman, had got
the child, and was fuckling him; 2d/y, That
Favre continued to fuckle him, while the fa-
mily remained at Paris; 3d/y, That fhe went
with them to Dammartin, and continued to
fuckle him there, until he was delivered o-
ver to Mangin.

Tur firfl propofition 1s clear from this:
That parties are agreed that the family was
at Michell’s on the 22d ; and that the child
had no milk-woman but Favre at that time.

Tug fecond and third propofitions are pro-
ved by Favre, who is a witnefs againft
whom the defender can take no reafonable
exception; for that her prejudices are in fa-
vour of the defender and his caufe. All
things confidered, fuch prejudices are natural,
There is internal evidence of them from the
circumitance that the mentions of Mrs Hewit’s
pronouncing the word douy; from whence
the witnefs conjectures, that Mrs Hewit
meant to fay, that the defender was one of

twins, :
Tuus much having been premifed, let us

inquire into the accounts given by Murs Hewit,

in her letters concerning the eldeft child.
Her
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« HEr letter of the 22d July would infi-
nuate, that the eldeft child bhad only one
nurfe before the milt-wwoman or Favre: « He
“ (the youngeft) agreeing fo well, (with the
“ country, or with being out of the houfe),
“ we are fond to {end the other (that is out
“ of the houfe); fome days after your mafter
“ went out to fee him, and found the nurfe
“ drunk ; upon which he fent the coach for
“ me, and we brought him with us. e
“ have got a fine milk-woman, till we get a right
“ nurfe.”

‘The exprellions, « fend the other,” and your
mafter went out, would naturally imply,
that the eldeft child was fent to the country;
but as the expreflions may only imply ous of
the boufe, not out inte the country, it is beft to
underftand them in the fenfe leaft liable to
exception,

Ox the 26th July, the writes, « Il luck he
* has had to his nwr/es, poor man; but has af
« Jaf got a fine one, and "1E not a bit the
% worfe.”

. As, at this time, the defender continued
to be fuckled by Favre, it follows, that Mrs
Hewit by ¢ nurfes, and at /aff getting a fine
« one,” muft have meant to make the maids

-behevc that previous to Favre, he had more
nurfes
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nurfes than one; the leaft that is poffible to
be conceived i1s, that he had #woe before Favre,

So ftands the calculation on the 26th July:
Next, comes the letter 12th Auguft, by which
time he had been put into the hands of
Mangin,

At the 12th of Auguft, then, he muft have
had three nurfes according to the letter of the
22d July; 1. The drunk woman; 2. Favre;
3. Mangin. But according to the letter of 26th
July, he muft have had four nurfes; 1. and 2.
two nuries before Favre; 3. Favre; 4. Man-
Bl |

Ox the 12th Auguft, however, the fcene
changes. “ Qur dear little man that is with us,
“ he has been the moft unlucky, poor dear, in
-« his nurfes, no lefs has he had than five, all good
“ milks, but bafe jades, would not come along with
“us for love nor money.” She then mentions
the reaper, Mangin, whom they had procured
in their diftrefs for want of a nurfe.

It follows from the letter of the r2th Au-
guft, that the defender had fize nurfes before
Mangin, who were a/l good milts, but bafe jades,
that wwould not come along for love nor meney.

How are the five to be made out? By the
letter of the 22d July, there were only two;
1. The drunk woman; 2, Favre. Again, by

the
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the letter of the 26th Juiy, if there were two,
before Favre, the drunk woman and another,
full there would be two wanting to compleat
the number of five; and even this, upon the
fuppofal that the drunk woman was a god
milé, and one whorm they would have defired
to go along with them.

Ix order to reconcile the létter of the 26th
July with that of the r2th Auguft, we muft
fuppofe that the defender had four nurfes be-
fore he gotFavre; thatis, that he had changed
four nurfes before the 224, or rather before the
21{t, when the letter was wrote; and indeed,
according to the evidence of Michell’s family,
by the 20th. But how can this be reconciled
to probability, or to the letter of the 22d;
more elpecially as it is faid, that the defender
was fuckled for fome days by the drunk wo-
man ? |

Ir the defender was born on the 1oth July
‘between three and four in the afternoon, the
fooneft that he can be fuppofed to have been
ready for a nurfe, or a nurfe ready for him,
muft have been the morning of the r1th. Sup-
pofing that the drunk nurfe ftaid but a dayin
the lodging with him, and had him but #20s days
with her in her own houfe, which is the moft
limited explication of fome days, here are three

' Hhh days
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days confumed. The milk-woman, Favre,
could mot be got latter than the 21ft; here
then are ten days before fthe was got; three
at leaft are taken up by the drunk nurfe ; fo that,
in the remaining /féven days, there were hired
for the defender three nurfes; and during
that period, all three difmified, not becaufe
they were bad nurfes, but becaufc « they
“ were bafe jades, who would not go to
“ Rheims for love nor money.” It is plain,
that this could be no reafon for difmifling
three nurfes before the defender was ten days
old.

It would be ftraining beyond meafure to
fuppofe, that Mrs Hewit, by faying “ no lefs
“ has he had than five, all good milks,” meant
that he had the gfér of no lefs than five ; for,
befides that the words do not bear this fenfe,
the adds in the {fame letter, « in fpite of all that,
“ he is the ftatelieft dear.” This neceflarily
implies, in fpite of his having changed fo
many nurifes.

Mgrs HewiT, in her examinations, gave an
account of the nurfes different from any of
the accounts contained in her letters. Her
hypothefis is as follows,

Tar firft nurfe procured by Madame le
Brun continued with the child till Sir John

found



LORD HAILES. 427

found her drunk, and then the child was
brought to Michell’s, where it got 2d nurfe,

the milk-woman Favre; 3d nurfe who was
procured by Sir John, and proved a bad one
with no milk; 4th, the milk-woman got
back for the fecond time; sth, the nurfe
Mangin. _

WaEN this hypothefis is confidered, it muft
be acknowledged to be very ingenious, It
reconciles the letter of the z2d and 26th Ju-
ly. Thus, on the 22d, they had quitted the
drunk nurfe, and got the milk-woman, by the
26th, they had got and had difmifled the nurfe
with no milk, and had got back Favre; and
thercfore, it might be faid, that the child had
had ill luck to his nurfes, having changed two,
the drunk woman, and the woman; without
milk ; and that he had now got afine one, (7. ¢.)

the milk-woman Favre for the fecond time.
BuT this 1s ftill irreconcilable with Favre’s

evidence, and with the five nurfes changed
before the 12th of Auguit.

THE roll of nurfes in her letters 22d and
26th July, and in her depofitions, will never
an{wer to her account « of five good milks, who
“ would not come along with them for love
“ nor money.” The drunk nurfe could not be

faid to be a good milk, or one whom they de-
figed
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fired to go along with them. The nurfe witlt
no mill®, and who was branded as a thief,
could not be a good milk, or one whom they
defired to go along with them. The other
two nurfes befides Favre, are, in all probabi-
lity, imaginary ; fo that, “ the five bafe jades
“ aith good milk,” are reduced to the folitary
Favre.

From what has been faid, it appears, that
Mrs Hewit, when her ideas were clear, and
her memory entire, has endeavoured, by
heaping up minute circumftances, to fhow the
diftrefs they were in for nurfes, the difficul-
ties they were daily encountering, and the
great care and concern for Lady Jane and the
children, exprefled both by Sir john and her-
felf; but that, in entering into this detail;
fhe has both contradi&ted herfelf, and the un<
exceptionable witnefs Favre.

FurTHER, Mrs Hewit, in her letter of the
26th July 1748, fpeaks of the Doétor having
ordered Lady Jane to the country in eight
days. It muft be admitted, that this means
to convey the idea, that at this time there was
a Doctor attending Lady Jane. .

I think that there is convincing evidence,
that there was no Doctor attending Lady Jane
at that time; and that this may be proved

without
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without having any regard to the evidence of
the people in Michell’s houfe.

From Favre’s evidence it 1s plain, that fhe
never faw a man-midwife or phyfician a-
bout Lady Jane or the child. Favre had the
child under her care from the 21ft July at la-
teft : It is impofiible to fuppofe that the man-
midwife was in the courfe of vifiting Lady
Jane after the 21ft, and yet, that he never was
taken to vifit the nurfe and child, who were
either in the houfe, or within a door or two of
it; a child almoft ftarved by a bad nurfe ; anurfe
taken at a venture to fupply her place; an
anxious mother, a fond father, a careful fe-
male companion ; and yet the man-midwife at-
tending Lady Jane was never {ent to examine
the condition, either of theé nurle or of the
child! This pafles belief!

It would confume too much time were [
to take notice of all the contradiions and
improbabilities in Mrs Hewit’s evidence. One
circumitance, however, I cannot omit.

Sur has {fworn, that « the had no converfa-
“ tion with Lady Jane concerning the man-
“ midwife, prior to the delivery.” 1If this is
true, and fuppofing a real delivery, I will be
bold to affirm, that it is a fingular fa&, not to
be parallelled in the hiftory of human nature :

That
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That the confident of Lady Jane, her fingle
acquaintance in a ftrange country, fhould ne-
ver haveany converfation with her concerning
a perfon whom they had come fo far to feek; a
perfon who was to be employed in the office
the moft interefting that could be imagined!
This circumitance has always firuck me, and
" I cannot account for it upon the common
principles of human nature.

IT 1s further to be obferved, that Mrs
Hewit herfelf {ays, That Lady Jane would
have lain in at Madame Obin’s houfe in Brui-
fels, had not Mr Obin been called away.
Mrs Hewit muft mean, that Lady Jane in-
formed her of this. She further fays, That
Lady Jane had no nurfe befpoke, and would
not allow one to be befpoke; becaufe fhe
did not know whether fhe would bear a Ii-
ving child. She alfo fays, That Lady Jane
afked Madame Andrieux about midwives at
Rheims, heard her anfwer, and interpreted
the converfation. Here are converfations a-
bout the place of lying in, about the procu-
ring or not procuring a nurfe, and about the
ignorance of the midwives at Rheims; and
yet there was never any converfation about
the perfon whom Lady Jane was to employ
at her delivery. How can thefe things be

- recon-
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reconciled ? Can I believe them all? or which
of them ought I to believe ?

I come now to an unexceptionable, though
a Tournelle evidence; 1 mean not Godefroy,
but Godefroy’s books.

Tur refidence at Godefroy’s 1s one of the
capital articles of the caufe; for if it be once
eftablithed, that Sir John and Lady Jane re-
fided at Godefroy’s until the 14th July, or
pait the 1oth of July, the whole fyftem of
the defender, and every prop and pillar of it,
fall at once to the ground.

Tre more I examine thofe books, the more
I am perfuaded of this propofition, That Sir
John and Lady Jane were at Godefroy’s upon
the roth of July 1748,

Tue following particulars feem clear :

1/2, Tuat the blank article in the houfe-
hold-book, Feudi, 4me Fuillet,relates toa coms
pany of three people at three livres per head.
There is neither evidence nor probability,
that any company ever came there and re-
{ided at the rate of four livres ten fous per
head ; and I cannot explain this article 1n a
different manner from the other articles in
the books.

2dly, TuaT it relates either to a man ha-

ving
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ving perfons of another fex with him, or te
a man who acted as the mafter of a family.
3dly, THAT it relates to a company which
entered in the evening of the 4th of July.
4thly, THAT it relates to a company of three
perfons having no fervant with them.

sthly, Tuat the article, « Monfieur a payé et
« recommencé,” relates to the fame company for
whom an account was opened on the even-
ing of the 4th of July.

Avrv this appears from written evidence,
and would equally well appear, although
Godefroy and his wife had died fifteen years
ago, without being ever examined, as it can
do now while they are alive, and ftand as
witnefles 1in this caufe,

Now, the time of entry, the number of
perfons, that one of them was the paymafter,
that they had no fervant, do all precifely a-
gree with Sir John Stewart and his com-
pany.

Tue queftion then is, How is this article
to be difcriminated from Sir John Stewart
and his company ? By articl, I mean both ar-
ticles, as they confefledly relate to ome coms
pany.

Tue defender’s hypothefis muft be, that

an account was opened in Godefroy’s houfe-
hold-
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hold-book for a company, as entering on the
4th of July after dinner: That this company
confifted of three perfons; that one of them
was the paymafter; that they had no fervant
with them ; and that this company was dif-
ferent from Sir John Stewart’s company, al-
though agreeing with it in all thofe particu-
lars.

To fuppofe that Godefroy kept a third book,
is contrary to evidence, and without proba-
lity.

To fuppofe that the namelefs company
confifted of two perfons at four and a half
livres per head, i1s an ingenious conjeéture;
but, befides other objections, is liable to this,
that the defender has repeatedly afferted,
“ that-the book in queftion was merely a
“ book for the ordinary of the houfe;” and
it is agreed, that that ordinary was at the rate
of three livres per head.

Tue defender’s hypothefis does further
fuppofe, that #they were in the houfe on the
7th of July, and yet were not inferted in the
police-book, while Sir John Stewart and his
company were, and that they had an account
opened for them in the houfe-book, while
Sir John and Ais company had none opened
for them; or, in other words, that #bey were

Ti1 = in
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in the houfchold-book and not in the police
book, while Sir John and bis company were
in the police-book and not in the houfehold«
book.

FurTHER, as the defender holds, that the
infpeclewr actually vifited the houfe on the
11th July, his hypothefis muft lead him to
maintain, that this namelefs company efca-

ped not only one vifa of the infpecteur, which
is common, but two vifas, that of the 6th,
and that of the 11th.

AvrL this is poflible; becaufe all this does
not infer an abfolute contradiction; but it is
exceedingly improbable, as every one at firft
fight muft perceive. _

BuT the great improbability of this hypo-
thefis, and confequently the great probability
of the contrary hypothefis, will further ap-
pear, when it is confidered, that, in the whole
of Godefroy’s police-book, from February
1747 tothe end of the year 1749, there 1s {carce-
ly one fingle inftance of an entry of a coms
pany of two or more in the police-book;

~ which has not a correfponding account in

the houfehold-book. 1 have examined them
all with care ; and the only exceptions feem

to be that of Cliquinot and Moapinet, No. 228.3

and the one in controverfy; even the example
of
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of Cliquinst and Mopinot, may, with ap-
pearance of reafon, be difputed. At the fame
time, during the period from February 1747
to the end of the year 1749, there are at
leaft forty-fix examples of companies mark-
ed in the police-book.

Tlus, of itlelf, affords a very flrong pre-
fumption, that the article, “ Mr——/int en-
“ tres, gme fuillet 1748, has a correfponding
article in the police-book; and, if it has,
then the caufe is determined.

I do not enter into the queftion, as to
fengle perfons {aid to ]Jé entered in the®police-
book, without a correfponding article in the
houfehold-book ; becaufe a fingle perfon may
be more eafily omitted than a company. As
to thofe fingle perfons, I think, that the pur-
fuers have made the examples too few, the
defender, too numerous.

It is not {fufficient to {ay, that this article
of Godefroy’s boek would not be probative
in a queftion for half a crown. Moral evi-
dence is not to be regulated by the ftatute
1681,

Supposk, that there were produced a letter
from Godefroy to Mr Maillefer, acknowledg-
ing his letter of recommendation of a Scots
Colonel and two ladies, and mentioning, that

they
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they had been a&ually in his houfe, and did
not leave it till after the 10th of July; fuch
letter, though not dated, and though not all
written with Godefroy’s own hand, would
go very far indeed to terminate this great
controverfy; and yet it might not be proba-
tive in a queftion for half a crown.

HrruerTo, I have confidered the queftion
as to Godefroy’s books, as if Godefroy were
dead, or no witnefs in this caufe. DBut, when
Godefroy’s depofition 1s confidered, the evi-
dence becomes more cogent, «

I have fhewn, that the articles continued
down from the 4th to the r3th July 1748,
do naturally and prebably apply to Sir John
Stewart.

Godefroy fwears, that they do apply; and,
if I am well founded in my premifes, he
fwears nothing but what is natural and pro-
bable. iy

By parity of reafon, had Godefroy fworn,
that thofe articles did not apply to Sir John

Stewart, he would have fworn what wag
neither natural nor probable. :

His depofition implies, that the article,
4th Fuly, continued on the eight, relates to
the perfon, who on the oppofite fide of the

book
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book is defigned Mr Stewart, and marked as
entering by himfelf, 8th Auguft 1748.

Turs, of itfelf, might be held a fuflicient
caufe for Godefroy’s remembering whs they
were that refided in his houfe for above
eight days in July 1748.

IT is difficult always to aflign the caufes
which originally fixed a fat in the memory
of any man,

Goperroy may have had many caufes for
remembering Sir John Stewart and his com- .
pany, and for remembering the connection
between them and the written evidence.

A perfon recommended to him by repeated
letters from a man of diftinction at Rheims ;
a Briton coming with his family to Paris
- before peace was declared ; a Briton coming
with ladies; the fame perfon returning to
his houfe within the fpace of a month: All
thofe circumftances may have concurred in
fixing the idea of Sir John Stewart upon
Godefroy’s memory.

Tuere are many things which imprefs an
idea upon the memory ; and that idea will
remain after the caufe of the idea is effaced.

Tue defender himfelf has fuggefted another
caufe, why Godefroy may have had theremem-
brance of Sir John Stewart and his company

imprefled
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imprefled on his mind. He contends, that, on
the 4th July 1748, there were in Godefroy’s
but two lodgers, Mr Refette and Mr Defiour-
bons, befides the namelefs company, and Sir
John Stewart’s company. Now fuppofing,
that the two perfons firft mentioned and Sir
John’s company were the only lodgers in the
houfe, the memory of that company would
be more lively in the mind of Godefroy,
than if he had been in a hurry of bufinefs
with his houfe quite full of gueits.

Ir it was Godefroy’s general and almoit
univerfal cuftom, to fill up the names of his °
guefts in his houfehold-book, the very omif-
fion of that circumftance might aid his me-
mory to the blank article.

TuEe circumftance of there being few fingle
lodgers in his houfe, and no other company
at all befides Sir John and his family, made it
of lefs moment whether the account was filled
up or left blank.

Hap there been another company in the
houfe entering at the fame time, and confift-
ing of the fame number of perfons, this cir-
cumitance alone would have made it the more
neceflary to diftinguifh, by fome name or ap-
pellation, between the one company and the

other. .
MANY
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Many other caufes of knowledge might be fug-
gefted. The only one I fhall add, is derived
from the language, manners, and addrefs of
Sir John Stewart.

Or this the proof in the prefent caufe aflords
more than one example: He is remembered
by one of the paflengers in the ftage-coach to
Paris for a point of honour difpute about
feats, and for faying mon place, inftead of ma
place. Madame Pelletier, though, as the defen-
der obferves, fhe was then very young, and
probably did not attend the coffee-houfe; yet
fhe remembers Sir John Stewart, and de-
fcribes him with fufficient exactnefs. The
mention which the makes of Sir John refiding
in the Rue St Martin, points out the time bet-
ter than fhe herfelf could do from memory.

ArTEgr all this, why are we to fuppole, that

‘Godefroy is a perjured man, and unworthy
of credit?’

It has been faid, that people who eat in
their own chamber paid more than in the ordi-
nary; and that, as Sir John and his company
cat in their own chamber, the blank article
fiated at the ordinary prices, cannot relate to
them.

But this argument proceeds upon a mif-
take of the fa& Madame Godefroy fays,

“ That
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« That at the fame time, the perfons whe
“ chofe to eat in their own apartments, if
“ they were not {atisfied with the ordinary,
“ gave notice thereof ; but that generally
“ they were all fatisfied with it; and ¢that
“ the price of the ordinary was the fame, whe-
“ ther people eat in their own apartments or at the
“ table d’héte.” If Madame Godefroy is to
be credited in any thing, it is ina circumftance
of this kind ; and there is nothing in the proof
which contradiéts her. :

It has alfo been faid, that it is incredible
that Sir John would have remained at Gode-
froy’s on the 1oth of july, and yet have fix-
ed upon that day as the mra of the delivery ;
for that the danger of a difcovery, by means
of the people at Rheims, was evident.

BuT it does not appear, that the people

with whom Sir John and Lady Jane became
acquainted at their return to Rheims, ever

knew of the day fixed for the delivery of the
twins, Mr Andricux and his family may
have heard it; but then, What could have
induced them to have traced out Sir John,
or to have inquired where he lodged upon

the 1oth of July?
ArTer all that has been faid for proving
that Sir John Stewart and Lady Jane were at
Godefroy’s
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Godefroy’s upon the soth of July 1748, I ad-
mit, that thele circumitances would be of
little moment, were there better and more
convincing evidence, that, after a ftay of
two or three days, Sir John removed from
Godefroy’s, and was at another houfe upon
the 1oth of July: And this leads me to in-
quire what proof there is of his refidence at
the houfe of a Madame le Brun, to which houfe
it is aflerted, that he removed about the ~th
of July.

ArLL the laborious fearches in the capita-
tion-rolls for a Madame le Brun have proved
unfuccefsful ; no difcovery has been made of
fuch a Madame le Brun as might anfwer to
the defcription given by Sir John.

Tuere 18 no evidence of a perfon having
eluded the capitation who was poflefled of
lodgings capable of accommodating herfelf,
her daughter grown up to woman’s eftate,
and, at leaft, one fervant maid, together with
a female lodger and three ftrangers, who, at
that time, muft be fuppofed neceflarily to
have required three beds. It is plain, that
there muit have been five beds in this houfe,
‘although one of the family had flept with the
female lodger.

Kkk NoxE
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No~E of thf.; Jfive Madames l¢ Bruns, mens-
tioned in, the proof, can poflibly conneét with

the defeription given of the fuppofed perfon,

in controver{y.

-l

Not Madamoifelle le Brun, Rue de Bievre; |
becaufe the lived fingle, and in a fourth ftory. |

Not Madamoifelle l¢ Brun, Rue du Murier;

becaufe the alfo lived fingle, and in a fourtl_l _

ftory. Not Madame le Brun, Rue des Aman-
dicrs ; becaufe the and her daughter had a
Single room in a third ftory, Not Madame
le 13run, Rue Dominique ; becaufe her refidence
is ablolutely inconfiftent with the defcription

of a {ftrect on the left hand of the Rue de Iz |

Comedie, as one goes from the Pont Neuf to
Luxembourg,. '
LeasT of all, Madame le Brun, Rue de /g Co-
medie, although fhe is reprefented as the perfon
whofe defcription bears the neareft refem-

blance to Sir John’s Le Brun; for that the
Rue de la Comedie, can, never be {aid to be Dn_:

the left hand of the Rue de la Comedie; and Sir
John would never have made an excufe for

not remembering the ftrects to the left of the

i

Rue de la Gomedie, by reafon of their number, if.i

not in one of thofe firects, but in the Rue de Iz

Comedie itfelf : Befides, this Madame le Brun |

was

he had meant to place the houfe in queftion, ;

|
|

|

i
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2. S51r Jouw thinks that his Madame le Brun
was recommended to him by Godefroy’s peo-
ple.  This thows that he never thought of the
hvpothefis of Madame le Brun being recoms
mended by a man-midwife as a garde malade,
or keeper of a depot.

3. TueErE 15 nothing in the whole proof,
which even feems to infinuate, that lodgers
are ever received into the houfe of a garde
malade, or of one keeping a depdt; and yet|
here, we have Sir John, Lady Jane, and Mrs |
Hewit, all fuppofed to occupy {eparate beds;
and alfo a woman-lodger. |

. TuEeRE is nothing in the whole pmoff
"s.vluch even feems to infinuate, that a woman |
of Lady Jane’s fathion, and notobliged to lie in '_1
clandeftinely, did ever think of being deh.
vered in fuch a place; in the afylum of laﬂfcg
women, or in a receptacle for the very meaneft
of the people, for a Mignon, not a Lady
Jane Dﬂuglas. : ' .{

It is material to obferve, that, during the::
lifetime of Sir John Stewart, this idea of a*
garde malade, or a keeper of a depdt, was nem
ver adopted. This is a circumitance which
merits particular attention. The informa-
tion for the defender of July 1763, was cer-
tainly drawn up from materials furnifhed by

Sie
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Sir John Stewart; it. would be injurious te
{uppofe, that the defender’s counfel would
draw up an anfwer to the econdefcendence, with-
out taking Sir John’s afliftance, as to fad&s
whereof he was the fitteft perfon to inftrud
them. Had they anfwered the condefcend-
ence, without taking Sir John’s affiftance,
they would have mifled the purfuers, and
perplexed themfelyes in the proof. They
have too much candor for the one, and too
much judgment for the other,

Tuus ftanding the cafe, it will be fit to
read a paragraph or two from that informa-
tion, p. 22. “ To the condefcendence, as to Ma-
¢ dame Le Brun not being in the police-book,
¢ it is an{wered, That thereis noreafon to think
« that the books or regifters at Paris are more
« exactly kept, or that the officers entrufted
¢ with them arc more atcurate, than thofe
« of the fame kind kept in Britain; and
# therefore thefe books referred to in Paris,
¢ can have very little influence or weight in 2
s queftion of this kind,”

Now, had Madame le Brun been fuppofed
not to have kept an hdtel garm, or chambres
garnies, here would have been the time to
have faid fo, and to have made the diftinction
between an Abdtel garni and a depdt ; and the

~ defender
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defender would have properly urged, that the
non-exiftence in the regifter, of a Madame le |
Brun in 1748, keeping an botel garni, or cham-
bres garmes, Was 2 circumftance extraneous to
the caufe, and abfolutely immaterial ; for that
the Madame le Brun in queftion kept no fuch
hotel garni, or chambres garnies, but kept a de-
pot.

I}“ is now faid, that Sir John Stewart did |
not know the difference between an hotel garn
and a depdt. | fhall make that fuppoiition, al-
though it implies that Sir John Stewart did
not know the difference between fuch a lod-
ging-houfe as he would take his wife to at
the eve of her delivery, and the wretched
habitation of firumpets and beggars. But
then, what will be faid of the following pa-
ragraph in the defender’s information, 1t Ju-
Iy 17637 % As for a keeper to Lady Jane, their
« finances would not admit of any extraordi-
« pary expence; nor was a keeper neceffary, as
« Mrs Hewit was attending her.”

Ir Lady Jane adually lay in at the houfe of
a woman keeping a depst, or of a woman
whofe profeflion was that of a g&rdg malade,
is it poflible to imagine that neither Sir john
Stewart, nor Mrs Hewit, would have inform-
ed the defender’s counfel, that Lady Jane

: actnally
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THE proof of the non-exiftence of this ef~
fential perfon in the drama, is of exceeding
moment: By like proofs of the non-exiftence
of perfons introduced into other dramas,
great and daring frauds have been detected. .

Your Lordthips will remember the unpa-
rallelled effrontery of the perfon who termed
himfeltf George Pfalmanazar. This man in-
vented a defcription of the iftfand of Formofa ;
drew upanaccount of its laws and inftitutions;
made a grammar of its language, and per-
fifted in his fable for many years.—One great
means of his detection was the proof of the
non-exiftence of father Rhodes the Jefuit,
whom Pfalmanazar reported to have been his
conductor into Furope.

Ax impofture more recent was deteted
by a proof of the non-exiftence of Count
Vincenzo della Torre, the imaginary hufband of
the daughter of Signor Conflantini of Fermo:
and 1t 1s remarkable, that, tho’ the hiftorian
of Formofa did at length, with much contri-
tion, acknowledge his impofture; yet that |
the other hiftorian perfifted in aflerting the
exiftence of Count Vincenzo della Torre, altho® |
there was compleat moral evidence that he
had pever exifted, unlefs in the imagination
of the profeflor at Macerata,

Havixeg
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Having already detained your Lordthips
fo long, I will but juft touch upon the proof
as to the two enlevements.

Wit refpect to the enlevement of Mignon’s
child; many of the circumitances co-incide
with the fyftem of the purfuers, others dif-
agree with it. The principal diflerences are in
the defcription of the perfon who carried off
the child, and in the colour of the child’s
eyes: And it is remarkable that thofe diffe-
rences are mentioned by the witnefles to
whofe teftimony the defender has chiefly ob-
jected, by the perjured Mignons! Set their te-
{timony afide, and the connetion between
what pafled in the Fauxbourg St Antoine, and at
the hotel D’ Anjou * is wonderful.

TuE enlevement of Sanry’s child does ftill
more exactly refemble the hiftory of Sholto:
The witnefles to that enfevement are not liable
to fufpicion ; they were firft difcovered and
examined by the defender’s agents : Had they
varied upon oath, from what they declared
at their firflt examination, the defender would
have availed himfelf of that material circum-
fiance. But it is not faid that they have
ever varied; and indeed their evidence bears
the marks of truth and candor. Although

L1l I
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LORD THEPICE CLEREK

T 1s now my duty to deliver my opinion

~upon this very interefting caufe, which,
taken in all its circumftances, and in all its
confequences, is the moft important to the
parties, and to the public, that ever came be-
fore this court.

WiTH refped to the purfuers, I cannot take
upon me to determine, at this time, what
intereft they, or any of them, may finally be
found to have in the fucceflion of the late
Duke of Douglas: But this I know, that the
title of Duke Hamilton to carry on the pre-
fent action has been {uftained in this and the
higher court, and the title of the two other
purfuers has never been called in queftion :
And therefore I fhall find myfelf obliged to
give the fame judgment in this fuit, as I
would have given if the like fuit had been
brought by a younger fifter, or the fon of
2 younger fifter of. Lady Jane Douglas.

Witn refpect to the defender, the import-
ance of the decifion to him is too affeéting to
efcape the obfervation and feeling of any
judge: None of your Lordfhips have felt

more
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more for his fituation than I have done; and
if I could difpofe of my opinion, as I can of
my charity, unaccountably ; 1 know, and the
world may guefs, upon what fide I would have
given that cpinion; But, fitting in this place,
I am not mafter of my own opinion, it does
not belong to me, it belongs to facred juftice,
and I cannot with-hold it.

WitH refpect to the public, the queftion
is no lefs important. On the one hand, it is
of the higheft confequence, that the rights of
filiation, upon which the peace of families,
and all the important rights of mankind de-
pend, may not be difturbed by a challenge of
‘birth, unfupported by legal and convincing
evidence: On the other hand, it i1s of no lefs
confequence, that the fame right of filiation,
which incluaes all the rights which can de-
{cend to mankind through the blood of their
remoteft anceftors, be not evaded, and render-
ed ineflectual by artifice and bafe impofture,
I am forry to give my opinion, that one in-
ftance occurs of this in the prefent cafe. For, |
after the fulleft confideration of the whole |
evidence, T am clearly of opinion, that th.ts
defender was not born of the body of Lady:
Jane Douglas ; that he 15 a fuppofititious child,

and%
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and that the purfuers have fufficiently proved
their reafons of reduction. |

Berore I proceed to ftate the grounds of
my opinion, I muift beg leave fhortly to ftate
the rules of law, and of evidence, which ap-
pear to me to apply to this cafe: In doing
which, 1 thall endeavour to obviate {fome ob-
fervations which have been ftated from the
bench, in fupport of a different opinion in
this caufe,

Axp the fir/? thing that occurs, i3 the
queftion, cu incumbit onus probandi? This ap-
pears to be a difpute about words; for the
counifel of both fides, and all your Lordihips
feem to come to the fame conclufion. The
“defender is in pofleflion of his filiation, by
the acknowledgement of his reputed pa-
cents. That ftate is afcertained to him, mn
prima_inflantia by the fervice of the jury.
That fervice has been followed by legal titles
to the eftate, and by the decree of the court
‘ordering him to be put in pofltflion. Such
title cannot be fhaken, but by a redudtion
founded upon evidence fuflicient to over-
turn the fervice, But every lawyer knows,
and muft admit, that of all the titles known
in the law, that of-a fervice is the weakeft,

and moft infignificant, It is an act of volun-
tary
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tary jurifdition, may proceed before any
judge, and before a jury of the claimant’s

own chufing. It is not a pleadable brieve;
and the depofitions of two witnefles to the
propinquity by reputation, is held to be fuf-
ficient to found the verdict. But ftill it is a
good title to the fucceflion, till it is fet afide
by reduction; and accordingly, the parties
have proceeded in this caufe. And now, the
matter comes before your Lordihips, as the
grand jury, to confider upon whofe fide the
evidence lies. If the purfuers have, upon
the whole matter, proved fuflicient to fatisfy
your minds and confciences, that this is a
falfe fervice, then you muft reduce it. If
not, you mutft leave the defender in the poi-
feflion of his ftate and filiation, as proved by
his fervice, and affoilzie him from this reduc-
tion.

2dly, ArL crimes, and all frauds, whether
purfued criminally, or ad civilem effectum, ad-
mit of a twofold proof, either dire? or cir-
cumftantial, Crimes of a latent nature, con-
trived of forethought, efpecially when pur-
fued at a diftance of time, {feldom admit of
a direct proof. In the prefent cafe, the proof

1s circumftantial,
3dly,
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3dly, In fuch an evidence, each circum-
ftance muft be proved to the fatisfation of

the judge or jury, before it can be taken into
the general chain of evidence.
4thly, 1x trying the import of fuch circum-
ftantial evidence, you are not to feparate the
evidence, and try the import of each cir-
cumftance by itfelf; you are to take the
whole evidence together, in order to form a
proper verdi¢t or conclufion. And it is a-
greed by all judges and lawyers, that a cir-
cumfitantial evidence may lead to as certain
a conclufion as a direct proof; in many cafes
more certain : And the fafety of the public
depends upon this principle.
sthly, In a circumftantial evidence, no part
of the proof is fo much to be regarded, no
part of it can give fo much conviction to the
mind, as what arifes from the condué and
behaviour of the parties accufed. Provi-
dence may collect 2 chain of circumitances
together, in fuch a manner, 2s to create an
appearance, and fometimes a conviction of
guilt againit an innocent perfon. But, I be-
lieve, fcarce an inftance can be given, where
the principal part of the evidence from which
the guilt 1s inferred, does arife from the con-
duct and behaviour of an innocent perfon.
6¢hly,
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6thly, Demonftration and demonfirative evi-
dence is not incident to human affairs, and
is not neceflary in the trial of any cafe, civil
or criminal. Demonftration implies an im-
poflibility of the contrary. Such proof can
occur in no cafe. The moft important fadts,
whether in civil or criminal matters, muft be
tried by moral and legal evidence; and that
is legal evidence, which gives full faith and
convition to the mind of the judge or jury.
Such was the opinion of all my brethren of
the court of Jufticiary, in the late trial of
John Reid for fheep-ftealing *.

It

* Tue cale here referred to was as follows, John
Reid was indicted for [tealing fix fcore of theep, from a
farm in the county of Peebles, It was proved, that the
prifoner was a perfon in low circumftances, and of bad
charader ; and that foon after the theft, he was feen dri-
ving the fheep upon the road leading from the farm

from whence they were ftolen, towards Glafgow. He
was traced to the neighbourhood of Glafgow, where he

placed the fheep in an inclofure, and treated with fun-
dry butchers for the fale of them, But, before finithing
any bargain, a furmile arole, that the fheep were [tolen;
upon which the prifoner abandoned them, and fled the
country ; but was afterwards apprehended. Upon his
tiial, he offered no evidence whatever, that he had
come by the fheep in any lawful way; and yet, the

jury, mifled by the idea, that there could be no legal
proof

o A7 LT I P Y
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- It was faid, « That if we admitted any evi-
“ dence, fhort of demonftrative evidence, to
“ take away the filiation of the defender,
« eftablifhed as it is, in this cafe,”it would be
“ a fatal decifion to the public, and to our
“ pofterity.”
- Lam not moved by this alarm: for what
is the right of filiation ? It is not merely the
right of being called the fon, and of inherit-
ing the fucceflion, of our immediate parents.
It implies alfo the right of inheritance thro’
their blood to all their anceftors. . Let us
now fee how far pofierity and the public is
interefted in the decifion. We find that filia=
tion cannot be taken away without demon-
firative evidence of the impofture: But we
find, at the fame time, that that filiation, and
the moft important rights arifing from it,
may be difappointed and robbed from us by
any perfon who can conduct an impofture, fo
as to avoid demonftration of the guilt. No
M m m . lawyer

proof of his guilt, becaufe there was a poffibility, that
he might have got. the ﬂxcep in a lawful way, though
‘he had offered no prnﬂf of it, returned a {pecial ver.
" &i&@, from which no guilt could be inferred ; and there-
upan," he was difmiffed from the bar.  But the five
judges prefent, delivered their opinion /eriatim, 'that
the verdict was erroneous, and contrary to evidence.
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lawyer has faid, that the crimen fuppofiti partus
is to be tried by a different rule of evidence
from any other crime. I am for giving the
defender the full benefit of every rule of law
with regard to evidence, of every exception
known in the law for fetting afide evidence :
But I am not for inventing 2 new fyftem of
law, and new rules of evidence, for fecuring
" his filiation different from what the public
and every individual enjoys for their fecu-
rity againfl the crimes of treafon, murder,
forgery, and falfehood of every kind.
It was faid, “ That a dire@ proof by two
“ or more credible witnefles cannot be redar-
“gued by a circumftantial evidence, which
“ may be confiftent with the pofitive proof;
“ and the cafe of theft was referred to, where
“ the ftolen goods may be found in poflef-
“ fion of the accufed perfon, and a variety of
“ other circumftances concur to fix the guilt
“upon him ; and yet, if he fhall prove by
“two or more credible witnefles that he
“ bought the goods from a third perfon, all
“ thcﬁ: circumftances muft fly off, and gwe
“way to the dire® proof of innocence.’
~Tuis propofition is folid in law; and fuch
of the ingcs as think, that Sir John Stewart |
and Mrs Hewit, the only witnefles to the ac-
| tual
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tual dclivery, are credible witnefles, and that
the circumftances proved by the purfuers are
confiltent with their evidence, or not {ufli-
cient to deftroy it, may adopt that ground
for their opinion: ButI, and the other judges
who have the misfortune to differ upon both
thefe points, cannot poflibly be moved by this
argument,

IT was admitted, ¢ That the mere acknow-
“ Jedgement of parents was not f{ufficient to
« eftablifh filiation: But it was faid, That,
“ in this cafe, the acknowledgement of the pa-
“ rents i3 fupported by univerfal habit and
« repute of the country where the birth hap-
« pened.”

‘But what weight can any judge lay upon
habit and repute in this cale, when it muft be
admitted, that the fame habit and repute
muft neceflarily have attended the defender, -
if he had been a fuppofititious child. No
veftige of the houfe of the fuppofed delivery,
or of Madame le Brun, or any of her family.
His firft appearance is at the houfe of Michell
amongft ftrangers, who could have no rca-
fon to doubt that he was the child of the
perfons who brought him thither and nuried
him as their own child. When carried to

Dammartin, and afterwards to Rheims, and
there
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there baptized as the fon of Lady Jane Dous
glas, of whom fhe had been delivered at Pa-
ris, Who, in that place, could entertain the
leaft doubt of the parentage that was afcribed
to him ¢ Such habit and repute could not' a-
rife from any knowledge of the circumitances
of the birth: It refts entirely upon the affer-
tion of the fuppofed parents, and muft ftand
‘or fall by the truth of that affertion.

“ WE have heard of the extent of the Bri-
¢ tith “empire, and of the dangerous confe-
“ quences which muft enfue, if a proof is re-
“ quired of the actual delivery : And it was
“ faid, That even of thofe born at home, not
“one of a thoufand can prove their actual
“ birth at a diftant time.”

‘T'nis alarming argument proceeds.upon a
falfe hypothefis; for it fuppofes that a child
born at home or abroad, acknowledged by:its
‘parents, and habit and repute to be their child,
by thofe who had beft accefs to know, muft
alfo, 1n fupport of fuch filiation, prove his |
actual birth,  Butno propofition can be more
falfe in law. The child in pofleflion of fuch .
filiation needs no evidence to fupport hisre-
puted birth; and he who brings the challenge
muft bring evidence fufficient to difprove it.
The

¥
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meafure; but I cannot fee that any imputa-
tion can lie againit the purfuers for not bring-
ing their action before they had an intereft to
challenge the birth: And I firmly believe, that
the defender has fuffered nothing in point of
evidence by the delay.

« WE have alfo heard great weight laid upon
« the illegality of the Tournelle procefs ; and
« it was faid, that the witnefles examined un-
« der the authority of that court, were fo far
“ from being omni exceptione majores, that they

« swere omni reputatione minores ; and that no

“ more credit ought to be given to their evi-

“ dence than to a {lave depofing under the

« terror of his mafter’s fcourge.”
BuT whatever your Lordifhips opinion may

have been of the propriety of that action be-

fore the parliament of Paris; and however
much attached to the laws and conftitution of
_yourown country, you cannot entertainan opi-
nion fo derogatory to the honour and courfe
of proceedings before that very refpectable
court, as this parallel would fuggeft. ‘

Wuat are the grounds upon which this
prejudice is taken againit the evidence of thefe

g Tt B e oo o T i B i a5 i

witnefles ? 1f7, That they were examined in

prefence of the judge only, after reading the
plainte over to them; and interrogating them

apon
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upon the fubject-matter therein contained:
And, 2dly, By being thus examined upon oath
before that judge, they were thereby preju-
dicated and tied down in their fecond exami-
nation, under your Lordthips authority, to
fiwear agrecable to their firlt depofitions, whe-.
ther true or falfe.

As to the firff. If any exception could be
taken to the form of examining thefe wit-
neilcs before the Tournelle, furely this can-
not apply to their examination taken upon
your Lordfhips commiflion, according to your
own forms, and in prefence of both parties :
And it is this laft examination only which is
in evidence before you.

As to the fecond. It has not been explained
upon what principle of law or common fenfe
it is founded: Becaife a witnefs has been
examined in onecourt, where the a&ion could
not proceed, Is there any reafon why he may
not be examined before a2’ more competent
court upon the fame fa&s? Does not this
happen every day in both parts of the united
Kingdom, without any imputation to the cre-
dibility of the witnefs ?

Ir the witnefles examined in the Tournelle
had been picked up from the ftrects of Paris,
and brought before that court to fwear to
' 22 facks,
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fa@s, of which there was noevidence that they
had any knowledge, except from their own
oaths, there might be {ome-grovnd for- this
challenge ? But who are’ the witnefles. to
whofe evidence this exception is taken? . Are
_theyh not the very pﬂ;‘qu_;sﬁfhpm Lady Jane
Douglas confefledly made choice of as her
- confidents and attendants, and  to whom fhe
committed herfelf, as the {ole witneffes of her
conduét during her; ftay at Paris 2.

OxE. Df your Lordihips Illlmhﬂ"' took th:
.hbe_rt}r of repeating what he heard faid in the
Houfe of Lords upon occafion of the laft ap-
peal; and from thence prophefied, that the
Tournelle evidence would be totally difre-
garded in that court. %

.+ But, if any thing ﬁrc:-ng was. faid 1113011
that occafion, Was it not. owing to the
{hameful inveétive which was there thrown
out againft  the condudt ﬂf Mr .&ndrew
Stuart, during . the qaurfe_ of the inquiry
at Paris; and to the bold charge then made
of a falfification in the book of Michell, after
they were exhibited by him, and lodged in
the Tournelle by order of: that court? Nﬂr-;
wonder that deep. prejudices; were conceived
Ifrum ﬁ.lc:h an attacl-: But has not the fame

-----

purgﬁr ,dlitldl'ﬂlfd the grounds Df that attack
and
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and certified, from his own proper know-
ledge, the purity and integrity of the whole
of Mr Stuart’s conduct in this caufe from firlt
to laft.

AFTER joining my own higheft teftimony
to the honour and integrity of that gentle-
man’s character, I will only add, that it has
undergone a {crutiny upon this occafion,
which nothing but the moft upright and de-
licate conduct could have withftood, by a pu-
blic exhibition, not only of the journal of all
his tranfaétions at Paris, but of the moit pri-
vate and confidential thoughts and obferva-
tions which occurred to him and his aflifants
in the condué of their clients caufe,

Axp, therefore, without prefuming to re-
peat what I heard in the Houfe of Peers, I
will likewife hazard a prophefy, That if the
opinion of any of your Lordfhips fhall pro-
ceed upon a total rejedtion of the Tournelle
witnefles, that opinion will not be fupported,
but will be found inconfiftent with the laft
judgment of that moft .Honourable Houfe,
which, for the fake of juftice, and a fair trial,
relaxed the fetters which your Lordfhips had
impofed upon the purfuers by your interlo-
cutor, and opened a method for facilitating
the examination of thefe witnefles under the

authority of your Lordfhips commiflion,
Nnn I
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I {hall now proceed to ftate my opinion uport
the different heads of the proof, referring
to the evidence, which all your Lordfhips arc
poflefled of, and which has been fo fully ftated
by the judges who have {poken before me.

And, firf}, As to the charater of Lady
Jane Douglas, I agree in opinion with the
lcarned judge who fpoke laft, that there is
the firongeft evidence before us of the falfe-
hood and duplicity of her charadter. Her let-
ter to Mrs Carfe, her bofom-friend, upon the
fubje@ of her marriage to Sir John Stewart;
her converfation with Lady Katharine Wemyls |
upon the fame fubjeét ; the falfechood and im-
pofition of her letter of the 7th of Auguit
1748 to her brother, clearly implying, That
fhe was then at Rheims, and had been deliver-
ed at that place; her after letters from
Rheims to Lady Mary Hamilton, Mr Haldane, |
and her other intimate friends, -all calculated J
to impofe that belief; and, above all, her be- i
ing art and part in the forgery of La Marre’s j
letters, and preferving them with fo much |
care for the purpofe of creating falle evidence 1
of the defender’s birth: All thefe things fa- |
tisfy me, that this Lady was capable of the |
falfehood and impofture, which 1s now the

fubject of trial. :
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Tue fame thing I fay of the charater of
Sir John Stewart, who ftands now convicted,
not only of the forgery of thefe letters, but
of the groffeft falfehoods in his judicial exa-
minations before your Lordfhips.

As for Mrs Hewit, the only other perion
privy to the fuppofed delivery; no attempt
has been made to juftify her from the grofleft
perjury in many particulars of her evidence;
and therefore I confider her as very capable
of being an accomplice in this impofture.

As to the queftion, cuz bons, or from what
motives can Lady Jame be fuppofed to have
contrived and executed this impofture?

It is difficult to dive into the motives of
the human heart in the commiffion of crimes:
But the proof prefents feveral motives which
might actuate the mind of this Lady; her
defperate circumitances; the bad terms fhe
{tood on with her brother; her defpair of re-
covering his favour and fupport, without
fome remarkable change in her fituation; re-
{entment againft the partifans of the family of
Hamilton, to whom fhe afcribed the lofs of
her brother’s favour, and unjuft views to his
fucceflion. But, aboveall, the clear opinion
which fhe entertained of the indefeafible right

to the honours and eftate of Angus as fecu-
. red



68 TEECSPEICH oF

" red to her, and her iflue, failing the iflue of
her brother, of which there was no profpe Q.
All, or fome of thefe motives, might operate
upon the mind of fuch a woman, and greatly
palliate the guilt of a fictitious delivery: For
I cannot fuppofe that Lady Jane was fo de-
praved as to have been guilty of this crime,
if {he had the fame fentiments of it that all
your Lordfhips muft neceflarily have.

As to Lady Jane’s age, I admit the was not
paft the poflibility of iffue; but the was in
the soth year of her age, paft the period of
iflue, according to the ordinary courfe of na-
ture. I cannot therefore agree with one of
my brethren, who faid that her pregnancy
was as credible as if the had been but 25 years
of age, For, if the calculation were made, I be-
lieve, of women of this ifland, not one of 20,000
have iflue at the age of 50. This is at leaft 2
circumfitance of improbability againft the de-
fender; at any rate, it would have rendered
Lady Jane more timorous, more communica-
tive to perfons of experience, more anxious
to have the beft affiftance, and to be well at-
tended at the critical period of her delivery,
How far this was the cafe, will appear to your
Lordfhips from the whole of the evidence.

' As
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As to the proof of the pregnancy, upon
which the defender feems to lay the greateft
weight, every body knows the uncertainty of
the :appr;:arances of pregnancy; and that, in
every inftance of a fictitious delivery, appear-
ances of pregnancy have been, and muft ne-
ceflarily be affumed. It is the delivery alone
which can afcertain, whether thefe appearan-
ces are real or aflumed; it is not the appear-
ance of pregnancy which we are now to try,
it 1s the actual delivery of Lady Jane Douglas,
at Paris, of this defender: And if, upon con-
fidering the whole evidence for and againft
that delivery, I fhall find any opening in my
mind to a belief that there might have been
a delivery at Paris, I thall hold the previous
appearances of pregnancy to have been real;
but if, on the contrary, I fhall feel, from the
whole evidence, a full conviction, that there
was no delivery at Paris, [ will then hold thefe
appearances as only aflumed, in order to pave
the way for the fictitious birth.

AT the fame time, in pafling, I mult fay,
that the evidence of the pregnancy is not
fuch as I would have expected in a real cafe.
I cannot account for Lady Jane’s pofitive
denial of her marrriage to Lady Katherine
‘Wemyfs, if the was then truly in the fifth

month
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month of her pregnancy. I do not like the
- unneceflary and unufual coverings of her

body for fome months before her departure
from Aix-la-Chappelle. 1 give no credit to

the exaggerated defcription of her belly and
breafts given by Mrs Hewit and Tibby Wal-
ker. If this laft witnefs could have had any
credit with me upon her former depofitions,
that is totally obliterated by her late exami-
nation before your Lordfhips, The nnIyJ
credible witnefs who depofes to the fize of
Lady Jane’s breafts, is Mrs Hepburn. She
appears to have had but an accidental and
tranfient view; and under the prepoflef-
fion of Lady Jane’s pregnancy, I can eafily
conceive, that 2a woman, without experience,
might have been deceived in that-appearance.
Madame Negrette, a lady of experience, and
the confident of Lady Jane, could perceive
no fymptoms of pregnancy, till Mrs Hewit |
aflured her of it; and falfely told her, that |
{he had had a mifcarriage in Holland. And |
fhe depofes, that, in the end of March, her
breafts were hollower than ordinary, which fhe ‘:
afcribes to a fuppofal, that this was the be- |
ginning of her pregnancy, though fhe was |
then near her fixth month. :

I
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I will not follow the hiftory of Lady Jane’s
travels through the low countries. I will
take her up at Rheims, where the arrived
near the laft month. of her pregnancy, and
where it 15 {aid fhe intended to lie in. Advan-
ced 1n age, pregnant with her firft child,
lately threatened with a premature birth, fo
big, that twins were prognofticated by Mrs
Hewit, it was natural tor her to thow {fome
anxiety about her delivery, and above all
things, to have fought out the moft fkilful
midwife or accoucheur in the place, and to
have befpoke a nurfe. To none of thefe
things does fhe attend ; and after ftaying a
whole month at Rheims doing nothing, fhe
takes the fudden refolution of going to Paris,
when within a few days of the delivery.

Every thing was difadvantageous to this
journey ; and the defender’s counfel are fen-

fible, that they muft give fome account of
fo fudden and unfeafonable a change of her

firft refolution. The account given is, the
want of proper affiftance for her delivery at
Rhenns. But is it not ftrange, that fhe was
not apprized of this fooner, and that fhe de-
layed taking fo long a journey, till within a
few days of her time? But the fa& is dif-
proved by clear evidence; for a variety of

{kilful
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fkilful midwives and accoucheurs were to be
had at Rheims; and the ftory of Madame
Andrieux being unfkilfully brought to bed, is
contradicted by the beft evidence that can
now be had.

Havine taken this ftrange refolution of
leaving Rheims, and going to Paris to be de-
livered, it 1s natural to expect, that the would
have given notice thereof ‘to fome of her
friends ; that the would have carried her maid-
fervants with her; that the would have got
proper recommendations from Rheims, for
the neceflary afliftance fhe wanted at Paris.
But how different was her condué in all thefe
refpects? No letters wrote to her friends; no
letters taken from Rheims to direét her to
proper afliftance. The only letter carried
from Rheims, was one from Mr Maillefer,
from whom Lady Jane’s fituation was kept a
fecret, and who recommends them to Mr
Godefroy, under the charaéter of a Scots Co-
lonel, with two ladies, who had gone to Pa-
ris for a thort time, and were to make fome -
purchafes.

Bur above all, Lady Jane’s leaving her
two maids at Rheims, 1s moft unaccountable.
All the lawyers who treat of this crime, men-
tion fuch a circumftance as this, as one of

the
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the ftrongeft, and moft ufually attending this
Ipecies of impofture. Sir John Stewart and
Mrs Hewit are fenfible of the force it, and
endeavour to account for this part of Lady
Jane’s condud@, by the want of money to
carry thefe fervants to Paris, The account is
abfurd ; becaufe lefs than one pound Sterling
would have carried them to Paris, where they
could have lived in family with Lady Jane
at lefs expence than they did at Rheims ; and
it is alfo falfe, becaufe it is clearly proved,
that Sir John had credit at Paris fufficient
to anfwer all his expences.

IT was faid for the defender, « That he
“ ought not to be obliged to account for eve-
“ ry ftep of conduct of his parents, elpecially
“ at fuch a diftance of time; and that Lady
“ Jane’s marriage with Sir John Stewart was

*“ as unaccountable a ftep as any in her after
# conduét.”

Tue general propofition may be true in
matters of indifference, or in matters which
admit of a variety of motives and conduét;
but not in matters of the higheft moment,
and where reafon, fenle, and the common
feelings of mankind muft neceflarily direct
our conduct,

Qoo HERE
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Here then we have Lady Jane Douglas
{fetting out for Paris at two o’clock in the
morning in a_common ftape-coach, 1n order
to have better afliftance at Paris than fhe
could have had at Rheims. Amongft her fel-
low-travellers in that carriage, are, a lady who
had born many children, and a young lady
of {fome rank, and well acquainted with Pa-
ris, whofe acquaintance Lady Jane feemed
fond to cultivate; and yet, during a long
journey of three days, not one of the com-
pany obferved her pregnancy, nor had the
the leaft converfation with any of them touch-
ing her fituation, or the object of her journey
to Paris,

Sue next arrives at the Hotel of Godefroy,
one of the beft in Paris for one in her fitua-
tion, in refpect of the character of Mr Godefroy,
and of his wife, who had born many children.
There they confefledly ftay for fome days; but

nobody in that family obferved the leaft ap-
pearance of pregnancy: No difcovery was |
made of Lady Jane’s fituation by herfelf orany

of her company: No menticn of an accoucheur,

of a nurfe, or of proper lodgings for her de- |

livery, 'What is the excufe for this unac- |

countable conduct? Sir John had befpoke
Pierre la Marre ; and he was to take care of

- -

every |

| il ] -
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every thing. If it had been fo, Why net
{peak of her fitnation to Madame Godefroy ?
Or how could Lady Jane’s fituation, at the
point of delivery, efcape Madame Godefroy’s
obfervation for fo many days? But why did
not the accoucheur appear? It was the fole
object of the journey to find a good one;
and, fo foon as he was engaged, it was na-
tural for Lady Jane to defire to fee him, and
to make him acquainted with her fituation;
yet no fuch perion ever appeared during their
ftay at the houfe of Godefroy.

Her next remove, as it is {aid, was to the
houfe of Madame le Brun on the 7th or 8th
of July, where the was delivered on the 10th,
and ftaid till the 18th or 1g9th. If this had
been true, Sir John Stewart, who knew Paris
fo perfeétly well, could have had no difficul-
ty in delcribing and finding out the houfe
where he had refided for ten or twelve days,
and where his lady had been delivered of
twin-children. Such an event happening in
any lodging-houfe to {ftrangers, who could
have no plot to conceal it, behoved neceffari-
ly to draw alongft with it a train of circum-
ftances fuflicient to lead to the difcovery of
the houfe; and yet, after the moft diligent
inquiry by both partics, aflifted with every

refource |
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refource which the police of Paris could af-
ford, no veltige or difcovery has been made
of any fuch houfe or family as that of Ma-
dame le Brun. The circumftance of Sir John’s
firft account of the place of delivery, in his
memorandum to Mrs Napier, is not imma-
terial. He faid, it was the houfe of Madame
Michell ; and Mrs Hewit’s letter to the Duke
of Douglas, afligning the fame place for the
delivery, carries a ftrong appearance, that
they had not then invented the fititious
houfe of Le Brun.

Bur to proceed with the defender’s ac«
count of the matter: Here they are at Le
Brun’s on the 7th or 8th of July, and on the
1oth of that month Lady Jane is delivered
of twins.

U~xrorTUNATELY for the defender, no lefs
than four letters from Sir John Stewart, of
that date, are extant, and not a word in any
of them of Lady Jane’s delivery. But this is
not all; for it is proved, that Mrs Hewit
wrote a letter to the maids at Rheims, bear-
ing date the rith of July, and no mention
is made of the delivery.  This muft be ab-
{olutely fatal to the defender, if not taken
off : And how is it taken off? By Mrs Hewit’s

after



LORD JUSTICE-CLERK. 477

after correction of that date, in her fubfequent
letter to the maids of the 22d of that month.

Now, 1s it poflible to fuppofe, that Mrs Hewit,

a weak 1naccurate woman, would have

thought of fuch a correction? Two things

muit be here fuppofed, 1/7, That fhe mifdated

her letter of the r1th; and, 2d/y, That, at the

diftance of eleven days, the recolleéted that

miftake, and thought it material to corret it

in her letter of the 22d. If nothing wrong
was going on, there was no occafion for fuch

anxiety in recollecting and correcting the date

of her firft letter.

Tk like correction of the date of Sir John’s
letter to the Earl of Crawfurd, written upon
the 1oth of July, falls under and ftrengthens
this obfervation: Both fhow that there was
nodelivery upon the roth; and that the after
correction of the dates of thefe letters, at the
diftance of eleven days, took its rifc from after
circumftances, which obliged them to fix the
delivery upon the roth of July.

But further, What account can poflibly
be given of the profound filence with regard
to Lady Jane’s delivery, from the roth to the
21ft and 22d of July? For the firit letters,
giving account of this importantevent to their
friends and correfpondents, arc of thefe dates.

Two
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Two reafons are afligned to account for
this extraordinary condué ; 12, The hurry
that Sir John and Mrs Hewit were in for the
firft eleven days after Lady Jane’s delivery :
And, 2dly, Becaufe Lady Jane beloved to write
to her brother before any other perfon was in-
formed of her delivery.

Bortu thefe accounts are equally abfurd
and falfe. No fuppofeable hurry can account
for this filence for eleven days. From her own

account, Lady Janehad a furprifing recovery :
And Mrs Hewit’s own evidence clearly proves,

that there was no fuch hurry as could have
prevented her or Sir John from communica-
ting the joyful news to their friends for eleven
days : And the fecond reafon is difproved by
the letters produced, wrote by Mrs Hewit and
Sir John before the 7th of Auguft, when Lady
Jane firft communicated her delivery to the

Duke of Douglas from Dammartin.
ANoTHER unaccountable circumftance in
their condud&®, is the falfe dating of all their
letters written from Paris, and Lady Jane’slet-
ter to her brother of the 7th of Auguft as from
Rheims. One or two letters might be dated
from a wrong place by miftake ; but the falfe
dating of {fo many letters could not be with-
out defign: And it is very remarkable, that
this
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this defign of impofing upon their friends as
to the place of delivery, is followed out in a
number of letters written by Lady Jane to her
friends in Scotland, after her return to
Rheims, in none of which is there the leaft
mention of her having been at Paris ; but, on
the contrary, they are all calculated to impofe
a belief, that fhe was delivered at Rheims.
TuE only anfwer attempted to be made to
this obfervation, was, that neither Sir John
nor Lady Jane, in any of their letters, have fid,
that the was delivered at Rheims: So much
the worfe, asit fhows their deceit and artifice
in 1mpofing upon their friends: But befides,
let any candid perfon read Sir John’s letter to
the Earl of Crawfurd, dated Rbewns, Fuly 22,
and Lady Jane’s letter to her brother, dated
Rbetms en Champaign, 7th Auguf? 1748, and they
will there fece the delivery fixed by Sir John
and Lady Jane to have been at Rheims, with
as much clearnefs and certainty, as if they had
afferted 1t fofidem werbrs. The import of all
this evidence, arifing from fo many letters
wrote by Sir John, Lady Jane, and Mrs Hewit,
during the period of Lady Jane’s fuppofed in-
lying and reconvalefcence, carry the ftrongeft
marks of falfehood and impofture, and have
great weight in my opinion.
Bur
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But the moft ftriking and direé& proof of
the impofture arifes from the books of Gode-
froy, fupported by the evidence of Mr and
Madame Godefroy. This branch of the argu-
ment has been fully exhaufted by the learned
judge who fpoke 1immediately before me. I
will therefore content myfelf with declaring
my opinion that thefe books, fupported by
the depofitions of Mr and Madame Gode-
froy, (againft whofe evidence I fee no good
obfjection), have conveyed to my mind a full
convidction, that Sir John, Lady Jane, and Mrs
Hewit, arrived at Godefroy’s upon the night
of the 4th of July, and remained there till the
13th of July, without any appearance of a de-
livery; which is totally inconfiftent with, and
difproves the whole hiftory of the defender’s
birth.

Tue complaint, that fo much ftrefs thould
be laid on the books and evidence of an inn-
keeper and his wife, has already been obvi-
ated. They are not witnefles picked up by the
purfuers ; they are the perfons with whom

Lady Jane confefledly lodged, and to whom -

alone {he committed the evidence of her con-
duct during her ftay there. If the defender
could have produced the thadow of evidence
of Madame le Brun’s houfe and family, or

of

= hs o
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of any other houfe where fhe could be fup-
poled to have refided, and to have been de-
livered upon the 1oth of July; fome argu-
ment might from thence have been formed
to have impeached the credit of Godefroy
and his wife, and of their books: But when
there is no veftige of any other place of re-
fidence to be fet in oppofition, I can fee no
ground in law or reafon for denying my af-
fent to the evidence arifing from thefe books.
BoTn parties feem to agree that Lady Jane,
Sir John, and Mrs Hewit, came to Michell’s
upon the 18th or 19th of July; and their con-
duct and tranfactions during their ftay in this
houfe are indeed remarkable, becaufe they
prove that Lady Jane was in a fituation upon
the 18th and {fubfequent days of July, as ap-
pear to me incompatible with her fuppofed
delivery on the 1oth of that month, The
reafon afligned for her coming to Michell’s {o
early as the 18th, is, that the was forced to
leave Le Brun’s on account of bugs. It is
fcarce fuppofeable that this nuifance would
not have been difcovered fo as to make her
change her lodgings before her delivery, or
that that diftrefs would have made Lady Jane,
fo lately delivered of twins, quit the houfe
upon the oth day after her delivery: But,
Ppp it
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it is remarkable, that no fuch thing is
mentioned in Mrs Hewit’s letter to the maids
of the 22d July; nor indeed is any mention
made of Lady Jane’s having changed her lod-
gings.

Burt what appears more remarkable is, the
undeniable proof of Lady Jane’s having gone
out in a coach from Michell’s with Sir John
and Mrs Hewit, early in the morning of the
day after her arrival, in order to bring home
the defender, and of her continuing abroad
the whole day, and returning in the evening
with the defender, and {uch a nurfe as fhe

never could have intrufted her fon with, No
account is given why the defender was fent

away from Le Brun’s, the place of his fup-
pofed birth ; and it is 1mpoflible to account
for Lady Jane’s being abroad a whole day fo
recently after her delivery, in order to bring
Archibald to Michell’s houfe; when it 1s ad-
mitted, that, during her whole {tay at Paris,
fhe did not make one vifit to her younger
fon Sholto, who was removed from her the
day after his birth, and was at nurfe in the
clofe neighbourhood of Paris.

Mrs HewrT, in her letter to Mr Har-
per, fays, upon the word of a dying woman,
that 1t was upon the fixth day after the deli-

VETrY
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very that they removed to Michell's. If {o,
then it was upon the feventh day after her
delivery, that Lady Jane was thus unnccefla-
rily going abroad a whole day in queft of her
fon Archibald.

I will pafs over the ftrange and contradic-
tory accounts given by Sir John and Mrs
Hewit of the different nurfes. Nor will 1
lay much weight upon what Michell’s family
have depofed; that thefe ftrangers faid they
were going to bring their child from St Ger-
mains, where they underftood the lady had
been delivered; and that the child, when
brought to Michell’s, appeared to be three or
four weeks old. - But what appears moft re-
markable is, the indifputable proof of Sir John,
Lﬁd}r Jane, and Mrs Hewit, attended by Ma-
dame Blainville, having gone, within a few
days after her arrival at Michell’s, to Ver-
failles, and there fpent a whole day feeing
the palace and gardens. Their fecond tour,
in a few days after, to fee the fquares and
public places in Paris, is alfo indifputably pro-
ved ; yet Sir John Stewart, and Mrs Hewit,
who never was at Paris or Verfailles at any
other time, have pofitively denied before your
Lordfhips that they made either of thefe

jaunts. The reafon of this perjury is obvious;
they
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they durft not avow Lady Jane’s making
thefe unneceflary jaunts fo recently after her
delivery ; whilft, at the fame time, they ac-
knowledge, that, during her whole ftay at
Paris, fhe never once faw her weakly child
Sholto. Put this in oppofition to her tragi-
cal exclamation upon the death of Sholto,
and what a figure does it make? The thing
1s impofiible, and mature and reafon will not
{uflier me to believe it,

It 1s alfo proved by Michell’s family, that,
from the time of their coming there, Lady
Jane flept with Mrs Hewit, and rofe and
went to bed with the reft of the family; and,
during their whole ftay, no inquiry was made
after them by Pier la Marre the fuppofed
accoucheur, nor by any of Le Brun’s family,
where it is fuppofed Lady Jane was delivered.

TuE counfel for the defender, by fixing the
period of Lady Jane’s reconvalefcence in Mi-
chell’s houfe, only thow that they felt the
neceflity of proving fome appearance of re-
convalefcence from a late delivery of twins
by a lady paft the soth year of her age; but
it 1s not only not proved, but, in my humble
apprehenfion, clearly difproved by the whole
circumitances of her conduct during her ﬁa}r
in Michell’s houfe,
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I will here only add that unaccountable
part of Lady Jane’s conduét in not providing
a nurfe before her delivery. The notable
reafon afligned by Mrs Hewit, becaufe the faid
fhe did not know if fhe would bear a /living
child, 1s too fhocking to reafon and the feel-

ings of a mother to admit of any explana-
tion which can render it in the leaft degree

probable.

To all thefe circumilances of evidence may
be added, their ftudied privacy and conceal-
ment at Paris, We fee Lady Jane and Sir
John fond of company in every other
place where they refided. But here in Paris,
upon the moft important and joyful occa-
fion, they remain fecreted in different houfes,
fo as not only to be invifible, but unheard
of, for near a whole month, by any of their
acquaintance, or by any Britifh fubjeét: And
indeed it is remarkable, that from the time
of their leaving Rheims, and during their
whole ftay at Paris, no perfon has been
found who faw Lady Jane in a ftate of preg-
nancy, orin the ftate of a lying-in-woman,
or who heard of her being delivered in Pa-
ris ; for, as to the oath of the perfon called
Lady Ardfbiel, it muft be giiren up as ftanding
contradi¢ted by the evidence of Sir John

and
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and Mrs Hewit themfelves; and it had beem
better, that fuch a witnefs had not been
brought to examination. '

Havine confumed fo much of your Lord-
fhips time, I will not enter upon the evidence
of the enlevements of the children of Mig-
non and Sanry. It is fully ftated in both the
memorials ; and the material parts of it have
been {fpoke to by feveral of your Lordfhips.
I will only fay, that it is no {mall confirma-
tion of the impofture to my mind, that there
s fuch clear evidence of the carrying oft
two male children from their parents at Paris,
attended with fuch circumftances in point of
time, ages of the children, and defcription of
the perfons to whom they were delivered,
as, in my humble opinion, do ftrongly apply
to this cafe, and give me a conviction, that
thefe were the children which Sir John
Stewart and Lady Douglas have impofed up-
on the world as their own iflue,

Iv ftating the chain of this circumftantial
evidence, it i1s impoflible to overlook the
unaccountable condué of Sir John and Lady
Jane, in abandoning themfelves and their
children for fo many years, not only to the
fufpicions of the world, but to the dilbelief
of their neareft relations, of her being the

mother
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mother of thefe children. It was an obje&
of too much importance to themfelves, and
to their children, to be overlooked or defpi-
fed; efpecially, when the means of confuting
thefe fufpicions were at hand, and could have
been procured without expence or trouble.
Theadvice afcribed to Lord Preftongrange, and
referred to as the fole excufe for this condug&,
cannot be believed by any perfon who knew
that gentleman. If it had been’ given, La-
dy Jane and Sir John could have no motive
to rely upon it, in a matter of that impor-
tance, and where they had fuch eafy accefs
to the evidence; and accordingly, we find
them, in their letter to Madame Tewis, 1 3th
February 1750, greatly irritated  with the
imputation of this impofture; «and refo]-
“ ving, for the{ake of their dear children, to
“ have the circumitances of the beginning
“of Lady Jane’s pregnancy, and the progrefs
“ of it until her happy delivery, as authen-
“tically proved as is pofiible.” But, inftead
of following this natural and eafy plan, they
content themfelves with tle examination of
a few witnefles at Aix-la-Chappelle, npon
the appearances of the pregnancy; and
there ftop fhort,” without making any at-

tempt
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tempt to bring certificates or evidence of
any kind from Paris of the actual delivery.,

iy

‘WuEN to this unaccountable negleé of
fecuring true evidence of the birth, is added
the unjuftifiable contrivance of forging falfe
-evidence to {fupport the birth, the cafe be-
comes too ftrong for my mind to refift the
conclufion. Itis clearly proved and admit-
ted, that the four letters of Pier la Marre,
the pretend'ed accoucheur, which were pro-
duced in the fervice, are all and each of them
forged letters. Sir John has admitted, that
he was the contriver of that forgery, and
that he tranfmitted them to Lady Jane Dou-
glas. - They remained in her pofleflion till
her death, and were taken out of the trunk
where her moft valuable things were depofit-
ed, and produced, and printed, with the o-
ther evidence laid before the jury at the fer-
vice. To overlook or difregard this attempt
in the defender’s fuppofed”parents to fupport
his birth, by the forgery of evidence, would
_{trike at the foundations of all law and pu-
blic fecurity. What fironger evidence of
falfehood and impofture, than a deteftion of
evidence forged to fupport it, and that for-
gery contrived, and made ufe of by the very
authors of the impofture ? It is in eadem genere

malitie
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malitie, as the lawyers fpeak; and he or the
thatis capable of the one is capable of the other.
A true birth does not require forgery to fup-
portit. A true father and mother would not
think of having recourfe toit. But this isnone
of the arguments that need illuftration. If it
does not touch the mind of a judge upon
the bare ftating of it, it cannot gather firength
by any enlargement.

Ir more were neceflary to fix my opinion
in this caufe, I would, in the laft place, refort
to the account given by Sir John Stewart in
his judicial declaration, of Picr la Marre, the
man-midwife, who he fays delivered Lady
Jane. When I confider the circumftances in
which Lady Jane came to Paris, paft the soth
}’E:’u of her age, big with child for the firf:
time ; leaving Rheims vpon a notion that
proper afliftance could noc be had there; un-
dertaking a long and painful journey to Pa-
1is, 1n order to get the belt afliftance; fufli-
ciently provided with money, and under no
difficulty at the firft houfe where {he alight-
ed to be advifed where the beft aﬂiﬁaﬁce,
and every thing elfe neceflary for her fafe de-
livery, would be found : And when, in this
view, I read the account given by Sir John
stewart of Pier la Marre, to whom he com-

Qqq mitted
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mitted the delivery of Lady Jane, and after-
wards the care of Sholto, it ftrikes me with
fuch inherent marks of fallehood, from be-
ginning to end, and in {o many material
circamitances, that I cannot refift the conclu-
fion that neceflarily refults from it. |

Axp indeed, {o fenfible were the defender’s
counfel of the incredibility of Sir John’s
whole account of this Pier la Marre, that
they have laid him afide altogether, and have
attempted to fubftitute a Lewis Pierre Dela-
marre 1n his place, as the perfon who deliver-
¢d Eady Jane. :

I obferve, that this circumfiance has not
ftruck all your Lordfhips in the fame light;
but, for my part, when 1 firft oblerved this
firange attempt to fubftitute another accou-
cheur in place of the one mentioned and
defcribed by Sir John Stewart the father, I
thought the defender’s caufe was abandoned.

Sir John has, at leaft, fixed a clear and di- |
itinct defcription of his Pier la Marre, by his

intimate knowledge of him -at Liege in the
1721 ; by lus country; his employment as a

furgeon in a Walloon regiment; his fecing |

him repeated times at Paris; correfponding -

with him for feveral years; and particulariy,

by this circumftance, that he went to Naples

in

q

d
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in the 1752, from which place, Sir John fays,
he received a letter from him; and I fubmit
1t to your Lordthips, whether it is pofiible,
by any f{tretch of .invention or argument,
to apply the delcription and hiftory given
by Menager, the furgeon, of his Louis Picrre
Delamarre, to the accoucheur thus defcribed
by Sir John Stewart.

TnEe whole appears to me¢ to be a fittion,
and that Menager has f{worn falfely in or-
der to difcover an acconcheur for Lady
Jane Douglas, when no fuch accoucheur ever
exifted, . Sir John’s account of his accou-
cheur is certainly falfe, and, in effed, given
‘up by the defender; and Menager’s evidence
1s a vain and falfe attempt, to fubftitute ano-
ther accoucheur in his place,

1 fay the fame thing of Garnier, the new
invented nurfe for Sholto. The difcrepan-
cies as to the time when the child which
fhe nurfed was brought to her, and the time
when that child was taken from her, the
place of her refidence, and a variety of other
circumftances, difference the child which the
-nurfed fo much from the account given by
Sir  John and Mrs Hewit of the fuppofed
Sholto’s nurfe, that it is impofiible for me to
confider this part of the defender’s evidence
in any other light, than as an attempt to

make
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make the hiftory of that child as nearly te
correfpond to that of Sholto, as could be de-
cently contrived. And, if your Lordthips
arc fatisfied of the falfehood of Garnier’s evi-
dence, with regard to Louis Pierre Delamarre
llﬂvillg been the accoucheur of Lady Jane,
this of itfelf muft neceflarily defiroy the
whole ftory of Garnier, the new invented
nurfe of Sholto.

Urox the whole, after laying the circum-
ftances of this evidence together, I am forry,
that I cannot help being clearly of opinion,
that the reafons of reduction of the defends
der’s fervice are fufliciently proved.

LORD
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LORD MONBODDO.

‘A S all }-'Dulr Lordthips have already deli-
4 L vered your opinions, I have not vanis
£y enough to think, that any thing I can fay
will have any effect. 1 do not pretend, in
any caufe, to make converts to my opinion,
much lefs i this fo great caufe, which all
your Lordthips have ftudied fo much. Nor
‘thould I give you the trouble of hearing any
thing from me, efpecially as I do not find
myfelf in a very good ftate of health, if I did
not think myfelf bound in confcience to de-
-clare, before your Lordfhips and this audi-
ence, my full convition that the defender
is the fon of Lady Jane Douglas.

I fhould have had fome doubt of this pro-
‘pofition, if the caufe had {till ftood on the
ground which it was put upon, in the me-
morial laid before the French lawyers, or
-even in the condefcendence given in to this
court. Ido not fay, that, even upon that foot-
-ing, there would have been legal evidence a-
gainft Mr Douglas, according to my notion
ef the nature of the evidenge required in

this
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this caufc; but there would have remained
doubts and fufpicions in my mind which ne-
ver could have been removed. The faéts then
alledged were, 1m0, That Sir John had enter-
ed himfelf in Michell’s book, in his own
hand-writing, on the 8th of July 1748 : 245,
That the child which was brought to Mi-
chell’s the next day was two months old:
atis, That no fuch man as Pier la Marre ever
exifted ; and, /affly, That there were fufpicions
of the birth in France at the time it is {aid to
have happened. But the fhape of the caufe
is entirely changed. It is become altogether
a new caufe, with hardly a velftige of the old,
unlefs i1t be the four letters of La Marre,
which are faid to be forged. And the grounds
on which the caufe now ftands are, fir/?, Cer-
tain particulars of the condu& of Sir John
and Lady Jane, which cannot be explained
otherways than upon the fuppofition of an
impofture ; and under this head I take in Sir
Jolin’s declaration and the four letters of La
Marre. 2do, The alibi in Godefroy’s, now in-
fifted upon, inftead of the alib:an Michell’s,
And, laftly, The two enlevements, This di-
vifion, I think, comprehends the purfuers

whole caufe, _
| In
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In the entry, I cannot help obferving, that
this fo great change of ground gives me but
an unfavourable idea of the purfuers caufe.
In the very beginning of this action, they
frequently told your Lordthips, that they bad
Jully difeovered the impofture, having traced it to
ils fource, and were able to produce proofs of it as
clear as fun-fhine. Dut initead of that, fo late
as a little while before the proof was con-’
cluded, 1 {ce them hefitating and balancing
betwixt the two books of Godefroy and
Michell, (the only direct evidence which they
can pretend to have in the caufe); and, at
laft, after much deliberation, preferring Gode-
froy’s book, fupported by his evidence and
that of his wife; which, however, they tell
your Lordfhips, that they themfelves did not
at firft believe; and their French procureur
has gone {o far as to fay, that it was abfo-
tutely incredible. This to me gives their
caufe the appearance of an artificial caufe,
built upon conjectures and opinions, not con-
filing of that plain, natural, and unambigu-
ous evidence which compels the aflent, and
leaves no room for hefitation or doubt what
hypothefis to foliow; and yet, in my appre-
henfion, fuch the evidence fhould be that is
to take away the birth-right of Mr Douglas.

SUME
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SomE of your Lordihips are of opinion,
that there is no queftion of law here, but only
of fact. I am of a very different opinion : And
I think there are {everal queftions of law, of
very great importance, which enter into the
decifion of this queftion; and which, there-
fore, I will beg leave to ftate to your Lord-
fhips before I come to fpeak of the fadt.

Axp the fir/l is concerning the onus pro-
bandi, upon whom it is incumbent. The
purfuers fet out, in their memorial, with this
propofition, and make it the foundation of
their whole caufe: That Mr Douglas, tho’ he
has been fo long in pofleflion of his birth-
right, was acknowledged by father and mo-
ther, and was habit and repute their fon ; yet
is obliged to prove his birth, like any other
fact upon which he was to found a claim.
This, Iﬂ}’.LDI‘dH, I hold to be a moft dange-
rous doéirine ; and 1t is haf which makes this
truly a great caufe: For it 1s not great names
of parties; it is not the value of the fubjedt,
nor is it the queftion of fact, of however
great impertance to the parties, and particu-
larly to one of them, that makes this caufe
great and important in the eye of law. But
1t 1s this queftion of fuch general confequence,

which



LORD MONBODDDO. 497

which makes this caufe not only the caufe of
Mr Douglas, but of every perfon who hears
me, I may fay, of mankind, and not only of
the prefent race now living, but of all future
generations ;

Et nati natorum, et qui nafcentur ab illis,

are concerned in this queftion: For if this
were law, Who, of the age of this defendecr,
can fay, that he is fure of his birthright, or
that he has a f{tate, or belongs to a family?
But fuch a doétrine I hold to be as erroneous,
as it 1s pernicious and fubverfive of the com-
mon rights of men. For the acknowledge-
ment of parents, joined to the habit and re-
pute, 1s the charter which every man has for
his birthright, and which cannot be declared
to befalfe, forged, or feigned, except upon evi-
dence the cleareft and moft unexceptionable.
As to the pofitive evidence of birth by the
teftimony of witnefles, it muft, of neceflity,
be confined to a very few, and thofe few in
a few years will grow ftill fewer, till at laft
they muft be quite gone, But, as was very
well faid by one of your Lordthips, in pro-
portion as the cvidence by witnefles grows
weak, the prefumption of law grows ftron g,
till at Jaft it becomes fo ftrong, that nothing
| RIr but
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but evidence amounting to demonftration,
where there is not a lop to bang a doubt on,
can overcome it.

Bur the cafe of Mr Douglas is much
ftronger than the common cafe ; for his birth-
right is not only fecured by the acknowledge-
ment of parents, the habit and repute, and
thelapfe of fo many years; but he has brought
a direct proof of it by the only two witnefles
now living, fo far as appears, who were pre-
fent atit : He has further brought a proof by
many witnefles of what muft have been ne-
ceflarily precedent and fubfequent to it, zame-
ly, the pregnancy and reconvaleicence; and,
over and above all that, he has brought a cir-
cumftantial proof, more pregnant perhaps
than even the direct proof, and moit wonder-
ful at this diftance of time, What, my Lords,
can take away fuch an evidence as this? No-
thing but proof, the firongeit and moit di-
rect, of an impofture, by witnelles of greater
number, and more credible than thofe pro-
duced by the defender, or by an adamantine
chain of circumftances, which excludes even
the poflibility of a birth. In fuch a cafe, your
Lordihips are not to weigh and balance, and
proceed upon conjectures and probabilities,
as in ordinary cafes, where the law allows you

to
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to find proved, or not proved, according as
the evidence appears, and is perfeétly indiffer-
ent to either fide. But, where there is fuch a
weight of pofitive proof, as well as of legal
prefumption in the one fcale, there muit be
in the other fuch a preponderating weight of
evidence, as does not fuffer the balance to
remain a moment iz @quilibrio, but males
the oppofite fcale immediately to mount and
kick the beam.

Tris I apprehend to be moft clear and un-
doubted law : And therefore the plea of the
purfuers, which is founded upon the contrary

do@&rine, and fuppofes it neceflary for Mr Dou-
glas to prove his birth, as he would be bound to

prove any claim of debt, or other ground of ac-
tion againft the purfuers, muft appear tome to
be built upon a very rotten foundation: And
your Lordthips muft agree with me, if you
admit the principles above laid down ; for I
have not heard any of your Lc&rd{hips fay,
that there is fuch a proof upon the part of
the purfuers, as is abfolutely - incompatible
with the birth, and excludes the poflibility
of it,

Ix order to fupport this firange dodirine,
which they have chofen to make the founda-
tion of their caufe, the purfuers fay, That

Mr
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Mr Douglas has not habit and repute in his
favour, becaufe there were {fufpicions raifed
in Scotland of his birth very foon after it
happened : And one of your Lordfhips went
fo far as to lay down this general propofition,
That there is no habit and repute with refpeét
to a man born in foreign parts, But this I
hold likewife to be a moft dangerous doétrine,
efpecially at prefent, when {fo many of his Ma-
jefty’s fubjeéts live with their families in fo-
reign parts. If indeed his Lordfhip had faid,
that perfons had nota habitand repute of their
birth at home, the propofition might be ad-
mitted. For itis no doubt the opinion of
thofe who are upon the place where the birth
- happens, who are acquainted with the parents,
fee their behaviour, and know the circum-
ftances of the cafe, which makes what we call
habit and repute ; and a perfon born in France,
or any other foreign country, has no habit
and repute here, but what he brings over
with him from that country. The qﬁeftiun
therefore is, What was the opinion, concern-
ing the defender’s birth, of the people in
Trance, Brnitith and others, who knew Sir
john and Lady Jane, and the circumftances
of the cafe 7 Had they, my Lords, any fufpi-
cion of the birth? Not the leaft. For, tho’

the
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the purfuers have laid it as one of the articles
of their condefcendence, that there were fuch
{ufpicions in France; yet not one of the hun-
dreds of witnefles which they have examined
in France has faid {o; nay, even their own
witnefles whom they have adduced to prove

the impofture, have thown the cleareft con-
viction of the truth of the birth, notwith-

{tanding of very improper methods which
were taken to make them doubt of it ; par-
ticularly, Madame Michell, to whofe houfe
Lady Jane came, within eight or ten days af-
ter the was faid to have been delivered, and
who therefore, next to thofe who were pre-
fent at the birth, muft have known moft of
the matter, in a converfation which the had
with Mr Andrew Stuart, recorded in his
journal, wherein he moit irregularly, and
with a plain intention to prejudice the wit-
nefs, did tell her as a picce of news, That the
parents of one of the children were found :
Ne le croyez pas, fays the; and there he gives
her anfwer in her own words, which amount
to this, That they were impofing upon him ;
and that, tho’ others might pretend to be
the parents, Lady Jane was truly the mother:
And fhe added, That when fhe came to her

houfe, fhe had all the appearance of a woman
newly
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newly delivered. And tho’ her evidence was
much foftened by fuch converfations, and by
the Monitoire, before the came to depofe; yet
even then fhe fays, That if Lady Jane was not
the mother, e/le auroit joué un furicux rolle, « the
« muft have acted a moft extraordinary part.”
And Madame Blainville, who was then in Mi-
chell’s houfe, and faw Lady Jane every day,
fo far from doubting of the truth of the birth,
fhows, through her whole oath, the ftrongeft
conviction of it. ' As to the fufpicions in Scot-
land, it 1s evident from the proof from whence
they came, and upon what grounds they
were raifed; and altho’ thofe fufpicions had
been ftronger and more general, and had not
been raifed by the agents of the family of
Hamilton, and fupported by -the grofleft ca-
lumnies ; yet they can avail nothing againfi
the opinion of the people in France, and the
proof of habit and repute by fo many credi-
ble witnefles in the fervice, to which the pur-
fuers thought fit then to fubmit, and did not
attempt a contrary proof.

Tue purfuers would likeways deprive the
defender of the acknowledgement of his pa-
rents, at leaft, of one of them, Sir John; be-
caufe, in his declaration, he has fallen into

many miftakes concerning the birth, and par-
ticularly
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ticularly has coined out of his brain, as they
fay, an imaginary man for the accoucheur,
who never had an exiftence; therefore, fay
they, fuch an acknowledgement of the defen-
der can never avail him.

Bur the purfuers confound two things
that are in their nature quite diftinét, vz, the
acknowledgement of parents, and their evi-
dence when examined as witnefles concerning
the particulars of the birth. The firft 1s cal-
led by lawyers the tractatus, that is, the beha-
viour and manner of treating the child, from
which it is inferred, that they acknowledge
him as their child ; the other is, the teftimony
of a witnefs, which is to be confidered like
the evidence of any other witnefs; for a pa-
rent, as well as another witnels depofing to
the particulars of the birth, at the diftance of
fiftecen or fixteen years, may fall into many
errors, contradictions, and abfurdities. But
this will not take from the child the traciatus
or acknowledgement of his parent; nor wiil
it hurt the evidence of his birthright, any
more than the errors of any other witnefs:
And indeed, it would be the hardeft cafe in
the world, if the miftakes of an c¢id man of a
father, fuch as Sir John was, examined upon
fuch an infinite number of particulars, which

happened
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happened fo long ago, fhould be fatal to his
child!

Axp this leads me to {peak of Sir John’s de-
claration, which, though it has been allowed
to be printed, and to make part of the ftate,
as a circumflance of evidence ; yet, like many
other circumitances in this cauie, 1t has not
with me the leaft weight; not only becaufe it
was not taken upon oath, without which, it
cannot be legal evidence; but chiefly, becaufe
it was taken in abfence of the defender. For,
in fuch a caufe as this, the defender could
be in court only one of two ways, either
by the days of compearance being run, or by
a condefcendence being given in. And as nei-
ther of thefe was the cafe, Mr Douglas was
as much abfent at that examination, as any
other man. Now, that fuch an examination
fhould be evidence againft him, efpecially in
fuch a caufe, 1s contrary to the law of this,
and, I believe, of every other country, un-
lefs where the inquifition is eftablifhed :
Even in the Tournelle, the examinations of
witnefles in abfence, are not evidence againft
the party, till he is brought into court, and
confronted with the witnefs. And indeed, if
your Lordfhips were to admit fach an exa-
mination for evidence, it is impoffible to

know
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know where to ftop; for, by the fame rule,
every witnefs examined in abfence muit be
held as evidence, provided only he be exa-
mined before a judge. So that a party, in

this way, may have a great deal of evidence
againft him, of which he never heard. And

it ought to be further confidered, that the
defender made the objetion, while Sir John

was alive, that his declaration could not be
evidence; and, by application to your Lord-
thips, defired, that it might be cancelled, and
Sir John re-examined in the proper manner
upon the fame facts. So that, if the purfuers
delayed the re-examination of Sir John, who
was their own witnefs, till he was dead, they
have themfelves to blame: And your Lord-
fhips muft not, on account of their negli-
gence, offer fuch violence to the law of evi-
dence, as to admit for proof, the declaration
of a witnefs in abfence of the defender.
Besipes this fo flrong objeétion in law,
the circumftances of fact attending this de-
claration are fuch as deftroy its credit entire-
ly with me. For, in the jir/? place, it was ob-
tained by furprife from the court, upon an
averment of a fact abfolutely falfe, wiz. That
Sir John was immediately going out of the

country, with an intention to withdraw him-
o v I . elf



506 THE SPELCH OF

fclf from your Lordihips jurifdition. Upoun
this information, Sir John, an old man of
feventy-five, in a very bad flate of health,
was taken out of his bed, and examined for
three days, in prefence of your Lordfhips,
upon a multitude of queftions, prepared with
great deliberation by the purfuers, but which
had never been feen by Sir John, nor had he
the common time for preparation and recols

le¢tion which every witnefs is intitled to.
In this fituation, it could have been no
matter of wonder, if, depofing to fo many
fadts, at the diftance of {o many years, he
had fallen into very great miftakes. But
he has net fallen into fo many as the pur-
fuers would make your Lordfhips believe;
and particularly, with refpect to La Marre,
in faying, that he was a Walloon, he has
not gone far from the truth; for Montrewi!
fur me+, where La Marre was born, is within
a few leagues of the Province of Artois,
which is a part of the Walloon country; and
it is very likely, that La Marre, and the peo-
ple of Montreuil, fpoke @ Patais, refembling
that of Artois; from which Sir John ima-
gined, that he was a Walloon. As to the
time and place of his acquaintance begin-
ning with him, @z at Liege in the 17271,
it
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it is a miftake that any witnefs might have
tallen into at fuch a diftance of time; and
it is very likely, that Sir John may have con-
founded him with another man of the fame
profeflion, whom he had known at Liege, in
the fame manner as he has miftaken a jour-
ney which he made from Dammartin to Pa-
115, after the birth, for a {fuppofed journcy
which he fays he made from Rheims to Varis
before the birth; and, as to the circumftances
of concealment concerning La Marre, which
he mentions, they may have been fo far real,
that La Marre being at that time not licenced,
and liable to a penalty for practifing, did de-
fire that Sir John might conceal his being the
accoucheur,

BuT, fuppofing Sir John had fallen into
much greater errors concerning La Marre, it
is a {trange inference, which the purfuers
would make from them, that Sir John was
fpeaking of a La Marre quite diffcrent from
the La Marre whom he had always named as
the perfon who brought Lady Jane to bed,
and who told Menager that he had delivered
a Lady, defcribed by him in fuch manner,
that it muft have been Lady Jane, and who
alfo gave the child to the nurfe Garnier in
the year 1748, which could be no other than

Sholto,
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Sholto. And from thence, they take occafion
tofet up two La Marres, one the La Marre of
Menager, as they call him, whofe exiftence
they cannot deny ; and the other, Sir John’s
La Marre, whom they treat as an mmaginary
perfon of his creation. But this, my Lords,
15 arguing moift unfairly. If indeed they
could have fhown, that there was another
man of the fame prefeflion of the name of
La Marre 1n Paris in the 1748, they might
have pretended, that Sir John’s defcription
applied to him, and not to the La Marre na-
med by Menager. But, as they cannot pre-
tend that, it 1s a very unfair conclufion, that
the La Marre named by Sir John from the be-
ginning as the accoucheur, and with whom
he correfponded by letters, and who was the
only man of that name and profeflion at that
time in Paris, was not the La Marre of whom
he fpeaks in his declaration, though he may
have fallen into fundry miftakes about him,
But fappofing ftill further, that Sir John,
in his declaration, had not only fallen into
miftakes, but had willfully faid what was
falfe, which I am perfuaded none of your
Lordfhips believe, What could be inferred
from thence againft the defender? Nothing
more than a fufpicion that Sir John was tell-

lﬂg
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ing falfchoods, in order to cover a falfe birth,
The fame fufpicion, or a fironger, will arife
againft a party in whofe favour a witnefs per-
jures himfelf; yet the party will not lofe his
caufe on account of the perjury of fuch a
witnefs: And, in a very late cafe of a berough-
election, Sir John Anftruther won his caufe,
though two of his witnefles were conviéted
and punithed by your Lordfhips as being
guilty of perjury and prevarication upon
oath, And there is this difference betwixt.
the two cafes, in the defender’s favour, that
the witnefles in Sir John Anftruther’s cafe,
were witnefles produced by him; whereas

Sir John Stewart wz{s the purfuers witnefs.
A fourth queftion in law is, What the effeét
of the delay of the action in this cafe is ! And,
1/¢, Whether there be any delay? For one of
your Lordfhips doubted, whether the pur-
fuers could have infifted on this challenge
immediately after the birth, and during the
life of the Duke of Douglas. But I hold it
to be certain law, that they could. For with
refpet to Sir Hugh Dalrymple, he had an
immediate intereft, being one of the Duke’s
heirs of line, if Mr Douglas was a fuppofiti-
tious child: And as to the Duke of Hamil-
fon, or his brother Lord Douglas, they had
an
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an eventual intereft, by which, in certain
events, they might have fucceeded to the
Duke of Douglas, if Mr Douglas was taken
out of the way; or, in certain events, Mr
Douglas might have fucceeded to them : And
it was upon thefe grounds, that the Duke of
Hamilton’s title was fuftained to carry on
this procefs; tho’ his intereft was {o eventual
and contingent, that it was a thoufand to one
that ever he fucceeded to the Duke of Dou-
olas, or Mr Douglas to him.

THE delay then being certain, let us con-
fider what the eflects of it are inlaw; and
thefe can be no other than to give a double
force to the prefumption of law in his favour,
to fupply every defect in his proof, and to
deliver him from the neceffity of accounting
for many things which otherways he would
have been abliged to account for; And, in-
deed, it would be the moft cruel cafe in the
world, if the challenge of a birth fhould be
delayed for {fo many years, then, when the
party happens to fucceed to a good eftate,
he thould be immediately attacked by thofe
who had the {ame title before, but notthe
fame intereit, and fhould neverthelefs be o-
bliged to go to proof with his adverfaries
upon equal terms; and yet this would be

the
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the cafe with Mr Douglas, if he were to reap
no advantage by the purfuers delay. While the
Duke lived, and the defender had nothing,
they did not envy him the honour of being

the fon of Lady Jane Douglas. But, as foon as
he fucceeded to the Duke’s eftate, they began
this fuit againft him : And they were the more
inexcufable for this delay, that they fay they
had fufpicions of the birth immediately after
1thappened; for otherways they might have
pretended, that they had not the leaft fufpi-
cion of the impofture till after the Duke’s
death; and therefore could not raife the ac-
tion fooner,

TuE defender, therefore, in this cafe, has
no occafion to feek for a Madame le Brun,
an -accoucheur, or the witnefles that were
prefent at the delivery : The law fupplies all
thefe: But, if any witnefles are dead, yet if it
can be proved. that they faid fo or fo, the law
will make this hear-fay evidence, which, in
other cafes, would not be good, effeétnal to
the defender. And, in this manner, the law
will revive both Mrs Tewis and Eify Caw,
and make them evidences of Lady Jane having
been with quick child, as well as Mrs Glafs,

Tue other queftions of law which I fhall
ftate to your Lordthips, are concerning the

rule
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rulc of evidence: A moft facred rule, upon
which our lives, as well as our properties, de-
pend. And the jirf# 1s, That, in no action
of this kind, where a crime 1s charged, the
purfuers are intitled to fay, that the witnelles
who are moit neceflary, as having beft accefs
to know the fact, are accomplices in the crime.
For this is plainly begging the queftion ; and,
fuppofing the crime already proved. Thus, in
a cafe fuch as this, of a fuppofitio partus, the
chief witnefles for the defender, and, in many
cafes, the only witnefles, mmuft be the perfons
that are moft about the Lady, fuch as her
chamber-maids, and her moft intimate compa-
nions. And if thefe are rejected as witnefles,
who muft beft know the truth, upon pretence
of their being accomplices, How is it pofli-
ble that the defender can prove his birth ? If
La Marre had been alive, and Le Brun had
been found, the purfuers would have faid,
that they were likeways accomplices, as well
as Mrs Hewit and Mrs Glafs; and for the
fame reafon : So that the purfuers require,
that the defender fhould prove his birth, and
at the fame time make it impofiible for him
to do fo, by depriving him of the moft ne-
ecllary witnefles.

Burt
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Bur more particularly, with refpect to Sir
John, Mrs Hewit, and Mrs Glafs, whom they
make accomplices all three, and, for the fame
reafon, they fhould have added a fourth, viz.
¥ffy Caw; becaufe, as the was about Lady
Jane’s perfon, and drefled and undrefled her
as well as Mrs Glafs, fhe muft have known
if there was any impofture. If Sir John had
been called upon by the defender as a witnefs,
I apprehend, he ought to have been admitted,
after fo long a delay ; though,in other cafes, he
no doubt would not have been a habile wit-
nefls for the defender. At the fame time, I
own that his teflimony in favour of the de-
fender would have been fufpicious, if he had
been contradicted, or even not fupported, by
other lefs fufpicious witnefles. But having
been called as a witnefs by the purfuers them-
felves, it muft appear to your Lordfhips fome-
thing extraordinary, that they fhould object
to their own witnefs as an accomplice, and
defire your Lordfhips to reject him on that
account. And Iappeal to your Lordfhips,
‘Whether, during fo long an examination, he
gave any ligns of guilt, or of wilful falle-
hood.

As to Mrs Hewit and Mrs Glafs, they were

both likeways examined 10 your Lordfhips
4908 prefence :
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prefence: And with refpedt to Mrs Hewit,
vour Lordthips will remember, that fhe be-
haved with the greateft calmnefs and fcdate-
nefs, without any of thofe emotions that
muft be fuppofed ina perfon guilty of fuch
a crime, and without the leaft appearance af
perjury or wilful falfehood, whatever mif-
takes the may have fallen into, being an old
infirm woman, and depofing to fo many par~
ticulars at fuch a diftance of time. As to
Mrs Glafs, upon whofe late examination your
Lordfhip very juftly lid fo much weight,
her behaviour upon oath was a perfect model
for all witnefles: The greateft calmnefs, dif-
tinétnefs, and recadinefs at the fame time;
and the was fo far from fhowing any for-
wardnefs in favour of the defender, that the’
her depoiition was all very ftrong in his fa-
vour, everv queftion that was put by the
Purﬁwrs being anfwered againft them, fhe
never went the leaft beyond the interroga-
tory put to hLer, but contented herfelf with
anfwering it {imyly and plainly: And though
once, and but once, fhe was a little fretted
and ruffled, by the many teazing and captious
queftions put to her by the purfuers, not for
information, but' with a plain defign to in-
fnare the witnefs in contradictions ; yet I did

~ not



LORPD - MGNBEFODDO. " 515

not for that think the worfe of the witnefs,
but rather the better, as fhe fhowed that pro-
per indignation which every honeft witnefs
ought to have, when he fees himfelf fufpect-
ed of perjury or prevarication. To believe
{fuch a witnefs perjured is not only contrary
to law, in my apprchenfion, and the rule of
evidence, but it is want of common charity:
And yet the purfuers, by making her an ac-
complige, do fairly admit, and your Lordihips
that hawe fpoken holdit fo too, that unlels
fhe be perjured, the defender muft be the fon
of Lady Jane Douglas. The caufe is fairly
put upon this iflue; and your Lordihips, by
giving the caufe for the purfuers, muft pro-
nounce this witnefs perjured, who behaved,
at the time fhe was examined, fo well, that
fthe feemed to give fatisfaction to all your
Lordfhips, and to the numerous audience, 1n
whofe prefence the was examined.

Your Lordfhips have heard a very critical
examination of Mrs Hewit’s letters to DMrs
Glafs, (then Tibby Walker), as well as of
Mrs Hewit’s evidence. The number of dates
in which fhe was right, and alfo the number
of thofe in which fhe was miftaken has
peen exadtly calgulated; and it has been

{hown,
&
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fhown, that her letters are very blundering
and 1naccurate, contradi¢ting fometimes one
anotber, and contradicted, in {fome particu-
lars, by her evidence. But what can be from
thence wnferred 7 Nothing, in my opiniomn,
but that Mrs Hewit was a woman of a me-
mory not very accurate, nor of a head very
clear or diftinct. But with refpect to the im-
pofture, fo far from being a proof of it, they
furnifh, in my apprehenfion, a very ftrong ar~
gument againit it ; For Lady Jane istallowed
by all your Lordfhips to have been a woman
of very good parts, and Mrs Hewit muit be
{uppofed to have adted in concert with Lady
Jane, and under her directions. Now, how
is it poflible to fuppofe, that the would have
allowed Mrs Hewit to write fuch fenfelefs
letters, loading the impofture with fo many
particulars concerning Lady Jane, the chil-
dren, and the nurfes ? which was furnithing
juft as many opportunities for detection; for
Lady Janre, though fhe did not underftand
Latin, would underftand very well the mean-
g of the maxim that Fraus latet in generali-
bus, as there is nothing plainer or more ob-
vious to a much weaker capacity than Lady
Jane’s, than that a feigned tale {hould be as

little
o
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little encumbered with circumftances as pof-
{ible.

But thofe letters appear to me to prove
one thing very clearly, that Mrs Glafs was
no accomplice : For, how is it poflible to {up-
pofe, that Mrs Hewit, who certainly was an
accomplice, if there be any impofture, fhould
write fo many particulars concerning the
birth, Lady Jane’s recovery, &' to another
accomplice who knew that the birth was all
a farce? This is fuch a thing as, it is be»
lieved, never happened before f{ince the be-
ginning of the world: And it is impofiible
to give any other account of it, except what
I think a moft improbable one, namely, that
Mrs Hewit wrote thofe letters pn purpofe to
furnith evidence in fupport of the impofture,
if ever it fhould be challenged, But, frf?, I
think this is much too greata refinement of
cunning : And if judges will indulge them-
{elves in fuch fufpicions, they may make a deep
plot of the plaineft and fimpleft fa&s; and
in that way turn the clearcft and moft direct
evidence againft the party in whoie favour 1t
is adduced. If Lady Jane had intended to
procure fuch evidence in fupport of the fup-
pofition, fthe certainly would have employed
a better pen than Mrs Hewit’s; or, at leaft,

have

=
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have revifed and correted thofe letters which
fhe defigned for evidence of the truth of the
birth. But, 2ds, If Lady Jane or Mrs Hewit
had intended that thofe letters fhould have
furnifhed fuch evidence, we muft fuppofe,
that the confident Tibby Walker would have
been enjoined to keep them carefully, and
accordingly would have fo kept them: Where-
as itis evident, that there were many more let-
ters that pafled betwixt Mrs Hewit and Tibby
Walker, which are now loft; and thofe which
remain were preferved by mere accident,

Axp this obfervation may ferve as an an-
fwer to a circumftance of ftrong fufpicion
much infifted on by the purfuers; namely,
the correction of a date of a preceeding let-
ter in Mrs Hewit’s letter of the 22d of July,
giving an account of the birth. For to what
purpofe this correltion, as the was writing
to an accomplice who knew the whole to be
a farce ? She had no more ado but to write a
private note to her, or to defire her at meeting
to deftroy that precceding letter of a wrong
date.

AxoTHER device which the purfuers have
fallen upon to deprivg the defender of the
poflibility of proving his birth, while at the
{ame time they infift upon the neceflity of his

d-:::in,g
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doing fo, is to lay hold of the miftakes which
the witnefles neceflarily muit have fallen in-
to, depofing to fo many particulars at fuch a
diftance of time, and to infer from thence,
that the witnefles are perjured, and not to be
believed. And this your Lordfhips will ob-
ferve is one of the great hinges upon which
the caufe of the purfuers turns; for they have
examined the witnefles to every particular of
the conduét of Sir John or Lady Jane for
years together, both in France and Britain,
however foreign to the iffue, And if thefe
witnefles can be trapped in any miftake, ther
fuch witnefles muft be held to be perjured.
Thus Mrs Hewit muft be perjured, becaufe
fhe fays, that the remittance from Rheims
came to Sir Jehn on the day of the birth;
whereas it was fome days after before it arri-
ved, as if that circumitance were in the leaft
material. Again, Mrs Glafs is conviéted of
perjury, becaufe fhe bas fallen into the mif-
take of faying, that Lord Blantyre faw Lady
Jane at Aix during her pregnancy; and that
nurfe Mangin’s child was carried with them
from Dammartin to Rheims ; circumftances
equally immaterial. And in this way they
have gone on examining witnefles about eve-
vy thing they could think of, though not in

the
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the leaft conneéted with the caufe. Thus
your Lordfhips fee a poor woman, I think it
is Madam Boucault, is clofely examined a-
bout the number and order of her own chil-
dren; how they were nurfed, and how long
they lived. And Mon{. Menager is nbﬁged
to give an account of all the acquaintance of
his youth, and among many other things in-
tirely foreign to the iffue, he is afked, whe-
ther or not he did not fay in converfation,
that fuch a man told him, that he knew of a
lady of 55 that was delivered ¢ and this man
is produced by the purfuers to prove Menager
perjured.
~ Yougr Lordfhips will ferioufly confider, whe-
ther in this way any the cleareft and motit di-
ftin@ evidence may not be fet afide. The
witnefles in this cafe, and in every other, come
prepared to give evidence to the fact in ifluc;
but befides that, they were afked in this cafe
an infinite number of queftions which they
had never feen, and could not be prepared to
anfwer, concerning aprodigious variety o f par-
ticulars, which happened fifteen or fixteen
years ago; and 1if tl'lcy commit miftakes in
any particular, or if in the courfe of fuch long
and teazing examinations, and re-examina-

tions, fuch as we have in this cafe, {fome of
which
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which lafted for days, the witnefs grows
impatient, an{wers rafhly, andby that means
talls into contraditions and abfurdities, then
muit fuch a witnefs be rejected as perjured,
and not to be believed.

Axp if the miftakes or blunders of wit-
nefles, under the torture of fuch examina-
tions, with refpeét to faéls not material to the
1flue, will not difcredit their evidence as to
the material fa&, much lefs will their contra-
diction to another; and yet this is another
principal hinge of the purfuers canfe: for they
have examined hundreds of witnefles in
¥rance, and in Britain, and almoft in every
country of Kurope, concerning every parti-
cular of Sir John and Lady Jane’s condud,
not only accompanying the birth, but pre-
ceding and fubfequent to it, for a courfe of
years; and when thefe witnefles difagree, as
they neceffarily muft do in many particu-
lars of fadls which happened fiftcen or fix-
teen years ago, then they conclude, that one
or other of thefe difagreeing witnefles, or all
of them, muft be rejeted. In this way they
have fet at variance Sir John and Mrs Hewit
with nurfe Garnier, concerning the hifto-
1y of the fecond child Sholto. And the pur-
fuers counfel, as I remember, reckoned up

Uuu 4 thirty-
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thirty-two difcrepancies ; from which he con-
cluded, that the whole ftory of Sholto 1s a
mere fi¢tion. In the fame manner Sir John
and ‘Mrs Hewit are fet at loggerheads, and
made to deftroy one another’s evidence ; and
they are both faid to be perjured, becaufe
they are contradi¢ted by Madam Blainville,
and fome other witnefles, who muft have had
the ftory from her, concerning a journey faid
to be made by Lady Jane to Verfailles. Now,
this is another way, your Lordihips fee, by
which any the cleareft and dire&teft proof
may be taken away. If indeed the witnefles
differ in the material circumftances of the
principal fact, that will, no doubt, thake their
credibility. But that is not the cafe here;
for all the witnefles concur as to the pregnan-
cy and reconvalefcence, and with refpect to
every material circumftance of the birth it-
felf; for they all agree as to the day, the
place, the particular houfe, the name of the
landlady, the man-midwife, the number, the
fex of the children, their condition as to
health and ftrength; and even with refpect
to the nurfes, the difcrepancies about whom
the purfuers {fo much infift upon, they all
agree, that the eldeft child changed nurfes fe-
veral times, but that the youngeft got from

the
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the beginning a good one, and never had but
one,

- I have infifted the longer upon thefe rules
of evidence, as I think they apply direétly to
this cafe, and are decifive of it. For your Lord-
thips will obferve how it ftands. The defen-
der has brought a clear proof of his birth, his
mother’s pregnancy and reconvalefcence, both
direct and circumftantial. The purfuers can-
not pretend to have brought any proof ftrong
enough to take away this. But, fay they,
1m0, The defender’s witnefles are accomplices,
becaufe they muft have known the fraud, if
there was any. 2db, They are perjured, be-
caufe they are miftaken in fundry particulars.
And, /aftly, they contradict one another; and
therefore none of them can be believed. This
is the true complection of the purfuers caufe;
and if the rules laid down above are juft, it
is certainly a bad one; and to give it for the
purfuers, would be to eftablith a moft dan-
gerous precedent, by which any the cleareit
proof in the world might be explained away,

I have only one obfervation more to make
concerning the nature of evidence, and which,
I think, is equally applicable to this cafe,
where there is on one fide clear and full evi-
vidence of the birth, and of what was necel-

farily
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farily precedent and fubfequent to it, I mean
the pregnancy and reconvalefcence; and on
the other fide, nothing, in my apprehenfion,
but {ufpicions and conjectures. The obferva-
tion 1s, That 1t behoves a judge carefully to
diftinguifh betwixt evidence and fufpicion.
Parties, agents, and counfel, when they grow
heated 1n a caufe, may confound the one
with the other, and may think, that a num-
ber of fufpicions amount to full evidence;
and the people without doors, who are not
accuftomed to weigh cvidence, and to judge
of it by certain rules, may be excufed for
falling into the fame error. Buta learned and
~difpaflionate judge will not commit this mif-
take, and he will carefully diftinguifh betwixt
what forces his aflent, by leaving no room to
believe that'the thing can be otherwife ; and
what only gives him a fufpicion that the thing
may be. In fhort, he will diftinguifh, like every
man that is learned in any fcience, betwixt
what is certain, what is probable, and what
is only contingent, that is, may be, or not
be, as it happens. To trace the maze of fuf-
pictons, to pile them up one above another,
and link them fo together, as to give them
the appearance of evidence, thows do doubt
very great parts and acutenefs, and makes a

great
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great figure at the bar; but allow me to fay,
it is a very dangerous talent in a judge. And
if judges will take upon them to leave the
broad patent road of evidence, and indulge
themfelves in hunting the trail of fufpicions
and conjectures, no man’s life or property is
fafe; I fay, my Lords, no man’s life is fafe. For
I confider thisas a capital caufe, not only on
account of the great ftake which Mr Douglas
has depending upon it; but becaufe I think
the fame evidence which takesaway the birth-
right of the innocent child, muft have con-
victed the guilty parents of a capital crime;
and your Lordfhips, in judging this caufe,
“muft confider Sir John and Lady Jane as
ftanding before you under trial for their lives:
And, before you can condemn Mr Douglas,
you mufl lay your hands upon your hearts,
and fay, that there is evidence here, upon
which you could have taken away the lives of
the parents, as well as the birthright of the
child.

Axp this leads me to examine more parti-
cularly the purfuers proof, beginning with
the firft head under which I have ranged it,
ziz. the conduét of Sir John and Lady Jane,
both abroad and at home. Ihave already fpo-
ken of Sir John’s declaration before your Lord-

thips,
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thips, by which they would deftroy the whole
account given by Sir John of his birth, and take
away from the defender even the acknow-
ledgement of his parents: And I comenow to
fpeak of the four letters from La Marre, {aid
to have been forged by Sir John.

And, in the fir/? place, The purfuers can-
not, with any propriety, call thofe letters for-
ged, as the eflence of that crime confifts in u-
fing the forged deed, knowing it to be fuch.
Now, that Sir John ever ufed thofe letters as
a proof of his fon’s birth, is not pretended :
And as to Lady Jane, it was faid indeed by
one of your Lordfhips, that fthe did ufe them;
but, in my opinion, that was faid altogether
without evidence, For as to Mrs Menzies
faying, that Lady Jane told her fhe had
evidence in her pocket that would make the
matter clear, which evidence Lady Jane faid, -
was letters from the man-midwife., In the
fir/t place, this is but one fingle witnefs, and
an exceptionable one, being connected with
one of the tutors of the purfuers, In the fe-
cond place, How daes it appear that thefe let-
ters were then in the pofleflion of Lady Jane;
for this converfation happened a confiderable
time before Lady Jane’s death, after which

thofe letters made their appearance for the
firft
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firlt time, and even before Lady Jane went
to Douglas-caftle, which was many months
before her death? And, /aftly, If we {hould
fuppofe, without evidence, that thofe letters
were then in her pofleflion, How does it appear
that the letters fhe then {poke of were thofe
very leters, and not other genuine letters of
La Marre’s ? For, if any thing is proved at all
on the {fide of the defender, it is proved not
only by parole, but by written evidence, that
there was an intercourfe of letters betwixt Sir
John and La Marre.

AND, indeed, the letters, when attentively
confidered, are fuch, that it is impoflible they
could be intended to be pailed upon the world
for originals from any perfon; for they are
plainly copies made by a perfon who ap-
pears neither to have underfltood the lan-
guage nor the hand-writing of the letters he
was copying : That they are copies made by
a man who tranfcribed them line by line, 1s
evident from this, That, in the laft of them,
there are three words in the end of a line
{cored out, which three words are in the
end of the preceeding line; {fo that it is clear,
that the copier, in tranfcribing, has happen-
ed to caft his eye too high, by which means
he took the three words of the end of the

preceed-
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prececding line inftead of thofe which thould
have concluded the line he was writing.
And further, it feems to me evident, that the
letters he was tranfcribing were oné¢ or more
of them letters written by a Frenchman;
for I {ee phrafes 1n them which could not
have come from Sir John, as we may judge
from his other French letters, publithed in
the proof, and hardly indeed from any DBri-
tith man. I will give but one inftance: La
Marre, {peaking of the nurfe, fays, Fe ne
pruis pas trop me lover de la nourice.. 'This is an
idiom purely French, not very common even
among the French; but fo remote from the
Englith idiom, that 1 have known Britifh
men, who {poke and underftood the French
very well, that would not believe it was
a French phrafe. Now, Sir John, if he had
forged this letter, would undoubtedly have
faid, Fe me puis pas trop louer la Norice, which
15 very good Irench likewife, and at the
fame time agreeable to the Englith idiom.
But as it appears, that this copier could not
well read the hand, whenever he was at a
lofs, he foifted in words and phrafes of his
own, by which it has happened that there
are no doubt feveral Englifh idioms in them.
And befides this, there have been different

tranfcribers
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tranfcribers employed, particularly the poit-
feripts to the laft letter, wherein there is
mention made of a journey of La Marre’s to
Italy, are written in a different hand, by
which means it may have happened that a
poitfcript may have been taken from ano-
ther letter written by a different man, and
annexed to this, to which it did not be-
long.

TuE whole amount thercfore of the evi-
dence upon this head 1s, That Sir John did
make out, and give to his wife, very blunder-
ing and innaccurate copies of certain French
letters, which Lady Janc never made any ufe
of, but left them among other papers, when
fhe died. And it is fubmitted to your Lord-
thips, whether fuch a circumflance of evi-
dence, will bear the weight the purfuers lay
upon it.

But, fuppofing the letters to have bheen
forged by Sir John; and fuppofing further,
without evidence, that Lady Jane did make
ufe of thofe letters, and fhow them to fun-
dry perfons, as an evidence of the birth of
her children; What is this more than {ufpi-
cion, that fuch a forgery was intended, not
to maintain the truth, but to cover a falfe-
hood ? But does it prove, that Lady Jane

A X% was
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was not pregnant, or not delivered ? Is it not
very poflible to fuppofe, that fuch a man as Sir
John, who was in fuch poverty, and changed
his lodgings fo often, and was fo carelefs and
mattentive, as to throw by papers of the
greateft confequence, in the manner Lady
Stewart has depofed, may have loft letters,
which he had from La Marre, and then for-
ged thofe, in order to pleafe Lady Jane, who
no doubt would be very defirous, after the
fufpicions in Scotland had gathered {irength,
to have thofe letters of La Marre in her pof-
feflion ? It is not therefore evidence, but fu-
fpicion ; and even, the fufpicion flies off enti-
tirely, when we confider the weight of the
evidence on the fide of the defender, and par-
ticularly the clear evidence of there having
been a correfpondence by letters betwixt Sir
John and a La Marre, who had the charge
of his youngeft child.

AxoTHER part of 8ir John and Lady Jane’s
conduct, while in Britain, upon which the
purfuers lay great weight, is their not making
the proper inquiries concerning the birth of
their children, in order to fatisfy the world,
after it came to be fufpected. It muft appear
to your Lordfhips very hard, to make the de-
fender accountable for every negligence and

omiflion
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omiflion of his parents. And itisa fuflicient
anfwer for him to fay, that Sir John was a
carelefs diflipated man; that they were both
high-minded perfons and thought themfelves
much above {uch imputations; and that, if
they neglected to make inquirics on that or
any other account, fuch inquiries have now
been made, and the defender’s birth as much
proved as any fact of that kind can be, hap-
pening in a foreign country, and at fuch a
diftance of time. But, 245 in point of falt,
an inquiry was begun. Lady Jane fent to
Aix-la-Chappelle, and got a declaration from
Madame Tewis, in whoie houfe i{he had lod-
ged there, and who is one of thofe that felc
the living child in her belly. But, before the
declaration came to her hand, Lady Jane was
dead; fo that the inquiry went no farther.
But why, fay the purfuers, begin at Aix-la-
Chappelle? Why not go direétly to Monfieur
la Marre and Madame le Brun at Paris? This,
my Lords, is putting {till a harder tafk upon
the defender, to oblige him not only to thow
that his parents did make inquiries, but to
account why they did not make them in fuch
or fuch a manner. This is an inquifition
which no man’s birth can ftand: And I {hall
only further fay, that it appears from Lady

Jane’s
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Jane’s converfation with Lord Preftongrange,
depoled to by Mrs Glafs, that Lady Jane did
think of reforting to La Marre ; for, {ays fhe,
I believe the man-midwife is ftill alive. But,
by that time, Sir John may have loft his ad-
drefs; and it is poflible (and I think the de-
fender is at liberty to fuppofe every thing
that is fo) that La Marre, being difobliged
becaufe he had not been fo well paid as it
appears he expected, did not care to give a-
ny atteftation of the birth,

I come now to Sir John and Lady Jane’s
conduct in France at the time of the birth, be-
fore and after it; and, during all the time
they were at Aix-la-Chappelle, Rheims, and
Paris; and, while they were journeying be-
twixt thefe places; for it feems the defen-
der muft anfwer for every thing they did, and
alfo every thing they omitted to do: And your
Lordfhips will obferve, that all the purfuers
objections under this head of conduét come to
this; Why did not Sir John and Lady Jane
do fo orfo? Why did they do fo or fo ! Why
did they go from Rheims to Paris for Lady
Jane’s lying in? or if they were to go, Why
did they go fo late? Why did they not in-
form their friends of the birth immediately

after it happened ? Why did they date their
letters
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letters from Rheims, while they were at Paris?
Why did they not inform the Duke, and
their other friends, that the delivery was at
Paris? &, &re.

As 1 have already confumed fo much of
your Lordfhips time, I will not go thro’ all
thofe particulars, which have been already an-
fwered more fufliciently than I think is necef-
fary for the defender; and particularly, the
two laft queftions have, I think, been very well
anfwered by one of your Lordihips, by {up-
pofing what feems to me very natural, that Sir
John, who wanted money from the Duke, and
wanted alfo to borrow from my Lord Craw-
furd, and no doubt from others of his Bri-
tith friends, did not care that it fhould be
known to them that he was living in fo ex-
penfive a place as Paris, which might have
hurt his credit with them. For, with refpect
to his French acquaintance at Rheims, it
is clear- from the proof, that he made no
fecret of the journey to them. And indeed
‘how could he, as he travelled in the public
voiture, and took a recommendation from
Maillefer to the inn at Paris to which the tra-
vellers from Rheims commonly went ¢ And
as to him and Lady Jane living in fo private
2 manner in Paris, and feeing fo few of their

countrymen,



countrymen, (a circumfitance which the pur-
fuers much mfift upon), it was the plan laid
down for them by Madame Andrieux, accor-
ding to Mrs Glafs’s laft depofition; and it
was a rational plan, upon the fuppofition that
Sir John was pinched for moncy, which un-
doubtedly was the cafe. Forit is tono pur-
pofe that the purfuers reckon up the money
that Sir John got when he was at Paris, unlefs
they could tell your Lordihips, at the fame

time, what occafion Sir John had for money
while there, and could affure you that he had

1o debts to pay there, nor loft any money at
game, to which it is proved he was addicted :
For, that he had not money to an%'wer his de-
mands, is evident from his borrowing, or
attempting to borrow, from almoft all his ac-
quaintance, fuch as Lady Wigton, Lord
Crawford, Sir Willilam Stewart; and, even
while he was at Paris, we have him demand-
ing a fmall fum of 25 louis d’ors from Mon-
fieur Andricux, who appears to have been
unwilling to truft him, and only did it at laft
upon the credit of his trunks and cloaths at
Rheims. It was therefore not to be wonder-
ed that Lady Jane thould chufe to live very
privately and foberly at Paris, and to fee few

or no company; cfpecially confidering they
had
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had then a houfe and family at Rheims, which
they appear to have confidered even then as
the place of their refidence.

But many of the oddities and inconfit-
encies which they charge to the account of
Sir John and Lady Jane, fo far from proving
the impofture, have, in my apprehenfion, the
diret contrary tendency; and, in this view,
I will mention fome of them. And, in the
firt place, fay the purfuers, Why did Sir
John and Lady Jane make a journcy from
Rheims to Paris, but eight days before Lady
Jane was brought tobed? Upon the fuppo-
fition of no impofture, the anfwer is obvious,
namely, That after deliberating long whether
Lady Jane fhould truft herfeif in the hands
of the midwives at Rheims, fhe at laft deter-
mined, though late, to go to Paris. And, if
fhe had been brought to bed the very day fhe
arrived at Paris, it would have been nothing
extraordinary, but a thing that has happen--
ed to many women. But, upon the fuppo-
fition of an impofture, it 13 not to be belie-
ved, that, as they had the day of delivery of
their own chufing, they would have furnithed
this argument againft themieives,

AcGalx, fay the purfuers, Why did they
leave their maids at Rhemms? I retort the

qucition;
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queftion;  if there was an impofture here, of
which thofe maids muft have been accom-
plices, Why did they not take them with
them, in order to have more witnefles to the
pretended birth? Why did they not at leaft
take Tibby Walker with them, whom the
purfuers aver to have been an accomplice, e-
ipecially as the purfuers fay that Sir John had
plenty of money? And here one of your
Lordifhips made an obfervation, which was
indeed very ingenious, but I muft be forgi-
ven to fay, did not appear to me very {olid,
viz. that they did not carry Tibby Walker
with them to be a fecond witnefs to the
birth, becaufe Mrs Hewit and fhe might
have difagreed when they were examined as
to the particulars. This, I confefs, is a refine-
ment of cunning which I cannot fuppofe,
that a perfon wanting to prove a fact by two
witnefles, thould take but one, for fear that
two might, upon examination, have difagreed
in particulars. By this way of refining, the
deepeft plot may be made out of the fimpleft
and plaineft facts. This way indeed the pur-
fuers have argued through their whole me-
morial. But it 1s a fort of reafoning that, I
think, your Lordihips thould not adopt. The
griﬁ:f, for example, that Lady Jane exprefled

' for



LORD MONBODDO. 537

for the lofs of her fon Sholto, and the pathe-
tic lamentation over him, which hardly any
body can read in Mrs M‘Crabby’s depofition
with dry eyes, they fay was no more than
acting a part, in order to furnifh evidence to
{fupport the impofture. But it‘is proved that
Lady Jane died of grief for the lofs of this
child. Was this acting a part? But, fay fome
of your Lordfhips, the witnefles who prove
this, are accomplices, are perjured, or are o-
ver-run with prejudices, or have warm ima-
ginations. If this manner of explaining a-
way evidence is allowed, I afk your Lordfhips
how any thing can be proved? But to re-
turn to the maids: Upon the fuppofition of
ne impofture, there is nothing more eafy than
to account for the leaving them. It has been
fhown that Sir John and Lady Jane were at
that time, and indeed at every time while
they lived, in want of money. In order
therefore to fave money both in the journey
and in their living at Paris, and likewife to
avoid the appearance of people of high rank
and condition, which the travelling with fuch
a family muft needs have given them, but
which they were in no condition to fupport,
they determined to leave them at Rheims.
This was not only very natural, but is clearly

v proved
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proved by the depofitions of feveral wits
neiles,

Axp all the negleéts and imprudencies, of
which the purfuers accufe Sir John and Lady
Jane, are 1n my apprehenfion, to be underftood
in the {ame way, rather as arguments agninﬁ
the impofture than forit, Why, fay the pur-
fuers, did Sir John delay fo long to inform
any body of the birth ? Why did he date let-
ters upon the very roth of July, wherein he
did not fay a word of it? Why did he not
inform the Duke of Douglas, and his friends
in Britain, of the particular houfe where Lady
Jane was brought tobed ? of the man-mid wife,
and of the witnefles who were prefent? &
T'o all which I anfwer, that, upon the {fuppoli-
tion of a real birth, all this is eafily account-
ed for, from the known charaéter of Sir John,
And even, without laying any weight up-
on that, Who thinks of the birth of their
“children being called in queftion ? or who, to

prevent fufpicions, of which he has no idea,
writes to his friends a certificate of the birth

of his child, containing all the particulars of
the delivery? But, on the other hand, if
there was here an impofture, it is impofiible -
to fuppofe, that Lady Jane, 2 woman of fo.

good
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good ‘parts, would have negle@ed the com-
mon and ordinary precautions. In that cafg,
there would, no doubt, have been many let-
ters written on the very day fixed for the de-
livery, giving an account of it: And they
would certainly have taken care, that none of
the letters fthould be dated on that day, which
did not give an account of it. And, if we
could {uppofe Lady Jane capable of fo much
imprudence, Can we believe, that Sir John
would have forgot thofe neceflary precau-
tions, when he thowed {o much rcadinets, and
prefence of mind, in the carrying on of the
impofture, that one day, travelling in a
coach with Lady Jane, and Mrs Hepburn,
when they were upon their way from Aix-la-
“Chappelle to Rheims, and feging a beggar of
a deformed and uggly afpec coming up to the
coach to afk charity, he immediately {prung
out of the coach, and put away the beggar,
that Lady Jane being then with child, miglt
not fee him?

Tue circumitance of the firft note to Mrs
Napier, is much infifted on by the purivers,
as a proof of the impofture; but which, ne-
verthelefs, appears to me quite irreconciieable
with the fuppofition of an impofture. Ior,
ppon that fuppoﬁtinn, they mutft, Df_ necefli-

ty,
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ty, have concerted the name of the houfe
where Lady Jane was brought to bed, as well
as 'the name of the accoucheur. And it is
impoflible to believe, but that Sir John would
have had the one name as well as the other
at his tongue’s end ; or, if we could fuppofe,
that he had forgot a circumftance fo eflential
in the impofture, can we further {uppofe, that
in place of Madame le Brun’s, he would have
named a public-houfe, fuch as Michell’s,
where the falfehood muft immediately have
been deteéted ? But, upon the fuppofition of
no impofition, it is intirely agrecable to the
carelefs and diffipated character of Sir John,
and to the circumitances of diftrefs he had
been in, when he mentioned to Mrs Napier,
that he fhould not have at firft recollected
the name of Le Brun, though he did im-
mediately recollect that of La Marre, with
whom he had been much more conneéted,
having correfponded with him {o frequently
upon the fubject of his youngeft child,

Bur this miftake, upon recollection, he af-
terwards corrected in his fecond converfation
with Mrs Napier, and a fecond note which,
upon that occafion, he gave her. And here,
fome of your Lordthips were in a miftake, in
fuppofing, that this correétion was not till af-

fer
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ter he had heard of the inquiry made at Mi-
chell’s by Principal Gordon: For this is a
fuppofition, not only without evidence, but
contrary to evidence, It is without evidence,
becaufe Mrs Napier has not faid fo ; and it is
contrary to evidence, in fo far as Mrs Napier
has faid, that this fecond converfation hap-
pened about the time of her lying in, and
while fthe was confined to her room on that
account. Now, fhe lay in upon the 5th of
Auguft 1756. Lady Frances Stewart’s letter
giving her an account of the ill fuccefs of
Principal Gordon’s inquiries, was dated from
Spa, the 28th of the {fame month of Auguii,
and confequently could not have come to
Mrs Napier’s hand till towards the middle of
the month of September. So that your Lord-
{hips who will fuppofe, that thisfecond conver-
fation happened after this letter arrived, and
after Sir John was informed of the contents
of it, muft likeways fuppofe, not only that
this converfation happﬂnéd after Mrs Napier’s
lying in, which the witnefs has not faid, but
that Mrs Napier was confined to her chamber
for above a month after her lying in, And
your Lordfhips will obferve here a miftake
with refpect to the old and new ftile, which
the purfuers have fallen into in their memo-

yial,
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rial, by which they make the 28th the date
- of Lady Fanny Stewart’s letter, to be the 1-th
old ftile; whereas, in the year 1756, there
was not in Britain any fuch diftinétion of
fRiles. |
Axp now that I am upon the chapter of Ma-
dame le Brun, I will beg leave thortly to ftate
to your Lordfhips the amount of the evi-
dence as to her: And, in the fir2 place, I was
much furprifed to hear {fome of your Lord-
thips deny the exiftence of this woman ; for,
if any thing at all is proved upon the fide of
the defender, not only the exiftence of a Ma~
dame Ie Brun jn the year 1748 is proved,
but alfo her connection with La Marre, both
by parole and written evidence. For, in the
firft place, Menager has fworn to fo many
particulars concerning Madame le Brun and
her daughter, with whom he appears to have
had a very intimate connection, that even, if
your Lordfhips could fuppofec perjury in o-
ther parts of his evidence, you could hardly
{fuppofe it in this,» Now, by his evidence, is
not only proved the exiftence of her and her
daughter,' but alfo her connection with La
Marre. Further, this is alfo proved by a moft
uncxceptionable witnefs with refpect to the

purfuer, vz, Franco:s la Marre, the brother of
Pierre,
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Pierre, who in a converfation with Mr An-
drew Stuart and Monfieur Danjou, told
them, fir le champ et fans befiter, that his bro-
ther was connected with a Madame le Brun;
that he himfelf knew her; and accordingly
he tells fundry particulars about her; and,
among others, fays, he believes, the was a
fcholar of his brother’s in the art of midwife-
ry: And this he repeated in a fubfequent
converfation without variation. And, in this
laft converfation, he told Mr Stuart and
Monfieur Danjou, that he had concealed this
circumftance from the gentlemen upon the
other fide : Though that was not true, as it
1s proved that he told it likeways to them :
But he was plainly in the intereft of the pur-
fuers, and had been employed by them to
make a journey in fearch of witnefles, for
which, no doubt, he expected to be very well
paid : And this accounts for his denying eve-
ry thing concerning Madame le Brun, when
he came to be examined upon oath. And,
laftly, There 1s written evidence of the exift-
ence of this woman and her conne@ion with,
La Marre, from La Marre’s compt-book, where
there is a fum of money fet down given by
him to Madame le Brun.

It 1s very true, that this Madame le Prun

cannot
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cannot now be found : But, in the fr/# place,
I fubmit to your Lordfhips, whether it be
not abundantly fuflicient, and even more than
is incumbent upon the defender, to prove that
a Madame le Brun exifted in the 1748, was
connected with La Marre, and very probably,
as Menager fuppofes, kept one of La Marre’s
depots d’accouchments ; and which is further
confirmed by what Gilles faid in anfwer to
the queftions put to him by Morand, that
La Marre told him the foreign Lady was
brought to bed of twins in the houfe of Ma-
dame le Brun. 2dp, The woman herfelf is not
now to be found, fora very good reafon,name-
ly, that in all probability fhe is dead, and it is
not improbable that the daughter 1s alfo dead,
confidering the way in which fhe lived. stis,
A Madame le Brun has been found living in
the Rue Dominique, in the Fauxbourg St Ger-

main, in a houfe of that {treet now ruinous,
which Madame le Brun anfwers, in every par-

ticular, to the Le Brun mentioned by Sir
John and Mrs Hewit; for the was a widow
woman that was a garde malade, that took
fick women into her houfe, and had a young
girl for her daughter. Whether this be real-
ly the woman or not, is of no importance to

the defender, It is {uflicient for him to fay,
that
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that the might have been the woman, and to
have proved, that there was a woman of that
name exifting 1n Paris in the 1748, who was
connected with La Marre. And the only de-
fe& of his evidence upon that head is, that
no body has been found who heard this Ma-
dame le Brun fay, that a foreign lady had
been delivered of twins in her houfe. And
yet, upon this mere negative, to be accounted
for in many different ways, do the purfuers
lay fo much weight, that Mr Stuart told Sir
William Stewart, that if only Madame le
Brun could be found, he would give up the
caufe, being already quite fatisfied as to the
pregnancy,

Axp here your Lordfhips will obferve, how
natural it was, that Sir John, having employ-
ed La Marre for the accoucheur, thould carry
Lady Jane to lie in in the houfe of Madame
le Brun; for it would have been altogether
improper, that fthe fhould have been brought
to bed in an inn, fuch as Godefroy’s, or a
hotel garnie, fuch as Michell’s. And accord-
ingly, it appears, from Maillefer’s letter to
Godefroy, that it was Sir John’s intention be-
fore he left Rheims, to go as {foon as might
be into private lodgings. Now, there was
nothing more natural than that Sir John

Zzz thould
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{hould take thofe lodgings upon the recom-
mendation of La Marre; and it was as natu-
ral that La Marre fhould recommend this wo-
man Le Brun, with whom he was {fo much
connected.

Axp, indeed, all the great lines of the con-
duct of Sir John and Lady Jane in France
have been fhown, even at this diftance of
time, to be probable and natural, without
fuppefing any fraud or impofition. Their
gomng abroad was a prudent ftep, and the
beft thing they could do in their fituation.
Their going to Aix-la-Chappelle, is fhown to
‘have been on account of Lady Jane’s health,
who imagined that the waters there would
do her good. Their going from Ai};—la—Chap-
pelle to Rheims, after much wavering and de-
liberation, 1s alfo accounted for; and like-
ways their laft refolution of going from
‘Rheims to Paris.  Even their happening to
employ this man La Marre is pretty well ac-
counted for, by the conneéion which he had

with Britith and Irifh people in Paris, one of |

whom may have recommended him to Sir

John. Their chufing Le Brun’s houfe for

Lady Jane to lie in, has been already account-

ed for; and the reafon of their leaving this |
-houfe {o foon, and going to Michell’s, is alfo |

proved.

+
!

|
:
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proved. And as they had a houfe taken at
Rheims, nothing was more natural than that,
as foon as Lady Jane was in a condition to
travel, they fhould fet out for that place.
- Accordingly they did fo; but, on account of
Lady Jane’s weaknefs, they ftopped for fome
days at a pleafant village on the road, called
Dammartin. As to the children, it was very
ratural, and I believe commonly happens,
that of the two, one fhould be much {tronger
than the other; and as that other was a very
weak child, it was alfo very natural that he
fhould not be kept in town, but fent out to
the country to be nurfed, under the care and
direction of La Marre. And there is a cir-
cumftance with refpect to this youngeft child,
which 1s altogether extraordinary in this
country, and never could have been invent-
ed by Sir John, Lady Jane, or Mrs Hewit,
but which 1s very common in France, name-
ly, the ondoyment or fprinkling of this weak
child by the man-midwife.

Tuus the great lines of Sir John and Lady
Jane’s conduct in France are very well ac-
counted for; and it can be no wonder, that
at this diftance of time, fome particulars can-
not be fo well explained ; but even of thefe,
fome have by accident been cleared up, which

otherwife
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otherwife would have had a very fufpicious
“look., Thus, for example, their dropping
their man-fervant in their journey from Aix-
la-Chappelle to Rheims, looked very ill, much
worfe, in my opinion, than the leaving the
‘maids at Rheims. But, by the accident of the
man’s wife being alive, this matter is fo clear-
ed up, that the purfuers no longer infilt upon
it as a circumitance of fufpicion, Again, it was
alledged againft Sir John, that, in the year
1749, when he and Lady Jane returned to Pa-
ris to fteal another child, he lodged in one
Renaud’s, under his own name of Colonel
Stewart ; but when he went to the Croix de
Fer, where the crime was to be perpetrated,
he aflumed the name of Duvernes. Now,
by the acadent likewife of the widow of Co-
lonel Stewart of Ardfhiel being alive, it has
been difcovered that it was her hufband, not
Sir John, who lodged at that time in Renaud’s;
and, in like manner, it muft be prefumed, that
every circumitance of fufpicion would have
been cleared up, if the purfuers had not de-
layed their procefs fo long; or even, if they
had afked Sir John Stewart when he was alive
concerning fome circumftances which they
now very much infift upon, fuch as theirletters |
being dated at Rheims, while they were at

: Paris ;
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Paris; their delaying for twelve days to give
any account of the birth to their friends; and
their not {peaking of it in their letters dated
the fame day that it happened.

LET us now confider the tale of the impo-
fture as told by the purfuers, and fee whether
it be as probable and natural a ftory, as that
which 1s told by the defender. * And here I
muit beg your Lordfhips;particular attention,
if I have not quite exhaufted it; as this
point has been hardly touched upon by any
of your Lordfhips, nor fully ftated even in
the defender’s memorial ; and yet, in a cir-
cumftantial proof, which is all that the pur-
fuers here pretend, it is a circumftance of the
greateft weight, to confider, whether the tale
told by them is probable or natural; or, on
the contrary, moft improbable and unnatural,
as I think I am able to thow it.

Axp I omit the improbability of a lady
of virtue and prety, fuch as Lady Jane is
proved to have been, and a Lady who had
{o high a notion of the rank and dignity of
her family, committing a crime of this kind,
by which fhe was to ingraft upon the flock
of the illuftrious houfe of Douglas, two
beggars brats. I omit alfo the improbability,
that a woman of Lady Jane’s parts would

have
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have engaged in a crime, the. commiffion of
which was fo difficult, as it is a crime re-
quiring many accomplices, not committed in
an inftant, but continued for a trac of time,
and t}iereby liable to manifold occafions of
detetion. 1 do not infit neither how un-
likely it was, that Sir John or Lady Jane
thould even think of a crime that never was
committed in this country; nor was it ever'
thought of by any body here, except Lady
Kinnaird,! who did only think and fpeak’ of
it ; for the never attempted to put it in exe-
cution. But even of this, it does not appear,
that Sir John or Lady Jane, who were then
abroad, ever ‘heard. Nor do I infiit, how
amich more unlikely full 1t 15, that Lady
Jane thould commit fuch a crime, by which
the was not only to difgrace her family, but
might difinherit her own future iffue, as fhe
was certainly capable of having children; and
this, without any motive to perfuade her;
but, on the contrary, the firongeft reafon to
diffuade her, namely, the fear of lofing her
brother’s favour and her penfion, upon her
being obliged to own her marriage, which ac-
cordingly happened. All thefe confidera-
tions, however weighty, I lay afide; and fup-
pofing Lady Jane capable of committing {o

great
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great a crime, and fo abfurd a one in her fi-
tuation, without any motive to induce her,
[ will examine the general plan of this fup-
pofition, and the manner in which they exe-
cuted it; and then I will leave it to your
Lordfhips to judge, whether perfons of the
leaft degree of common fenfe could either
have projected fuch a plan, or executed it in
the way that Sir John and Lady Jane did.
And, in frf? place,: ‘we have the proje& of
fuppoling two children at once; a thing of
which there is no example in all the many in-
{tances of this crime which have been col-
lected by the purfuers from fuch numbers of
volumes. And the reafon is obvious ; for, in
the fir/? place, one {ferves any purpofe that
could be intended; and, 2dly, If the fuppofi-
tion of one is a crime of along and difficylt
“execution, the fuppofition of two muft be
infinitely more diflicult, and liable to many
more opportunities of dete@ion; {o that
‘it is hardly poffible to efcape difcovery.
Whereas, on the other hand, as there was here
no impofture, according to my firm perfua-
fion, the circumitances concerning the one
of the children, I mean Sholto, have won-
derfully contributed to {upport the birth of
the other, and form a chain of evidence,

which
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which I thall ftate afterwards to your Lord-
thips, fuch as has hardly occurred in any
cafe,

BuT, 2ds, What is more extraordinary
{till, and exceeds all belief, is, that they
fhould publifh to the world this plan of
double fuppofition, before they had executed
it, and give out that they had two, when
they had but one, defcribing very parti-
cularly the youngeft, as a puny weak
child, and telling many other particulars
concerning a child that then had no e-
xiftence, whereby they laid themfelves in
fome fort under the neceflity of committing
the crime over again, and of finding another
child, anfwering exactly to the defcription of
Sholto; and which, at the fame time, was of
fuch an age and fize, as could be {uppofed
to be born at the fame time with his twin-
brother.

Bur, 3tio, What is more wonderful ftill if
poflible, they go to Paris, at the diftance of
fixteen months, and bring from thence a
child, anfwering in every particular to the
defcription they had given of Sholto, a puny
weak child, and a lefs child than the other;
though, as the purfuers fay, about- four
months older; with this additional circum-

ftance,
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ftance, whichI wonder none of your Lordfthips
has taken notice of, that he was as like Lady

Jane,as it was pofiible that an infant could be to
a grown perfon. This 1s Tuch a concurrence
and combination of circumfitances in favour
of the truth of the birth, ﬁs could not be
the effect either of chance or defign; and
at the fame time, makes the tale of the pur-
fuers, not only improbable, but morally
fpeaking impoflible : For, if we could {uppofe
a public market of children in Paris, where
they were to be got of all ages, fizes, and
complexions, it would be atleait a thoufand te
one, that they fhould have found a child fo
exattly anfweting the defcription of Sholto,
lefs than the other child, yet four months
older, and at the fame time, as like Lady
Jane as it was poflible, And, when we join
to all this, the circumflances Sir John and
Lady Jane were then 1n, flarving in a man-
ner at Rheims, and having juft got a fupply
from my Lord Morton of only L. 500 Ster-
ling, their laft refource, yet not {fuflicient
to pay off their debts at Rheims, and carry
them back to Britain, that they thould think,
in that fituation, of returning to Paris, to
commit over again the fame crime, and to

alA burden
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burden themfelves with the maintenance of
another child, after the fuppofition of the
firft had fucceeded fo well with them, and
when they could have given out, with the
areateft probability, that this puny weak
child, whom they had always reprefented as
having buta {mall change to live, was dead,

is a ftory really incredible,
Pris 1s the plan of the impofture concerted
etwixt Sir John and Lady Jane, a woman of
very good parts, as all your  Lordfhips have
acknowledged, which, I think, I may venture
to fay, was as abfurd and irrational, as it was
without example or precedent, Let us now
confider how this plan was executed. And,
in the fir/? place, if they intended fuch a
fraud, it was natural for them to con-
ceal themfelves as much as pofiible, and, for
that purpofe, to get private lodgings, and go
as little as poflible to public-houfes. Inftead
of that, they go directly to Godefroy’s,a houfe
perfedily well known to the people of Rheims,
with a recommendation from the chief ma-
giftrate of lRheims to Godefroy. They ftay
there, {ay the purfuers, cleven days; and not
nly fo, but they fix the delivery upon one
of the days ‘while they were there; a thing
which Monfieur Danjou, the purfuers
French
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French agent, fays, in one of his memorials,
was abfolutely incredible; .and yet this 1s
what the purfuers would have youn believe,
without telling you, why it is more credible
now than it was then, that Sir John and La-
dy Jane, being to return to Rheims, thould iix
the day of delivery while they were at Gode-
froy’s, a houfe fo well known at Rheims, that

it was impoflible they could efcape detection.
FurTHER, after Lady Jane was f{aid to be

brought to bed, it was obvious to common
fenfe that fhe fhould have remained f{fo
long in her private lodgings, where the pur-
{uers admit fhe was betwixt Godefroy’s and
Michell’s, that fhe might have appeared
to be quite recovered: But inftead of that,
within eight days after the time of the delive-
ry,away they go toanother public-houfe,where
it muft have appeared to every body, more e-
ipecially as Lady Jane did not attempt to con-

ceal herfelf, that the was not newly brought
to bed.

FurtHER ftill, the choice of #he man they
named for the man-midwife of this pretend-
ed delivery, is moft unaccountable. Necefla-
ry, indeed, it was, that they fhould name
fomebody for the man-midwife, being, no
doubt, an eflential circumftance of the tale

which
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which they muft have prepared to tell to the
world. But, in order to find a proper name
for the man who was fuppofed to have dif=
charged this office, they thould have gone to
the regifter of St Come, and there picked out
the oldeft man-midwite, who, in all likehhood,
would be dead before the birth could be chal-
lenged. Inftead of that, they named a young
man then pradifing furgery and man-mid-
wifery in Paris, but to be feen in no regifter.
FurTHER, if there was herc an impofiture,
it was a neceflary ingredient in it, that Lady
Jane fhould publith her pregnancy to the
world; and it might have been expected, that
Lady Jane would rather have over-aéted her
part, as is commonly the cafe 1z {fuch impofi-
tions, and have oftentatioufly thawn her big
belly to all the world. But inftead of that, .
it is clear from the proof, that the endeavour-
ed to conceal 1t, even after the had - written
to her brother the Duke that fhe was with
child, and after it was well known to my
Lord Crawfurd, and hemother intimate ac-
quatntances. Now, a real pregnancy has been
often concealed ; but what could be the mean-
ing of concealing a fimulated pregnancy? Up-
on the fuppofition of no fimulation, the con- |
ccalment is eafily accounted for, either from
Lady |
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Lady Jane’s patural thynefs or bathfulnefs,
and which 1s common to women of any fa-
thion while they are with their firft child; or
from her defire to conceal her marriage, which
one of the witnefles fays fhe intended neveg
to have publifhed,if{he had not brought forth
a living child,

Acary, as the two maids muft have been
accomplices, 1f there was any impofture, how
15 1t poflible to fuppofe, that Lady Jane, ha-
ving fuch a {ecret upon their tongues, thould
have treated them in the manner the did;
For it is proved, that in the journey betwixt
Aix-la-Chappelle and Rheims, while Lady Jane
was carrying on the farce of a big belly, the
maids having refufed to travel in the boot of
the coach, Lady Jane rated them very {found-
ly, and called them faucy jades ; and on¢ of
them fhe turned off after fhe returned to Bri-
tain; with which, as the witnefles fay, Effy
Caw, for that was her name, was much dif-
contented.

I forbear to mention fome other circum-
ftances which appear to me altogether impro-
bable, upon the fuppofition of an impofture,
becanfe I have taken notice of them already ;
{fuch as the accident of the beggar, a {mall,
ppt 2 very ﬁriking circumitapnce; the leaving

: Y-
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of the maids at Rheims; the fixing the day of
the birth fo foon after Lady Jane’s journey
from Rheims ; and the forgetting a circum-
ftance fo material in their ftory, as the name
of the houfe where Lady Jane was bropght to
bed, together with Sir John’s other omiflions
and imprudencies, which cannot be accounted
for upon the fuppofition of an impofture. And
I {hall only mention one further firiking im-
probability in the purfuers ftory, viz. That
Sir John coming to Paris to commit fuch 2
crime, fhould have been at no pains to con-
ceal himfelf, by taking a falfe name, or a falfe
country; but, on the contrary, thould have

fairly given his name and his country at Gode-
froy’s; and, even at Michell’s, after he had com-

mitted the crime, tho’ his name was ill writ-
ten by the maid of that houfe: And inftead of
hiding himf{elf while he was at Paris, he went
outevery day ; and inftead of running away as
Duvernes did after he had ftole the child, o
as to get out of reach, he remained at Paris
more than twenty days, lodging the greateft
part of that timein a public-houfe; and when,
at laft, he left Paris, he went no farther than
Dammartin, and {o on leifurely, till he re-
turned to Rheims, a place where every body
knew that he had gone tod’aris, in order that

Lady
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Lady Jane might lie in there: And after he
had left Paris, he returned again from Dam-
martin, goes back to Godefroy’s houfe, where
he had fixed the day of delivery, and at two
other times returns again to Paris, juﬁ as if
nothing had happened, without fhowing the
leaft fear of dete&tion.

Sucu being the cafe, I appeal to your Lord-
fhips, and to every body who hears me, whe-
ther this ftory of the purfuers, which they
defire your Lordfhips to belicve, is not {o ab-
folutely incredible, in all its circumftances,
as hardly to be believed upon the faith of
any cvidence, even the moft full, direc, and
conclufive.

Axp thus much with refpect to the firft
head ot the purfuer’s proof, containing all the

particulars of Sir John’s conduét which they
think unaccountable, except upon the fuppo-

{ition of an impofture.

Tue fecond head, under which I have ran-
oged the purfuer’s proof, is Godefroy’s evi-
dence : With refpect to which, I muft again
befpeak your Lordfhips patience, as I think I
can put that matter in a clearer light than
hitherto it has been put; and as it i1s the on-
ly thing like direct evidence, which the pur-

{uers
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fucrs pretend to, it is very well worth your
Lordfhips attention.

Axp, in the firf} place, I diftinguith be- .
twixt the evidence of Godefro¥, and that of
his books, and will, with your Lordthips per-
mifiion, confider them feparately.

Axp, firf, As to Godefroy’s own cvidence,
I have heard him praifed by fome of your
Lordfhips as a witnefs moft credible, and a-
bove all {fufpicion; but I am {o far of a dif-
ferent opinion, that I think he is a witnefs
that cannot be believed; nay, I go further,
and I fay, he is fuch a witnefs as with me
gocs mear to difcredit the purfucrs whole
proof : For I will fhow, in the firf? place,
that he 1s a witnefs that has been infiruéted ;
2dly, 'That he has varied his tale; and, /ajlly,
That he has fworn falfely concerning a thing
which he fhould certainly have known, the
method of kéeping his own books.

Tue queftion, your Lordfhips fee, is con-
cerning the apphcation of the accompt blank
in the name, beginning the 4th of July and
ending the 13th, to Sir John, Lady Jane, and
Mrs Hewit. In order to make this applica-
tion, he muft of neceflity have known twor
things ; firfl, That Sir John and Lady'Jane

' arrived
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arrived in his houfe upon the 4th; and, fecond-
ly, That there was a third perfon with them,
as he fuppofes the accompt to apply to three
perfons. Now, it is abfolutely impoflible,
that, from his memory, he could have re-
colleéted, at fuch a diftance of time, that Sir
John and Lady Jane, and one woman more
with them, arrived at his houfe precifely upon
the 4th of July 1748; cfpecially, as both he
and his wife have faid, that they paid no
particular attention to thefe ftrangers while
they were in their houfe, and never thought
of them after they went out of it, till the be-
ginning of this procefs. It is true, the pur-
fuers have been at much pains to magnify
the memory of Godefroy ; but fuch a memo-
ry as they would here fuppofe, is abfolutely
incredible. Nor 1s Godefroy’s memory fo
extraordinary as they would make it: For,
in the fir/? place, he has forgot his own hand-
writing, when he fays, in his firft depofition,
that he believes the whole account of the
4th of July is of the hand-writing of Ma-
dame Godefroy ; whereas a part of it, and 1
believe the greateft part, 1s of his own hand-
writing. And your Lordfhips will obferve,
that, at the time he fwore this, the book had
enly been about two years in the Tournelle;

4 B and
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and before it was taken from him, he muft be
{fuppofed to have looked at it himfelf, and
fhown to others this account ; more e{pecial-
ly if it be true, as the purfuers aver, that he
always told them the fame flory, and confe-
quently muft always have applied this ac-
count to Sir John Stewart.

2dly, AT lus firft depofition, he had forgot
another thing more material, namely, that
he kept two books in the 1748; for it is
plain, that both he and his wife, when they
were firft examined, {poke only of one book
which they kept in that year, though they
thought proper afterwards to produce a fe-
cond, as it was apparent that this book did
not contain the tenth part of thofe who
came to an inn {fo much frequented, not even
the half of thofe who were in their police-
book. And as to the proof which the pur-
fuers give of his good memory, from his re-
membering that Maillefer had written a letter
to him, reccommending Sir John ; fuppofing
that he had not at that time found the letter,
for which we have only Godefroy’s word,
it was nothing very extraordinary, that be-
ing in ufe to correfpond with Maillefer about
the aflairs of the town of Rheims, and Maille-
fer, no doubt, being in ufe of recommend-

ing
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ing perfons to him, he might have imagined,
(and that is all he fays), that Maillefer may
have recommended bir John, with whom it
is likely he has heard that Sir John was ac-
quainted.

I'rom memory, therefore, it was impofiible,
that Godefroy could recollect that thete three
foreigners, neither one more, nor one lefs,
had been at his houfe precifely on the 4th of
July 1748, And what only remains to be in-
quired 1s, whether he could have learned it
from his police-book ; for that is the only way,
as your Lordihips will obicrve, that Godefroy
pretends to fill up any other accounts blank
in the names. Now, what fays his police-
book with refpect to Sir John and Lady
Jane? It fays, in the fir/? place, that they ar-
rived the 7th; and, in the jfecond place, it
{peaks only of two perfons, Sir John and
Lady Jane, It is therefore clear, that Gode-
froy muft have learned, either from the
Tournelle procefs and Monitoire, or from pri-
vate information, that Sir John and Lady
Jane arrived in his houfe upon the 4th, and
that there was another woman with them;
and then, by mere conjecture, he has filled

up the names in this blank accompt, in the
fame
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{ame manner as he has filled up other names
in his compt-book.

Axp thus, it appears, that the very foun-
dation of Godefroy’s evidence, is from infor-
mation of one kind or another; and that e-
ven after he got fuch information, he ap-
phied the accompt merely by conjeéture to
Sir John and Lady Jane, and Mrs Hewit, ra-
ther than any other three perfons that might
have been in his houfe at that time.

The #next thing [ undertook to fhow was,
that he had varied his tale. This 1s evident
from Monfieur Danjow’s memorial above
mentioned, intitled, Expg/é de faits, written
after Godefroy’s depofition in the Tournelle,
to which it refers. There it isj exprefsly faid,
that Sir John and Lady Jane paid their bill
upon the 8th, and then went out of Gode-
froy’s houfe. Your Lordfhips therefore muft
prefume, that Godefroy did depofe in the
Tournelle, that they went out of his houfe
upon the 8th; whereas, he now depofes, that
they remained in his houfe till the 14th.

AxDp, laftly, Godefroy, I fay, has fworn falfe-
ly as to the manner of keeping his accompts,
when he has depofed, that every body that
came to his houfe had his name entered in
one or other of the compt-books. For it

18
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is now evident, as fhall be thown afterwards,
that many people muft have been in his houfe -
(fome are admitted by the purfuers) who

have no accompts opened for them in either
of his books.

Trus it appears, that this witnefs 1s ut-
terly incredible, having been inftruéted, ha-
ving varied his tale, and having fworn falfe-
ly as to a thing he certainly fhould have
known, vz, the way of keeping his accompts.
And as to Madame Godefroy, it is plain,
that fhe has implicitly followed her huf-
band; for fthe knew nothing of the matter,
when fhe was firft examined in the Tournelle,
not {fo much as remembering the name of
Stewart, till fhe found out her police-book;
and yet, in direct contradiction to that book,
fhe takes upon her to apply an accompt, for
three perfons of the 4th of July, to Sir John
and Lady Jane, who by that beolk appear to
have entered by themfelves, without any at-
tendants, upon the 7th of July.

Bur I further fay, that when you thus
fee a witnefs inftructed, and fwearing falfely,
it muft give your Lordfhips a very bad opi-
nion of the whole of the purfuers evidence;
more efpecially when you compare this oath
of Godefroy’s concerning his own book

‘ with
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with Monfieur de Ruiffeau’s oath concerning
Michelle’s book. Thefe books were the two
hinges upon which the purfuers caufe turn-
ed; but as they were inconfiftent with one
another, it was long matter of deliberation
with the purfuers, upon which of them they
were to make the defender ftand trial for his
birthright. This doubt they had not deter-
mined in favour of Godefroy’s book at the
time they examined this Monfieur de Ruif=
feau ; for otherways, to what purpofe exa-
mine him concerning Michell’s book? And
it is befides evident, from his examination,
that they did not intend ever to have fhown
this book of Michell’s, which at that time
was Jocked up in the Tournelle; for, if the
book itfelf was to be produced, to what pur-
pofe examine a witnefs concerning the ftate
of it, and the manner in which it was kept?
In this ftate of the caufe, they produced this
man Ruifleau to depofe concerning it: And
his oath, from beginning to end, is a feries of
falfchoods, all tending to prove, that this
book was an authentic record, regularly kept;
and fuch therefore as merited faith. And, a-
mong other things, he fays, that the entry of
Fluratl, upon the 8th of Auguft, wasin a hand

different from any of the entries of that or
the
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‘the preceeding page; a manifeflt falfchood,
intended to prove, or at leaft to raife a fufpi-
cion, of what had been averred by the pur-
fuers in their plaintes to the Tournelle, that
this entry was of Sir John’s own hand-wri-
ting. Now, that thefe could not be miftakes
in the witnefs, but intended falfehoods, and
downright perjury, 1s evident from this, that
he had been employed by the purfuers, in the
way of his office, to infpect the ftate of this
book, to deliver it over to Monfieur Buhot,
and, upon that occafion, to make a proces
verbal. And, as it is clear, from the proceed-
ings in France, and indeed is of itfelf evi-
dent, that the purfuers, founding their claim
intirely upon this book at firft, muft have
confidered it very diligently before they put
it into the Tournelle, it appears to me, not
only that this witnefs is perjured, but that
there is the ftrongeft fufpicion of fubornation
of perjury, when I fee the agents for the
purfuers producing one employed by them,
and therefore fuppoifed to be under their di-
rection, to depofe what they muft have
known to be falfe; and, 1 think, I may fur-
ther fay, without ftraining too much, that it
was a {pecies of forgery, to endeavour to
make up in this way a falfe tenor of a wri-

ting,
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ting, by which Mr Douglas’s birthright was
to have been taken away.

To this witnefs, thus manifeftly perjured,
I muft join Madame Mignon, acknowledged
by the purfuers own counfel to be perjured.
I muft join alfo Francois la Marre, moft grofs-
ly and willfully perjured, about a faé&t of
great confequence in the caufe, viz. his bro-
ther’s connection with a Madame le Brun;
and alfo Monfieur Giles, the furgeon, who has
fworn, that he gave the fame account before
your Lordfhips commiffioner of the ftory told
him by La Marre of the delivery of a foreign
Lady, that he gave to Morand and Moreau,
when the contrary 1s clearly proved by written
evidence. When I confider, that all thofe wit-
nefles are clearly perjured in favour of the
purfuers, belides others, whofe evidence, like
that of Madame Michell’s, has been foftened,
I muft conclude, that it was not for nothing
that thofe witnefles {wore fo. And when I
further fee it in proof, that one of the moit
material witnefles, by whofe evidence Mr
Douglas was to be proved the fon of one of
the meaneft mechanics in Paris, I mean Mig-
nomn, was practifed upon by promifes, and by
fome money actually given to her fon, and

more expected by him, I muft confefs to your
Lordihips
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Lordfhips, that I have the worft opinion of the
purfuers proof; and if they had proved ten
times as much, I would not have believed it.
It 1s true, the promifes to Mignon are proved
only by the woman herfelf imprudently tell-
ing to the people with whom fhe drank, that
fuch promifes had been made her. But how
elfe could practices of this kind be. proved?
It is not before witneiles that a perfon is cor-
rupted ; nor ceuld your Lordfhips expect to

find it fet down in Mr Andrew Stuart’s
journal: But it is proved here in the {fame

manner as it was proved to your Lordihips,
in fundry election cafes that were lately be-
fore you, where the only evidence of the cor-
ruption was (and, indeed, it 1s. almoit the on-
ly evidence that, by the nature of the thing,
can be) the imprudent acknowledgement of
the party to their neighbours and acquaint-
ance, that they had got money or promifes.
But, befides the promifes thus proved to have
been made to Mignon, and which; your Lord-
thips will obferve, are fpecial and particular
promifes, not general and vague proteilions
of kindnefs and fervices, it is proved by a
witnefs of their own, namely the fon of this
Mignon, that a fmall fum of money was ac-

tually given to him, under the name of loan,
4C by
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by Monfieur Danjou, their French procureur,
and the loan of a greater fum was, by the
fame Danjou, negotiated for him,

THe character of the gentleman I have juft
now mentioned, Mr Andrew Stuart, has been
much infifted upon by fome of your Lord-
thips, as fetting him far above the fufpicion
of fuch praétices. But, fitting here, 1t 1s not
characters that I am to regard, but evidence:
And as the purfuers lawyers: have ufed a
great deal of freedom, more than I think the
caufe required, and, I am fure, more than is
fupported by the evidence, with a charadter
much more refpeftable, wz. that of Lady
Jane Douglas, the friends of this gentle-
man will excufe me, if I ftate againft him

what appears in evidence, and what I think
very material in the caufe.

For I cannot at all agree with what was
faid by one of your Lordfhips, That the
conduét of the caufe has nothing to do with
the caufe: But, on the contrary, I muit al-
ways keep in my view both the private prac-
tices upon the witnefles in I'rance and the
public proceedings in the Tournelle court, if
the proceedings of fuch a court can be called
public. The purfuers have thought fit to
publith a very elaborate defence of thefe pro-

ceedings,
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ceedings, which, I muft own, I thought im-
proper, and even indecent, after what had
pafled. For, it is clearly my opinion, (and I
ipeak upon much better authority than my
own), that thefe proceedings had a dire
tendency to corrupt the very channels of evi-
dence, and to fhake the credibility of every
witnefs on the fide of the purfucrs, however
unexceptionable otherways; and I think, to
this Tournelle procefs, the Monitoire, which
was the child of it, and to the private prac-

tices upon the witnefles, the defender may
fairly afcribe more than one half of the pur-

fuers proof, and all the defeéts and obfcuri-
ties 1in his own.

Having faid fo much of Godefroy’s evi-
dence, and, upon that occafion, of the evi-
dence of other witnefles in this caufe, I wil}
proceed now to examine the evidence of
Godefroy’s book, confidered by itfelf; having
fhown, it 1s hoped, to your Lordfhips fatis-
faction, that it can draw no aid from his or
his wife’s oath. And here I muft again be-
ipeak your Lordfhips patience, as I think I
am ablc to ftate a little more fully than has
been done by any of your Lordfhips, the
ebjection to the evidence of this book. And,

in
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m the fir/? place, this is fuch a record, ex facis
of it, as I am perfuaded never was ufed to
take away any man’s birth-right, or to in-
validate either legal prefumption, or pofitive
proof. Forit is fo irregularly kept, fome-
times the hufband writingin it, fometimes the
wife ; accompts prior in date being fet down
after others pofterior in date; and fo many ac-
compts without names, or even numbers of
perfons, with every mark, in fhort, of inaccu-
racy and irregularity, that it is impoflible to
give any faith toit: Andwith refpeét to dates
particularly, it 1s remarkably inaccurate : For
even the day of the week is frequently mif-
taken, and in the grofleft manner: For we
have a Thurf{day, for example, not only in
place of a Wednefday or a Friday, but, in one
inftance, in place of a Sunday. And when
we {ee fuch miftakes in the day of the week,
which is not fo ordinarily miftaken, we muft
fuppofe that the miftakes in the day of the
month are much more frequent: And this
evidence of inaccuracy, which arifes from the
book itfelf, is fiill more confirmed by com-
paring it with his police-book, which he was
bound, by the law of the country, to keep ac-
curately, under fevere penalties if he did not.
Now, this book is confefled to be moft inac-

curate,
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curate, not only with refpet to the dates of
perfons entering, but with refpeét to the perfons
themfelves, of whom many are wholely omit-
ted: So that but a fmall part of thofe that came
to the houfe are to be feen in this police-book.
Now, can we fuppofe that the compt-book,
which he kept for his own private ufe, is more
accurate than the book which he kept for the
public, particularly as to dates? For your
Lordfhips will obferve, that accuracy_in'thi:
compt<book, with refpect to the precife date
when the company entered, was of no mo-
ment either to Mr Godefroy, or his guefts,
provided they were not overcharged as to
the number of days they ftaid in his houlfe,
or the things extraordinary which they got.
Such a book, therefore, does not prove to me,
that the perfons who are faid  to enter upon
Thurfday the 4th of July, did truly enter up-
on that day. They might have entered a day
fooner, or a day later; and it was the fame
thing as to the guefls, if they were charged

for no more days than they 1'Eally‘ﬂaid.-
BuT, fuppofing this company to have tru-
ly entered upon the 4th of July, how does it
appear that this company was Sir John, Lady
Jane, and Mrs Hewit? And here it certainly
will not be fuflicient for the purfuers to fay,
that



%74 THE SPEECH OF

that it may apply to them, becaufe it appears
to be applicable to a company of three per-
fons: But they muft further fay, that it muft
neceflarily apply to them, and can apply to
no other company. Now, this they can thow
only in two ways; either by thowing, that
every accompt opened in the houfehold-book
relates to a perfon entered 1n the police-book;
and confequently, that, if this accompt can-
not apply to any other perfon ftanding in the
police-book, except Sir John, it muft be his
accompt; or, 24, That at leaft every body in
the police-book has a place in the houfehold-
book. Now, inftead of the purfuers proving
either of thefe two things, the defender has
proved the direét contrary of both. As to the
Jirft, it is admitted, that there are above an
hundred inftances of perfons who have ac-
compts in the compt-book, but who are not
entered in the police-book.  As to the /fecond,
itis admitted, that there are fix inftances of
perfons who are in the police-book, but not
in the compt-boeok; and among thefe, one
‘Wright an Englithman: And it 15 remarka-
ble, thattho’ Mr and Madame Godefroy fpeak
of Englifhmen coming commonly to their
houfe, as well as other foreigners; yet there
is, I think, but onc Englithman that is to be

found
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found in their compt-book. But be that as
it will, [ think the defender has a right to
fay, that Sir Johm was the feventh inftance
of perfons reforting to the houfe, and the fe-
cond of Britith men, fet down in the police-
book, and not in the compt-book. But be-
fides thefe fix inftances, there are certainly
many more who are in the police-book, and
are not in the compt-book. For, in the fir/f
place, there are inftances to the number of
about forty perfons who are marked in the
police-book, but who have no accompts in
the compt-book. Their names, indeed, the
purfuers apply to accompts blank in the names
of the perfons which they find in the compt-
book about the fame date. But this is mere
conjecture, and the lefs probable for that, as
has been already fhown, there are above an
hundred perfons in the fpace only of three
years, who are entered in the compt-book,
but do not appear in the police-book; and ac-
cordingly they are often obliged to fill up two
or three accompts in the compt-book, with
one name in the police-book. But, 24y, There
are fourteen inftances of perfons who are
marked in the police-book fome days before
they appear in the compt-book. Now,in that
interval, they muft have had a feparate ac-

compt,
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compt, not appearing in the compt-book;
which is the fame thing as if there had been
{fo many different perfons who had no ac-
compts in the houfehold-book. . And your
Lordthips will particularly obferve, that their
entry in the police-book does not depend up-
on the accuracy of Mr Godefroy in keeping
that book, butupon the faith of the oflicers
of police, who, by their wife of fuch a date,
afcertain that thefe perfons muft have entered
before that day: And, therefore, to fuppofe,
as the purfuers do, that thofe perfons are {et
down of a wrong date in the police-book, is
plainly to accufe thofe officers, without proof,
and contrary to proof, of falfchood and for-
gery in the difcharge of their duty. And,
atio, Befides all thefe, it is evident, that there
muft have been many more from the manner
in which thofe books were kept, which Mr
Godefroy has explained to us in his depﬂﬁ-ﬂ
tion, and which is evident from infpection of
the books. For, fays he, a man’s accompt who
entered, fuppofe, for example, upon the 20th
of the month, is entered upon the 3d page,
let us fuppofe, of the book; and his accompt
is finifhed, fuppofe, upon the zoth of the
month; and there is fome room left in the
page, in which is filled vp the accompt of a

man
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man who entered, fuppofe, upon the 15th.
Now, I defire to know, where the accompt
of this laft man, from the r5th to the 3oth,
1s to be found? And whether or not, in that
interval, he muft not have had a feparate
accompt ¢ And 1 afk further, fuppofe he had
gone away before the zoth, that is, before the
preceeding accompt was clofed, whether any
accompt of his would have appeared in the
houfehold-book ?

Tuus it appears, both from comparing the
compt-book with the police-book, and from
the manner of keeping the compt-book, that
there muft have been many perfons in the
houfe who have no accompts in this houfe-
hold-book, but muft have had cither feparate
accompts in writing, or have accounted by
memory with Godefroy and his wife. And
when we join to all this,what is depofed both
by Godefroy and his wife, that their inn,
which had nineteen beds, was fo very much
frequented, that there was hardly lodging to
be got in it, unlefs befpoke before; while, at
the fame time, it appears from their compt-
book, that there are not there perfons fet
down fufficient to fill a fifth part of their
houfe; and particularly, betwixt the 4th of
July, when Sir John entered to the houfe, and

4 D the
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the 2cth of that month, there are but two com-
panies to be found in the compt-book : And
when further we confider, that, by great ac-
‘aident, there have been difcovered four fepa-
rate accompts made out by Godefroy, the e-
vidence becomes invincible, that there is not
the leaft neceflity of applying this blank ac-
compt to Sir John and Lady Jane; but that
it may be applied to feveral other companies,
which we may reafonably fuppofe to have
been dt the fame time with them in this

houfe, which was fo much frequented. « «
Bur I go farther, and fay, not only that
the application of this account to Sir John
and Lady Jane is not neceflary, but that it 1s
highly improbable. - For, in the jir/# place, it
15 very probable that Sir John and Lady Jane,
when they came into this inn, would do as
they would have done in a Britith inn, that
1s, they would have called for a room, and
ordered fuch things as they thought proper
for dinner or fupper, without fo much as in-
quiring, whether or not there was a tabl
d bdte kept in the inn, a thing which it is
likely they never thought of, as this pradtice
15 utterly unknown in Britain, and even in
France, except in great cities. And tho’ they
had known or fufpeéted fuch a thing, it is
: not
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not probable, that, being full of money as
the purfuers fay, and not at all frugal or fa-
ving perfons, they would have chofen to eat
at the low rate of this paultry inn. 2db, It is
admitted that they did not eat at the zabl
&’ bite, but got their victuals in their chamber;
and yet, notwithftanding the extraordinary
trouble and attendance which that muft have
occafioned in the houfe, efpecially as they had
no fervant, they are charged in this account at
no more than the ordinary rate of the houle.
If this was truly the cafe, I will venture to
{ay, that no DBritith man, either before or
fince, ever got fo reafonable a bill in a French
houfe : Indeed, upon the {uppofiticn that they
got any thing drefled for themfelves that
was not at the public table, the houfe would
have been wronged; fo that the purfuers muft
{uppole, that Sir John and Lady Jane, with fo
much money in their pocket, fed upen the
fcraps and offals of this miferable ordinary ;
a fuppofition as improbable as that, if fuch
need truly been the cafe, Godefroy would
not have charged them more for the extra:
ordinary trouble they gave his houfe. And,
laftly, 1t is a very firong proof, in my appre-
henfion, of this account not belonging to Siv
john and his company, that we fee no break-

fafls
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fafts charged in it, as in other accounts in this
book; for we cannot fuppofe that thefe Bri-
tifh perfons lived without breakfaft, or that
they did not drink tea in a morning ; as it 1s
proved that Lady Jane did every where. And,
fuppofing thatfhe brought her tea with her, yet
fhe muft have had befides fugar, cream, bread,
and butter, Now, it i1s a moft improbable
hypothefis of the purfuers, that they got their
butter from Mr Godefroy, and their fugar,
cream, and bread, from a coffechoufe.

Taus, it appears, that it is not only not
neceflary, that this blank accompt fhould be
applied to Sir John, but that it 1s not at all
probable: And the whole evidence which ari-
fes either from Godefroy’s oath, or from his
books, evanifhes, if we only fuppofe, what is
highly probable, that Sir John and Lady Jane
eating in their room, did not eat at the ordi-
nary rate of the houfe; and that they got
the whole of their breakfaft from Godefroy,
as well as their butter,

Axp indeed, upon an accurate examination
of Godefroy’s oath, and his books, 1t appears
to me that the purfuers, after much delibera-
tion, have erred in preferring Godefroy and his
wife’s evidence, and applying this blank ac-
compt to Sir John, in direct contradiction to

theiy
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their police-book, to the book of Michell, where
Sir John is fet down by name, tho’ wrong
{pelt, as entering upon the 8th of July, and
this book fupported by the oath of Michell
and his wife, who fwear pofitively that the
very day Sir John came to their houfe they
remember that his name was fet down in the
book; and Madame Michell further adds,
I hat it was by this book they accounted with
their lodgers for the rent of their rooms: It
is certain that the purfuers at firft put theiy
caufe wholely upon the credit of this book;
and they have told your Lordfhips, that they
did not then believe Godefroy’s tale, which
contradicted it. But they fhould inform your
f.ordfhips, why they did not believe it then,
and believe it now; or why your Lordfhips
fhould believe what they themfelves did not
at firft believe? The cafe has plainly been,
that they were refolved at any rate to find
an alibi ; and, having determined, after much
deliberation, and contrary to their firlt refolu-
tion, as appears evidently from Danjou’s me-
morial above quoted, to fix the a/ib: in Gode-
froy’s, they accordingly adopt his tale. But
your Lordthips not having come to {tudy
this caufe with a refolution to find an im-
Poﬁure, but rather a contrary ipclination,

will
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will be of opinion, that tho’ the flories told:
by Michell and Godefroy cannot be both true,
yet they may be both falfe; and that of the
two it is more likely, that the evidence of
Michell and his family, {fwearingin conformity
to their police-book, thould be true, than the
the evidence ef Godefroy and his wife, {wear-
ing in direct contradition to their police-
book.

I come now to the third head of the pur-
fuers proof, upon which I fhall be exceeding
fhort: For the laft counfel for the puriuers
infifted uvpon them only as a crcumflance
of evidence, (he thould have faid, I think, of
fufpicion, for they are certainly not evi-
dence, as they are not brought home to Sir
John). And as to the firft of them, wiz. the
taking away of Mignon’schild in the 1748, one
of your Lordfhips, though of a different opi-
nion from me, was {o candid as te own, that
the defcription of Mignon’s child, particular-
Iy with refpect to the colour of the eves, did
not agree with the defender; he might have
added, That neither did the baby-cloaths of
the child, nor did the defcription of the per-
fons who carried him away, agree with Sir
John and Lady Jane. And even as to the time
of this enlevement, tho’ fome of the witneflcs

fix
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fix it nearly to the time when Sir John and
Lady Jane came to Michelle’s, yet there are
others who fay the child was two months old
when he was carried away. And as to the
fecond enlevement, it appears to me to be clear-
ly proved by written evidence, that it did not
bhappen while Sir John was at Paris, The
written evidence I mean, is a private regifter
of police, kept by the Licutenant-general in
the year 1749, in which is marked, upon the
1oth of January, a letter reccived from the
Curé of St Laurent, informing him of a child
being carried away by one Duvernes. Now;,
it appears evident from the Curé’s depofition,
that he was anformed of this enlevement as
foon as it happened; and it is impoflible to
believe, that he would delay informing the
licutenant of it, as he muft have {uppofed,
that the perfon who ftole the child would
immediately make off with it; which accord-
ingly happened. But, befides this mofit pro-
bable conjecture, the Curé himielf has faid
upon oath, that he 15 perfuaded it was with-
in three or four days after the thing came to
his knowledge, that he gave information of
it to the Lieutenant de police; though your
Lordihips will obferve, that Mr Andrew
Stuart gave him a very fair opportunity of

adjuiting
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adjufting his oath to this new difcovery,
which was made in the books of police, of
the letter of the 1oth of January, by letting
him know what he eertainly thould not have
known, that fuch difcovery was made.

Tue deftroying in this manner one half
of the tale of the purfuers, concerning the
enlevements, 1s, 1n effed, deftroying the other
half; as it fhows moft evidently, a thing in-
deed that is evident enough of itfelf, that
the memory of witnefles, at fuch a diftance
of time, cannot be trufted as to dates: For,
with refpe@ to this fecond enlevement, there
15 ndthing, one fhould think, more clearly
proved, fo far as parole-evidence can go,
than that 1t happened in the month of
November, while Sir John was at Paris;
whereas now it 1s made clear, that it mult
have happened at leaft a month later, that
is, in the end of December, or beginning of
January.

Tuus I have ftated to your Lordthips what
occurs to me upon the purfuers proof, in
which T find nothing but conjectures and
fufpicions, without any the leaft thing that
deferves the name of evidence, except Gode-

froy and his books; which are fo far from
being
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being that plain, direct,unambiguous evidence,
which I think neceflary to take away the
defender’s birth-right, that the purfuers them-
{felves tell your Lordfhips, they did not
at firft believe it, without giving any good
reafon why they believe it now more than
they did then. Such evidence I think not
fufficient to take away the legal prefumptions
above ftated in favour of Mr Douglas, and
much lefs the pofitive evidence, which I am
now to ftate to your Lordthips, but which I
will endeavour to- do very thortly, as your
Lordfhips time is {o much {pent, and, I am
afraid, your patience altogether exhaufted.

Tais proof is both direct and circumitan-
tial. The fir/? confifts of the proof of the
actual birth, and of what neceflarily muft
have preceeded and followed 1t, viz. the preg-
nancy and the reconvalefcence.

As to the birth, it is proved by the only two
witnefles now alive, {o far as appears, who
were prefent atit, viz, Sir John and Mrs Hewit,
As to Sir John, he was certainly not a habile
witnefs for Mr Douglas ; nor does it appear,
that Mr Douglas ever propofed to examine him;
.but, being called upon by the purfuers, 1 know
nothing in law that hinders him to be a pro-
per witnefs, in fo far as he is legally examin-

4 B " ed
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ed upon oath, and when both parties were in
court. And as to Mrs Hewit, I have already
{aid; that her evidence cannot be rejected, ex-
cept for a reafon which will be {ufficient for
depriving the defender of the evidence of the
moft neceflary witnefles, and almoft the only
witneiles that can be expected to fuch a fact,
namely the domeltics and {ervants,

As to the pregnancy, it is proved by fuch
a multitude of witnefles, and fo inconteftibly,
that T muft be forgiven to wonder, that any
of your Lordfhips fhould have the Ieaft
doubt of it. For it is certainly proved, if a
fa@ of that kind be capable of proof, and that
it is underftood to be capable of proof, is
clear, both in our law and the Roman law,
from two examples that were mentioned by
one of your Lordfhips, and which I will not
repeat. And indeed, it were very extraordi-
nary, if fo common a phznomenon, as that of
a woman being with child, could not be pro-
ved by witnefles.

It was faid, by fome of your Lordihips,
that the appearances of pregnancy, which
could not be denied, were fictitious ; and that
the affuming fuch appearances was a necefla-
ry part of the impofture. But, in the firff
place, there is not the leaft proof of any
thing affumed or fititious in Lady Jane's

appearance ;
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appearance ; and, 2do, We muft believe the
dire& contrary, and that the appearaﬁces of
pregnancy of Lady Jane were natural and
real, unlefs we believe at the fame time, that
not only Mrs Hewit, but Mrs Glafs, Mrs Hep-
burn, and Mrs Greig, are grofsly and wilful-
fully perjured. As to Mrs Glafs, {he has not
only {worn to every external appearance of
pregnancy, but alfo to that internal and
fure fymptom in a woman who was regular
in that refpect at other times, I mean the
Suppreffio menfrum ; and further, fhe has fworn
that fhe felt a living child in her belly. And,
when to her 1s joined Effy Caw, the other
maid, who 1s dead, and Mrs Tewis alfo dead,
who faid the fame thing to two moft credible
witnefles, there are no lefs than three witnef-
{es to her being with live child. Then there
is Mrs Hepburn, who has depofed to appear-
ances of pregnancy, in which fhe could not
be miftaken ; particularly the fize of Lady
Jane’s breafts, which fhe faw naked, and
which ftruck her the more, that the was in-
timately acquainted with Lady Jane, and
knew that fhe was naturally a flat-breafted
woman. And it is vain to mince the matter,
and to fay, as fome of your Lordfhips have
done, that Mrs Hepburn is a woman of a

lively,
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lively imagination, and that fhe is miftaken,
- and the like, But we muft fairly fay, that the
1s perjured, if we do not believe, that Lady
Jane had all the natural appearances of a wao-
man with child, Now, it muft appear to
vour Lordfhips, and to every body that hears
me, a matter of very hard digeftion, to fay,
that a woman of {fo unblameable a character
as Mrs Hepburn, and fo univerfally efteemed
by all her acquaintance, thould wilfully per-
jure herfelf in favour of an impﬂfturf.:, car-
ried on by perfons with whom fhe had ng
connection, befides that of acquaintance, nor
the lecaft intereft or concern whether Lady
Jane was with child or not. Then there
is Mis Greig, Lady Wigton’s woman, who
has depofed to every appearance of preg-
nancy, both in the face ‘and perfon, in fo
much that, fays the, one muft have been blind
not to have feen it, And as this woman had
accafion to fec her {o often, and fo familiarly,
it was 1impoflible the could be deceived by
aflumed appearances; and if, upon the credit
of thofe witnefles, it be once allowed, that
Lady Jane had all the natural appearances of
pregnancy, then all the other witnefles, who
had not occafion to fee her fo familiarly,
but have depofed to the external appearans

Ce5
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ces, muft be allowed to be all good witnel-
fes of the pregnancy; and, in that way, there
are above twenty witnefles of this fact.

Wiaat further ftrengthens this evidence,
and fhows that thefe appearances muft have
indicated a real prfgnaﬁcy, is, that not only
her capacity to have children is proved be-
yond all contradiction, but alfo her mifcarry-
i!lg afterwards at Rheims; as to which, tho’
there be that difference among the witnefles
as to time and other circumftances which it is
natural to expect at fuch a diftance of time;
yet it would be pufhing incredulity much
too far, to believe, that therefore there was
no mifcarriage at all.

As to the negative proof which the pur-
fuers have attempted of Lady Jane’s not be-
ing with child, they have failed altogether;
“becaufe they have not brought one witnefs,
who had ever feen Lady Jane before, that did
not believe fhe was with child. And as to the
evidence of firangers, who did not obferve La.-
dy Jane to be with child, if it proves any
thing befides their want of memory and at-
tention to a perfon whom they had never feen
before, it proves too much, ﬁamely, that La-
dy Jane, while the was carrying on this im-
pofture, appeared before ftrangers without

the
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the allumed appearances of pregnancy, . even
in the ftage-coach of Rheims, to which place
the was to return after her pretended delive-
ry at Paris,

Trus the pregnancy appears to be proved
beyond all contradiction, as far as any thing
of the kind can be proved by human teftimo-
ny. And this alone appears to me to be de-
cifive of the caufe. Nor, indeed, has any of
your Lordfhips faid, nor any of the gentle-
men at the bar, but that, if Lady Jane was
pregnant, or if fhe had all the natural ap-
pearances of a woman in that fituation, fhe
muft be prefumed to have been brought to
bed, unlefs the purfuers will prove, eitler that
fhe mifcarried, or that fhe had fome difeafe
which gave her thofe appearances of a woman
with child. '

As to the reconvalefcence, I thall only men-
tion one circumftance, which none of your
Lordfhips has touched upon, but which ap-
pears to me to be alfo decifive of the caule,
joined with the appearances of pregnancy.
It 1s what the witnefles, particularly Madame
Blainville and Madame Michell, fay of her
appearance in Michell’s. Madame Blainville,
one of the purfuers own witnefles, and whom
they have not yet added tothe lift of the per-

jured,
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jured, has depofed that the had then all the
appearance of a woman newly delivered, or
newly recovered of fome difeafe; and not
contented with this general account of her,
has defcribed her perfon very exactly, and,
among other things, has faid, that her breafts
were remarkably flat, and likeways her belly.
Madame Michell, when fhe was firft inqui-
red at about this affair, before fhe was influ-
enced by the Tournelle procefs, Monitoire, or
private converfations with Mr Andrew Stuart,
fpoke of her being newly brought to bed
when fhe came to her houfe, as a thing that
could not be doubted. For, fays fhe, Ma-
dame Stewart kept her bed in my houfe on
account of her being lately brought to bed.
And in that converfation with Mr Andrew
Stuart, in which he thought proper to tell
her by way of news, that the parents of one
of the children were found, fhe told him po-
fitively, that, when fhe came to her houle,
fhe had the appearance of a woman newly de-
livered: And even atlaft, when {he came up-
on oath, fhe faid, fhe had the appearance of a
fick woman. Now, compare the defcription
of Lady Jane given by thefe two witneiics,
with her appearance at Aix-la-Chappelle,

Liege, and Rheims, and fay, whether fome-
thing
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thing muft not have happened betwixt her
being in thofe places,yand her coming to Mi-
chell’s about the 20th of July. What had be-
come of thofe big breafts, and big belly, which
it is proved were no allumed appearances,
but real, which fhe had at thofe places? And
how came fhe by that fickly air and look of
recovery, which it is clearly proved {he had
at Michell’s, but of which no one witnefs {ays
a word at any of the former places; not e-
ven thofe in the ftage-coach, who did not
perceive that the was with child ?

Tuis appears to me to be fo ftrong, that,
in my apprehenfion, it comes very near to a
proof of the actual delivery: And as it 1s by
the purfuers own witnefles, who they have
not yet faid are perjured, and who certainly
could not be miftaken in a thing which ap-
pears to have drawn their attention {o much,
it does not occur to me what can be faid a-
gainft 1t.

I come now (for I haften to be done) to the
circumf{tantial evidence of this delivery. And,
if I fhall be able to ftate it clearly to your
Lordfhips, it will appear, I truft, even ftrong-
er than the direét evidence; and fuch as it
is impoflible there can be any fallacy or de-

ceit in; unlels we can fuppofe a number of
wit-
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witnefles having no knowledge or acquaint-
ance with one another, all combining and
~ inftructed (and it muft have been a difficult
- leflon) to link together different faéts and cir-
cumitances, fo as to make one connected
ftory.

I will begin with Menager, who is proved by
other witnefles to have been the moft intimate
acquaintance that La Marre had. If the ftory be
true which he has told, of La Marr¢’s inform-
ing him of the delivery, b}; him La Marre, of
a foreign Lady of an advanced age, who came
from Rheims, of twins, and for her firft
_ birth, and of male twins, and one of them a
fickly delicate child, which, on that account,
was left to the care of him La Marre, and
was by him given out to nurfe at Belleville or
Menilmontant: If this, I {ay, be true, the pur-
{fuers do not deny, nor have any of your Lord-
thips denied, that this foreign lady could be
any other than Lady Jane Douglas, to whom
the defcription given {uits in every particular.
And as to the time when this happened, the
witnefs has fixed it as well as it was pofiible
to do from his memory, and by very good
marks. TFor, fays he, it was not in the year
1747, becaufe I was then in the army; it was
not in the year 1750, becaufe, in that year, |

4 ¥ went
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went to Spain upon a public occafion, which
he mentions; and, after that, I faw La Marre
very little. It muft, therefore, have happened
betwixt thefe two periods, that is, either in
the year 1748, or 1749. But, if he had not
fixed the time fo nearly, it is impoflible to
fuppofe; that La Marre could have brought
to bed any Lady, anfwering in every particu-
lar to Lady Jane, that was not Lady Jane;
efpecially, if we join to the defcription of La-
dy Jane, that of two male twins, the condi-
tion of one of them, and its being left under
the care of La Marre, and being given out by
him to nurfe at Belleville, or Menilmontant ;
at which laft place, as we fhall afterwards
fhow, there was aftually a puny twin male-
child given by La Marre to nurfe in the year
1748. And your Lordfhips will obferve, that
L.a Marre did not fpeak of this thing to him
once or twice overly, but feveral times, not
only atter the thing happened, but before,
wanting he thould be prefent and affiftant at
the birth, as he apprehended there might be
difficulty in it, on account of the age of the
Lady: And, for that purpofe, he fent to feck
Lim at his father’s houfe about the time
the thing happened; but he was out of the
WV,

THE
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Tue purfuers therefore are obliged to have
recourfe to their ordinary fhift, and to fay,
that this witnefs is wilfully and grofsly per-
jured, And your Lordfhips will now attend
to the evidence upon which they make fo
bold an averment. And, in the fir/ place,
this Menager is one of the moit credible wit-
nefles that was examined in France; for he
is eminent in his profeffion of furgeon, and
is employed by the very beft families in Pa-
ris. Then he was not firft difcovered by the
defender’s ngenfs, but was firlt in the hands
of Mr Andrew Stuart and Monfieur Buhot,
his afliftant; and, as he has faid, told the ve-
ry fame ftory to them, which, however, Mr
Andrew Stuart thought proper carefully to
conceal ; and 1t was only by mere accident
that he was found out by the defender. Fur-
ther, this witnefs is not contradifed in any
the leaft circumitance of the ftory by any
credible witnefs, except that he fays, he be-
lieves, that one Mellet was prefent when La
Marre told the flory in the Hotel Dieu; and
Mellet fays, that he was not prefent: For as
to the flories told by Mellet and Gilles, which
they fay they heard from La Marre in the
1747, they are ftories quite different from
Menager’s ; for Gilles fays, he heard him on-

ly
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ly {peak of the delivery of a lady of a fo-
reign name, without faying any thing of the
age of the lady, of twins, or from whence
fhe came; fo that this defeription of the lady
‘may apply to twenty that La Marre may
~have brought to bed. And as to Mellet, h%.':
did not hear La Marre {peak of any delivery
he had a&ually made, but of one he was to
make, frmﬁ which he expected great things.
Urox what grounds, fherafofe, {hall I be-
lieve this fo creditable witnefs, found out ac-
cidentally by the defender, to be perjured in |
his favour. 1 have heard but two reafons
fuggefted by any of your Lordfhips; the firft
is, that he fays, that La Marre figned fome-
times with the addition of his Chriftian name,
Now, it appears by his contract of marriage,ﬁ
as well as by the evidence of other witnefles,
that he figned only by his furname : But tho’
he may have done fo in his contract of mar-
riage, where there could be no miftake about
the perfon, may he not in his private letters,
which Menager had occafion chiefly to fee,
have figned by the name of Pierre, in order
to diftinguith him from his other two bro-
thers? Is it not natural, nay even neceflary,
to fuppofe that he did, to avoid confufion
and
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and miltakes, more efpecially as Franceis
La Marre was of the fame profeffion ? :

Tue other ground upon which one of your .
Yordfhips maintained the charge of perjury
againft this witnefs was, that he has faid,
that La Marre, whom his Lordfhip was
pleafed to confider as a low paultry fellow,
wvery ignorant of his profeflion, gave leflons
of midwifery. But, in the fir? place, it is
proved, that La Marre was fkilful in his pro-
fefiion, by one who had a good occafion to
know, having aflifted with him at an unna-
tural birth; and, 2d/y, That hc did actually
- give leflons of midwifery, is proved by ‘the
converfation betwixt Francois la Marre and
and Monfieur Danjou, where he fays it in the
firongeft manner ; becaufe he mentions it as -
a thing of which there could be no doubt ;
for fpeaking of Madame le Brun, among fun-
dry other particulars which he tells of her,
I believe, fays he, the was ene of my bro-
ther’s {cholars for Midwifery.

BuT further, if Menager has told this falfe
ftory, fo wonderfully adapted in all its cir-
cumftances to the ftory of Lady Jane, it is
clear, that he muft notonly be perjured but
corrupted.  For, it is impofiible to fuppofe,
that for nothing, he would have contrived

io
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{fo circumftantial a tale. Now, I defire to
know, who it was that corrupted him, and
taught him fo artificial a ftory ¢ The anfwer
muft be, that it was the Britith agents who
conduéted Mr Douglas’s affairs at that time
in France. For it is a fact well known, that,
when this affair came to proof, it was whole-
ly in the hands of Britifh counfel and agents;
and there was not on that fide any Irench
procureur, fuch as Monfieur Danjou, who is
proved to have givenmoney to the fon of one
of the moft material witnefles. Now, what
orounds have your Lordfhips to lay fuch an
imputation upon gentlemen from this coun-
try, whom your Lordfhips know, and who
have hitherto behaved in fuch a way, as not
to merit fuch an imputation ?

BuT, fay the purfuers, (for I think none of
your Lordfhips faid {0), the Dutchefs of Dou-
glas was at a great deal of pains with this wit-
nefs, and had him feveral times dining with
her. But, if your Lordfhips knew what tea-
zing, or rather torturing examinations thofe
witnefles underwent out of mere good will,
without being obliged by anv legal authority,
you would not be furprifed that the Duchefs
fhowed great civilities to them, efpecially to
{o creditable a man as Menager; for this ve-

o



LORD MONBODDO. 506

ry witnefs at firft underwent an examination,

which lafted a whole night; and a fecond
examination could not be finifhed in one day,
but was carried on for three days fucceflive-
ly. How difagreeable - this muft have been,
as well as a great lofs of time, and interrup-
tion of bufinefs to 2 man fo much employed
as Menager, is eafy to fee.

Tur only objection, therefore, that remains
to Menager’s evidence is, that he is fingle. If
it were {o, 1t were hard from thence to infer,
that he is perjured, or that a fingle witnefs in
a circumitantial proof is not to be believed.
But the fact is not {fo; and, on the contrary,
he has a wonderful concurrence to fupport
his evidence. And, in the firf? place, I fet
down Gilles, 1n whofe prefence Menager fays
that La Marre talked of the delivery of this
foreign lady. Itis true, Gilles has depofed
the contrary ; but he is manifeftly perjured,
in fo far as he has fworn, that he gave the
fame account of the matter to Monfieur Mo-
rand that he did upon oath. For it is pro-
ved, by written evidence, viz. his anfwers ta-
ken down from his own mouth to written
interrogatories, that he gave an account quite
different, agreeing almoft in every particular

with Menager’s ftory; nay, as Menager has
faid
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faid, he remembered more than he did; for
he remembered that La Marre had told him
that the delivery was in the houfe of Ma-
 dame le Brun; and, when this written evi-
dence is fupported by the teftimony of fuch
men as Morand and Moreau, the two moft
creditable witnefles that have been examined
in France, there can remain no doubt with
your Lordfhips, that this witnefs has been ta-
ken off, probably by the means of Monfienr
Buhot, in whofe family he was employed,
as well as other witnefles in this caufe; fo
that, when he came upon oath, he wilfully

fupprefled and concealed the truth.

BuT, neither is Menager fupported by
Gilles alone ; for there is ftill a more wonder-
ful concurrence ‘with him of the nurfe Gar-
nier, who has depofed, that, in fummer 1748,
while the was living in Menilmontant, {he got
from this very La Marre, the friend of Me-
nager, a weak delicate child, who was a male,
a twin, and his brother alfo a male, who was a
foreign child, and was vifited by foreign gentle-
men, one of whom exprefled fuch a concern a-
bout him, that the fuppofed he was the father;
and at laft, at the end of about eighteen
months, this child was taken from her, not to be

given to another nurfe at Paris, but to be car-
ried
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ried further off. In fhort, the child agrees
fo exadtly to the defcription of Sholto, that
it is impoflible to fuppofe it could be any
other; infomuch, that the purfuers are ob-
liged again to have recourfe to their ordi-
nary fhift, and to fay, that this poor woman,

whom the defender likeways difcovered by
mere accident, has adapted her ftory to Sir

John’s ; which is, in other words, faying, that
{he likeways is perjured, and, I think, of ne-
ceflary confequence, alfo corrupted. But 1
have heard from none of your Lordfhips a-
ny reafon to believe fo, or to doubt, that this
child the got from La Marre was not Sholto,

except that the time when fhe fays the got
this child from La Marre, does not exactly a-

gree with the time when Sholto was given
out to nurfe; for, as to the year when it hap-
pencd, 1t is fixed by this child being nurfed
upon the milk of her{on Jerome, who is pro-
ved by the parifh-regifter to have been born
in the month of March 1748; and the feafon
of the year is alfo fixed, viz. the fummer: on-
ly Garnier fays, that fhe had nurfed her fon
Jerome fix months before the got this foreign
child, which brings the time of getting this
child to the end of Auguft, or beginning of
September, inftead of the month of July.

4 G But
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But this is but a {mall inaceuracy at this di-
ftance of time; and, if it were greater, it 19
impofiible to fuppofe, that, in the {fame year
1748, this woman Garnier fthould have got
from this very La Marre, a child other than
Sholto, but anfwering, in every the leaft par-
ticular, to the defcription of Sholto.

BuT it will not ferve the purfuers purpofe
to fay, that this poor woman is perjured.
They muft further add to that lit her huf-
band and her fifter-in-law; nay, they muft
further fet down as perjured, her neighbour
Madame Boucault, who concurs with her
in every particular, and has remembered
fome things more accurately than Garnier;
for fhe has faid, that the child was kept only
fixteen months, which is the truth; and
the has defcribed one of the ftranger-gentle-
men that came to {fee the child, in fuch a way,
that there 1s little reafon to doubt, but that
it muft have been Sir John. And to this wo-
man’s credibility I have not yet heard the
leaft objection,

Now, the fa& being thus eftablithed be-
yond, I think, all poflibility of doubt, that
there was a weak twin foreign child given
out to nurfe at Menilmontant by La Marre
in this year 1748, your Lordfhips are next to

, confider
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3
confider how this tallies with the evidence of
Menager, and the ftory told by Sir John and
Lady Jane. Menager knows no more of the

“matter, than that La Marre informed him,

that he had brought to bed a foreign lady,
anfwering in every particular to the defcrip-
tion of Lady Jane, fome time betwixt the
years 1747 and 1750, of twins, enc of whom
being a puny delicate child, was therefore left
to the care of La Marre, and by him fent to
nurfe in the country, either at Belleville or
Menilmontant: And there he leaves the fto-
ry. But where he leaves it, Garnier and her
whole family, and her neighbour Bocault,
perfons all utterly unknown to Menager,
take it up, and tell your Lordfhips, that in
fummer 1748, this very man La Marre, of
whom Menager fpeaks, living at the Bur St
Roch, brought to Garnier, then living at Me-
nilmontant, a weak twin-child, correfpond-
ing in every particular to Sholto, and to the
child defcribed by Menager; and, when to
this evidence is joined the account which
Sir John and Lady Jane have uniformly from
the beginning given of the matter, viz. that
I.a Marre was employed to deliver Lady Jane:
That the youngeft child was left under his
care, being a weak delicate child, and was by

him
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him given out to nurfe at Menilimontant,
and there kept for about fixteen months,
when he was taken away, and brought to
Rheims; it is fubmitted to your Lordfhips,
whether this be not fuch a chain of evidence,
as neither chance ner defign could have form-
ed in fupport of a falfehood.

Axp this, if I am not miftaken, is precife-
ly what is called circumitantial evidence, in
oppofition to direct evidence. For, in circum-
ftantial evidence, the witnefles do not depofe
to the fa&t in iffue; for that would be direét
evidence ; nor do two or more of them com-
monly depofe to the fame fat or circum-
ftance ; but different witnefles depofe to dif-
ferent facts and circumitances, which link and
tally together, and thereby form what we call
a chain of evidence, fuch as, I think, i1s form-
ed in this cafe, fo ftrong, that it appears to me
impoflible by any art or force of argument
to break it. And in this refpe&, your Lord-
fthips will confider the difference betwixt the
circumftantial evidence on the part of the de-
fender, and the pretended evidence of the
fame kind on the part of the purfuers; for
this laft appears to me to form no chain com-
pofed of links hanging upon one another,
but to be made up of a parcel of detached

circumitances
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circumitances of fufpicion, having no con-
ncétion or dependence. Thus, the circum-
{ftance of their fetting out for Rheims {o foon
before the lying in, and the leaving the maids
at Rheims, have no conneftion with one ano-
ther, that I can perceive, nor with the cir-
cumftance of dating letters at Rheims while
they were at Paris, or of dating letters upon
the 10th, whercin they faid nothing of the
delivery. Thefe are circumf{tances which do
not form any chain that can bind my affent -
And they are fuch, as I think, can be eafily
accounted for, npon the {fuppolition of a real
birth.

It was obferved by one of your Lordihips,
that Garnier’s evidence depends intirely up-
on Menager’s; and that, if Menager, being
corrupted and perjured, cannot be believed,
{o neither can Madame Garnier. But this is
a miftake; for, tlmugh Menager had never
been examined, Garnier’s evidence would
have ftood good by itfelf, and would have
formed, independent of Menager, a wonder-
ful chain of evidence. For, without Mena-
ger, it would flill have been proved, that Gar-
nier received from La Marre, the furgeon
named by Sir John as the perfon who
brought Lady Jane to bed, and to whofe care

Sholto
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Sholto was left, a child in the 1748, anfwer-
ing in every particular to the defcription of
Sholto, to be nurfed at Menilmontant, the
very place where Lady Jane faid at Rheims
her youngeft child was nurfing. So that
there are two chains of evidence, which taken
either feparately or together, afford to me ir-
refiftible conviction,

Axp indeed, thefe circumftances put to-
‘gether, not only perfuade me, that the ac-
count given by Sir John and Lady Jane is
‘true; but that the tale told by the purfuers
is impoffible to be true. And here 1 muit
beg your Lordfhips particular attention, and
correftion, if I am wrong. For, as this 1s
not ftated in the papers, nor by any of your
Lordfhips, it is pofiible, that I may lay more
weight upon it than it deferves.

Tue tale told by the purfuers is, that there
was no delivery in July 1748; no Pierre la
Marre employed ; and no child belonging to
Sir John and Lady Jane given out by him to
aurfe at Menilmontant. Now, your Lord-
fhips will compare with this ftory of the
purfuers, what I apprehend is proved beyond
all doubt on the other fide : In the firf? place,
That Sir John and Lady Jane mentioned a

La Marre from the beginning as the man-
midwife
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midwife who brought Lady Jane to bed;
and this, without any the leaft variation.
The weight of this circumftance the pur-
fuers {feem to feel, and want to evade, by al-
ledging, without any probability or proof,
that La Marre is 2 common name in France;
and therefore, it was no wonder that Sir
John fiumbled upon his name; 2ds, It is
a fact that cannot be denied, that a La Marre,
though not licenfed, nor in any regi-
fter, from which Sir John could take his
name, was practifing furgery and midwife-
ry in Paris in the year 1748; and the on-
ly man, fo far as has been hitherto difco-
vered, of that name practifing then in Paris.
atio, It is proved beyond all difpute, that Sir
John and Lady Jane, while they were at
Rheims, faid, that their youngeit child was
under the care of this man-midwife, this La
Marre who had brought Lady Jane to bed,
and was by him given out to nurfe in fome
place in the neighbourhood of Paris. 45, It
is proved, both by parole-evidence and wri-
ting, that Sir John did correfpond with this
La Marre, upon no other fubjeét that can be
fuppofed, except this child that was under
his care. And, /aftly, It is proved, that Lady
Jane, while fthe was at Rheims, did name

Menil-
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Menilmontant as the place where her fon wag
nurfing under the care of this La Marte.
This is proved firft by Mifs Primrofe, who re-
collected, upon hearing Menilmontant named,
that this was the place which Lady Jane
named at Rheims as the place where her fon
was nurfing. Madame Rutlidge alfo remem-
bers, that the named the place to her; and
though fhe has forgot the whole name, re-
members that it began with an M, And
further, Mrs Greig depofes, that Lady Jane
defired earneftly of Lady Wigton, when {he
went to Paris in the year 1748, that fhe
would fend her accounts of her fon Sholto :
from which the witnefs very juftly infers,
that Lady Jane muft have given Lady
Wigton a direftion where he was to be
found: And it is one lofs, among many
others, which the defender has fuftained by
the delay of the action, that when this dif-
covery was made of the nurfe at Menilmon-
tant, Lady Wigton was by that time dead ;
fo that he could afk her no queftions about
this addrefs, which fthe muft needs have got
for Lady Jane’s youngeft child: And even
when fhe was examined in the {fervice, fhe
was fo ill as to be confined to her houfe ;
and was therefore examined, not in prefence

of
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of the jury, but by a macer; fo that her evi-
dence 1s not fo full in many things as that
of other witneiles.

Tirs is the account given by Sir John and
Lady Jane of La Marre and the youngeit
child. Now, your Lordfhips will be pleafed
to compare this account with what is proved
to have happened to the only pradtifing fur-
geon of the name of La Marre in Paris in
the year 1748. Itis proved, that in that year,
or in the year 1749, he brought to bed a fo-
reign Lady who had come from Rheims; cor-
refponding in every particular with Lady
Jane Douglas, of twins, one of which, being
very delicate, was given out to nurfe by La
Marre at Belleville or Menilmontant, in the
neighbourhood of Paris: And it is further
proved, that the fame La Marre, who brought
to bed this foreign lady, did give out a child
to nurfe, anfwering in every particular to the
defcription of Sholto, in the very year 1748,
to a woman living in Menilmontant, Now,
let any impartial man combine thofe circum-
ftances together, and fay, whether it be pol-
{ible, upon the fuppofition of the purfuers,
That there was no delivery, no La Marre em-
ployed, no child belonging to Sir John gi-
ven out by him to nurfe in the neighbour-

4 H hood
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hcod of Paris, in the year 1748: Whether,
I {ay, it be poflible, that Sir John or Lady
Jane could have named, as the man-midwife,
a La Marre to whom all the things above
mentioned happened in the year 1748, adding
too his Chriftian name of Pierre; fo that
there could be no miftake as to the perfon :
That they could have faid, that he had the
care of their youngeft child; and further,
have adtually named Menilmontant as the
piace where he was given out to nurfe, to
which very place it is proved that, in the
1748, La Marre gave a child to nurfe, an-
fwering in every the lealt particular to the
defcription of Sir John’s young-=ft child. As
the purfuers deal fo much in calculation, and
have given your Lordfhips a very long one,
the.longeft that, it 1s believed, ever was in a
law-paper, but founded upon a fa& which is
certainly not Jprovﬁd; namely, that the two
children, in the 1748 and 1749, were carried
away by a Eritith man ; I with they had cal-
culated what chance it was, that Sir John
fhould ftumble upon the name of this man
I.a Marre, to whom all thofe things happen-
ed in the year 1748 ; and fhould further, by
a moft extraor linary kind of divination, tell
a ftory concerning a La Marre and a child,

which
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which is, in every article, the fame with what
happened to La Marre, even to the very
name of the place where he gave the child
out to be nurfed. ' This .double chance of
thﬁi{' naming fuch a man, and telling fuch a
ftory concerning him, being compounded
and combined, according to the rules of cal-
culation, would, T am perfuaded, produce
the odds of at leaft 1,000,000 to 1 againit
- Sir John being fo fortunate; which is faying,
in other words, that the thing is morally im-

poflible. |
Axp thus I think 1 have proved, that the
purfuers ftory is not only not probable, not
only 1s not proved, but is really impoflible
to be true: And as I obferved before, that
the purfuers have not chofen the beft ground,
when they preferred the evidence of Gode-
froy and his bock to Michell and his book;
fo I cannot help obferving here, that they
have ftill judged 1t worfe, when they adopted
the ftory of the fucceflive fuppofition, and
did not rather allow that Sir John had really
got two children in 1748, when he wrote to
all his friends, that Lady Jane was declivered
of twins. - Upon this fuppelition, they might
have faid, 2s they dealfo' much in making ac-
complices, that this I.a Marre, whom they re-
| prefented
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prefented as a mean low man, was an ace
complice, and aflifted Sir John in ftealing
two children. And furely, Sir John and
Lady Jane, ftrangers in Paris, and {peaking
the language but imperfectly, had much
need of the afliftance of a native in commit-
ting fo difficult a crime. And they might
have further allowed, that this La Marre did
truly give out to nurfe at Menilmontant the
weakeft of the two children. By framing
their tale in this way, they would have got
free of the moft incredible hypothefis of the
fucceflive fuppofition, the one at the diftance
of fifteen months from the other. And they
might have accou_nlted for Sir John’s naming
La Marre as the man-midwife, and correfpon-
ding with him by letters; and for this La
Marre giving out a child to nurfe in the year
1748, aniwering exactly to the defcription
which Sir John and Lady Jane gave of their
youngeit child; and alfo for Lady Jane na-
ming the very place to which La Marre gave
out this child. In fhort, they would have c-
vaded the whole weight of the evidence ari-
{ing from Garnier’s depofition, and from Sir
John’s naming and correfponding with La
Marre. Whereas, Lupn_:m the hypothefis they
have adopted, they have told a tale {o impro-

PRy bable
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Hable in itfelf, and in fuch direct contradiction
to the evidence, that it is impoflible to be be-
lieved.

Tuaus I have gone through the defender’s
proof likeways, in many more words than 1
propoféd; but I could not bring what I had
to fay into lefs compafs, without omitr
ting fome things that I thought material.
And to fum 1t u'p, It does not appear to me,
that the defender’s caufe refts upon one or
two things, but upon feveral points, any ong
of which, if you find proved, you muf} give
the caufe for him, For, not to mention the
queltions of law which I ftated in the begin-
ning, and which I think are decifive of the
caufe in his favour; and fuppofing you fhould
fee caufe to reject the evidence of the birth
itfelf by Sir John and Mrs Hewit; yet, if you
believe that Lady Jane was pregnant, or had
the natural appearances of it; or, if you be-
lieve that fhe had an actual mifcarriage at
Rheims; or, if you arg convinced that hcr'ap-
pearance in Michell’s was fo different from
her appearance at Aix-la-Chappelle, Liege, or
Rheims, or even in the ftage-coach from
Rheims to Paris; if you believe that Mena-
_gr:r’s ftory is true; if you believe that the fto-
r}f of Garnier and her whole family, and her

peighbour
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neighbour Boucault is not a lie; if it be true
that Sir John and Lady Jane named La
Marre from the beginning as the perfon who
dehivered Lady Jane; or, if it be true, that
they correfponded with him; that they had
their youngeft child under his charge at fome
place in the neighbourhood of Paris, and that
they aftually named the place where it is
proved La Marre did put a weak twin child
in the year 1748, correfponding in every par-
ticular to Sholto: If, I fay, any one of all thefe
particulars is true, then muit the defender
win his caufe. Now, in order to difbelieve
all this, confider how many witnefles your
Lordfhips muft hold to be perjured. I can-
not repeat their names from memory; but I
will read them to your Lordfhips. There is
firft Sir John, Mrs Hewit, Tibby Walker, Mrs
Hepburn, Mifs Primrofe, Mrs Greig, Nurfe
Mangin, and others, who have fwore to the
mifcarriage at Rheims; Monfieur Menager,
Madame Garnier and her family, Madame
Boucault, Madame Maillefer, Madame Rut-
lidge, and all thofe who have depoied to the
correfpondence with La Marre: Of thefe a
mufter-roll might be made of above twenty,
whom your Lordfhips muft find all perjured

by the decree you are to pronounce in fa-
vour
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vour of the purfuers. If, indeed, there was
dire@ and pofitive proof upon the o-
ther fide, by a greater number of more
credible witnefles, That Lady Jane, for ex-
ample, had aflumed the appearances of preg-
nancy, and wore pillows upon her belly,
as Lady Kinnaird did; or that, on the day
when fhe pretended to be delivered, two
new-born children were brought in to her;
or, if failing of fuch dire& proof, there were
a chain of circumftances fuch as made it im-
poilible that the delivery thould have happen-
ed, which I have not heard any of your Lord-
thips fay is the cafe, I could very well under-
ftand how the witnefles who have fwore to
the particulars above mentioned fhould be
accounted perjured, or accomplices in the
fraud, But, without fuch evidence on the o-
ther fide, I muft confefs that I think it of
moft dangerous confequence to reject fuch e- .
vidence, both directand circumftantial, on the
one fide, and to pronounce fo many witnef-
fes perjured. And I with with all my heart,
that in drawing up the decree in favour of
the purfuers, fome reafons might be expref-
fed for doing fo in this particular cafe, in or-
der to prevent the confequences of the pre-
cedent, which I think is moft dangerous to
our lives as well as our properties.
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I am now come to a conclufion; and I havd
fatigued myfelf 1 believe very near as much
as I have wearied your Lordfhips. If I have
delivered my opinion with more warmth than
ufwal, and more perhaps than becomes a
judge, I hope your Lordfhips will forgive
me, as I do feel very deeply for this young
man the defender; and indeed it is a caufe
which excites the feelings of humanity more
than any [ have ever known. I hope, how-
ever, I have not miftated any part of the e-
vidence, or laid more weight upon any thing
than it would bear. IfI have, I am fure it
is undefignedly, and I hope to be corrected
by your Lordfhip who have faid you are to
{peak again, or byany other of my brethren.
‘What I lay the caufe upon chiely, is the
firange improbability of the purfuers ftory ;
the proof of the pregnancy; the appearance
in Michell’s; and the wonderful circumiftan-
tial evidence arifing from the depofitions of
Menager, Garnier, and her family and neigh-
bour Boucault; and from Sir John’s naming
La Marre from the beginning as the accou-
cheur, correfponding with him by letters,
and naming the very place where he had put
the youngeft child to nurfe. If your Lord-

{hips can thow that Tam wrong in thofc par-
ticulars;,
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Lorp PrESIDENT,

TuE queftion I fuut to your Lordfhips is, Su-
sTAIN or RErEL the Reafons of Reduétion ? *

Lord Juftice-Clerk, Suftain,
Lord Strichen, - - - Repel.
Lord Kaims, - - - Repel.
Lord Alemoore, - Suftain
Lord Pitfour, - - E Repel.
Lord Gardenitoun, - - - " Repel.
Lord Kennet, - -  Suftain
Lord Auchinleck, - 3 Repel.,
Lord Barjarg, - -  Suftain,
Lord Coalfton, - - Repel.
Lord Elliock, E ~  Suftain,
Lord Stonefield, - - Suftain,
Lord Hailes, - - Sufttain.
Lord Monboddo, - - - Repel.

Lorp PrEsipENT,

As this is a caufe of civil property, I think
my{elf bound to give judgmient according to
my own opinion; and therefore I am for
SusTAINING the Reafons of Redu@ion.

* The Votes were colle@ted according to the order in

which the Judges fat upon the Bench, beginning at the
Lord Prefident’s right-hand,

JUDGMENT
























