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HE Deponent Thomas Gammon, of

the Parifb of St. Mary Whlte—Chapel
maketh Oath, That the Vouchers inferted in
a Bwok Intitled, The Cafes of Impotency
and Virginity fully difcufsed ; Publifbed by
Dr. Crawfurd, relating to the Caufe qf'
the Honourable Catherine Elizabeth Weld,
alias Afton, viz. 1. The Libel exhibited by
ber dgc;ffzﬁ ber Husband. 2. His A’?z/wm
thereto: With four other Anfwers of the faid
Mrs. Weld and ber Hzﬁsémm’ to Allegations,
&c. are true Copies, taken from the Re-
gifiry of the Arches-Court iz Doctor’s-
Commons, on Stampt-Paper,, Sign'd by the
Parties the mfelves, Aitefted by Dr. Bettef-
worth, Dr. Strahan, Dr. Andrew, and
aﬁ‘fmm?f*ds examin'd by Mr. Ruthworth,
Regifier of the faid Court; and delivered to
Myr. Barret, Proéfor, tcr,ér:r was employed to

take out the fame for the Ules aboveme 214
tioned.

Jur’ apud Serj - Inn,
Chancery-Lane, 1o die
Martit, 1731. Cor
RAYMOND.

THO. GAMMON.
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FYYEEETT T
PREFACE

T often happens that a Writer
l who thinks to divert his Rgaders

{candalizes them ; and a Cause
{o important as This, for the Dig-
nity of MarrI1AGE, which is the
Subje&t of it; for the Credit and
Honour of the Families {o unfor-
tunately concerned, and from the
unaccountable Effe&s which may
- flow from it, requires to be treated
in a {erious Manner, becoming the
Reverence of an Ecclefiaftical Court,
.the Quality of the Parties, more
efpecially on the Lady’s Side, and
even the Refpe&t which is due to
public Decency.

I {hall therefore aflure my Read-
er, that I will not lay before him
any one Voucher but what has re-

ceived the Stamp of Authority,

Vi,
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viz. The Atteftation of the Dottor’s,
and Regifter of the Court wherein
the Caufe was promulgated.

The Appendix I have {ubjoined,
“1s likewife confirmed by proper Au-
thorities, and the Contents of the
refpective Articles are {ufhcient In-
dications of their Ufe,

Whatever -{hall hereafter come to
my Notice, if this Caufe any longer

{ubfifts, will be faithfully publifhed .
by me,

March 13,
- 173z

JouNn CRAWFURD.
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E Regiftro Alma Curia Can-
tuarienfis de Axrcubus London,
Extradt.

N Dei Nomine, Awmen. Coram vobis

venerabili & egregio Viro Johannes
Bettefworth, Legum Doltore, Alme curie
Cantuariens’ de Arcubus London’ Officiali
Principali legitime conflituto; veffrove Sur-
rogato, aut alio “fudice in boc Parte compe-
tente quocung; Pars Honorabilis & difcrete
FemineCatherinze Elizabethae Weld, alias
Afton, Uxoris pretenfe Edvardi Weld e
Lulworth-Caftle, i Comitatu Dorlettiz, & .
Dizcef. Briftol, Cantuar’ Provincie, contra
difum Edvardum Weld, ac contra & ad-
verfus quemcung, alium _frve quofcung; alios
coram vobis pro eodem in Fudicio legitime
intervenien’ per Viam Querel’ ac vobis in hac
Parte Q uerelando omnibus melioribus & eff;.-
catiortbus Via modo & Furis forma necnon
ad omnem quemcung;, Furis {*fgﬁﬂm dicit gl-
legat & in hiys Scriptis infure proponit Ay
siculatim prout fequitur. 1. e.

IN;be Name of God, Amen. Before you the

Right Worthiptul Fobn Bettefworth, Dotor

or Laws, Official-Principal of the Arches Court

of Canterbury, lawfully conftituted ; or to our Sur-
B

rogate,
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rogate, or any other competent Judge in this Be-
half : The Part of the Honourable and Difcrete
Lady Catherine Elizabeth Weld, alias Aflon, pre-
tended Wite of Edward }Veld of Lulworth-Caflle,
in the County of Dorfet, inthe Diocele of Briflol,
in the Province of Canterbury, againft the faid
Edward Weld, and againft any other Perfon or
Perfons whatfoever, lawfully appearing in Judg-
ment by Way of Grievance, and to you in this
Part by Complaining, doth fay, alledge, and pro-
pound articulately in Law, in thele Writings as
followeth, viz.

L. Imprimis, Quod prefatus Edvardus Weld,
& prenominata Catharina Elizabetha Weld,
alias Affon, ad quatuor Annos elapiosab om-
ni ContraGu Matrimoniali liberi & immu-
nes, ac in hujuimodi Libertate & Immunitate
notorie exiftentes de Matrimonio inter €os con=
trahendo & habendo fzpius, feu faltem {femel
tra@arunt & communicaverunt, & ponit pars
ifta proponens conjunétim divifim & de quo-

libet,

Tmprimis, That the afore-mentioned Edward
#eld, and the before-named Catherine Elizabeth
Weld, alias Affon, were four Years ago from all
Matrimonial Contraéts free and clear, and being
in fuch a State of Liberty and Freedom, as it
was well known of a Marriage between them to
be contracted, and had then often,. or at lcaft
ence, treated and communed, £7 ponit, &c.

1. Item, Quod poft tractatum & communi-
cationem hujufmodi prefati  Edvardus %cge
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& Catherina Elizabetha Weld, alias Aflon,
Matrimonium quemadmodum ipfa Catharina
Elizabetha tunc exiftimabat verum purum &
legitimum Verba de prefenti ad id apta mu-
tuum ipforum confenium hincinde exprimen-
tes ad invicem de Facto licet de' Jure nullitur
contraxerunt, pofteaq; Matrimonium hujuf-
modi, quin verus Effigiem Matrimonij, fci-
licet Vicefimo {ecundo Die Menfis Funif, An-
no Domini Millefimo Septingentifimo Vicefi-
mo feptimo, per Miniftrum, five Clericum in
Sacris Ordinibus, infignit de Facto, etiam fo-
lemnizarunt ponit tamen, &, . Et ponit ut
fupra.

Item, That after fuch Treating and Commu-
ning between the faid Edward #eld, and the
faid Catherine Elizabeth Weld, alias Afton, a Form
of Matrimony, 'which the faid Catherine Eliza-
bethy at that Time, thought true, pure, and legi-
timate, in Words of the prefent Tenfe, fir for
that Purpofe, exprefling their mutual Confents
by Turns, they de Faéto (tho’ Null de Fare)
contratted, and afterwards the faid Matrimony,
or more truly, Appearance of Matrimony, was,
on the 22d Day of the Month of Fune 1727, by
a Minifter, or Clerk in Holy Orders, performed
de Fatlo, and folemnized. K ponity &c.

HI. Irem, Quod prefatus  Edvardus Weld,
Tempore contradtus & folemnizationis Matti-
monij hujufinodi pretenfi, erat fuit & erat
Aitatis 22 Annorum & ultra, & in -prefenti
eft Atatis 25, & ultra ; atq; prefata Catha-

vina Elizabetha Weld, alias Afion, Tempore

B 2 CON=~
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contractus & {olemnizationis Matrimonij pre-
tenfi predicti, fuit & erat Atatis Juvenilis fei-
licet Aitatis Novemdecim Annorum, ficq; in
prefenti cft Aitatis ad Generationem apte,
{cilicet Atatis 22 Annorum, atq; Tempore
predicto fuit, & erat, ficq; in prefenti eft ha-
bilis apta & idonea ad procreand’ liberos
proq; tali ac ut talis fuit & eft commiter dicta
tenta habita & reputata. Et ponit ut fupra,

Item, That the faid Edward Weld, at the Time
of contracting and folemnizing the faid pretended
Marriage, was of the Age of 22 Years, and up-
wards, and is now of the Age of 2y, and up-
wards ; andthe faid Catherine Elizabeth Held,
alias Aflon, at the Time of the contralting and
{olemnizing of the faid pretended Marriage, was
at an Age of Puberty, wiz. ot Ninctcen Years,
and fo at the prefent is T'wenty-two Years old;
and at that Time was, hath been, and now is
able, apt, and fit for Generation, and the Procre-
ation of Children, and for fuch Conjunction and
Procreation, was and is taken and thought to be
able. | '

IV. Item, Quod poft contra¢tum & folem-
nizationem hujuimodi pretenfi Matrimoniy,
feu verfus Effigiem ejufdem, prefati Edvar=
dus Weld, & Catharina Elizabetha Weld, alias
Affon, per tres Anncs tanquam, viz. & Uxor
{cilicet apud. Lulworth-Caftle, pred. X apud
Standon, in Comitatu Hertfordie, ac infra Pa-
rochiam San&i Georgif, in Comitatu Middle-
fexi cohabitarunt, diGumq; Edvardus Weld,
fanus integer atq; in bona Corporis valgi_:ur-.

ine
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dine conftitutus, exceptis poftea allegandis,
cum eadem Catharina Elizabetha Weld, alias
Afton, in uno & eodem leéto, folus cum fola,
nudus cum nuda, per plures Noctes integras
deeubuit & dormivit, & dedit operam. Kt
ponit, &. ad carnalem coitum, & ponit ut
fupra,

Item, That after the contracting and folemni-
zing of this pretended Marriage, or rather Shew
- thereof, the faid Edward Weld, and Catherine
Elizabeth Weld, alias Aflon, by the Spaceof three
Years, as Man and Wife, viz. at Lulworth-Caftle,
aforefaid, and at §zandon, in the County of Heri=
ford, and in the Paufh of St. George, the Martyr,
in the County ot Middlefex, cohabited, the faid
Edward Weld in {ound and good Health being,
except as is afterwards alledged, with the faid
Catberine Elizabetb HWeld, alias Aflon, in one and
the fame Bed, naked and alone, for the Space of
feveral whole Nights, lay and flept, and gave Op-
portunity of carnal Converlation.  £# ponit, &c.

V. Irem, Quod prefatus Edvardus Weld,
premiflis non obftan’ licet dita Catharina
Elizabetba Weld, alias Affon, ad coeund. habi-
lis effet & idonea coitumq; & amplexum ejus
€nixe appeteret cum €a tamen Non coivit, ne¢
coire potuit ita quod nunquam fe invicem
cognoverunt. Et ponit ut fupra.

Itemy That the faid Edward JVeld, the Premi-
fes notwithftanding, and tho’ the faid Catherine
Elizabeth Weld, alias Affon, was able and fit for
Coition, and the fame earncfily defired, yet with

her
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her he did not COH‘UEII‘{-E, nor could not Converfe

carnally, fo that they in zbat manner never knew
each other.

VI. Item, Quod in rei veritate prefatus
Edvardus Weld, toto & omni pred. anteaq; &
citra fuit & fic in prefenti eft frigidus natura-
liter ad experientiam copulz carnalis & ad
coitum omnino inhabilis & impotens, ac talis
qui Fzminam cognofcere, aut debitum conju-
gale per {olvere nunquam potuit,neque poterit,
fed naturali & perpetuo Frigiditatis & Impo-
tentizz Impedimento laboravit, & laborat &
taliquod nulla Medicorum, Arte,vel Ope poffit
removeri prout per Judicium & Infpetionem
Medicorum manifeftius liquebit & apparebit.
Et ponit ut {opra.

ltemy, So that in Truth the faid Edward,
throughout all that whole Space, was and is na-
turally frigid, and for all carnal Copulation ut-
terly unapt, and impotent; and [o in knowing a
Woman, or in fausfying the conjugal Rights,
never could, nor' ever can comply, but under a
natural and perpetual Frigidity and Impediment
of Impotency, laboured, and ftill labours in fuch
a manncr, as no Medicine, Art, or Remedy can

remove, as by the Judgment of Phyficians, on
Infpection manifeftly appears, '

VII. That after the faid pretended Marriage,

and during the Time of the Cohabitation of the
faid Edward Weld, and Catherine Elizabeth Weld,
alias Affon, his pretended Wife, the faid Edward
Weld, being fenfible of his natural Impotency
and Frigidity, did apply to Phyficians and Sur-

geons,
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geons, and particularly to Fobn Williams, a Sur-
geon, for Advice and Relief for and concerning
fuch his Impotency and Frigidity, and the faid
Fobn Williams did advife him to confult Doctor
Mead for his Affiftance therein; and this wasand
is true. Et ponit ut [upra.

VIILI. [tem, That the faid Edward »eld did
feveral Times, during the Time of his Cohabita-
tion with the faid Catherine Elizabeth Veld, alias
Afton, and more particularly, in the Months of
“Fune and Fuly, in the Year 1729, and at feveral
other Times in the faid Year, own and confefs
to the moft Noble Duke of Norfolk, Adam Col-
clough, Efq; and others, That he had not confum-
mated his Marriage with the {aid Catherine Eli-
zabeth Weld, alias Affon, by having the carnal
Knowledge of her Body ; or exprefled himfelf
to the fame Effect: And that he had taken Ad-
vice of a Surgeon and Doctors, and particularly
the Advice of the f{aid Fobn Williams, for and
concerning fuch his Frigidity or Impotency, but
all that he or they could do to, or give him,
would not help him, or fignify any thing, or
 «have any Effeét upon him; ex eo quod Penim
Juwm nunguam erivere potuit wvel dittam Cathari-
nam Elizabetham Weld, alias Afton, penetrare €
cognofcere 5 (nor could they caulc any vahd Ere-
Ction of his Penis, whereby he might be able to
penetrate, or have carnal Knowledge of his Wife)
altho’ within the faid Time hedid often artempt
it; and he the faid Edward 77eld did feveral
Times within the fard Months of Fune and Fuly,
in the faid Year 1729, and ar feveral other T'imes
in the faid Year, exprefs himfelf to the fame Ef-
fect, to the faid ddam Colclough, Efq; and ochers,
Et ponit ut [upra.

IX. Item,
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1X. Ztem, That by reafon of the Premifes, there
was and is a publick Report and Fame, that
the faid Edward Weld is frigid, impotent, and
in{ufiicient, and not capable of knowing a Wo-
man carnally ; and the faid Catberine Elizabeth
Weld, alas Afion, being fenfible of the natural
Impotency and Frigidity of the faid Edward
Held, doth refule to live and cohabit Wwith him,
and doth now live feparate from him. Ef ponit

ut fupra.

X. Item, Quod prefatus Edvardas Weld,
fuit ac eft de Lulworth Caftle, in Comitatu
Dorferte, Dixcel. Briffol’ Cantuar’ Provincia
ac ration¢ carum Requifitor’ in hac parte
conceflarum  Jurif. hujus Curiz {ubditur

& {fubjectus, & ponit ut fupra.

ftemy That the faid Edward Weld was and is
of Lulworth-Cafile, in the County of Durfet, in
the Diocele of Briflol, in the Province of Can-
terbury ; and by realon thereof, her Requeft
this Parc is legally in the Jurifdi€tion of this-
Court, and ought thereto to be {ubmirted.

XI. ftem, Quod Premiffa omnia & fin-
gula fuerunt & funt vera publica & notoria
pariter & manifefta, ac de & fuper eifdem
Jaborarunt & laborant publica Vox & Fama,
unda facta fide de jure ‘in hac parte requi-
fita petit pars ifta proponens, Jus & Jufti-
tiam fibi & Parti fuz fieri & miniftrari cum
cffectu Matrimoniumgq; pretenfum inter Do-
minum Edvardum Weld, & Catharinam Elia-

5ff)?tf}’?1
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betham Weld alias Affon, utcunque de facto,
" ‘olemnizatum- nullum & invalidum ab initio
fuiffe ac efle proque nullo & invalido, pro-
nuntiari & declarari diGtumque Edvardum
Weld, in expenfi litis in hac caufa faétis, &
faciendis condemnari.

Cat. Eli2. Weld,
) alias Affon.
Gul. Straban.

F- Andrew.

E}E_am‘* B. Rufbworth, Regiftrarius.
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The Pevfondl Anfrwers of Edward Weld,’
Efs, Party dn this Caufe, made t0 a.
Libel admitted on the Part and Behalf
of the faid Catherine Elizabeth Weld,
as followeth, viz.

!

Y O. the Firft and Second Articles of the faid
Libel this Refpondent anfwersy aiid bes
lieves the {ame to be true. :

To the Third Artitle of the faid Libel this
Relpondent anfwers, that he believes the fame to
be true.

To the Fourth Article of the faid Libel this
Refpondent anfwers, That from the time of the
Marriage Libellate, this Refpondent " and his
Wite, the Articulate Catherine Elizabeth, hived
together at the Refpondent’s Seat, called Laui-
worth Caftle, fora Year, or thereabouts, (to wit)
till in or about the Month of Fune, 1728. ex-
cepting for abour one Month within the faid
time; and the being then indifpoled in her
Health came to Londen, for the Advice and Af-
{iltance of Phyficians, and never afterwards re-
rurned to the Relpondent’s faid Seat, and be-
lieves that fhe then went to the Houfe of her
Grandmother, the Lady [Howaird, in Ormond-
fireet, in the County of Middlefex, and conti-
nued there, or at the Houlfe of her Father, the
Lord Aften, at Standon in the County of Hert-
fordy 'till the Month of Oéfober following, and
denies that he the Refpondent ever cohabited
with her within the faid time; and in the faid
Month of Oéiober, he the Refpondent Wf.nl:htn

. .ner
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her at the Houfe of her faid Father, where fhe

" the faid Catherine Elizabeth, and he the Re-
{fpondent cohabited as Man and Wife for about

three Weeks, or a Month, and not longer; and
then he the Refponlent returned to his Seat be-
fore:mentioned, leaving -her at her iaid Father’s
Houfe, and he the Relpondent continued at his
{aid Seat’till the Month of Febraary One Thou-
fand Seven Hundred and Twenty Eight-Ninc,
and then returned o her at her faid Father’s Sear,

~where theéy then cohabited as Man and Wife

for about three Weeks, and not longer, and
then left her there, and went home to his faid
Seat, and continued there till in or about the
latter end of May following, and then went to
her again at Srandon aforelaid; and they then
cohabited as Mun and Wife for about a Week,
and not longer, and they then went from §tan-
don to her {aid Grandmorther, at her then Dwel-
ling-houfe in Red- Lyon Square, which Houle he
believes to be in the Parith articulate, and they
there cohabited as Man and Wife for five
or fix Weeks, or thereabouts, but not longer;
and then the Refpondent left her there, and re-
turned home, and ftaid there ’cll November
following, and then went to her again at her
faid Fathei’s Seat at Stawdon aforelafd, where

they cohabited as Man and Wife for about three

or four Weeks, and not longer, and then left
her there, and from that time has not feen her;
and this Refpondent during all the Nights with-
in the times before-mentioned of his cohabiting
with the {aid Catherine Elizabeth, did lie in the
fame Bed with her, Nudus cum Nuda &8 Solys
cur Sola *, and he the Refpondent was in good

Health of Body atall the faid times, and otherwife

* Naked and Alone.
Ca2 this
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this Refpondent referring himfelf to his Anfwers
to the next fubfequent Article, does not believe,
and denies the faid Fourth Article to be true in
any Part thereof. '

To the Fifth Article of the faid Libel this
Relpondent anfwers, That hebelieves that the faid
Catherine Elizabeth IWeld was babilis apta £ ido-
neay Ec. * as articulate during the time articulate,
and faith that he the Refpondent did frequently,
within the faid time, endeavour to have carnal
Copulation with her the faid Catherine Eliza-
beth, and did once, or twice, carnally know
her, (as he verily believes) within the faid time ;
and otherwile this Refpondent denies the faid
Article to be true in any Part thereof.

To the Sixth Article of the faid Libel this Re-
{pondent anfwers, and denies the fame to be true
in any Part thereof.

To the Seventh Article of the faid Libel this
Refpondent being accufed of natural Impotency,
did confult with one Fobn Williams, a Surgeon,
who advifed the Refpondent to apply him('cgif to
Doctor Mead, but he the Refpondent never did
advife or confult with the faid Doétor Mead, or
any other Phyfician, except Dottor Strother,
concerning the fame; and otherwife this Re-
{fpondent does not believe, but denies the faid
Article to be true in any Part thereof.

To the Eighth Article of the faid Libel this
Refpondent refers himfelf to his Anfwers to the
foregoing Seventh Article, and otherwife does
not believe, but denies the faid Article to be

* Able, apt, and fit for the Procreation of Children,
rae
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true in any Part thereof, faving that at or about
the time articulate, he the Refpondent at dif-
ferent times in Difcourfe with the Duke of
" Norfolky and the articulate Mr. Colclough, {epa-
rately did declare that he had not Confummated
his Marriage, except his thinking and really be-
lieving that be bad once or twice entered her Body
could be called a Confummation, or to that Effelt.

To the Ninth Article of the faid Libel this
Refpondent anfwers and believes, That the faid
Catherine Elizabeth IVeld, from the T wenty Se-
cond Day of Faune laft palt has refufed, and does
now refufe to cohabit with this Refpondent,
upon a Pretence of a natural Impotency and |
Frigidity in him, and otherwife does not believe,
but denies the fame to be true in any Part
thereof.

To the Tenth this Refpondent believes the
fame to be true. :

To the Laft he anfwers, That he believes,
what he has believed; and denies, what he has

denied.
Edward IWeld.
Rifpoafa fupra feripta capta fu-rve

vicefimo quarto die Novembris,
1730.
Per e J. BETTESWORTH.

Prefente me B. RusuwortH, N. P. Regiff.

Exam* B. RusaworTH, Regif.
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The Perfonal Anfwers of Catherine Eliza-
bech Weld, Party in this Caufe, made
70 an &fffgdriaﬂ admitted on the Be-
half of Edward Weld, Efg; as fol-

lows, viz.

O the Firft Article of the faid Aliegation
this Refpondent anfwers, That fhe believes
the fame to be true.

To the Second Anticle of the faid Allegation
this Refpondent anfwers, That fhe believes the
faid Article to be true, faving that fhe had been
at London and Standon bur about a Fortnight or
three Weeks, and not longer, before the arti-
culate Edward IWeld came to her.

To the 7 hird Article of the faid Allegation
this Relpondent referring herfelf to her forego-
ing Anfwer to the Second Article believes the
{aid Third Article to be true.

To the Fourth Article of the faid Allegation
this Refpondent anfwers, That on the Sixteenth
Day of Faly, 1728, and not before, fhe the
Relpondent being much indifpofed in her bodily
Health, came from the Scat or Habitation of
the articulate Edward Weld, at the Place arti-
culate, to London, for the Advice of Phyficians, -
and he the faid Edward Weld came with her
from his faid Secat to the City of Salisburys
and he the faid Edward then returned home,
and fhe the Refpondent continued at London,
and in Staffordfbsre, and Hertfordfhire, *till the

Sixth
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- Sizth Day of November follmﬁng, during all
- which time fhe lived feparate and apart from the
faid Edward Weid, and they did not live or co-
habic together at Bed or Board, within the
faid time, and otherwile this Relpondent denies
the faid Article to beé true in any Part thereof.

To the Fifth Article of the faid Alegation this
Refpondent believes that on the Seventh Day of
Nowvember, 1728, the faid Mr. Weld came to the
Relpondent, ar the Houfe of the Lady Howard,
in Ormond-fireet, and there being no Conveni-
ency for his lying there that Night, he went
away, and returned ro her the next Day, and
cohabited with her there at Bed and Board, for
four or five Days, and then they went together
to Standon, and he there {taid with her for a-
bout three Weeks, during which time they co-
habited together at Bed and Board, but denies
that he then defired the Relpondent to go home
with him ; and otherwife the Refpondent believes
the faid Article to be true.

To the Sixth Article of the faid Allegation
this Refpondent believes that on the Eighreent)h
of Febraary articulate, the faid Mr. eld came
to the Refpondent at her Facher’s Houfe at
Standon articulate, and continued ro live with
her there till on or about the Zwentierh Day of
March following ; and that, he then went home
to his Seat aforefaid, and continued there till
the Month of May following, without the Com-
pany of the Refpondent ; and otherwife fhe denies
the faid Article to be true in any Part thercof.

To the Seventh Article. of the faid Allegati-
on this Refpondent aniwers, and believes, that
: on
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on or about the Twenty Eighth Day of May,
1729. the faid Mr. /7eld came to the Refpon-
~dent at her Father’s Houfe at Standon aforefaid,
and there continued with her for about ten
Days, and he the faid Mr. 2%ld, within the
faid time, asked the Relpondent to go home
with him to Lulworth-Caftle aforefaid, and the
the Refpondent confented to the fame, and
thereupon came with him to the Houfe of the
Lady Howard, in Ormond-firect, where the the
faid Lady Howard then lived, and they there
continued to live together for upwards of feven
Wecks, and tfhe the Refpondent was in daily
Expeltation of going with him for all the faid
Time, and denies that fhe ever refufed to go
home with him ; and otherwife this Refpondent
does not believe the faid Article to be true in
any Parc thereof. °

To the Eighth Article of the faid Allegation
this Refpondent anfwers, That fhe the Refpon-
dent wrote the Letter articulate on, or about,
the Eighth Day of Adugufl, 1728. without the
Knowledge of the articulate Mr. #%id; and
hath been informed, and believes, that his Mo-
ther, Brother, and Sifter did, upon occafion of
the faid Letter, remove from his Seat at Lul-
worth-Caltle aforefaid, in, or about, the Month
of May, 1729. and otherwife the does not be-
. lieve, and denies the faid Arricle to be true in
any Pait thereof.

To the Niuth Article of the faid ﬁllegaticﬁ
this Refpondent anfwers, and believes, That in

the Month of Fuly, 1729. the faid Mr. #eld
went from London to his Seat at Lulworth-

Caftle aforefaid; and that he had then fome
Affairs
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Affairs which required him to be thete, and
that he continued there without the Company
and Converfation of the Reipondent ’till the
" Month of November following, and that on the
Seventeenth Day of the faid Monrth, he came to
the Refpondent at her Father's Houfe at Standon
aforefaid, and continued to live with the' Re-
{fpondent there ’till the Firff Day of December
fgllnwing; and otherwife this Refpondent de-
nies the faid Article to be true in any Part
thereof.

To the Zenth Article of the faid Allegation
this Refpondent anfwers, and believes, That on
the Twentieth Day of December, 1729. thé faid
Mr. 77eld came to the Refpondent at her Fa-
ther’s Houfe before-mentioned, and continued
there *till the Eighth Day of Fanuary following,
and that on the Thirty-firff Day of the fad
Month of December, he told the Refpondent,
that he intended in two or three Days to go to
Lulworth-Caftle, and asked the Refpondent if
+ fhe would not go with him, whereupon fhe
the Refpondent faying, How do you think my
Father will like it? He replied, Indeed I dow't
kwow. And he the faid Mr. #eld, after thac
time, notwithftanding his continuance there
‘ull the Eighth of Fanuary following, never
mentioned any thing to her about her going
with him to Lalworth-Caftle ; and otherwife this
Refpondent denies the faid Article to be true in
any Part thereof, faving fhe believes that the
faid Mr. /#eld has not {een the Refpondent fince
the Eighth Day of Fanuary laft pait, -

D Te
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To the Eleventh Article of the faid Allegari-
on, and to the Letter therein exhibited, this
Refpondent believes the faid Article and Letter
to be true in every Parc thereof.

Catherine W eld.
'Refponfa Jupra feripta capta fuerve

undecimo Decenibris, 1730.
Perme J. BETTESWORTH.
Prefente me B. RusuworTH, N. P. Regift.

Exam" B. RusuworTH, Regiff.

The
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The Perfonal /‘ﬂﬁwem of Edward Weld,
Efq; Party in this Canfe, made to au
- Allegation admitted on the Part and
Bebalf of the f[aid Catherine Eliza-

bech Weld, the Third Seffion of
Hillary Term, 173o0.

O the Firf? Article of the faid Allega-

tion this Refpondent believes the fame
to be true, faving he denies that the faid
Catherine Elizabeth went from Lulworth-
Caftle to London, at the time articulate, for
the Recovery of her Health; and believes
that the {fame was in order to be prefent at
. the Marriage of her Uncle, the Honourable
Edward Howard, Efq; and for no other In-
tent or Purpofe whatfoever.

To the Second Article of the faid Allega-
tion this Refpondent anfwers, and believes,
the {ame to be true in every Part thereof.

To the Third Article of the faid Allegati-
on this Refpondent anfwers, that he believes
the {ame to be true in every Part thereof,

To the Fourth Article of the faid Alle-
gation this Refpondent anfwers, that refer-
ring himfelf to his foregoing Anfwers to the

D a2 Ffi:ﬂ
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Firft Article, he believes the faid Fourth Ar-
ticle to be true in every Part thereof.

To the Fifth and Sixth Articles of the
faid Allegation, and to the Letter N© 1,
exhibited in the faid Sixzh Article, this Re-
fpandent anfwers, That he believes the faid
Articles and Letter to be true in every Part
thereof.

To the Seventh Article of the faid Allega-
tion this Refpondent anfwers, That he be-
lieves the fame to be true in every Part
thereof, faving that he the Refpondent had
Affairs of his own, which required his Pre-
fence at Lukworth-Caftle at the time arti-
culate.

To the Eighth and Ninth Articles of the
faid Allegations and to the Five Letters exhi-
bited in the faid Ninth Article, feverally
marked N° 2, 3. 4, 5 and 6. this Re-
pondent anfwers, That he believes the faid
Articles and Letters to be true in every Part
‘thereof.

To the Zemth Article of the faid Allega-
tion rhis Refpondent anfwers, That he be-
lieves the fame to be true in every Part
thereof. |

G To
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To the Eleventh and Twelfth Articles of
the faid Allegation, and to the Five Letters
exhibited in the faid Zwelfth Article, feve-
rally. marked N° 7, 8, 9, 10, and 11. this
Refpondent anfwers, That he believes the
faid Articles and Letters to be true in every
- Part thereof.

 'To the 7 hirteenth Article of the faid Al-
legation this Refpondent anfwers, That he
the Refpondent, at the time articulate, went
to the articulate Catherine Elizabeth, at the
Lord Affon’s, at Standon, and continued with
her there the time articulate, within which
time he the Refpondent propofed to her the
faid Catherine Elizabeth to go with him to
Lukworth-Caftle, and to fet out, or begin
their Journey in two or three Days after
the Refpondent’s propofing the fame, and
fhe then refufed to go fo foon as he propo-
fed ; and the faid Lord Affon, on the fame
Day, defired of the Refpondent to ftay at
Standon three or four Days longer than the
faid time propofed, adding, that then they
might all of them (meaning his Lordfhip,
the faid Catherine Elizabeth, and the Re-
{pondent) go together to London : And far-
ther anfwers, That on the Seventh of Fune
articulate, he the Refpondent, and the faid
Catherine, went from the faid Lord Afton’s
to the Houfe of the Lady Howard, in Or-
mond-fireet, and continued there together at

Bed
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Bed and Board ’till the Zwenty-ninth Day of
“Yuly following, and believes that the faid

Catherine Elizabeth was for all the faid time

in daily Expeftation of the Refpondent’s:
fixing a time for her going with him to Lu/-

worth-Caftle, but he the Refpondent did not,

within the faid time, ask, or defire her the

{aid Catherine Elizabeth to go with him thi-
ther, or fix any time for their Journey,

by reafon that he the Refpondent had, with-

in the faid time, mentioned to the faid Lord

Affon his the Refpondent’s Intention of car- .
rying the {aid Catherine Elizabethto Lukworth-

Caftle ; and he the faid Lord 4ffon had re-

fufed to permit her to go thither with him ;
and had told the Refpondent, that he the

Refpondent could not infift upon her going -
with him thither : And farther faith, that he

the Refpondent, ‘on the faid Zwenty-ninth’
Day of Fuly, 1729. began his Journey for

Lulworth-Caftle, without her the faid Catbe-

rine Elizabeth, leaving her at the Houfe of the -
faid Lady Howard; and otherwife this Re-
{pondent does not believe, and denies the
faid Article to be true in any Part thereof,

To the Fourteenth Article of the faid Al-
legation this Refpondent anfwers, That he
believes that the faid Catherine Elizabeth co-
habited with the Refpondent at the Houfe of
the Lady Howard, during the time articulate,
at his the Refpondent’s Defire, but does not
- believe, and denies that fthe continued there,
and
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and at the Lord 4ffon’s, after the Refpondent
was gone to Lufworth-Caftle, until the Refpon-
dent’s Return to her with the Relpondent’s
Confent, or good liking ; and he the Re-
{pondent did not return to her ’till the Seven-
teenth Day of November, 1729. and other-
“wife does not believe, and denies the faid
“Article to be true in any Part thereof.

. To the Fifteenth and Sixteenth Articles of
the faid Allegation, and to the Seven Let-
feré: marked N: 132, 13,' 14, 1§, '16, 1%,
and 18. exhibited in the faid Sixteenth Ar-
ticle, this Refpondent referring himfelf to
the Contents of the faid Letters anfwers,
'That he believes the faid Articles and Let-
ters to be true in every Part thereof.

To the Seventeenth and Eighteenth Arti-
cles of the faid Allegation, and to the Letter
exhibited in the faid Eighteenth Article this
Refpondent anfwers, That he believes the
faid Article and Letter to be true, faving
that he the Refpondent, at the time articulate,
told the faid Catherine Elizabeth that he in-
tended to go for Lulworth-Caftle in a few
Days, and the the faid Catherine Elizabeth
then refufed to go thither with him, alledg-
ing, that fhe had received ill Ufage from the
Refpondent’s Mother, and he the Refpon-
dent telling her that fhe herfelf had taken
care to remove that Objection, by caufing
his faid Mother to remove from the Refpon-

dent’s
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/' dent’s Houfe, fhe the faid Catherine Eliza-
beth then told the Refpondent, that the
Weather was too bad to take fuch a long
Journey at that time of the Year; and, fa-
ving that, he does not believe that the the
faid Catherine Elizabeth did then ask the
Refpondent, How he thought her Fuather
would like ber taking fuch a fourney at that
timé of the Year 2

'T'o the Nineteenth Article of the faid Al-
legation this Refpondent anfwers, That he
the Refpondent, at the time articulate, left
the faid Catherine Elizabeth, at her Father’s
Houfe articulate, and went from thence to
London, to the Lady Howard’s, and conti=
nued there for about three or four Days,
within' which time, he the Refpondent told
the faid Lady Howard that he was going to
Lalworth-Caftle, and that he had asked the
faid Catherine Elizabeth to go with him, and
that fhe had refufed: And the faid Lady
Howard then faid, perbaps you asked her in
Such a manner that no body could think you
was in earneft 5 and thereupon the Refpon-
dent replied, that ke mever had asked bher,
nor ever would ask her, in any other manner
than what he the Refpondent [bould think was
very civil: And then upon telling the Re-
{pondent that [be believed that the Lord Afton
had been to advife with Counfel concerning the
Refpondent’s not having Confummated his Maz-
riage; and adyifing the Refpondent #0 go

ko
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to Counfel concerning the fame; he the Re-
fpondent told her, that rhere was no Occa-
fion to advife with Coanfel about it, and thas
“many married People had lived togerber like
Brother and Siffer, and that he the Refpon-
dent did not fec any Reafon why be the Refpor-
dent, and the [aid Catherine Elizabeth cow/d
not do the fame : And otherwife this Refpon-
dent does not believe, and denies the faid
Article to be true in any Part thereof.
 'To the Zwentieth Article of the faid Al
legation, this Refpondent referring himfelf
to his foregoing Anfwers to the 7 birteenth,
Seventeenth, and Eighteenth Articles anfwers,
That he believes the faid Twentieth Article
to be true in every Part thercof.

, To the Tw:fz.t_y-j?{ﬂ Article of the {aid
Allegation this Refpondent anfwers, "That
he believes the fame to be truc in cvery Part
thereof.

To the Zwenty-fecond Article of the faid
Allegation this Refpondent anfwers, That at
the time articulate, the faid Catberine Elizg-
 berh, fpeaking to the Refpondent, exprefled
thefe, or the like Words, My dear, we ought
7ot 1o live together after this manner; and the
Refpondent asking her, why? fhe replied,
My dear, you have not Confummated your May-
r1age 5 and the Refpondent told her, that e
bad; and fhe then faying, you have not ; he
~again told her, that /e bad; adding thefe,

. E

or
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or the like Wordsy; My dear, if it appears,
after living tosether our three Years, (mean-
ing three Years from the time of their Mar-
viage) ‘that I have not, we muf} €en part Bed,
for we cannot in Confcience lie any longer to=
gether : And otherwife this Refpondent does
not believe, and denies the faid Article to be
true in any Part thereof.

_ Catherine Jeld.
Refponfa fupra feripta capta fuere

dectmo Februarij, 1730.
Perme J. BETTESWORTH.
Prefente me B. RusuworTH, N. P. Regiff.

- Exam* B. RusuworTH, Regifi.

The Perfonal Anfwers of Catherine Eli-

- zabeth Weld, alias Afton, Party in
this Caufe, made to an Allegation ad-
mitted on the Part and Behalf of Ed-
ward Weld, Efg; on the 14th Day of |
july, 1731. as follows, viz,

O the Fir/t Article of the faid Alle-

gation this Refpondent anfwers, That

the believes the faid Edward Weld to be Twen-
ty-fix Years of Age, but does not believe that
be has all the Parts of bis Body, (which con-
flitute a Man, perfect and entire, and which
R, *  Nature
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Nature bas formed and defigned for the Pro.
pagation of his Species, or the AF of Car-
nal Copulation,) in full and juft Proportion,
or that he was, or is, capable of carnally
knowing - this . Refpondent, or any other Wo-
man, by reafon toat bz has not Confummated
bis Marriage with her the Refpondent; and
otherwife fhe denies the faid Article to be
true in any Part thereof.

To the Second Article of the faid Allega-
tion this Refpondent anfwers, That fhe does
not believe, but denies the fame to be true
in any Part thereof,

"To the Laff the anfwers, That the believes

what fhe hath believed, and denies what fhe
hath denied. -

Catherine WWeld.
* Befponfa fupra feripta tapty fuere
Vicefino grarto die Novanbris,
1731.
Per me J. BETTESWORTH.
Prefente me B. RusuworTH, N. P, Regiff.

Exam* B. RusaworTH, Regiff,

L

E_?- | The
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- The Perfonal Anfwers of Catherine Eliza-
beth Weld, alias Afton, Party in this
Canfe, made to an Allegation admit=
ted om the Part and thal_'f' qf Ed-
ward Weld, Efg; on the third Day
of November, 1731, follow, viz,

'O the Firfi Article of the faid Alle-
gation this Refpondent anfwers, That
fhe belizves that within the time articulate,
the faid Edward Weld did often endeavour to
Confummate bis Marriage with the Refpon-
dent, but denies that be ever Confummated the
Séme s And otherwife fhe does not believe,
but denies the faid Article to be true in any
Part thereof.

To the Second fhe anﬁvérs, That fhe be-
licves, what fhe hath believed ; and denies,
what fhe hath denied.

Catherine Weld.
Refponfa fupra feripta capta fucve
viceftmo die Novemibris, Anno
Dopun: 1751
Perme J. BETTESWORTH.
Prefenteme B. RusHworTH, V. P, Regiff.

Examt. B. RusaworRTH, Regiff.

DEero-
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DerosiTroNs in this CausE. For
the Lapy, were thele following, wiz.

1.

HE Lady HowaRrp depofes, That
the well knows the Defendant Edward

‘WEM, E{y; and is acquainted with the Un-
. eafineffes in his Family, relating to the Mat-

ter in Queftion.  That fhe hath feen him in
his Study at Two of the Clock in the Morn-
ing, and hath fpoken to him as far as Mo-
defty would permit. That he hath owned to
her La,d thip the Truth of the Charge of In-

ﬁaﬁf lenty, at leaft that he believed him-

{elf fo:

IL.

The Right Honourable the Lord AsTon
depofes, That his Daughter hath feveral
times complained to him with relation to the .
Matter in Queftion; and, That the Defen-
dant, Edward Weld, Eq; hath acknowledged
the Subftance of thofe Complaints to be true.

SH

His Grace the Duke of Norfolk depofes,
That the faid Edward Weld, Elq; hath made
to him the like Confeflions of his Inability

to
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to Confummate his Marriage, and the Con-
cern he exprefled for the fame.

IV.

Adam Celeloygh, EAq; depofes, to the fame
Purport as the two foregoing Depofitions in
General, but more particularly, as to the
ferious Difcourfe he, Himfelf, had with Mr.
Weld on the Matter in Queftion.

And, That Mr. Weld did exprefs to Him
the great Uneafinefs and Concern he was un-
der for this, his Inability, acknowledging
the Charge to be true, and that he had never
Confummated his Marriage. Mr. #eld like-
wile declared that, in order to be freed from
this grievous Infirmity, he intended to apply
himfelf to Dr. Mead. And, That he after-
wards told him he had applied to Dr. Stro-
ther, and by his Advice made farther Appli-
cation to a Surgeon, who did preferibe fome
things in order to redrefs this his Impedi-
ment; which, as he, the faid Mr, #eld, faid
had in fome meafure Succefs, and did:
* ftrengthen his Member, 1o as to render him
more apt for Coition ; yet, the faid Mr. Weld,
could not but acknowledge, that, he had
not, as yet, Confummated his Marriage,
even after all that had been done to him by
the Surgeon, and of which he had exprefled
fuch Hopes. Lo N

Nl
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A

In another Depofition, Adan Colclough,
Efq; farther depofes, That Mr. /#eld, not
only, acknowledged to him the Truth of
what is contained in the foregoing Depofition,

‘but defcended into thefe Particulars, as to

his Incapacity, vzz. That whenever he at-

tempted to have Carnal Knowledge of bis

Wife, he was feized with a violent Pain acrof$
his Belly, which o contracted his Privities,
and.put him to fo great Torture, that he
was obliged to defift from {uch Careffes.

VI.

A Certificate of Three experienced Mid-
wives declareth, The Honourable Catherine

. Elizabeth Weld to be, Virgo intaita, A pure

and untouched Virgin. 'That her Parts of Ge-
neration are in fuch a State as render her ca-
pable of Conjugal Embraces, no Defed in their
Formation, or otherwife, appearing. And,

~that on their Infpection they are fully con-

vinced, That it is impoffible fbe can have had

_any Carnal Converfation writh a Man.

Drpo-
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Derositrons on the Part of the
Defendant, in this Causs, wiz.

L

| RS. Weld, the Mother of Edward

Weld, Y.iq; depofes, That the Com-
plainant, her Son’s Wife, told her, within
the firft Yearof her Marriage to Mr. Weld,
that fhe believed her [felf to be with Child
by ker faid Husband ibe Defendant. That
fhe, hath been feveral times prefent with her

»*

ofaid Daughter-in-law, the Complainant in -

this Caufe, when fhe was very {queamifh,
difordered and indifpofed in fuch a manner,
that fhe took thele Indications to be Signs
of Breeding, :

1L

Fobi Wiiliams, Surgeon, depofes, That
Mr. Weld had a Weaknefs in his Seminal-
Veffels 5 but that he had prefcribed him fome
proper Medicaments for the fame, by which
he apprehends fuch Impediment is now re-

moved : and he 1s now firmly of Opinion

that Mr. #:ld is a Man capable and {fuffici-
ent for Generation.

L. Mr.



y € 33)

I11.

Mr, Sergeant-Surgeon Dickins, and other
Surgeons depofe, That Midwives are not,
in their Opinions, competent Fudges of a4
Woman's Virginity, becaufe fuch Judgment
depends on a perfe@ Knowledge of the na-
tural Situation, and Extent of the Parts
“miniftring to Generation, and a right Idea
of the Alterations therein, made thereby. *

This Caufe was determined in the Arches
Court of Canterbury at Dotors-Com-
mons (Feb. 13. 1731-2.) when it
went in Favour of the Husband, upor
the fﬂ”ﬂ‘tﬂfﬂg Particulars, viz.

T was depofed by five eminent Surgeons,
that tho” there had been fome Impediment

in the Husband, yet now by their Skill that
Impediment was removed ; and declard it was
impoffible for Midwives to tell whether the
Lady was, Virgo intaifa, a pure Maid or wot.

The Affidavits, Interrogatories, and Cer-
tificates relating to the faid Caufe were fe-

¥ It may not be improper to confult Monfienr Dionis"s
moft curious Dffertation on this Subje&, which is tranfla-
ted from the French Original, and annexed to, Onanism
Difpiayed, 12°, 1726.

F verally
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verally read, as.were alfo 19 Letters that
had paffed between the Gentleman and his
Lady. And likewife his Anfwer to his
Wife’s Interrogatory of his not having had
Carnal Knowledge of her for three Years
after their Marriage, in which he afferted,
that he lelieved he had fuch Knowledge of
her twice within the firft Year. This Point
was learnedly argued by his Counfel, who
afferted That to be fufficient to prevent the
Marriage being fet afide ; but this was an-
fwered by the oppofite Counfel, that if the
Gentleman could not fivear pofitively, it
look’d as if he was not a competent Judge
of what was meant by the Words. The
whole was merrily harangued on by both
Parties, and feveral fmart Repartees, as
may be fuppofed from the Nature of the
Subjet, pafled between the Counfel on
both Sides ; but the Judge, Dr. Beztefworth,
gave it as his Opinion, that if the Mar-
riage fhould be difannulled, and the Parties
feverally marry again, and the Man fhould
have Children by a Second Wife, that
then his Marriage with her muft be void, and
he muft go and live with the firft Wife ; *
1o directed them to live together again.

However, all that can be faid againft the,
Validity of an unconfummated Marriage “is
moft learnedly and judicioufly urged by Bi-

¥ Sece, The Dacvee of Innocent III. on this Head. Apyen-
div, NCIHL
thop
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thop Fleetwood in his PLE A, in the Cafe of
Sir George Downing, and Mrs. Forrefler, to
which we refer, +

The Argument for the real and prefended
Marks of Virginity, is, we hope, alfo Dila-
ted and Exhaufted by the Authorities pro-
duced. §

Exattly parallel to this of Mrs. WELD, is
that well known Cask of the Lady Francis
HowAaRp; 1613. Seven Mjdwives being ap-
pointed to make Infpection upon this Lady’s
Body, did Report that She was fit for Copula-
tion, and to bring forth Children ; and that
the faid Lady was a Virgin, and uncorrupted.
Upon which there was a Sentence of Divorce
given for the Nullity of the Marriage, and
both Parties Licenfed to be married again.
Sce farther Particulars, relating to the Farl
of Effix and the Lady Francis Howard, in.
our Appendix. N IV. & fg.

A Memoriar of the Nature of
Causks of this Kind.

H O’ Matters of Fact may feem to
lic plainly before us, we cannot de-
termine either in behalf of the Complainant or
Defendant, till a thorough Enquiry be made,
into the True Doftrine -:gf the Church con-.

t Sec Appendizy, N® L § Appendiz, N© II,
E 2 cerning_
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cerning MARRIAGE, purfuant to which, and
the prefent Condition of Ecclefiaflical Lavws,
will be thewn that Good or Evil CoxmirMA-
TION is the only neceffary lawful Proof of
IMpoTENCY; and that all other Proofs,

as being either znlawful or wncertain are to
be fet afide and rejeéted.

For, upon the joint Syftenr of Religion
and Law, this whole Caufe turns. The

firft Proof we fhall offer is founded, upon
- the Spirit of the Church, and the Purity of
1ts Dorine, viz.

The Spirit or Mind of the Church, is no
other than that of Fefus Chriff, in the Holy
Inftitution of MARRIAGE ; and as the Mind of
Fefus Chrift, in raifing Marriage to {0 great a

, Dignity by his Prefence, was to render it
1ndiffoluble, the Mind or Intention of his
Church is, not to admit, without evident
Certainty, any Means that can tend 'to difc \
Jfolve it, and confequently to rejed all Proofs
which, in their own Nature, or upon Expe-
rience, are found to be uncertain.

In this [udiffolybility confifts the facred
Parallel of the Union between the Husband
and “Wife ; and the Union of Fefus Chrift
with his Church, by his Grace.

'The Gofpel, which is our Law, teaches
- us, That before the Time of Fefus Chriff,
Divorce-
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Divorcement was a Way which the Mo/aic
Law had allowed the Fews, ad duritiem cor=
- dis, for the Hardpefs of their Heart : And it
was to put an End to the Abufe of it, that
“fefus Chrift pronounced this contrary Law ;
Q) uod Deus conjunxit, homo non feparet 5 qui-
cumque dimiferit uxorem [uam, & aliam duxe-
vit, adulterium commitist fuper eam : Et f;
uxor dimiferit viram fuum, & alium nupferit,
meechatar. -What God hath joined together,
let no Man put afunder: Wholoever fhall put
away his Wife, and marry another, commit-
teth Adultery againft her: And if a Woman
{hall put away her Husband, and be married
_ to another, fhe committeth Adultery, Mark
X0 51, 12,

For the well underftanding of the Confe-
quence and Effe@ of this dudiffolubility, ac-
cording to the Intention of the Church, and
the Object of our Caufe, we muft lay down
two Principles which cannot be contefted.

' The Firft, which both Sides agree to, is,
That as what is in its Effence Indiffoluble can-
not be diffolved, {0 there can be no proving
that a Marriage is diffilved, but by fuppofing
for certain, evidently certain, that the Mar-
riage has not exifled ; that there had been a
- Celebration, but no Confummation. For this
Realon it is, that in the Adéions which are
brought againft Marriage, they always con-
- clude in a Declaration of the Nullity. It is
y : a Noy-
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a Non-Exiffence rather than Diffolution of Mar:
riage ; for had therc been a Marriage, noy
~all the Power on Earth, no, nor that of the
Church it felf, can diffolve it.

‘The fecond Principle, which is a neceffary
Confequence of the f#rf, is, that to fhew
there has been no Marriage, that a Marriage:
tho’ folemnized, does not exift, there mufl
be a real, certain, evident Fault, either with
refpect to the Subjed, or with refpe& to the
Form, which did obftruct the Effe@®. The
Church and the Laws have declared certaim
Impediments ' which cancel a Marriage, as
Want of Age in thofe who are not arrived to:
Puberty ; want of Confent, or invalid Con—
fent in the Marriage of young Heirs and Mi-+
nors; the Default of a proper Prieft, &¢. But:
they admit of none of thofe Impediments, un-

lefs made out by certain, evident, and infal-
lible Proof.

Therefore, if Impotency be received as a
Caufe of Diffolution of a Chriftian Marriage, it
neither is, nor can be {0, in the Intention of
the Church, any farther than as it is founded
upon certain and evident Proof’; the Imgoten-
¢y, in a Word, muft be manifefted, and
brought to Light ; becaufe the Spirit of the
Church does not fuffer, that the Dignity of
the Ceremony, the Condition of Perfons whom
it has tied together, fhould depend upon the
Event of a lame, ambiguous, or uncertain

Proof’s
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" Proof; and to admit, .for a Diflution of

Marriage, a doubtful or cafual Proof] is to*’
deftroy or indanger the Indiffolubility of the

Charge pronounced by Fefus Chriff.

Thefe Principles pre-fuppofed, in order to
make a difcreet Judgment of the faid Proofs,
as to their Utility or Inutility, their Ufe or A-
- bufe, let us examine the Difcipline of the
Church in wo different Periods of Time.

"The firff, during the twelve firft Ages,
wherein the Church (at leaft the Romifb
Church) took no Cognizance of Accufations
for Impotency.

- The fecoud, beginning at the 1 3th Century ;
fince when the Church has, by little and little,
admitted fuch Complaints, and accepted the
different Proofs thereof, as fhall be hereafter
explain’d.

_In thefe two different Periods, tho’ the Dif-
cipline has vary’d, the Doérine has ever been
the fame. Difcipline, which is the Work of
Men, fet over the Church to govern it, is
alterable for prudential Reafons, according
to the Difference of Circumftances of Time
~and Place ; but the Do@rine, which is de-
riv'd to the Church from Fefus Chrift, is as
invariable as its Author, and depends neither
on Time nor Place; thus Marriage, fince its
Inftitution by Fefus Chrift, has always been

11i=
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indiffoluble in the fecond Period as well as in
the fi7/? ; it is o ftill, and ever will be fo.

By this Immutability of Doérine we fhall
reconcile both Periods, and fee that thefe
Changes in Difcipline, inftead of contradié-
ing our Syftem, will ferve to confirm i,

In the firff Ages, when the Ecclefiaftical
Diicipline, being nearer its Source, was the
more pure, there were Impotents, as there have
been fince : What Anfwer did the Church in
thofe Days give to troublefome Wives, who
complain’d of their- Husband’s Infufficiency ;
or to the Husbands, who accufed their Wives
thereof ? She gave them, for Decifion, the
Law fhe had received from %efus Chrift, the
{fame Law which %efus Chriff had pronounced
to the “fews; Quod Deus conjunxit, homo
non feparet.  What God hath joined, let no
Man put afunder. Perfuaded of the Danger
of the Confequences, fthe held for a Rule,
that the public Welfare of the Church was
preferable to the particular Intereft of a com-
plaining Wife ; and that it avas lefs inconve-
nient to let alone the Marriage of ose Imro-
TENT, than to expofe the Marriages of many
to the Hazard of a falfe Accufation, and the
Uncertainty of its Proofs. ~ See more on this
Head, in our dppendiz N* 11,

APPEN-
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L EORGE DOWNING,
¥ without the Knpwledge and
S Confent of his Fatber (then
S alive, buf accounted wnof of
) found Fudgment) was, at the
sk g ~ Ageof fifteen, An.1701, by the
Pracurement and Perfuafion of thofe, in whofe
Keeping be was, marry'd, according to the
Church Form, to MARY FoRESTER of the
Age of Thirteen.

I1. This young Couple was put to Bed, in
the Day Time, - according to Cuftom, and
continued there a little wbhile, but in the
Prefence of the Company, who all teftify
they touch’'d not One the Other; and after
that, they came together no more; the young
Gentleman going immediately Abroad, the
young Woman continuing with her Parents.

2.3 111,
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IIl. Georce Downing, affer three o
Jour Years Travel, return’d Home fo Eng-
land, and being fillicited to live with his
lawful Wife, refusd it, and frequently and
publickly declar'd, he never would compleat
the Marriage.

IV. Fourteen Years have pafi'd fince this
Marriage Ceremony was perform’'d ; and
each Party having (as is natural to think)
contracted an incurable Averfion to each the
other, is wvery defirous to be fet at Liberty ;
and accordingly Application is made to the
Legiflative Power, #o diffolve this Marriage,
and to give cach Party Leave, if they think
Sty to marry elfewhere.

On Tuefday May 5, 1715, this Cask
wasbrought to a Hearing before the Hou/e
of Peers, who after a ftrenuous Debate of
near three Hours long, gave their Deter-
mination againt it, and rejected the Peti-
tion ; being only carried by a Majority
of two Voices, Noes 49. Yeas 47.

The Reafons againft fuch Diffolution, are,

Firft, That each Party was confenting
to the Marriage, and was old enough to
give fuch Confent, according to the known
Laws of the Kingdom; the Male being
fifteen Years old, the Female thirteen;
whereas the Years of Confent are, by
Law, fourteen and twelve.

Se-
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Secondly, They were atually marry’d
according to the Form prefcribed by the
Church of England; the Minifter pro-
nouncing thofe folemn Words ufed by
our Saviour, qu}/@ whom God hath joined,
fet no Man put afunder. They are therefore
Man and Wife both by the Laws of God
and of the Land; and fince nothing but
Adultery can diflolve a Marriage, and no
Adultery is pretended here, the Marriage
continues indiffoluble.

The following PLEA was drawn up on
this Occafion, by Dr. Fleetwood, late Bithop
of Ely, and from hence we hope it will
be feen, that fomething more than Com-

mon Pity, was due to this Unfortunate
Pair.

The PLE A.

My LorbDs,

Intreat you to favour me, whilft I
{fpeak a few Words to the B:// that is
now brought before you, notwithftand-
ing what I hear whifper’d about by the
People who ftand near me, that this is a
Matter proper to the Clergy, and that we
are to acquiefce in the Judgment and O-
pinion of my Lords the Bi/hops, who are
agreed that fuch a Marriage as this isnot
to be diffolv’d, - My Lords, the Bithops
i them-
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themfelves are (under Favour) not agreed
upon this Matter, altho’ the Majority of
the prefent Ones is, as I hear, againft the
Diffolution of this Marriage: Bur, were
they all here, and all unanimous in the
Point, would that be a binding Argu-
ment? I am a little atham’d to hear Lay-
men {ay, that Cafes of this Nature fall
not properly under their Cognizance and
Confideration, but are to be decided by
the Clergy only. There are no fuch
Difficulties in, the Cafe before wus, as I
apprehend it; it is what we may " all of
us underftand, and, I believe, we moft of
us do: And to defer and yield entirely to
Authority, where we are able to hear Rea-
fon, and to judge; is a Submiffion that
1s no more due, than, I dare fay, it is ex-
pected by that venerable Bench. I will
therefore, with your Lordfhips Indul-
gence, fpeak my Mind in this Matter
freely.

I hear it i1s faid, my Lords, that a
Marriage which wasonce good and valid,
is for ever after that indifoluble, unlefs in
the Cafe of Adultery. 1 wonder, by the
Way, how they came to except the Cafe
of Adultery; for tho' our Blefled Saviour
has excepted zbe Café of Adultery, yet the
Stream of Authority, the Generality of
thofe Great Men, whom we call the Fa-
thers of the Latin Church, together with

the
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the Rabble of Schoolmen and Commentators,
have almoft to a Man, deny’d the inno-
cent Party the Liberty of marrying a-
gain, altho’ divorc’d from an adulterous
Partner; and I would fain know, how
much a Divorce 1s worth above Six- pence,
without leave to marry again, if the in-
jur'd Party pleafes? Buc I only mention
this, to let your Lordfhips fee, whither
the Reverence of Authority alone, and.
‘great Names, may carry thofe, who will
be led tamely by them, and will not ufe
the Reafon and good Senfe which God
has given them.

I afk your Lordfhips Pardon for this
Digreflion, and come to the Point. A
Marriage, we are told, is good, where the
Parties concern’d were at Age and Liberty
to confent, and actually confented, and
were actually marry’d by the Form pre-
ferib’d in. the Book: of Common-Prayer.
And fuch a Marriage, we are alfo told,
is indiffoluble by the Law of God. I will
not wafie theleaft of your Lordfhips Time
in needlefs Cavils, but take it for grant-
ed, that the Man now concerned was fif-
teen Years of Age, and the Woman
thirteen, - which ‘are Years of Confent by
the Laws of the Land, and that they
were actually marry’d by the preferib’d
Form. But I deny that the Marriage is
therefore indiffoluble by the Legiflative

Power
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Power of the Land, and. that for many
Reafons.

My Lords, the Years of Confent are
not fix’d to fourteen or twelve, either by
Nature, Reafon, or any Law of God; but
purely and meerly by the pofitive Laws of
the Land, which may change them to
morrow ; and if they were chang’d to
day, no Man in England would, I dare
affirm it, be diffatisfy’d ; it feems fo fenfe-
lefs and unreafonable to give our Chil-
dren the Power of difpofing of their Per-
Jons for ever, atan Age when we will not
let them difpofe of five Shillings with-
out Direction and Advice. But I infift
not upon that at prefent; the Law is al-
ready made, and I confider it as fuch;
but ftill it is but a Human Law, and the
{fame Power which determines it to bind
in the general, may, if it feem fitting,
determine it not to bind in this, or any
fuch particular Cafe; and that without
Offence either to God or Man. The Laws
indeed muft fix upon a certain Time, or
otherwife the Subje& will want Direction,
and a Rule to go by. And let us take it
for granted now, that the Time fix'd by
the Laws is a reafonable and fitting Time
for ninety nine People in a hundred; yer
if the hundredth Perfon be aggrieved to
Death, or worfe than Death, by fuch a
Law, what is the Impediment, what the

Danger,
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Danger, what the Mifchief, of declaring
the hundredth Perfon not to be bound by
that Law? If it were poffible for human
Wifdom to forefee all the Inconveniences
and Mifchiefs that can arife, would not
the Legiflative Power provide a Remedy
for all? Would it not make its Rules as
comprehenfive as it could, fo that they
might comprife and take in all Cafes and
Perfons' poffible? But this we find was
never done, nor ever will be done: No
Forefight is fufficient for all Accidents : But
there i1s room for After-thought; and a
Power to cure the Evils which it could
not prevent, becaufe it could not forefece,
is lodg’d in every Government. ’Tis to
that Power we have now Recourfe: We
pray Relief againft a Law, which how-
ever juft and fiting it may be thought in
itfelf, and beneficial to others, binds Us
to nothing but Mifery; and truly %:lls, ac-
cording to the Letter. The Man and Wo-
man were @/ Age, according to the Law,
but wanted that Maturity and Forward-
nefs of Age, which the Law fuppofes and
requires in People of twelve and fourteen,
when it makes them capable of marrying
at thofe Years. They gave Confent indeed
with their Tongues, and pronounc’d the
folemn Words, by which they mutually
deliver’d up themfelves each to the other;
that is, they did as they were bid to do,

b and
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and faid juft as the Parents and Prieft
commanded them to fay. But where was
the Confent of Heart? Where was the
Knowledge andUnderftanding that is requi-
fite to the forming a Refolution of this Na-
ture, and to the making fuch afolemn
Contraét? My Lords, the Children were
entirely paffive in the Matter, and very o-
bedient to the Orders of thofe that go-
vern'd them; and would have given away
their Fortunes and their Liberties, and e-
very Thing they had, had they been bid
to do fo, in the fame Manner. I may
affirm, becaufe I have taken great Pains
to be inform’d ‘of the Truth, that this
young Couple came together to contract,
and to confent toMarriage, without fo much
as the Defire or Appetite of being mar-
ry'd; without fo much as knowing what
it was they were to bargain and contraé
for: They confented to give the Ufe and
the Dominion of their Bodies each to the
other, as long as they both fhould live,
without fo much as underftanding what
they meant when they faid fo; without
fo sfuch as an Ability of making good
their Promifes and Engagements.

This, my Lords, is the Confent this
Couple of young and thoughtlefs Creatures
gave ; and this Confent the Church it feems
infifts upon. The folemn Promife was pro-
nounc’d in folemn Manner by the Prieft,

: and
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and the Children were bid to /fazy affer
bim, and faid after him, and then the
Knot was ty'd, thatnothing canloofe but
Death. Is there any Thing in the World
fo like a Charm as this ! My Lords, there
is not any Contrat in the World but may
be utterly diflolv’d, by the free Confent of
Parties, if without Prejudice to anyThird.
I like a Horfe that is in any Man’s Pof-
{eflion, and he likes the Price I offer for
it; we thereupon agree, and pafs our
Words each to the other: His Promife
then gives me a Right to the Horfe, and
my Promife gives him a Right to the
Price agreed upon. But ina little Time
we each of us bethink our felves, and
each diflikes the Bargain he has made,
and each agrees to fet ‘the other at his
Liberty : I have not us’d your Horfe, nor
have you gotten my Money. Here the
Contract is utterly diffolv’d by the Con-
fent of Parties, and no third Man is hurt
thereby. Will any Man fay that we have
done amifs? Will any one fay that we
have fo much as broken our Word each
to the other? The Word I gave to him
was to fecure his Bargain; the Ward he
gave to me was to fecure mine. If he
diflikes the Bargain, he gives me (as it
were) 'my Word again; and fo do I to
him, and then we are again at Liberty,
My Lords, If we fhould carry the Mat-

| - bz ter
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ter farther yet, and to fecure the Bargain
we feem at firft {o fond of, fhould give
our Oath to each other, in Prefence of a
great Company, and with what Solemni-
ty befides you will, yet I affirm, (and fo
do all the Cafuifis in the World, as I am
told by thofe who know) I fay, my Lords,
that I affirm, thac if in this Cafe, after
this folemn Oath, we fhould both of us
freely confent to break this Agreement
off, and no Body elfe be hurt thereby, we
fhould neither of us be guilty of Perjury,
or Breach of Qath. Our Oaths were
given to each the other, to fecure the
Promifes that were made; and if we, each
of us fee Reafon. to confent, and freely
do confent, to releafe each other of his
Promife, the Oath can lay no farther Ob-
ligation on us. I promifed, and I fwore
I would perform that Promife to him;
he did the fame to me; but neither of
us, after fome Time, car’d, or requird,
to have fuch Promife made good to him ;
our Oaths muft therefore follow the Na-
ture of our Promifes; and when the Pro-
mife 1s releas’d, the Oath is fo alfo. It
may be we both of us did amifs, in call-
ing God to Witnefs, (as in an Oath Men
are prefum’d to) in an Affair of f{o light
Moment; I will not difpute that now, but
I maintain that fuch an Qath ‘obliges not,
if the Promife, for whofe Security the
19 ! b 4 QOath
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Oath was given, be mutually releas’d, and
no Body hurt thereby. My Lords, I ap-
peal to thofe who underftand thefe Mat-
ters, whether what 1 fay be not true.

Whence is it then, that the Marriage-
Contraét fhould be indiffoluble, when all
other Contracts, tho’ confirm’d with folemn
Oaths, may be diffolv’d, if the contrating
Perfons agree to fuch a Diffolution, and
no third Perfon f{uffersby it? How comes
a Promife of this Nature to differ from all
other Promifes whatever? Obh, fay the Po-
pib Cafuifts, it is becaufe this fame Matri-
mony is a great Sacrament. No, fay the
Proteflant Divines with us, it is no Sacra-
ment, bur it is the Ordinance of God,
inftituted in Paradife, in the Time of Man'’s
Innocence, and fignifies to us the myftical
Union thatisbetwixt Chrift and his Church;
and the Promife is made with all Solem-
nity, in the Prefence of God, in the
Church, before the Prieft and all the
Company, and confirm’d with the Words
of Chrift: "And therefore a Confent and
Promife made in fuch a folemn Manner
can never be retratted or diffolv’d.

My Lords, I intend not to fay one
Word againft the Dignity of Marriage,
But I do not think that the Solemnity of
Weords, of Place, and Company, in which
a Contract is made, adds any Strength or

Virtue
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Virtue to fuch Contra&, or makes it more
obliging.

A Man indeed will certainly be more
afbam’'d to break a Promife made art
Church, and before a great Company,
than he will be to break fuch a Promife
made to his Friend alone, at his own Houfe.
But is he more oblig’d in Confcience to
keep his publick Promife than his private
one? Will any honeft Man fay that? The
Obligation therefore does not arife from
the Solemnity of Words, and Place, and
Company, but from the free and volun-
tary Promife which a Man makes, and
the Right he thereby gives to another.
The Scandal alfo and Offence that is giv-
en and taken by a Breach of Promife,
made in folemn Manner, is indeed great-
er, than is occafion’d by the Breach of a
Promife made in private : Bur the Reafon
of that is, becaufe more People know of
it; for if the fame People were affur'd
that fuch a Promife was indeed made,
altho’ in private, they would as certainly
condemn the Breach of it, as they would,
had it been made before them all ; and
they would be as much fcandaliz’d at fuch
a Breach, as if they had been Wimefles
to the making the Promife: Which is a
Proof that a Man’s Obligation to keep
his Promile arifes from bis having freely
made i, and not from his having made

it
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it in fuch a Place, and before fuch a
Company, and in fuch a particular Form
of Words.

The firft Marriage that ever was made,
was made without any Words at all, that
we know of, exprefling their Confent; and
it was fo clandefline, that there was not
fo much as a mortal Man by, no not a
Priefl, 1o join them together: But God who
made them, brought the Woman to the
Man, and inftruéted them by Reafon and
natural Principles, that they were made
each for the other. There was Confent
of Heart, and Union of AffeGions. But
I infift not upon the Example; it is too
fingular to be a Rule. Years of Age are
neceffary ; and Confenr, in exprefs Words,
mutually given and raken, is neceffary to
make a Marriage-Contra& good and valid.

This is the Ordinance of God, this is
of Divine Appointment, thatone Man and
one Woman fhould freely and knowingly
give Confent to be each others, to all the
Ends and Purpofes of Matrimony, as long
as they both fhould live, and fhould not
be allow’d to give themfelves to anyone’s
Ufe befides.

And all that Chrift added (if indeed he
added any thing, or did any more than
revive it) to this Original Inftitution was, -
that when either of the Parties brake
their Contra@ by Adultery, the innocenc

Party
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Party was at Liberty to feparate from the
_faulty one, and marry another, if it were
thought fitting.  Since therefore all that
is abfolutely neceffary to the making a
Marriage-Contrad, is, that a Male and Fe-
male, who are at Age, and Liberty to
confent, thould actually confent to give
the Ufe and Dominion each of their Bo-
dies, to the other; and, exclufive of all
others, to live together faichfully till Death
parted them : Since this is fo, Ido affirm,
that Caius and Caia, two Heathens, giv-
ing their Confent, in the Manner above-
mention’d, in their Father’s Parlour, are
Man and Wife according to God's Ordinance;
their Marriage is as true, as good, and as
innocenta Marriage, in the Sight of God,
as the Marriage of a Few and ‘fewefs, tho’
both in Covenant with God, made before
the High-Prieft himfelf, with all the Ce-
remonies you can imagine, and in what
‘Form of Words you will, before a hun-
dred Witnefles, and at the Altar in the
Temple of Ferufalem.

I am, my Lords, fo fatisfy’d of the
Truth of what I fay, that I go onto fay,
with all Aflurance, that the Marriage-Con-
tract of this Carus and Caia was as good,
as binding, and as innocent as the Mar-
riage-Contract of any Lord in this Affem-
bly, tho’ folemniz’d in the Church of St.
Paul’s, according to the eftablifh’d Form

in
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in the Common-Prayer, by his Grace my
Lord Archbifhop, of Canterbury himfelf,
repeating thofe moft facred Words of
Chrift, Thofe whom God kath join'd, let
no Man put afunder. And 1 aver, that
God did as furely join Caius and Caig,
when they confented to become Hufband
and Wife for Life, as he has join'd any
Couple-clfe for thefe feventeen hundred
and fifteen Years. So that I hope, my
Lords, you will not fuffer your Eyes to
be dazzled with the Pomp and Glitter of
great Words, and awful Sounds, which
fly before good Senfe, and vanith when
you come to look into the Reafon of
Things.

Caius and Caie muftexprefs their Con-
fent in Words and Signs appointed by the
Laws of their Country;and muft be married
by the Perfons fet apart for fuch Service,
according to the Rites and Ceremonies of
their Religion: So muit the Jewifh Patr,
according to theirs ; and {o muft Chriftians
alfo. But there is fomething common to
themall; and that in which they all unite
muft needs be that which makes the Mar-
riage-Conrraé valid and obliging. And
what isthat, but that a Male and Female
fhould be at Age to confent, and at liber-
ty to confent, to give to each the other
the Ufe and Dominion of each other’s Bo-

C dy,
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dy, exclufively to all the World befides,
as long as they both fhall live ?

This is properly the Marriage-Contrac,
and common to all Nations and Religions;
and all beyond this, is Matter of Cere-
mony, Decency and Prudence; and or-
der’d by the Legiflative Powers of diffe-
rent Countries, as they fee convenient.
And I do not fo much as pretend to dif-
{’Jute the Force and Obligation of thefe
_aws, to fuch as are fubje¢t to thefe dif-
ferent Powers: They are, and may, and
muft be binding as to the Dowries of the
Wives, and the Legitimation of Children,
and their inheriting Eftates and Honours,
and in all fuch like Cafes.

My Lords, fo much has been faid in
favour of the Solemnity of ##ords, of Place,
and Perfons, which are, in truth, but Cir-
cumflances 1o a Marrlage Cnntra& that
it Pas made me {pend {fo much of your
Time, to try to lay afide that Prejudice,
and to confider the prefent Contraét in
itfelf. We were not of Age {ufficient
for Confent,altho’ we were of Age accord-
ing to the Letter of the Law. We gave
our Confent to be marry’d, butit was not
the Confent of Underﬁandmg, for we
knew not what it was that Marriage meant.
We repeated very folemn Words, after
the Prieft, as we were bidden; but it was
but the Lahour of the Lips; the Heartdid

not,
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sof, the Heart indeed could not go along
with them: For whether we take the
Heart for Knowledge, ot Defire, there was
no Heart concern’d in all this Matter:
We neither of us knew the Nature of the
Contra& we were making ; we neither of
us had fo much as the Defire of doing
what that Contraét both fuppofes and re-
quires. - And now, my Lords, we hum-
bly hope you will not let us be af Aze,
only to do ourfelves irreparable Milchief;
nor call that a Confent, which 1s to com-
pleat our Ruin, and which can ferve no
other End.

We do not deny ourfelves to have been
at legal Age; we do not deny that we
have given a wverbal Confent ; but we de-
ny ourfelves to have beenat Yearsof Un-
derftanding, to give fuch a Confent as is
reafonable and fitting in a Matter of {fuch
Importance. And we appeal to your
Lordthips Equity, whether this Age and
this Confent f{hall ftand good to our Undo-
ing, and to the Advantage of no Creature
in the World befides: For who, my Lords,
will be the worfe for fetting us at Liber-
ty, or who will be the better for our be-
ing bound? Iain exceedingly fenfible, that
I have trefpafs'd much upon your Lord-
fhips Patience, but I am bound in Juftice
and in Confcience to beg a little more of
i, to fpeak a2 Word or two to the laft

c 2 Part
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Part of the Obje@ion, That fince the
Parties before you, in Petition, are Man
and Wife both by the Laws of God and
of the Land; and fince by the Laws of
God nothing but Adultery can diffolve a
Marriage, and no Adultery is pretended
here, the Marriage of Confequence con-
tinues indiffoluble.

To fave your Lordfhips Time, T will
grant every thing that can be granted ; I
grant, that by the Laws of God, nothing
can diffolve a“compleat Marriage but A-
dultery ; and I grant, that no Adultery is
pretended in this Cafe; bur I deny that
this Marriage before you, is therefore 77-
diffolible, becaufe T muft and do deny the
Marriage before you to be a compleat Mar-
riage, by the Laws of God: And, I hope,
with your Lordfhips Favour and Indul-
gence, to fhew it is not a compleat Mar-
riage, becaufe it never was confummated.

The Love and the Defire that Men and
Women have of each other, is what is
implanted in the Hearts of all of them,
by God himfelf who made them; and is
therefore as innoeent an Appetite as any
elfe they have; and it has (as every other
Appetite) its proper Satisfation provided
for it by the good Creator: And when it
fixes on its proper Objec, is fatisfy’d as
innocently, as the Defire of Meat, or Drink,
or Sleep can be, Marriage, my Lords, is

fixing
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fixing the Defire upon its proper Object:
And this Defire is never to be fatisfy’d
- with Innocence, but in the Marriage-Bed.
The End of Marriage therefore is the Sa-
tisfaction of this Appetite. This is the
End and Purpofe of God in making them
Male and Female ; this is the Way, the
only Way, of their becoming one Flefb
And therefore till the End is anfwer'd,
where it can be anfwer’d, Marriage is not
perfect and compleat. God cannot pro-
perly be faid to have join’d thofe together,
who never join'd themfelves together, in
the natural Way, of his Appointment:
And therefore, under Favour, ’tis a great
Mifapplication of thofe facred Words, to
the Cafe before us, where the two Parties
never came together in the Senfe intended
by thofe Words. |

What can be plainer than this Propo-
fition?

The End of Marriage, by God’s Infti-
tution, is, that two fhould become one
Yieth v
~ The Two before you in the Bill were
never yet Ozne Flefb. .Your Lordthips will
make the Conclufion.

Thofe wwbom God bas join'd let no Man
put afunder,

- The Two before you in the Bill were
never yet conjoin’d by God, in the true
Meaning of thofe Words; they may there-

fore
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fore as yet be put afunder by Men; as I
hope they will by your Lordfhips.

My Lords, the Eafinefs of granting a
Divorce in Cafes of Impotence, is a good
Proof that Marriage is not compleat and
perfect where the Ends of it are not to
be obtain’d ; nay, ’ts a Proof thatit was
no Marriage, but a Nul/ity from the Be-
ginning, altho’ the Parties were at full Age,
altho’ they gave a free Confent, and were
marry’d with all Formalities; altho’ the
Prieft pronounc’d them Man and Wife 2z
the Name of the Father, Son, and Holy
Glhoff, and faid thofe facred Words over
their Heads, Thofe whom God bas joir' d,
let no Man put afunder, they were not
Man and Wife, becaufe they could not
become one Flefh: They were not join'd
by God, becaufe they could not join them-
{felves together. Your Lordfhips will con-
fider therefore whether a Marriage not
confummated (nor ever like to be con-
fummated) be a compleat Marriage in
God’s Sight; fo complear, I mean, as to
be indiffoluble. 1 fhall be told, I know,
that in the Cafe before us, there is now
no Defe of Power, no Impotence or Ina-
bility to compleat the Marriage pretended,
but want of #7//.

I own it, and I only ufe the Imftance
to thew that a Marriage not confummat-
ed, is not indiffoluble by the Laws of Gﬂdj

an
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and that an utter Averfion to the Confum-
mation of Marriage, in both Parties, isas
good a Reafon for a Divorce, as an Ina-
bility in one Party, which never fails of
procuring a Divorce. In the one Cafe, the
Parties are each of them untouch’d, pure
and unfully’d even in Thought; whilft
in the other, there muft pafs fuch Things,
as I have neither #7/] nor Leave to mens
tion ; and yeta Divorce follows of Courfe.
My Lords, if ever we had come together
in this Manner, I had not had one Word
to reply on this Occafion ; all I havefaid
of our Want of Age would have fignify'd
nothing ; all I have faid of our giving o
Confent had been faid to no Purpofe; had
Confummation follow’d any Time with-
in thefe fourteen Years, we muft not have
appear’'d in this Place. But when, toour
Want of Age, and Want of Knowledge to
confent to Marriage, we can alfo add, that
we have never come together to compleat
this Marriage, and that we are as pure
from each the other, as we were when
born, we humbly hope your Lordthips
will deliver us from the Chains which
the Laws of our Country only have bound
us with.

"Tis faid, my Lords, that Confumma-
tion is not neceflary to compleat a Mar-
riage, becaufe a Man is Mafter of the
Woman’s Fortune, and the Woman has

a
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a Right to her Dowry, altho’ the Manor
Woman thould chance to die before the
Nuptial-Bed were made ready. My Lords,
I grant, that when the Parties who were
at Age, and Libsrty, have given their
confent, and the Prieft has done his Work,
according to the Form prefcrib’d, the Law
is fatisfy’d, and looks no farther; and
gives each Party a Right to all the Ad-
vantages agreed upon, tho’ Confummation
follow not: The Laws fuppofe that what
is reafonable and fitting will follow, and
only fecures legal Advantages that are con-
tracted for. The other is a Pointof Du-
ty and of Confcience. I only afk whether
there be a2 Man or Woman in the World,
who thinks that the End of Marriage, as
it is God’s Ordinance, is fully anfwer’d,
till it be confummated ? My Lords, we
come not here to fay that a Marriage is
not a legal Marriage ’till Confummation ;
nor to aflign a Day, or a Week, or a Month,
for fuch Completion: We prefume not to
trifle in that manner in fuch an Affembly
as this. We only mean to fay, thata
Marriage not confummated, is difoluble,
without Offence to any Law of God;and
that a Marriage of that Kind is not a
compleat Marriage iz his Sight; the full
Purpofe of bis Infiitution is not anfwer’d till
they become one Flefb.  All that goes be-

fore is previoufly neceflary to the making
{fuch
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{fuch Cenjunétion innocent; but it is not
what is . maiily and principally intended
by him awho made them Male and Female.
And therefore ’tis but an Impertinence to
tell us that Adam and Eve were com-
pleatly ‘marry’d before they went into
the Bridal-Bower: 'Tis fo with every
honeft Couple, as well as with our  firfk
Parents : But would they have been com-
pleatly marry’d had they never gone into
that Bridal-Bower at all, and liv’d for many
Years? What Marriage, I pray, would
that have been? They might have been
good Company and good Friends, but they
could no more have been faid to be Man
and Wife, with refpe&t to what God in-
tended by Marriage, than zwo Men, or
two Women, living together. in Unity and
Amity, may be faid to be marry'd together.
I believe it would puzzle the Do&ors to
prove that Adam and Eve were ever mar-
ry’'d ac all, any otherwife than by a mu-
tual Confent to go together; for there
was no confent of any Superior to afk or
obtain; and there could be no need of
promifing to be faithful to each other,
for there was no Body elfe t go to. I
wonder {fuchan Inftance thould be pitch’d
upon.

But now, my Lords, I come to the
great Argument of all which is broughe
to prove a Marriage compleat, tho its

< ‘Efteét
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Effe& never follow; and that is, that
Fofeph and the Bleffed Virgin were, and
are often call’d, in the Holy Scripture,
Man and Wife, eltho’ we are fure by
Scriptures they never came together #//
the Holy Child was born; and, by Tra-
dition, fure they never came together
after it was born.

This Example I take to be the Ground
and Bottom of all thofe abfurd Doctrines
and Propofitions that are rais’d in main-
taining a Marriage to be compleat by the
Confent of Parties, and the Benediction
of the Prieft, without any other Fruit or
Effe@t. Fofeph and the Bleffed Virgin were
certainly efpous’d and betroth’'d each to
the other ; and he thereby became {fo much
ber Husband, that he thought of putting
her away, which fhews he thought f{he
was bis Wife: And he iscall'd ber Husband
by the Evangelift Saint Mattheww ;3 and fhe
herfelf calls Fofeph the Father of her Son,
Thy Father and I bave fought thee forrow-
ing: And a lile before they are call'd
bis Parents. ‘There is not a Word of all
this that I either do, or dare deny. Be
pleas’d, my Lords, but to remember and
obferve, that the fame Scriptures that call
Vofeph the Husband of the Blefled Virgin,
do alfo call Fofeph the Father of her Son;
and the fame Scriptures that call fofeph

and Mary Husband and Wife, do alfo call
| | B
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Fofeph and Mary the Parents of Fefus.
And he was in truth as much the Hysband
of the Virgin as he was the Father of her
Son ; and much in the fame Senfe, and to
the fame Purpofe. My Lords, I have taken
{fome Pains to underftand this Matter, and
what I am going tofay I have from very
good Authority, living as well as dead,

for it is' fomething out of the Way of my
Profeflion. It was abfolutely neceffary,
by God’s Appointment, that the Saviour
of' the World thould be born of @ Woman :
And it was, by the fame Appointment,

full'as neceffary that he thould not be the
Son of Map, in the common Way. To
reconcile thefe Difficulties thf:refme he
was concerv'd by the Holy Ghoff, and born
of the Virgin Mary. Bm: becaufe this
Saviour of the World was to be, in efpe-
cial manner, the Mefiah of the fews, he
was to be born a Few ; to defcend from
Abrabam, according to the Promife, of
the Tribe of _}"ada of the Houfe and
Lineage of David. This Meffiab the Yews
expected fhould be born as other Men were
born; and they would never have receiv’d
him as fuch, or heard him as a Prophet
and Teacher fent from God, unlefs l.‘ht‘:}"
had believ’d him to be bum in lewful
Wedlock ; as they certamly dld or elfe you
would have heard of it over and over in

the Gofpels, which conceal none of the
d 2 Slanders,
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Slanders, Contumelies and Reproaches,
which the Fews, upon all Occafions, did
fo plentifully pour upon our Saviour. Had
the Blefled Mary not been marry'd, what
would the People have faid of her? What
would they not have faid of her and of
her Son? It was therefore abfolutely ne-
ceflary to the Fews receiving Chrift for
the Mejfinh, and hearkening to him, that
he fhould be born under the Reputation
of Marriage; which could not be unlefs
the took a Husband in the ufual Manner.
You fce what Entertainment both his
Perfon and Do@&rine found, altho’ he was
fuppos’d to be born in Wedlock, and of
honeft Parents, only becaufe of their mean
and low Condition; but what had been his
Fortune, had they thought him fpurious?2
‘I am almoft forry I have Occafion to
{peak of thefe Matters; and I reftrain my-
{elf from going on, in hopes that enough
15 faid to fhew, that the Marriage of
Jofeph with the Bleffed Virgin was all (as
I am told the antient Chriftian Writers
call it) according to Oeconomy. Tt was to
fave Appearances; to cover both the Mo-
ther and the Son from the Reproaches of
ignorant malicious People, till it thould
pleafe God, in his own good Time, to
manifeft the Truth more clearly to the
World; and therefore tho’ it might be
wrapp'd in Prophecies before his Birch, yet
: 1%
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1t was not till after his Death that it be-

came an Article of Faith, that he was
conceiv'd by the Holy Ghoft, and born of the
Virgin Mary. During the Life of Chrift,
Fofeph was the fupposd Husband of the
Blefled Virgin, and the fuppes'd Fatber o

her Blefled Son : and, under the Cover of
that Relation, was to take upon him, un-
der God, the Care and Protection of
them both.

Will any Nian, after this, pretend to
fay that this was a compleat Marriage, as
Marriage is the Ordinance of God ¢ It was
compleat to all the Ends and Purpofes
that God intended by it: It fcreen’d the
Mother and the Son from Blame and Slan-
der; and it provided for them fuch a De-
fence and Maintenance as was convenient.
But what is this to God’s Original Inftitu-
tion? Or how can fuch a thing be drawn
into Example? Fofeph and Mary are faid
to be marry’d, altho’ they never did com-
pleat that Marriage, altho’ they never muf?
compleat it, therefore a Marriage-Contra&t
is a Compleat Marriage in any one elfe as
well as them, altho’ they proceed no far-
ther! That is, (I humbly pray your Lord-
fhips to obferve) there was a Marriage-
Contra&t madeabout fome 1715 Years ago,
betwixt a Holy Man and the moft excel-
lent and Holy Maid that ever liv’d upon
the Earth; plac’d in fuch Circumftances

as
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&s never happen’d before, nor ever will
happen again ; and this Couple, by God’s
Appointment, never were to touch each
other, in the matrimonial Way, dill the
Birth of a Child, that was 70 be calld
(becaufe he truly was) #he Son" of God.
Now this moft rare, moft fingular, moft
unexampl'd Inftance, is brought to con-
vince your Lordthips, that a bare Marri-
age-Contract makes a compleat Marriage,
according to the Laws of God, without
proceeding any farther, in every other
Couple that is marry’d: And the Parties,
for whom I now appear, are faid to be
compleatly marry'd, altho’ they never came
together, becaufe the Bleffed Virgin and
Jeph were compleatly marry'd, altho’
they went no farther than a Marriage-
Contra®, nor ever could go farther, by
God’s Appointment. My Lords, if fuch
an Example as this can operate fo exten-
fively and ftrangely, we muft give over -
making Conlequences in the way of Rea-
fons, and attend to the Dicates of our
Spiritual Mafters, withoutexamining what
it is they fay. I do not know what Form
of Words the Fews made ufe of when they
were marry’d; but I know, methinks,
that the Form prefcrib’d by the Church of
England would have been very odd, im-
proper, and abfurd, to have been usd to
that Blefled Couple, when it defcribes the

i ' Ends
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Ends of Matrimony to be, Firf, For thé
Procreation of Children; Secondly, For
a Remedy againft Sin; and, Thirdly, For
murtual Society, Help and Comfort, that
the one ought to have of the other. The
Sum of all this is, that the Ends of #bis
particular Marriage, which God intend-
ed; were fully anfwer’d by a Marriage-
Contraét only ; but the Ends of Marriage
in general, as it 1s God’s Ordinance, nei-
ther were, nor might be anfwer’d by fuch
Contract only; and therefore ’tis an ab-
furd unreafonable Thing to argue from
the Compleatnefs of the one, to the Com-
pleatnefs-of any other, that may proceed
farther,: and that ought to proceed farcher,
and is certainly not compleat till it does
proceed farther.

Another Argument to provea Marriage
to be compleat, by a Marriage-Contraét
only, without proceeding to Confumma-
~tion, is fetch’d from the Law of Moy,
Deut, xxii. 23. wherea Woman, betroth’d
or efpous’d to a Man, is to be ftoned to
Death, as an Adulterefs, if fhe admit an-
other - to her Bed; which thews that the
Validity of Marriage proceeds from the
mutual Covenant and Confent that two
have given to be each others.

My Lords, I yield to every Word of
this, and to whatever elfe can be faid of
the fame Kind. A Marriage-Contract does

certain~
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certainly give a Right to every Thing
contracted for. As foon as we are mar-
ry'd, I have a Right to her Perfon, a
Right to her Fortune, a Right to her Re-
putation ; and if any one injure her inany
of thofe Particulars, I have a Right to
her Vindication ; for fhe is really mine,
and I amhers: And Iown I am as much
marry’d to her the firft Morning, and the
to me, as I fhall be the Morning or Week
after, as to all the Ends and Purpofes
which human Laws can propofe, or take
any Cognizance of. And if fhe abufes
any one the Hour after fthe is marry’d,
’ts I muft anfwer for it. If the gives a-
way any of her Goods, which are now
become mine, why no Body can receive
them ; I fhall recover them, for they are
mine. And if fhe give away herfelf,
(though I have never yet come near her)
fhe is certainly an Adulterefs; the has given
away what was mine, and broken her -
Faith and Contra&, and is liable to what-
ever Penalty the Laws of the Country
think fit to infli& upon fuch Offenders. I
could moreover anfwer this Law of Mo/es,
by another Law of the fame Mofes, which
{ets a Man at Liberty from a Maid he was
betroth’d to, if fhe pleafe him not when
the Time of Marriage comes. ’Tis in
‘Exod. xxi. 8. And the only Difference is,

that thg Maid betrothed in Exodus was
not
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not free, "but a Servant; the Maid be-
trothed in Deuteronomy was a free Woman,
But tho’ this makes a great Difference in
the Laws and Cuftoms of a Country, yet
certainly “tis none in Point of Con{cience:
‘The Obligation there, is alike to. Bond as
f'ree, if other Circumftances make no
Difference.  But theanfwering one Objec-
tion with another clears up nothing, I
own that -the Validity of Marriage “pro-
ceeds from the mutual Covenant., But
pray what is chis mucual Covenant? Is
it not the confenting and agreeing of a
Man and Woman to give to each other
the Ufe and Dominion of their Bodies,
exclufive of all the World befides, as long
as they both fhall live?  What is it thac
Parties contrafi for 2 Whae is it People
confent fo upon thefe Occafions? I know
it is faid by Father Ambrofe, Connubium
non facit Defloratio Virginitatis, fed Pastio
conjugalis. ~ And it was faid before him
long by Father Ulpian, Nuptias non Con-
cubitus fed Confenfus facit.  And certainly
every Body will fay after them, that the
Agreement of a Man and Woman to lie
together, dces not make a Marriage. But
will St Ambrofe tell us, that a Pactis
confugalis (a Marriage-Covenant) can be
fully anfwer’d without Concumbency, if the
Parties live and are not hinder’d? In truth

c I
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I will not anfier for the Fathér, who-(as
the reft of them) had fofeph and Mary
always in his Eye: But I will anfwer for
the wa!Lawyﬁr who, I am fure, would
never fay a Marriage was cnmplcat, that
was not, if it could have been, confum-
mated. Hear what Modeftinus fays, Nup-
tie funt Conjunclio Maris & Famine, &
Confortium ommis Vite. ’'Tis true, he was
a Heathen Lawyer, but had he alfo added,
that Marriage was ordain’d to bea Reme-
dy dgainft Sin, hehad talk’d the Language
of out Gommon-Prayer-Book. For he fays
it 1s for the Procreaticn of Children,
(Conjunttio Maris & F .:fmmce) and for mu-
tual Society, Help, and Comfort, thatthe
one ought to have of the other; and tak-
ng each other for better for f:a'es-f_';fé*, which
is but the Euglifh of Confortium omnis Vite.
Pﬂ:f;’m,' another Crvilian, fays, that Nup-
tie confiffere non pmjmt nifi  confentiant
omines; 1. e. Qui coeunt, quorumaque in Pos
hﬁarejzfm‘ There is no fuch Thmg as
a right Marriage, where there is not the
Confent of all Parties; 7. e. the Confent
of the two, gu: coeunt, and the Confent
of Parents, or Guardians, in whofe Power
and Difpofal the young Ones were. All
Writers in the World agree, that Cenfent,
Covenant, Contradt (call it what you will)
is fo neceflary to a Marriage, thatic can--
; not
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not be valid without it; but then theyal-
{fo fay, that fuch a Confent is a Confent
- to anfwer the Ends of Marriage; thatf{uch
a Covenant i1s a Covenant to live toge-
ther according to God’s Ordinance ; and
that fuch a- Contraét is a Contra& for the
Ufe and Dominion of ech others Body ;
which is, in Effe&, neicher more nor lefs
than what St. Pau/ has faid in 1 Cor. vii.
3 and 4, which I repeat not, becaufe it
~ 1s fo well known. But they who thinka
Marriage is a compleat and perfect Mar-
riage, according to God’s Ordinance, (for
as to buman pofitive Laws, 1 contefl it not)
altho’ it never be confummated; they I
defire may read that Paffage, and confider
it. : :

- My Lords, there is another flight Ob-
jection, which I will but juft mention,
and that is, That the Church allows the
oldeft People that are, to be marry’d, and
accounts their Marriage good, altho’ there
1s neither FHope nor Likelihood of having
‘Children ; and accordingly appoints the
Prayer for that Purpofe to be omitted and
lefc out: And therefore a Marriage is
compleat by Contralt only, without any
Confummation.

The Argument, I think, is, this, That
becaule a Marriage is a good Marriage
which is zof confummated, becaufe it can-

ez net
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nof be by Reafon of People’s Age, there-
fore a Marriage is a good Marriage, tho’
not confummated, which yet may be con-
fummated any Day in the Year.  If this
be a right Inference, there is no making
4 wrong one, for one can never make a
worfe. My Lords, the Church neither
does nor can pretend to determine when
People are too old to marry: It meddles
with ro fuch Matters, but leaves every
one to their Difcretion. She feems to af-
fign three Ends of Marriage, which I
have had occafion to mention before; and
if the fir/ cannot be anfwer'd, the fecond
may, and {o may the #bird, tho’ the o-

ther two fhould not. '
And now, my Lords, I hope I have
fhewn that the Bil/ before you is a good
Bill ; that the Divorce we fue for is very
reafonable and juff, and that fuch a Mar-
riage as ours, made at fuch an Age, with
fuch a Confent as is indeed no Confent,
and never confummated, tho’ .fourteen
Yecars fince, is fuch a Marriage as may
very innocently be diffolv’d without any
manner of Offence to the Laws of God.
And I defire any Man to aflign any one
Law of God that would be hurt there-
by, unlefs we are made to believe, that
-every Law of the Church is alfo a Law of
God 3 which when I hear affirmy’d, 1fhall
e not
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not want an Anfwer to it.  But I am fure
the Laws of God, which are properly fo
call'd, are to be found in a Holy Book,
where nothing appears againftus. Foras
for thofe Paflages, which allow a Man to
put away his Wife for no Caufe but that
of Adultery ; ’tis certain to a Demonftra-
tion, that they refer to Marriages that
have been compleated and confimmated by
Man and Wife. And if your Lordfhips
would indulge me fo far, I would venture
to fay, that no Man of common Senfe,
can read thofe Paffages and think other-
wife. My Lords, he muft be a Scholar,
that can read that Queftion of the Pha-
rifee’s, and the Determination of our
Blefled Saviour, about Diwvsrces; and con-
clude after all, that the Marriages there
fpoken of, might be fuch Marriagesas ne-
ver were confummated, as well as {uch
as were. 'Tis impofiible to miftake fo
plain a Cafe, without a good deal of
Learning and Sctudy. My Lords, it ftirs
me to a littde Indignation, and gives me
a Concern fomewhat beyond my Ivee, to
hear this Marriage-Contras? of ours treat-
ed like a Marriage of fourteen Years
Standing, where Man and Wife have al]
along cohabited, and now are weary of
each other, and of the common Bed, and
{eeking to your Lord(hips forleave tolook
for mgre agreeable Companions, Why
o ' - : elle
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clfe are all * thefe Places of Scriprure
brought againftour Bil/, when not a fingle
Line of them is pertinent and proper to
our Cafe? If they had brought the Scrip-
tures to prove, that a Boy of fifteen and
,a Girl of thirteen, not born in Paradife,
or in the Gardens of the Eaff, but in a
cold and frozen Climate of the North,
were of Age fufficient to difpofe of their
Perfons for ever, they had done fomething
to the Purpofe; for that, my Lords,. was
our Age. If they had brought the Serip-
tures to prove, that a Boy and Girl, of
the Years aforefaid, repeating a certain
Form of Words, after a certain Perfon,
in a Church, between the Hours of eight
and twelve, had thereby made a Contra&
that muft ftand like Fate, and be irre-
vocable as the Hours that pafs'd a Week
ago, by any Power on Earth, they had
done fomething to the Purpofe, for that
indeed we did. I have alteady own’d, we
faid what we were bid to fay; we did
what we were bid todo: We fhould have
done a great deal more, and faid -a great
deal more, had we been order’d fo: ’Tis
not our Fault, that we did not give it
under our Hands, that our Marriage was
confummated by the Words we repeated in
the Church; had we been ask’d to do fo,
we furely had done it, fuch was our In-
| 3 nocence

—
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nocence, fuch was our Ignorance! 'This,
my Lords, had been the Point they thould
have labour’d moft to clear; for this they
thould have brought their Scripture Proofs,
to fhew that the Words of a Marriage-
Contratl, are, by God’s Appointment, as
foon as ever they are utter’d, of {o binding
a Nartyre, that neither the Confent of
Parties, nor all the Powers that are on
Earth, can make them #»#// and wvoid:
That 1t 1s proper and peculiar to this Con-
fra¢t never to be diffolv’d, tho’ nothing
but Words has pafs’d. All other Promifes,
I muft {ay again, all other Covenants, all
other Oaths, are own’d to be diffoluble by
tne Confent of Parties, where no Injury
is done to any Third. The Marriage-
Werds, it feems, are the only Words in
the World that operate like a Charm, and
take Effe&, in Spite of all the Reafon,
and all the new Neceffities, that can arife,
and be urg’d againft ir, altho’ the Parties
fhould not have fo much as touch’d each
other’s Lips, nor ever fhall. Here Scrip-
Zures would have done exceedingly well,
and have obtain’d the Revernece and O-
‘bedience that is due to their Authority,
had they but thewn, that a wverbal Con-
Zracl, made with Solemnity, anfwers all
the Ends and Purpofes of Matrimony, as
it 15 God’s Ordinance; that it is not

only
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only previoufly neceffary, both by the
Laws of Godand Man, to make the Con-
junétion of Man and Woman innocent;
but that the verdal Contract is the Thing
atfelf, ’tis Matrimony to all intents and
Purpofes ; and is no more to be diffolv'd
than it had been, had the Fruit and
Effe@ of it ‘been half a Dozen Children,
now prefented at your Lordfhips DBar.
“There is no End of the Abfurdities that
arife  from treating a ‘werbal Contradl,
that has only pafs'd the Lips, juft as you
would a Marriage confummated, and per-
fectly compleat; and therefore, tho’ I call
for their Scripture-Proofs, yet I am well
afflur’d, none can be brought to prove a
Point {o unreafonable. But to hear them
heap up Scripture upon Scripture, to prove,
that Marriage is God's Ordinance; that
Marriages are facred Contraéls; that by
the Laws of Chrift they cannot be difiolv’d
but for the Caufe of Fornication; is, in
my humble Opinion, to hear them {fay
nothing to the Purpofe, unlefs thofe Serzp-
fures 'mean, that Marriage aot Confiun-
mated is God’s Ordinance; that Marriage-
Contraéts are facred, altho’ the very End
and Meaning: of the Contralt is not an-
fwer'd ; and that Marriages which Chrift
there fpeaks of as indiffoluble (except for
the fake of Adultery) are fuch Marriages
as
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as never were confummated. Infhore, if
becaufe the Word Marriage is a Word
that is commen to a Marriage before ic is
confummated, and alfo affer, therefore
whatever is applicable to a confummarted
Marriage, 1s alfo applicable toa Marriage
not confummated; if chis be a Confequence,
a reafonable Man will be atham’d here-
after of- making Confequences. We may
as well conclude, that becaufe Cazus is 2
Man, and T:z7us is a Man, therefore Caius
and Tztius are oneand the fame Man. They
tell us alfo, from the Scriprures, that Ma-
trimony fignifies to us, the myffical Union
there is betwixt Chrift and his Church;
but let them fay it, if they think fit, that
Matrimony not confummated does, or can
fignify this Urion: But in this I fpare
them, and indeed myfelf, not daring to
{peak with any freedom on this Subje&;
and finding I have already tranfgrefs’d too
far, I humbly defire your Lordfhips to
confider, whether there ever was o equi-
table a Caufe of Divorce within the Walls
of this Houfe. Itis fo fingular a Cafe,
that it cuts off ali your Fears of it be-
coming an Example: The oldeft Lawyer
living never heard the like in all Refpeéts;
nor will the youngeft ever live to fee it
made a Precedent : But were there twen-

ty fuch like Cafes now before you, they
f are
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are {o reafonable and juft, that they would
every one deferve to be reliev’d by your
Lordfhips; and ’tis below the Dignity of
the Legiflative Power to be afraid of
making Precedents, where there is Reafon,
and Fuftice, and Compaffion on their Side.
To all which we lay as ftrong a Claim,

as ever Parties did that ever were before
this Houfe.

NUMB,
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Concerning  the Proofs of Impo-
TENCY : That there are o real
natural Marks of VirciniTY,
and that all the pretended ones
may be effefted by A rr.

ARES N the C A sk before us, the

rGE==e] Fa&, in fhore, is this :
= A Marriage has been cele-

erfons who Petition to be
feparated for Impotency, it therefore lies
upon the Complainant to prove, mani-
Seftis & certiffimis documentis, by manifeft
and indubitable Evidences, according to
Canon LI. of the IVth Lateran Council
under JInnocent III. that, the Impotency
complained of is true, real, natural, and
perpetual.  This Propofition I prefume
will be allowed to be inconteftible.
Zachias, in Decif. Rote 54. N°7. Cum
agitur de dirimendo matrimonio, probationes
debent effe concludentiffime, —nec Rota at-

tendit prefumptiones & conjeturas. < Ina
32 “ Trial
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« Trial for diffolving a Marriage, the
¢« Proofs ought to be moft conclufive,---
¢ the Court does not regard Prefumptions
¢« and Guefles.”

According to the Summary of Chap.
Accepifti, and according to Hoflienfis, it is
neceflary, that sudubitato modo convincatur
tmpotentia, * Impotence be proved in the
¢ cleareft Manner.”

Sanichus, in Schola Canonica, Edit. 2.
Anno 1692, Tom. 1. p. 228. ¢. 2. No. 1.
Impm"mzenrzﬁm Impotentie debet  evidents
probatione & figno doceri. ¢ The Cafe of
¢ Impotence ought to be made appear by
¢ evident Signs and Proofs.”

And for this Reafon the Judgments of .
the Church, according to the Decretals,
and generally according to the Canonifts
and Theologifts, are only provifional:
Cum appareat ex poft faclo Ecclefiam fuiffe
dgeceptam.  Glofl. in cap. Aecepyfli. < If
‘it fhall appear aﬁterwards that the
“ Church was impos’d on.

Dominicus Soto, in 4 Diff. 34. 4. 2. a
Divine of the Ccrunr:il of Trent, Quomo-
documgque [éparantur conjuges, fi pa/fm ex-
perimento Eﬂ?ﬂf'ﬁffffﬂ? lum qui inbabilis
gudicatus eff, babilem efle, remigrare ad pri-
mum debet Matrimoniuii : < However mar-
< ried Perfons may be féparated, if it ap-
¢ pear afterwards thathe who was judg’d

“ 1m-
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<« jmpotent becomes capable, he oughtto
« rerurn to his firft Marriage.”

The Cuftom of France does not admit
fuch provifional, conditional Judgments;
and its Maxim, Res judicata pro veritate
habetur, « A Matter adjudg’d, ought to
‘ be held for Truth” obliges it with
{tronger Reafons not to pronounce Mar-
riages null upon account of Impotency, but

" upon moft certain and indubitable Proofs,

manifefiis & certiffimis documentis.

The Queftion therefore ought now to
be only this, Whether the Vifitation of the
Wife, fuppofing the be declared a Virgin,
i1s a certain and indubitable Proof of the
Impotency of the Husband? becaufe itsbe-
ing doubtful, is enough to caufe it to be
rejected, ‘according to all the Doctors.

Zachias, in Dectf. Rote in Cauf. diffol.
Matrimonit Faurin, decides, that this Proof
is fullacious: Puella ab obfletricibus reperta
Sfuit virgo; fed bujufmodi judicium eff fallax :
“ A young Woman was found a Virgin
“ by the Midwives; but this kind of
“ Proof is uncertain.” He quotes Ho/li-
enfis, Abbas, and Lopes; arnd fays, Thar,
without regard to a Report in the Wife’s
Favour, the Rofa confirm’d the Marriage,

and rejected the Wife’s Suit.

Certainly the Infpection of the Wife
neither decides for or againft the Hufband’s
Ability: Itdid not decide for itinthe Af-

fair
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fair of the Marquis de Langey; for not-
-wuhﬁandmg that his Wife, who had
accus'd him of Impotency, was not, in
the Infpe&inn of her Perfon, found a
Virgin, yet her Marriage was declar’d
null The Vifitation of the Wife there-
fore can prove nothing as to the Ability
of the Hufband. There are a thoufand
Ways of lofing the Marks of Virginity,
without having to do witha Man ; there
are, in like manner, a thoufand Ways of
recovering them again, when it has been
really loft by having to do with a Man,
as fhall be made appear; and confequent-
ly 7 fr‘gz}zf{} may not be admitted as a Proof
of the Hufband’s Infufficiency.

And, indeed, nﬂthuw 1S more uncer-
tain, thfm mipe&uw the Wife, to know
whcth::r the be a Virgin or no.

In three Thefes of the Faculty of Phy-
fic at Paris, it has been determin’d, Nu//a
dantur Virginitatis figna.

In the Time of St.Cyprian, the World
was perfuaded of this, Nam & manus &
oculi obftetricum feepe falluntur: ¢ The
% des and Eyes of Midwives are often
¢« deceiv'd.” And even before that Time:
Nec aligua putet Em-:::‘ [e excufatione poffe
defendi quod infpici poffit. * Let none
« think to defend her felf, by {aying, {he
« is willing to be infpected.” He there-

fore rejets this Proof, as defective.
St.
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St. Ambrofe, in Ep. ad Syagrium ¢. 1.
¢laff. Nove Edit. fays, that the ancienteft
and moft knowing Phyficians and Sur-
geons were of Opinion, that Vrginity could
not poffibly be known.  Archiatri dicunt,
non fatis liquido comprebends infpectionis fi- -
dem, & ipfis Medicine wvetufiis Doctoribus
i [ententie fuiffe. « The greateft Phy-
“ ficiang fay, there is no trufting to In-
“ {pection; and this was the Opinion of

. “ the oldeft of their Faculty.”

This fame Saint fpeaking of fuch Wo-
men, as petition to be infpected, fays,
that they are moft to be doubted of.
Plus dubitandum de ea que infpiciendam e
prebuerit, quim de ea quee non fuerit in-
fpecta.

St. Auguftin, in civit. Dei, Lib, 1. c.
18. Obftetrix wvirginis cujufdam integrita-
tem manu velut explorans five malevolentia,
Jrve infeitia, five cafiu, dum infpexit per-
didit. « A Midwife, examing the Inte-
“ grity of a Woman, may make a falfe
“ Report thro’ Ill-will, or Ignorance, or
“ fome Accident.” :

Let not therefore any one tell us, with
a romantic Air; that the Infpection of
Wives (as a certain Proof of their Hus-
band’s Impotency, in Cafe they are found
to be Virgins) is a Proof that has been
admitted in all Times; fince no Infpec-
tion can be inftanc’d, but of young un-

mar-
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married Women, that had been accus’d
of violating their Vow of Virginity; and
fuch Infpections as the Holy Fathers have
condemned for being defective and uncer-
tain Proofs.

Some have talk'd of 1500 Years Anti-
quity; but have not been able to cite {o
much as one Decretal ; for the only one,
namely, that of Propofiiffiz, which was
made towards the End of the 12th Cen-
tury, is abfolutely unmaintainable; and
whoever would go about to make ufe of
it, as an Authority, muft fhut his Eyes
to the Sun at Noon-day, and fay it is
Night.

With what Front can fuch Men ad-
vance, that the Infpection of Wives has
been admitted, in all Times, and in all
Ages, as a Proof of their Hufband’s In-
JSufficiency? when it is a granted Point,
that during the firft fix Centuries, the
Church knew nothing of Impotency’s be-
ing an Impediment; and fince thefe Men
have been convinc’d, that to thofe fix
. Centuries muft be added fix more; and
fince there is notany one Decretal through-
out the whole Title de frigidis, that does:
order the Infpection of the Wife, as a
Proof of the Ability or Inability of the
Hufband. |

Zachias, in hb. w. Tit. 2. q. 1. 0. 54,
There are not (fays he) anmy certain Marks

| of
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of Virgimty, fo know whether it bas been
violated or no: This, adds he, 7s the Senti-
ment of all the Phyficians and Surgeons
that have lately written ; acceprtiffima eft
hzc conclufio recentioribus omnibus: He
cites Jubart. lib. 5. of Vulgar Errors, c.
4. Parreius, I. de Renunciatione. Augenius
ep. l. 1. c. 2. Fortunatusfidel. I. 3. de relat.
medic. c. 1. Condrocius in methodo teftificar.
¢. 11.  Naucelius in Analogia, Iib. 7. pars,
3. problemat. ¢. Ulaius in Uteribus muliori-
bus, ¢. 6. Vallis de facra Philofiphia, ¢. 2.
- Vincentius Alfatius de quafitis per epiftolas,
centur. 4 5 ““ and feveral other very Learn-
“ ed Phyficians (adds Zachias) which I
“ could name;” and among the Lawyers,
Cupas 17. obfervat. c. 2o. reported by Saz-
ches, I. 7. dyfp. 113. mum. 10.

Cypreeus de [ponfalibus, cap. 13. [feit. 4
Omnium Doorum judicio fiepe manus &
oculi fullunt, & indicia virginitatis & cer-
titudine abfunt, quod bhec figna facile imi-
tart, & mentiri foemine poffint, & VIris f-
cum facere. ¢ It is the Opinion of all the
“ Dotors, that the Hands and Eyes are
“ often deceiv’d, and that the Sions of
“ Virginity are far from being certain,
“ becaufe Women can eafily imitate and
¢ counterfeit them, and fo impofe upon

¢ their Hufbands.” -

g
Other
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Other Phyficians, Surgeons, and Anato-
mifts: Delaurens a famous Anatomift,
fib. 7. q. 13. {) 366. of the Hymen, and
the Marks of Virginity, affures us, that
he is convinc'd, by a great many Experi-
ments, that there is no {fuch Membrane as
the Hymen is defcrib’d to be; and that if
fuch a one is found, it is not iz the Infti-
tution of Nature; that thus we muft look
out for other Marks of Virginity, and he
knows of none.

Diemerbroeck, I. 1. c. 26. p. 149. relates
the Doubts of Oribafius, Soranus, Fernelius,
and Du Laurens; and concludes, that there
is no certain Rule whereby to judge whe-
ther a Woman has loft her Virginity or no.
They furthermore cite Galen, Bartholo-
meus, Euflachius, de Graaf, Riolan, Plem-
pius, Fabricius, Henry Minichen, Verrbeien,
and, of late, Lami, Rhofne, Dionis, Mau-
ricean, and Devaux, who all affirm, that
there is no certain Mark of Virginity.

Lami, in his Anatomical Difcourfes, 24
Edit. p. 184. One can bardly ever certainly
know that a Woman is not a Virgin, unlefs
fhe bas bad a Child, or bas been too much
debauck'd.

Rlofne;, a famous Phyfician, Profeflor
at Lipfwick, in his Treatife of the Duty
of a Phyfician, in the publick Reports
printed in 1704, {ays, 'That the Difficulty
of the Depofition proceeds from the Un-

certainty
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certainty of the Signs: If is difficult, for
Example, {ays he, to know whetber a young
Woman bas loff her Virginity, becaufe Vir-
ginity bas no certain Marks, by which it
may be certainly fknown.

Dionis, in his Anatomy of Man demon-
ftrated at the Garden-Royal, Demonfira-
tion 4. p. 275, rejes the Hymen, it not
being a-Mark of Virginity; and if there
1s any fuch, fays he, ’tis a very narrow
Opening, pinch’d in by the Carunculi Myr-
tiformes ; he adds, that there are young Wo-
men, who are [o narrow, that they cannot
have to do with Man without great Pain;
and pag. 276, he adds, that the internal
Orifice of the Matrix [huts it[elf, after Co-
2tiom, fo very clofe, that the minuteft Thing
cqnnot enter 5 and p. 277, the Neck, as well
as the internal Orifice [buts itfelf again,
poft coitum.

Mauriceau, in his Treatife of the Di-
ftempers of Women, c. 6. No Women, be
they of what Age they will, have any Mark
whereby their Virginity may be guefSd, be-
Stdes the Carunculi Myrtiformes, which make
the Neck of the Matrix more narrow; 1 fay,
guefsd and not known ; 'for often the Wind-
1ngs and Traces cf the Vulva are as bard to
know, as that of thofe three Things menti-
on'd in Scripture.

Devaux, Provoft of the Company of
Surgeons at Paris, in his Book of the Art

i B o 2 of
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of making Reports in Surgery, printed
1 1703, ‘¢ 20. p. 420. Among all the
Marks which Authors bave given of Vir-
ginity, there is not one abfolutely certain and
indubitable: He afterwards confutes Se-
verin, Pinean, and all the others that fay
there are Signs of Virginity, and concludes,
- 429. That the moft certain Signs to judge
of the Virtue of the Sex being of fo little
Certainty, as they really are, for the Reafons
which kave been alledg’d, “the Fudges of
Contefls upon fo nice a Point, ought to follow
the Adwvice of Subifius; and Chap. 21.
P: 432. The Signs of Virginity are wery
obfcure and wvery equivocall.

Solomon himfelf places Virginity among
the things that cannot be difcoverd:
According to the Hebrew Text, Viam virs
in virgine, vel in adolefcentula; The Way
of @ Man with a Maid; as the beft Com-
mentators, as well antient as modern, have
underftood that Texr.

Cypreeus, before cited, affures us, that
1t is the unanimous Opinion of all che
Do&ors of Phyfic (Omniun: Dotorum ju-
dicio) that there are no certain Signs of
Virginity.

De Reies Francus Medicus, L. Cui Ti-
tulus: Elyfius jucunderum queeflionum cam-
pus. q. 39. num. 29. alfo fays, that ’tis
the Opinion of all the Phyficians; con-
clufio omnium Medicorum wvotis confirmata ;

Signum
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Sgnum feilicet virginitatis nullum certum
proprium dari, quibus & nos affentimur ;
¢« That there can be no proper, infallible
< Proof of Virginity; to which we alfo
“ agree. ”  He afterwards rejects all the
pretended Signs of Virginity, which he
calls Follies and Trifles, n#ge#; and con-
cludes, that the Vifitation of the Wife
cannot produce the leaft Probability be-
" fore the Judges: Nec ila infpectio ali-
 quid probabile apud judices convincit,

The Do&ors of Law have the fame
Thought of Virgmlty* Cujacius, upon
Chap. Propofurflt, and in Lib. 17. of hig
Oblervations, ¢, 27. Tagereau, c. 4. Hot-
man, ¢, 3. Bmfﬂns upon Chap Contine-
batur : Hoftienfis in hlS Sum. Fol. 23, Ve-
mice Editicn; Fevref of Abufe, ¢. 14. In
Anwe Robert, the Advocate of a Woman,
who accus’d her Husband of I}}f’?ﬂffﬁf}’
agrees, that wcerta & periculofa .zy? Vifi-
tationum fides; ¢ the Refult of Vifitations
¢ jsuncertain and hazardous; ” and ic is
this Uncertainty that caus'd the Ordina-
tion of the Congrefs.

The moft fkilful Do&ors, Thenlnglf’cs
or Cafuifts, are of the fame Opinion,
We may fee Sanchez, who quotes one
Fragofus, a Phyfician, whom we have not
reckon’d among thofe quoted above,

Pontius, who has the moft learnedly
written concerning Marriage, /. 7. c. 66

num,
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num. 2. fallax eff infpeltio an wvirgo fit,
The Eyes and Hands are deceiv’d in it :
num. 8. Si mulier afferat fe imcognitam,
vir autem affirmet, & alias non funt alie
probationes convincentes, credendum eff wviri |
juramento juxta cap. Si quis, and Chap. 1.
de frigidis: Negue vero obflabit quamwvis
mulier exhibeat [ infpiciendam, & incor-
rupta appareat, cum ea infpectio fallax om-
mno fit, ac poffit femina in odium viri fa-
cile fe virginem ementiri:  If the Wife
‘¢ denies Confummation, and the Husband
“ afferts it, and there be no other con-
“ vincing Proofs, the Husband’s Oach {hall
“ be taken,. according to the Chapter S;
“ quis: And that notwithftanding the
“ Wife offers her felf to be infpected, and
 appears entire; fince Infpection cannat
“ at all be depended on, it being in the
“ Power of a Wife who hates her Hus-
“ band, to counterfeit Virginity. ” The
Vifitation of the Wife can conclude
nothing in her Favour.

Ibid. num. 4. The fame Theologift
fays, that Chap. Aeceprfti cannot be re-
concil’d with Chap. Laudabilem ; but by
faying, that the Complaints of the Wife
ought not to be hearkn’d to, unlefs the
complain’d within the firft fix Months of
her Marriage; and addrefs’d herfelf to the
Bithop, or to his Official.
% Comaitolus,
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Comitolus, one of the moft generally ap-
prov'd Cafuifts, in his Moral-Anfiwers, I. 1.
g. 113. rejects the Vifitation of the Wife,
as infamous, and as being uncapable of
furnithing any Proof. The Thing, fays
he, having been thus decided in his Time,
by the whole Univerfity of Padua: In-
Jpectio virginis vana eft & turpis : futilis &
vana, quia qui eam adjicit putat dari certa
Signa wvirginitatis, cum ea non dari fuperi-
oribus annis in frequenti cwtu Medicorum
Philofophorum Academie Patavine perfub-
f1li inter cos Dollgres habita difputatione
conflitutum fit; turpis, quia totius familie
nomen & [plendor fwdarctur. « The In-
“ fpection of a Virgin is both imperti-
““.nent and {candalous: Impertinent, be-
“ caufe it is prefum’d it can difcover
“ certain Signs of Virginity; whereas it
“ has been nicely difputed and refolved
“ of late Years in a great Aflembly of
“ Phyficians and Philofophers of the Uni-
“ verfity of Padua, that there are no fuch
Signs; and fcandalous, becaufe it leaves
““ a Blot upon the Name and Honour of
“ the whole Family.

It 18 not true that this Author after-
wards retralts what we juft now read.
¢ The Cafe he decides, is of a Man, who
“ had engag’d himfelf to marry a young
“ Woman, upon Condition fhe was a
 VYirgin; and he concludes wich the Au-

thors
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“ thors he cites, that he is oblig’d tomarry
“ her, if fthe can prove her Virginity,
“ fine crimine & ejus infamia:” 'Thusthe
Queltion 1s not concerning Firginity,
as a Proof of the Impotency of her
Husband. ;

M. de 8. Beave, a very {kilful Do&or
in Morality, Cafe 83. Tome 1. of his
Refolutions, printed after his Death: #hat
I fay of the Vifitation of the Wife, and the
Congrefs, [The Congrefs was performing the
At of Generation in the Prefence of Ec-
clefiaftical Courts, but this obfcene Cuftom
was abolifh’d in France, Ann. 1677.) It
s my Opimion, in which I am fo well fix'd,
that I do not think it in the Power of a
Fudge to ail contrary to it, and fo fupport
upon two Proofs, as uncertain as they are

hameful and indecent, a fudgment in De-
claration of Nullity of Marriage — It
cannot be judg'd by the Infpeétion (of the
Wife) wbether the Marriage bas been con-
fummated or no.

Befides, the Phyficians and Canonifts
agree, that there are a great many made-
Virginities, and that in s plurima fiunt
commenta: They bring a hundred Ex-
amples of this.

Ambrofe Pareius relates, that a Woman,
at the 2d Time of her being with Child,

had fo contracted her Parts by Aftringents,
that
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that they were forc’d to make an Incifion,
to deliver her of her fecond Child.

Riolanus : That at Paris he faw a Wo-
man brought to Bed, who was {o ftreighr,
that the Point of a Lancet could nor enter.

Henry Minichen : That a young Wo-
man was brought to Bed, whofe Parts
could nat admit fo much as a Pea.

Reies, citing Nicole, fays, that the Ma-
trons having deliver’'d a Woman, made
her fo ftreight, that fhe was no longer in
a Condition to fuffer the Company of any
Man; and he quotes from Pineus, that a
young Woman, who had had a Child
before the was married, had fo ftreighten’d
herfelf, that her Husband fwore he found
her a Virgin. Finally, he condemns Au-
genius, for having given the Particulars of
thofe aftringent Remedies: Que enim fays
he, nefas feire, nefeire neceffe eff: <« It is
“ our Duty to be ignorant of things un-
¢ lawful to be known. ”

Cypreus: bec figna imitari & mentiri
Jemne, & viris fucum facere pojfunt ;
“ Women can eafily imitate and coun-
« terfeit thefe Signs, and fo impofe upon
« Men.

Zachias, in the Place before-mention'd,
fays, that it is eafy fo to contrad the Parts
by Aftringents, that the moft profligate
Strumpet may pafs for a Virgin: Facile
eft per medicamenta aded genitalia frminea

h refiringi
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- reflringi poffe, ut corruptifimum & fubagi-
tatiffimum [cortum <irginem pree ¢ ferat :
“ It is eafy for Women’s natural Parts to
““ be {o contracted by Medicaments,; that
““ the moft debauch’d Proftitute may pafs
“ fot a Maid .” "

The Example cited by Hoffienfis, an
Official, and learned Cafuift, would alone
be fufficient to confirm this Truth: Fust
in Pedemonte quedam Domina, Caratalla
nomine, quee inflrumentum [uum adeo co-
arélavit, quod & wiro & ommibus aliis, in-
habilis fuit falla; nec poflea potuit adjuvare
per aliguem medicum: < There was in
““ Piedmont a certain Lady, Caratalla by
““ Name, who had fo contrated thofe
““ Parts, as to be abfolutely impenetrable;
“ neither could the Phyficians afford her
tany Help: >

St. .Ambrofe, in the afore-cited Epiftle,
has the fame Thought, and exprefles it
with a great deal of Energy: Facilius eft
ut refutet quod nunguam fecerit, quam guod
Sfecerit.

It i5 fays he, more eafy for a Woman to
make ber [elf feem a Virgin, when fhe is
not 5 than to make herfelf feem deflower'd,
when fhe really is.

Pontius, above:cited, affirms the fame
Thing, of factitious Virginities.

In
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* In {hort, no Body is ignorant, that
Nature is perpetually at work, efpecially
in young People, to repair the Solutions
of Continuity.

For this Reafon, independent of the
Uncertainty of Infpection, a Hufband is
concern’d %o oppofe the Search of his
Wife, efpecially if they have been {epa-
 rated for a Year; during which Time,
both Nature and Art may have been en-
deavouring at a Reparation; befides that,
the Ignorance and Covetoufnefs of Ma-
trons, have in all Times made the Truth
of their Reports very queftionable.

It is notorious, what is faid thereof in
the Poet Ovid, Poft aliquot luces, ita cuniia
premuntur & apta in fefe reducunt. Quuid?
cum res juvatur: nam rimam fota [irin-
gunt fucifque coercent.

Prophane Hiftory, and even Fable, thews
us how offenfive the Difcovering of a
Woman’s Nudities were to the Beholder ;
and of this we have an Example in the
purchafing of Slaves. Sencca {peaks thereof
with Indignation: Nuwda jletit in litore ad
faftidium emptoris, omnes corporis partes &

* Muuricean, above-quoted, fays, the inter-
nal Orifice of the Matrix fbuts itfelf again poft
coitum: which is an Anfwer to what Begon er-
roneoufly afferts, that Aftringents can only clofe
the exterior Syrface.

h e infpecte
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wnfpeiie & contretate funt. « She was
“ expofed naked on the Shore, enough to
“ make the Buyer loath her. All Parts
“ of her Body were feen and touch’d.

* The Roman Law, both old and new,
concurs in exempting Wives from Vifita-
tion, even tho’ it related to their Marri-
age; and this, becaufe they would not
violate their Honour! Ought our Laws
~ to make more free with the Sex’s Mo-

defty ?

T We have already quoted three Canons
in Chap. de Droit, which, at leaft, im-
port, that the Hufband muft be believ’d,
when he fwears he has confummated ; and
it is plain from Pontius, lib. 7. c. 63. num.
5. that this is the Sentiment of the Ca-
nonifts, Innocent, in c. 1. prima parte, num.
4. Jobn Andreas, num. . Butreius, num.
35. Verfu quandocunque probant de Reftitu-
tione [poliatorum. Abbas, in ¢. 1. num. 3.
de clandeft. defponfat. Panormitanus c. 1.
num. 3. de clandeft. nupt. Rota apud Fa-
rinafium, vol. 2. concil, decif. 111. & dectf.
112. num. 6.

Dominicus Soto, a Divine of the Coun-
cil of Trent, whom Mr. Pithou refers to,
as having very learnedly treated of this

* Juftinian: gquod in feminis etiam antiquis
impudicum vifus eft.
T Tbefe Chapters are, Si quis, Accepitti,
end Continebatur.
Mat-
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Matter, that even Condormition alone makes
it impoflible to prove Non-confiummation.
* St autem maneant in eodem thoro ut con-
Juges, negativa pars Confimmationis probari
neutiquam poteff.  If they lodge in the
¢« fame Bed as married Perfons, it is im-
“ pofiible to prove there was no Con-
“ {fummation.”

The Glofs upon Chap. St quis: Quia
fuit fola cum folo, creditur cognita ab ipfo.

As to the Vifitation of Wives, a great
Number of Theologifts, Canonifts, Phy-
ficians, Surgeons, Anatomifts, and even
the moft enlighten’d Fathers of the Church,
St. Cyprian, St. Ambrofe, St. Auguftin, re-
ject this Proof as fcandalous, erroneous,
and, at leaft, uncerrain.

Are our wifeft Theologifts, and our
beft approv’d Cafuifts, to be look’d upon
as Vifionaries ? while a felf-conceited Sezo-
Jiff muft pafs for an Angel drop’d from
Heaven, to perfuade us what ’tll now
was never believ’d, namely, that /n/peé?-
ing the Wife, is a certain Proof of the
Hufband’s Impotency ; all the Doéors in
Theology, in Law, in Phyfic, having
look’d upon it as altogether uncerrain, and
the moft defeétive of all Proofs, and ne-
ver as an abfolute and perpetual Proof of
the Hufband’s Impotency; common Senfe

% Im. 4. fent, de 34.. gu. 1. art. 2,
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1s enough to enable any one to conceive,
that fuch Infpection of the Wife may not
be admitted for a Proof of her Virgini-
ty : mimis vincere invidiofum.

Let the Rhetorick of fuch Pedants dif-
play it felf ever fo much, they will never
convince the Publick of the Efficacy of
‘that Proof.

In fthort, Dominicus Soto concludes,
that the Judges ought to make ufe of
their utmoft Circumipeétion, and not to
feparate married People ; but to confirm
their nuptial Ties, when they meet with
nothing but uncertain and doubtful Proofs
of Impotency. RQuocirca adbibenda eft
maxima prudentia judicis, & re dubid pro-
ferenda eff [fententia in favorem matrimonii
ne dirimatur, aliogui fraudibus & dolis
ferneretur via. -

If Sofo has been {peaking of abfolute
and unconditional Judgments, fuchas ad-
mitted of no Return to the Nuptial Bed;
what Certainty and what demonftrative
Proofs would he not have infifted on, _
before he would have pronounc’d a Mar-
riage null, on account of Impotency.

NUMB.



N U MB.

I11.

Tbe Chaprer Fraternitatis of Inno-
cent IIL.  Anno 1212.

Raternitatis tue

Literas acce-
pimus  continentes
quod O.mulier cui-
dam viro matrimo-
nialiter nupfit, cum
quo per mulms an-
nos morata, non po-
tuit carnaliter ab
- 1pfo cognofci: licet
autem per Archi-
prefbyterum tuum
fuper hoc fuifles e-
doctus ; tamen tu vo-
lens certitudinem ha-
bere pleniorem,quaf-
dam matronas fuz
parochiz providas &
honeftas ad tuam
prefentiam evocifti,
diftricte illis injun-
gens fub periculo

E  bave re-
ceived  the
Letter r.y" our
\Brother ,  containing
lan  Account of a
Woman who awas

married fo a certain
Perfon O. with whom
fhe  co-babited . for
many XYears, but could
not be tknown car-
nally by bim : And
that though ysu were
mformed of, this by
your Arch-Presbyter,
wf vamg qbf!!mg

receive a fuller Cfr-
fﬂ:m‘j .:::f the C.fg/.s’
you  convened certain

difcreet and honour-
able Matrons éf:ﬁ}re

you, and firiétly en-
ani-
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animarum ut muli-
erem ipfam pruden-
ter infpicerent, u-
trum idonea effet ad
viriles amplexus ;
qua tandem in fide
fua tibi afferuerunt
conftanter quod ea-
dem nunquam pote-
rat effe mater aut
conjux, tanquam cui
naturale deerat in-
ftrumentum. Unde
inter ipfam & virum
divortium celebrafti,
mulierem inducens
ut ad religionem a-
liquam fe tranferret
perpetuam  conti-
nentiam {ervatura; &
viro licentiam tri-
buifti ut uxorem du-
ceret, quia patrem
fieri cupiebat. Con-
tigic autem poftea,
quod mulier invenit
qui feras hujufmodi
referavit, & abjiciens
conuinentiam quam
promifit, G. Latori
prefentium  fuper
nupfit. uamvis i-

join’d them, af the
Peril of their Souls,
fo f?g/jﬁféi‘ and exa-
mine the Woman care-
fully, to lknow if
fhe wwere capable of
Coition 3 who  at
length  affirmed  fo-
fe’mﬂ{y , upon their
Reputation, that the
| faid Perfon could ne-
ver be either a Mo-
ther, or a Wife, as
wanting the Organs
of Generation. Upon
which you iffued a
Divorce between ber
and her Husband ;
perfuading the Wo-
man to enter imto
fome Religious Houfe
to preferve a perpe=
tual Chaftity; and
gave the Man Li-
berty to marry ano-
ther Wife, becaufe
be defired to become
a Father. But it
afterwards happened,
that the Woman met
with one who opened

thofe Locks of Na-
gitur .
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gitur {emiplené nobis
exprefleris, ‘quomodo
dicta mulier fe promi-
ferit continentiam fer-
vaturam, utrum vide-
licet fimplici verbo an
voto folemni; utrumve
ad religionem cranfierit,
ut promifit, an contra
promiflionem fuam in
domo remanferitr; &
qualiter feras illius fe-
cerit referari, utrim vi-
delicer artificio medici,
an concubitu viri, feu
alio quoliber modo ; nos
tamen perfpicaciter at-
tendentes, quod impedi-
mentum 1illud non erat
perpetuum, quod pre-
ter divinum miraculum
per opus humanum abf-
que corporali periculo
potuit removeri, fen-
tentiam divortii per er-
rorem probabilem no-
vimus efle prolatam,
cim pateat ex poft fac-
to, quod ipfa cognofci-
bilis erat cujus fimili
commifcetur: & ideo
inter ipfam & primum
1

opened thofe Locks
of Nature, and fhe
without any Re-
gard to the Conti-
nence fhe had pro-
mifed, married a-
nother perfin G.
Altha’ therefore you
bave not fully ex-
preffed your felf to
us in what manner
the aforefaid Wo-
man  promifed to
preferve ber Cha-
fity, whether by
ber Word, or by a
Fow, whether (e
aid enter into any
Religious Houfe, as
Soe had promifd,
or whether fbe flaid
at Home contrary
to ber Promife ; as
likewife in what
manner thofe Locks
of Nature were o-
pened, whether by
the Art of a Phy-
Jician, or by Coition
with a Man yet
we  carefully ob-
ferving, that the

virum
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virum dieimus matri- [
monium extitifle ; qua-.

re inter eam & prmfau
tum Guil. matrimoni-

um non eﬁ'c ccnfcmus, -

enf'que pr&mplmus ab
invicem feparari. Et fi
predi¢ta mulier ad re-

ligionem tranfierlt,ﬁcut :

affcrlt promififfe, & pri-
mus vir non tugncwt
eandem, cum ea remas
neat, cumqua. poftmo-
dumautoritate Ecclefiz
contraxit: alioquin illa
dimifsd debet ad illam
:edire cum . qua primo
contraxit, mﬁ fe voto
mulier illa conftrinxerit
ad continentiam fer-
vandam, ut intelligatur
per hoc cum prazfato
Guil. fornicata fuiffe,
vel fefe fornicario modo
alii viro mifcuerit, ut
primus, . vir pratextu
fornicationis ejus velit
confortium declinare
Nam fi tantiim fimplici
verbo promifit {e conti-
nentiam fervaturam, &
poftea in confpectu Ec-

¥

]

)

Impediment - was
7ok perpetual, that
it, was removable
without a. Mamde
by. a buman Power,
aﬂd without Dan-
ger a‘a the Patient ;
know that the Sen-
tence. of  Diveree.

\was pronounced by.

a. probable. Error,
Jince it appears, 5y
an After-Aét, that
fhe was mpa&{eqf
being , known; and
therefore  we. pro-
nouncg that there
wasa Marriage be~
tween her .and the
firft Man 5 and ac-
cordingly we think
that there is mo
Marriage between
ber and the Ia_/f
Perfon, and. there-
fore command. that
they be [eparated,
Aﬂd if the fore-
faid Woman will
enter into.a religi-

ous L{fe as ﬂlﬁ‘
jf:z_y: Joe is engaged

clefiz
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Vto ds, énd 11c firp
N Husband knew bep

clefiz nupfit mémorato
Guil: ‘quamdiu arcicu-
lus ifte dubitabilis erat,
prefumi- non -debet
quod fornicaretur cum
illo; fed modo non
debet aliquatenus cum
illo remanere. Per hzc
autem queftionem il-
lam noveris efle folu-
tam, qua quaritur u-

trum ea quz adeo arc-’

ta'eft, ut nulli pofiit

carnaliter commifceri,”

nifi per incifionem aut
alio fimili medo vio-
lentia ' inferatur, non
folummiodo levis, fed
forte tam gravis, utex
ea mortis pericalum te-
neatur ad matrimeni-
um contrahendum ; de-
bet idonea perhiberi,
Similiter, quz viro cui
nupferat aded ar&ta eft,
ut nunquam ab co va-
leac deflorari; fi ab eo
per judicium Ecclefie
feparata _pubat alteri,
cui ar@a'non fit, & per
frequentem ufum fe-
cundi reddatur etiam
142

1and

nof, let him e
with . bis** fecond
Wife; otherwife fhe
that was divorced
muft return to bim
again, except fhe
has wvowd conti-
nency s that bereby
it may appear that
fhe committed For-
nication with the
other Mang or with
fome Body elfe, on
which Ascount the

|\ fir! Husband re-

fufes: to hve with
ber.  For ifyfbe bad
barely ade a Pro-
mife of Continency,
afterwards
married the fecond
Man while ber for-
mer Marriage was
doubtful, fhe ought
not to be charged -
with Fornication
on that Account :
However fhe muf?
not live with bim
any longer,

C

apta
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apta primo, utrum ad eum redire debeats
cum quo priis feedus inierat conjugale. De
talibus autem non eft facil¢ judicandum,
cum finale judicium pendeat ex futuro.

L%
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NUMB. IV.

Depofitions taken in the Cafe of the
Earl of Eflex, and the Lady
Howard.

T he Qath taken by the Lady Frances Howard,

HAT fince the Earl of Effex was
Eighteen Years of Age, he and I
have for the fpace of three Years diverfe
and {undry times lain together in naked
Bed all Night. And atfundry of the faid
Times, the faid Earl hath purpofely endea-
voured and attempted to confummate Mar-
riage with me, and to have carnal Copu-
lation with me for procreation of Chil-
dren: And I have at fuch Times, as the
faid Earl hath attempted {o to do, yielded
my felf willing to the fame Purpofe. All
which notwithftanding, I fay and affirm
upon my Oath, that the faid Earl never
had carnal Copulation with me,

Frances HowAaRr Db,

" NUMB.
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NUMB. V.

Dépaﬁ'rfaﬁs, upon the Erﬁicfas qf the
Libel put in by the Lady Frances
Howard, zaken June 2. 1613.

Atharine Finies, Daughter of Thomas
Lord Clinton, aged about 18 Years;
depofeth, 1ft, That fhe hath known the
Lady Frances for about a Year and half;
and the Lord Effex for above a Year.:
- 2dly, That from Midfummer laft o All-
bollontide, the Earl of Effex and Lady
Frances remained and kept Company to-
gether as Man and Wife; firft in the
Countefs of: Lezcefter’s Houfe at Drayton
in Warwickfbire; and after at the Earl’s
own Houfe at Chartley in Staffordfbire:
And that for two of the Nights they lodged
at Drayton, being on a Sunday at Night
and on a Monday. at Night, they, to her
Knowledge, lay together in one Chamber
{he feeing the Earl go into the faid Chamber
undrefs’d and ready for Bed; and fhe ve-
rily believes they did lie together in the
fame Bed thofe two Nights, for that fhe
knows there was but one Bed in the faid
Chﬂm-:
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Chamber. That before Chriffmas 1aft, the
faid Lady Frances lying at Salisbury Houfe
in the Strand, the Earl came thither and
went into the Chamber where Lady Fran-
ces was in Bed, and went to Bed to her,
and there was no other Bed in that Cham-
ber; and this Deponent heard the Earl
and Lady Frances talking together a good
part of that Night.

Her Depofitions to the Interrogatories admini-

Jired jfor the other Side.

3dly, Thatas to this Caufe the favours
both Parties equally; that her Converfa-
tion 1s moft with the Plaintiff, and chat
if it were in her Power, the would give
the Decifion according to Right.

4thly; That the was not compelled, but
was made acquainted by fome that the
{fhould be ufed as a Witnefs in this Caufe,
and had Notice given her when fhe thould
come. ,

NUMB.
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The Depofition of Elizabeth Raye,
the Daughter of William Raye,
of Woodftock 77 Ozxfordfhire,
Gent. taken to the Libel : Aged
about 20 Years.

it HAT the has known the Lady
Frances for above two Years;

and the Earl of Effex for the fame time.
2dly, That fhe ferv’d the Lady Frances
for above twelve Months, and that thortly
after fhe came to ferve her, my Lady went
to my Lord Knowles’s Houfe at Caw/fam in
Oxfordfbire, where fhe ftaid about a Fort-
night, and the Lord Ejfex came thither
to her, and laid in naked Bed with the faid
Lady Frances divers Nights, as this De-
ponent hath heard them report that at-
tended the Lady in her Chamber: That
the Deponent herfelf at Drayfon attending
the faid Lady in her Chamber, did fee
them in naked Bed together as Man and
Wife for divers Nights; as they did like-
wife afterwards at Chartley, for above a
uarter of a Year, and at Michaelmas af-

ter that, at Durbam Houfe in London.
Her
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Her Examination fo the Interrogatories on
the other fide.

3dly, That fhe favours both Parties e-
qually; converfes with neither of them ;
and, if in her Power, would have Right
take Place.

4th Art. Anfwers Negatively.

sth Art. That fhe was requefted to come
to teftify in this Caufe, but was not com-

pelled by any Procefs.
6th Art. Hath heard it repurtr‘ that

the Earl of Effex was 22 Yecars Cld in
Fanuary laft.

7th and 8th Art. No wife concern this
Deponent,

k NUMB.



( 74 )

e
NUMB. VIL

The Depofition of Frances Britten,
Widow, taken to the Libel,

I[’:THAT fheis Aged about "5 Years,
and hath known both the Parties
refpectively from their Infancy.
zdly That the Deponent having often-
times Occafion of Bufinefs with the Lady
Frances; hath come to her fince her Mar-
tiage to the Earl, and hath feen the Earl
and her dine and fup together as Man"and
Wife: That between Michaclnas and All-
bollontide wras three Years, this Deponent
coming to Lady Frances's Lodging at
Hampton-Court early in the Morning, the
was broughr into the Bed-chamber, where
{he did fee them in naked Bed togt‘:ther
as likewife the did atLady Frances's Lodg-
mg at White-ball: 'That perceiving them
in Bed together, this Deponent ftept back,
but the Lady Catharine Howard her Sifter
being there, called the Deponent in, and
then Lady Frances ftept out of her Bed and
left the Earl there: That this was on St.
Valentines's-day, for that Lady Catharine
told the Earl, that there was a Valentine
for
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for him. Cannot depofe further, {aving
that when this Deponent was at Hampron-
Court, as is before mentioned, after the
Earl and Lady Frances were rifen, the Lady
miffing a Pendant Ruby that ufually hung
at a Ring in her Ear, defired this Depo-
nent to look for it in the Bed. Thac
thereupon fhe and the Lady’s Chamber-
maid rturned down the Bed-cloaths, and
* there they faw the Places where the Earl
and Lady had lain, but that there was
fuch a diftance between the two Places,
and fuch a Hill between them, that this
Deponent is perfuaded they did not touch
one another that Night

k 2 NUMSB,
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. NUMB. VIIL
 The 7@;@%%&:# qf '_Philip Melanc-

thon,  wpon. Divorces on Account
of Impotence.

ERSONS who are unfic for con-
jugzal Copulation, are by no means
Man and Wife, but when the Frigidity
is made apparent, a2 Judge may pronounce
thofe Perfons unmarried. Neither is the
Divorce then made, becaufe it was never
a Marriage according to what is faid in
Matth. 19. But a Declaration only is
then made, that others may know, that
fuch a Society of two Perfons is not a
- Marriage; and that the Perfon who has
the Powers of Nature entire, is allowed
to enter into another lawful and more
happy Union. But the Laws appoint the
Time for the Difcovery of Frigidity, if
the Matter is doubtful, and forbid a Se--
paration for three Years. They give the
fame Decifion upon thofe whofe Confti-
tution is fo infeebled by Witcheraft or
Charms, as to be incurable by the Help
of Phyfick; if the Succefs of Medicines
have



fezy )

have been tryed thro’ the Courfe of three
Years together without Effect.

But fo great is the Modefty of fome
Women, as to conceal the Impotence of
their Hufbands; as the Sifter of the learn-
ed Simon Grynéus declared, that the, after
the Death of her firft Hufband, married
again a Virgin Widow, who had been
wedded eleven Years to an impotent Huf-
band; neither did fhe ever difcover the
Cafe till after the Death of her Hufband.
Thus far Melanétkon, on the Head of Ma-
trimony, which Pezelius has inferted in
his Explanation of Melancthbon ; and added
this Remark to them. Of Impotence, there
is one fort natural, and another acci-
dental. The natural is, when by Nature
one is incapacirated for conjugal Com-
mixture.  Accidental, when he is caftra-
ted, or difabled by Witchcraft or Poifon.
Again, that which arifes from evil-Arts,
either is curable by Medicine, or perpe-
tual. From thefe Diftinctions the Expla-
nation is taken, or the Queftion, whether
and how Impotence is the Caufe of a
Divorce? For there can be no Marriage
between impotent Perfons; becaufe the
fufficient and final Caufe is wanting. For
firft, the Perfon potent, was deceived, and
married ignorantly an Impotent, and there-
fore there could be no Confent, which is
the efficient Caufe of Matrimony. Inthe

{fecond
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fecond Place, the End of Matrimony is
double ; one is the Generation of Children,
as it is faid sncreafe and multiply ; the other
End is theavoidance of promifcuous Mix-
wre; according to that Saying, Let every
one marry to avoid Fornication. = this is
Pezelius's Explication, in his fecond Part
of his Examination of Melanithon.

N UMB.
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LARLLSBAAARA
_ NUMB. IX.

The Judgment of Heni-ngius upon
3 the fame CAsE

Nability of Body for the Ufe of Ma-

twimony is a Caufe of Divorce; and

‘Men are fomerimes by Charms and evil
‘Arts fo difabled, as to be incurable. - Bifr

there are more Particulars to be examin-
ed by the Judge before he gives Sen-
tence of Divorce. Firft, whether the
Impotence was precedent to the Mar-
riage, Secopdly, whether it followed it

If it was precedent, the potent Perfon

may be fec at Liberty upon Suit for a
Divorce, for it was not a Marriage, fince
they did not lawfully confent ; fince one
of the Parties deceives, the other was
miftaken; ' the Imporent deeeives, the
Potent miftakes. Therefore fince God
neither approves of Deceic nor Error, it
is'not to be faid that he join’d them to-
gether. Farther, if the Judge fhall find
by the Proofs that the Inability is incura-
ble, he {hall immediately declare that it
was not a Marriage ; but if there be any

Hopes
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Hopes of Cure, let three Yearsbe appoint-
ed, during which Time the Cure muft
be patiently expeced, which if ineffeiual,
the Judge fhall pronounce it was no Mar-
riage.

If the Defe& followed after Marriage,
and the conjugal Embraces of the Parties,
Divorce is by no means allowable; for
an accidental Affliction, if without Fault
of the Sufferer, is to be patiently born
with in Matrimony. If the one was pre-
acquainted with the Infirmity of the other
hc?me Marriage, let them be compelled

to live together, and perform all other:

mutual good Offices: For the Perfon con-
{cious of the other’s Defect, without doubt
defigned a Fraud, which Fraud ought not
to be of any Advantage to that Party, if
he afterwards fue for a Divorce. Thus
Heningius in his Treatife of Marriage and
Divorce.
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