The speeches, arguments, and determinations of the right honourable the
lords of council and session in Scotland, upon that important cause,
wherein His Grace the Duke of Hamilton and others were plaintiffs and
Archibald Douglas of Douglas esq; defendant. With an introductory
preface. Giving an impartial and distinct account of this suit / By a barrister
at law [i.e. James Boswell].

Contributors

Scotland. Court of Session.

Hamilton, James George Hamilton, Duke of, 1755-1769.
Douglas of Douglas, Archibald Douglas, Baron, 1748-1827.
Boswell, James.

Publication/Creation
London : J. Almon, 1767.

Persistent URL
https://wellcomecollection.org/works/npb7g95d

License and attribution

This work has been identified as being free of known restrictions under
copyright law, including all related and neighbouring rights and is being made
available under the Creative Commons, Public Domain Mark.

You can copy, modify, distribute and perform the work, even for commercial
purposes, without asking permission.

Wellcome Collection

183 Euston Road

London NW1 2BE UK

T +44 (0)20 7611 8722

E library@wellcomecollection.org
https://wellcomecollection.org



http://creativecommons.org/publicdomain/mark/1.0/

























B81S &4

T 1 E

SPEECHES, ARGUMENTS,
AN D

DETERMINATIONS

OF
The Right Honourable

The Lorps of CounciL and SEssIoN
in SCOTLAND,

UPON

THAT IMPORTANT CAUSE,-

WHEREIN

His Grace the Duke of Hamirton and Others
were Plaintiffs, and ArcHiBarLp DoucrLas of b
Dovcras Efg; Defendant,

WITH AN
INTRODUCTORY PREFACE,

GIVING

An impartial and diftinét Account of this Suit.

—

BY A BARRISTER AT LAW.

N

LY. D 0D N:

Printed for J. ALmon, oppofite Burlington-Houle,
in Piccadilly. m pccLxvirn






INTRODUCTORY PREFACE.

AHE caufe betwixt the Duke of
Hami'ton and Mr. Douglas, has

for fome years paft made fo great a noife
in the world, that every body was anxi-
ous to be informed of the merits of a
queftion, fo remarkable in its nature,
and fo important in its confequences.
However, it was no eafy matter for per-
fons refiding in England, and totally un-
acquainted with the forms of trial in
Scotland, to get proper information, either
as to the method of proceeding before
their courts of law, or to procure a full
and impartial view of the general flate
of the fa&s upon which judgment was
to be given. This being the cafe, I
wrote to a friend of mine 1n Scotland,

who had paid great attention to the whole

B Fro-
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proceedings of the caufe, to inform me
of the flate of the fads at iflue betwixt
the parties, of the forms and cuftoms
of Scotland in fuch trials, and of the
principles of law founded on by the re-
fpec&ive parties. In obedience to my re-
queft, my friend favoured me with the
following letter, which it is not doubted
will be acceptable to the reader, as it will
give him a diftin@ and impartial account
of the origin of this great fuit, of the
leading fats controverted by the parties,
and which have now réceived the folemn
judgment of the court of feffion. The
letter 1s as follows.

¢ I do not W(}n{]ﬂl‘,‘ Sir, That you ex~
¢ prefs fo firong a curiofity to be inform-
“ed of the particulars of the famous
¢ Douglas caufe. It gives me pleafure
‘to be in fome meafure able to fatisfy

¢ your curiofity, and therefore you may
¢ take the following account of the mat-
6_ " ter,.
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¢ ter, which I write without any byafs
¢ or partiality whatever to the one fide
¢ or other.

¢ You that are fo well acquainted with
¢ the hiftory of our country, cannot be
¢ jgnorant of that of the family of Dou-
¢ glas, which is one of the moft ancient
¢ and nobleft in FEurope, whether we
¢ confider its long train of anceftors, the
¢ extent of their domains, the grandeur
¢ of their alliances, or their courage and
¢ procefs in war. It is unneceflary to
¢ dip further into the hiftory of this
¢ family, than to obferve fome particu-
¢ lars in their genealogy, without which,
‘ one cannot form a proper view of the
¢ claims and titles of the refpetive com-
¢ petitors in this great caufe; the follow-
¢ ing particulars therefore merit your
¢ obfervation.

¢ William the XIth Farl of Angus,
¢ and undoubted chief of this noble fa-
B ¢ mily,
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¢ mily, was, by his Majefty King Charles
¢ I. * dignified with the title of Marquis
¢ of Douglas, by letters patent, to him,
“and his heirs male whatever. 'This
¢ Marquis of Douglas was twice married,
¢ firft to Margaret, daughter to Lord
¢ Paifley, and fecondly to Lady Mary
" ¢ Gordon, daughter of George Marquis

¢ of Huntley. By his firft wife he had
¢ a fon, Archibald Earl of Angus, grand-

¢ father to the late Duke of Douglas;
¢ and by his fecond wife, another fon,
¢ Wilham Douglas, Earl of Selkirk,
“ who afterwards became Duke of Ha-
¢ milton, and was the great grand-fa-

‘ ther of the prefent plaintiff George
¢ James, Duke of Hamilton.

¢ Archibald Earl of Angus firt fon,

* and heir apparent, died before his fa-

¥ 17th June, 1633,

. thef,
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¢ ther, and was fucceeded by his fon

¢ James, who became fecond Marquis of
¢ Douglas. James Marquis of Douglas
¢ was twice married, firft to Lady Bar-
¢ bara Erfkine, daughter of John Earl of
¢ Mar, by whom he had a fon James;
¢ Earl of Angus, a young hero, but who
¢ was unfortunately {lain at the battle of
¢ Steinkirk, in the 21ft year of his age,
¢ Anno 1692.

¢ James Marquis of Douglas married
¢ fecondly, Lady Mary Kerr, daughter
¢ of Robert Marquis of Lothian, by
¢ whom he had a fon Archibald, after-
¢ wards created Duke of Douglas by
¢ Queen Annet, and a daughter, Lady
¢ Jane Douglas.

¢ The Marquis of Douglas died in
¢ 1700, leaving his fon and daughter
¢ both infants,

+ 18th April, 1703:
¢ Lady
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* ¢ Lady Jane Douglas was umverfally
t acknowledged to be one of the moft

¢ accomplithed women of her age or
¢ country, remarkably handfome in her

¢ perfon, liberal in her mind, and en-
¢ gaging in her manners. It was then
¢ thought, That the would prove one of
¢ the happieft of her family, and be
¢ courted by perfons of the firft rank.
¢ But fome ftrange fatality having pre-
¢ vented a moft advantageouys match tak-
¢ ing place betwixt her and a nobleman
¢ of the firft rank and fortune in Scot-
¢land; Lady Jane was fo much piqued
¢ with fome private incidents in this af-
* fair, which happened in the year 1721,
¢ that from that time till the was pretty
¢ far advanced in life, the feemed refolved
* to refufe any other offers that might be
¢ made her. However, it fo happened,
¢ that in the month of Auguft 1746,
¢ Lady Jane being then in the 48th year

‘ of
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¢ of her age, was privately married to
¢ John Stewart, Efq; who afterwards be-
¢ came Sir John Stewart of Grandtully.

¢ The warmeft friends of Lady Jane
¢ could not approve of this ftep, as Mr.
¢ Stewart was a younger brother, had
¢ neither eftate nor profeflion, and could
¢ not pretend to maintain her fuitable to
¢ her high rank. They were therefore
¢ juftly afraid, That this ftep of her mar-
¢ riage, inftead of recomciling her bro-
¢ ther, the duke, to her, (for at this time
¢ there was a quarrel betwixt them) it
¢ would have the diret contrary effe&.
¢ Lady Jane herfelf too feems to have
“ been apprehenfive of this, and always
¢ gave that as a reafon for her trying fo

“long to conceal the marriage betwixt
* her and Mr. Stewart.

‘A
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¢ A few days after the marriage which
¢ happened at Edinburgh, Lady Jane fet
¢ out for England, accompanied by Mrs.
¢ Hewit (who attended her in the quality
¢ of a companion) with her two maid
¢fervants, Jfabel Walker and Effy Caw.
¢ At Huntingtoun in England, they were
¢ met by Mr. Stewart, from whence they
¢ went to Harwich, where they embarked
¢ for Holland, and took up their refi-
¢ dence at the Hague, where they ftaid
¢ from the beginning of September, to
¢ the end of December 1746. From the
¢ Hague they went to Utrecht, where
¢ they refided till April 1747. During
¢ the whole time of their ftay in Holland,
¢ the marriage was kept a fecret. Lady
¢ Jane’s bad ftate of health, was the
¢ reafon given by her for her going a-
¢ broad, as on that account, travelling
¢ and mineral waters were become necef-

¢ fary
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¢ fary for her. It appears from the proof
¢ in this caufe, that foon after their ar=
¢ rival at the Hague, they had made ap-
¢ plication to the Britifh minifter there to
¢ obtain for Lady Jane a pafs to go to the
¢ waters of Bourbon in France; but that
* having been refufed them, they after
“ having ftaxd at Utrecht as formerly
¢ mentioned, fet out for Aix-la-Chapelle,
¢ where they arrived upon the 26th
¢ April 1747. When arrived at Aix-la-
¢ Chapelle, they took up their lodgings
¢ in the houfe of ore Madame Tewis,
¢ where they continued to lodge till the
¢ 1oth of Auguft that year that they went
¢ to Spaw : There they ftaid about a fort-
¢ night, when they again returned to
* Aix<la~Chapelle, and lodged in the
“ houfe of Madame Champeniois: from
* this houfe they returned again to their

C ¢ lodgings
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“ lodgings at Madame Tewis’s, where
‘ they ftaid tll the 5th January 1748.
¢ On that day they again changed their
¢ Jodgings, and went to the houfe of Ma-
‘ dame Scholl, where they remained till
¢ the end of March, and then they re-
¢ moved to the houfe of Madame Gil-
¢ leflen, where they continued to ftay till
¢ they quitted Aix-la-Chapelle the 21ft
¢ May 1748.

¢ It was at Aix la Chapelle, and fome
¢ time in the month of March 1748, that
¢ the marriage which formerly had been
¢ kept fecret, was communicated to fe-
¢ veral perfons ; and the reafon given for
¢ this by Mr. Hewit, and by others of
¢ the witneffes, was, Lady Jane’s ad-
¢ yanced pregnancy, which could not be
‘ longer conccaled. At this time it ap-

‘ pears

7
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¢ principal were, the want of the free
# exercife of the proteftant religion; the
¢ expenfivenefs of the place; the want of
¢ the proper affiftance for her delivery,
¢ and the defire to conceal her marnage ;
¢ all which, according to the plea of the
¢ plaintiffs, are now proved falfe, though
¢ given as reafons at different times and
¢ to different perfons, for this unfeafon-
¢ able journey from Aix-la-Chapelle.
¢ However this be, 1tis certain, that Lady
¢ Jane and Mr. Stewart, did, after pro-
¢ viding themielves with a letter of cre-
¢ dit ypon a banker in Paris for 1978
¢ livres, fet out from Aix-la-Chapelle
¢ ypon the 21ft May 1748, and arrived
¢ at Liege the fame day, attended by Mrs,
¢ Hewit and the two maid fervants, Ifa-
¢ bel Walker, and Effy Caw; and that
¢ they here left a man fervant, who durft

¢ not
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¢ not enter France, on account of his be-
*ing a deferter from the army.. They
¢ continued at Liege from the 211t till the
% a4th or 25th of that month, when they
# fet out for Sedan in the flage coach, and
¢ arrived there upon the evening of the
¢ third day after their departure from

¢ Liege. At Sedan they flopt from the
¢ 27th of May till the 5th of June; and

¢on that day they fet out from Sedan
¢ for Reims, likewile in the common
¢ ftage coach, and arrived there after a
¢ journey cf three days, upon the even-
“ing of the feventh of June. Upon
¢ their arrival a2t Reims, they took up
* their lodging in the houfe of one Mr.
¢ Hibert, which lodging was procured
fto them by Mr. Andricux, wine-mer-

F chant there, to whom they had been

¢ recome-
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[4 rcmmmﬂndﬂd frﬂ'm Aix-la*ChEPE].lﬂj by

¢ one Mr. Florentine.

¢ At Reims they continued till the 2d
“of July, upon which day Lady Fane,
¢ Mr. Stewart, and Mrs. Hewit, fet out
¢ for Paris in the public voiture or ftage-
¢ coach, leaving behind them their two
¢ maid fervants, Ifabel Walker, and Effy
¢ Caw; and upon the evening of the 4th
¢ JTuly they arrived in Paris, and took up
¢ their quarters at an inn called Hotel-

¢ Chaalons, kept by one Godfroy,

¢ Having thus far ftated the fa&s upon
¢ which much proof has been brought by
¢ the refpetive parties, I fhall not draw
¢ any inferences whatever from them, but
¢ proceed to give you the defenders ac-

¢ count
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¢ count of what happened to Lady Jane

¢ and Mr. Stewart, and of the circum-
¢ ftances of his birth, as they ftand related
¢ by Mr. Stewart and Mrs. Hewit, who
¢ were both examined again and again in
¢ this great caufe. The fubftance of their
¢ teftimonies 1s as follows: ¢ That after
¢ remaining two or three days in the Ho-
¢ tel Chaalons, they went to another

¢ houfe kept by a woman called La Bruz
¢ who letlodgings ; and that 1n this houfe
¢ Lady Jane was brﬂugﬁt to bed on the
¢ 1oth July of the defendant and his
¢ twin brother : That afterwards finding
¢ it neceflary to leave this houfe, they
¢ did, about the 1gth or 20th July, take
¢ lodgings in the Hotel d” Anjou kept by
* one Michelle, where they remained till

‘ they
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¢ they left Paris about the 3d or 4th of
¢ Auguft. That from Paris they went
¢ to the village of Dammartine for the
¢ benefit of frefh air; and that Lady Jane
¢ having recovered ftrength, they fet out
¢ for Reims upon the 14th - Auguft: That
¢ the defendant being a ftrong healthy
¢ child, they brought him alongft with
¢ them to Reims, where he was publicly
¢ baptized i1n regular form: That the
¢ other twin having come into the world
¢ in a weak and fickly condition, he was
¢ left at nurfe in the neighbourhood of
¢ Paris, under the infpeCtion of Pierre la
¢ Marre, the man-midwife, who thought
¢ it neceffary as foon as he was born to
¢ baptize or ondoye kim according to form
¢ practifed in the like cafes by the mid-

¢ wives and accoucheurs of France : That

¢ while
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¢ while at Reims Lady Jane became again

¢ with child, and mifcarried: That hav~
¢ ing remained at Reims from Augufk
¢ 1748, till November 1749, they in the
¢ beginning of that month fet out again
¢ for Paris to bring their youngeft child
¢ Sholto from the nusfe who had the care
¢of him: and having accordingly re«
¢ turned from Reims with that other
¢ child, they left that city on the 2gth
¢ November, on their way to England,
¢ and arrived in London about the end of
¢ December 1749 : That fome time after
¢ their arrival in England, the youngeft
¢ child, who was only ondoyed by the
* man-midwife, was formally baptized
“by a clergyman, in prefence of the

¢ countefs of Wigtoun and others. Both
D ¢ the
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¢ the children weve prefented by them to
¢ their friends, and mvanably treated by
¢ them as the real iffue of Lady I:ihc
” Dougias This is the account whmh

*is given by the defendant, of the cir=
L cumﬁanccs attending his bzrth, and of
[ the condu@ of his parents before and
C ﬁftér the delivery, till the time of their
¢ arrival in Britain. Upon her return to
¢ her own country, Lady Jane found her-
¢ felf involved in the greateft difficulty
¢ and diftrefs. The penfion of ;oo A
% Sterling per annum, which had been
¢ formerly paid her by her brother the
¢ Duke, was withdrawn in July 1749.
* Mr. Stewart was funk in debt, profe-
¢ cuted by his creditors, and thrown into
¢jail. Tn this deflitute condition thére

Y

I ¢ was
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¥ was applicatiﬂnx made for Lady Jane,
¢ to his late Majefty, who was gracioufly.
¢ plealed to beftow on her a p.cnﬁun of
¢ 300 I. per amnum. However, Lady
¢ Jane and Mr. Stewart flill continued- in
¢ very erlﬂrable _;:iljcu_rnﬂa:nr_;cs. In fo
¢ much, that when Lady Jane lived at
¢ Chelfea with her children, the was at
¢ different times reduced to the neceflity
¢ of felling her cloaths and other trifling
¢effeGs for the fupport of her family
“and her -hufband Mr. Stewart, who
¢ .was then living within'the rules of the
¢ King’s Bench prifon in Southwark. At
¢ this time, letters appear to have paft
¢betwixt them cvery day, a very great
;_ number of which have been preferved,
¢ In thefe letters, there is the moft lively
¢ piure. of their diftrefs at the time,
‘as well as the ﬁm.ngeﬁ affe@ion and

D 2 ¢ {o-
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¢ {olicitude for their children, which thﬁ?ri
¢ always {peak of as being the only com~
¢ forts they had left,

¢ In the 1752, Lady Jane made a jour-
¢ ney with her children to Scotland, the
¢ pﬁncipal defign of which feems to
¢ have been, to endeavour a reconciliation
¢ with her brother the Duke of Douglas,
¢ and to learn from him the particulars'
¢ of the charge exhibited againft her,
¢ which fhe had heard by report, was her
¢ attempting to impofe upon his family
¢ by falfe children: fhe accordingly re-
¢ paired to Douglas Caftle with her chil-
¢ dren, but was refufed admittance to
¢ her brother the Duke, It appears by
¢ letters which Lady Jane wrote foon
¢ after this to her brother, that the dif-
¢ appointment of not being allowed to
+ fee him, had thrown her into the deepeft

¢ affliction ;
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s affliGion ; in fo much, That, as the her-
¢ felf exprefles it in one of her letters to
¢ the Duke, it was impoffible for her to

¢ live any time with a load of fuch ex-
¢ quifite grief,

¢ Lady Jane fome time after this return-

¢ ed to London, leaving her children at
¢ Edinburgh, under the infpeGion of
“ fabel Walker formerly mentioned,
¢ and recommended to the care of fome
¢ friends.

“In May 1753, Sholto the youngeft
¢ twin died of a fever, an event which
¢ feems to have thrown Lady Jane into
¢ the deepeflt melancholy, and which, as
¢ {he faid, was the caufe of her death.

¢ Lady Jane came from London to
¢ Edinburgh foon after the death of her

* youngeft boy in a very decayed flate
‘aof
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¢ of health, whgﬁ it appears fhe made,
¢ one other vain effort to be admitted to.
¢ the prefence of her brother the Duke.
¢ In November that year, this unfortu-
¢ nate Lady died at Edinburgh in a moft
¢ wretched apartment, where fhe had
¢ lodged for fome time before, deftitute,
¢ not only of every thing fuitable to her
¢ high rank, but even unprovided with
¢ the common neceflaries of life. A
¢ few days before her death, though then
¢ reduced to the laft extremity with pain,'
¢ {he took the Sacrament in one of the
¢ churches of the city of Edinburgh.
¢ Upon the very day the expired,or the day:
¢ before, fhe called the defendant, her only
¢ furviving fon, to her bed fide, and there
¢ having {olemnly blefled him, and hav-
¢ ing exprefled the warmeft anxiety and
¢ concern for his welfare, fhe recom-

¢ mended
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¢ thended him to God as her fom, in the
« moft tender and pathetic manner. Thus
¢ died Lady Jane Douglas. It is not
¢ certain as yet, what charalter fhe will
¢ bear in future times. If the plea t}‘rE
¢ the plaintiffs fhall be fuftained, this
“ will reprefent her as one of the moft
* abandoned of the human race; and if
¢ the defendant prevails in this {uit, it
¢ is probable, That moft people wiil hold
¢ her to have been one of the beft and
¢ moft diftrefled of her fex; equally an
¢ example of patience and of fortitude,
¢ under the cruel perfecution of calumny
¢ and reproach, and one of the moft laft=
‘ing pictures of afflicted fuffering and

¢ injured innocence.

¢ Soon after the death of Lady Jane,
¢ Lady Schaw, who had been an intimate

-# friend of hers, moved with a generous

¢ com~
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¢ compaflion for the unhappy ftate of the
¢ defendant, then an infant, left deftitute
¢ by his mother, took him under her

¢ prote&tion, and fupported and educated
¢ him while fhe lived. Upon her death,
¢ a2 noble Lord, whole manners adorn
¢ his rank, took him under his care, and
¢ continued the fame friendly affiftance
¢ which Lady Schaw had thown towards

¢ him.

¢In the 1759, Mr.Stewart fucceeded

¢ to the eftate and the titles of his bro-
¢ ther Sir George Stewart, of Grand-

¢ tully. The firft a&t of Sir John’s ad-
¢ minifiration, was granting a bond of

¢ provifion for upwards of 2500/ “ to
“ the defendant his fon, by Lady Jane
“ Douglas.”

¢ Mear=
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¢ Meanwhile, the Duke of Douglas

¢ continued obftinate in his refufing to
¢ acknowledge the defendant as his ne-
¢ phew : for this obftinacy, on the part
¢ of the Duke, different reafons are given
¢ by the diiferent parties. According to
¢ the defendant, 1t was owing to a train
¢ of impofition pradtifed upon the Duke
¢ by interefted men, to procure fettlements
¢ in favour of the Duke of Hamilton;
¢ whereas the plaintiffs fet forth, That it
¢ was owing to his full conviGtion of the
¢ impofture attempted to be brought in
¢ upon his noble family. However that
¢be, in the year 1754, the Duke of
¢ Douglas executed a fettlement of his
¢ whole real eftate upon the Duke of
¢ Hamilton, failing heirs of his own
¢body: And inthe 1757, he executed a
¢ fecond deed, 1n favours of tl_1e fame

¢ {eries of heirs, 1n which he declared it
E 10
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¢ to be his intention, 'That the fon of his
¢ fifter fhould in no event fucceed to his

¢ ¢ftate. The Duke of Douglas had,

¢ during the far greater part of his life,
¢ fo entirely withdrawn himfelf from the

¢ world, and had lived in fuch conftant
¢ retirement at his caftle at Douglas, That
¢ there was little reafon to exped he
¢ would ever think of marriage, though
¢ his entering into that flate of life was
¢ an event much wifthed for by every
¢ friend of his family. However, the
¢ Duke difappointed the public expe&ta-
¢ tions ; for in the year 1758, he entered
¢ into a marriage with the prefent Dut-
¢ chefs, which, by what followed, feems
¢ to have been an event highly favourable
¢ to this defendant. 'The Dutchefs feems
¢ immediately to have efpoufed his caufe,

¢ with all that warmth which is natural

¢ to
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¢ to thole that think they a& upon the
¢ fide of truth and humanity. But, per-
¢ haps, her Grace was rather too eager
¢ and keen in endecavouring to alter the
¢ fentiments of the Duke of Douglas,
¢ with refpe&t to the birth of the defen-
¢ dant, whether thefe {entiments were
¢ the effe&t of impofition, or of real
¢ convi@tion upon his part: Which ever of
¢ thefe was the truth, it is certain, That
¢ the Ditke and Dutchefs quarrelled upon
¢ this point; and that their quarrel gave
¢ rife to a feparation betwixt them. But
¢ this did not continue long, the Dukeand
¢ his Dutchefs were {foon by the media-
¢ tion of fome friends brought together,
¢ and effectually reconciled toone another.
¢ In the year 1759, being immediately
¢ after this reconciliation had taken place,
¢ the Duke entered into what is called in

E g ¢ our
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¢ our law, a pofl-nuptial contralt of mar-
¢ riage with the Dutchefs, wherein fail-

¢ ing ifTue of hisownbody, andin cafe he
¢ fhould not thereafter appoint any other
¢ heir, he devifes his whole dukedom of
¢ Douglas to his own neareft beirs and
¢ affigns whatfocver, without making any
¢ exception as to the fon of his fifter Lady
¢ Jane.

¢ Upon the 5th January 1760, the
¢ Duke revoked and cancelled the fettle-
¢ ments 1754 and 1757, whereby his
¢ eftates flood devifed to the family of
¢ Hamilton. In {fummer 1761, the Duke
¢ of Douglas was feized with a diftemper,
¢ which in the opinion of his phyficians
¢ would quickly prove mortal. The
* Duke was of the fame opinion himfelf;
¢ and therefore on the rith July 1761,

3 ¢ when
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¢ when he was drawing near his end, he
¢ executed an entail of his whole eftate,

¢ in favours of the heirs wbhatfoever of
¢ the body of bis father Fames Marquis of

¢ Douglas, remainder to Lord Douglas
¢ Hamilton, brother to the prefent Duke
¢ of Hamilton, &c. &c. And of the
¢ fame date, the Duke executed another
¢ deed, fetting forth, Thatas in the event
¢ of his death without heirs of his body,
¢ Archibald Douglas, alias Stewart, a
¢ minor, and fon of the deceaft Lady Jane
¢ Douglas his fifter, would fucceed, to
“him in his dukedom of Douglas, he

¢ therefore by that deed, appoints the
¢ Dutchefs of Douglas, the Duke of

¢ Queenfbury, and feveral other noble
¢ and honourable perfons to be his tutors
¢ and guardians.

¢ Upon
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¢ Upon the Duke’s death *, which hap-
¢ pened ten days after his executing the
¢ laft mentioned deed, the defendant’s tu-
¢ tors proceeded without delay to veft him
¢in the feudal right of the eflate of
¢ Douglas, by getting him {erved heir of
¢ entail and provifion to his uncle: And
¢ in order towipe away any doubts which
¢ might remain concerning his birth, it
¢ was thought proper to enter into a fuller
¢ proof of it ‘than 1s ufual on fuch occa-
¢ fions; accordingly {fuch witnefles as
¢ were in and about Edinburgh at the
¢ time, and had accefs to know any thing
¢ concerning Lady Jane’s fituation when
¢ abroad, were called to give evidence be-
¢ fore the jury, upon whofe verdi&t it
¢ was to depend, whether the defendant
¢ fhould be ferved heiror not? And as
¢ the Duke of Hamilton had alfo taken

® 21 July 1761.
¢ out
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¢ out brieves from His Majefty’s Chan-
¢ cery, for being ferved beir male to the
¢ late Duke of Douglas, the examina-
¢ tion of thefe witneffes was attended by
¢ council for Duke Hamilton. The proof
¢ brought on the part of the defendant,
¢ or claimant, ashe was then called, ap-
¢ peared fo fatisfatory to the jury, that
¢ they immediately ferved him heir to the

¢ Duke of Douglas, or in other words,

¢ they found by their verdi&, that he was
¢ the fon of Lady Jane.

¢ The evidence produced to the jury,

¢ and upon which they returned the above
¢ verdi&, finding the claim proved, con-
¢ fifted of the following p&ruculars, rit.
* The depofitions of feveral witnefles,
¢ That Lady Jane appeared to them to be
¢ with child while at Aix-la-Chapelle
¢ and other places. 2dly. The dire and
¢ pofitive



(32)

¢ pofitive teftimony of Mrs. Hewit (for=
¢ merly mentioned) to the aGual delivery
¢ at Paris upon 10 July 1748. 3dly, The
¢ depofitions of other witnefles with re-
¢ gard to the claimant’s being owned and
¢ gacknowledged by lady Jane and Sir
¢ John Stewart to be their child, and the

¢ pabite and repute of the country. 4thly,
¢ A variety of letters which had paft be-
¢ twixt Sir John Stewart, Lady Jane
¢ Douglas, Mrs. Hewit and others re-
¢ fpecting the claimant’s birth.  sthly,
¢« Four letters {aid to have been written
¢ by Pierre La Marre, who, according to
¢ the defendant’s account, was the accou-
¢ cheur to the delivery of Lady Jane; and
¢ which, as the plaintiffs affert, were pre-
¢ fented to the jury as {o many true and
¢ genuine letters ; but which, accnrding
¢ to their plea, are inconteftably proved

16
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¢ to have been forged and fabricated by
¢ Sir Fobn Stewart bimfelf, for the {pe~
¢ cial purpofe of fupporting his falfe af-
¢ {fertion, That thefe children were the
¢ genuine offspring of Lady Jane Dou~
¢ glas.

¢ Soon after this verdi& in favours of
¢ the new defendant, he completed his
¢ title by a charter from the crown, and
¢ was put in pofleflion of the eftate as
¢ heir of his uncle the Duke of Douglas.

¢ A&tions were afterwards raifed at the
¢ inftance of the Duke of Hamilton, and
¢ of Douglas Earl of Selkirk, for de-
¢ claring their rights to certain parfs of
¢ the family eftate, which the Duke main~
¢ tained were limited to heirs male by a
¢ deed in the 1630. And which the Earl

“ affirmed were defcendable to him in
¥ ¢ virtue'
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¢ virtue of a deed executed in the 169g.
¢ Notwithftanding thefe difputes about
¢ the property of this great eftate, Mr.
¢ Douglas the defendant was by the court
¢ of feflion maintained in poffeflion there-
¢ of ; and their lordfhips afterwards pro-
¢ nounced judgment in his favours,

¢ againit both the noble purfuers.

¢ Soon after this judgment given by
¢ the court of fefion in favours of the
¢ defendant, the prefent action, to prove
¢ the defendant not the fon of Lady Jane

¢ Douglas, took its rife.

¢ It appears that the guardians of the

¢ noble plaintiff the Duke of Hamilton
“ were by no means fatisfied with the
¢ proof as it ftands in the defendant’s fer-
¢ vice, and that they had refolved to in-
¢ veltigate
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¢ yeftigate the matter to the bottom, in
¢ order to difcover whether 1t was an 1m-
¢ pofition or not: Their motive for this

¢ inquiry they have all along fet forth,
¢ to have been their duty to their ward,

¢ and their only obje& in it their dif=
“ covery of truth. In this view it was, as
¢ the plaintiffs fet forth, that they au-
¢ thorifed Mr. Andreww Stewart, one of
¢ their own number, to repair to Paris,
¢ there to make a full difcovery whether
¢ the delivery was real or fi¢titious. Mr.
¢ Stewart went to France in Auguft 1762
¢ where, after employing a good deal of
¢ time in making his enquiries, he com-
¢ municated them to the other guardians

¢ of the Duke of Hamilton in Scotland :
¢ The refult of which enquiries, accord-

¢ing to the plaintiffs, was, that the
¢ whole flory of the pretended delivery,
EFo ¢ as
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¢ ag it is fet forth in the ferwvice, was an
¢ abfolute fiction: that there were no
¢ fuch perfons exifting at Paris in the
¢ year 1740, as Pier-La-Marre, the fup-
¢ pofed accoucheur, or Madame La Brune,
¢ the woman in whofe houfe it was pre-
¢ tended Lady Jane had been delivered.
¢ That at the time when, by the proof in
¢ the fervice, Lady Jane was fuppofed to
¢ have been confined to bed after ber de-
¢ livery in the houfe of this Madame La
¢ Brune, fhe was refiding in another
¢ houfe in Paris in perfe& health; and
¢ that the jfour letters produced and re-
¢ ferred to in the fervice, as having been
¢ written by Pier La Marre, the man-
¢ midwife, who had delivered Lady Jane,
¢ were not the work of a Frenchman, but
¢ had been fabricated by a B ri!é/?: perfon.
¢ Upon this account of the difcoveries

‘ made
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¢ made by Mr. Stewart in Paris, three
¢ {eparate aftions of reduction of the de-
¢ fendant’s fervice were inflituted; and
¢ afterwards by the court of {eflion con-
¢ joined ; one at the inftance of the Duke
¢ of Hamilton, another at the inftance of
¢ Lord Douglas Hamilton, founded upon
¢ the Duke of Douglas’s entail of the
¢ 11th July 1761; and a third at the
¢ inftance of Sir Hugh Dalrymple of
¢ Northberwick, baronet, one of the

¢ many heirs of line, fuppofling the de-
¢ fendant to be fet afide,

¢ In order that you may underftand the
¢ forms eftablithed in Scotland with re-

¢ fpect to the reduction of fervices, 1t 18
¢ neceflary for me to premife the follow-
¢ ing obfervations. By the ancient law
¢ of Scotland, as well as by the law of

* Eng-
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¢ England to this day, every queftion ¢f
¢ property was tried by juries. But after
¢ the inftitution of the court of feflion, or
¢ college of juffice, by king James V., of
¢ Scotland, the pradtice of jury-trials in
¢ civil matters {foon went into total dif-
¢ ufe, excepting only in fome cafes of
¢ trial proceeding upon what are called
¢ not pleadable brieves, fo called becaufe
¢ they may proceed without a contra-
¢ diffor ; amongft which the moft 're-
¢ markable is the brieve of Mortancefiry,

¢ which is the king’s warrant iffuing fromy, ~ .

¢ his chancery to the judge ordinary of
¢ the place, defiring him to enquire by a
¢ jury of probre ac fideles homines patrie,
¢into certain points mentioned in the
¢ brieve, amongft which the principal 1s,
¢ Whether the perfon claiming to be heir

¢ to the defendant is really fo connected
I ¢ with
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¢ with him or not? and to report their

¢ verdil into the chancery alongft with
¢ the brieve.

¢ The procedure of fuch fervices pro-
¢ ceeding upon brieves, 1s often very loofe
¢ and uncertain, and often liable to error
¢ and miftake. The law therefore has

¢ wifely appointed a remedy for wilful
¢ wrongs or errors committed by the jury

“upon fuch fervices. The ancient re-
¢ medy provided by the law of Scotland
¢ was a new trial of the fame fa& by a
¢ grand inqueft or jury confifting of
¢ forty-five men, called an wngueff of
¢ error. But the prefent method of re-
¢ viewing the verdi&ts of juries is by
¢ attions of redultion before the court of
¢ feffion, who being in this refpect come
¢ in place of the grand inqueft or jury,

¢ are
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¢ are bound down by no other rules than
¢ what would be binding upon a jury in
¢ like circumftances ; or, in other words,
¢ they are to confider the whole of the

¢ evidence brought both by the plaintiff
¢ and defendant, and to pronounce their
¢ werdiét accordingly. If the court of
¢ {feflion thall fuffain the reafons of reduc—
¢ tion, then the plaintiffs prevail in their
¢ fuit. If they thall affoi/zic the defen
¢ dant, fuch judgment maintains him in
¢ his pofleflion upon the verdi&t of the
¢ jury, and finds fuch to be fufficient evie

¢ dence.

¢ From thefe principles it {eems to fol-
¢ low, that the onus proband: does not lie
¢ wholly upon the plaintiff, as in com~
¢ mon cafes, but that 1t lies mutually

¢ upon both the plamntiff and the defen~
¢ dant.



= { 41 )

; dant, The pla_intiﬂ" may, if he pleafes,
: brmg furthe_i' évid_ence to {upport the
¢ falfehood and infufficiency of the ver-
¢ dit; and if the defendant thinks he
¢ cannot reft fafely upon the proof in the
¢ fervice, he may bring what other proof
¢ he can to maintain its fafficiency and
¢ truth.

- ¢ What I have now faid will, T hope,
¢ fufficiently explain to you the forms of
¢ our procedure in the cafe of reductions
¢ of fervices, and prevent you from being
¢ perplexed with any detached accounts
¢ of the proceedings throtighout this
¢ oreat trial, therife, origin, and progrefs
¢ of which I have ftated fo minutely.

¢ I muft now come to an article which
¢ has made a great figure in the prefent
G ¢ fuit,
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¢ fuit, and that is the procefs ex plamic
¢ brought by Mr. Andrew Stewart when
¢ in Paris, in December 1762, before the
¢ Craimanelle Chambre of the parliament

¢ there 3 accufing Sir John Stewart and
¢ Mrs. Hewit of the crime of ;':im*tus'
¢ fuppofitio, or procuring falfe children
¢ when i France.

¢ This aftion, which 1is commonly
¢ known by ‘the name of the Tonrnelle
¢ procefs, was brought before the parlia-
¢ ment of Paris foon after the commence-
¢ ment of the other adtions at the inftance
¢ of the plaintiffs before the courts here.
¢ This béing the cafe, and as Sir John
¢ Stewart and Mrs. Hewit were both
¢ then living at home in Scotland, the
¢ defendant has all along complained,

* That the fole intention of it was to pre=

¢ poflefs
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¢ poffefs and influence the witnefles by
an ex parte examination upon oath,
¢ as well as to create a general and unfair
¢ prejudice againft him in France. That
¢ by the rules of the proceedings in the
¢ Tournelle, the proofs adduced and writ-
¢ ings exbibited in the caufe were kept
¢ fecret from the defendant, by which
¢means the plaintiffs reaped all the ad-
¢ vantage of the information obtained by
¢ that procefs, while the defendant was
¢ kept totally in the dark, as to every
¢ thing that paft. That the witnefles,
¢ by having been examined in the Tour-
¢ nelle, had contralted a prejudice in fa=-
¢ vour of the plaintiffs ftory, and that
¢ by having been once fworn there, with-
¢ out. being crofs examined by the de-
¢ fendant, they were fixed down to fwear

* again in the fame manner that they had
G2 ¢ for-
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¢ formerly done, when they fhould come
* to be examined by authority of thég
¢ courts of law in Scotland. And the
¢ defendant further complained, That by

¢ this criminal fuit’s being commenced in
F France agami’c Sir John Stewart his fa-
: ther, Slr ]ﬂhn was thereby prevented
: frq{r% going to France, in order to affift
¢ thofe employed on the part of the de-
¢ fendant, 1n difcovériﬁg the Bg;r{_bns and
‘ places which both parties were 1n fearch
: pf : and laftly, the defendant complained
¢ i:uf this Taurnfﬂf prncefs, as being thﬁre-
; b}f depuvc,d of the aid of the pohce
¢ of Paris, while the plamuﬂ-'s en_]nyed
¢ that advantage, and becaufe it give rife
¢ to the pubhcatmn of what is called i m
¢ France a Mom *auc, and which the de—
¢ fendant holds to have been a moft un-
¢ fair method of obtaining evidence .mi
§ this caufe. That as no corpus delicti
s T ¢ ap-
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¢ appeared, and :;s the object of the en-
¢ quiry was whether a crime had been
¢ truly cnmrmtted or not? nothing mu]d
¢ be more gmfs and fubverfive of _]'l.lﬁ:lﬂﬂ,
¢ than to begin the fuit with publifhing
¢ to the world a mmuta detail of falts
¢ and clrcumﬂances, charging the crime
fas already committed, and pofitively
s .ﬁﬂ'erting in exprefs terms, That the
¢ three perfons accufed, and theréih par-
g ticulé.rly defcribed (although not named)
¥ were guilty of the crime of paﬂm Sup=
¢ pofitio. 'To thefe ﬂbje&iuns; on the
¢ partof the defendant againft the plan-
¢ uffs {:Gndu& in bringing the fuit before
¢ the parhament of Paris, and of the

# hardfhips he has fuffered in confequence
¢ of that action, the plaintiffs gave in
¢ long and particular anfwers, which it
¢ is impoflible for me to find room here
*tﬁ repeat, but which, as an impartial

: ma;r\,
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f wan, willing to do juftice to every
¢ fide, I cannot omit mentioning to you,
4 Aﬂd in the firft place, I muft obferve,
¢ That as both the court of fe{ﬁnn and
¢ the houfe of Peers have in fo far con-
¢ deraned that a&ion before the Tournelle,
¢ 25 to order the P!ﬂ.’:ﬂfﬂ.tﬂ be with-
¢ drawn, and have admitted the witnef~
¢ fes examined before the parliament of
¢ Paris, only cum nota, as we exPrEfs ity
freferviné all objections to their credi-
¢ bilify, it would appear now, That the
¢ plaintiffs did at leaft commit an error
¢ in bringing that ation before the par-
¢ iament of Paris. However, in juﬁi—l
¢ fication of themfelves, the plaintiffs
¢ fet forth, That they brought this ac-
¢ tion 1n confequence of the advice of
¢ fome of the moft eminent lawyers in
¢ France, whofe original figned opinion
¢ 1s in procefs, and in confequence too of
‘ the
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¢ the opinion of fome of the moft ethis
¢ nent lawyers in Britain, who all con-
¢ curred in opinion, That as fuppofitio
¢ partus was in its nature criminal, and
¢ gave ground fpr a crimmal ation, it
¢ was competent to bring fuch action in
¢ France, as by the general rules of law
¢ a crime ought tobe tried in the country
¢ where it is committed. And that thefe
¢ Jawyers were further of opinion, That
¢ as the action was clearly competent, {6
¢ it was in the fituation of matters at
¢ that time highly expedient,

¢ As to the motives of the plaintiffs
¢ for bringing this action, the principal
¢ feems to have been an apprehenfiony
¢ That by the death of witnefles and other
¢ actions, a proof of the falts they had
¢ afferted, if too long delayed, might be-
¢ come impoffible ; and that if any of the

¢ wit=
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¢ witnefles {huuld happen to dn: afte!
¢ being examined before the parlmnent
¢ of Paris, and beﬁ}re their examinition
< upon the court of feflions warrant, their
P depoﬁuuns Emlttﬂd before the parha-
¢ ment of Paris might be here ad:mtted
¢ 25 evidence, tht)‘ugh_ not ﬂf the fame
¢ weight as if it had been taken accord-
¢ ing to the laws and cuftoms of Scotland,
¢ And farther, the piaintiff's acknow-
¢ ledged as a motive for bringing this
¢ Tournelle procefs, that they were appre-
¢ henﬁve, that the perfnns guilty of {fup~
¢ pofing children would not fcruple to
¢ try any means either of gaining, put-
¢ ting out of the way, or perverting evi-
¢ dence, in order to cover their guilt.

¢ Tn anfwer to the particular complaints

¢ of the hardfhips which the defendant
¢ fays he has incurred from that procefs,
¢ the
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¢ the plaintiffs argued, That it was in
¢ vain for the defendant to alledge, That
‘he was prejudiced by the witnefles
‘ being rendered partial to one fide, or
¢ fixed down to tell the fame flory again
¢ upon oath as they had done before.
¢ That the imagination of a witnefs being
¢ rendered fu/picious by having been exa-
* mined formerly on the fame fa&ls,. is
¢ a thing unknown by the law or pradtice
¢ of any nation upon earth. That more
¢ particularly in Scotland, a witnefs after
¢ having been examined in the criminal
¢ court, may be examined in the civil
¢ court upon the fame faéts which he had
¢ formerly {wore to; and that in England,
¢ it happens every day that witnefies are
¢ examined before the King’s Bench,
¢ upon the fame facts they have fwore to
¢ before the court of Chancery, and be-
¢ fore the petit jury, upon the fame facts

H ¢ they
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¢ they have fwore to before the grand
¢ jury. That the method of examination
¢ before the Tournelle of Paris, was by
¢ no means liable to the objettion ftated
¢ by the defendant, in refpect the wit-
¢ nefles were examined by a difinterefted
¢ and impartial judge to whom the plain-
¢ tiffs had no more accefs than the de-
¢ fendant. That if the plaintiffs had
¢ had any defign to ufe improper means
¢ to influence the witnefles, not fuch a
¢ trial as that complained of would have
¢ been the means, but private offers to
¢ the witnefles themfelves. That the ob-
¢ jection ftated by the defendant of his
¢ being denied the aids of police is not
¢ true in fa@, for it appears by the proofs

¢in this caufe, That the defendant had

¢ as full accels to thefe aids as the plain-
¢ tiffs had.

¢ With
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¢ With regard to the objeftion ftated .

¢ by the defendant, That it was this
¢ procefs before the Tournelle, which pre-
¢ vented Sir John Stewart from going to
¢ France, to aflift him in his difcoveries,
¢ itis furprifing it thould have ever been
¢ infifted on by the defendant, fince it is
¢ clear, that this apprehenfion upon the
¢ part of Sir John, of the confequence
¢ of his going into France, 1s one of the
¢ ftrongeft prefumptions of the falfehood
¢ of the ftory told by him: For upon the
¢ fuppofition of the truth of the birth,
“ it was impoffible but that Sir John muft
¢ have been able to point out fome per-
¢ fons, or to afcertain fome circumflances
¢ which would infallibly have evinced his
¢ veracity to the utter confufion of his
¢ opponents. And that if Sir John could
¢ point out no perfon or circumftance
H 2 ¢ that
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¢ that could ferve to afcertain the truth
¢ of the birth, his going abroad was of
¢ no importance, and cnnféquenﬂy the
¢ obje@ion made to the Tournelle procefs
¢ upon pretence of its having prevented
¢ him, is in either view entirely ground-

¢ Iefs.

¢ That as to the defendant’s complaint

¢ of the difadvantages {uftained by him
¢ from the publication of the momitoire,
¢ they are entirely groundlefs. The
¢ publication of a moenitsire was no inno-
¢ vation introduced for the fpecial pur-
¢ pofe of difirefling this defendant, and
¢ rearing up evidence againft him, as he
¢ would reprefent, but was exatly agree-
¢ able to the laws of France, and the con~
¢ fiant eftablithed method of procedure in
¢ that



(53)
¢ that country, whereby the judges have
¢ the power of ordering a monitoire to be
¢ iffued when the nature of the cafe feems
¢ to require i1t. . That when the nature of
¢ a monitotre 1s rightly underflood, it will
¢ rather appear that witnefles procured
¢ by this means are much more above
¢ fufpicion than thofe procured in the
¢ ordinary way, by private enquiry made
¢ by the parties. In this laft cafe there
¢ may be caufe to fufpe&t that witnefles
¢ may be influenced by improper means
¢ to come and give evidence, but there
¢ cannot be the fmalleft ground for ap-
¢ prehenfion that an injunction, under a
¢ penalty to every perfon to come and
‘ tell the truth, thould induce any per-
¢ fon to come and tell a falfehood. That
“ as the mionitoire offers no reward, the
¢ only motives by which the witnefles

* who

-
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¢ who appear in confequence of it can be
‘ fuppofed to be aGuated, are thofe beft
¢ of motives, a fenfe of duty, and an
¢ obedience to the lawful commands of
¢ their fuperiors. That fewer bad confe-
¢ quences are to be apprehended from the
¢ publication of a monitoire, than what
¢ may feem to follow a practice extremely
“ common in this country, that of pub-
¢ lithing adwvertifements in the newfpapers
* concerning fa&s of which nformation
¢ 15 wanted, and that often under a re-
¢ avard to the informer. In this cafe it
¢ is not difficult to fuppofe that perfons
¢ may be prevailed on by the hopes of a
¢ reward, to pretend to the knowledge of
¢ falts of which they know nothing : but
¢it 1s impoflible to figure a temptation
¢ which any man can have to give infor-
¢ mation againft a perfon not fo much as

o ¢ named,
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¢ named, without any hopes of a reward,
¢ and when he knows that his informa-
¢ tion is not even to be communicated to
¢ the perfon in whofe favour it may turn

¢ out.

¢ This much for the Tournelle procefs,
¢ the proceedings in which have made fo
¢ great a noife in this country, and which
¢ for a confiderable time put a ftop to the

¢ going out of a proof upon the autho-
¢ rity of the court of feflion. However,
¢ the way being at laft cleared by the
¢ difcuflion of feveral queftions concern-
¢ ing this Tournelle procefs, the plaintiffs
¢ at laft obtained what we call an aé? and
¢ commaffion to be executed in France and
¢ other places abroad, whereby they were
¢ allowed to prove the particular conde-

¢ feendance or fpecification of fa&s which
4 the?
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¢ they offered to prove, together with all
¢ other fafts and circumflances which
¢ they might think material to the iflue:
¢ The defendant being alfo upon the fame
¢ authority allowed to bring fuch further
¢ evidence as he fhould think neceflary in
¢ fupport of his claim. This happened
‘in July 1763; and in July 1765 the
¢ proofs were reported to the court of
¢ feflion, in bulk exceeding any thing of
¢ the kind that ever appeared in the
¢ courfe of judicial procedure: each of
¢ the parties proofs fo reported having
¢ turned out to be above a thoufand
¢ quarto pages i prinf. 'The proof
¢ brought by the defendant confifts of
¢ three capital parts; 1ft, Of what re-
¢ lates to the period prior to the 1oth
¢ July 1748, being the day upon which
¢ the defendant maintains Lady Jane was
¢ delivered
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¢ delivered of him and his twin brother,
¢ fince deceaft; and more particularly
¢ confifts of the proof brought of Lady
¢ Jane’s pregnancy by the teftimonies of
¢ her own domeftics, and of numbers of
¢ people who had feen her frequently at
¢ Aix-la-Chapelle, Reims, and other
¢ places - previous to her going to Paris.
¢ 2d, The proof of the birth itfelf, under
¢ which head 1s colle€ted together all that
¢ has been {faid, written, or depofed to,
¢ relative thereto, by Sir Fobn Stewart,
¢ Lady Ffane, and Mrs. Hewit, the only
¢ perfons who pretended toknow any of
¢ the circumftances immediately concern-
¢ ing the birth. 3d, The proof brought
¢ of Lady Jane’s reconvalefcence or feem-
¢ ing recovery after the roth of July, be-
. fng fhe time of the birth, according to

¢ the defendant. And beflides thefe faéts
I ¢ which
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¢ which have a dire&t tendency to prove
¢ the defendant to be the fon of Lady
¢ Jane Douglas, innumerable other cir-
¢ cumflances were infifted upon by the de-
¢ fendant’s council in their pleadings at
¢ the bar, all tending to the fame point.
¢ On the other hand, the plaintiffs have
¢ in their pleadings and memorial on this
g fubje&, arraigned their proofs in the
¢ following order, ptincipally, 1ft, They
¢ maintain that Lady Jane was not de-
¢ livered upon the 1oth of July 1748,
¢ by evidence arifing from the contents
¢ of various letters written by Sir John

¢ Stewart and Mrs. Hewit upon the 10th,
“ 11th, and 22d July 1748. 2ad, That

¢ Lady Jane Douglas was not delivered
¢ in the houfe of 2 Madame ZLa Brune,
“ nor in the prefence of a Madame La
¢ Brune and her daughter ; under which

¢ head
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¢ head they bring various circumftances
¢ to fhow that no fuch perfons as the
¢ Madame La Brune in queftion, or her
¢ daughter, ever exifted. 3d, That Lady
¢ Jane Douglas could not have been de-
¢ livered either upon the 1oth of July, or
¢ in the houle of a Madame ZLa Brune,
¢ becaufe, that upon that date, and during
¢ feveral days preceding and fubfequent
¢ to the 1oth July, Lady Jane Douglas,
¢ with her hufband and Mrs. Hewit, re-

¢ fided at the Hotel de Chaalons, kept by
¢ Monf. Godefroi, where it is acknow-
¢ ledged fhe was not delivered : And this
¢ alibr the plaintiffs affert to be clearly
¢ proved by the teftimony of Monf. and
¢ Madame Godefroi, as well as by certain
¢ books kept by them called the flivre
¢ & épence; and hivre logeur.  4thly, The
¢ plaintiffs fet forth, that the falfehood

{2 ¢ of
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“ of the delivery in the houfe of a Ma-
¢ dame La Brune upon the roth July, is
¢ alfo proved by Lady Jane’s fituation
¢ upon her arrival at the houfe of Ma-
¢ dame Michelle, and by the incidents
¢ which happened during her continu-
¢ ance there. jsthly, Is ftated the evi-
¢ dence of impofture arifing from the
¢ ftudied concealment and myftery at
¢ Paris in July 1748, when Sir John and
¢ Lady Jane, with their confident Mrs.
¢ Hewit, carried with them from Paris
¢ to Riems one child; and from their re-
¢ petition of the fame concealment and
¢ myftery, upon their return to Paris in
¢ November 1749, when the {fame three
¢ perfons brought from Paris to Reims a
¢ fecond child. Laftly, the plaintiffs
‘ bring a proof, that at Paris, in the

¢ month
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¢ month of July 1748, a male child, re-
¢ cently born, was carried off from his
¢ parents, of the name of Mignion; and
¢ that in the month of November 1749,
¢ another male child, born in the year

¢ 1748, was carried off from his parents,
¢ of the name of Sanry : That both thefe

¢ children were under falfe pretences
¢ carried off from their parents by Britifh
¢ perfons then at Paris, and that thefe
¢ Britif/h perfons were Sir Jobn Stewart,
¢ Lady FJane Douglas, and Mrs. Hewit.

¢ Thefe, together with a moft critical
¢ examination of the defendant’s proof
¢ of Lady Jane’s pregnancy, and a con-
¢ trary proof brought to redargue it, and
¢ the proof of the mon-exiffence of the
¢ Pier La Marre, who the defendant

¢t afirms to have been the accoucheur,

¢ with
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¢ with a proof of the forgery of the let-
¢ ters attributed to him, and of certain
¢ fal{ehoods which, as the plaintiffs affert,
¢ have been declared and {wore to by Sir
¢ Jobn Stewart, Mrs. Hewit, and Habel
¢ Walker, make the whole of the proofs
¢ offered by the plaintiffs to difprove

¢ this birth.

¢ Since T have mentioned Sir John

¢ Stewart’s declaration, it may be necef-
¢ fary to inform you, that this examina-
¢ tion proceeded in December 1762, when
¢ the court of feflion iflued a warrant
¢ againft Sir John Stewart, upon a peti-
¢ tion for that purpofe by the plaintiffs,
“to have him examined in prefence of
¢ the court, upon the feveral particulars
¢ concerning this birth. Sir John was
¢ accordingly examined, though not put
¢ upon
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¢ upon oath at this time (as he was after-
¢ wards) for three whole days, the quef-
¢ tions being all ftated to him in writing
¢on account of his deafnefs. Imme=
¢ diately upon this declaration being fi-
¢ nifhed, it was fealed up by the court to
¢ lie in refentis, to be afterwards opened
¢ and made a circumftance of evidence if
¢ the court fhould fee caufe. Accord-
¢ ingly in the fummer {eflion 1763, upon
¢ a petition by the plaintiffs for that pur-
¢ pole, the court of feflion ordered the
¢ feal to be taken off, and Sir John’s de~
¢ claration to be made a part of the evi-
¢ dence. In that declaration, which re-
¢ Jates chiefly to the critical period of
¢ July 1748, Sir John gives a minute
* account where he and Lady Jane refided
* while at Paris in July 1748, with an
¢ account of the delivery, the houfe where

g
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¢ it, happened, and the perfons prefent;

¢ together with an account of Pier La
¢ Marre the accouchenr, his firft acquain-
¢ tance with him, which he fays was at
t Liege in the 1721 ; the occafion and
¢ manner of his employing him, which
¢ he fays was owing to an accidental
¢ meeting with him upon the fireets of
¢ Paris, where La Marre told him he had
¢ come upon an affair en epinenfe, and of
¢ his intercourfe with him fubfequent to
¢ the time of delivery. In this declara-
¢ tion Sir John further gives an account
¢ of the manner in which the two chil-
¢ dren were nurfed, and what happened
¢ to thefe children during the period im-
¢ mediately fubfequent to their birth. In
“one and all of which particulars the
¢ plaintiffs fet forth Sir Johp has been
¢ guilty of falfehood, or that where the

6! ¢ falie~
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¢ falfehoods do not appear, the ftory told

¢ by him is fo incredible that 1t exceeds
¢ all belief.

¢ T have thus, Sir, not without a good
¢ deal of trouble and pains, given you
¢ what I take to be a fair and impartial
¢ view of this caufe, fo far at leaft, as
‘to enable you to inform your friends
¢ and mine at —-, of the nature

¢ and tendency of {oimportant a queftion.

¢ I muft only obferve to you before I con-
¢ clude this long letter, That Sir John
¢ Stewart and Mrs. Hewit have both

¢ died during the dependance of the pre-
¢ fent fuit.

¢ A few days before his death, which
* happened in June 1764, Sir John emit-

“ ted a folemn declaration in prefence of

*two minifters and one juftice of the

K ¢ peace,
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¢ peace, declaring and afferting as feping
“anto eternmity, That the defendant and
¢ his deceaft twin brother were both born
¢ of the body of Lady Jane Douglas his
¢ lawful {poufe, in the year 1748. Mirs.
¢ Hewit, whom the plaintiffs charge with
¢ being an accomplice in the fraud, died laft
¢ fummer of a lmgering illnefs, and to
¢ the laft perfifted, That all fhe had {wore
¢ about the birth of the defendant was
¢ truth, excepting fome miftakes and
¢ errors as to names and dates, which fhe
¢ correted in aletter to a reverend clergy-
man of the epifcopal communion, to
¢ whom, when vifiting her in the way
¢ of his profeflion, fhe again and again
¢ affirmed folemnly, That what fthe had
¢ fwore as to the birth was TRUE.

¢ Trom all that I have {aid, 1t will evi-
¢ dently appear to you, That this great
¢ fuit
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¢ fuit will refolve into this fingle queftion,
¢ Is the defendant the fon of Lady Jane
¢ Douglas, or is he not ? So oppofite are
¢ the propofitions maintained by the re=
¢ {fpective parties. Of the truth a {o-
¢ lemn judgment of the court of feflion,
“and probably thereafter of the Houfe
¢ of Lords will foon /egally affure the
¢ country : whatever doubts may remain
“in the breafts of honeft men, upon
¢ which fide {oever it fhall be determin-
“ed; or whatever paflionate murmur-
¢ 1ngs niay flow from fuch as have keenly
¢ attached themfelves to one fide. The
¢ truth lies fomewhere, as it werein a
¢ great circle ; it s the bufinefs of honeft
¢ and impartial men to fearch after that
¢ pointin the circle, however great pains
¢ and great abilities it may require to hit
“it exaltly. The queftion is of impor-

K 2 ¢ tance
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‘tance upon account of the extenfive
¢ eftate which the defendant is in poflef-
¢ fion of: But there is a great danger
‘upon any hand. On the one, left
¢ courts of law fhall, by unintentionally
¢ giving a wrong decifion, fan&ify crimes
¢ by giving them their full completion
¢ and intended effe&, which would be
¢ the cafe if an impoftor thould inherit
“the eftate of Douglas. On the other
¢ hand, there is a danger left the facred
¢ rights of juftice be deftroyed: The
¢ flate of a2 man, to which he is entitled
¢ by God and nature, taken from him,
¢ and his innocent parents declared infa-
¢ mous and unjuft, hung up to future

¢ times as lafting monuments of that

¢ fhame and reproach which {hould ever
¢attend the memory of the wwortblefls

‘-alone, ages after their bodies have moul=

¢ dered into duft!
¢ As
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¢ As to your requeft, That I fhould fend
¢ you the memorials upon both fides of
¢ this caufe, I will, if it is poflible, obey
¢ it, thoughit 1s very difficult to procure
¢ them on account of the extreme great
¢ demand there is for them. Meanwhile
¢ as this great caufe 1s now fixed by the
¢ court of feflion for the 24th June next,
¢ I would recommend it o you to make

¢ a journey from your houfe in the coun-

‘ty of (where you will pro-~
¢ bably be at that time folacing yourfelf
¢ after the fatigues of the {pring aflizes)
¢ to Edinburgh ; where you will have an
* opportunity of hearing this folemn
¢ judgment pronounced by the court of
¢ {eflion ; and as each of our judges will
¢ probably give their opinions at great
¢ length, you may have the additional
¢ advantage of taking down their reports
‘in the fame expert manner in which I

‘ know
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¢ know you always do thofe in your own
¢ country. You will pleafe write me if
¢ you approve of this journey, That I
¢ may be in town to receive you; and
¢ apply to {fome of my friends of the Col-
¢ lege of Juftice to get you admiflion to
¢ the court upon that great occafion.”——

Edin. April 17, 1767. I am, &c.

) amisint my country houfe accord-
ingly, when I received the above diftinét
and entertaining account, which not only
gave entire fatisfattion to me, but alfo
raifed my curiofity to fuch a pitch, that
I refolved immediately to accept of nény'
friend’s invitation, and go to Edinburgh
to hear the decifion in this great-caufe. 1
accordingly met my friend at Edinburgh
by appointment, about the 2cth June,
as every body at that time expected the

caufe would come on to a decifion upon
the
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the 24th of that month. However, the
court of feflion being, it feems, defirous
to have Jjabel Walker (who 1s mentioned
in the above letter to have been one of the
maids attending lady Janc) examined in
their own prefence (fhe having been for-
merly fworn by commiffioners appointed
by - the court) her examination, which
lafted for fome days, together with fome
other incidents in the courfe of bufinefs,
obliged their lordihips again to delay the
caufe till the 7th July, upon which day

1t z!,::v;:t:sraciir;g]l}r came On.

Meanwhile T employed my time at
Edinburghin feeing the curiofities of that
ancient city; amongit which, T was moit
pleafed with a leifure view of that ex-
cellent colle&tion of books belonging to
the faf:ultjf of Advocates, and which
s one of the fineft that is in Great Bri-

tain,
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tain, worthy of that refpeable fociety
to which it belongs. I alfo went every

day into fome one of their courts of juf~
tice, and was particularly pleafed with

the pleadings which I heard from fome

of the lawyers, who generally deliver
themfelves with great force and energy,

though I think moft of them fpeak with
too much rapidity, which, however, may
be owing to the fervidum genus Scotorum,
as Tacitus fays of their anceftors. I
have no where feen any court of juftice
make a more refpetable appearance than
the court of feflion. This court confifts
of the Lord Prefident, who is the {ame
there as our Chief Juftice here, and four-
teen ordinary judges. They are called
either by the ftile of Senators of the col-
lage of Fuftice, or Lords of council and
Jeffion; and from time immemorial they
have acquired, by the courtefy of the

country,

LS
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country, the title of Lords after the
name of their refpeGive eftates, by which
title they are diftinguithed in the courfe

of their pmcedure in the court, as well
as out of it,

It would appear, That at the time of
the inftitution of this court, they were
intended to ferve as the great jury of the
nation, to try the fact as well as to judge
upon matters of law; and it is certain,
That in all cafes of proofs they act as a
jury to this day.

The Lord Prefident of the court of
feflion has a vaft province, 1t being his
bufinefs to flate and refume, if he thall
think it neceflary, all cales before the
Lords, whether upon pleadings at the
bar, reports made by the judges, or pe-
titions wrote by the lawyers: and m

4 fhort,



(74 )
fhort, to fuperintend the whole bufinefs
of the court. He who at prefent fills that

ftation, 1s thought by his country to be
a man of great abilities and worth, of
unequalled induftry, and of great difpatch

in bufinefs.

The Lord Prefident has no vote but
where the judges come to be equally di-
vided ; in which cafe his cafling voice
may determine the greateflt matters of
property, as it did a&ually in this very

caule.

The 7th July being come, my friend
procured me a feat in the court, which
being {mall and much crowded, became
intolerably hot ; however, I made fhift
to {it it out and take down the reports
of that day, and every other day, dur-
ing the dependance of this great caufe.

7 The
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The judges took up no lefs than eight
days in delivering their opinions upon
the caufe; and at laft, by the prefident’s
cafting voice, they pronounced a folemn
judgment in favours of the plantifs.
Immediately after that judgment I re-
turned home to England, where having
‘occafion to thow the following fummary
of the reports to feveral of my friends,
they advifed me to publifh them for the
Jatisfa&tion of the public. ThisIat firlt
declined, as I expected, that fome of the
Scots lawyers might have been led to

gratify the curiofity of the public in
this particular. But finding that many

of the bookfellers in London were mak-
ing eager enquiries for the reports of
the Seots judges upon this caufe, 1 then
refolved to prefent the public with my
own colleCtion, to which I thought the
letter fent me from Scotland, might

Lo {ferve
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ferve as a proper preface, and therefore
I got leave of my friend to publith it
accordingly. And I am perfuaded the
reader will find, that the ftate of fals
therein fet forth, will enable him fully
to underftand the following reports,
which otherways it would not have been
in his power to have done. For this
publication I fhall make no apology,
againft it I dread no cenfure, and would
have willingly prefixed my name to it,
if I had thought it of any confequence.
However, I have thought it right to in-
fcribe the title-page with my profeffion,
which 1s a prefumption at leaft of ac-
curacy and fairnefs in the following pages.
I will not fay, That every word as fPoken
by the judges will therein appear ; but
{am {ure there fhall be nothing there
out what they did {fpeak, making only a

little
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little allowance for fupplying in my own
words, fome things which I could not

take down exatly as fpoken. I there-
fore flatter myfelf, That the following

fummary will do no difcredit to the court
of feflion; but that, on the contrary, it

will give my countrymen a very high
idea of the abilities, learming and inte=
grity of all the Scots judges,
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SPEECHES, &ec.

The Lord Prefident {poke firft, and
delivered himfelf to the following

purpﬂfe-:_

¢ C'INCE it may happen, my Lords,
; that this great caufe may, by a
¢ divifion of your lordfhips, come to my
¢ cafting vote, I think it proper now to
¢ give you my opinion, and to lay before
¢ you fully the reafons of it. In order to
¢ bring the cafe diftin&tly before your
¢ lordfhips, Ifhall firft ftate the principles
¢ upon which the decifion will proceed ;
¢ and thefe are contained in the 38th page
¢ of the defendant’s memorial, and which

lis
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¢ 1s there expreft in the following words :
¢ The memorialift does not pretend to fet
¢ up the acknowledgment of parents as
¢ of itfelf a probatio probata of filiation,
¢ nor is there the leaft occafion to do fo
¢ in the prefent cafe; but he contends
¢ that a proof of fuch acknowledgment,
¢ or even of habite and repute, 1s good pre-
¢ fumptive evidence, and fufficient ground
¢ for a jury to ferve him. ‘Such fervice
¢ may indeed be challenged upon evi-
¢ dence offered, that the child is fuppo-
¢ fititious ; but fo long as clear and unde-
¢ niable evidence 1s not brought of the
¢ challenge, the verdi&t and proof on
¢ which 1t proceeded will ftand in full

¢ force.”

“In confidering this great caufe, I
¢ muft notice that there are two kinds of

¢ evidence ;
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¢ evidence ; 1ft, Dire& or demonfirative,
¢ which excludes the poffibility of the cafe
¢ being otherwife than it is reprefented
¢ by that evidence : 2d, Circumflantiate
¢ or moral evidence, which is all that we
¢ can exped in fuch cafes as this before
“us; and therefore T lay it down as a
¢ rule to take the evidence without en-
‘ quiring into the bare poflibility of the
¢ thing being otherwife. The {imple fa&
¢ before us refolves into this queftion, Is
¢ the defendant the fon of Lady Jane
¢ Douglas, or not? And I am forry to fay
¢ 1it, that my opinion in this great caufe,
¢ after the utmoft pains and attention
¢ which I could beftow, is clearly againft
¢ the defendant; and that by the evi-
¢ dence brought, I am fully and clearly
¢ convinced, that he is not the fon of
¢ Lady Jane Douglas. If the ftory fhall
' M ‘ be
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¢ be involved and attended with conceal-
¢ ment and myflery, and the tale told by
¢ the parties neither confiftent nor uni-
¢ form, this thould awaken the attention
‘ of judges, and lcad us to weigh the
¢ whole of thefe circumflances 1n the ba-
¢ lance of juftice, which I’m afraid in the
¢ prefent cafe will weigh down this defen-
¢ dant. Let us only confider the condu&

¢ of Lady Jane and Sir John, and fee
¢ whether this will quadrate with the

¢ notion of a real birth, or a defign of
¢ smpofiure. It is clear to me that their
¢ condut is, upon the fuppofition of a
¢ true birth, 1improbable to the laft de-
¢ grece. We fee Lady Jane, when very
¢ far advanced 1n her pregnancy, under-
¢ taking a lung, tedious, and fatiguing
¢ journey, and at the fame time conceal-
¢ ing from the generality of her acquain-

¢ tances
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¢ tances the objet of that journey,
¢ though it appears that fome of her
¢ friends, fuch as Mr. Hepburn of Keith,
¢ knew that Paris was the real place of
¢ deftination ; and yet notwithftanding
¢ this, we fee her lingering away her
¢ time at a moft critical period, for a de-
¢ licate lady with child, at Liege, Sedan,
¢ and Reims. There 18 a firange incon-
¢ fiftency in the ftory of the Ipregnancy
¢ from firft to laft. Why not difcover it
¢ in a more folemn manner to her friends ?
* Why oftentatiouily tell it to one, when
¢ with art fhe concealed it from another ?
¢ Why was the marriage and pregnancy
¢ fo purpofely kept concealed ; and why
¢ was fhe athamed to difclofe it to all the
¢ world? Or if the was near the time of
¢ her delivery when at Reims, why did
¢ fhe not lay in there, where the could

M 2 ¢ have
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¢ have {o able afliftance ? or why, if {he
¢ had refolved to leave Reims and to go
¢ to Paris, did they leave their two maid-

¢ fervants, Ifabel Walker and Effy Caw,
¢ behind them at Reims ! By way of ex=

¢ cufe for their leaving Reims, where
¢ they might have had the beft affiftance,
¢ Mrs. Hewit has told us the wonderful
¢ ftory of a lady (whom fhe would have
¢ us believe was Mrs. Andricux, though
¢ it is clear it was not the) giving Lady
¢ Jane the advice to leave Reims on ac~
¢ count of the unikilful pra&itioners
¢ there: And this flory, according to
¢ Mrs. Hewit, was told Lady Jane about
¢ the 6th of Fune, and yet {he does not
¢ leave Reims till the 2d July. And as
¢ an excufe for leaving the {ervant-maids
¢ at Reims, the fame witnefs has told us,

¢ that they had no moeney to carry them

¢ to
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¢ to Paris, though it is clear they might
¢ have been tranfported thither for the
¢ paultry expence of twelve fhillings.
¢ But if their money was run fhort at
¢ Reims, and Paris was the place of their
¢ deftination, why linger at Reims, and
¢ be {pending their laft fhilling in a place,
¢ where, 1f the critical hour overtook her,
¢ the might have been 1n fo great diftrefs
¢ for want of able afhftance ¢ I beg leave '
¢ to obferve another thing here, which is,
¢ that Mrs. Hew:t has told us, that when
¢ they got to Paris they were run to their
¢ laft guinea, whereas this is pofitively
¢ proved to be falfe, by the letter of cre-
¢ dit given them by Mellrs. Khar and
¢ company, at Aix-la-Chapelle, upon
¢ Meflrs. Paniers, bankers in Paris, for
¢ 1979 livres, and which letter of credit
¢ was payable either at Reims or Parts, or

¢ any
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¢ any where elfe, when they fhould pleafe
¢ to draw for it. Here it is worthy of
¢ remark, that both Sir Johh and Mrs.
¢ Hewit have faid, that they got this
¢ money only upon the 1oth July, the

¢ very day of the pretended birth. No
¢ mention at all of this at Godefrois ; but

¢ if we confider the reafon of fixing upon
¢ this {pecial day, and faying, that the
¢ money was paid when in La Brune's,
¢ we fhall find the falfehood neceflary to
¢ carry on the ftory. I have faid there
¢ were concealments and myftery in this
¢ affair from firfl to laft ; and I muft now
¢ recall your lordfhips attention to a train
¢ of this kind on the part of Sir John,
¢ and of Lady Jane, both when at Reims
¢and at Taris. It was amazing, that
¢ when at Reims, and when the preg-
‘ nancy was by their account fo much

¢ advanced,
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¢ advanced, that a delivery next day

¢ would have been no furprize, that they
¢ {hould have concealed the whole affair
¢ from Mr. Mallifer and his family, per-
¢ fons of high rank and charalter, and

¢ who feem to have thown great refpe&t
¢ towards them, and revealed it to fo
‘ many others? When an Abbe Hibert
¢ 1s daily walking with her, and by de-
¢ grees let into the fecret, why was the
¢ fame degree of confidence not thown to
¢ Mr. Mallifer and his family, from whom
¢ they were to have letters recommenda-
¢ tory o Paris? Why not acquaint Mr,
¢ Mallifer of the real defign in going to
¢ Paris; at lealt why give him a falfe
¢ pretence for their going to Paris, which
“15 clear from Mr. Mallifer’s letter to
¢ Monf. Godefroi at the Hotel Chaalons,
¢ wherein Mr. Mallifer recommends them

=10
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¢ to Monf. Godefroi as Scots people of
. qﬁality “ poing to Paris o buy things ;"
¢ and therein begs of him the favour to
¢ take care that they be not impofed

o upon.

¢ When they arrive at Paris, the fame
¢ concealment and myflery runs through
¢ the whole of their condué&t. Does Sir
¢ John call for his cc;untr}fmen there ?
¢ Does he call for Sir William Stewart,
¢ or for the Chevalier Johnflon, Mrs.
¢ Hewit’s coufin german? No: Hekeeps
¢ him{elf entirely free of the haunts of
¢ his countrymen, though, if they were
¢ run to the laft guinea, as Mrs. Hewit
¢ pretended, furely never man ftood more

¢ in need of a friend. This 1s a ftrong
¢ circumfitance indeed, and is not at all

¢ redargued by any thing the deféndant
| ¢ has
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¢ has faid upon thé fubjed, moré eélpéa
¢ cially when we confider Sir John' Stew-
¢ arf’s remarkable fondnefs for his cotin=
¢ trymen. Even after the roth of j-“uly,'
¢ when their fecond child was, according
¢ to their account, left at nurfe with a
¢ woman whom they knew nothing about,
¢ and under the care of Pier Ia I';.fIarre,
¢ whom they themfclves ackrowledge
¢ they did not know where to find;
¢ would they not at leaft have told the
¢ Chevalier Johnfton of this? And bé-
¢ fore they entrufted their fickly tender
¢ child into the hands of abfolute ftran=
¢ gers, would they not have inftru&ted
¢ him to oo and feeit, or at leaft to have
“an eye upon the management he was
¢ to bé'under ¥ When' to all this I join,
“ that all .the letters wrote at that time

* by them from-Paris to Britain; and elfe-
N % WhEI‘E,
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“ where, are falfely dated from Reims,
“and have a dire& tendency to make
¢ every mortal believe they were then at
¢ Reims, what conclufion can I poffibly
¢ draw, but that a flory fo unfairly teld,
¢ cannot be conne&ted with truth. In-
¢ deed the falfehood appears fo glaring,
¢ that it at once lays the foundation for
¢ its own deteCtion.- I have, in what I

¢ have faid formerly, chofen to dwell
¢ moftly upon the proofs arifling from

¢ the res gefle, or condu&k of the parties
¢ themfelves; becaufe I muft own, that
‘1 do not reft very much upon many
¢ parts of the parole evidence in this caufe,
¢ either upon the one fide or other. I
¢ #0 on therefore to obferve Sir John

¢ Stewart’s own accounts of the matter,
“ and the falfchoods and forgeries prac-

¢ tifed by him in’order to gain belief to
¢ his
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this flory. Leaving the ftory of Pier
¢ L.a Marre to be talked of afterwards,
¢ the firft account of the matter given by
¢ Sir John Stewart of this matter, wasin
¢ a note written by his own hand to lady
¢ Shaw in the year 1756, wherein he ex-
¢ prefsly avers the delivery to have hap-
¢ pened 1n the houfe of Madame Mi-
¢ chelle, and at the fame time Mrs.
¢ Hewit writes the Duke of Douglas a
¢ letter, exprefsly fixing upon the fame
¢ houfe as the fcene of the birth. There
‘¢ was then no mention of a La Brune’s,
¢ and indeed this was never the houfe
¢ pitched on till after they both knew,
¢ that upon much enquiry by Sir James
¢ Stewart and Principal Gordon, the houfe
¢ of Madame Michelle had been found
¢ out, and that no delivery had happened

¢ there. Thea and no fooner was it,
N o ¢ that
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¢ that Sir John Stewart alters his tone,
¢ writes a fecond note, transferring the
¢ fcene to La Brune'’s in the Fauxbourg,
¢ and rearing up there the fame number
¢ of perfons as were faid to have been
¢ prefent when the deliverv was averred
¢ to have been in Michelle’s ; and in this
¢ ftory does Mrs. Hewit afterwards join
¢ with Sir John. Here come in properly
¢ the famous four forged letters from
¢ Pler La Marre, which appeared firft to
¢me upon Sir John Stewart’s judicial
¢ declaration before your lordfhips: it
¢ wiill be remembered, that it was upon
¢ crofs-queftioning him, that the IMpro-
¢ bable account which he there gives of
¢ thefe letters, led to the full difcovery
¢ of the forgery. But why forge letters
¢ to fupport the truth? Could not La
¢ Marre himfelf be got? or might not

¢ certi-
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¢ certificates from him have been eafily
¢ obtained ? But, fays the defendant,
¢ though I plead the acknowledgment of
¢ my parents as the legal prefumption of
¢ my birth, yet I do not adhere to the
¢ circumflantiate account given of that
¢ birth by my parents. Strange indeed !
¢ that the acknowledgment of the parents
¢ {hould be pleaded by the fon, and yet
¢ that that fon thould tell the court that
¢ his father had averred falfehoods. It is
¢ indeed no wonder that the defendant
¢ thould endeavour to {hake himfelf loofe
¢ of this declaration, becaufe it 1s no doubt
¢ the foundation of the firongeft parts of
¢ the evidence againft him. In this, how-
¢ ever, the hand of providence remarkabiy
¢ appears, ever watchful over the interefts
¢ of truth, and difcovering the train of
¢ fallehoods b); means of thofe very per-

¢ fons
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¢ fons who at firft invented them. Who
¢ but the parent could be examined in this
¢ caufe upon the particulars concerning
¢ the birth itfelf? Who knew any thing
¢ of the matter but Sir John and Mrs.
¢ Hewit only ? For the many falfehoods
¢ contained in Sir John’s declaration, and
¢ more particularly for the flory told by
¢ him of Pier La Marre, which is proved
¢ to be utterly falfe in every {ingle in-
¢ ftance, the failure of memory upon the
¢ part of Sir John, as 1s alleged, is by no
¢ means a fufficient excufe; for Sir John
¢ is exat and pointed in the whole of that
¢ account: more pains could not be taken
¢ by judges than were taken with him
¢ upon that occafion: Not only were the
¢ queflions put to him in writing, and he
¢ allowed plenty of time to give his an-
¢ fwers alfo in writing, but even after the

¢ firft
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‘firft day’s examination, when he had
¢ figned the declaration fo far as emitted,
¢ we then allowed him to retra® any
¢ thing in which he had been miftaken,
¢ but he never once retrafted either as to
¢ the caufe of his acquaintance with La
¢ Marre, or his being a Walloon, or in-
¢ deed as to any other of the particulars
¢ of that long ftory told concerning La
¢ Marre.

- i‘eaving here Sir John’s declara-
¢ tion, I proceed now to confider Lady
¢ Jane’s account of the matter, which
¢ fhe gave to the late Countefs of Stair.
¢ Itis true, the Countefs herfelf being
¢ dead, we can have no other proof of
¢ this account given by Lady Jane, but
¢ what is contained in the Oath of the
¢ Hon, Mrs. Primrofe, the Countefs’s

¢ own

6
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“owi daughter, who has exprefly told
¢ u¢ the wholé& ¢onverfition as it was re-
¢ Jated to her by hér mother the Countefs
¢of Stair herfelf. We have do reafon
“therefore 1o doubr this evidence, when
“we confider the fenifible and prudent
¢ behaviour of the Countefs of Stair upon
¢ all occafions, which would natﬂraﬂy
“lead her to talk with Lady Jane of the
¢ extraordinary ftory of the birth. What
¢ then appears upon the oath of Mifs
¢ Primrofe? Lady Jane giving as a rea-
“{on for her not coming to Britain to be
¢ delivered of thefe children, That fhe
twas fick at fea, and that that might
¢ have endangered both her life and' that
“of the children fhe was pregnant with :
"'Giv‘ing us' a reafon for the extraordi-
“nary ﬁi-:p of leaving” Reimis, where fhe
“could have had {uch able affiftance, the

“Nery
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* very wonderful ftory about the un
* known Lady, who gave her advice to
¢ do fo, on account of the danger of her
¢ being abufed by the unfkilfulnefs of the
¢ praltitioners there. And when Lady
¢ Stair with great propriety noticed to
¢ Lady Jane the air of concealment, and
¢ of myftery attending the delivery at
¢ Paris; and that all things conifidered;
¢ her delivery fhould have rather beeh in
¢ aroyal manner; what excufe does Lady
¢ Jane make to Lady Stairs? Says fhe,
¢ that was not poflible for me to do; be-
¢ caufe I was not in Paris above half an
¢ hour or an hour before the delivery
¢ happenned. What can be a more falfe
¢ account of the matter than this? And
¢ to what can we attribute the anfwer
¢ given by Lady Jane, but that fhe was
¢ fuddenly ftruck with the propriety of

O ¢ the
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¢ the “obfervation. mrade by the Countefs
¢of Stair as t6 her delivery, being fo
¢ concealed and myfterious, and that it
¢ thould rather have been after the royal
¢ manner. In which laft obfervation, I
¢ fuppofe the Countefs of Stair alluded
¢ to the famed ftory of Conflantia, wife
¢ to, Henry the Second, who Ihearing
¢ that there were fufpicions propagated,
¢as if fhe intended to procure a falfe
£ birth, caufed ere& a royal tent in the
¢midft of the army encamped in the

- ¢ plains of Palermo, and was there pub-
¢ lickly delivered of her child.

K 1 cﬁme now to another particular of
.¢ the .conduc of Sir John Stewart and

-¢ Lady Jane, and that is their never doing
¢ any thing to prove the birth, after they

¢ were acquainted of the doubts and fuf-

¢ picious
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: piéiﬂns which® wefe “entertained  con-

¢ cernin g it:

¢ It appears from the oath of Walter
¢ Colvile, coufin to Mrs, Hewit, That
¢ he heard thefe reports at a very early
¢ pcriod, about three or four weeks after
¢ he received the letter acquainting him
¢ of the birth; and it appears alfo from
¢ clear and undoubted evidence, That
¢ Lady Jane and'Sir John were very early
< acquainted of thefe difadvantageous re-
¢ ports. Upon being {0 ‘acquainted- of
¢ thefe ‘reports, it was/{urely natural for
¢ innocent peoplé. to have produced a
¢ proof, in order to vindicate their own
"¢ chara@er and the intereft of théir chil-
¢ dren; but what proof did tﬁcﬁaﬁﬁer
¢ produce > Four forged letters, and Mrs.
¢ Hewit’s oath, which I believe: to be
O 2 ¢ falfe.
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¢ falle. Various pretences have been
¢ ufed for their not getting thefe necefary
¢ proofs. Lady Jane thought herfelf
¢ affronted, and her honour - attacked.
¢ True, it may be fo---But why not, then,
¢ do fomething to defend that honour and
¢ to afcertain without doubt the birth of
¢ her children for whom fhe had fo great
‘regard? Why was a Madame Tews
¢ applied to, to prove the pregnancy,
¢ when they had at Paris a Pier La Marre
¢ who was the manmidwife, and a Ma-
¢ dame La Brune, and her daughter who
¢ were both witpeffes to this alleged de-
“livery? Or if they wanted fully to
¢ afcertain the pregnancy by the beft evi-
¢ dence that could be expefled, why
¢ apply only to Madame Tewis, who
¢ was their firft Jandlady at Aix La-Cha-
¢ pelle, and whofe houfe they left as early
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. # as the 5th January 1748; when they had
¢ Madame Scholle and Madame Gillef~
¢ fene, with the laft of whom, particu-
¢ larly, they lodged until the arft May
¢ 1748, that they fet out for Paris, and
¢ to whom, therefore, the {ymptoms of
¢ pregnancy, and more particularly the
¢ bulk of Lady Jane, muft have been more
f apparent than they poflibly could have

¢ been to Madame Tewis.

£ Put, then, all theﬁ: Llrcumﬂances n

¢ the conduct of the P’ll‘tlﬂh togc tllEl and
¢ what can we think, but that the ﬂﬂry
¥ 15 not true ? But yﬁl, What I have hi-
¢ therto faid, by 1tfclf is not fufﬁmfm‘ to
pr:}ve the reafons nf reduéﬁun, for ﬂﬂl
¢ the defcndant ma}? allege, Tha.t it is
pnﬂible, that he :mght have been bom
¢in the h:::uﬁ’: G‘f a Madamf: La-Brunc
¢ upon the Toth July 1748, No doubt

¢ 3t
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¢ it is ftill poffible, but then the fuppo-
¢ fition of the defendant _'Is"rrn"'_i{"tifa-p’nft.ed
¢ by any evidence whatever, and is alfo
¢ fully contradited and redargliéd by the
¢ plaintiffs. However, we fhall procecd
¢ to examine this matter more accuratfly :
¢and in the firft place, confi der the proof
¢brought as to the howfe. And upon
¢ this point, [ am clear, That the defen-
¢ dant has not only failed in proving the
¢ exiftence of the Madame La-Brune, in
¢ whofe houfe the delivery is faid to have
¢ happened, but that the plaintiffs have
¢ brought fuﬂicient_eﬁdencc of the abfolute
¢ non-exiftence of fuch a perfon. There
¢1s 1indeed one of that name difcovered,
¢ who was a Garde Malade, or fick nurfe,
¢ but does this perfon in the leaft anfwer
“ the precife and pointed defcription
¢ oiven of t]:iieir Madame La-Brune, both
¢ by
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¢ by Sir John Stewart and Mrs. Hewit ?
¢ not to fay that it is highly incredible,
¢ That a Lady of Lady Jane’s high
¢ rank thould, after having come to Paris
¢ to be delivered, take up her refidencé in
¢ fo wretched an apartment as thofe of
¢ the Garde’s Malade, when it is in
¢ proof they had money enough to hire
¢ more refpectable lodgings. But, be-
¢ fides all, there is another fufficient rea-
¢ fon to prevent the application of this
¢ La Brune, who was the Garde Malade,
‘to the prefent queftion, and that is,
¢ that this woman herfelf was only a
¢ lodger, in the houfe of one Madame
¢ Trawvers., Sir John has faid, That the
¢ Madame La Brune, in whofe houfe the
¢ delivery happened, was recommended
¢ to him by Monf. Gﬁdufrﬂi, whereas
¢ Godofro1 abfolutely denies that he ever
¢ gave fuch a recommendation. Sir John

5 ¢ has
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¢ has alfo faid, That fthe was recoms=
¢ mended to them by La-Marre ; but this
¢ is incredible, becaufeit 1s acknowledged
"By Sir John himfelf, That he never
¢ faw Pier La-Marze at the houfe of Ma-=

dame La Brune till the day of the de=
¢ hivery.

¢ I come now to another material par<

¢ ticular in this caufe, and that is, the
¢ very {ufpicious appearance of Sir John
¢ Stewart and Lady Jane at the time of
¢ their going to the Hotel D’Anjou kept
¢ by Madame Michelle. When they
¢ come there, which, according to Mrs.
¢ Hewat’s firft account, was upon the gth
¢ day after the delivery in LaBrunc’s,
¢ they appear there without either nurfe
¢ or child; and what follows? they are
¢ to go next day to the country to bring
¢ in their child ; accordingly they do go
‘ to

Y i
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¢.to ilie country, and return again with
%4 child and a nurfe, the .::hild almoft
¢ ftarved to death for want of milk; and
¢ the nurfe a poor wretched thief, who
¢ appears to have been {uddenly picked
¢ up upon the ftrects of Paris,” upon fome
¢ emergency when hurry and con-
¢ fufion would not allow them time to
¢ geta better one. In fhort, I would try
¢ to find onc uufufpiciaua circumftance,
“ but cannot. The time of the delivery
¢ 18 fixed for the 1oth July. Here, the
¢ Jetters wrote by Sir John and Mrs. He-
¢ wit, and dated the 1oth and 1:th of
¢ July, without making any mention of
¢ the delivery at all, fall properly to be
¢ confidered. And whatever may be the
¢ effet of the defendant’s arguments as
¢ to the reft of them, yet it flands ac-
¢ knowledged, That there was one of

P ¢ thoie
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¢ thofe actually wrote upon the tenth.
¢ And if we can fix one to be of that
¢ date, how 1s it poffible to imagine,
¢ That this fhould have taken no nofice
¢ of the delivery, or at leaft of the ap-
¢ proaching delivery, when by Mirs.
¢ Hewit’s account, Lady Janc had been
¢ il the whole night before the delivery ?
¢ When to this circumftance of the let-
¢ ters, we add the different accounts
¢ given by Mrs. Hewit about the tume
¢ between the delivery and their removal
¢ from La-Brune’s ; when we {ee her con-
¢ tradiCting herfelf upon this particular;
¢ when we find her fwearing folemnly
¢ repcated times, That it was upon the
¢ ninth day after the delivery, that they
¢ removed from La-Brune’s; and after-
¢ wards in her letter to Mr. Harper, the
¢ minifter, correcting this, and fixing the

¢ fixth



( 107 )
¢ fixth day 1aft6r the birth, as the time of

¢ removal from La Brune’s to Michell’s,
¢ can we think all this conduct confiftent
¢ with the truth ?  But {till {fays, the de-
¢ fendant, in fpite of the evidence now
¢ produced, the delivery may be true as
“i1t 1s fet forth to have happened; as
¢ there 1s no piece of evidence which di-
¢ reCtly excludes the poflibility of 1its
¢ having fo happened. Butinmyopinion
¢ there 1s fuch evidence produced by the
¢ plaintiffs ; and what I mean is Godo-
¢ froi’s books, confirmed by the united tef-
¢ timony of him and his wife. The books
¢ them{elves, in my opinion, remain hable
¢ to no folid objetion, and deferving the
¢ greateft credit. But when to this we add
¢ their oaths, in which there appears
¢ no fufpicioa of perjury, and in which
¢ they fet forth fo firong a caufe of re-

P 2 ¢ membrance
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¢ membrance as Monf. Mailefer’s letter,
¢ recommending them to their houle, can
¢ we poflibly bﬂi&‘ﬁ:_ that all this 1s a
¢ miftake ? I we do fo, it is fuppofing
¢every thing on one fide, againfl clear
¢ and convincing evidence brought upon
¢ the other fide. I told you before, that
¢ I referved the evidence as to the exift-
¢ ence ?f the Pier La Marre, to be talked
¢ of afterwards. I will notice that now,
¢and I muft fay, That it was the evi-
¢.dence brought by the defendant, that
¢ has fatisfied me to be of opinion, That
¢ the flory of Pier La Marre’s being the
¢ accoucheur is a mere fiction. For what
¢ 18 the defign of the defendant’s evidence
¢ upon this head? is it not to redargue
¢ that of Sir John Stewart, whichis juft
¢in fo many words telling your lord(hips,
“That }fdu are not to believe his accounts

¢ of
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¢ of La Marre, but that the d.efendang
¢ has now found out another La Marre,
¢ As to the oath of Menager, wherein
¢ he relates a converfation with La Marre,
¢ of his (La Marre’s) having delivered a
¢ foreign lady of twins, whatever truth
¢ be in 1t, it cannot {uit with the account
¢of Lady Jane Douglas’s delivery. In
¢ point of time, it is clearly long prior
¢ to her delivery, and is fixed to have
¢ been in the 1747. 'This circumftance
¢ appears fo convincing upon this point,
¢ That there is no need to bring out any
¢ other crcumitances, of which there
¢ are many. Hav.ing now run through
¢ moft of the capital points in this great
¢ caufe, I fhall fpeak a litde of the en-
¢ levement of M.ignnn and Sanry’s chil-
¢ dren. 'The firft of thefe certainly hap-
¢ pened very oddly, at the very time

¢ when
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¢ when Sir John and Lady Jane are able
¢ to give no account of themfelves, and
¢ when they appeared at the houfe of
¢ Michelle, under fuch fufpicious circum=
¢ ftances as I have formerly noticed.
¢ The whole ftory told by Sir John
¢ Stewart and Mrs. Hewit, about the
¢ manner of their going out to bring
¢ their firft child to Michell’s, is incon-
¢ fiftent, contraditory, and {ufpicious

¢ throughout. 'Will they only give a
¢ reafon why they did not go to Monf.

¢ Godofroi’s upon their return to Paris
‘in the 1749, in order to bring away
¢ their fecond child ; or can they fo much
¢ as tell us where they were in Paris dur-
¢ ing the time they were fearching after
¢ their fecond child ? No-—They cannot
¢ tell where they lodged, it was fome-

¢ where or other in Paris, but of that
¢ place,
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¢ place, or ftreet, or houfe, they can give
“no fort of defcription. At this very
¢ critical period, was the child of Sanry
¢ flole from its parents, under a falfe
¢ pretence. And the foreigners, who fo
¢ took the child, told its parents they
¢ would hear of them at the inn called
¢ Croix de Fer. I do not fay, that
¢ the plaintiffs have brought the fa&
¢ of the Enlevementes direétly home to
¢ Sir John and Lady Jane; I only fay,
¢ that alongft with fuch a concatination
¢ of other circumftances they have con-

¢ fiderable weight upon my mind.

* Thefe are the material things upon
¢ which I ground my opinion, and Ifhall

¢ now conclude with a few general ob-
¢ fervations upon this caufe, 1ft, I think
“ the condu&t of both parties in their

‘ ma-
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: manag-::ment of the caufe has beesi
¢ blamelefs, As to the cry about the
¢ plaintiffs changing their ground, and

s rcﬁntlng to the evidence of Monf. Go-
¢ dofroi’s books, after they had founded
¢ on Michelle’s, I think it nothing to the
¢ Pﬁrﬁt}f{:. odly, I have given all the
¢ weight to the trallatus parentum, plead-
¢ ¢d for by the defendant, which I think
¢ it deferves. 3dly, Though I do not
¢ chufe to enter upon the motives that
¢ might induce Lady Jane and Sir John
¢ to commit this crime, yet I cannot but
¢ obferve, That their profefled view {eems
¢ to have been, by means of falfe children,
¢ to get pofleflioni of the eflate of Dou=
¢ ¢las ; a great part of which, itis clear,
¢Lady Jane thought would at any rate

¢ defcend to her and her children. 4thly.
¢ As to the death-bed declarations, upon
5 ¢ which
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¢ which fo much weight has been laid
¢ by this defendant, I am old enough to
¢ have feen, That where perfons have
¢ once committed defperate crimes, they
¢ too often carry them on even to death :
¢ perhaps hoping for that mercy from
¢ their Maker, which the enormity of
¢ their crimes would not allow them to
¢ receive here. 5thly, As to the preg-
¢ nancy, I do not think the proof brought
¢in {upport of this by the defendant,
¢ fufficient to ballance the whole of the
¢ other proofs brought by the plaintids.”

Upon the whale, his lordfhip was clear
Jor fuftaiming the reaforts of reduction.

Immediately after the Lord Prefident

had finifhed his {peech, it was agreed by
their lordfhips, That they thould deliver

Q_ their
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thieir opinions according to feniorityy
and therefore Lord Strichen, the f{enior
judge, being called upon to give his opi-

nion, delivered mmfielf as follows.

¢ The proof of the pregnancy ftrikes

¢ me fo ftrongly in this caufe, thatI own
¢ I cannot get over it. And more parti-
¢ cularly, I lay a great deal of weight
¢ upon the Earl of Crawford’s letter to
¢ the Duke of Douglas upon this fubjeét.
¢ I cannot but think that pregnancy may
‘ be proved, fo as to infer an abfolute
¢ certainty of the fat. We know the
¢ feafons of the weather by general ob-
¢ fervation, and why may not the ad-
¢ vancement of pregnancy be afcertained
¢ by fimilar obfervation. I {ee it proved
¢ beyond controverfy, That Lady Jane
¢ gradually encreafed in her f{ize : Ifabel
¢ Walker
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¢ Walker depones to this fo explicitly,

¢ imd T belitve’ Wll'h fo much honetty,
; That I own 1itis a thing I cannot get

“over. If then pregnant, it is clear,
¢ that the muft have been delivered, or
¢ elfe have had either a mifcarriage or
¢ an abortion, which, if fo, it was un-
¢ doubtedly incumbent on the plaintiffs
¢ to prove it, as the pregnancy once fully

¢ afcertained, lays the prefumption for

¢a full birth. This being the cafe, I
¢ cannot think that the defendant 1is

¢ bound to prove his own birth:” This
muft reft upon the acknowledgment of
his parents, and upon their uniform #ra-
{tatus or treatment of him as their fon.
It is incumbent upon the plaintifs to dif-
prove the birth by clear and pofitive evi-
dence: and none fuch, in my opinion,

have they been able to bring. On the
Q 3 con=
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contrary, the defendant, befides the di-
re&t and pofitive teftimony of one wit-
nefs, has brought an incredible weight
of circumftances corroborative of the
truth of his birth, If to this we add,
that the whole ftory of impofture as fet
forth by the plaintiffs is highly impro-
bable, we fhall foon find the balance in~
cline to the defendant. Let us examine
this flory of the plaintiffs, and fee if
they have probability on the fide of
their hypothefis. Was it credible, that
when Lady Jane and Sir John were fa
poor, thatitis proved they could {cargely
maintain themfelves, they fhould burden
themfelves with the danger of fo much
guilt; and the more poverty, provide
for the children of other people? Was
it credible, that when one child might
have {erved the purpofe, they would have
burdened themfelves with twoe? or that

they
”
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they fhould have taken a weakly tender
child to fupport a ftronger one? Is it to
be believed, that after they had got the
impofture of the firft child accomplifhed,
they would have remained fo long in and
about Paris, appearing in public, and
expofed to the view of every perfon that
might be in fearch of them? or upon
leaving Paris, 1s it credible, That they
would have gone to Reims, and remain-
ed there for the {pace of fifteen months ?
It was furely much more natural for
them to have left France altogether, after
having committed fo great a crime. But
not only do they remain quietly and
peaceably fo long at Reims, but they
even go back to Paris a fecond time, to
pick up a fecond child; which fecond
child, when they did find, correfponded
exaltly to the accounts which they had
given of him, fifteen months before
| they
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they faw him, or knew any thing about
him. Such is the ftory as fet forth by
the plaintiffs ; improbable it is, furely, to
the laft degree.

On the other hand, the conduét of Sir
John Stewart and Lady Jane Douglas is
very confiftent with the notion of a true
birth. Much has been faid about the
falfe accounts given by Sir John Stewart,
concerning the particulars of this birth ;
and the inference drawn from Sir John
Stewart’s account of the matter, is, that
the defendant is not his fon. But I
humbly apprehend, That had Sir John,
at the time of his declaration, even ac~
knowledged that the defendant was not
his fon, that this would not have been
fufficient to have {et him afide, after he
had attained the pofleflion of his ftate,
in confequence of his own acknowledg-

ment
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ment of him as his fon. Upon this
point, I refer to the great Lord Stair,
who exprefles himfelf in the following
words, ¢ Filiation is prefumed from mar-
¢ riage, whereby the children are pre-
¢ fumed to be the lawful children of thofe
¢ who are proved to have been married ;

¢ which is yet more pregnant and fa-
¢ yourable on the part of the children,

¢ to give them the right of aliment and
¢ fucceflion, and i1s the probation of the
¢ marriage betwixt thofe who are pre-
¢ fumed parents, which 1s fo fitrong a
¢ prefumption *, That the mother ac-
¢ knowledging another father, than he
¢ that is married to her, will not pre-
¢ judice the children, much lefs will the
¢ aflfertion of the father, that the chil-

¢ dren are not his, though he condefcend

* Lord Stair’s Inflitutions of the laws of Scot-
land, Book 4. Fit. 45.

* upon
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¢ upon another to be the true fathers
¢ Yet, if both the married perfons do
¢ acknowledge, That the child is not pro-
¢ create betwixt them, but by another as
¢ father, who fhould alfo acknowledge
¢ the fame and own the child, it would
¢ elude the prefumption; but if both
¢ married perfons had owned and treated
¢ the child as theirs, the concurring tefti-
¢ monies of all the three, would not pre-
¢ judice the child in the rights of fuc~
¢ feflion to his reputed father and mo-

¢ ther.’

The conclufion which we draw from
any falfehoods and contraditions, which
may appear in Sir John's account of the
matter, 1s, that the defendant is not his
fon ; but we fee, upon the above great au-~
thority in law, That had Sir John and

Lady Jane both owned that he was not
| their
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their fon, after having treated him uni~
formly as fuch for any length of time.
He muft, neverthelefs, have been main-
tained in the pofleflion of his flate.
This being the cafe, I thall make a few
obfervations upon the other parts of the
proof brought by the plaintiffs, no part
of which, excepting that by Monf. Go-
dofroi’s books, and his oath, is totally in-
confiftent with the truth of the birth, or
exclude the poflibility ofit. It is merely
of the negative kind, which can feldom
redargue dire@ pofitive teftimony. I
apply this obfervation, particularly to
the proof attempted to be brought of the
non-exiftence of a La-Marre and a La-
Brune, againft which negative proof,
we have the direct and pofitive teflimony
of Sir ](.:-hn Stewart and Mrs. Hewit,
That La Brune’s houfe was the place of

R the
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the delivery, fhe herfelf one of the wit-
neffes to it, and La Marre the accoucheur.
The defendant has thown clearly there
was a La Marre, an accoucheur in Paris
at the time, and that he delivered a fo-
reign lady of advanced age of twins,
who (as La Marre faid) would be people
of great wealth and rank in their own
;:nuntlry; and that the one of them was
ftrong and healthy, the other weak and
{ickly. Taking, then, all thefe things
together, 1t is not only poflible, but
highly probable, that the whole account

given by Sir John Stewart and Lady Jane
Douglas 1s true. The plaintiffs lay great
ftrefs upon Godofroi’s books, together
with the oath of him and his wife, and

affert, That they have thereby proved

the alibi from the fourth to the four-
teenth July. I muft here obferve, that

we ought to have had the books them-
felves
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{elves produced by the plaintiffs, and
that the producing a notorial copy of
them is not enough. But, however, let
us look into the entries made in thefe
books, we fhall fee fo many blanks, fo
much indiftinétnels and inaccuracy, that
without believing implicitly in Monf.
Godofroi’s memory, we cannot pay re-
gard to them. They have fworn indeed,
pofitively, That the blank article of the
4th of July, does relate to Sir John
Stewart and his company. But in this
it appears to me, they .are very probably
both miftaken. But however that be,
the proof by their oaths fingly fuppla-
tory of their books, which I fece are
liable to fo much error, will not be {uf-
ficient to fet afide the whole evidence
dire& and -circumflantiate, which the

defendant has brought in fupport of his

birth.
; R 2 * Much



(124 )

Much ftrefs has been laid upon an al-
ledged detection of fallehood on the
part of Sir John Stewart and Mrs. He-
wit, in {aying, that they were in want
of money at Paris. It is true, that it 1s
in proof, That Sir John Stewart had
letters of credit for a pretty confiderable
fum, but how do we know that Sir John
had this money free in his pocket after
he received it ; véry probably he had not,
as he was a thoughtlefs diflipated man ;

and therefore, the inference drawn from
this letter of credit upon Paris is too
ftrong. That they were in want of
money when in Paris, is pofitively fwore
to by both Sir John and Mrs. Hewit.
That it may have been fo, I can eafily
believe. It will account for very many
things in their condu&, which may now
appear furprifing to us.

As
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As to the two Enlevements, neither of
them applies to Sir John Stewart ; it is
conjeGture merely. Upon the whole,
I am clearly for afloilzing the defen-
dant.



| Wednefday, July 8, 1767.
Lord KAIMS {poke as follows.

T Shall give your Lordfhips the reafons
of my opinionin this Caufe as {hortly

as poflible.

The firft light in which I view this
matter is, Whether, if Mr. Douglas,
(whom in this argument I call by that
name to diftinguith the perfon) awere
now requiring to be ferved heir to the
Duke of Douglas, we would ferve him
heir ? If this was the ftate of the quef-
tion now, I own I thould be much dif-
ficulted; as T was exceedingly ftruck

with the circumftances that were men-
tioned



{ 127 )

tioned yefterday with fo much weight
from the chair. But the fa& 1s, That
Mr. Douglas is already ferved heir by
a verdi&t of the jury; and therefore the
queftion 1s, if the proofs brought by the
plantiffs be fufficient to void that verdi&t,
and to turn him out of the pofleflion of
his ftate, in which he is now fo firmly
fettled? In my opinion, the proof
brought by the plantiffs 1s not fufficient
for this purpofe, though pe'rhaps it
might have been {ufficient to prevent his
being ferved heir at firft, |

There is one thing which runs through
all the proofs in this caufe, and to no-
tice which is very material ; that is, a
certain confufion naturally arifing from
enquiring into fuch a number of fadls
that have happened at fuch a diftance of

time,
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time. And therefore we fhall be very

apt to err if we draw ftrong confequen-
ces from fa&s, which, for the reafon I
have given, cannot be compleatly afcer-
tained. 1 will give fome inftances of
this. There 1s evidence brought, That
Lady Jane and Sir John Stewart brought
their French fervant to the borders of

France only, and that they there dropt
him. This, when it was firft alledged,

might be confidered as a very fitrong
circumftance to prove a fraud. Where-
as now it comes out clearly, that that
fervant was a French deferter, and fo
dared not enter the kingdom of France.
In this cafe therefore we fhould have
been miftaken, if we had drawn the
confequence which the fa&, as at firft

fet forth, feemed well to bear. 1 will

mention another thing which flrikes me

3 n
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in the fame view. I mean that of Lady
Jane’s loitering fo long upon the road
when drawing {o near to the time of her
delivery. Upon the fuppofition of a true
birth, fhe muft have had her reafons for
doing {fo, which perhaps now cannot
appear to us, for the reafon which 1 have
mentioned before. On the other hand,
if we {fuppole an impofture intended, it
is clear, that the fooner they accomplith-
ed it the better. And her loitering fo
long upon the road, when fhe pretended
to be {fo big with child, could have no
other tendency than to blow up the whole
{cheme they had laid. It is proved, that
they left their maid fervants at Reims,
and yet it 1s {aid that thefe maid fervants
were accomplices. But taking it, That
they were not accomplices, why not en-

truft the affair to them, particularly to Ifa-
S bel
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bel Walker, when f{ince it appears that
(upon the fuppofition of an impofture I
mean) fhe has aCtually perjured herfelf,
and endangered her foul for thefake of
the defendant. . So flanding the affair,
I want fomething whereby I can explain

the condu& of the parties confiftently
with a real birth, and avoid what ap-

pears to me a danger of drawing ftrong
confequences from facts which cannot be
clearly fettled. The proof which the
defendant has brought of Lady Jane’s
pregnancy, is juft what I wanted. For
if one holds this proof to be true, all
the difficulties muft vanith. Of the
pregnancy, I think, there is the moft
compleat evidence that can be produced.
I have always thought, from the begin-
mng of this caufe, that the ftrefs of it
would lie here : and therefore, to do away

the
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the proof of the pregnancy, I expeded
that the plaintiffs would have brought a

proof of a mifcarriage by Lady Jane.
But we are not now in fo firait a cafe:

the fervice has afcertained the ftate of
the defendant, in which he muft be con-
tinued ; and that fervice held pro veri-
tate, except the plaintiffs could have
brought dire& and pofitive evidence of

the contrary. What always touched me
the moft in this caufe, was the forged

letters. Yet I own I cannot give this
circumftance fo much weight as to con-
clude frem- it, that the whole is abfo-
lutely falfe. I am far from thinking
that the evidence of Sir John Stewart was
not good againft his fon; but then I can
explain the whole of that evidence fo as
to make it not abfolutely fubverfive of
the truth of the birth. The forgery of

S 2 the
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the letters was no doubt an unjuftifiable
circumftance in the condu& of Sir John,
but then I fee that thele letters were
meant as an interim proof to the Duke
of Douglas only ; for it is clear to me,
that there was a La Marre, and that Sir
John did, at fome time or other, corre-
{pond with him. The forgery of the
letters then was a circumftance of con-
duct highly blameable in Sir John Stewart,
though I do not think it was much un-
hike the Tournelle procefs, which to me
{feems to have been intended by the plain-
tiffs to ftab the defendant behind his
back. To me nothing can appear in a
more odious light than this Tournelle
procefs does, though I do not fay that
the gentleman who condudied it had any
fraudulent intention in fo deoing. The

plain-
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plaintiffs managers feem from the very
beginning to have been convinced of the
impofture, and therefore it would ap-
pear that they thought every thing law-
ful that would lead to a detedtion.
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-Lood AUCHINLECK gave
his Opinion for the Defendant,
to the following Purpofe.

I Have confidered the caufe with all

the attention in my power, and am
not at all furprifed that your lordfthips
fhould differ in opinion about it, when
I confider the immenfity of the proofs,
and the long laboured argument upon
thefe proofs.

In confidering this caufe I endeavour=
ed to take care not to be as it were
drawn off at the tangent, and was al-
ways willing to liften to any further evi-
dence that could be got. I was there-

fore very glad to have Ifabel Walker ex-
amined
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amined again. To the queftions which
I thought material, this witnefs anfwer-
ed pointedly and diftin@ly ; and though
{hé underwent an examination of two
days from the plaintiffs, with the {pe-
cial’ view, as appeared, of making her
contradit her former evidence, yet, ex-
cept in one trifling inftance, fhe kept
her temper throughout the whole, and
had to me {o flrong an appearance of in=-
tegrity, that I do believe that every
thing fhe has fwore 1s agreeable to
truth: Before I enter into the caufe, I
muft premife a few general obfervations.
In all queftions about filiation, fceptical
people may have opportunities of raifing

abundance of doubts; as it is poffible
that wives may be unfaithful, nurfes

falfe to their charge, and that they may

both confpire to bring in falfe children.
Yet,
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Yet, though fuch things may happen in
almoft every poflible cafe, yet the law will -
determine fuch queftions upon general
principles, requiring a legal certainty in
filiation, not certainty in the abfira&.
Of this daily inftances occur in this court. .
And in the cafe of alledged baftardy par-
ticularly, the law will take its courfe,
and hold the child to be lawful, except
there be abfolute impoflibility of its be-
ing the child of the hufband. Indeed,-
if we had not thefe rules, every thing
would run into abfolute confufion. I
would obferve further, that if a perfon
15 acknowledged by a married couple to
be their child, this is legal evidence of .
it ; and fuch a train of acknowledgment
muft be held ta be a probatio probata or
pro veritate, till the contrary be proved
by clear and undoubted evidence. The

7 longer
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loriger it is before the challenge of fuch
a perfon’s birth is brought, the harder it
is to get the better of this legal pre-
{fumption. If the cafe of DanIas’ had
been like that of Kinnaird, the argument
from the parents acknowledgement would
not have applied; but here there isa
long courfe of acknowledgement for the
{pace of many years together, with the
warmeft affeCtion on the part of Lady
Jane ; and what was very remarkable,
though in very great poverty, neither
Sir John nor her were ever heard to
grudge their giving thefe children a
thare of the very little they had.  The
Defendant muft be a ftranger to the cir-
cumftances of his birth, and fo cannot
be anfwerable for the conduct of his ma-
ﬁagers. It is not in this cafe as upon a

criminal indi&tment, where the guilt

T of
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of the prifoner may often appear from

his behaviour, from his looks, and from
the fhape of his defences.

Thele are the general principles, which
applied to this cafe, will, in my opinion,
dire& the decifion of it. However, I
mufl obferve farther, that I could have
wifthed that we could have had a more
full, clear and fatisfying evidence than
we have : and farther, that this procefs
had taken rife at a time when there were
no bye motives to bring it, inftead of
its being brought immediately after the
defendant had defeated Duke Hamilton
in point of law. I own that I cannot
get out of my view the method in
which this procefs was raifed and con-
ducted. 'This is material, becaufe it will
account for many {ingularities occurring

7 mn
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in this caufe.. Inftead of applying for
an a& and commiffion from this court
to bring a proof of the impofture, the
plaintiffs were pleafed to bring their cri-
minal a&ion before the parliament of
Paris, and procured a monitoire impor-
tant, which treats Sir John Stewart and
Mrs. Hewit as already convicted of the
fuppofition of children. And under the
word Quidam, makes the thing as plain
as if they had put in the initials of their
names. I did not condemn this procefs
before the Tournelle becaufe 1t was un-
fathionable, but becaufe 1t was unjuﬂ.
and oppreflive to the laft degree; and I
think I can give pointed evidence, that
this my opinion was well founded. I
fhall give two or three inftances which
will fuﬂicieﬁtly explain what I mean.

In a converfation betwixt Mifs Louifa
Tia Hybert
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Hybert at Reims, and Mr. Andrew
Stewart, it appears, that at firft the Lady
told him that fhe obferved the pregnancy;
whereas, after the Tournelle procefs, and
the publication of the monitoire, fhe
retraGted this notion, and fwore the di-
ret contrary. Another inftance of this
appears from the condu& of Francoife
Ia Marre, brother to the famous Pier
TaMarre. Mr. D’Anjou, procureur for
the plaintiffs in Paris, in his private me-
morial fays, that Francoife La Marre
told him, that his brother Picr La Marre
was intimate with a Madame La Brune,
and that he had taught her midwifery,
From a fecond note or jotting of Mr,
‘D’Anjou’s it appears, that the other
party had been with Francoife La Marre,
and that he told them every thing but

the information of his brother’s aequain-

tance
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gande with La Brune. . But after all,
when this Mr, Francoife La Marre is
{wore upon our a& and commiffion, he
: fays- he knew nothing at all about his
brother’s acquaintance with La Brune,
Madame Michelle is another inftance of
the milerable bad effe&s of this Tour-
nelle procefs. Upon her being firft dif-
covered fhe faid, That when Madame
Stewart-Douglas came to her houle, fhe
had all the appearance of a woman re-
cently delivered. In fhort, if I could
believe the witneifles adduced after the
. Tournelle procefs, and the proceedings
upon it, I would fairly acknowledge
that the pregnancy is difproved by
thefe watnefles. Madam Sautry, the
mantua-maker at Reums, makes ftrong
endeavours to difprove the pregnancy;
dhe even meafures Lady Jane to make

{ure
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fure work of it. 'When we look into
the plainte to the parliament of Paris,
they appear to be fatisfied that Lady Jane
had every appearance of pregnancy; but
after the monitoire appeared, the me-
‘mories of the witnefles underwent a
great alteration, Some of them being
very much weakened in this particular,

when others were as much improved.

Having thus taken a general view of
the proof brought by the plaintiffs in
this caufe, I have only to add, that I
pay no great credit either to the books
of Police, or to thofe of the Hotels in
Paris. The plaintiffs at fisft fet forth,
that thefe books were infallibly fure,

and liable to no errors or miftakes;

whereas to me it really appears to be a

battle
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battle of books betwixt the refpective
hotels,

Such 1s the evidence upon which we
are to determine this great caufe, ex-
cepting fomewhat as to the conduét of
parties. The proof againft the defen-
dant may be reduced to two general
heads. 1ft, Things exclufive of the
truth of the birth, fuch as Lady Jane’s
age, letters of falfe dates, the enleve-
ments, non-exiftence of La Marre and
La Brune, &c. And 2dly, The alibi in
Monf. Godofroi’s upon the 1oth July.
The plaintiffs have now given up the
point of the age, though it was upon
that alone that the fulpicions firft rofe;
but they fay that fhe had only the ap-
pearance of pregnancy. Well, take it
fo; it is clearly proved that the had fuch

a1
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an appearance; and from all the cirs
cumftances I am fully convinced it was a
real pregnancy. If no appearance of
pregnancy had appeared at all, then the
caufe muft have gone clearly againft the
defendant. None of the other circum-
ftances which are brought by the plain-
tiffs are, asT think, proved, except that
of the forgery of the letters, which al-
ways fluck ftrongeft with me. Here
comes in a queftion, What fhall be the
confequence to this defendant, if his fa-
ther did not aét the proper part? The
people upon the other fide have at times
not a&ed properly neither; for inflance,
the Tournelle procefs and all the confe-
quences of it. In the condu& of which
caufe there 1s fomething that does not a
little refemble La Marre’s letters. Of
this I {hall give the following firong and

prege
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pregnant inftance. At firft the plaintiffs
thought proper to place the {cene of the
alib: in the houfe of Michelle upﬂnlthe
eighth day of Fuly, and this they did
upon the authority of Michelle’s books,
and alledged that the article of Monfieur
Fluratt and bis jfamily wrote in that
book upon that day, was of the hand-
w}iting of Sir Fobn Stewart bimfelf.
This being the cafe, the plaintiffs thought
proper immediately to get this book of
Michelle’s lockt up 1n the Tournelle, in
order, it feems, that the defendant might
never fee it. Inftead of producing the
book itfelf, the plaintiffs have brought a
long oath concerning this book, and
more particularly concerning this article
the, date and hand-writing of the entry
concerning Monf{, Fluratt and his fami-
ly. This gentleman, who depones in'a

12] moft
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moft pointed manner upon his bare me=
mory as to the dates and hand-writing
of the articles of this book, is one
Mazitre Dureffean, a man who has a great
many founding titles, Confeiller du Roi,
and I know not all what, He depones,
That {o far as he can remember, the ar-
ticle which goes before that of Monf.
Fluratt is of a date anferior to that of
the 8th July; and that he remembers to
have afked of Michelle of whofe hand-
writing was the article of Monf. Fluratt:
And that Michelle anfwered the depo-
nent, * That this article was neither of
his hand-writing nor that of his wife’s 3
and that he prefumed it was of the hand-
writing of the perfon who called himfelf
Fluratt. However, the plaintiffs hav-

ing changed their ground as to the alibi,

#* Vide purfuers proof, -pagﬂ 887.
and
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and transferred it to Monf. Godofroi’s;
then Michelle’s book itfelf is produced,
though it feems it could not be got be-
fore ; when, inftead of the dates and
hand-writing being as reprefented by this
officer of the police, it appears clearly
that they are both eflentially different.
What then can be faid to be the defign of
all this? No other furely than to impofe
upen your lordfhips by reprefenting the
alibi to have been at Michelle’s. This
was at leaft a wrong ftep, as much fo
perhaps as the fabricating of the four let-
ters, which may be compared to the pie
frandes which were frequent of old, and

which happened although the people that
ufed them were in the main fupporting
a thing that was right. Yet I do not
vindicate Sir John for this flep, but I
cannot carry the thing {o far as to make

U 2 it
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it overbalance the weight of unfufpici-

ous evidence which the defendant has
produced.

I come now to touch fhortly upon the
proof of the alibi at Monf. Godofroi’s.
In inftru¢ting of which 1 think the
plaintiffs have totally failed, and I muft
continue to think fo, except I can be-
lieve that he and his wife have memories
fuperior to fofeph Scaliger’s. They
have indeed moft unaccountable memo-
ries, according to their own account of
the matter; for they even remember
what coat Sir John had on in the year
1748, Iam however unwilling to be-'
lieve them to be perjured, but I believe
that they had their memories refrethed
by the monitoire, as many others feem-
ed to have had theirs weakened by it,
They have been milled by their books,

which
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which they think all very accurate, tho®
it is proved to demonftration they are
liable to many errors and miftakes. And
becaufe they had marked Sir John
Stewart’s name in the Livre D’nfpec-
teur, therefore they take up an appre-
henfion that the b&lank article of the
4th of July, in their Livre D’pence, re-
lates to him and Lady Jane and Mrs.
Hewit.

Upon the whole, my opinion is, that
as the defendant is now in complete
pofleflion of his eftate, and as the evi-
dence againft him is neithér unfufpici-
ous nor conclufive, that therefore he
falls o be afloilzied.



Lord C Q. A LSTON gavehls
fcnnments in the following
-manngr.

I N delivering my opinion in this caufe,
I will not run uver the whole of the

arguments ftated upon cither fide, but
will endeavour to take one clofe conne&-
ed view of the whole. The queftion
now before us, falls to be determined
upon frinciplf:a of law, of importance
not only to ﬂlis country, but to all man=-
Eind; and of ‘thefe principles the firft
i*s,; that there is no direc? proof neceflary
to eftablifh filiation. Accadents innu-
merable and unavoidable may prevent a
claimant from bringing dire@ evidence
of his birth, more efpecially if the fame
has happened when his parents were

4 tra-
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travelling abroad in a fordign country,
Yea._, I will a&ttenf_ufe to Tay, That of all
the numecrous audiéﬁce NOw ﬁfefeﬁt,
there i is nut, pefhaps, ore in a Hithidied
able to brmg cnmpleat leg:ﬂ Evld&nce of
the precife time :-md place, and other cir
cumﬁances attendmg it. For this' gond
reafon, therefore, it is, That' ‘the law
has required no other proof of a perfon’s
birth, but the acknowledgment of the
parents, and the habite and repute confe-
quent upon that acknowledgment. 1 do
not mean to fay, that fuch may not be
defeated by a contrary proof; I only fay,
That it 1s legal evidence, as much as if
the dire birth had been proved by wit-
neffes ; and that, until it fhall be redar-
gued by a clear and pofitive proof of
the cnntrﬁry. So ftanding the law as I

apprehend, the defendant is entitled to
found
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found upon the acknowledgment of his
parents, and the habite and repute fol
lowing thereon as probatio probata. The
confequence of which 1s, 'That the onus
proband:. muft fall wholly upon the
plaintiffs in this caufe. I am alfo cqually
clear, that before the plaintiffs can pres
vail here, they muft bring fuch evidefice
to your lordfhips, as would have been
fufficient to have convicfed Sir John,
Lady jane and Mrs. Hewit of the capi-
tal crime of fuppofitio partus ; and if fuch
firong proofs are neceffary only to bal-
lance the legal prefumption for the birth
of the defendant, much ftronger muft
thefe proofs be, where there is both a
diret and a circumftantiate proof of the
birth, asis the cafe here. I fhall confider
firft the proof fo brought by this defen-
dant, and then the proofs brought by

the
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the plaintiffs, upon which they would
have us to fet his proof afide, The de-
fendant’s proof naturally divides itfelf
nto two principal parts, the proof of
Lady Jane’s pregnancy, and the proof
of the delivery. And firft, as to the
pregnancy, in {pite of all the plaintiffs
have advanced as to the uncertainty and
fallibidity of fuch proof of pregnancy,
i muft, according to all the lawyers
opinions I have ever read upon this {ub-
je&, hold pregnancy to be a thing ca-
pable of a certain proof: And whatever
a {ceptical phyfician may have given as
his opinion in this caufe, as to the un-
certainty of the proof of pregnancy,
yet I regard not his opinion either, for

‘the reafon which I have now given.

‘This being the cafe, I go on to enquire
whether or not the pregnancy cf Lady
X% Jane
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Jane Douglas is proved: And that it is
proved, I am clear, from the oaths of
Mrs. Hewit and Ifabel Walker, and from
the declarations of the other maid Effy
Caw, who died before fhe could be put
upon oath in this caufe. And all their
evidence ftands fo ftrongly fupported by
the oath of Mrs. Hepburn of Keith,
and fo pointedly confirmed by a number
of other refpectable perfons who had the
moft intimate acquaintance with, and
moft frequent opportunities of {eecing
Lady Janc at that time; that I can have
no doubt of the matter, Againftthis the
negative evidence brought by the plain-
tiffs can never be held fufficient. And
indeed, it does appear, that the plaintiffs
themfelves were convinced of the preg-
nancy : not only from their firft plainte
to the parliament of Paris, but alfo from

the
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the teftimony of Sir William Stewart in
this caufe; who depofes, That in a con-
verfation which Mr. Andrew Stewart
had with the honourable Mr. Murray
at Paris, he (Mr. Andrew Stewart) owned
to Mr. Murray, ¢ That he had all the
¢ proofs in the world of Lady Jane’s
¢ pregnancy, but none of her delivery.”

I come now to confider the proof of
the delivery itfelf. This, indeed, refts
upon the teftimony of Sir Johnand Mrs,
Hewit, who were the only witneffes
that can be found to the a& of deliver}r;
But then it falls tobe noticed, that their
dire& and pofitive harmony to the fa&
is confirmed by a train of fuch circum-
ftances, and thefe circumitances fall in
{o exaétly with the account given by Sir
John and Mrs. Hewit, that they afford

L 3 con-
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éonviction to my mind, as ftrong as if
{fo many more witnefles had fwore directly
to the fa&. The circumftances which
I mean, are contained in the oaths of
Do&or Menager, and Madame Garnier,
the nurfe of the fecond child. It would
have bezen, indeed, next to a miracle, if
Sir John Stewart, in order to accomplifh
thisalledged impofture, thould have pitch-
eéd upon a Pier La Marre, to be the

A&itious accoucheur, who, as he himfelf
told to Do&tor Menager, had about that

time delivered a foreign lady of high
rank, and of an advanced age, of twins,
'Ithe youngeft of whom was intrufted to
his (La Marre’s) care to be nurfed. But
this is not all; you have Madame Gar-

nier herfelf {wearing exprelly, That fhe
nurfed a child given to her by Mr. P. La

Marre, and that he told her to take ex-

ceeding
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i‘:"ecciing gfeat care of the child, becaufe i
was belonging to foreigners, peﬁple. of
difinétion ; and might be a rich man in
his own country. If, to all this, we add,
the accidental manner in which both
Do&or Menager and Madame Garnier
the nurfe were difcovered, it muft eftablifly
the credibility of their teftimony be=
yond doubt. AndIam really convinced,
That if Giles and Francoife La Marre,
had fpoke out the truth, the evidence
upon thefe articles which T have narrated,
would not have been liable even to the
fhadow of an Ubjééﬁcn. But even, fup-
pofing that there had been lefs proof of
the acl of delivery, either by witnefles
or by circumftances, it falls to be no-
ticed, That the two proofs of pregnancy
and delivery mutually affift each other,
~and eftablifh-the one great point fought

after,
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after; viz. that there was really a deli«
very. Yea, had there been no prmf at
all brought of the act of delivery, and
which may have been the cafe often, as
the a& of delivery 1s often tranfient and
even in a moment; yet, as {he is clearly
proved to have been pregnant when fhe
went to Paris, the law would have pre-
{umed, That {he was there delivered ac-
cording to the account fhe herfelf gives
us. As the proof of the circumftances
before, fo the proof of what happened
after the delivery convinces me, that
there is no fallchood 1in this cafe. We
have Lady Jane difplaying upon every
occafion the firongeft maternal affetion
for thefe children. You have the depo-
ﬁtions of 1 believe a hundred of wit-
nefles, that the fecond boy Sholto was

the very pi¢ture of Lady Jane. A cir-
cumfitance



(159)
cumftance which has its weight with me,
confidering the fenfe and charader of the
people who affirm it, and as I fee that
every lawyer who has wrote upon fuch
queftions as this, treats of the fimilitude

of features as being a prefumption to efta=
blith a real birth.

The plaintiffs have, in order to fup-
port their plea, found it neceflary to
difcredit the teftimony of the witnefles
who had depofed to the pregnancy ; and
more particularly they have attacked

with all their force the credibility of
Mrs. Hewit and Ifabel Walker, two

perfons who it is in proof had al-
ways maintained charalters free of
the leaft exception. Both thefe witnefles
were examined in your lordfhips pre-

fence, Mrs. Hewit feveral times, and
8 Mrs.
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Mrs. Walker once; and in my opinion
delivered their teftimonies with fuch con-

ftancy and firmnefs as nothing but truth
could infpire, and which led me firmly
to believe all that they refpetively
fwore. There are indeed in their ac-
counts of the matter a few trifling con-
traditions and variations in fome of the
moft minute matters of their detail;
which, inftead of being either wonderful
or fufpicious, is a circumftance which
may naturally be expected to happen af-
ter fo long an elapfe of time, and inftead
of leflening (in my view) encreafes the
credit dye to their flory. I thercfore
‘hold the proof which the plajntiffs have
brought to be by no means fufficient to
Fdifcredit the teftimony either of the one or
the other of thefe capital witnefles. I have

thus

T
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thus run through the bulk of the proof
brought by the defendant, and which it
is to be confidered he was not obliged to
bring, and fhall therefore proceed to
examine with as much accuracy as I can
the proof brought by the plaintiffs. The
plaintiffs proof is not pretended to be
direct or pofitive, it is circumftantiate
wholly. I have ever confidered it as an
uncontravertable principle of law, that
wherever there is a proof upon one fide
by credible witneffes (which is the cafe
here) this cannot be thaken by a proof of
eircumflances, when thefe circumftances

are not inconfiftent with, nor exclufive
of the principal alledgeance eftablifhed by
witnefles. 1 will give one inftance in the
proofs which the law admits in the cafe
of theft. This crime is generally proved
by a train of circumflances; that the

4 perfon



( 162")
perfon charged with the theft was found
with the ftollen goods in his poffeflion,
that he was habite and repute a thief, or
fuch like circumftances. In order to free
himfelf from the charge attempted to be
proved againft him by fuch a train of cir-
cumitances, the prifoner at the bar gene-
rally alledges that he came by the goods
in a lawful manner. And if he fhall be
able, by the teftimony of two unfufpetted
witnefles, to prove this fa&, the whole
circumftantiate evidence reared up againft
him falls to the ground at once; and

that for this good reafon, that thefe cir-
cumftances, though they be fully proved,
are not inconfiftent with the alledgeance
of the prifoner proved by dire& teftimo~
ny. If then we fhall take a view of the
various circumflances adduced by the
plaintiffs, we fhall be convinced that

& A they

o w—.
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they might have all happened confiftently
with the defendant’s hypothefis. For
many of the moft material of thefe fufpi-
cious circumftances the defendant has_
been able to account; and though they
had not been accounted for, yet they did
not apply. As to the declaration of the
defendant’s father, Sir John, I {hall only
barely mention, that through the whole
of that examination, Sir John fhewed
not the leaft confcioufnefs of guilt, As
to the four letters from Pierre le Marre,
which are alledged to be forged, I muft

obferve in the firft place, that I am not
fatisfied that thefe letters were really
forgeries by Sir John. And adly, That
though we fuppofe them to be forged,
yet this cannot defeat the dire& and
circumftantiate evidence brought by the
defendant, and which does not reft

¥ 3 upon
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upon any after act or deed of his father
Sir John.

As to the alib: in Godofrois, I pay no
#egard to his books; and though thefe
are fupplied by his cath, in which it 1s
highly probable to me he i1s miftaken, yet
they are not fufficient to defeat the whole

of the evidence on the fide of the de-
fendant,

I now draw towards a conclufion, and
have only to add a few general obferva-
tions. The fyftem of the plaintiffs ap-
pears to me incredible in all its parts.
Lady Jane 1s clearly proved to have been
- capable to have children, Why not then
have children ? Is it at all credible that
upon their return from Reims to Paris,

when they had only picked up one child,
that they fhould have given out to theix

friends
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friends there and elfewhere, that they had
two. Yea, might not this circumftance,
taken by itfelf, have afforded ground for
an almoft immediate deteCtion ? When
come to Reims, they give out that their
fecond child, whom according to the
plaintiffs they had not yet picked up,
was a {ickly, tender infant. But this is
not all, for at the diftance of fixteen
months after this, the child they bring
with them from Paris was found exactly
to anfwer the defcription given of him.

Upon the fuppofition of an impofture,

this is all truly miraculous.

Lady Jane Douglas’s private letters to
Sir John and her other friends upon the
fubject of her children, are wrote in a
ftile fo affeCtionate and tender, {fo uncon-
ftrained and natural, that they afford

full
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full’ conviction to me of two thingsy
ft, That they were never intended for
public infpetion ; and 2dly, That they
flow from an innocent mind opprefled
with misfortunes, though free of guilt.
Shall we then, my lords, after fo clear a
proof on the part of the defendant, upon
which he has been in pofleflion of his
flate to the age of manhood, deprive
him of his illuftrious birth and princely
eftate ; and, upon a moatly colle&tion of
inconclufive circumiftances, fend him back
to be accounted the fon. of an infamous
beggar, who has perjured herfelf in the
face of your lordfhips? One thing more,
and I have done. The pmceedingsgiu
France, in confequence of the Tournelle
procefs and monitoire, ftruck me with

horror and indignation; and more parti-

cularly I was fhocked to fee a Britith a&
and
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and commiffion garbled by an arret of

the French king.

Upon the whole, I am convinced that
this defendant is the fon of Lady Jane
Douglas, and therefore that he falls to

be afloilzied.
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|

gth Jul}f.
Lord BARJARG fpoke firft

this day, as follows :

IN giving my opinion upon this caufe,

I do not think 1t neceffary to recapi-
tulate much ; it will be fufficient to trace
fome of the outlines of the proof, and to
draw the confequence from thefe facts fo
eftablithed. The queftion before us is a
point of fa&t merely ; that i1s, Whether or
not the defendant is the fon of Lady Jane
Douglas? Upon whom the onus proband:
18 to be laid, 1s a preliminary point,
upon which I cannot agree to adopt the
arguments on either fide, both fides hav-

ing
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ing carried them too far. We can get
but few rules of law to apply to fuch cir-
cumftantiate cafes,; but the following
rules feem to me to be well founded in
reafon and fenfe: 1ft, It is not {ufficient
for the defendant to fay, that as he ftands
in poffeflion upon a verdi&, therefore he
15 obliged to bring no further evidence;
2dly, Neither are the purfuers to be ex-
cufed from their proof. It is incumbent
upon them to point out what defelts
there may be in the evidence upon which
the verdi& proceeded, and to bring what
farther evidence of its falfhood they can:
and upon the whole of that evidence we
muft pronounce judgment accordingly,

taking into our view every fat and cir-
cumf{lance more or lefs material, as they
ftand more or lefs connefted with the
‘material obje& in view ; that is, the birth.
' A the
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of the defendant. From the very nature
of the evidence, the plaintiffs were led to
contravert the pregnancy, becaufe preg-
nancy 1s infeparably connefted with the
delivery, and yet I do not think that the
plaintiffs have fully difproved the preg-
nancy. Indeed the appearances of preg-
nancy at leaft, arc eftablifhed without
doubt when at Aix and Liege ; but from
the time that Lady Jane leaves Liege,
that appearance becomes more uncertain,
and grows more fecble, as they advance
nearer to Paris, the place of their deftis
nation. Indeed Lady Jane paft quickly
through a ftrange country, which 1s a
‘circumitance that may account for peo-

ple’s inattention to her; and as to thofe
who have {worn fo pointedly to the preg-
nancy, they might be deceived with the
appearance, and think it real. Perhaps

4 an
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an aCtual and real pregnancy cannot be
certainly proved; there are many difeafes
that imitate pregnancy; and when to
this I add the rifque that Lady Jane run
by long journies, rough and bad roads,
and bad machines, I am led to conclude,
that notwithftanding the appearance of
pregnancy, which is proved, yet the de-
fendant is not thereby relieved of bring-
ing probable eyidence of his birth,

It is remarkable in going ower this
proof, that Lady Jane ftaid no lefs than
nine days at Sedan. We have the evi-
dence of Mrs. Hewit and of Mrs. Glafs
as to what happened there, and which
evidences contradi¢t each other to the
laft degree, though both of them f{eem to
agree in Lady Jane’s being in danger of a
mifcarriage when there. From that time

L 2 on
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on till they arrived at Paris, it is agreed,
that Lady Jane had no difficulty in per~
forming her journey, nor any threatnings
of her approaching delivery.

The evidence of the birth divides it-
felf into two clafles, 1ft. That evidence
arifing from the teftimony of Sir John
and Mrs. Hewit, and from letters wrote

by them and by La Marre. 2dly, The
teftimonies of Do&or Menager and Ma-

dame Garnier. This is the whole of
the defendant’s evidence of his birth, and
with great regret, I muft give it as my
opinion, That it does not appear to me
{ufficient for the purpofe. If we take
one clafs of his evidence without the
other, it is clearly not fufficient; if we
join them tﬂgethér, they mutually con-
tradi¢t and deftroy cach other. The
proof of the forgery of the four letters

from
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from Pierre laMarre, does,in my opinion,
deftroy any credit due to the teftimony
of Sir John Stewart and Mrs. Hewit as
to him. The plaintiffs have endeavour-
ed to prove, that Lady Jane knew of the
forgery, and that fhe relied much upon
thefe four letters to prove the birth. But

I own, Idonot think they have fucceed-
ed in this,

The fecond branch of the evidence for
the birth confifts, of the evidence of
Doctor Menager and Madame Gar-
nzer.  Tam unwilling to give way to the
idea, that any witnefs is willingly per-
jured. I believe the accounts that Door

Menager gives of his converfation with
La Marre; I believe that La Marre was
for fome years in the Hotel Dien ; and
that he afterwards practifed as a furgeon
in a very low fphere, and was a good

deal
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deal employed in fecret fervices. But
then it is clear, that this La Marre can<
not be the fame one, that Sir John
Stewart defcribed {o particularly. Do&or
Menagﬁr‘a friend, La Marre, was not a
Walloon, neither could he be a {urgeon
of a regiment in the year 1721, becanfe
he was then but a mere boy. It was
very natural for fo obfcure a man as the
La Marre fwore to by Do&or Menager,
to boaft of his great practice, but it would
be drawing too firong confequences from
the flory which he told about the foreign
lady, whom he brought to bed of twins,
to fix that foreign lady to be Lady Jape
Douglas. Thisis not the only objeétion
to the application of this eﬁdence to
the prefent queftion, for it appears
clearly in proof, that if this La Marre
did really deliver a foreign lady in the
way fet forth by Menager, it muft have

been
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been in the year 1747. For we have it
. clearly afcertained by the evidence of
Monf. Giles, That Do&or Menager was
attending the army during the whole of
the year 1748. I do indeed reft more
upon the evidence of Giles, than upon
that of Menager and Madame Garnier.
The eonfequence of which, is, That
Menager’s oath applies to an earlier pe«
riod. The defendant fets forth, that he
was born upon the 1oth July 1748, in
the houfe of a Madame La Brune. Of
this the defendant has produced no fuf-
ficent evidence ; he muil ftand upon the
evidence I mentioned before ; and there-
fore, all thefe objeftions to the evidence
of Sir John and Mrs. Hewit firike in
properly here. The circumftances, fi-
tuation and bufinefs of the La Brune,
in whofe houfe, fays the defendant, Lady
Jane may have been delivered, are totally

different
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different from thefe condefcended on by
Sir John and Mrs. Hewit, repeated
times, as well upon declaration as upon
their oaths. From thefe things, there~
fare, I muft draw the conclufion, That
the defendant has brought no evidence
to fhow, that Lady Jane was delivered

in the houfe of a La Brune, and by a
Pierre La Marre.

As to the alibi in Monf. Godofrois, I

think his books are good evidence of this;
it is at leaft moral evidence of it, all that

can be expected in {fuch a cafe, and there
lies no probability at all upon the other
fide.

- If Sir John and Lady Jane had been
now pleading for themfelves againft this
evidence, they would have had nothing

to fay, except they could have produced
as
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as ftrong evidence to fhow, that they
were actually at this time in the houfe
of a Madame La Brune: But when to
this evidence by Monf. Godofroi’s books,
we add the obfcurity and concealment,
and want of truth in the accounts given
of this whole matter by Sir John, Lady
Jane and Mrs. Hewit, the evidence 1s fo
fituated, that upon the fide of the de-
fendant’s birth, there remains but a
bare poflibility; whereas, upon the fide
of the plaintiffs, there is a great weight
of probability, and even of moral cer=
tainty. Much has been faid about the
Enlevements, though I am far from
thinking, that there is any dire@ evi-
dence againft Sir Joln and Lady Jane
upon this articles The only propofition
eltablithed -by that part of the proof, is
Thiat Mignon and Sanry had in the

A a month
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month of July 1748, and Novembét
1749, a child carried off by each of
them by foreigners ; but then, upon this
point, I muft join the ¢ffec? of the plain-
tiff’s proof, to the defecls of the defen-
dant’s proof, an& then take the cumular
amount of the whole. I have fpoke fo
far, and have given my reafons for being
againft the defendant. But, I own, 1
have fome doubts, as this 1s a circum-
ftantiate evidence againft Him, Whether
as he 1s free of all blame from any irre-
gularity or crimes committed by his pa-
rents, whether, therefore, he may hot be
entitled to lay hold of the mere poffidility
of the fact as fet forth by him ; and more
efpecially as he 1s now in pofieflion of his
Sate by a verdi&. However, to this, 1
fee one obje@ion, that as a child owes

his birth to his father, {fo he muft take

his
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his ftate alongft with the accounts given
by his parents ; and, in fact, the defen~
dant’s whole plea hangs upon the ac-

knowledgment of his parents.

There were fome other things which
at prefent feemed to be {pecious upon the
fide of the defendant ; particularly, it was
afked, what could be Sir John and Lady
Jane’s motives for this impofition of
children ? 'What their motives might be
1s impoffible to know exad@ly, without
knowing the charaters exallly: and
whatever were their chara&ers, it 1s cer-
tain, That the argument of the defen-
dant, that upon the fuppofition of an
impofture, 1t was bringing a needlefs
burden and inconvenience upon them,
will not apply. For if the confideration
of inconvenience could have had any

Aa 2 weight
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weight with Lady Jane, it would have
prevented their marriage altogether, Lady
Jane, in her letters, ufes a certain myfte=
rious way of writing alongft with the
warmeft affeCtion towards thefe children.
For this affettion towards children not
her own, 1t 35 indeed very difficult to
account: But we muft confider that Lady
Jane was a lady of great humanity and
charity, which might infenfibly lead her
to contract an affetion for thefe children,
whom fhe had deprived of their true
parents, She was alfo thought a wo-
man of high fpirit and honour, which
might lead her to compleat, by every
pollible means, a fcheme, bad as it was,
which fhe had once taken in hand.

From all this, then I conclude, that
we fhould f{uftain the reafons of re-
duction.
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Lord AL EMO R E {poke next

as follows.

I Have formed an opinion conform=
able to that now given. I attended
with all the care I could to the fenti-
ments of thofe judges who gave their
qﬁiniﬂns yefterday upon the other fide
of the queftion from me, They made
me examine again the grounds of thatopi-
nion which I am now to give; and after
confidering their .arguments as much as
I could, I found my fentiments rather
confirmed than fhaken. Though my
opinion is clear in this caufe, yet I muft
own it isa difficult caufe. This, amongft
other things, has been owing to the art
| 3 and
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and abilities of the defendant’s council,
who, in attempting to fhake the circum-
ftantiate evidence brought againft him,
took thefe circumftances one by one,
and then drew their conclufion, that this
was all that the plaintiffs had proved.
Whereas 1n ftating their own proof, what
was but a prefumption in one page,
was in the next pofitive evidence, and
then rofe to a demonfiration. All this
perplexed me a good deal, and I was
therefore obliged to return to the gene-
ral view of the whole proof in this

caufe.

There have been fome little points of
law attempted to be brought into this

caufe, though the queftion before us 15 a
point of fa& entirely, upon which any
man may judge. It is a jury-caufe:

and
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and it is a caufe where every body will
judge for themfelves, and alfo judge
thofe who judge it. Much has been faid
upon the defendant’s fervice, and his pof-
feflion confequent upon it: I think he
was rightly ferved upon the proof as 1t
then ftood, and would then have had the
fame opinion myfelf. By the pofleflion
of the eftate in confequence of that fer-
vice, the defendant has been enabled to
fupport his defence; but farther than
this, what can that fervice entitle him to
in this caufe? It is of no weight as to
the evidence, becaufe we are-to judge of
the point of fact.—It cannot have more
force than the decreet of an inferior
court under your lordfhips review. It
muft ftand or fall upen its own grounds,
and can never be held as a probatio pro-
bata. We it here, as come in place of

the
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the grand jury of error, to confider whes
ther this verdi&t fhould be reduced or
not. Surely then the thing under reduc-
tion muft ftand or fall according as it
appears to us now. I give all the force

poflible to the arguments drawn from
the acknowledgement of parents, but

this is not what we all depend upon ; we
we have all hai::it and repute, the un-
contradi¢ted voice of a whole neighbour-
hood or country, befides the acknowledge-
‘ment of our parents. But this habit
and repute the defendant has not in this
caufe; on the contrary it appears, that

the doubts of his birth were coeval with
the birth itielf,

It may be afked, whether Lady Schaw;
who took the defendant into her family
upon the death of Lady Jane, bad a firm

con=
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confidence in the truth of the birth,
when fhe defires Mrs. Napier to write to -
Sir James Stewart in France, and fays,
that fhe gives her a clew to unravel this

dark ftory. Let us examine Mrs. Na-
pier’s letter to Lady Frances Stewart, and
we fhall there find her exprefling her

fears left a failure in fuccefs make things
lefs clear than they now are. Lord
Cathcart in his depofiton fays, that he
had heard the birth often doubted, on ac=
count of the myftery and concealment.
But even {uppoling that the defendant
had been in poffeflion of a general habit
and repute, it 1s but a prefumption, and
therefore mult yield to proof. And this
proof muft, in the nature of things, be
a proof of all fads and circumftances.
And as the one or the other preponde-
rates, fo are we bound to give the

caufe.

Bb I thall
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I will now proceed to ftate fuch parts
of the proof as to me appears moft ma-
terial. I take up Lady Jane Douglas
and Sir John Stewart at Reims, where I
think there appears emough upon the
face of their own condu&t to infer the
conclufion, that it was a fcheme of im-
pofture they were going on. At Reims,
which 1s one of the moft populous towns
in France, Lady Jane had an opportu-
nity of getting the ableft afliftance ; and
befides the advantage of feveral Britifh
people there, to whom fhe daily appear-
ed, and by whom fhe was much beloved.
In this fituation Lady Jane pafles a whole
month at Reims, but at laft when the
eritical period muft have been very near,
fets out for Paris, attended only by Sir
John and Mrs. Hewit. For fo unfeafon-

able a journey fhe can give no reafon;

fhe

e e e sl
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the gives only a falfe pretence, that
there was no proper afliftance to be had
in Reims. And for the extraordinary

- ftep of leaving their maids at Reims,
they give a pretence which is alfo proved
falfe, that they had not money to carry
them to Paris, They arrive at Paris
upon the evening of the fourth of July,
and put up at the Hotel Shaloons, a re-
ipetable inn, to which they had been
recommended by Moal. Maillifer at
Reims. Inftead of remaining in this inn,
or even giving Monl. Godofroi or his
wife the leaft notice of the real intention
of their coming to Paris, or enquiring of
them for the ableft afliftance, they fud-
denly leave his houfe and hire lodgings
at a Madame La-Brune’s, where Lady
Jane is delivered of twins a few days
afterwards, in prefence of that Madame
Bb 2 La-
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La-Brune, her daughter, and a Pierre La-
Marre, who was the accoucheur. | Who
was this Pierre La-Marre ? Says Sir John
Stewart, he was a Walloon furgeon,
whom he had feen at Liege in the year
1721, but who was then in Paris upon
an affair “ en epineufe,” This whole
account given by Sir John, the defen-
dant now gives up. But can he give it
up without giving up his caufe? Sir
John had brought Lady Jane to Paris to

be there delivered by the very ableft
‘hands, and yet he entrufts her to the

care of a wandering {urgeon, whom he
had not feen fince the year 1721, and
who was obliged to be concealed in Paris
wupon account of a ticklith affair. Did
Sir John know where La-Marre lived
in Paris 7 No.---Ile i3 prevented from

telling Sir John that, on account of the

8 -~ ticklith
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ticklifh affair he came on ; though at the

fame time he is to be met with on the
moft public walks in Paris, in the Lux=
emburg or Thuileries. Would then Sir
John have known where to find this ac-
coucheur if he had wanted him {udden-
ly? If Lady Jane, for inftance, had
been feized with her pains in the night?
No.—--Sir John declares he would not
have known where to find him ; and that
if this had happened, he muft have cal-
led another. When to this we add Mrs.
Hewit’s account of the matter, that Lady
“Jane never faw La-Marre ull the critical
time, 1 can appeal to the underflanding
and feelings of the heart of man, that
this ftory has no truth in it. It far ex-
ceeds probability ; it is even improbable
to the laft degree ; fo much {o that it is
impoffible thefe things could have hap-

pened
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pened upon the fuppofition of a true
birth. Lady Jane had ftaid a whole
month at Reims, though it is now in
proof that Paris was the real place of def-
tination. 'Would it not then have been
much more proper to have gone ftraight
to Paris ? None of the witnefles at Reims
mention the leaft of any complaint made
by her, that there was no good afliftance
likely to be got there; and there 1s not
the leaft evidence of the flory told, both
by Lady Jane and Mrs. Hewit, concern-
ing the advice given her by an unknown
lady, to leave Reims on account of the
unikilfulnefs of the praCitioners. Mrs.
Andrieux never gave her any fuch ad-
vice; for it appears, that the never took
her even to be pregnant. However, if

they left Reims to go to Paris for the
the beft affiftance, it was natural and

proper
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proper for them furely to have taken the
very firft advice there; at leafty it is not
to be expeted that Sir John would have

taken fo inferior a man as La-Marre
was.

11l demand the reafon of their leav«
ing their maids at Reims. They give
me a reafon which I prove to be falfe,
After this, 1s their deferting Reims to
be accounted for to the mind of man ?

The delivery is {aid to have happened
in the houfe of Madame La-Brune, and
we have a moft pointed defcription given
of her, of the houfe, and of her family,
both by Sir John and Mrs. Hewit. Yet
they could give no defcription of the houfe
fo as to find out in what place it lay. In
thort, this great event of the birth hap-

pened
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pened in a place which no body could
ever either find out or hear of, and which
never had any exiftence ; though it is
certain, that the greatnefs of the event
mufl have rivetted it eternally in their
minds. I obferve, that wherever there
was a real place, thither they have been
effeCtually traced; but to La-Brune’s
houfe they have not been traced, becaufe

there was no fuch perfon. Upon the
ninth day after the birth, according to

the account given by them, they change
their lodgings, on account of buggs;
and when they appear at Michell’s upon
that day, they have no child with them
at all. Where were their children ?
They were fent to nurfe. 'What was the
reafon of this, of f{ending them both
away they knew not where ? According
to their own account, the eldeft was

{fome-
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fomewhere in the country towards St.
Germaine, and they are to go next day
from Michelle’s 1n order to bring home
this child. Accordingly they do go away,
and return again, bringing with them a
child in all appearance much older than
their child could be, under the care of a
nurfe who had no milk to give the child,

and who had the l:ing’s_ mark upon her

as a common thief. Mrs. Hewit has
faid, that during the whole tume Lady
Jane was at Michelle’s, fhe never went
abroad ; whereas 1t 1s clear, that fhe
went in a coach to fee the moft remark-
able {quares in Paris : and that the went
alfo to fee Verfailles. Though during all
this time fhe never once went to fee her
fecﬂnd child, though it was {o fickly and

tender, and though, according to the ac-

count given of it now b-y the defendant,
Cc® it



«

( 194 )

it was within half a league of Paris.
There is one thing very material to be
obferved 1n this caufe, and thatﬁis, that
they never wrote to any perfon of the
birth till the 22d July. Was 1t natural
for them to have concealed fo joyful an
event for the {pace of twelve days. Would
they not rather have taken the very ear-
lieft opportunity of communicating to

their friends fuch joyful intelligence.

1 come now to examine the evidence
brought by the plaintiffs, which to me
clearly difproves every part of the ac-
counts given by Lady Jane, Sir ]uhn,
and Mrs. Hewit, It appears from Monf.
G;odnfmi’s' books, and he and his wife
have alfo fiorn it dife&lly, that Sir ]ch:i_
and his company came to his houfe thf::
4th July, and continued there till the

| 5Nk 13th
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13th or 14th. If this be good evidence,
what becomes of the birth upon the 1oth
of that month? According to common
rules it 1s fufhicient evidence, and there=
fore the defendant has made his chief at-
tack upon this evidence. But none of
your lordthips have faid that Monf. Go-
dofroi 1s not a credible witnefs; you have
only faid that he may have been miftaken
in trufting too much to the accuracy of
his books. I have confidered all the ob-
jeftions brought againft thefe books, and
I think they have, like fire to gold,
brought them out more clear. When
then we have {uch evidence, why fhould
we not believe it? Does it not at leaft
remain good till 1t is contradicted ? Where

18 it contradilted ? By whom 1is it contra-
dited ¢ Only by Sir John Stewart and
Mrs. Hewit, whom your lordihips fee

Ce 3 evi-
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neceflarily taken place to accomplifh asf
impofture. It was not neceflary upon
the {fuppofition of a true birth. Let no-
body fay there was not time enough to
pick up a child, when you have it
proved to you that in that time the child
of Mignon was afually fo picked up.
Having thus got pofleflion of a child,
could they have returned to the fame
houfe where they were formerly ? No.—
This would have directly blown up the
{cheme of impofture. They muft necel-
farily therefore have pitched upon fome
other houfe to take this child to when
they fhould find him; and the houle
they went to for that purpofe was the
houfe of Michelle.. I have faid, that
when they made their appearance with

their child at Michelle’s, it was a flarved

s !
- - r_‘\-" ™
10141 Ly



(rg8)

infant, upon the breaft of a common
thief. Was this like the nurfe for the
child of Lady Jane Douglas ? Mrs. Hewit
has herfelf confeft that they befpoke no
nurfe before-hand, and the reafon as the
{ays was, becaufe Lady Jane was not fure
if the would bring forth a living child.
Strange indeed! that Lady Jane, after
having put herfelf to fo much expence,
and after having travelled fo far, fhould
at laft grudge an expence which the wife
of the meaneft mechanic never grudges.
How much more like a boy picked up,
and a nurfe haftily found on the fireets,
were the child and nurfe brought to Mi-
chelle’s, than to the defcription of the
nurfe and child of Lady Jane Douglas.

Madam Michelle in an hour’s time
found out a good nurfe for them; fo
might
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might they themielves if they had con-
fulted any pérfnu of their acquaintance
ull Paris.l Thefe things are all inconfiftent
va;ith a true birth, and probative of a
falfe one.  When to all this we add, that
the i‘.‘-hl].d of Mz:gﬂau-\#as carried off from
its pareﬁts at the critical tune, when they
bretén& to go and bring their child from
'Sr. Gérmm'n.e + when we take a view of
the ﬂ;range indifference towards their
'fﬂunger child for the whole time they
were in Paris particularly—What [ays
}:iumgni‘_iy here? Your lordthips have
heard much of the aff'e;itinn of Lady Jane

for thefe chﬂdren, but this {eem to have

been taken up at a proper time, after
they came to Reims. There was indeed
a good reafon why Lady Jane did not go
to fee him ; that was becaufe the had no
fecond boy then exifting. How then

was
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vras this boy purchafed? Upon this point
the calculation of Sanry’s enlevement 1is
wonderfully exa&. It is brought to have
happened either upon Sunday the 16th
or Sunday the 2gth of November, 1749.
The defcription of the perfons applying
for a child upon that occafion 1s wonder-
fully like that of Sir John Stewart and
his company. They-atk for a child -of
fifteen months cld. They refufe feveral
of a leffer age, and at laft pitch upon a
boy of eighteen months old. All thefe
circumftances tend tgone point, and meet
like fo many lines at the point of a

circle.

Much has been faid of the firong af-
feCiion thown by Lady Jane upon all oc-
cafions for thele children.  But this af-
te&tion may be accounted for either na-

F 3 ' turally
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h—h_. R TN E——.



(- 201 )
turally or artificially., Lady Jane was a
woman of much humanity, and when
fhe confidered that the infants the had
taken away from their real parents, muft
now be dependant upon her, the tender-
nefs the was poffefled of might naturally
yearn upon {uch a thought; but however
that may have been, it was not to be ex-
pected that they would be aiding to their
own detection of the crime of impofture,
by fhowing upon any occafion a want of

affe¢tion for their children. DBut had

thefe children really been their own, they
negleGted the proper occafion for thow-
ing a real fondnefs for them, by remov=-
ing the fufpicions fo univerfally propa-
gated to their own dithonour, and to the
evident danger of their children’s idte-
refts. But what i3 their condu& here ?

Dd inftead
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inftead of applying to the La Brune or
Pierre La-Maire, to get proof of the
I;irth from them, they make a faint at-
tempt to prove the pregnancy by the de=-
claration of Madame Tewis, and forge
letters as coming from the Pierre La
Marre. Where did ever a true ftory
need fuch a continued fcene of falthood
to fupport it. But it was faid that Sir
John forged thefe letters only with a
view to cheat the Duke of Douglas. But
ﬁa’hjr cheat the Duke of Douglas or any
éther man’ into the belief of a thing,
which, if true, might have been con=-

vincingly proved.

- In fhort one certificate from Pierre
{.a Marre and Madame La Brune would.
have been a mark of fironger affe@ion

R~ - t‘j
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te:lier children than any which Lady,
Jane has thown. I fhall now fay a very :
little as to the proof of the pregnancy :
this, as deferibed by Ifabel Walker and®
Mrs. Hewit, muft have been obferved by
every body; but their teftimonies are fo
{trongly contradited by others of more:
credit, that it has no weight with me.
Lady Jane feems indeed to have had the
appearance of pregnancy ; but when we
confider how many ways there are of
fimulating a pregnancy, and that this
was as necceflary as the other circum-
ftances mentioned before, to carry on the
impofture, the appearance of pregnancy
depofed to has no weight in this cafe,
Upon the whole I fincerely compaffionate
this unfortunate defendant: I hope the
fame generous lady who has hitherto fo

Ddze well
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well fupported him will continue her"
protection and kindnefs to him, but he
muft excufe me if I cannot, in oppofition
to my duty to mankind, my country,
and myfelf, find him to be the fon of
Lady Jane Douglas. I think that he is
not her fon, and therefore that the fer-

vice ought to be reduced.
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Lood ELLIOCK gave his

opiniﬂn next as follows.

T HIS is not a queftion of law but of
fac, and therefore I think prin-
giples of law have been introduced here
fomewhat improperly. The defendant
in this caufe is not well founded in his
legal arguments from habite and repute.
Habite and repute is public notoriety, it
is the uncontradi&ted, uncontroverted
voice of a man’s whole neighbours, re-
lations and acquaintances. It is not the
bare acknowledgment of the parents that
founds this habite and repute, becaufe,
when a child 1s born in any family, there
are a number of people in the family
who muft neceffarily have many marks
of
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of obfervation. It has been faid, that
the acknowledgment of parents beftows

filiation : But it is nature that beftows
filiation ; and the acknowledgment of
parents can neither beftow 1t where it 1s
not real, nor their contrary averrments
take it away where 1t 18 real. Much has
been faid about the pregnancy in this
caufe, and if we could believe Mrs,
Hewit and [fabel Walker, Lady Jane
when at ﬁ.ix-la-(]hapelle was abfolutely
a monfter. Yet it is very remarkable,
that at this time, as afterwards, fhe al-
ways wore a particular drefs calculated
as it feems to difguife her fhape. Even
fuppaﬁng, that Mrs. Hewit and Ifabel
Walker were credible witnefles, it is a
proof of opinion only, and it by no
fneans follows, that fhe was really with
child. 1 was an appearance fuddenly al-
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fumed, and yet what is very remarkable,
duﬁng the whole time of Lady Jane’s
pretended pregnancy, fhe never confult-
ed any phyfician, man-midwife or fur-
geon. A thing inconceivable to me, if
{hé had really known herfelf to be with
child. In other particulars too of her
condu&, there appears no marks of that
c_ar'e and fear for herfelf which naturally
attends woinen; and efpecially one of
her delicate conftitution in fuch a con=
dition. She makes the long and diffi-
cult journey betwixt Aix-la-Chapelle and
Reims without any apparent hazard or
complaint, except once at Sedan, where
as Mrs. Hewit fays, {he was in danger of
being delivered,

When they fet out from Reims to Paris,
the ftill continues to travel (though with-

wn a few days of her delivery) in the
COIIl~



( 208 )

eommon Voiture after {itting ap moft of
the night before the {fets out, and during
the reft of the time of this journey, un-
dergoes much more fatigue than one in
the fitnation fhe is defcribed to have
been in, could be well expected to bear,

This ftep of their leaving Reims at{o
critical a period, was of all other the
ftrangeft, and which cannot be accounted
for upon any other fuppofition but an
impofture; as the reafon they gave for
it, being that of want of able affiftance
there, is clearly difproved by numbers of
credible witnefles. They left their mﬁid&:
at Reims too, under the falfe pretence
of want of money to tranfport them to
Paris. But why did they not fend back
to Reims for the maids when they were
in Paris fo many days before the delivery
happened, and when it is clear from their

own
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own account, that they had got mioney.
Sir John, Mrs. Hewit_ and Ifabel Wal-
ker, feem all to have {worn falfely upon
this point of the money. Thisis proved
by written evidence upon the fide of the
plaintiffs, a non memini is no {uficient ex-
cufe, for all that they fwear here upon
being carefully examined, will appear to
be artfully intended as a corroborative

to that fact of the birth’s happening upon
the 1oth Fuly. '

The defendant’s filiation. comes to a
pnarrow point, which is this, Whether
he was born of the body of Lady Jane
Douglas, upon the 1oth Fuly 1748.
This, indeed, is the fole point at iffue
betwixt the parties. 1 obferve, that in
the whole accounts given of the alledged
birth by all the three perfons concerned,

Ee they
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they as long as they could keep in the

general. They never fpecify even the
town in which the birth was faid to have

happened: And even when Lady Jane
Earne to be upon her death—Bed, Iénd was
prefled by Mrs. Grieg to get the pfﬁﬂf_
of the birth eftablithed for the fake of her
children ; fhe gives her not the leaft fa-
tisfaltion as to the particulars of the
birth, but returns this general anfwer,

¢ Let them that doubt it, prove it,”

Certainly, the Duke of Douglas was
very much interefted to know the par-
ticulars of the birth; and yet, in the
letter which Lady Jane wrote to him -
from Damartine, and which is falfely
dated from Remms, they only acquaint
him in general of the birth, and do not

{o much as mention the fow'# in ;whit:h it

hap-
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happened.  On the contrary, from its
being dated from Reims, and from the
ftrain of the whole letter, any body
would have thought that the delivery
had really happened at Reums.

When we examine Lady Jane’s lpc;cket
book, we find the following note of the
birth, ¢ Archibald and Sholto were born
“on the 1oth July 1748.” Butno men-
tion cither of the houfe or of the town.
Mrs. Hewit in her letters from Paris to
the maids at Reims, gives no particular
place as being the place of the birth;
though, afterwards in the letter to the
Duke of Douglas in the year 1753, the
pitches upon the houfe of Michelle;
though afterwards fhe agrees with Sir
John to transfer the fcene to La Brune's.
When Sir John Stewart emitted his de-

Eez claration,
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claration, he was particular and pointed
concerning the houfe of La Brune, being
the place of the birth; and indeed, in
every other particular of his ftory: And
he delivered the whole of that long de-
claration with firmnefs, and had no de-
fec but only deafnefs, and upon the laft
day of his examination, when the four
forged letters were put into his hand
again to confider, he then made feveral
correlions. upc}ﬁ that part of his decla-
ration relative to thefe letters. It is not
poflible to think, that Sir John could
after the defendant’s fervice (upon which
occafiony, he was, no doubt, confulted
by the defendant’s council) forget eﬁfry
one circumflance concerning fo impor-
tant an affair as the birth of his fons.
And yet, when he was defired by the
Hﬂn. Mrs. Napier in the year 1756, to

give
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give her a note of the particulars con-
cerning the birth, he then fixes it down
to have happened in the houfe of Ma-
dame Michelle, and the very firft time
that he ever takes it into his head to
name the houfe of La Brune as the place,
was fome months after this period, when
he found out by the return of Sir James
Stewart’s letters from Paris, that Ma-
dame Michelle and her family denied
that any delivery had happened there:
{md it was after this time too that he
was obliged to name Godofroi’s as a place
they had been in. Sir John in his letter
to the Dutchefs of Douglas, wherein he
narrates the particulars of the proof
which he could bring of the birth, and
more particularly concerning the preg-
nancy at Aix-la-Chapelle exprelly men-
tions Lord Blautire as being at Aix-la-

Cha-



( 214 )
Chapelle at that time, though its con4
feffedly clear he was not there. It is
exceedingly remarkable, that tht}ugﬁ Sir
John pretends, that his want of me-
mory hindered him from parti'cularij
defcribing the ftreet in which Madame
Ia Brune lived: Yet, he remembers
particularly well the fituation of the
coffee-houfes and taverns which he was

in ufe to frequent.

What can be more wonderful added to
all this, than the account given by Sir
John of his accidental meeting with his
old friend La Marre, who had come up
to Paris upon an affair en epinculz, this
was a flrange fecurity indeed, for the
fuccefsful delivery of Lady Jane Douglas.
Sir John Stewart has faid, That he went
firft to Paris by himflf in the month of

June,
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June, -orin the end of May 1748. And
that he fiopt at the houfe of Monf. Go-~
dofroi, where he continued feveral days ;
but yet this journey of Sir John’s is
~proved to be an abiolute falthood as well
rgs the letters. It is by the defendant
himfelf confeffed, that Sir John did not
then make a journey to Paris. It appears
clearly from proof, that the {ufpicions
of the truth of the birth were very carly
ﬁntiﬁed to Lady Jane and Sir John, and
that they received thefe fufpicions as
being an attack upcn. their honour, yet
there was no attempt made to bring any
fort of proof. Why did they not bring
fuch pmﬂf ? When Madame La Brune
and La Marre were both ahvf', why
did not they get certificates of the birth
from them 7

i

3 | It
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It 1s remarkable that the fourth of the

forged letters 1s faid to have been brought
from La Marre to Sir John by a Monfv

Du Bois, a painter. Ifabel Walker {wears
pofitively, that fhe faw this letter deli-
vered to Sir John when in Mr. Mutray’s,
St. James Place, London, but that fhe
does not know by whom the faid letter
was brought. She further fays, that Sir
John, upon reading it, damned La
Marre, and threw the letter into the
fire; but that Lﬁdy Jane fnatched it up,
faying fomething to this purpofe, that
the letter thould be kept more carefully,

becaufe it might be of confequence.

For my own part, I am clear that
Lady Jane knew of the forgery of thefe
letters as well as Sir John. This ap-

pears to me to be clear from the parti-
culare
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culars of the converfation which Lady
Jane had with Mrs. Menzies upon her
intended journey to Douglas-Caftle; and
fhe exprefsly mentions to Mrs. Menzies,
as a proof the birth, letters which fhe
had from the do&or who delivered her;
and which letters fhe faid fhe had then
in her pocket. Thefe letters could be
no other but the forged letters now in

procefs.

I have faid that the propofition main=-
tained by the defendant is, that he was
born of Lady Jane Douglas in the houfe
of Madame La Brune, on the 1oth July
1748. What then is the evidence he has
brought of this. It cannot be the four
forged letters, neither can he reft upon
Sir John’s accounts of it, becaufe they

are proved to be abfolutely falfe.
F { As
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As to the houfe of Madame La Brune,
there 1s no proof brought of there ever
having been fuch a houfe ; on the con-
trary, I think the written evidence pro-
duced by the plaintiffs, that the Madame
La Brune {pecially deferibed by Sir John
and Mrs. Hewit, never had any exift-
ence. [ think fhe wasa non-entity as
much as La Marre was. I am not moved
with the defendant’s having found out
a woman of the name of La Brune, and

who was a Gardes Malades ; as the does
not anfwer, in any oné particular, the

defcription by Sir John, of the woman
in whofe houfe the birth is pretended to

have happened.

This proof fo far as 1t goes, is to
me convincing and credible, that there

-was no delivery at all: but the evidence
of
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of the alib: in Godofrii’s, put the thing
paft all doubt. It is clear, pofitive,
dire& and credible, both upon the
books and the oaths of him and his

wife.

Whole child the defendant i1s, 1s a
queftion not neceflary to be here dif-
cuffed, though it is moft probable to me,
that he 1s Mignon’s ; at leaft, all the cir-
cumftances of the firft appearance of
the child and its nurfe at Michelle’s,
makes 1t rather more credible to me,
that otherways, That Sir John ftole Mig-
non’s child, as alfo the child of Sanry in
November 1749, which happe.:ed upon
the fourth day after r.hey- arrived in
Paris, when they went upon the falfe
pretence of their bringing home to

Reims their fecond twin. Since I have
Ffg men-~
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mentioned the fecond child, I muft ob-
ferve, that Doctor Menager has in his
oath raifed a fabric that cannot fland ;
becaufe he fwears, that La Marre told
him, hewas befpoke to the forcign Lady
fome time before hand, and as to Ma-

dame Garnier, I no more believe that the
was the nurfe, than I do that La Marre

was the accoucheur.

‘ThusI am clear, that the crimes of
impofition of children was really com-
mitted by Lady Jane and Sir John. 1
do not chufe to enquire into their motives
for this crime; though I can cafily fee
one that would influence them very

much. And that is, to get money from
her lLrother, the Duke, on account of
her having children; and in fa&, I fce
that this fcheme was immediately at-

tempted to be put into execution.
As
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As to the pregnancy upon which the

defendant has founded fo much, I am
clear, that it is difproved by the plain-
tiffs. And therefore, upon the whole,

I am clear of opinion the fervice falls to

be reduced.
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1oth July.

Lood STONPFIELD {poke

firft this day, to the following
Purpolfe :

THE bulk of the proof and memo-

rials 1n this caufe renders 1t difficult
to form an opinion upon it. I have
confidered it with all the attention in my
power, and have formed my opinion
againft the defendant,

I did not expec to hear in this caufe
the proceedings in France and the Tour-
nelle procefs compared to forgery and
the blackeft crimes, I have no fuch
opinion of the proceedings in France.

I think
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I think the condu& of the gentleman

who managed thefe proceedings upon
the part of the plaintiffs, does honour
to himfelf and his profeflion.

I think that the point of law has been
pleaded too high by both fides, I mean
as to the queftion upon whom lies the
onus probandi. Such {ervices generally
proceed in a very {lovenly and loofe man~
ner. Hence, fays Lord Stair, they are
eafily reduced. It is therefore fufficient
to bring againft a fervice what may pre=-
ponderate on the part of the plaintiffs.
And thus far they are obliged to prove,

and no farther.

The firft point of this caufe is the ap-
pearance "of Lady Jane’s pregnancy,
which appearance is very firongly prov-

- edg;
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ed ; but then this proof is very inconfif-
tent, and contradictory to the notion of
a real pregnancy. Pregnancy requires
a very particular inveftigation, and is
very difficult to prove. At any rate, the
whole of this evidence amounts to the
appearance of pregnancy only, and if to
this we add the way and manner in

which Lady Jane performed her long
and tedious Journey from Aix-La-Cha-
to Paris, without taking thofe precau-
tions which would have been neceflary
upon the fuppofition of her being fo near
the point of delivery. All thefe circum-
ftances denote rather a fezgned than a real
pregnancy. They go to Paris according-
ly, without making known to any of
their moft intimate acquaintance at Reuis,
the real obje& of their journey. They
even make ufe of a falfe pretence. to
Monf. Mallifies, and obtain a letter from

him,
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him, recommending them to Monf, Go-
dofroi, as people that were going to Pa-
ris to make purchafes. When they ar-
rive at Paris, they make no enquiries
after their countrymen there, which 1s
very natural to expe& they would have

done ; more efpecially, 1t was natural

for them to enquire after Sir William
Stewart, whom they had feen at Spaw,
and the Chevalier Johnfton, who was
Mrs. Hewit’s coufin~-german. ‘When
they leave the Hotel Chalons, they re-
pair to the houfe of a Madame La Brune,
as they fay, and on the fixth day after
thedelivery they remove from this houfe,
and take up their lodgings at Madame
Michelle’s; and when they firft appear
here they have no child with them, but
having gone out next day to bring their
e¢hild in from the country, as they pre-

tended, they return the evening with a

Gg half
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half ftarved child, and a nurfe who had

no milk, and was branded as a common
thief. In the meéan time, their fecond
child, though weakly and tender, is de-
ferted from its birth, never once feen by
Lady Jane herfelf during the fpace of

{ixteen months.

If we examine the accounts of La-
Marre, they are fo vague and abfurd,
that they ‘merit no faith. There 1s a
wonderful contraft between Sir John's
account of him, and the defendant’s ac=

count of him now in procefs. And I

cannot think the defendant is at all aided
by Do&or Menager’s account of La-
Marre’s converfations with him about
the delivery of the foreign lady; and as
to Madame Garnier, the pretended nurfe,
fhe feems to have borrowed the nurfing of

fome
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fome other child, and applied it to this.
And it is rfemarkable, upon her oath,
that though fhe {wears that fhe often
faw La-Marre, yet the cannot defcribe
him in the leaft degree,

~ As to Godofroi’s bocks, it is my opi-

nion, that when thefe fland fo clearly
fupported by his oath, they carry con-
viction that there was no delivery upon

10th Fuly 1748,

As to the enlevements, I fhall only
obferve, that they are very remarkable
in time, and fufpicious in circumftances.
When to all this we add, that they
falfely dated all their letters from Reims
when they were truly in Paris, and that
the ftrain of moft of thele letters tended
to make their friends believe, that the
delivery had aftually happened at Reims,

Gg a2 \What
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What eonclufion can we draw from all
this, but that the flory was falfe ?

Lady Jane and Sir John were carly ap-
prized of the {ufpicions of a falfe birth,
and yet they never togk any fleps to
prove the truth of it, excepting only
one feeble attempt to prove the preg-

nancy, at its moft fallible flage, by the

declaration of Madame ZTewis.

Lalt of all come the forged leiters, which
finithes the evidence againft the defen-
dant, and compleats the flory. At
tempts have been made to excufe this
forgery, but thefe attempts are vain, be-
caufe the queftion will forever recur,
Why ufe falfehood to fupport truth? I
muft own the ftrongeft proof on the part
of the defendant 1s Lady Jane’s private

3 letters ;
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letters ; but then when we confider, that
very probably length of time might make
her contraét an affeCion for thefe chil-
dren, the proof of that affection which
appears in thefe letters cannot much be
depended on,

I therefore thinlk the reafons of reduc-
gion fall to be fuftained.
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Lord PITF O U R next deli-
vered his opinion for the defen-
dant, to the following purpefe :

T {eems to me, that the rules of law are
likely to be altered, in determining this
cafe, and where it will end no body knows.
The birth-right of the fubje® is of all
other rights the moft facred, and indeed
the foundation of all temporal bleflings.
It is from this that all the joys and the
advantages of relation and of confanguinity
do flow, and it is upon this that citizens

are entitled to the participation of public

honours, and the encreafe of their own
.

fortune and rank. On all thefe accounts,

therefore, this right of birth, or fafe of a
man,
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man is moft cautioufly guarded by the

law.

The a& of delivery is often tranfient,
and over in a moment, Witnefles are there-

fore feldom called, and fometimes it is

impoflible there can be any witneffes at
all ; and for this reafon- the law does not

require a proof by witneflfes. Nay far-
ther, the more a proof againft the pofefio
Slatus {hall encreafe, the ftronger hold the

law gives to the perfon who claims his
filiation.

I am far from thinking that there is any
kind of evidence brought by the plaintifts
fufficient to remove the defendant from the
pofleffion of his ftate, The acknowledg-
ment of the defendant’s parents, and the

habite and repute following thereon, was
fuf-
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fufficient for him to attain the poﬁ'efﬁnn of
his #ate. 1 don’t chufe to difpute points
that will not be much controverted, but

when I fpeak of the acknowledgment of
parents, 1 mean an acknowledgment of

parents fupported by the fama confenfiens;
or the habite and repute of the place of the
birth, whether it be at home or in a

foreign country.

The empire of Great Britain is now ex-
tended over a large fhare of the globe.
Many thouvfands of PBritith families have
tranfmigrated to America, the Eaft Indies
and elfewhere. A man in America has

his children acknowledged there to be his
lawful iffue, but upon his coming home
with his family to Britain, he finds the
birth denied here. The reafon of this
perhaps mﬁy be, that a great fucceflion

might
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might prubably devolve upon thefe chil-
dren, and that fome other people hav-
ing hopes of the fame fucceflion may have
defignedly raifed thefe fufpicions about the
birth. And that thefe fame people teil
us he muft prove his birth and the whole

circumftances attending it,

Such notions of law would indeed be

yery extranrdinary.

When my birth is challenged, and I
am in poffeflion by the acknowledgment
of my parents, and have the habite and
repute of the country wherein I was born,
there muft be demonftration before I can
be turned out of pofleflion, In the pre-
fent cafe the defendant has not only the
acknowledgment of his parents, bu-r. the
pniverfal voice of _thf: country he was

Hh borp
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born in, infomuch, that of eighteen Bri-
tifh witnefles then refiding in France, and
acquainted with Lady Jane, never one of
them heard the leaft {u{picion of the birth
till they returned home to Great Britain.
At home indeed falfe imprefiions had been
carefully made, founded principally upon
the age of Lady Jane, and the improba-
bility, faid from thence to arife, that fhe
could have children. Whereas it is in
proof, that fhe was capable to have chil-

dren for two years after the defendant’s
birth, And in particular there is one mif-
carriage after the year 1748, proved by
three or four witnefles. What fhall we
{ay to all thefe things? Were common re-
ports to have any effet upon this caufe?
—they had no effect upon it. For four-
teen years affer the birth, even at the time
of the fervice, the plaintiffs themfelves

were
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were overpowered with convition, and

acknowledge they were fatisfied with the

force of the evidence.

Whatever falfe rumours may have been
raifed on purpofe todetraét from the cha-
ratter of Lady Jane Douglas, when fhe
was unluckily thrown off by her brother ;
yet his Majefty, as the common father of
his people, was gracioufly plealed to be-
ftow upon her a penfion towards the main-
tenance of her and her children, which
circumftance is furely ftrong and corrobo-

rative of the general belief of the bir+h.

Lady Schaw’s enquiry, by the means of
Mrs. Napier, h\;s been founded on again(t
the defendant, in order to redargue the ha-
bite and répute which he pleads. But I
apprehend that Lady Schaw’s enquiry can-

Hh 2 not
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not be viewed in this light. It rather ap=
pears, that the realon of her making the

enquiries was, to get fome proper evidence
to oppofe to any attempts of the plain-

tiffs in an after-time, and by no means te

fatisfy herfclf.

Nothing ¢an interrupt the Poffeflio Status
till the action is actually brought againft
the perfon claiming upon that pofieffion ;
and if we do not adhere to this falutary
rule, in the cafe now before us, we fhall
encroach on the birth-right of all man«
kind. And therefore it has been impso-
perly enough faid, that points of law are
not to be treated of hete., The whole
doé&rine of law concerning the Poffeflio
Status, and habite and répute, come pro-

perly in here ; thefe doérines of law be-
S ihg
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ing founded upon common fenfe and the
neceflary fecurity of the fubject.

I come now to {peak of the proof
which the defendant has brought of his
birth. And 1ft, asto the pregnancy, this
muft have great influence in this caﬁfe;
the witneffes who depofe to it are very
many in number, people of rcfpéé’tabl:
charalters, not acquainted with one an-
other, and who had nointereft whatever to
give a falfe account. Had this pregnancy
been like that of Lady Kinnaid, which
was fhewn upon every occafion with the
groffeft affc@ation, we might have had
reafon to doubt of it: but fo far was La-
dy Jane from publithing her pregnancy,
that fhe feemed to be bathful and fhy
when the curiofity of her domeftics and
friends prompted them to fatisfy them-

{elves
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felves how the matter ftood as to her
pregnancy. Ifabel Walker, whofe tefti-
mony 1 do firmly believe, f{olemnly
fwears, that ‘¢ fhe felt the children move
in Lady Jane’s belly.” Madame Tewis's
 declaration, I think too, good evidence of |
the fame fa@ ; as 1 do likewife that of Effy
Caw. Becaule thefe declarations on account
of Mrs, Tewis and Effy Caw being dead
before they could be put upon oath, are
the beft evidence poffible. In fhort, there
is no fingle teftimony upon this point of
the pregnancy, but what is corroborated
by others. And when to all this we add
Mr. Andrew Stewart's own confeflion,

that there were all the proofs in the world
of her pregnancy, why fhould we doubt

fo much evidence ?

I cannot
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I cannot underftand the argument, that
- the proof of pregnancy is not {ufficient to
infer the confequence of the birth, I
think quite otherwife. If pregnant, fhe
muft have been delivered; and there-
fore there is a high probability at leaft

that the whole account of the delivery,

given by the parties, is true, It is a zalis
gualis proof, the belt proof that the na-

ture of the thing will admit of, after fo
long a lapfe of time. If the proof had
been brought fooner it would have moft
likely been much fironger on the fide of

the defendant, By the common courfe of
things, as well as by accident, he mufk
have been at great lofs in bringing a proof

fo late. Many of his witnefies have died,’
and others of them have changed the
places of their abode, and cannot now be
difcovered. Why, then, was not this

adtion
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action brought fooner? What excufe for
this? Why did they keep it in petto?
Why did they keep the challenge fo long
in their pockets? Yet fuch are the
facts, and therefore the law makes a lefs
proof neceflary now than it would have
exacted before from the defendant, 'The
whole ftory concludes, not with the idea
of impofture, but remarkably well with
that of a real birth. Much has beep
faid about their going in a fecret
manner to Paris, without letting theis
friends know ; though it is clearly in
proof that the Chevalier Douglas gave it ag

his advice to Lady Jane to go to Paris tg
ke delivered,

As we have had fo much evidence of
the pregnancy, which is a gradual advan-
cing thing, why fhould we infift for fuch

pointed
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painted evidence as to the act of delivery;
to which there cannot be fo much evi-
dence expected as to pregnancy; becaufe
this by the common courfe of nature may

be gradually traced, and fo liable to the
obfervation of many witnefles every day,
whereas that is a fingle a&, and ofien over

in 2 moment. Upon thefe principles, the
law makes the prefumption of a birth rifs

gradually, according to the advancement

of the pregnancy.

Mouch has been faid about La Brune’s
houfe, and particularly about the extraor-
dinary account of their having left it {o
foon after the birth, Whereas, we fee in

proof, that the real motive of leaving it

fo foon was, becaufe they were peftered
with bugs, And accordingly, when they

come to Madam Michelle’s, we find them

Ii an}:iﬂuﬂy
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anxioufly enquiring of her if her houfe
was free of that vermin. And afterwards
we find them complaining of their being
troubled with them there too.

But, fay the plaintiffs, Sir John is charg-
ed with being the contriver, and Mrs,
Hewit with being an accomplice in this
fraud, and therefore you are not to believe
any account they give. But if this charge
brought againft Mrs. Hewiz (and Ifabel
Walker too) of being accomplices in this
alledged fraud, fhould be fufficient to de-
ftroy their credibility, then the plaintiffs
might have had a clear caufe of it, and
ufed the fame freedom with the defen-
dant’s other witnefles, and {o fet them afide
altogether,

In corroboration of the truth of the te(-
timony emitted by Sir John and Mrs.
Hewit,
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Hewit, and of the uniform account given
by Lady Jane, That thefe children
were truly her's, you have the folemn
death-bed declarations of all the three. In
the prefent age, infidelity and fcepticifm
are accounted fathionable; but 1 will aver,
that this is more owing to pride and affec-
tation than to any convi&ion pejfible to the
mind of man, That there is #o future
ftate of rewards and punifhments; and I
do believe that there are but a very few
who are {o execrably worthlefs, and infen-
{ibly hardened, as to make a joke of efer~
nity. Some malefaCtors there may have
been, who, after having been fully con-
victed of crimes, may have gone to death
publicly denying them. But there was
no conviction, nor the leaft danger of
conviction to the parties in the cafe now
before us; and when to this we add, that
their characters are proved to have been

Ii2 not
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not at all of the infidel caft; what con-
clufion can we pofiibly draw, but thiil._t
they died aflerting the truth? And when
to this we f2// add the great diftrefs and
affli¢tion which both Lady Jane ard Sir
Johin were almoit always under, and at the
{ame time fec them upon every occafion

exprefling the molt tender folicitude for

the welfare of their children, whom they
were then fcarce able to maintain: all this
behaviour fpeaks out ftrongly, that they
were indged their cwn children,

In oppofition to this, it has been faid,
that Lady Jane deferted her youngeft child

from its birth, and that the never went once

to fee it during the long time fhe remain-
ed in Parss, and at Dammartine. But in

anfwer to this, 1 obferve, that the plain.

ttﬂ"s are not entitled tc plead fo high upon
hiif 30 = th,J‘
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this point ; I will prefume that fhe did fee
her child, although it cannot be now
proved poft tantum temporis,

Another argument has been ufed by the
plaintiffs, viz. That fhe had no nurfe be-
fpoke; to which I anfwer, That La

Marre himfelf befpoke a nurfe, as is clear

from the teftimony of Madame Garnier,
who was herfelf the nurfe of Shozo.

It has been faid by the plaintiffs, That
the La Marre now founded on by the de-
tendant is 2 zew La Marre, and that he
¢annot be the La Marre which Sir bz

gives an account of. It is curious to ob-
ferve the condut of the plaintiffs upon

this great point of their caufe. At firlt, in
their condefcendance, they denied point
blank, that there was any perfon of that

b name

L
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name who was a furgeon or accoucheur in
Paris in the year 1748. And now that
an accoucheur of that name has really been
found out, the plaintiffs take hold of the
particular defcription given by Sir John
Stewart of the La Marre, whom he con«

defcended on as being the accoucheur ; and
becaufe #zbis La Marre does not in every
particular agree to Sir John's defcription,
the plaintiffs infer the firong conclufion,
that it is impofiible that the La Marre now

found out could have been the accoucheur

to Lady Sfane Douglas. The plaintiffs
have particularly laid hold of two circum-
ftances in Sir John’s account of La Marre ;
one of which is, that he was a Palloon ;
and the other, that La Marre had been
introduced to Sir John at Liege in the year
1721, by one Col. Fountain. As to the firft

of thele circumitances in Sir John’s de-
{cription
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feription of La Marre, the plaintiffs are
clearly under a miftake; for as the La
Marre founded on by the defendant, was
born at Montrieul fur le Mer, he might

readily enough, in refpect of his country,
be termed a Walloon, or at leaft Sir John

might very naturally take him for a 7/~
loon. And as to the other circumftance
about Sir John’s having feen him at Liege
in the year 1721; this is evidently an
error in point of time only, which it is not
at all furprifing Sir John fhould have been
guilty of, if we confider the great variety
of queftions put to him, and his age and
infirmities at the time he gave his declara-
tion,

It has been argued by the plaintiffs, That
the ftory told by Madame Garnier of the
manner of that child’s being brought to

her houfe, cannot apply to the child of
Lady
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Lady fane Douglas: in fo far as Madame

Garnier depofes, That the child whick
Pier L.a Marre delivered to her to be
nurfed, was brought to her houfe at night

with fambeaux, or torch-light;from which,
fay the plaintiffs, it is clear, that this could
not have happened in the middle of fum-
mer, as there would have been no occa-

fion for flambeaux. But if we confider

the length, narrownefs, and dirtinefs of
“many of the lanes and ftreets in Paris and

its environs ; and alfo that it is not {o long
light there as it is here at that feafon of
the year, we fhall find the circumftance
of the child’s being brought by flambeaux

not to be inconfiftent with the notion of
the child’s having been carried to the baute
borne, late in a fummer night: and when

to all this we add the precife and pointe&
converfation which Prer La Marre had

with
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with Dr. Menager upon the fubje@ of his
(La Marre’s) having delivered a foreign
Lady, of an advanced age, of twins, and
that thefe twins would be heirs to a great
eftate in their own country, and that it was
a great affair for him. And when we con-
fider alfo Madame Guinett’s evidence, wha
pofitively {wears, That fhe frequently faw
Pier La Marre vifiting the child when it
was under Madime Garuier’s care, is it
pofiible to figure a ftronger circum(tantiate
evidence in any cafe whatever than this evi-

dence brought by the defendant to fupport
the truth of his birth? I am clear it is as

ftrong an evidence as we can at {o great a
diftance of time poffibly exped, and

therefore give my voice for afloilzing the

defendant,

Kk
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Lord GARDENSTON fpoke

next as follows.

HIS is a very extraordinary and 2
very fingular caufe ; Duke Hamil-
ton has nothing to gain, and the defendant

has every thing to lofe.

My opinion is for the defendant; I will
deliver it with brevity and precifion: and
as the grounds of it are few and fimple, I
will not take up a large field, but only
ftate fome points on both fides, which have
led me to form this opinion. But firft, I
will beg leave to ftate fome 'preliminary
obfervations, which appear to me to be
of great impartance. And, firft, I can by
no means agree with thofe of your Lord-

ik thips,
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thips, who have given your opinion, That
the /aw has nothing to do in the prefent

cafe: it appears quite contrary to me; I
lock for light to the law, and more parti-
cularly to that great branch of it contained

in the title de Probationibus, in which
there are principles enough to determine

us in our judgment of evicence in every
pofiible cafe. Secondly, I do own it asa
principle of law clear to me, That where-

ever a perfon is acknowledged and enter-
tained by his reputed parents from infancy
to manflcnd, he cannot be turned out of
the poffeffion of his ftate without a clear,

diftin&, and demonfirative evidence.

By thefe rules the prefent cafe falls to
be determined, though I confefs I will

confider the queftion as if it had come
firft before ourfelves, and without any

Kkag regard
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regard to the verdiét formerly pronounced

for the defendant. In fo far therefore I

am a convert to an opinion delivered yel-
terday ; but upon thefe firft principles

which I have laid down the proof againft
a defendant in fuch a queftion, muft ap-

pear without any uncertainty, and there
muft be no room left for the calculation of

chances.

This appears evidently to me to be
well founded in bumanity, expediency, and
laww. As to the firft of thefe, the huma-
nity, it is {o obvioufly on the fide of this
defendant, that I need only but mention
it: The expediency is alfo fo manifeft, that
it would be needlefs to infift on it----The
fecurity of families and the peace of foci-
ety fpeak it out abundantly plain. And
as to the Jaw : the law of this country, and

-of
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of every other country in the world, does
uniformly require in all proofs of the kind
before us, the moft clear and convincing
evidence againft the rights of fliation.

A fecond propofition I will lay down
without arguing for it, which is, that
where fuch a queftion as this is brought
{o late, the evidence of fuch witneffes as
may be now dead, will, when reported
upon oath by others, have the fame
ftrength as if thefe others had been alive

now, and had been legally examined them-
{felves. My third gencral obfervation is,

That I {ee no improper thing, nor ill con-
duct on the part of the difendant in this
caufe : whereas on the part of the plain-
tiffs, I fee moft improper and motft illegal
conduét. I fee the Tournelle procefs, the
Monitoire, and all their miferable effecis.
| Ido
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I do not blame Mr. Stewart for his con-
du@® in thefe matters: he is a man of
honour and of chara&er, and was inftruct-
ed to carry on thefe French proceedings
by the reft of the tutors of the noble plain-
tiffs: but however that be, I will define
the Tournelle procefs to be what I really
think it was, ¢ an indire&t practice to
¢ prejudice the evidence, and to deprive
« the defendant of a fair trial.” T pre-
tend not to the fpirit of prophecy ; but it

is long fince I have faid that the plaintiffs
will find the Tournelle procefs to hang about

their necks like a mill-ftone, for in vain
(as was faid in another place) are judges
wife and upright, if the channels of juftice
fhall by fuch means as this be corrupted.

As to their Monitorre, 1t was {uch a one

as was never feen butin the cale of Caras,
which
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which proved fatal to an innocent family,

and is a reproach to the annals of juftice.

I come now to faya few things upon the
evidence produced in this caufe: and, 1it,
I obferve, that taking the whole of the de-
fendant’s evidence by itfelf, it feems to me
impoffible that there could be a ftronger
proof brought of the birth after fo long
a time, and upon fo unexpected a chal-

lenge.

To me it is juft as credible that a wo-
man of fifty years of age, of ability (as is
clearly proved here) fhould have children,

as that a woman of twenty-five years
thould have them.

I cannot doubt that pregnancy is a thing
capable of proof: itis held to be {o in the

law
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. Jaw of Scotland, and in the civil law
likewife. And if it is capable of proof, it
is furely proved in the cafe before us.
Pregnancy may be forgot, or it may be
remembered as it happens ; but what proof
of it can you expect ? isit by the teftimony
of friends, domefticks and acquaintances,
or b}-'- that of firangers? It is by the firft,
furely ; becaufe the law expects the beft
caufes of knowledge from thole who in
the charaGer of domelticks, attendants
and friends, are moft frequently about the
petfon, and have the beft opportunities
to know. Accordingly, in the caufe before
us, you have clear and pointed evidence,
by fuch perfons, that Lady fane Douglas
was recally pregnant, Her pregnancy, then,
fo clearly afcertained, is truly a proof of
the delivery ; becaufe if fhe was pregnant,
fhe muft have been delivered.

This
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This therefore brings me to mention,
that befides the proof I have noticed,
there is a pofitive proof of the birth of
the defendant, by two witnefles. 1 mean,
Sir John Stewart and Mrs. Hewit, both of
whom were called 2s witnefles, not by the
defendant, but by the plaintiffs. When
to this is added the ftrong circumftances
in the behaviour and conduét of Sir John
and Lady Jane towards the defendant,

what doubt can remain that he is really
their fon? Amongft a number of other
circumftances, 1 fhall mention thefe fol-
lowing. Their private correfpondence {trikes
me f{trongly, and it is not credible to me
that all the {cene therein exhibited could be
diffimulation, It is the {fame thing in my
view as if two alledged confederates in a
crime had been overheard talking together
in the very next room, and had we fo

Pl overheard



(258 )
overheard them, breathing fuch ftrains
of truth, fincerity and affetion towards-
their fons, would we not believe it?  But
even fuppﬂﬁng we fhould difbelieve this,
could ﬁ"é-t‘:ﬁfry the ﬁ:ﬁpuﬁtiﬁn fo far as
to believe that Lady Jane would abfo-
lutely break h'er'heart; and die for ]G}E?;
and affe@ion to a child not rf&ﬁ_’y her own #”
And yet thit grief for the death ‘of het'
fon Sholts ‘was 'the more’ immediate coufe
of her death, -is'proved by the téﬂimonir:
of refpectable’ witnefles. ‘But {iill more,
when I fee her in the pangs of death,
pouring oat her bleflings on her then"
helplefs fon, the defendant, can huma<
nity allow me to believe:'that all this was
falthood and hypocrify 2 /Can we believe:
that when fhe was praying with her laft
breath for the defendant, as ber fon, that

fhe was then, when juft going to appear
before
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before her maker, taking HIM witnefs to
folemn falthood? Thus much for lI{ze
proof on the fide of the defendant.---I
now come fhortly to touch upon that
. brought by the plaintiffs. Theirs is a cir-
cumflantiate evidence wholly, and many
of the circum{tances are of no weight at
all: I am fenfible, however, that when
men_have once formed an opinion of guilt,
they are often apt to look at every thing
as through a jaundiced eye, which makes
every thing of the fame colour ‘with itfelf,
I will however conlider fome of the moft
material parts of this large circumftantiate
evidence upon the fide of the plaintiffs.
And 1k, 1 mention Godefro’s bocks, with
the oaths of bim and bis wife. Firft, as to
his baoks, I declare from the bottom of my
heart, that they have po credit with me.
When I confider the nature of a tavern

i reckening
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reckoning or bill, extra@ed at the dif-
tance of fiftecen years, I can haﬁe no no-
tion of giving mighty credit to this fort of
written evidence. We have all heard of
a perfon in London, known by the name
of Mother Douglas: fhe, it feems, kept
her books likewife, upon which her re-
prefentatives are now profecuting fome re-

fpedtable perfonages in this country. It is
not to be credited that fuch perfonages
ever frequented her houfe. But though
they had fo frequented her houfe, they
would have furely paid off their bills, and
will not now be condemned upon the
written evidence of tavern books.

I muft obferve that Michelle’s books
were found to be erroneous, and therefore
left off altogether by the plaintiffs, who
then, for the firft time, reforted to thofe

of Godofroi; whereas to me both thefe
grounds
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grounds appear equally tenable, and you
" may lay hold either of the one or other,
© as you pleafe.

There is one reafon indeed why Mi-
chelle’s books appear more credible than
Godofroi’s, which is, that where people
go only to eat for a dayor two, as at Go-
- .dofroi’s, there the date is of no fort of
moment ; but where they go to lodge for
" a time, as was the cafe in Michelle’s,

 there the date 1s of moment,

1 obferve, thirdly, That thefe witneflcs
- are tainted by the Tournelle procefs : Ma-
dame Godofroi’s oath is utterly incredible,
becaufe fhe perfifted in faying, when fhe
- was firft enquired out, That fhe could not
. recolleét any one thing about Sir John

Stewart and his. company. When after
this
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this T fece her come and join ia telling
" very many ‘material circumftances along

with her hufband, can I thinlkk her 2

credible witnefs ?

Farther, Madame Godofroi has fwern,
That when (he applics a blank article.in
her book of expence to her book for the
Infpecieur of Police, itis conjeture merely,
vpon her part. This affertion of his wife’s
invalidates. Mon{. Godofroi’s pofitive af-
fcrtion, which he has exprefsly {fwore to
in very different terms. Fourthly, It is in
this fingle inftance only that Monf, Godo-
froi can take upon him to fll up any
blank articles in his bbﬁks*, ‘thuugh there
is fome of thefe entéred_nn'!y a y.e.:rr: or
two ago. For all thefe reafons; I think

there is not the leaft proof of the alibt in
the houfe of Godefroi,

I now
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-1 now come to mentign fome other cir=
cum {tances, fuch as the concealment and
myftery which was alledged to attend the
whole of the condué of Sir John and La-~
dy Jane. It was here ufed 2s an argul
ment to infer fraud; that during the time
of her pregnancy, Lady Jane almoft al-
ways wore a particular drefs, and ne-
ver ‘went without a hoop. ' Bat it is in-
conceiveable to:me how this circumitance
canh ever be founded u pon to prove an im-
pofture. ‘To me itappears diretly contra-.
ry ;- for furely if her pregnancy had been
entirely affected, inftead of concealing, fhe
would have taken every opportunity of
fhowingit. Another circomftance plead-
ed Ey the plaintifﬁ, was; That Lady Jane
riever called for the advice of any phyfi-
cian, furgeon, ‘or accoucheur during the
whole time of her pregnancy. “As to
i which,



(264 )

which, I beg leave to obferve, that how-
ever odd the plaintiffs may think- this, yet
Scots Ladies will not furely think fo.
They are generally pretty eafy, and fiee
of apprehenfions upon this point, and can
do without a phyfician at their bed-fide:
every hour of the day,

Much ftrefs has been laid upon the.
circumftance- of their journey to Paris,.
which has been reprefented as the object>
of their fecret deftination from firft to laft;
whereas it is in proof, That Lady Jane:
was really advifed by the Chevalier Dou-,
glas to go to Paris to be there delivered.

The circumftance of their employing

fo obfcure a man as La Marre, after they,
had faid that they went to Paris for the

beft affiftance, has been alfo laid hold of
by
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by the plaintiffs; whereas Sir John ei-
pﬁeﬂy {wears, That he defired La Marre
to have other affiftance ready at hand,
which La Marre would have got, had he

not eafily accomplifhed the delivery him-
felf.

Much has been faid alfo of the circuni-
flance of the younger child’s being fent
into the country, and about Lady Jane’s
never having feen him there. To which
it is anfwered, That the child being fickly
and tender, did upon that account want
frefh air; and that it is not in proof that
Lady Jane never went to fee him,

I now come to mention fome other cir-
cumftances; the firt of which is, That
of their leaving their maid fervants at
Reims, and to which I do own I fee no

reafonable or fatisfactory anfwer.
M m As
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As to the forgery of the letters, I fee no
evidence of a forgery, in fo far as Sir
John faid they were copies of letters. But
even fuppofing them to be forged, I cannot
carry it fo far as to deprive the defendant
of his {tate upon that account merely.

Had the parties beeg all now alive, they
might have been able to account for many
circumftances in their conduét, which are
{feemingly {ufpiciousto us, in the fame man-
ner as the circumftance formerly mention-
ed of their having dropt their man-fervant
at Liege has been accounted for, And
when to this we add the ftrange and fin-
gular characters of Sir John Stewart, the
principal actor, we need wonder the lefs at
many of thefe circum{tances. 1 {hall now
conclude with obferving, that if the plain-
tiffs prevail in this fuit, the defendant’s
cafe will indeed be fingularly hard : For in

the



( 267 )

the firft place he has never had a fair trial
for hisbirth-right, I do not mean here, but
in France. And, 2dly, of all the nume-

rous cales of partus fuppofitio, there is none
fimilar to this; none of thofe children

were poffeft of their filiation; in none
of thofe cafes was there the fame ftrong
proof of pregnancy, nor fuch dire&t and
circumftantiate evidence of the afual de-

hveryt

Mm32 Lord
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it

_ July ro.
Lord KENNE T f{poke firft
this day as follows,

FME\HIS caufe being of fo great im-

portance and expectation, it ishighly
reafonable that each of your Lordfhips
{hould give his opinion upon it. My plan
is to deliver my opinion upon the principal
points of the caufe, moft of which have
been already ftated with great propriety
by thofe of your Lordfhips that have fpoke

before me.

. vo not think myfelf capable to per-
i« any of your Lordfhips to be of my
nion.  And though I thought I could
(o, yet I would be very far from defir-
s 1Ly

My
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My opinion is then for fuftaining the

reafons of reduction,

The firft queftion before us is, Upon
whom lies the ozus probandi? Upon which
I obferve, that when a perfon claims, he
muft prove his propinquity, or at leaft
he muft have the acknowledgement of
parents, and a habite and repute general
and uncontradi¢ted. Such a proof as this,
however, cannot be called a probatio pro-

bata. Neither is the acknowledgement
of parents a prefumption juris et de jure :
for then no proof at all would have been
allowed in this caufe. The confequence of
this is, That the onus probandi lies upon
the plaintiffs, who muft therefore bring
a clear, convincing, and demonftrative

evidence to fupport their challenge of the
birth.

When
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When I lay down thefe principles, I do
not, as was hinted yefterday, fhake the
fecurity of the fubjeéts birth-right, fince
it is clear, That every perfon muft remain
in the poffeflion of his ftate upon the
legal prefumptions for filiation, till it be
clearly and convincingly proved, that fuch
perfon is not entitled to that filiation.

An objection has been moved for the
defendant, on account of the latenefs of
bringing the prefent action againft him ;
but upon a little confideration, this objec-
tion flies off, as it is clear, that the plain-
tiffs had no right to bring fuch an aétion
till after the death of the Duke of Dou-
olas. And as to the diftance of time fo
much complained of by the defendant, it
is really as great a lofs to the plaintiffs as

to him ; and indeed I rather think it had
been
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been happy for this defendant if the ac-
tion had been ftill later; and that Sir John
and Mrs. Hewit had both of them been

dead before they could have been exa-
mined in the caufe.

Of all evidence to prove a crime, fuch
as that of the fuppofitio partus, the cir-
cumftantiate evidence 1s the moft con-

vincing ; and what is more, the leaft

fufpicious.

In judging of fuch a proof, the whole
circumftances muft be taken together.

Some by themfelves may appear trivial,
which, when joined to others, appear
exceedingly material. I confidered the
plaintiffs proof even with a prejudice for
the defendant, and I examined his proof
to find out circumftances to make me be-
lieve that he was the fon of Lady Jane

K which
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which I fincerely declare I much withed
to be the cafe. But motives of compaf=
fion cannot now have weight with meg
for when I fit as a judge to determine a
cafe of property hike this, I muft go on
in the ftraight road of evidence, without
turning either to the right hand or to the
left.

The pregnancy of Lady Jane Douglag
is in courfe the firft objec of proof in
this caufe, and I muit acknowledge, that
I think there is a clear proof of the ap=«
pearances of pregnancy; but then I con=
fider, that fach' appearances are often
very deceitful, and that they cannot be
well diftinguithed from an affeted preg=
nancy. Of this we have many inftances
in that famous title of the Roman pan«
de&s, de ventre anfpiciends.

The
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The proof of pregnancy brought for
the defendant, is a proof of opinion by
the' witneffes merely; who, I dare fay,
have depofed according to their own be-
lief; though I think their depofitions
not {ufficient to eftablith the truth, that
Lady Jane was really pregnant, It de=
{ferves attention upon what different
grounds the different witnefles formed
their opinion of the pregnancy; and more
particularly Sir William Stewart and his
Lady fay, they thought Lady Jane pregs
nant, becaufe the was pale of complexion,
and had frequent vomitings. As to the
palenefs of her complexion, that appears
to have been natural to her; and as to the
vomitings, it is in proof, by the oath of
Ifabel Walker, that fhe had been often
troubled with thefe even before the left

Scotland, Mrs. Hewit and ffabel Walker
N.Il arc,
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are, no doubt, the capital witnefles for the
defendant upon this point of the preg-
nancy. But then, their teftimonies ap-
pear to me highly fufpicious in many
rr:fpc&s, and in none more than in what
they have faid as to the prodigious bulk
of Lady Jane even before fhe left+Aix-
la-Chapelle. For 1if the bulk had been
as both thefe witnefles reprefent, it is in=-
credible to {fuppofe, that fo many wit-
nefles, to whom Lady Jane daily appeared
throughout her journey, fhould never
have obferved it. Mrs. Hewit depofes,
That when they were at Rewms, Lady
Jane was fo ;.fery unwieldy, that fhe
never went abroad but once: Whereas
the Abb¢ Hibert walked with heroften in
the moft public places and walks about
Rewms,

At the {ame time, as i1t 1s certain, 1if
Lady Jane had been pregnant, fhe muft
kave

7
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have been delivered; I thought if I
could find out a real bulk when {een
without her cloaths, it would go far to

inftrut the defendant’s plea.

Whkh this view, therefore, I carefully
confidered the evidence of Madam Te-
wis, Mrs. Hewit, Ifabel Walker and

Mrs. Hepburn of Keith. As to Ma-

dame Tewis, the appears to me to have
declared things which could not poflibly

exift at that time, at fo fallible a ftage
of her pregnancy, Butit is my opinion,
that having been drawn in to exprefs
herfelf too ftrongly upon this point to
Sir George Colquhoun and Colonel Dou-

glas, fthe was thereby obliged to repeat
the fame afterwards in her judicial de-

claration.

Nnoe The.
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'The amount of Mrs. Hepburn’s oath,.
is, that upon coming on¢ day into Lady
Jane’s bed-room when fhe was drﬁﬁi,ng,
{he obferved her breafts to be of fo large
a fize, that the had no doubt of her
being with child. But thefe marki are
fill too fallacious, and therefore I was
willing to take in here the declaration
of Effy Caw; but then this declaration -
of hers amounts to an opinion only, and
that opinion formed without any oppor=

tunity to know.—

Ifabel Walker and Mrs. Hewit have
gr;nc much farther upon the fide of the
defendant, but then they have fwore
to many things which are not true. Ifa-
bel Walker, particularly, is incredible
when fhe fwears as to the height of the
beds, and that upon that account, Lady

Jane
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Jane was obliged to ufe a ftool to get
into them. This witnefs has fworn,
that Lady Jane employed no mantua-
maker at Reims. And {be has depofed
very particularly, but very incredibly, as
to her converfations with Mrs. Andricux
there. She 1s allo no lefs incredible,
aé to what the relates of a converfation
which fhe fays, fhe over-heard betwixt
Lady Jane Dauglas and the late Lord
Preftongrange upon the fubje&t of the
birth of the children. Perhaps, my
lord might fay to Lady Jane, that fhe was
not bound to prove the birth, but furely
his lordfhip would never advife her
againft providing herfelf with proofs
to be ufed afterwards, if there thould be

occafion for them.

Lady Jane and Sir John gave many
different pretences for their leaving Aix=

la-
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1a-Chapelle. There 1s one circumftance
particularly that ftrikes me ftrongly. 1
fee that Mrs. Tewis offered to procure
for them the caftle of the count De Salm,
where Lady Jane might have had every
thing convenient for her approaching de-
livery; and that Mrs. Tewis did ac=
cordingly write to her friend the Great
Bailiff of the Count, defiring accommo-

dation for Sir John and Lady Jane in the
caftle of Bedbur. It might have been

expeted, that Sir John and Lady Jane,
as they had agreed to petition the Count
De Salm for this favour, would have
waited for his anfwer; but inflead of
that, they fuddenly leave Aix-la-Chapelle
under pretence of the imminent hazard
of an approaching delivery, and fet out for
Reime, where, neverthelefs, they con-
unte to remain for the fpace of a month,

How
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How 1ll then does this agree with their
pretence for not flaying but a few days
at Aix-la-Chapelle, when they might

have got their anfwer from the Count
De Salm ?

After having remained fo long at
Reims, they fuddenly fet off for Paris,
and leave their maids behind them at
Reims, at a time when of all others they
had the moft need for their attendance.
For this ftrange condud, in their not
taking the maids alongft with them, the
want of money was given as a pretence
which is clearly proved to be falfe, for
Sir John had at that time a credit for no

lefs a fum than 2,000 ljvres,

I now come to the proof of the deli-

very. The defendant was not bound to
prove
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prove the delivery, and it lies upon the
plaintiffs to prove the falfehood of it.
But then, if the only three perfons con-
cerned thall be found to give inconfiftent
and falfe accounts of this matter, this
muft go a great length to difprove the
birth, I have heard it faid, that the de-
fendant has proved his birth by the dire&
teftimony of two witnefles, Sir John

tewart and Mrs. Hewit. Iown, I can-
not underftand this arpument. If it be a
good one, there is a ready way laid to
accomplifh an impofture at once: but
fuppofing, that not only two, but twenty
witnefles had fwore dire&ly to the birth;
yet {lill, the plaintiffs might have proved
the falfchood of itby contrary evidence,

I have mentioned the aceounts given

by the parties themfelves: with refpect
to
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to Lady Fane, we fee her always {peak-

ing in general ; the only time fhe came

to particulars, was in a converfation with
the Countefs of Stair, as it ftands de-
pofed to by her daughter the Hon. Mrs.
Primrofe, Lady Jane well knew, that
there was plenty of good affiftance to be
had at Reimse  And therefore, to excufe
the firange flep of her going to Paris,
fhe tells the countefs of Stair that ftrange
flory about the advice given her by an
unknown lady to leave Reims direétly.
As the profefled intention of their going
to Paris, was to have Lady Jane deliver-
ed by the ableft accoucheur there; and
as Lady Stair obferved to her, that fhe
ought to have had fome of the Britith
people then at Paris witneffes to the
delivery, -fhe has an excufe ready at
hand, which 1is, that fthe was delivered

Qo within
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within balf an hour or within an bour,

after their arrival in Paris.

Sir John Stewart in his account of
the matter folemnly fays, that he went
previoufly to Paris in the month of
May or June preceding the birth; and
yet, this 1s clearly proved to be a falfe-
hood. And as this 1s the cafe, can we
prefume any part of the accounts given
by Sir John to be true? It is acknow-
ledged by Mrs. Hewit, that there was
no nurfe befpoke, and fhe gives this
firange and unaccountable reafon for it,
that Lady Jane did not know if fhe
would be brought to bed of a living
child.

Sir John Stewart fays, that he would

not have known where to have found
out
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out La Marre, if he had been wanted
fuddenly ; and that if this had been the
cafe, he muft have called another, He

afterwards attempts to make this fome-
what better, but in reality makes it
worfe, becaufe he depofes, that when
they came back from Paris to Reims, in
the year 1748, that he did not even then

know how to find out La Marre.

Mrs. Hewit has faid that Lady Jane
had no fick nurfe, and yet I{fabel Walker
fays Mrs. Hewit wrote her they fad a
fick nurfe. Again, it 1s faid that the
Pierre Le Marre never came to fee Lady
_’[a;n;:‘: but once. This is extraordinary in-
deed ; and the more particularly fo, as,

according to their own accounts, he had
the care of the fecond hoy, who was a2
weakly tender infant,

Qo 2 The
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The defendant has fixed Madame La
Brune's, as the place of the delivery.

When Mrs. Napier puthed Sir John
Stewart to give Lady Schaw an account
of the particulars of the birth, he then
fixes the delivery to have happened in
the houfe of Madame Michelle ; and at.
this time too, Mrs. Hewit writes her
letter to the Duke of Douglas, fixing
upon the fame houfe of Michelle as being
the place, though fhe has fince fworn,
repeated times, that the could never re-

member French names.

Mrs. Hewit has exprefsly depofed,
that the whole time they were at Mi-
chelle’s, Lady Jane never went abroad,
either to Verfailles or to any other place,
whereas you haveitin iu‘mf that {he made

two
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two feparate journeys while ftaying at
Michelle’s ; and in particular, Madame
Blainville fwears exprefsly, that {he went
in the very coach with Lady Jane to fee
the palace and the gardens at Verfailles,
It muft be held to be very extraordinary,
that the was able to go to Verfailles, and
to walk about there, and yet that fhe
never went to {ee the fecond boy, who
was at nurfe hard by her. It has been
{aid, that there is no proof that Lady Jane
never went to fee this child. But thisis
a miftake; for Mrs. Hewit exprefsly de-
pofes that Lady Jane never went to fee
Sholta at all, * becaufe the was weak

‘ and fickly the whole time they were
¢ at Michelle’s.”

When they come firft to Michelle’s,
Iet us obferve their condut here.  They
R talk
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talk as if Lady Jane had been lately deli-

vered in the country, and they fet out
for the country under the pretence of
bringing their child from fome place to-
wards St. Germaine. And when they re-
turn with their child next day, the people
at Michelle’s are furprifed with its ap-
pearance; and fome of the witneffes,
particularly Madame Blenvile, gives it
as their opinion, that the child brought
there muft have been much older than

ten days.

-_ They have told us that this fecond boy
was put to nmurfe under the care of La
Marre : and yet, by their own account,
they know not where to find cither La
Marre, the child, or its nurfe. It is ex=

tremely odd that nobody ever faw this
fecond child, till he fuddenly made his

appcar- ..
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appearance at Reims. Why not defire
the Chevalier Johnfton, then at Paris, to

enquire after the child who was fo fickly
and tender ?

Sir John declares that he knows no-
thing of the place where they refided in
Paris in 1749, and wherein they weré
three days before feeing their fecond -
child., For this a bad memory is no fuf~
ficient excufe. I had not the honour to
fit alongft with your lordfhips when Sir
John gave his declaratioh, but I have
heard that he was allowed to retra&, but
that he did not, upon any part of the

accounts given by him. However this
be, there is a remarkable inftance of Sir
John’s attention and diflin@nefs in his,
letter to Monl, Mallifer, at Reims.

It
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It appears clearly in proof, that both
oir John and Lady Jane were very early
acquainted with the fufpicions of the
birth, yet they took no care to remove
thefe. They faid that their honour was
called in queftion : but this was only a
pretence; for why not fend to Paris for
proofs of the delivery, when it is clear
they fent to Aix-La-Chapelle for proofs
of the pregnancy? Or why attempt a
proof of the pregnancy at its moft fallible
Rage, when they might have aCtually
produced proofs of the delivery itfelf? or
at leaft they might have kept fome of
the many genuine letters which it is faid
they received from La Marre. Or, at
leaft, why did Sir John forge letters as
coming from La Marre ? Surely, if he

could have got real ones, he would have
never fabricated falfe ones.

The
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The Madame La Brune, in whofe
houfe the delivery is now faid to have
happened, 1s not to be found in any of
the ‘books either of the police or the capi-
tation: the only Madame La Brune, who
it is now faid by the defendant may have
been the perfon, is a garde malade, and
fo does not anfwer the defcription fo
pointedly given by &ir John; and indeed
it is not credible that Sir John Stewart,
whofe charalter was never that of a mi-
{fer, thould, when he had money in his
pocket, have allowed Lady Jane Douglas
to have been delivered in fo wretched a

place.

I do not think it however conclufive
againft the defendant, that La Marre
cannot now be found out; it was Lis
- firongeft argument, that he was not now
Pp obliged
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obliged to produce him; he fhould have
therefore refted here, for he 1s not in the
leaft aflifted by.this proof of a Leaw:s
Pierre de la Mart. Sir John’s defcription
of his La Marre muft make it clear be-
yond controverfy, that this Lewis La
Mart cannot be the fame man. When
we confider the converfations which Dr.
Menager had with Giles and Moureau,
we fhall be convinced that Giles’s tefti-
mony 1s more credible than Menager’s;
the manner of this La Mart’s figning his
name is proved, by his contra& of mar=-
riage, not at all to coincide with that of

his fubfcription of the four pretended
letters.

If La Marre did not deliver Lady Jane,
then there 1s no weight due to the tefti~
mony of Madame Garnier; but, befides -

this,
2
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this, when we confider the difference in
the accounts given by Sir John, and
thole of Madame Garnier, we cannot
poflibly make them tally together in any
one particular., Madame Garnier did
not know whofe child it was fhe was
nurfing ; only fhe fays the was informed
it was to be a rich child in itsown coun-
try. This then cannot apply to the fe-

cond child of Lady janc Douglas, and
: if we examine the whole of Madame
Garnier’s accounts as to the time of the
child’s coming and going away from her,
we fhall find, that in point of time, her
accounts can noways fuit thofe given by
Sir John and Mrs. Hewit of the fecond
boy.

I have hitherto refted my opinion upon
the conduét of the parties concerned ; but
Pp 2 Towa
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I own I cannot lay out of my view the
proof of the alibi in the houfe of Godo-
froi. Godoiroi and his wife do not
depofe altogether from memory, and
their books are further fupported by Sir
John’s own admiflicn, That he and his
company did atually come there upon
the 4th July. The more thefe books
have been canvafled, the more exaét do

they appear to me. And when Sir John
has himfelf admitted, that he ftaid there

-~ three da}fs; it i1s furely moft probable,

that there would be an account opened

- for them in thefe books.

Great cries have been raifed againft the
Tournzlle Proces, and indeed the houfe

of lords have in fo far condemned it ; yet

] cannot fee it was of fuch hurt to the
defendant as was fct forth. The Parli-
ament of Paris 1s a court of honor and

dignity.
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dignity. What then could induce them,
to do any thing bad of itfelf againft the
. defendant ? 1 am not moved with the ar-
. gument drawn from the plantiffs firft
~ founding their. argument .of the alibi
upon the books of ﬂfﬁﬂbgﬂé; for when
thofe books were found to be erroneous,
why not refort to Godofroi’s, which are
not fo? And as to the Monitoire, it does

not ftrike againft this part of the evidgnce
at all.

- As to the enlevements;, altho’ the
- Mignons' may have fworn falfely as to
fome particulars, yet it is clear they {poke
truth as t;_tr _theix_' having a child taken
away. The time of this enlevement ig

critical,—it is furprifingly near,

As to Sanry’s child, this dnés"nnt de-~
pend fo much :}pun pétole evidence, but

upon
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apon the evidence of the church records.
This enlevement is brought with moft
furprifing exactnefs to the very period at
which Sir John Stewart, Lady Jane and
Mrs. Hewit are in Paris, and when they
can give no account of themfelves what-~

ever,

There 1s no proof in the memory of
man of any Enlevement having been ac=

complifhed in Paris,

As to the death-bed declarations, I fee
Lady Jane behaving with tendernefs to
the defendant on death~bed, but what the
{aid at that time cannot properly be called

a declaration.

As to Sir Joha Stewart’s declaration,
.t is indeed much more formal ; but we
often fee that people who have committed

| great
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great crimes will go to death averring
falfehoods.

Upon the whole, Iftrongly feel for this
defendant, but fhould feel more to de<
liver what were not the real femtiments
of my heart.
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Lood HALES fpoke next to the
following Purpofe.' |

I N judging of a caufe of this nature,

we muft a&t according to firong pro-
babilities and moral evidence. The cha-
raters of parties concerned, muft, in fuch
an evidence as this, have fome weight:
And if I could perfuade myfelf of a good
chara&er on the part of Lady Fane
Douglas, 1 fhould think it firong on the

part of the defendant. But I cannot be=
lieve the opinion of fome of the witnefles,
who have depofed fo favourably for her
upon this particular, becaufe there is
much evidence of her want of truth
upon almoft every occafion. Thus, when
in her letters to one friend, fhe is profef-

{ing
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fing the firongeft attachment to the Pro<
teftant religion, and telling them that
the was going to a country where {he
might-have the free exercife of that re=
ligion; fkehas in the mean time refolved
apon going into the very heart of France,
where fhe knew fhe could have no op=
portunity. at all of hearing Proteftant
minifters.

- Her converfation with the latf: Countefs
of Stair, as it flands depofed to by the
hnnuurable Mrs. Primrole, is another fla-

g;ant mﬂ.ance of the trnth of this ob-

fervatmn.

_ In her letters to Mrs. Carrfe, which
are dated from Holland, fhe not only in.
the moft folemn manner denies her mar-
riage with Mr. Stewart, altho® fhe had

beenmamed to him feveral months, but
Qg lzk&wﬂ'e
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Likewife throws out a deal of fcurrility
ypon her own coufine Mrs. Stewart, for
her having repeated the news which fhe
had heard of that marriage, There are
feverdl other inftances of this deceit in
her condu&, 1n {fome of her letters to her
brother the Duke of Douglas, and in fe-
veral other parts of her epiftolaty corre«
{fpondence. I admit, that neverthelefs
the private correfpondence between her
and Sir John, is amongft the firongeft
parts of the eﬁdeﬁce on the fide of the
defendant; yet thereis one thing exceed-
ingly remarkable, that in none of thefe
letters to one another do they ever com-
plain of the fufpicions propagated againft
the Eirth, nor unburden hé;rc: what na-
turally would have been expeéted to have
been uppermoft in their minds.

Tam
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| I am at a lofs to account for thﬁ_ part
that Lady Jane ated througheut the
whole of this fcene, and muft attribute
it to the amazing afcendency which Sir
Juhn {feems to have got over the mind of
this unhappy lady,

Having made thefe obfervations, [ now
proceed to examine the evidence brought
in this caufe. And 1ff, As to the Preg-
nancy. The appearance of this is proved
indeed by firong teftimony. I obferve,
that feveral of the witnefles give as their
reafon for thinking Lady Jane pregnant,
That fhe was weak and pale; tho’ it is
very certain that {he was fo by her ra-
tural conflitution. Several of the nuns
at Aix La Chapelle have depofed ftrongly
to the pregna'ncy, tho’ they are furely
not the beft evidences to eftablith a fat
of this fort.
i Q_q > Mss,
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Mrs. Grieg I cfteema very honeft evi-
dence, but one who is over-run with pre-
judices ; and Iliave the fame opimion nf
Mifs Primrofe. Much has been fgi@
about the milcarriages by Lady Jane; and
more particularly, the defendant has
founded firongly on the depolition.of the
nurfe, Manger, and of Madame Rutlidge..
That mentioned by Madame Manger is-
now given up, and the defendant fup-
pofes, that fhe may have miftaken the:

Catamenia for a mifcarriage..

It is very poffible that Lioneft witnefles:
may have been deceived in their notions:
of the pregnancy, by entertaining a fort’
of belief, that fome great event or other-
was to follow,—{uch as is mentioned in'
Sir William Stewart’s and the Earl of
BDumbarton’s letters to Lady Jane. Lady

Catharine



(8

Fhtharine Weemyfs is an unfulpe&led
evicouce, and yet the obferved nothing
.of the pregnancy ; on the contrary, her
whole depofition tends the other way.
The Countefs of Wigton does not fay,
that {he herfelf perceived any thing; the
only believed it becaufe the heard it com=
monly reported {o. by others. Mrs.
Andreux at Reims had no notion of the
pregnancy, neither had General M‘Lean,
the Mifs Hiberts, nor M Tadame Sautr}r
the mantua-maker. At thé fame time, if
I could give full eredit to Ifabel Walker,,
the caufe would incline to the fide of the

defendaﬁt; but I cannot believe her evi-
dence, becaufe fhe fwears to things whichi
F think incredible. A firong inftance of”
this, is, that fhe does not remember any

ene thing about the Chevalier Johnftony
t‘hu"he went over in Lady Jane’s company

m-the pacquet-boat to Holland. Her con

& verfations
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verfations with Madame Gillflen in Ger=
man, and with Madame Andreux in
French, Icannot give credit to; and it
1s truly amazing, that her curiofity thould

never have led her {o much as to look in~
to Sir John Stewart’s declaration, nor

Mrs. Hewit’s oath, altho’ fhe had {ent
her from Edinburgh the papers in this

caufe.

But thefe are not the meft material
particulars to diminifh the credibility

due to this witnefs. In the former oath
{he {wore * expres{ly, that {he had her

hands upon Lady Jane’s naked belly,
and found her with live child; whereas,
in her laft oath lately emitted in your
Lordthips prefence, fhe fays, that it was
not her naked belly that fhe felt when

* Here his Lordfhip fpoke Latin : it is fuppoled
becaufe there were a great many ladies in the court,

the
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{he found the child move, butabove her
fhirt, as the thinks. She further fwears,
that {he had never before felt the motion
of a child in any other woman.

Isit not wonderful, that this witnefs
had not the fame opportunity of making

this trial afterwards, when the pregnancy

was much more compleat. Had fhe fix-
ed upon a more early period, the diffi-
culty would have been charged, but not

done away, Another particular in which
I think this witnefs has gone too far, 1s

in what fhe has depofed as to the letter
from Mrs, Hewit at Paris ; Iam perfuad-
ed there never could be any fuch letter,
or at leaft, 1t muft have been a letter
wrote betwixt the 22d and 26th day of
July. Another circumftance in which
this witnefs appears to me to have gone
too far, is in what fhe has depofed as to

the
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the letter from La Marre; received by Sit
John Stewart when in- Mr. Murray’s,
5t. :jamesas Place. The acoount given
of it by her is not ¢redible; and I am
perfuaded the letter the alludes to, is the
famous fourth letter dated gth June 1952,
whereas they had left Mr. Murray’s in
- Septembet 1751,

Sir John's declaration and La Marre's
letters aré amongft the capital parts of
the proof in this caufe. 1ft, As tohis
declaration, there can no pretence of
his vivacity apply here to palliate his
falfehood. On the contrary, there is the
firongeft proof of a ftate of recolleion
of mind throughout the whole of that
declaration. 'Andin fa&, Sir John ufes
with the greateft propriety, fometimes
pofitiveaflertion, fometimes a non meninis
and fometimes expreflions of doubt. Sie
Gavd John
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jnhn had pretended,to Mrs. Napier, that
he was very apt to forget names and
dates, though he had a good enough
memory as to fadts. But the truth is,
that, upon confidering the declaration it=
felf;‘ it does 'appear, that he had a very
good memory, both as to names and
dates, for in that declaration he does
give us no lefs than twenty-five different
names and dates. The only time that he
feems to be at a lofs for names and dates
1s, when he comes to be examined about
the La Brune's houfe, about her lodgers,
about the nurfe of the child, and the
banker from whom he got the money at
Paris. Mr. Hepburn of Keith has in his
oath depofed pretty ftrongly as to Sir
John Stewart’s want of memory, and par-
ticularly gives one inftance of it, which
happened at Boulogne ; but this 1s by no

Rr means
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means fufficient evidence in oppofition
te fo much to the contrary appearing ona

the face of his own declaration.

As to Sir John’s defeription of La
Marre, the accoucheur, it is the moft
wonderful that was ever heard. He con-
cealed his lodgings even from Sir John,
and yet he frequented coffee-houfes and
the moft public walks in Paris. And yet
notwithftanding all this, Sir John gets
his addrefs, and {o fends him letters di-
reted to the care of the poft-office in

Paris, which he receives and anfwers.

It has been faid by Sir John and Mrs.
Hewit, that they were obliged to leave
thie Madame La Brune’s houfe on account
of bugs; but it 1s alfo {aid, that they left
the houfe they were in becaufe it was a

{m Dk{*}-‘
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fmokey houfe. Which was this {mokey
houfe ? It was not La Brune’s furely, it
was on account of bugs they had left this
boufe ; and it could not be Michelle’s,

for they only here complain of the bugs.

According to Sir John Stewart’s ac-
counts, the fecond child was fent to nurfe
within two or three leagues of Paris, on
the road to Amiens; and when he was
examined afterwards upon oath, he de-
pofes, that the child was a little way
from Paris. In fhort, his whole account
of La Marre, and every thing concerning

him, is abfurd, from beginning to end.

If, as Sir John faid, La Marre came
from Liege, why not go to that place to
enquire for him ? The power of the par-
liament of Paris did not extend here, and

Rr e " Sir
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Sir John was in ablolute fafety to go. It
Las been alledged that Sir John was in
no miftake when he called La Marre a
Walloon, as he was from Montreuil {ur
Mer ; but fuppofe Sir John had faid La
Marre was a Roman, it might have been

equally well argued he was right.

I have formerly mentioned La Marre’s
letters: as to thefe four which are
forged, Sir John’s alledgeance was, that
they were copied ffom the originals by
Mr. Clinton at London. And this again
Mr. Clinton denies.

In the fourth of thefe letters, which I
" have mentioned before, thEI‘E: 1s a great
deal of art difplayed by Sir John. In
the firft place, itis evidently intended to
{ferve as a certificate from Pierre la Marre,
although in the form of a letter. It

would

-
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would have been more dangern

John to have forged a certificat: =

the folemnities, than to forge 2 fingle
letter. 2dly, It was neceflary that the
Pierre La Marre fhould be dead when he
was céﬂlcd for to be produced, and there-
fore Sir John makes him to {ay in that
letter, that he was going again to Naples
fon account of the air) as his health was
not yet confirmed. And 3dly, Sir John
makes the letter to be delivered by a }Jri.
vate hand, one Monf{. Du Bois, a minia-
ture painter, in order to fave the dangex
from that queftion, How could you get
a foreign letter delivered in England
without its having the poft-mark upen
it P It 1s remarkable too that in this let-
ter La Marre makes his enquiries after

the youngeft child by the name of Sholte -
4 bomas ; though 1f he had really ondoyed
him,

-
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him, it is well known, that, upon fuch
occafions, the accoucheur never does give

the child a name,

Sir John has faid, that he never could
ﬁndl out this Monf. du Bois who brought
the letter ; but Sir John could not but
know that if he went to a * certain cof-
fee-honfe in London, he would have 1m-
mediately heard of any French artift
whatever who had come over to follow

his bufinefs in England,

Thefe tour letters now 1n procefs I at
firft believed genuine, and was thereby
convinced that the defendant was the fon
of Lady Jane: but now that they are

proved falfe, and fabricated, they have

* Here loft the name which his lordfhip men-
tioned, '

;? gl‘ﬂﬁ,[
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great weight with me to believe that he
is not her fon.

I will not pretend to go through the
mafs of proof before us, and therefore
will only ftate a few other obfervations
upon the remaining part of the evidence.
Mrs. Hewit’s memory, inftead of being
weak like Sir John’s, as was alledged, is
really amazing, for fhe forgets only five
dates in twenty. What are thefe five ?
They are all contained in the compals
of time taken up in the laft part of their
journey, and the time between their
leaving Godofroi’s and their coming to
Michelle’s. But at any rate, at the time
fhe wrote the letters to the maids at
Reims, her memory muft be prefumed
to have been clear, and yet here fhe is
_deteted in contraditing herfelf about
thg
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the ftory of the nurfes, more particularly
as to Madame La Favre and Manger.
In her letter of the 27th July, fhe would
mnfinuate to the maids that the eldeft
child had had only one nurfe before they
met with La Favre, and yet afterwards
fhe fays they had three nurfes before
Manger, who came immediately after
La Favre. Though, as the fays, * bafe
¢ jades, they would not come alongft
“ with us.” 'When Mrs: Hewit came to
be examined herfelf, fhe gave a different
account of the nurfes, and her letter of
the 12th of Auguft is utterly irrecon-
cilable with the whole of her account
given upon oath, Mrs. Hewit has de~

pofed that fhe had no converfation with
Lady Jane about the perfon who was to
deliver her ; but 1s 1t poflible to believe
{his? were it true, it would be a moft

fingular
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fingular anecdote in the hiftory of hu-

man nature.

I come now to a part of the evidence
which T think unexceptionable and con-
clufive againft the defendant; I mean
Godofroi’s books, from which the fol-

lowing particulars are clear:

1mo, That three people were entefed
into thofe books on the 4th of July, at
four livres ten fous.

2do, That the dccount relates to a gen-

tleman who was the head of a familjr.

And

stio, That this company had no fer-
vant alongft with them. In all which
particulars the account exa&ly agrees to

Sir John Stewart and his company.
S { The
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The defendant’s hypotﬁeﬁs 1s, that
this account may relate to a different
company, who were in the houfe upon
the feventh of July. But {fuppofing that
this company had efcaped two wifa’s of
the infpectenr, there is fcarcely one fingle
inftance of an entry in the police books

for two or more perfons without a cor-

refpondent entry in the houfhold-book.

As to the parole teftimony of Godo-
froi and his wife, they had a good caufe
of remembrance. Sir John Stewart and
Lady Jane had been recommended to
them by Mr. Mallifer, fyndic of Reims ;
and befides this, it was a very remark-
able thing to fec Britith people coming
to Paris before the proclamation of peace.
And when to this we add the pointed de-
feription of Sir John’s language and

MAanner,
O
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manner, we have no reafon to think they
have been in a miftake.

If upon their leaving the Hotel Chaa-
lons, they could have pointed out the
La Brune’s, or if they could have

brought any circumftances whatever to
thew that fuch a woman ever exifted, it
would have derogated much from. the
teftimony of Godofroi. But no perﬂ::.n
whatever of the name of La Brune has
been found out or heard of, in the leaft
correfponding with the accounts given
of that houfe by Sir John and Mirs.
Hewit. By their accounts one would
“think that the La Brune, in whofe houfe
the delivery is pretended to have hap-
pened, was like that of Michelle, a re-
fpeCtable houfe ; not that of a garde ma-

X fade, which 1s the afylum of the loofe
o S{ o and
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nnd the wretched, a fit enough place for
Mignons to go to, but not for Duuglas.

Tl}e nan-‘-e;‘ci_ﬁence of the Madame La
‘ Brune 18 evident; iﬁ fhc:lrrf, it was nec;ef—
fary in thlE r:a{'e, as in all others of i 1m-
poiture, to fpb{htute ﬁ&ltmus perfons,
and make ;hem a& their part in the fame,
Th1s was pa.rtlcularly dunf: 1n the famous
cafe of Gfarge Salmanaffar, and was one

great means of his dete@ion, as it was
lll.cwﬂ'n: in the cafe of Cmmt Vincentio

%

—Count De La Tory,

As to the two enlevements, whatever
c}bje&inns\ma}?’. lie againft the tﬂﬂ;imuny
of Madam Mj&non, yet the whole cir-
cumﬁancf: of her chﬂd’s bemg can'lcd
pﬂ_f 18 Pf’ﬂj.f;d .b}r c}t}fers and as to Sanr*( s

enleves
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enlevement, the witnefles here are upe

der no fufpicion whatever,

Upon the whole, his lordthip gave
his opinion for {uftaining the reafons of
reduction,
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Tuefday 14th July.
The Lord JUSTICE CLERK *
{poke firft this day, to t]_ie fol-
lowing purpofe.

T 1s now my duty to give my opinion
upon this very important caufe, the
moft important, taken in all its circum-

ftances and confequences, that ever came

before this court,

The rights of filiation, fhould no
doubt be ftritly guarded and fecured

* The Lord Juftice Clerk is one of the officers of
ftate for Scotland, and prefides in the high jufticiary
court in the abfence of the juftice general ; and as
he is always one of the lords of feffion, he is in
this court called by that titls.

againft ;
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againft challenge, and on the other
hand, that fame right fhould be equally
guarded againft impofture and fuppofition
of children. The plaintiffsin this caufe
have an effential intereft, and have been
found to have a good title to purfue.

The fituation of the defendant, and
the importance of this decifion are too
affeCting not to be felt by every body.
Sorry I am, therefore, that I muft now
give my opinion againft him; an opinion
. which I hope will appear to all, and par-
ticularly to thofe who know my parti-
cular regard for the noble perfonage whor
patronizes his defence, to flow only from
the deepeft conviction, and from my re-

gard to the rights of facred juftice.

This-
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This being fo late in the debate; and
fo much having been fo well faid by
others of your lordfhips, it would be im-
proper for me now to take up the caufe
in the fame extenfive view which other<
ways I thould have done.

I will, therefore, in the firft place,
proceed to lay down a few of the prin-
ciples of law and the rules of evidence,
upon which, in my opinion, this cafe
falls to be determined. The firft point

which has occurred in this debate, 1s4
¢ Cur wcumbet probatio?” 'The argu-

ments upon which, I think, have been
ftrained too far by the council upon both

fides. The plaintiffs and the defendant
have now joined iffue upon the fa&;
therefore if the plaintiffs have not

brought
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brought evidence fufficient to prove the
pofition which they maintain, then
the fervice muft ftand ; but if upon the
whole of the proof we fhall be convine~
ed, that the defendant i1s not the fon of

Lady Jane Douglas, than the fervice muft
fall,

In all a&tions whether criminal or cie
vil, we have two kinds of evidence to
judge of, either direct or circumflantiate.

In the cafe before us, the proof is cir=
pﬁmﬁamiate, and therefore each circum-
ftance muft be proved by one or more
witnefles, or by written evidence: And
we muit in the next place join the whole
of the circumitances together, and then
draw our conclufion as to the total

amount.

T t It
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It is admitted by all lawyers, that #
circumftantiate evidence may give as full
conviction to the minds of judges as any
other proof whatever. And it is like-
ways admitted that no part of fuch a
proof will go fo far to convince judges,
as the evidence drawn from the oaths,
condu@t and behaviour of the parties
themfelves; and this, becaufe the fadts
being clearly afcertained, the only quel-

fion remaining 1s, as to the conclufion

from thence to be drawn.

We have heard it {aid, that your lord=-
thip’s muft have demonflration before
the defendant can be turned out of the
poflefhion of his fate: but demonftra-
tion implies the phyfical impoffibility of
the contrary, which can occur in no cafe

of evidence. The term may indeed be

T often
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often applied figuratively to proofs, but
Literally taken, it 1s an abufe of words.
We have indeed feen cafes where there
was a moral impoflibility of the prifoner’s
innocence, and yet, we have feen juries
acquit {fuch a one. Such a cafe was that
of Reid, who was lately tried before the
criminal court, for the crime of fheep-~
Slealing. 'This Reid, was a poor man of
a very fufpicious character. He was

found with the exa& number of fheep
in his poffeflion upon the road leading

from the very farm from off which they
were ftole, and he pretended not to bring

any proof whatever, that he had attain-
ed the property of them in any lawful

mal,y. A counal at that bar, who likes
to diftinguith himfelf upon fuch occa-
.ﬁuns, patronized the prifoner’s defence,
and nnltwithﬂanding the cleareft and moft

it 3 pofitive
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pofitive evidence of all the facts which
1 have mentioned, “ The jury acquitted
¢ the prifoner.” Upon fo ftrange a ver=~
di&¢ your lordfhips, members of that
high court, (I mean all of you who were
then prefent) declared your opinions fe-
riatin, That this verdi® was given in

the face of moft compleat evidence.

It was faid by fome of your lordfhips,
¢ That a dire& proof by two or more
¢ credible witnefles, cannot be redargued
¢ by a proof of circumftances not incon-
¢ fiftent with or exclufive of the truth of
¢ the allegiance maintained by the per-
¢ fons acenfed.” I readily admit the juf-
tice of this general propofition, and to
be fure fuch of your lordfhips as admit
the eredibility of Sir Jobn Stewart, and
Mrs, Hewity and, who think, that the

whale
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wholé of the plaintiffs proof is not in-
éonfiftent with thewr alledgeance, muft
apply the principle to the decifion of this
¢éafe : but fuch of us as think the plain-

tiff’s proof not compatible with their
oaths, cannot give this propofition room

here ; it is impofible for us to do fo.

1t has been admitted, that the mere ac-
knowledgments of parents was not fuf-
ficient for the defendant, but it was faid
that he had the habite and repute of #he
country of bis birth. 1 underftand well
the weight of the argument from habite
and repute, when a child 1s born of a
marriage in the county where his parents,
his friends and his conneftions refide;
or if in a foreign country where it fhall
appear, that his parents have eftablithed
fuch a conneétion. But what is the ha-
bite
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vite and repute contended for here?
What 1s its firength? Is it the habite
and repute of their friends and neigh=
bours at Parzs? They had none fuch
there, for they kept themfelves con-
cealed, 'What then does it come out to
be? Not even the habite and repute of
the fami{y where the birth happened (for
no {uch family has been found out) but
only that of the family of Madame M:-
chelle. But who of that family was
ever to queftion the truth of the account
given by a ftrange lady of her having
had a child: And, is it poffible, that
any judge can lay weight upon this as
being habite and repute ?

When, after returning to Reims the

fame argument holds good, they came
"thf;re amongft flrangers who had no

intereft
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intereft whatever in the matter; why

then fhould fuch people either enguire or
doudt ?

Much has been faid of the danger of
putting Britifh people, who have tranf-
migrated to the colonies abroad, to prove
their birth ; but this alarming confide~
ration does not flrike in here, becaufe
the habit and repute arifes to them from:
their refidence in fuch colonies, and from
the knowledge of their relations, their
friends and their neighbours founded
upon that reflidence. But will this ap-
ply to the prefent cafe? where the par-
ties concerned have, by their own deli-
berate act, fhut out the poffibility of any
habit and 1;:3putf: whatever ?

Much:
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Much has alfo been faid of the great
delay of the plaintiffs in bringing this
ation. If this obfervation was true, it
would firike me in the very contrary
light. Suppofe that the late Duke of
Hamilton had taken up a fufpicion of
this birth, I will not fay whether a&ion

at his inftance would have been fuftained
or not; but at any rate it was not rea=

fonable to expeét, that when the Duke
of Douglas did not challenge the birth,
the Duke of Hamilton fhould. On the
other hand, to be fure, the defendant
might have brought a declarator of his
birth. Yet 1 do not impute it to him
that he did not do fo, but I impute it to
Sir Jobn and Lady Jane; that when they
were repeatedly warned of the flagrant
fufpicions, they did not take the com-
mon and neceffary methods of removing

the
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the {ufpicions, and fecuring evidence of
the birth, If this defendant had been
generally received as the fon of Lady
Jane Douglas, there would have been no
room for fuch an imputation ; but when,
from the beginning, the birth was ful-
pected, not only by the Duke of Douglas,
but by many others, the delay of bring-

ing an acuon to have the matter cleared
up, muft be imputed, not to the plain-
tiffs, but to Sir Fobn Steqwart and Lady
Fane Douglas.

Much has been {aid on the partof the
defendant, on account of the Tournelle.
pirocefs, and the witnefles examined by
the Tournclle, inftead of being * omm
exceptione  majores,” were faid to be
“ gmni reputatione minores 3 thefe were

Un 100
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too ftrong expreflions, and I cannot but
difapprove of them., I am fure I ne-
ver was attached to arbitrary’ proceed-
ings, butl have too much liberality ever
to refle@ on the honour of fo refpectable
a court as the parliament of Paris. Thefe
witnefles were fubject to the jurifdi¢tion
of that high court, were examined ac-
cording to law and rule; how then can
fuch teftimonies be compared to thofe of

a {lave under his mafter’s rod ?

What were the grounds upon which
all this prejudice was founded? They
were thefe principally, that the witnefles
were examined in private before the
Tournelle ; and that they were thereby
tied down to tell the fame ftory again,
[ can have no idea, that the flrong opi-

nion which I now notice could be found-

ed



(331)
ed upon the witnefles complying with
the law of their country. How can this
infer any {ufpicion of falfe fwear-
ing? Or why, becaufe a witnefs is
once {worn, fhall his after evidence
upon oath be thereby difcredited. 1In
England, witnefles who have f{worn in
one court, are fworn again in another.
This 1s the cafe in all jury-trials in that
country, and it is the cafe in this coun-
try too, where we have witnefles exa-
mined in the court of feflion, though
they had emitted their teftimony for-
merly in that of the jufticiary. This is
a thing that was never doubted of be-
fore; it has occurred in this very caufe,
for there are feverals of the awitneffes
who after having {fworn to eftablith the
defendant’s propinquity upon his fervice,

Uu 2 have
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have been again and again examined

upon your lordfhips commiflions.

I recolle@, that there was a periocd
when this Tournelle procefs had well
nigh obftructed the courfe of juftice.
Much outery was raifed againit 1t, both
here and in another great houfe; and
therefore it is not to be wondered at if
there was {fome ftrong fpeeches made upon
the occafion : but without prophefying,
as my brother has done, I can fay this
upon the judgment of the houfe of peers
itfelf, that that court relaxed the f{eve-
rity of your lordfhips judgment, and
that the idea of the defendant, as to this
Tournelle procefs, was there treated with
contempt. If thefe Tournelle witneffes
had been picked off the flreets of Paris,
it would have been a flrong thing in-

deed 3
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deed ; but they all happened to be un-
fufpicious, becanfe Lady Jane and Sir
John have confefledly committed the in-
ipeCtion of their condu& to them. I
muit therefore, in order to have a com=-
pleat view of this matter, find out the
fources of this alleged corruption, and
bribery, and flavith fear, 1 cannot be-
lieve that the noble and honourable guar-
dians of the duke of Hamilton would
have either corrupted or concufled the
witnefles. To me it 1s more difficult to
believe, that thefe perfons would thus
wickedly conipire againft the young de-
fendant, than that Lady Jane and Sir
John fhould have confpired together to
bring in an impoftor., No jealoufy can
be entertained of Mr. Andrew Stewart,
who carried on the whole aflair in France.

He has alrgady got an honourable tefti-

mﬂﬂ}"
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mony from the bench. I back that tefti-
mony as to his whole condu& in this
caufe; and I do believe that the records
of court cannot furnith us with a more
honourable inftance of candour and
opennefs than what he has fhown in

thefe proceedings. His character ftood
the fcrutiny and examination of all his
private memorials and papers concerning
his enquiries in France; a trial, which,
it is believed, no agent ever underwent
before.

In what [ have further to fay, I will
not however rely much upon the Tour-
nelle witnefles, on account of the cla-
mour which has been carried fo ex-
tremely high againft thefe proceedings.
I would have inclined to have given my

opinion upon onc gencral view of the
evidence ;
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evidence ; but becaufe all your lordfhips
have given the particular grounds of your
opinions, I fthall alfo give mine, The
firft thing which I take into my confide-
ration is, the charalters of Lady Jane
and Sir John. I will not however go
deep here, as I do own that this is a fort
of evidence which feldom weighs far
with me, as people who are honeft them-
felves feldom fufpe& others. Several
witnefles have {worn very favourably for
Lady Jane upon this point of her cha-
racter ; butI do own, that I fee fo much
real evidence of the falfehood and du-
plicity of her character, that I cannot
lay any ftrefs upon thele witnefles opi-

Nn1ons.

Her letters to Mrs. Carfe, wherein
fhe fo much abufes Mrs. Stewart for tell-

Jllg
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ing a thing which fhe herfelf knew to be
truth, and the whole of her converfa-
tion with Lady Catherine Wemyf{s at Aix-
La-Chapelle, are extremely ftrong upon
this point. In all her letters to her
friends in Scotland the 1s full of the
greateft zeal for the proteflant religion,
and fecms to be uneafy till the can get
to Geneva, or fome other place where
fhe might have the free exercife of 1t;
while in the mean time fhe goes into the
very heart of France, where fhe could
have no opportunity at all of the exercife
ot her own religion, But above all, this
fallchcod and duplicity of condu& ap-
pears 1n the forgery of the letters; in
which, I think, Lady Jane was concerns

cd alongft with Sir John.

7 But
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But cui bono ? and with what motive
did they agree to impofé children on the
world ? I am at no lofs to {ee thefe: the
ufe immediately made of the children to
get money from the Duke of Douglas,
fpeaks out the defign; and it is moft
probable likewife, that Lady Jane be-
lieved that the dignity and eftate of
Angus would undoubtedly defcend upon
her and her iffue. As to the motives for
this ternible action, I do not believe they
had the fame views of the crime that
your lordfhips have. They might co-
lour it over with public fpirit, a defire
to keep up the family of Douglas, and a
refentment againft the Duke of Hamil-

ton.

Lady Jane was clearly paft the pericd

of having children, according to the com=
XX mon
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mon courfe of nature. This, therefore,
thows that it was at leaft an extraordi-
nary thing. I therefore differ from one
of your lordfhips, who, upon the ac-
count of the hability to have children,
thought there was nothing at all furprii-
ing in Lady Jane’s aCtually having chil-
dren. And I do aver, that there 1s not
one woman in ten thoufand, yea not one
in twenty thoufand, who produces chil-
dren at the age Lady Jane was, what-
ever figns they may have of capability.
I only mention] this, becaufe it fhould
have led us to be more attentive to the
particular circumftances of -the alledged

{ "egnancy.

As to the proof of the pregnancy, I
think 1t not {atisfactory ; it amounts to

the appearance of pregnancy only: there

18
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is a bulk depofed to by the witneffes, but

no evidence of her being a&ually and
truly with child. The uncommon fize
of Lady ]ane*s ‘belly and breaft, refts
on the evidence of Mrs, Hewit and Ifa-
bel Walker; neither of whom I believe.
And as to what 1s {fwore by the other
witnefles, and more particularly by Mrs.
Hepburn of Keith, it goes no further
than to preve certain external appear-
ances, I therefore leave it here, and
acknowledge, that there were the exter-
nal appearances of pregnancy. Shall

I hold thefe appearances then to be af-
fumed? No. Shall I hold them to be

real ? No : but I will enquire afterwards
if we can have room upon the othe~
proof, and fo join the proof which I
have already treated of to that other

proof which may occur on the fide of the
Xx 2 defen-
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defendant ; but if from all circumftances
taken together, I can have no conviction
at all of the -birth, but quite the con-
trary, then I muft hold the pregnancy
to have be‘én afflumed and falfe, fuch as

muit precede every impo_ﬁure of chilga
dren.

Having faid fo much, I will confider
flightly the other circumftances, the prin-
cipal of which is their own conduét at
Reims, Sir John and Lady Jane had
madea Imétg_and_un feafonable jou ;ﬁey from
Aix-La-Chapelle to Remms, under the
prctcncé of her being tQ be there deliver-
ed; and yet they loiter away there for
the ffaéc of a month, without making
their purpefe known to any perfon they
were acquainted with at Reims, or ﬁveﬁ
without {fo much as once calling for thé

advice
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advice of any phyfician or accoucheur,
When at laft they fet off by themfelves
for Paris, there is no mention made of
getting any recommendations to the bef¥
afiftance at Paris; although that has
fince been given as the pretence for their
going there. Not one letter from any
perfon whatever, but that from Monf,
Mallifer. It is an amazing affair, never
once to have mentioned to him their real
defign in going to Paris; and that they
fhould have given Monf. Mallifer a falfg
account of that defign. I will not en-
large upon the fufpicious circumftance of

their having left the maid-fervants at

Reims, becaufe this was owned by one
of your lordthips, who fpoke on the other |
fide, tobe a ftrange and an unaccountable
circamftance. The fa&, however, ftands
pncontraverted, and the only difpute is
6 as
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zs to the conclufion which it will bear.
In all the proofs of partus fuppefitio,
this of the a&tors dropping their com-
mon attendants, has commonly occurred
as a capital circumftance. Sir John and
Mrs. Hewit acknowledge the fa&, and
they faw the neceffity of accounting for
it; and they did accordingly give an ac-
count of 1t which 1s falfe. Inftead of
their not having fo much money as was
fufficient to tranfport their maids to Pa~
ris, (andit would have only required the
trifling fum of twelve fhillings to do fo)
it is proved that they had plenty of mo-
ney to make them live eafily, although
perhaps not enough to {upport Sir John
Stewart in his diffipated courfe of life,
It was upon this point noticed, that the
defendant is not obliged to account for
the conduct of his parents.

This
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'This may be true in all common cafes,
but not in thofe of the laft importance to
the world, 1n which moft, if not all men,
agree in their notions of propriety of
conduct. As they travelled along in the
ftage-coach to Pams, there was not the
leaft obfervation made of her pregnancy,
nor did the ever difcover the leaft of that
anxiety natural to a delicate lady, malk-
ing fo far a journey at fo ¢ritical a period.
There was furely no motive to conceal
her pregnancy, if it was true. Yea, upon
that fuppofition it was meft natural to
expect, that fhe would have explained
to the reft of the company her motives
for the journey to Paris, as they might
(and no doubt were able to) have given
her fome advice as to her condu¢t there.
Nature di@ated this, and anxiety and

honour



( 344 )

honour likewife. 'Thefe circumftances
are indeed amazing, and fhow to me
clearly, that the neceffity of the appear=
ances of pregnancy, formerly aflumed,
being now over, Lady Jane defignedly
kept every thing as clofe as fhe could. ’

Upon the evenming of the 4th July,
they arrive at the houfe of Monfi Godo=

froi in Paris; a refpeftable houfe, and of

all other lodgings the moft adapted to
the purpofe of Lady Jane Douglas’s deli=
very, as they had come there {pecially
recommended by Monf. Mallifer at
Reims. Or if Lady Jane had thought
proper to quit that houfe before her de-
livery, it was natural to have expected,
that ihe would have scquainted Mr. of
. Madame Godofroi of this refolution, and
defired their advice as to the proper
place
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place the might go to for that purpofe.
And it furely would have been natural
too, to have {poke fomething to Mr.
Godofroi about the Pierre La Marre, who
was an ablolute flranger to Lady Jane,
and who it is now faid had been {poke to
before-hand to accomplith the delivery.
But inftead of all this, there 1s no talk
at Monf. Godofroi’s, either of a preg=-
nancy or of a future delivery.. There 1s

not even the appearance of pregnancy
here, about which we have heard fo much

when at Reims.

As to the Madame La Brune’s, to
which it is pretended they went, and
where 1t 1s faid fhe was delivered, upon
the tenth of the month, was it not to
have been expected that Sir John Stewart
fhould have been able to give {fome fatis-

’ Yy factory
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fafory account of this matter? But in-
deed if ever there was {uch a houfe, it is
inconceivable that it has not ever been
difcovered. A train of circumftances led
to fuch a difcovery; the appearance of
ftrangers, and more particularly Britifh
people of rank, muft have attrated the
attention of almoft the whole little ftreet
in which the Madame La Brune 1s faid

to have lived.

When to this we add Sir John’s note
to Lady Schaw, and Mrs, Hewit’s letter
to the Duke of Douglas, in both of which
not the houfe of La Brune, but that of

M:chelles, 1s fixed down for the place of
delivery, it is clear that all this ftory

about the La Brune is a perfet fiction.
But what I think the firongeft part of
the proof of the falthood of the delivery

15,
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15, the many letters wrote by Sir John
and Mrs. Hewit, bearing date the 1oth
and the 11th of July, in which there is
not the leaft mention made of any thing
like a delivery. Suppofe the defendant’s
hypothefis juft, that thefe letters, bear-
ing date of the 10th, were a&tually wrote
upon the gth, What then? the letter of
the eleventh full remains, and {irikes
ftrongly by itfelf. Will an after-correc-
tion remove the difficulty ! No, it makes
it worfe ; becaufe, if it was a real birth,
what reafon could there be of making
any correction as to the day and hour in
the letter of the twenty-fecond of July ?
When to this we add, that all and each
of their letters, wrote from Paris to their
friends in’ Germany and Britain, were
falfely dated from Reims, 1s it poflible

Xy % a
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to conceive that this circumftance
fhould not have great weight in the
‘caufe? And indeed a long train of letters
‘written by them from Reims to Britain
fhow clearly, that this of the falfe dates
“was done of defign. Their not faying
that the birth had happened at Reims
makes the thing {o much the worfe ; for
the whole ftrain of thefe letters is to make
-their friends, efpccially thofe in Britain,
‘believe, that the delivery had aéually
happened at Reims, This appears from
‘Sir John Stewart’s letter to the Earl of
Crawford, wiitten at Paris upon the 10th

of July; and from anothcr letter of the
26th of the fame month, both which are
fallcly dated from Reims. And when to
this we add Lady Jane’s letter to her bro-
ther the duke, not only falfely dated
from Reims, after the pretended delivery,

but
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but wherein the fays, that * fhe had .
“ come to remain there on account of
¢ the cheapnefs of the place and the fa-
¢ lubrity of the air:” can we think that
all thefe circumftances are of no import-
ance in a proof of a moft complicated
fraud and impofture ?

There 1s ftill one other capital circum=
ftance which affe&ts me ftrongly in this
taufe, and for which there has been
given no thadow of excufe; and that is,
though the del-ivery 1s {aid to have hap-
pened upon the 1oth of July, yet no no-
tice 1s given of it by letters till the 22d
of that month. Try if you can find any
excule for fo ftrange a proceeding! Can

you take the hurry they were in as the
leaft excufe for this negleét? No: they

would have been naturally and power-
3 fully
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fully prompted immediately to commu-
nicate to all their friends fo joyful an
event as the birth of twins.

As to the alibi, in Godofrois, I am
clearly of opinion, that the evidence
thereof is conclufive againft the defen~
dant, notwithftanding all that I have
heard thrown out againft that evidence,
It is clear that they all were there from
the fourth of July to the thiricenth or
fourtcenth. ‘There is no competition as
to the place of their refidence during this
period, which indeed would have made

a great odds upon this argument.

As to the evidence of Madame M-
chelle and others of her family, they
are abundantly partial to the defendant;
and yet this whole evidence gives fuch a

picture
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picture of the fituation of Lady Jane upon
her coming to that houfe, as 1s utterly

incredible upon the fuppofition of a recent
delivery.

Inftead of Lady Jane’s being fo weak

and 1ll as not to be able to go even once
abroad from Muchelle’s, (which Mrs,

Hewit has exprefsly depofed) you have it
eftablifhed by the moft credible teftimo-
nies, that fhe took two feparate jaunts
during that time, and that one of thefe
was to fee Verfailles. 'What a picture
does this give of the perjury committed
by Mrs. Hewit and Sir John Stewart,
and how well does it ascount for Lady
Jane’s never going once to fee her poor,
fickly, fecond child ! For is it credible,
that, while {he was thus taking jaunts of

pleafure
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pleafure round Paris, fhe thould not have
found time to have {een her own child ?

As to the enlevements : 1 defiderated if
there had been any fuch thing as this
proved to have been accomplithed in the
memory of man, and I find there'is no
proof of any fuch ; and though [ am by
no means clear, that thele enlevements
are dire@tly brought home to Sir John
Stewart ; yet, when we take the whole
of thefe circumftances alongft with the
other evidence which I have formerly
ftated, it conveys a belief to me, that
thefe children were difpofed of to Sir

John and Lady Jane.

As to the new man-midwife, Lous,
Pierre de la Mart : 1 muft acknowledge,

That when I confidered this part of the
evie

e ¥ E S
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evidence, I did not think that the de=
fendant had been drove to the defperate
neceflity of rearing up a different man-
midwife. It is not poflible to confolidate
thefe two perfons together: they are dif=
ferent perfons clearly and totally, in age,
in name, and country. 'The account
which the defendant now gives of this
matter is deftroyed by the inherent cir=
cumftances of Madame Garnier’s oath,
who I do believe to have been no more

the nurfe to the fecond child, than this

Pierre la Mart was the accoucheur.

I now come to {peak a little of the
conduct of the pretended parents them-
felves, after the fuppofed delivery.

It appears that they were very early
informed of the fufpicions of the birth,

%5 and
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and yet that they never took an}? prudént
ftep to remove them. All that they did
was to procure from Madam Tewis a de-
claration of the appearance of pregnancy

at its moft fallible ftate.

As to the opimnion faid to have been
given to Lady Jane by Lord Preffon-
grange, that fhe was not obliged to bring
any proof of the birth, I do not believe
- the teftimony of Ifabel Walker upon this
point; and this becanfe Sir John and
Lady Jane’s joint letter to Madam Tewis
fhews to me, that they wanted to have
had a proof of the whole, if they had
dared to go to Paris to feek it.

As to the forgery of the letters, I think
this part of the evidence fhould by no

means be treated like a /wfus ingemi in

this



( 355 )

this high court. What a ftrange view
of this caufe is it, to {uppofe that thefc
parties, when confcious of a true birth,
would have both (for Sir John and Lady
Jane are clearly coniederates) joined to
fupport that birth by forged and fabri-
cated evidence; firft thereby to impofe

upon the duke of Douglas, and thereafter
upon all the world, by handing down
this falfe evidence to lateft generations?
See what deep wounds fuch a thing may
have given to the law ! and it is no ex-
cufe for this, that Sir John may pretend
he was only conveying to the judges by
means of forgery what he knew to be
true. For the whole evidence thows that
there never were any original letters

from which thefe could have been taken.

It was faid, that though the defendant

founds upon the acknowledgment of his
Zz o parents,
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parents, yet that, as he does not reft the
whole of his plea upon this, the accounts
given by his parents cannot hurt him. But
15 it poflible to maintain that there is any
weight due to the evidence of a parent
who has been guilty of fuch repeated
falthoods, and who has in this very caufe
forged and ufed falfe evidence for the
perverting of juftice ?
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Lord MONBODD O fpoke
laft upon this Caufe to the
following purpofe.

A M not vain enough to think that any

thing I can fay in this debate can have
the effet to alter the opinions given by
any of your Lordfhips ; but yet, as I have
a full convition, that the defendant is
rcally the fon of Lady Jane Douglas, 1
think it incumbent on me upon this occa-

fion to give the reafons of this my opinion

at fome length.

The plaintiffs have now taken up a very
diffcrent ground from what they at firft
maintained. At firft the whole of their
proof was faid to be founded, firft, upon

4 the



( 358)

the books of Michelle; fecondly, upon
the age of the child brought to her houfe ;
thirdly, upon there being no accoucheur

in Paris in the year 1748, of the name of
La Marre; and, fourthly, upon the fuf-

picions in France at the time. Thele were
the capital circumftances laid down in the
plaintiffs original condefcendence. But
now we have got a new caufe, and there
is no veftige remaining of the old one.
This new caufe i1s founded, firft, on the
conduct of the parties themfelves; fe-
condly, on the alledzed a/ib: in the houfe
of Godofroi; and, thirdly, upon the en-
levements, Upon this I would obferve,
that the changing of ground gives at no
time a very favourable opinion of a caafe,
and that particularly in the prefent cafe,
it thews that the plaintiffs themfelves had

no confidence in Mr. Godofroi’s evidence,

when
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when they at firft placed the alibi in the
houfe of Michkelle. Yet after all, there is
no fuch clear, plain, and convincing evi-
dence brought as fhould take away a man’s

birth-right from him.

There are feveral very material points
of law which I will beg leave to notice,
before 1 proceed to ftate the evidence.
And, firft, as to the onus probandi. This
the plaintiffs in their memorial lay wholly
upon the defendant. This is indeed a moft
dangerous do&rine ; and if this was law,

no man whatever can fay that he has a fafe
at all. The acknowledgement of the pa-

rents, and the habite and repute, is the
charter of every man’s birth-right, Po-
fitive evidence is confined to a very few
fa&s, and in proportion as by length of
time fuch pofitive proof maybe diminifhed,

the
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the legal prefumption for filiation does en-
creafe. But yet in the prefent cafle, this
defendant refts not upon that legal pre-
fumption, but has brought both dire and
circumftantiate evidence of his birth:
which being the cafe, he cannot be turned
out of pofleflion but by demonftrative evi-

dence. I am here aware of the obferva-
tion made by one of your Lordfhips, That

literally taken, there can be fuch thing as
a demonftrative proof; but what I call de-

monftration muft exclude the poffibility

of the thing’s being otherwife. Yet I do
not deny, that a circumftantiate proof

may be here admitted, but it muft be fuch
a one as is {ufficient to exclude the pof-

fibility of the real birth. Another point of
law, is as to the habite and repute, It

was faid, That there was no habite and re-

pute to a perfon borne in a foreign coun-

Il'}".
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try. This appears to me to be a very

dangerous miftake, ¥ cannot confine the

babite and repute to the voice of the fa-
mily, friends and relation$ at home, fincg
it may arife from the voice of friends,

neighbours and acquaintances abroad. And

in the cafe before us, it is clear there were
no fufpicions heard of in France. Even thg
plaintifts own witneffes, Madame Blenville

and Madame Michelle, are flrong evi«
dences for the defendant, as to his habitg

and repute there,

The next peint of law which falls to bg
treated of 1s, That of the acknowledgement
of the parents. It has been faid, That
this muft go for nothing, becaufe Sir

John Stewart has prevaricated, or told
falfehoods upon oath, But this is con-
founding the teftimeny of Sir John with

Aaa the
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the a& of hisacknowledgement, It would

‘be hard indeed if a man brought to be

examined in court in the fituation Sir
John then was, fhould by miftakes, or

even by tclling falfechoods, deprive his

real fon of his birth-right. Sir John’s
declaration was obtained by furprize from

your Lord(hips, and he was under a fit
of ficknefs when he was brought to be

examined before you. But even {uppofing
‘your Lordfhips {hould give all the weight
to this plea of the plaintiffs which they
defire, what does it amount to? Only to
a few miftakes in his defcription of the
Pier La Marre. The miftake about his
being a Walloon is trivial 5 it is juft as
if we fhould call a man on the other
fide of the water of Tay a Perth-man.
Bot furely the ufe made of this and
of otha fuch millakes cannot deftroy
' Doctor
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Dottor Menager’s teftimony, nor that of
Madame Garnzer.

But even fuppofe that Sir Jobn had
been willingly perjured, --- what then?
Would his perjury have a flronger effet
againft the defendant than that of any
other witnefs? And yet it is certain, that
though a third perfon, who was a witnefs,
had perjured himfelf upon the fide of
the defendant, it would have had no ef-

fect at all upon his general plea.

The next queftion in point of law, is,
‘What are to be the effets of the delay on
the part of the plaintiffs, in bringing this
ation? Surely both the Duke of Hamil-
ton and Sir Hugh Dalrymple might have
brought their action immediately upon
the birth of this defendant. And as they

Aaa2 did
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Aid not do fo then, the effet of this delay
will at leaft be to receive good evidences
for the defendants, fuch as that of Mea-
dame Tewis and Bffy Caw, who are now
dead” themiclves, but whofe evidences
fland reported upon oath by esbers, This
16 4 cruel cafe indeed! When the defen-
danr was a poor man the plaintiffs never
attempted to controvert his birth, they
Liave only attempted this when he fuc-
ceded to the eftate of Douglas, The plain-
tiffs complain, that by the latenefs of this
attion they have loft proof, but whom
then fid: imputet, and vpon this account it
is not now incumbent upon the defen-
dant to bring any proof at all in this
caufe,
The plaintiffs have tried to difqualify
Jome of the witnefles, as being accomplices
152
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ia this alledged impofture ; but this they
cannot be allowed to do: and indeed if
this was law, who could ftand againt it ?
The plaintiffs might as eafily have ex-
tended the fame charge of accomplices
againft the La Brune and la Marre, in
erder to have prevented them from being
held credible witnefles, if they had been
now alive, and found out, as throw out
the chargé againft Mrs. Hewit and ifabel
Walker. What reafon can there be for
difqualifying Mrs. Hewet and Ifabel Wal-

ker from being credible witnefles, on ac-
count of this charge thrown out againit
them? None of them thewed the {mal-
left appearance of guilt upon any of their
examinations. As to Ifabel Walker, the
was a perfect model for a witnefs. It has
been alledged that this witnefs is not cre-
dible, becaufe in her laft examination in

prefence,
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prefence, fhe has depofed, ¢ That fhe

never read either Sir John Stewart’s declas
ration or Mrs. Hewit’s oath,” although
the had the whole of the proofs in her
cuftody. But it'is to be remarked, that
people who have fomething to do, will
feldom dip into fuch large volumes as

thofe now under our confideration.

Mrs. Hewit has indeed fallen into many
miftakes in her evidence, but thefe, in-
ftead of proving the impofture, prove
againft it ; for upon the fuppofition of an

impofture fhe would have been much
better prepared to have told her tale. In
one of her letters to Ifabel Walker, Mrs,

Hewit recites the wholecircumflances of the
affair, What could be the #/e or intention of
this letter, upon the fuppofition of their both

being
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"being accomplices together ? Upon fuch a
fuppofition this conduct betwixt the two
is abfolutely incredible. Much has been
faid of the prefumption of fraud arifing
from Mrs. Hewit's correcting the dates
of fome of her letters to 1fabel Walker;
but it may be afked, what eould be the
ufe of this to Ifabel Walker, her own ac-
complice? Indeed the flile and manner of
the whole of Mrs. Hewit’s letters is o
unaffected and natural, that it goes very
far -to perfuade one of the truth of the
" birth. But whatever miftakes Mrs. Hewit
may have fallen into, is it not abfolutely
certain, that after fo long a time moft wit-

nefles would have done the fame? If the
I.a Brune ‘had been found out and had
been examined as a witnefs, and had fallen
into miftakes, then the plaintiffs would
 have pleaded that the was perjured likewife.

But

/
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But in fact the witnefles concur in every
material circumftance, which is enough;
and therefore though they may have
difagreed in the minutiez of their evi-
dence, they are not upon that account
the lefs credible. It has been faid, that
Mrs. Hewit is perjured, becaufe the {wears,
That Lady Jane never went from Ma-
dame Michelle’s houfe upon a jaunt to
Verfailles.  But I muft obferve, that we
have only, in oppofition to Mrs. Hewit,
on this point, the fingle teftimony of Ma-
dame Blenville, who it is not at all im-
probable has been here in a miftake her-
felf,

I come now to confider the defendant’s
evidence, which is partly direct, and partly
circamftantiate.

To diftinguifh evidence from fufpicions,
is our chicf bufingfs in the prefent caufe,

And
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And here indeed is the great difference
betwixt a learned judge and a common
man. The latter haftily takes up his fuf=
picions, and from them as haftily draws
his conclufions. And if judges fhall leave
the open road of evidence, and hunt after
fulpicions, who can ftand before them?
Many arguments have been drawn from thé
conduét of the defendant’s parents, but
there is a great danger leaft we thould be
miftaken in forming fuch arguments. The
defendant cannot account for the whole
of the condult of his parents; although
fome of the moft fufpicious parts of their
alledged condu& has been happily ac-
counted for; fuch as that of the firong
fa&t (feemingly fraudulent) of their hav-
ing dropt their Prench man-fervant at

Liege. There is another inftance, where-
in the plaintiffs themfelves muft confefs

Bbb they
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they were miftaken, in judging of the
conduct of Sir John. It was by the plain-
tiffs averred, that Sir John, who was then
commonly called Colonel Stewart, had
been feveral days in Paris, under a feigned
name, whereas it now comes out, that the
perfon they thought was Sir John, was
really Colonel Stewart ¢ Ardfhiel. It
has been faild, why did they not enquire
after the Pier-La Marre : but here it is to
be obferved that they did not get the re-
turn of their letter, containing Madame
Tewis’s declaration as to the pregnancy,
until after the death of Lady Jane. And

for their having not gone fooner in queft
of La Marre, many fubftantial reafons may
be given.  Sir John was, for two or three
years, in prifon in England ; and Lady
Jane remained under the greateft poverty,
and opprefled with affronts and affliGtions

8 of
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of every kind, But it has been faid, why
did they forge letters to fupply the want of

real ones?

Thefe letters can with no propriety be
{aid to be forged evidence, becaufe they

were never ufed. Mrs. Menzie's (ﬁpuﬁ
whofe te&imdn}f the plaintiﬁ'_s affirm, t_h'.ét
Lady Jane knew of the forgery, and f.'l_-m_l:
it was thefe very letters which (he was.to

carry and to fhew to her brother) is a very
fufpicious evidence ; and althnp_gh {he was

above all exception, it does not appear

from what Lady Jane faid to her, that it i
was any of the four letters then faid to be

forged, which (he had at that time in hez
pocket.

It is clear, that Sit John had received
{evera] letters from La Marre, Ifit was 3
Bbbz furgery
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forgery, then it is a very bungled one in-
deed. It is clear, that thefe letters faid to

have been forged were fo many copies

from originals, 'This appears by a variety
of particulars, and efpecially from the mif-
placing of feveral words, which thews that
the perfon who wrote them had copied

them from others lize for line.

I come now to make a few general
obfervations upon the caufe. Upon the
fuppofition of an impofture, the day fixed
for the birth was by much too early,
Again, the leaving of the maids at Reims

15 to me a proof that there was no fraud

at all in the matter. Thefe maids were
both, according to the plaintiffs plea, ac-
complices, why not then carry them
alongft with them to Paris? Why two
witnefles more, {wearing pofitively to the

actual
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attaal delivery, would have put it beyond
doubt. This was not aling the part
compleatly. In the fame light I view all
the imprudencies on the part of Sir Yobn.
Upon the fuppofition of an impofture, he

would have been exa& and pointed as
to the very bour where the birth was, and
his not having been fo exad and uniform,
can be accounted for upon no other fup-
pofition but that of innocence. Again,
had there really been no impofture in the
cafe, it was neceflury for the accomplifh-
ment of it to have wrote ther friends im-
mediately after the birth.

Much weight has been laid upon Sir
John Stewart’s note to Mr. Napier, where-
as the tendency of this is to thew there
was no in;lpofturc at all. If you hold it

ta have been an impolture, you muit ne-
ceffarily
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ceffarily fuppofe a plan; and if there was a
plan, it was one eflential part of it to fix
upon 2 certain boufe as being the fcene of
the pretended delivery. That place and
houfe therefore Sir John never can be {up-
pofed to have forgot; or if he could be
fuppofed to have actually ﬁrgar it, the im-
mediate danger of a deteétion would have
readily prevented him from ever ﬁxing
ihc {cene of delivery to have been 1z e

public-boufe like that of Michelle’s.

" But it has been faid Sir John Stewart
afterwards correCted this note, when he

found out that there had been enquiries
made after Michelle's houfe, and the time
of this corretion is faid to have been affer
Mrs. Napier received the anfwer from
Lady Francis Stewart, and which was after
ber inlaying upon the fifth of Auguft

17506,



(375)

1756. Butin fact Lady Francis Stewart’s
letter is only dated at Aix La Chapelle the
98th of Auguft, and fo could not reach
Edinburgh by courfe of poft till the mid-
dle of September, before which time Sir
John Stewart had corrected the miftake as
to the houfe of Michelle’s being the place
of delivery.

Much has been faid about the non-
exiftence of the Madame La Brune, where-
as I confefs it is moft clearly proved to
me by the oath of Doctor Menager, that

there was one of this name, who was
very intimate with the Pier-La Marre,

She however has not been found out: in

the courfe of nature the may be dead as
well as her daughter by her loofe way of
living. There has however been difcover-

ed a Madam La Brune living in the Rue

Dominic,
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Dominic, Fauxburg St. Germaine: this
woman was a Garde Malade, and may
have been the perfon.  What then is the
amount of the evidence vpon this head ?
It is only this, That no body has been

found to whom the Madame La Brune
even told any thing of the matter. Much
has been faid on the general conduét of

the parties. Bat it was furely very proper
for Lady Jane to goabroad, and it was very

proper for her to go to Aix La Chapelle,
becaunfe it appears fhe was in bad health,

It was alfo very proper for her to quit
Reims on account of the unikilfulnefs of
the accoucheurs there, which is indeed

proved by Madame Mallifer’s evidence
upon this paint.

Much has been faid about their defir~

ing their letters to be directed for them at
Reims,
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Reimis, when they were truly at Paris, bug
then it is be confidered, that Reims wag
the place of their refidence, and that they
had a houfe taken there, in which they
had left their maids. Much has been faid
about probability and improbability in this
caufe ; but fure I am; that the plaintiffs
account of the impofture is of all other
things the moft improbable. It was furely
highly improbable, that Lady Jane, who
(it is proved) had the capability of haying
children, fhould bring in two beggars brats
who might cut out her own eventual
iffue : it was furely highly improbable too,
that they fhould fuppofe two at one time,
and thereby lay themfelves to fo great a
danger of deteGtion. But it has truely
happened, that the proof found out as to
the nurfe of the youngeft child, has fup-

purtcd the birth of the eldeft.
Cco Byt
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But to proceed upon the plaintiffs ac-
coun. of the matter; they, when they had
only one child procurcd, gave out that
they hiad two, and of the one they had
not got, they give infallible marks fixteen
months before they brought him to Reims,
and when he arrives there he is the very

pi¢iure of Lady Jane.

Is this all poflible then, upon the fup-
imﬁtion of an impofture ? But ftill far-
ther, What was the method they took to
accomplith this fuppofition ? They take
a {pecial recommendation to the houfe of

Godofroi, and 'yet they have the day of

delivery to be one of thafe days they were
actually refiding with him. This is in-
deed incredible, and therefore it would
appear, that Monf. d’Anjou, the plaiatiffs
procureur, in his memorial, fays, that they

went
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went to a private houfe, and that they
did not leave that houfe fo very foon as

within eight days after the pretended deli-
very.

Much has been faid about Lady Jane’s

having concealed her pregnancy, from fome
perfons, by wearing a particular drefs, but
this was unnatural and meanlefs upon the

fuppofition of a fraud ; but upon the fup-
pofition of her being really with child, it
may be accounted for by one of thefe two
ways, either from her bathfulnefs, or from
her defire to conceal the marriage. The
plaintiffs have faid, That Sir John and
Lady Jane concealed their going to Paris ;

whereas on the contrary, they told it to
every body; to Mr. M‘Lean and Mac-

kenzie ; and ftill more, they went thither
in the public Poiture. Ifabel Walker and
Cccz2 By
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Ei?y Caw, the two maids, have been faid
to be accomplices in the fraud; but it is
proved that Lady Jane treated them very
ill afterwards; and that the a&ually turhed
off Effy Caw from her fervice. Upon the
fuppofition of an impofture, Sir John and
Lady Jane muft have been expert hypo-
crites indeed, and of this there is a remark -
able example in the ftory of the beggar at
Liege, at it ftands related by Mrs. Hep-

ium of Keith in her oath.

Sir John Stewart upon no ome occa=
fion ever changed his name ; he did not
tun for it after he had flole the r,_hi_ldren
in. Paris, but inflead of doing fo, goes
back to Reims, where they refide fixteen
months, and then return again to Paris

- wnthout fear or dread, |

I now
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- I now come to {peak of a material ar-
ticle in this caufe, and that is Godofroi’s
books: In what I am going to fay, I
will diftinguith his parole evidence from
that of his books, and hope to convince
your lordfhips, that he is not worthy
of credit. In the firft place then, Ifay
it appears, that Mr. Godofroi was in-
ftrudted to give evidence, It was other-
ways impoffible. for him to apply the
blank article in his_book to.Sir John
Stewart without knowing thefe two
things, Firft, that Sir John Stewart was
the gentleman that arnived at his houle
upon the fourth of July, and 2dly, He
muft have been told, that Sir John Stew-
art had aually a ¢hird perfon with him,
This man Godofroi a&ually forgets his
own hand writing, and he fays, that it
was that of his wife. Upon his firft

EX=-
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examination, he actually forgets that he
had two books, though it afterwards

comes out, that he kept two. But then
when he goes to his fivre logeur, he
finds no #hird perfon there; therefore it
15 clear, that he muft have been informed
by fome other perfon or other, that Sjr
John Stewart had #two other perfons
alongft with himfelf. 2dly, I fay that
Mr. Godofroi has varied in his tale ; and
for the proof of thisl, I appeal to the
expofe de faits, kept by Monf. D’Anjou,
sdly. 1 fay that Mr. Godofroi has fworn
falfely, in fo far as he f{wears that his
books contained the names of all the
perfons who came to his houfe. Mi-
chelle’s books were at firft ftrongly
founded on by the plaintiffs; and to
make thefe books appear accurate and
exa&, Monf. Duriffeau feems to have

perjured himfelf,
7 A9
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I do fufpe&t many bad practices with

thefe witnefles in Paris, by whom thefe
practices were carried on; Iam not con~
cerned to enquire, but I have fo bad an
opinion of the plaintiffs proof, that al-
though they had proved twice as much,

I would have paid no fort of regard
to 1t.

As to Mr. Godofroi’s books them-
felves, they are far from being accurate
or exact as he depofed they were, for the
defendant has clearly proved, that there
are many names entered in his livre Du
Dupenfe, which are not to be found in
his Livre Logeur, and that there are fix
at leaft, in his livre Logeur, that are not
inferted in his livre Du Dupenfe ; par-
ticularly one Monf. De Saraffin is entered
into the book of expence, eighteen days

before
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before he 1s entered into the livre Lo

geur.

As to the enlevements, I remember,
that the oldeft council for the plaintiffs,
in his pleadings only urged them as cir-
cumftances, As to Mignon's child, fome
of the witnefles fay, that it was three
months old at the time of its being taken
away. And as to Sanry’s child, neither
the defcription of the perfons, nor the
time anfwers to Sir John Stewart.

I will now run over the capital cir«
cumfitances of the defendant’s proof of
the pregnancy as well as the atual de~
livery, None of your lordfhips have
denied, that there were the appearances
of pregnancy; and that they were natu=
ral I think 15 clearly proved. Mrs. Hep-

; burn
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burn of Keith muft be perjured with the
reft, if the pregnancy was not real. In
the condition Lady Jane was when Mors.
Hepburn came into her room, fhe muft

have obferved every thing about her.

This proof of the pregnancy is con-
frmed by a proof of her capacity to
have children, and of mifcarriages after-
wards. And becaufe there are a few con=
tradiCtions attending thefe mifcarriages,
will we therefore fay there were none ?
Upon this point of fa&, the witnefles
cannot be miftaken, although perjured
they may be. 'When to all this, weadd
the appearance of her reconvalefcence
upon their going to Michelle’s ; and when
we compare the depofitions of Madame
Michelle and Madame Blenville with

thofe of the witnefles who faw Lady Jane
Ddd at
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at Aix, Leige and other places, it is
clear, that fomewhat muft have happened,
and what it could be but a real delivery

cannot eafily be imagined.

As to the evidence of Dr. Menager,
the ftory told to him by Pierre La Marre,

of his having delivered a foreign lady of
twins, exaltly correfponds to the deli-
very of Lady Jane Douglas. Menager’s
tefimony flands uncontradi@ed by any
one witnefs. Some of your Lordfhips
hinted, that Menager was not to be
believed, becaufe he faid, that La Marre

gave leCtures upon midwifery; but his
own brother Francois La Marre fays the

fame thing. If Menager 1s perjured,
he muft have been corrupted. Then,
who was it that corrupted him, who of

the Britith agents was likely to corrupt
| him ?

I
2



( 387)

him ? In what he has faid, he was fup-
ported by Giles, as the converfation be-
twixt Giles and him, ftands confirmed
by Mon{. Moreau; although Mr. Giles
was afterwards pleafed to deny uponoath

what he had formerly faid.

Madame Garnier the nurfe, by the
whole of the accounts fhe gives, efta-
blithes beyond doubt, that the conver-
fation which La Marre had with Doélor
Menager about the youngeft of the twins
which he had under his care, does really
relate to the youngeft child of Lady Jane
Douglas.  In fhort, this is the moft
eonclufive circumftantiate evidence that

CVETr Was.

It 15 of the effence of a circumflantiate

evidence, that the different witnefles
Ddd 2  thould
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thould fwear to different facts, which
though independant of each other, all
tend to the {fame point. Such a chain

of evidence as the one now before us

could not have been formed by chance.

And if Dr. Menager and Madame Gar-
nier had been corrupted, each of them

would have faid much more.

This not only thows the high proba-
bility of the defendant’s alledgeance,
but alfo the high improbability of the
plaintiffs flory. Sir John names La
Marre as being the accoucheur from the
very beginning: The Plaintiffs denied
the cxiftence of fuch a one; but now he
18 found to have a&ually been a prﬁc-—
tifing acconcheur in Paris in the 174 H,
and to have had converfations with his
brethren of the profeflion about his hav-

ing
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ing delivered a foreign lady, of an ad-
vanced age, of twins.

Sir John and Lady Jane further told,
that they had left their youngeft fon
under his charge fomewherein the neigh-
bourhood of Paris. Lady Jane named
Menielmontaine as the place the child
was left at. Madame Rutlidge fays,
that Lady Jane named the place, though
fhe has forgot the name.

Are all thefe things then poflible upon
the fuppofition of animpofture? I wifh
that the plaintiffs had here given usa
calculation of chances upon all thefe
wonderful circumftances. For if all thefe
particulars be true, as I have no doubt
they are, then Sir John’s contraditions
and falfchoods are of no importance.

Upon
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Upon the whole, his Lordfhip declared,

that he had not even a fufpicion remain-
ing in his mind of the truth of the de-
fendant’s birth.

The whole fifteen Judges having thus
given their opinions, and the court being
equally divided upon this important
queftion, the Lord Prefident proceeded
to flate the vote, Suffain or repell the rea=-
fons of reduction? And it carried by his
lordthip’s cafting voice, SusTAIN. And
then the judgment of the court was wrote
out in the following words. ¢ The Lords
“ having confidered the ftate of the
¢ procefs, the writs produced, and
¢ teftimonies of the witnefles adduced,

® and heard parties procurators thereon ;
¢ and having adviled the fame with the

““ memorialg,
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“ memorials, obfervations, and other
& papers given in by each party, they
“ fuffain the reafons of redu&ion, and
 reduce, decern and declare accord-

¢ ingly.”

For the Plaintiffs, For the Defendant,
The Lord PREsIDENT, Lord STRrRiCHEN.
Lord BARJARG, Lord Ka1ms.

Lord ALEMORE, Lord AvcniNLEcE.
Lord ErLLiock. Lord CoarsTon.
Lord SToNFIELD. Lord Pirrour.
Lord KENNET. Lord GarDENsTON,
Lord HaLEs. Lord Moneoppo.

Lord JusTice CLERK.

FINTIS






A

RS S SRR o

OF
BOOKS axy PAMPHLETS,

Printed for J. ALmon, Rookfeller and Stationer, oppofite Burling-
ton-houfe in Piccadilly, London.

) COLLECTION of PROTESTS. From the firft upon
record, in the reign of Henry IIl. to the prelent time.
In two large oftavo volumes. Price 12s. bound.

__ Althoogh it is prefumed, that no addrefs to the public will be necef-
fary to recommend this work, becaufe it fufficiently {peaks for itfelf, yet
it may be requifite, for the reader’s fatisfaction, to fhew in what refpeéts
it differs from thofe which have gone before it. The firlt Colle&tion of
Protefts was publithed in 1735; the fecond in 174335 and the third in
1747 ; all of them beginning with the year 1641, and ending with the
dates of their reipetive publications., The colle&tion which is here
offered to the public, afcends to the firft upon record in the year 1242,
and is continued to the end of June 1767, thereby including feveral not
made public before, Thofe of the lait twenty years will, in all pro-
bability, be efteemed the moft interefting, as the fubjetts which gave

+ occafion to them are allowed to be of the uimoft importance. This work
i3 accompanied with an accurate and copious Index, which the other
colleftions want, and which it muft be confeiled 1s indifpenfably necef-
fary. And to the whole is fubjoined the very fcarce and valuable trat
of St. Auaxp on the legiflative power of England : wherein the origin
of both houfes of parliament, their antient conftitation, and the changes
that happened in the perfons that compofed them, with the occafion
thereof, are related in chronological order; and many things concerning
the Englith government, the antiquity of the laws of England, and the
feu'd'al%aw, are occafionally illuftratéd and explained.

II. A New and Impartial CoLLecTiON of INTERESTING LET-
TERS, from the public papers; many of them written by perfons
of eminence, con a great variety of important fubjelts, which have
occafionally engaged the public attention ; from the acceffion of his

refent majefty, in ()é&ober 1760, to May 17067 ; particularly on

~ Mr. Pitt’s relignation in 1761; lord Bute’s acceflion in 1762 ;
the peace, and other meafures of that adminiftration; lord Bute’s
refignation in 17633 all the original letters, papers, &c. &c. rela-
tive to the North Briton, and every branch of Mr. Wilkes’s cafe;
with a careful feletion of all the conftitutional eflays and judicious
obfervations on the various interefting points of that celebrated
public caufe ; the whole of which were never before colleéted to-
ether : {everal valuable papers on trials by juries; parody on

- Chevy-Chace; the remarkable letters on the change of adminiftra-
tion in 1765, by Anti-Sejanus, the Occafional Writer, J. J. &c. &c.
A great number on the taxation of the colonies; Mr. Pitt's ac-
ceptance of a peerage in 1760 ; the meafures of his adminiftration ;
dearnefs of provifions 3 letters of Tranquillus; the fuppoled corre-

fpondence with Buckhorfe; and above one hundred others, on a
great variety of important fu!}'jf::‘?fs.ﬂL In two vols. 8vo, Pr.1o0s, buurlr?: :
e
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The merit and importance which the news-papers have, of late years,
ac quired from the liberal communications of gentiemen of the firft rank,
both in politicks and literature, have excited an univerfal regret, at
fecing the valuable produtions of fuch writers doomed indifcriminately
to oblivion with the fugitive pieces of the day.——1It was the want of 2
proper publication, wherein to diftinguifh the writings of fuch authors,
that fugpefted the idea of this Colleftion, the intention of whichis to pre-
ferve and tranfimit to pofterity, fuch fenfible and well-written papers as
appeared during the years 1760, 1761, 1762, 1763, 1764, 17065, 1766,
and 1-67, on both fides of every queltion which arofe from the circums-
ftances of the times, the necefiities of the flate, or the humour of the age,

In fanuary next will be publijbed, Velume the Firfl, of

The Hiltory of England, from the Revolution, to the end of the
fourth year of King George the Third. By Jonx Wirkes, Efg;

¢ Nimium T arquinos regno afluefle—non placere nomen, pericalo-
¢ fum LinerTaTr effe. Livy.

¢ Ego hoc laberis premium peto, uti me i confpeftu malorum, que
“ noltra quatuor poené per annos vidit tas, tantifper certé, dum prifca
“ illa toti mente repeto, avertam, omnis expers cur®, qua feribentis
¢ animum, efti non feétere a vero, folicitum, tamen efficere poflit.” Ibid.

*.* This work will make three volumes in quarto, The firft contains
the reigns of king William and queen Anne ; and is compiled from a va-
riety of interefting materials, which no other hiftorian has feen.

IIT, The Lonpon Mercrant, A Tale, Price 25, fewed.

IV. Three Interefting Tralls, by John Wilkes, Efg; late mem-
ber of parliament for the borough of Aylefbury, viz. Obfervations

on the papers relative to the rupture with Spain.—A Letter to the

worthy Eleftors of Aylefbury.—And a Letter to his Grace the
Duke of Grafton. In one volume duodecimo. Price 2s. 6d. fewed,
and 3s. bound.

V. The Political Regifter, and Impartial Review of New Books. .

Publithed monthly. Price one fhilling each number, the firft of
which came out June 1, 1767, This work is divided into two
parts; the firft confifts wholly of original eflays and interefting
papers, many of them written and communicated by perfons of
eminence; and the other a candid and difinterefted account of all
new publications,

VI. The PEERAGE of SCOTLAND: a genealogical and
hiftorical account of all the peers of that antient kingdom; their
defcents, collateral branches, births, marriages, and iflue. To-
gether with a like account of all the attainted peers; and a com-
plete alphabetical lift of all thofe nobles of Scotland whofe titles are
extinct; which was never before printed. Collected from parlia-
ment rolls, records, family documents, and the perfonal informa-
tion of many noble peers. With the paternal coats of arms, crefts,
fupporters, and mottoes, moft beautitully and accurately engraved.
In one volume o&tavo.  Price 6s. bound. -

"« The authors profefs to have given in this volume, the cleareft,

-

molt authentic, and beft digefed account of the noble families of Scot-

land, hitherto publithed; and, by omitting unneceflary digreflions, and

ofientatious quotations from hiflories and biographical memoirs, which
only

-
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only ferve to encreafe the price, without contributing to the purpofe of
fuch a work, have exhibited their genealogies, clear and expiicit; fo
that every collateral branch is feen with great facility and exanefs 3
and few even of the gentry of Scotland, who have intermarried with the
nubilii:r,dbut may here difcover by what degree of confanguinity they
are allied.

VII. The PEERAGE of the KINGDOM of IRELAND, upon
the fame plan with that of Scotland, and the ArRMs executed in the
Iame mafterly manner, is in great forwardnefs, and will {peedily be
publifhed. In the mean time, if any nobleman or gentleman will
be fo obliging to communicate any materials for the correction and
improvement of this work, they will be moft gratefully received by
the publifher, J. Almon, bookfeller in Piccadilly, who will care-
fully forward them to the editors. It will be comprifed in two vo-
lumes octavo, price 12s. bound.—-And fpeedily will be publifhed,
A New Edition of COLLINS’s ENGLISH PEERAGE, continued
to the prefent time, and enriched with many very valuable additions.
In feven volumes oftavo. Price two guineas bound.

VIII. The ComprLETE GrAZIER, or Gentleman and Farmer's
Direftory ; containing the beft inftruttions for buying, breeding,
and feeding of cattle, fheep, and hogs, and for fuckling lambs ;
a deflcription of the particular fymptoms commonly attending the
various diftempers to which cattle, theep and hogs are fubje&t, with
the molt approved remedies ; directions for making the beft butter,
feveral forts of cheefle and rennet; different methods of ftocking a
grafs farm, with the particular expence and profits of each ; how
to prepare the land, and fow feveral forts of grafs-feeds to advan=
tage ; directions for railing proper fodder for cattle and fheep ;
particular inftructions for ordering, breeding, and feeding poultry,
turkeys, pigeons, geefe, ducks, buftards, pea-fowls, pheafants,
partridges, and tame rabbets ; alfo directions for making fifh-ponds
or canals, and for ftoring them, and ordering the fith in the
beft manner. With feveral other ufeful and curious particulars,
Price 3s. bound.

This book was written b}ra‘ErivatE eentleman, who intended to retire
into the country, and who defigned it for his own direftory ; but not
being able to find a place thgt fuited him, owing to l!te fpirit of en-
grofling farms, and the exorbitant rents, he gave up his delign: and,
10 the courfe of his reading, not havine met with any book which treated
folely upon grazing, he on that account refolved to publith his own.—
It will be found, perhaps, to contain many uleful obiervarions, not un-
worthy the attention of the landed gentlemen and farmers.—In it are
contained very full diretions for chufing and purchafing cattle ; for the
management of glafﬁ lands, and Partl.culurl;r the manper of ordering
fpurry or ftar-grafs; a cnpiﬂps account of the h:ei} manner to order or
manage poultry, and other birds for culenary ule, wi‘.':ch 15 not tﬂ}"ﬂ
met with in any other book ; topether with ample direltions for making
butter and cheefe: and a great variety of other ufeful and interefling
particulars, which the reader will find in the table of contents.

- I1X. The Rovar Karenpar for Encland, Scitland and Ire'and,
a new edition correCted to the prefent time; containing accurate
lilts of the complete eftablitiments of Great Britain and [reland,

A 2 the
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the four houfes of parliament, all the officers of ftate, revenue,
law, &c. in the three kingdoms, army, navy, &c. All with the
Jaft correétions, and including above five thoufand names not in the
other books of this kind. Together with the arms, fupporters,
crefts and mottoes of the nobility, engraved. Price only 2s. bound,

and 25, gd. with an almanack.

X. An FEffay on Crimes and Punifhments, tranflated from the
Italian, With the Commentary of M. de Voltaire, tranllated from
the French. Price 4s. 6d. bound. >

It is now about eighteen months fince the firlt publication of this
work ; in which time it hath pafled no lefs than fix editions in the ori-
ginal language; the third of which was printed within fix months after
its firft appearance. It hath been tranflated into French ; that tranilation
hath alfo gcen feveral times reprinted, and perhaps no bock on any fub-
ject was ever received with more avidity, more generally read, or more
univerfally applauded. The auther is the marquis Beccaria of Milan,
Vide tranllator’s preface.

XI. The H?STORY of the MINORITY, during the years
1762, 1763, 1764, and 1765. Exhibiting the conduct, princi-
ples, and views of that party. A new edition, being the fourth,
with feveral additions.  Price 5s. bound, or 4s, fewed.

*.* The very extraordinary, and almoft fngular fuccefs which this
book hath met with, is the ftrongeft and beft tefimony of its merit. It
has morcover been tranflated in Holland, France, and other foreign na-
tions; in which, as well asin England, itis much read and efteemed.

XII. Mz, Philipps’s Hiftory of the Life of Cardinal Pole, A new
edition. In two volumes o&avo. Price 10s. bound.

XHI. Hiflorical Memoirs of his late Royal Highnefs William
Duke of Cumberland. Infcribed to the carl of Albemarle. In one
volume oftavo. Price 6s. bound.

XIV. The Trade and Navigation of Great Britain confidered.
By Josnva Gee. To which are now added feveral interefting
Notes, and an Appendix concerning the trade with Portugal. The
whole carefully revifed by a merchant. Price gs. bound.

This valuable book has many years been very fcarce, although feveral
times firongly recommended by the beft judges and writers on trade;
and univerially allowed to be cne of the moft interefting books on tha
fubject. The wmany capital queftions which have been lately agitated,
and the feveral others which are fhortly expefted to come under parlia-
mentary confliderarion, have occaﬁnne:{a new edition of this book to be
earnclily withed for by many perfons ; as the whole Britifh trade is there-
in juditioully examined, and a great number of uleful improvements
pointed out.

XV. The Conduét of the late Adminiftration Examined, rela-
tive to the American Stamp-a&t. Containing a great number of
original papers extremely interefting to the public, particularly the
letters of Mr, Conway to the governors in America ; the anfwers;
reprefentations of the board of trade to the king, &c, &c. A new
edition. Price 3s. :

““ This pamphletabounds with new arguments in fivour of the ftamp-
at, and with {evere refletions on thofe minifters who patiently beheld
the laws of Great Britain violated and rejected, her officers infulted, heg

' authority
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authority contemned, and her government in America diffolved ; who
had tamely locked on, while to maintain the independence of the co-
lonies, an American fenate was formed, a regular force embodied, ana
a dangerovs and encreafing revolt meditated, and who, in fhort, by their
negleét and connivance, had facrificed the reputation, empire, and in-
tereft of Great Britain.” Vide Gent, Mag,

- XVI. A Letter upon Libels, Warrants, Seizure of Papers, &c. &c.

With the Poftleript, and an Appendix. Sixth edition. Including the
author’s laft corrections and additions. Price 2s. 6d.

XVII. The Security of Englifhmens Lives ; or the Duty, Truft
and Power of the Grand Juries of England. By Lord Somers,
Price rs. 6d.

XUII:1. A Speech againft the Sufpending and Difpenfing Prero-
gative. <% It is but forty days tyranny at the outfide.” Per legem
terre. The fixth edition, correted. Price 1s. 6d.

XIX. The Debates and Proceedings of the Britith Houfe of
Commons, during the third, fourth, and fifth feflions of the third
parliameat of his late majefty, held in the years 1743, 1744, 1745,
and 1746. In two volumes oftavo. Price 10s. 6d. in boards,
and 12s. in boards.

*. " Inthe debates of this period are many important motions, arifin
from a variety of interefting events, both domeftic and foreign, chcrag{
material changes in the adminiftration were the confequence of thofe
debates. As the attention of parliament was occafionally employed up-
on a long and expenfive war with both France and Spain, and the fup-
preflion of an unnataral and inteftine rebellion; a moment's refleétion
will fhew this to have been one of the moft important periods in our hi-
ftory. It is therefore to be regretted, that thefe debates have not been
collated and digefted before, and that fo neceffary a work has been fo
long negledted ; a work {o effentially ufeful to every member of parlia-
ment, and every lover of conftitutional hiftory. Thefe debates, many
fpeeches in which were furnifhed by the fpeakers themfelves, and all of

em have been compared with authentic notes taken in the houfe, are
arranged partly upon the fame plan with Chandler’s colletion, which is
brought down to the year 1742; as 1s allfo Torbuck’s; but with fuch
improvements from the journals, and other authentic papers, as, it is
prefumed, will render them worthy the notice of every Britith legiflator,

A Continuation of this work is in the prefs, and will be publifh-
ed in the {pring of 1768.

XX. The TRAVELLER’s POCKET-BOOK ; or, Ogilby
and Morgan’s Book of the Roads improved and amended, in a method
never before attempted. Containing, 1. An alphabetical liit of all
the cities, towns, and remarkable villages, thewing in or near what
road they are fituated. 2. The diftances, in meafured miles, from
London to all the cities, towns, and remarkable villages, in Eng-
land and Wales, according to the new-erected mile-ftones; and an
account of fuch noblemen’s and gentlemen’s feats as lie near the
road-fide. 3. The crofs-roads in England and Wales. 4. A
whole-fheet map of the roads in England and Wales, fitted to bind
with the book. 5. The poft-mafter-general’s account of the nights

that poft-letters are difpatched to the feveral trading towns ; and
| the
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the expence of fending a letter or packet by exprefs to any part of
the kingdnm. 6. A lift of the fairs in Eﬂg[&ﬂd and 'ﬁ'ra]es, regu-
lated according to the new ftile. 4. Some ufeful rules for riding,
drawn from nature and experience. T he fourth edition, corredled ;
with many additional crofs-roads, Price only 1s. 6d. bound.
~ XXI. The FOREIGNER’s GUIDE, in French and Englifh ;
being a very proper companion for every ftranger on his coming to
London ; containing a defcription of every thing in that city and
its neighbourhood, worthy his obfervation. Price 2s5. 6d. bound.
XXII. The Double Miftake, a Comedy, as it 1s alted at the
Theatre-Royal in Covent-Garden. 15, 64d. .
A Lift of the mofl efteemed Pamphlets lately publifled in England and Ame-
rica, on the Subjeits of taxing the Britifo Colonies, ard Yegulating
their Trade.

A Defence of the Colony Charters. By Jer. Drummer.
Price 1s. 6d. A

The Rights of the Colonies afferted. By Mr. Otis, of Rofton. 2s.

Confiderations on the Propriety of taxing the Colonies. By
Mr. Dulaney of Maryland. 1s. 64d.

The Regulations refpefing the Colonies confidered. By Mr.
Dickenfon of Philadelphia. 1s. 6d.

An Account of a Conference on the Subjeét of Reprefenta-
tion. 1s.

The late Occurrences in America and Policy of Great DBritain
confidered. 1s.

The Grievances of the American Colonies examined, 1.

Rights of Parliament vindicated. 1s.

An Application of certain Political Rules to the prefent State
of Great Britain, Ireland and America. 15. 6d.

A fhort Hiltory of the Conduét of the Minitry, with rezard to
the American Stamp-act, 6d.

Two Protefts againft the Repeal of the American Stamp-aét;
with Lifts of the Minority in both Houfes, 1s.

Confiderations on behalf of the Coloniits. 1s.

Juitice and Neceflity of taxing the Colonies. 1s.

The Privileges of the lfland of Jamaica vindicated, With an
impartial Narrative .of the Dilpute between the Houfe of Re-
prefentatives and a late Governor of that Ifland. 2s. 6d.

Two Papers on the Subjeét of taxing the Colomes. Written
in 1739 by Sir W, Keith, Mr. Jothua Gee, &c. 6d,

he Examination of Dr. Franklin, on the Subjet of repealing
the American Stamp-a&t, &c. 1s.

Authentic Account of the Proceedings of the Congrefs held at
New-York. 15,

*.* The moft remarkable of the above, together with ¢ The
Conduct of the Minillry Examined,” on the [ame {ubject, may
be bad neatly bound in three volumces. [Price 20s,
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A Lif of Pelitical Pamphlets, &c. diftinguifbing the refpesiive Years
of their Publication, and Prices,
In 1707,

A Lift of all the Changes made in the Adminiftration of Govern-
ment fince his prefent Majefty’s acceflion. Price 13,

Dr. Williamfon’s Narrative of the extraordinary Cafe of a late
Commoner, 6d.

A Letter to the Earl of Bute upon his Union with the Earl of
Chatham. 64d. '

A Letter to a DMinifter on the fubjed of the Eaft-India Divi-
dend. 64d.

The Proteft againft the Bill for refcinding the Eaft-India Divi-
dend. 6d.

Eaft-India Obferver Extraordinary. By J. Z. Holwell, Efgs
Two-pence halfpenny.

A Letter from Mr. Wilkes to the Duke of Grafton. Eighth
Edition. 1s.

An Ode to the Earl of Ch—m. 64,

A Free Appeal to the People on the Condult of the prefent
Adminiftration. 1s.

A Seventh Letter to the People of England. By the Author of
the firft Six. 2s.

Confiderations on the Dearnels of Corn and Provifions. 1s5. 6d.

Obfervations on the Farmers Three Letters. 6d.

Political Speculations on the high Price of Labour and Dearnefs
of Provifions. Intwo Parts. 2s. Either Part may be had feparate.'
Price 1s.

In 1766. L

An Enquiry into the Conduét of a late Right Hon. Commoner,
Fifth Edition. Price 1s5. 64d.

An Examination of the Principles and Difintereftednefs of the
fame Gentleman. 1s.

The E—I of Ch m’s Apology. A Poem. 1s.

Short Confiderations upon fome late extraordinary Grants, 6d.

A true Hiftory of a late fhort Adminiltration. 64d.

An Addrefs to the People, fhewing the Advantages arifing from
the frequent Changes of Minifters, 1s. 64d,

A Parallel between the Four laft Years of Queen Anne, and the
Four firft of George the Third. 1s.

The Scourge. A Poem. 1s. 6d.

The Precipice. A Satirical Print. 1s.

In 1765. :
The Principles of the Changes in 1765 impartially Examined
and the Reafons of fome Great Men for refufing, and others ac-

cepting, the Offers of the Court at that time, Explained. Fourth
dition. 1s. 6d.

The State of the Nation, with regard to its Income, Expendi»
ture, and Unfunded Debt, Fifth Edition. 1s.

Thuugh:s
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Thoughts on the Difmiffion of Officers for their Conduét in
Parliament. 1s.
A Letter from Candor to the Public Advertifer, on the Subjedt
of General Warrants, and the Proceedings in the Courts, 1.
A Colletion of remarkable Paflages from the DBriton, North-
Briton, and Auditor. 1s,

In 1764.

The Budget. Tenth Edition. 1s.

Account of the late Mr. Legee. With the Letters which paffed
between him and Mr. Martin, relative to the Hampthire Eleétion,
and his Difmiflion. 1s.

A Defence of the Minority in the Houfe of Commons, on the
Queftion relating to General Warrants. 1.

The Right of Appeal to Juries in Caules of Excife, afferted. 1s.

A Counter Addrefs to the Public on the Dilmiflion of General
Conway. 1s. _

The remarkable Trials of J. P. Zenger of New-York, and
W. Owen of London, for the Publication of Libels, 15,

The Conteft. A Poem. 1.

*.¥ There are a few Copices left of the Fourth Volume of the
Firfl Edition of The Collection of Letters from the Public Papers,
(during the Years 1762, 1763, 1764, and part of 1765) a {mall
duodecimo volume, which the purchafers of the other three volumes
inthat fize, may have to complete their fets. Price 25. 6d. bound.

Salivation not Neceffary, &c. By Charles Hales, Surgeon.
Eighth Edition. 1s.

Medical Advice to the Confumptive and Afthmatic Peoplé of
England. Wherein the prefent Method of treating Diforders of the
Lungs is fhewn to be futile and fundamentally wrong, and a new
and ealy Method of Cure propofed, by P.Stern. A new Edit. 1s,

—

~ J. Armon has always a choice Collection of the moft valuable
MopernN Books, large and fmall Editions, many of which are in
elegant Bindings. Likewife all New Publications as foon as they
appear ; and a Collettion of the moft efteemed Plays. The beft of
all Kinds of StAaTioNARY, fuch as the Thick Dutch Poft Paper,
gilt and plain ; beft Dutch Wax, good Pens, beft Ink, &c, &c.
Noblemen and Gentlemen may always have any Quantity on the
fhorteft notice; and any Book that happens not-to be in the Shop,
will, if in print, always be got, when defired,





















