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READER

Eeing there have been expofed to
Publick View, a couple of Trals,
 the one cntituled, 7he Woman's
Lawyer 5 and the other ftiled, The In-
fant's Lawyer 5 1 have been induced to
makea Publication of this perexiguous
Picce, and have named it, 7he Law of
Non Compos Mentis : It being no other
than a Colle¢tion ( methodically di-
gefted) of fuch Laws, with the Cafes,
Opinions, and Refolutions, of our
common Law Sages, as do properly
‘concern the Rights of all fuch, as are
wholly deflitute of Reafon: Some
A 2 whereof




T he Azztbor to the Reaa’e}.

whereof are become fo by a perpetual
Infirmity, as Idiots, or Fools Natural :
Some, who were once of good and
found Memory, but by the Vifitation
of God, are deprived of it, as Perfons,
in a high Degree, Diftracted: Some,
thac have their luaid Incervals, (fome-
umes i their Wits, fometumes oug, )|
as Lunarick Perfons: And fome, who
are made fo by their own Defaule; as
Perfons overcome with Drink, who
during the time of their Drunkennefs,,
arc compared to Mad-Folks. All whichy
Sorts of Non Compos Mentis, are the:
Subject Matter of the enfuing Sheets.

I fhall no longer detain the Reader
from the perufal of them, than by
tendering him the good Advice, gi~
vea by an ingenious Author, touch-
ing Witlefs Perfons; which 1s as fol~
lows : |

‘ Takes




The Author to the Reader.

. “Take no Pleafure in the Folly of an
Cd Id10t, nor 1n the Fancy of a Lunatlck
“nor in the Frenzy of a Drunkard ;

makf: them the Object of thy Plty,
¢ not of thy Paftime. When thou be-
« holdeft them, behold, how thou art
s beholding to Him, that fuffered thee
‘not to bc like them. This whol-
 fome Counfel of his, toembrace, will
| be look’d on as an A¢t of Prudence:

But to reject it, will be fucha piece of
 Folly, as will undoubtedly bring him,
that fhall be guilty of it under the
 hard Sentence, of our old Englifb Pro-

verb, Let him be begg’d for a FaaZ
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i Inqmﬁtﬁd and Explamcd
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EFORE I come to Treat of the Law relating
to perfons of Non Sane Memurie , 1 (hall by way

of Immdu&:m thew the Reader upon what Righe
the Dominion of Infants, Iicts and Mid-mes
is grounded. In performance whereof, I muft be be-

holding to Hugo Gretius (that Prodlgy of Leammg)
rwhu{: WOIdS are thele following :

“ If we ref] (faith he) the Laws of Nature only,
Linu Right o Pmpnct)f can be admitted to thofe, who
have not the Ufe of Rea-
“fon: But ?ﬂd‘ Gentinm, Lib. ». Cap.3. Sedt. 6. Dﬁ jfm‘
the Law of Nations, for el ¢ pais,
“ the Common Good, doth

& indulge this Fayour unto Infmﬁ, iots and Mad-
¥ “ Men,

BT A
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g @he Law of Non Compos Mentis,

“ Men, that they may lawfully receive and retain the
<« propriety of things. All Mankind in the mean time
« fuftaining their Perfons. For Humane Laws may con-
“ ftitute many things, that were Preternatural, but not
. ““any thing that is againft

Humana jura mulia conflituere < Nacgre.  And therefore

¢ preter naturam contva na- \ Pl
5;{;#;‘ ﬁ;;f " ¢ that rlght of Dominion

¢ “ that, in favour to fuch,
&is by the unanimous confent of all Civiliz’d Nations-
o thus introduced, may haply conlift with the firlt AG
¢ of Dominion, which is a power to have and to hold
“things in Propriety 5 but not with the fecond Aét,
“ whichis freely and voluntarily to difpofeof them with-
“ out a Guardian (it being but Equal, that thofe that cane
“ not govern themfelves,

Zquum efp , w qui [¢ regere “ {hould be govern’d by o~
anon poteft, regatur aliunde. “ thers.) For as to the right
’ ““of Alienation, and the:

“like, becaufe in their own Nature they imply the A& of
“ a Will, guided with { 2 ) Reafon, which {;ﬁ;m;, 1di-
“ors and Madmen have:

a) Alienatio rerum [folidum ., mais
de_éa'mzr habere judicinm. Caf- not: Therefore doth the:

“Law permit thefe A&si
fiodorus 11, 11. e |
PR, * ey o “unto them, as to the Ufe;
“and free Exercife of their Rights.

But here may be ftarted a Queftion or two :

Queft. One whereof is this ; If there be found a Peo--
ple that have no ufe of Natural Reafon at all, Whether
all Right and Dominion may be taken from them 2

Sol. Tt is not fufficient (faith Groties) to juffifie a
War, to pretend , that we were the fislt Difcoverers
any places in cafe it be pofleft, tho’ by Pagans and énlﬁ

els,




The iﬁiﬁ of Non Compos Mentis. 3
" dels, or by Men of dull Apprehenfion s for o entitle onr
ﬁ*ﬂfﬂﬂ to 5& the firft F auné-
| ers, 'tis neceflary, that the prventic eff eorum, guee nullis
- Land o found [hould belong  Jurr.
- to nome. Neither is it ne-
~ ceffary to Propriety or Dominion, thata M;m {iould be
“endued with Virtues Moral, or (#) Theological, or to be
;csfﬂf a quick Underftanding s :
yet may this feem to be  (a) 41we Maxim in Divinity,
juﬁlﬁable That in cafe Dominion is not founded in

_ Grace ; Bifbop Brownrig 1 Fol.
- there can "be found a Peo of S oot SIS T

P]‘E that have no ufe of na- in his Cafes of Conftience, Lib, 5+
J.ural Reafon at all, therte Cap. 41 Qu. r. Numb. 7.
‘-ﬁ“ Right and Dominion |
fma}' be taken from them : Yet ought we in Charity (o
 to make them fuch an Allowance as is necefliry for their
ﬁippnrt and maintainance, as well as to other 1deots and
men,  For as to what has been already faid concern-
;ffn theCate which the Law of Nations take to preferve
| the Property of Infants and Lunaticks, it appertains to
| fuch People with whem we have any commerce, or make
‘Hny contraét with, which we cannot have with fuch- a
~ People, as are wholly and altogether deftitute of Reafon ;
- and thercfc}rc of thefe it may be very well doubted, whe-
ther they have any Property at all. - Grotius De jure Belli
| G'Pac:;, Lib. 2. Cap. 22, Seit. 9, 10,

Queft. The other Queftion may be this, If @ King or
Sﬂwﬁrezgu Prince be a Minor, ar:f be be not of [ound

Memwy, whether [uch a one has Right to Govern?

Sol. For the Solution of this Queftion, we muft di-
ﬁmgmﬁl as in private ommmnﬁ {o in Empire, between
i q{m Right it felf, and t
¥ exercife of that nght or Grotius De jure belli & pacis,
if between the firlt aét and L. 1. Cm’? 3. Sedt. 24

ﬂ}e fecond ; for as a King

TEEE TRIFILTE =

B2 “(though
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4 @he Law of Nor Compos Mentis.
(though an Infant) hath a Right to Govern, _but is' not’
permitted to exercife that Righ ; fo he that is Furiofus
aut captivus, Mad, or a Prifoner, or that {o lives in a F?-
reign Country, that he is not permitted freely to aét in
fuch matters, as concern the Good of that Empire, -that
:s remote fromhim; for in all fuch cafes they have their
Licutenants, or Vice-Roys toaét for them : Wherefore
Demetrius living under reftraint with Seleucus, did_fnr-'
, bid any Credit to be gwﬁn
: .o, tohis Letters, or unto his
B e 'dlla zij’:?:fadeati:us;n "V Seals but commanded, that
French Academy, cap. 0. all things {hould be fo £0-
~ verned as if he were dead.

Note, Girardaffirmeth, that it hath been the Cuftom
of the French, to honour their Kings, whatfoever they are,

whether wife or foolifh, va-

De L'Eftate de France,Lib. 1. liant or weak, efteeming the

' Sir John Hayward in the Life Name of King to be Sa-

?"'5 i{f;g Wlﬂlam ILp.1s1. Edit. aed, b}? wibEToevet 1ot |
' born. -

And therefore they obeyed not only Charles theSimple,
but Charles the fixth alfo, who reigned many years
in plain diftraction of his Mind. So when Alexandrides,
King of Sparta, left two Sons, Cleomenes the Eldeft, di-
ftratted inhis VVits, and Doricus the youngeft, both able
and enclined to all Actions of Honour, the Spartans ac-
knowledged Cleomenes for their King.

Having given the READER an Account u
what Right the Dominion or Propriety of Infayts,Ideots
and Mad-men is founded 5 1 fhall now proceed to treat of
the Law of Ewmgland (asallo to mention Sparfim, here
and there, the Romanand Canon Law) relating to fuch

as ave deprived of the Ufe of their Reafon, Wits and
Undexftanding,

A i




-« The Latw of Nox Compos Mentss. 5
1'“ A Man of Non fane Memorie, is termed among’ the
' I.atmcs Infanus, Fatuus, Amens, Demens, Mente Captus
g Msﬂmm: Furiofus, Stultus, Errore Mentis Affetus, a
Rationis wfu Deftitutus Lunaticus 5 and Non Compos
Mentis 5 Of which feveral Terms, the laft of all is moft
fure and legal 5 and accor-
dlng fo our Engllﬂl Lfgﬂ" The fg«;rgrgf ﬁr;:qf Non Cﬂm
Jeians or Lawyers, Non pos Mentis in the Common L;sm
ﬁI.l“l'ﬂr.t:f.m.wr Mentis is of four
forts : Firft, He that is an Idiot Born. Next, He that'
5] Accufenr afterwards lofeth his Wits : Thixdly, A4 Lu-
matick, that bath [ometimes bis Underﬂﬂﬁﬁmg 5 and

'fammme: not : Laftly, He,

\which by hisown alt depri- Co. Lit. 246, b. 247. 2. Co. L.

4. Bwerfgys Cafe. Cowell's In-

veth b:mﬁij" of his right
‘mmind for a time,as a Drun-

kard,

terpreter Tir. Non Compos
Mentis, and MlﬂihﬂWsGmﬁfl

snto the Tﬂﬁgﬂﬂ', 495.

. Of thefe four forts in
their Order, and that by way of Defcription, by way of

Remark, and by way of Query. ‘
Ly ‘B 3 * PA R T
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.Pﬁ:RT“tbt’;‘ FAR ST

Of him that 1s an Idiot Born.
3 ¥ okt el 1
An Idigt or Natural Fool, who,

BEE::re a Delcription be given of an Idiot, that from
his Nativity, by a perpetual Infirmity, is Non Cows-
pos Mentis, it will not be much amifs to give fome Ac-
count of the firfk Original of the Word | Idiot | : Idiota
or Idiotes, is a Greek Word, and properly fignites a pri-
vate Man, who is not employed in any Publick Office.
Amongft the Latines it is taken for illiterate or foolifh 3
- and hencein Cicero, and other good Authors, Idiota fig-
nifies commonly an unlearned and illiterate perfon 5 In
Herodian,he is faid to be "18wyzus qui rei alicujus eff im-
peritus, ut "10%7vs Ths iwTgixkis. But among the Englith
Juritts, Idsot isa Term of Law, and taken for one that
1s wholly deprived of his Reafon and Undertianding from
his Birth 5 and with us in our common Speech is called a
Fool Natural; of whom there has been given a’ Defcrip-
tion by feveral of our Law-Authors. -
Maiter Fitzherbert defcribes an Idiot thus: He. awho*
. all be faid to be an Udior from bis Bivth, is fuch a Per-
Jom, who cannot account or number twenty pence, or can-
not tell who is bis Fatbher or
Nat. Brev. 579. B. de Idiota  Mother, or bow old be s,
Inquirendo, &c. Sothat it may appear-
_ that be hath nounder(tand-
sng of Rea[on,what [hall be for bis Profit, or what (hall
be for bis Lofs :
PEAYT The




'. Che Lat of Now Compos Mentis. e o

- The Author of the Expofition of the Terms of the

. Law, gives this Defcription of him

- Idiot is bethat is a Fool Natural from bis Birth, and

\ knoweth not how to account or number twenty pence, or

 cannot name his Father or

- Mother, nor of what Age

- imfelf is, or [uch like eafy

\ and common Matters, [othat it appearcth be bath no

 manner of underffanding of reafom or government of

- bimfelf, what is for bis profit or difprofit, &e.

~ An Idiot by the Civilian Swinbourn, is thus defcribed.

 dn Idiots or a natural Fool is be, whonotwithftanding

\ be be of lawful Age, yet he is [owitlefs that be cannot

- mumber to Twenty, nor can

\ tell whar Age he isof, nor
knoweth (b ) who is bis Fa-

Tic. Ideot. f. 201, 2. b.

" (%) Quid ? Eftne ftatim fa-
tuus quifquis non poteft de-

trem? Abfit :

ther or Mother, nor is able
 to anfwer to any [uch eafie
- Queftion 5 whereby it may
 plainly appear thar he hath
| ‘mot reafon to difcern what
g to hus profit or damage,
“though it be notorions, nor
#s apt to be informed or
- amftrulted by any other :
" His Treatife of Teftaments
and laft Wills, Part 2. Sect,
4. f. 29, a. b. Edit. 1590,
Vide more cfan lidot’s de-
Acription in Stanford fuper
- Prerog. Regis, c. 9. f.34.
P 37.

monftrare -patres
Nam,ut concedam filium illum

merito {agacem dici, fuum qui
novit patrem, certe fi conclu-
derem reliquos ompes effe faru-

os, vereor, ne excluderem paus
cos Notum eft, quod cecinitde
Telemacho,infignis Homerus =

Ex illo natum mater me dicit.
Ai ipfe nefcio: Nam certuwm quis
poffit feire parentem ¢ Quod igi-
tur fcriptum reliquic Fitzher-
bere , Que tiel perion ferra dic
Sot & Idiote, que ne {cier dire
qui fuit fon pere ou mere,
&c. ira exaudiendum eft, fi ne-
fciat refpondere, quis appella-
tur ipfius Pater.

t. 1567. And M. 31, L 3. Tit. Saver de default,

SECT,
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Of the Remarks concerning Idiots,

L. REMARK. .
F a perfon hath fo much knowled ge that he can
rf:ad or learn to read by Infiruction and Information
of otheﬁ, or can meafurean Ell of Cloth, or name the
days of the Week, or beget a Child, Sun or Daughter,
or {uch like, whercby it may appear that he hath fome
light of Reaﬁm, then fuch a one is no Idiot naturally.
Expofition_of Terms of the Law, f. 201. b, Tit. Idiot.
Stanford [uper Prerog. Regis, c. 9. Fitzberbert Nﬂt#rd
Brevium, p. 5v9. B.

- II. REMARK,

. AnMiot or Fool Natural , is uncapable of making a
. Teftament 5 nor can he dlfpnﬁ: of his Lands -or Goods:
Stat.of 34 & 35 H. 8. cap. 5. Swinbourn in his Trea-
tife of Wills 24 Part, Sect 4 f-39. b. Godolphin’s, Or-
phans Legacy, Part 1. cap. 8. numb. 3. p. 25. Cowel’s
Inftituses Lib. 2. Tit. 12, Seit.2. p.115. Edit. 1605,

. REMARK.

If a Manbe of a mean underfianding (‘neither of the
wileft fort, nor of the foolifh’(t) but,indifferent as it were,
betwixt a Wife man and a Fool, yea though he ratherin- -
cline to the foolifh fort , fo that for his dull capacity he
might worthily be tf:rmecl Groffams Caput, a dull Pate,
Dunce, fuch aoneis not prohibited to make a Teftament,
Swmbanm 2 part, [eif. 4. Or, as Gada!p!rm c‘xprfﬁi:th

himfelf,
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" himfelfs He that only isof mean Capacity or under{tand-
" ing, or one who is, as it were betwixt a man of ordinary
Capacity and a Fool, fuch a one is not prohibited {rom
':.':,&fmaking a Teftament, Orpban’s Legacy, 1 part, cap. 8.
\mumb. 3. But it is ‘with this Provifo (fays he) that he
 hath underftanding enough to conceive what is the natuse
‘of a Teltament, or laft VVill, being well informed there-
 of, otherwife he being deftitute of {uch underftanding, is
‘ot fitto make a VVill.  Simon de prat. de Interp. st
WVol.Lib.2. Dub. 1. f. 4. Co. Liz. 6, The Marquels ot

Winchefter’s Cale.

IV.REMARK.

If a perfon be fo very foolifh, o very fimpleand fottith
‘that he may be made believe things incredible or impoffi-
ble, as thatan Afs can fly, or that in old-thues Trees did
- walk, Beaftsand Birds could fpeak, as it is in e #/0p’s Fa-
' bles 5 for he that is fo fool- .
ifh, cannot make a Tefta-  Teffamentum facere non poffune

‘ment, becaufe he ;hathnot  Puberes,quia nullum eorum ani-
: mt Judicium eff. Inftit. 2. 12.

‘o much wit,as a Childof "4 ¢ 2 o
| ten or eleven yearsold, who

15 therefore inteftable, namely, for want of Judgment,
Swinbonrn 2 part, p. 4. :

V. REM A RK.

"y

Although by the Laws of this Land, He that can mea-
fure a Yard of Cloth, or rightly name the days of the
‘VVeek, or begeta Childs fhall not be reputed an Idiot ox
lanatural Fool 5 yet it will not be indifputably granted,
that an a¢t {o natural as the begetting of a Child, can fo
qualifie a natural Fool, {o as to render him in the charita-
bleft conftrudtion of Law Teftable 5 forif he be fucha

1ld=
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natural Fool, as that though of Lawful Age , yet can:.
not declare’ of what Age he is, nor number twens
ty, nor knoweth his natural Parents, by their feveral
Names and Relations ; and the like eafic Queftions, {uch
an Idiot is undoubtedly i

(a) Cum Lege quis inteflabilis  tefiable. (2) Godolphin in

dubetur effe, eo pertinet, me ejus te- ‘ ; '
Bimonium recipintur, & eo am- his Trac, Intituled, The:

}ffﬁ: (2t quidamn putant) weve O?’%ﬁ'ﬁ#’f Lf.g“’)’ 3 P&It Ly,
ipfi dicatur Teftimomium, D. 28. €. 8.
1720,

VL. REMARK.

Notwichftanding all which, if it may appeat by fufh--
clent conje@ures and circumitances, that {fuch Idiots had
the ufe of Reafon and Underftanding at {fuch time as the’,’i
did make their Teftaments, then are {uch Teftaments
good and valid in Law. 3 Eliz. Dyer 203, 204. Swin-+
bourn 2 part, [et. 4. Godolphin in his Orphans Lega
o P70 1v cap. I And yet (fays the fame Godolphin)

he be an Idiot indeed, albeit he may make a wife reafo--
nable, and fenfible Teftament as to the matter of it, yet]
it will be void. |

VI. REMARK.

To make a Promife or Contraét compleat and binding, |
the ufe of Reafon is required in the promifer or contract*4
er, which renders the Promifes or Contralts of Idiots,
Mad-men and Infants void and of no force in the Laws
of all Countries. Gratius de jure belli & pacis, lib. 2.
cap. 11, felt. 5. Briton cap. 28. f. 61, b. 63. 4. And
what is faid of Contraéts and Promifes, is true al{o in.
the Calc of Oaths, namely, That he that Swears (hould
beof found Mind, and fhould ufe great deliberation be-
fore he takes an Oath ; of which found Mind and deli--

' berationy
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;.:".b-.ifﬂtiﬂn’ Idiots, Madmen and Infants are not capables
Grotius of the Rights of War and Peace, lib. 2. cap, 13
feét. 2, |
.‘i"

VIIL REMARK.

' He that is a Fool natural, or-a Mad-man, is incapaci-
tated to be a Judge, for want of Knowledge and dii:
cretion.  Mirror ¢, 2. feél. 2. p. 115,116, Edirion,
1642. |

IXx. REMARK.

- An Idiot, or Fool natural is uncapable of being made

{ an Arbitrator called in Latine [Camprﬂmfﬂézrfﬂs Fudex.

! Forthe Law diftates, that fuch Perfons be ele¢ted Arbi-

{ trators as have fufficient skill of the matter fubmitted

| to them,and have neither Legal nor natural impediment ;

| That they be not Infants, who by reafon of their few

| years want difcretion and knowledges that they be nei-+
{ ther Madmen nor Idiots , for fuch are void of realon and

{ underftanding, Weft. Symb. 2d part, Seél. 23,26, 27.

t Author of a Tra&k Entituled, Arbitrium Redivivum.
¢ap. 4. p.19. D. 4. 8, 9.

X. REM ARK.

Every one cannot make an Attorny 5 for an Infant

within Age, a Mute, a ‘

{ deaf Man, a Fool natural, Chefewn ne puiz mye faire At-

§ 2 man diftrated in his forue: car Enfont de dens age, ne

- Wits, or otherwife without 7#, #eJurd, n¢ fol naiftre, ne
‘difcretion , are uncapable {:,‘f'mg arrage, ai auirement Jans

L'y iy : iferetion, e puit mie faire At
of conftituting Attornies , - zgrres.

| Britton, cap. 126. f.285.

| & Mirtor cap. 3. [elfs 10 p 194 XI. R E-
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XI. REM ARK.

a

All fuch perfons are capable to be Effoigners, or
Excufators, as are not prohibited by Law 5 but thereare
fome that are forbidden ; among which number are
Infants, all fuch as are in VVard , Excommunicated
perfons, Madmen and Fools natural, Mirrar of Fuftices,

cap. 2. [efl. 30. p.175.
XI. REM A RK.

If a Suit be brought againft another, he may fay,
that he ought not to anfwer the Demandant or Plain-
tiff, for he is an Excommunicate perfon, a Madman,
an Infant or a Fool from his Nativity 5 andit {hall be a_
good Plea or Exception to the Demandant or Plain-
tiff’s Suit or Action, Fleta, lib. 2. cap.54: numb. 3.
p. 116.and lib. 6. cap. 38. numb. 1. p. 431. and cap. 40.'

*mumb. 1. p. 434, Braclon lib. 5. tract. 5. cap. 20. numb.
numb. 1. f. 420. b. Mirror des Juftices, cap. 2. fedf. 3.

[ X17;
XIII. REM ARK.

There is required in them who contra& Matrimony,
a found and whole Mind to confents; for he that is
cither an Ideot or Madman, without intermiflion of
Fury cannot Marry. The Womans Lawyer, lib. 2. feff.
10. p.57. Edit. 1632. This Confent (faith Amefius)
muft be voluntary and free, elfe it’s not efteemed a
humane confent; and hence the confent of fuch as
have not the ufe of Reafon is no force to fuch a Contraét,

Lib. 5. cap. 35. Qu. 4.
XIV.RE-
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. XIV. REM ARK.

" A Man that is Deaf and Dumb, and yet hath Under-
ftanding , may Attorn by figns; but one that is Nom
compos mentis, as an Idiot, cannot attorn,for that he hath
‘no underftanding, cannot agree to the Grant, Co. L.
'f-315.4. 26 E3. 63. 18 E.3. 53. 6 Co. f- 69.a. Sjr
“Moyle Finch’s Cafe.

XV. REMARK.

Minoribus acquiruntur pofleffiones, & naturaliter fa-
“tuis, & furiofis per Tutores inde, aliter wero minime eo
quod intellectum recipiendi mon babent, nec retinendi :
Curatores autem [anum intellectum oportet babere, quia
'fi minorem fatuum a Nativitate, vel furiofum miferis
ut poffideas , nequaquam <ideris per eos poffeffionermn ap-
"prﬂémﬁ(ﬁ', quia intellectum non habent, Fleta lib. 3.
‘. 15. nu. 1 4. p. 203, VdeBracton, lib.2. ¢, 18, nu. &.

f+4a¢b-
XVI. REMARK.

It appears in the old Books of Law, that it was ex-
pedient that Ideots fhould have a Curator or Tutor, or one
that {hould take the charge of their Perfons, Lands and
Goods, which Office fince
is devolved to theKing,and = Brafion, lib. 5. trail. 5. c. 20.

, : . nk 1, f. g20.b. Fleta lib. 1.
made Parcﬂ of his Prcroga ¢ 11, m. 1o, Cowel's Inﬂimre:,

tive, 17 E. 2. cap. 9« As b 1. i, 23. Jed. 1. de Cura-

Fitzherbers very well faith,  roribuc.

in his Natura Brevium.

The King is the Protetor of all his Subjects, their Goods,

Lands and Tenements, and therefore of fich as cannot go-
vern
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vern themfelves, Stamford Sur Prarog. Regis, cap. 9.
- Britton c. 66, {167, b. Sir Thomas Smith’s Common-
weath, lib.2. ¢. 4. p. 98, Eng. Edit. 1640,

XVI. REMARK.

The King having the cuftody of the Perfons and E=
ftates of Tdiots, can let to Farm, rendring Reat, all the
Pofleffions of a Fool natural, but not that which he hath|
Ticle unto, or Action : And therefore upon an Office
(finding that the Idiot>s Anceftors died feized of an Eftate
Tail) it is fufficient to Traverfe the dying feized, for that
only entituleth the King, 31 E. 3. Saver de Fault, 37
Y H.7. 24. Finch’s Law, lib. 2. c. 2.

XVIII. REM ARK.

By the Common Law the King (hall have as great

protection of the Goods and Chattels of an Idiot, as of

his Lands, and that as well

4 Co. f.128. Beverly's Cafe.  the {cattexing of his Goods

and Chattels, as the Aliena-

tion of his Lands is to be remedied and redreffed by the

King, to whom the Law hath given the Protecion and*
Cuitody of him, '

XIX. REMARK.

. As after Office found, an Idiot cannot Alien, Give,
&c. So Alienations, Gifts, &c. made before Office found
{hall be avoided after Office thereof found, for no Latches
fhall be found in the King, norany prejudice thereby fhall
accrue 1o the Idiot for not fuing the Office before the
Feoftment of Gift, 4 Co..f. 428, Bewverley’s Cafe. q

XX. R E-
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XX. REM ARK.
" If the Idiot dies before Office found, after his Death,
no Office can be found 5 for the words of the Writ are,
Ez ipfum wiis, & modis quibus [uper [Fatn fuo melins po-
terits informari civewm(petle examinaretis, @ c. which
cannot be done when he is dead, and without Office, the
King cannot be entituled , 16 E. 3. Livery30. 4 Co.
f..-u& Bewerley’s Cafe. '

G XXI. REM ARK.
. When the King is informed, that one, who hath
Lands and Tenements, and is a natural Fool from his .
Birth, the King may award his Writ, called Idsota inqui-
‘rendo el examinands, which direCted to the Eicheator,
'or Sheriff of any County, where the King hath informati-
, or underftdnding that there is an Idiot naturally o
n, {0 weak of Underflanding that he cannot govern
or manage his Inheritance , to call before him the Party
ifpeéted of Idiocy and examine hims and alfo to in-
quire by the Oaths of twelve Men, whether he be fuffi-
ciently witted to difpofe of his own Lands with difcretion
or not, and to certifie accordingly into the Chancery, fox
the King (as hath been faid before) hath the Protection
of his Subjeéts, and by his Prerogative the Government
of their Lands and Subftance, that are naturally defective
in their own difcretion,
m&or Cowel’s Interpreser, Brevia de inquirends de Idiota
tir. Idiota inquirendo, . ‘ '
M:’E{hew’: Guide to the Toniues 373. Nite, The feve-
ral Forms of the Writs in Latine, direCted either to the
Efcheator, or the Sheriff are to be feenin the Regiffer
Orig. f.266, a.b.

ﬂ; XX]I. R E“'
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XXII. REM ARK.

When a Man is found an Idiot from his Birth bf Of-
hce, he, who is fo found Idiot (falfely as he {uppofeth)
may come perfonally into

; The manner how he that is .
. falfely found to be an Idiot, fhall Chancery, before the Chan-
avoid the Office. cellor, and pray, that be-

| fore him, and the Juftices

and Sages of the Law, which he fhall call to him (and
are called the King’s Council) he may be examined, if
he be dn Idiot or not 5 or by his Friends he may fue
: _ forth a (¢) Writ out of the

(2) The Writ De ldiota co- Chancery, xeturnable in the
et docenda il St i vy, * i
OV R P X T ihge confilio noftro ex-
aminand. And if he be found upon examination that
he is no Idiot, the Ofhc found thereof, and all the Exa~
minations which hath been made by force of the Writ,
or the King’s Commiffion, is utterly void, without any
Traverle, or Monftrans de droit, ox other Suit ; asaps
pearcth by the Regiffer Orig. f. 267, and F. N. B. 233
wide 15 E. 3. in Fitz. Tit. Livery 306. 9 Co. f. 31.
The Cafe of the Abbot of Strata Marcella. Stamford
fuper Prerog. c. 9-f-34. 4. 36 4. Edit. 1567. '

XXIII. REM ARK.

H

If a Scire Facias be awarded againft the Feoffec of an
Idiot, and the Feoffee appearing, upon the Scire Facias,
mﬁay traverfe the Idiocy, as appears he did in the Book of
30 B, 3. <90 |

XXV, R E-
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XXIV. REM ARK.

b 1
Mgt y

. "The Law gave the ng but the Cuftody of the Lands
f the Idiot s ancl altho’ the fame continued during the
: ife of the Idiot, yet having but the Cuftody, the ng_
hath not the Frechold or Fee, but the Freehold is in the
: For the Statute of Prerogativa Regis, c. 9. faith,
' J paﬁ‘ mortem eorum reddet ea reftis Heredibus :
1 ‘hat after the Death of {uch. Idiots, he fhall render it to
r:ght Heirs, 17 E.3.11. 13 E. 3. Saver Defanlt 37,
“' 0. f. 126, b. Beverley's Cafe.
ﬁramﬁrd Super Prarog. c.9. is of the ﬁlme Opinion 3
It ho’ the King ¢ aith he) has the poffeffion |
nng the ldiot’s Life, yet the King hath . 1 H 7. 15
tthc Frechold thereby, but only a bare
Cuftody, for the Freehold remains in thc Heir.

I XXV.REMARK.

e ng caught not to feize an- Idmts Lands, until
uch time as he is found an Idiot by Gﬂaﬂn Sramfard’
Super Prarog. Regis, ¢. 9.

b XXVL R EMARK.
h e Office, when a Perfon is found to be an Idiot,
i have relation 2 Nativitate 0 avoid all mean Ads

me by him3 that is to fay, Feoffments , Releafes, or
whke Fuzberbert, and Stamford, Super Prerog.

C g XXVIL
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XXVII. REMARK.

Altho’ the Statate of Prerogativa Regis, c. 9. i"a‘ith_I

Cuftodiam Terrarum , yet the King {hall have :isweli

the Cuftody of the Body, and of the Goods and Chat-

: _ “tels of Idiots, as of theii

Confilio ‘& Opera Curatoris 1 ands, and other H '
o J}'!g, mﬁgﬂfgﬁ?ﬂf tamcnis, as well th

[ (1] E

T fas D, 35, 865 7, which they have by Pun

chafe, as thofe which they

have as Heirs by the Common Law. 4 Coke, fo127. @

Bewerley’s Cafe.
XXVIiL. REMARK.

The Pexfon, by the Statute, ought to be an 1diot, .
Nativitate, {c. Faruus Naturalis, and not by Accidem
or Infirmity : For if he were once Wie, and became
Fool by Misfortune, the King fhall not have the Cuftod!
of him. 18 E. 3. Fitz. Tir. Scire Facias, Pl. 10. FitZ
berbert’s Natura Brevium, Stamford Sriptr Prerog. Ri
gisy €.9:f 34.b. 4 Co. Bewerley’s Cale: ;

XXIX. REMARK.

No Feoffment, Gift, Leafe, or Releafe, that an Idic
can make of his Inheritance, but it may be avoided, di
ring his Life 5 which is apparented by thefe words of tH
Prerogative Statute : Ita quod nullatenus per eofdem fi
tuos alienentur, nec quod eorum Heredes exhaeredentu
So that fuch Idiots thall not alien, nor their Heirs fhall I
difinherited, 4 Co. 127. Bewerley’s Cafe, Stamford 8
~ per Prarog. Regis, ¢ 9- f 35 b Edit. 1567.

XX
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| " XXX. REM ARK:

F!’f‘” The King is to take the Profits belonging to the Tdiot
to his own ufe, finding him Neceffaries 5 and this is evi-
denced by the words of our Statute : Gapiendo neceffaria
fua. Stamford Super Prerog. Regis, . 9. f34. 6. T
King (lays Wingate) fhall%-nave to his own ule all th
1. 0 eflions of a Fool Natural, during his Idiocy. Hi
 Body ﬁ{: the Commuon Law of England, c. 2. of Poffeff-
J

ons 3

XXXI..REM ARK.
The King is bound to Reparations of the Idiot’s Lands
(and Fenements 5 for the words of the Statute are, Zhe
Kw% fhall bave the Cuftody of the Lands of Natural
Fools , taking the Profits of them, without wafte; or
E oftraction. Stamford Super®Prarog. Regisy cap. 9.
& 35. a. ‘ |
i

XXXIL R EM A RK.

The King, by the Statute of Prerogativa Regis, is to
Ibe preferred in this Title of Idiocy, before any other
ord which might claim the Idiot as his Ward 5 and this
evidenced by the words of the faid Statute, De cuju/-
unque feodo Terre ille fuerint : Of whofe Fee foever
the Lands be bolden. Stamford Super Prarogativam
Regis, c. 9. . 35.a. Edit. 1567.

XXXII. REMARK.

" If one be found an Idiot by Office, and before the

g doth make a Seizure of the Lands, the Idiot departs
| C2 | this
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this Life, yet the King fhall feize the Lands, becaufe of
thefe words of the Statute, Poft mortem coram eam rectis
Heredibus : After the Death of Juch Idiots, be [hall ren-
der it to the right Heirs. Which the King cannot do,
* but upon a Seizure. Stamford Super Prarog. Regisy ¢ 9«

[o 3% Rl
| XXXIV. REMARK.

When an Idiot doth fue, or defend, he {hall not ap4
i # ) ~ pear by Guardian, ox Proi
lots & nativitate non recipi- chein Amy, or Attorne
tur, wel ad a n . o J > s |
e e et ) but he muft be ever in Pen
flodem, wel proximum propinguum fon s and whofoever wil
fed regquiritur, us ipfe (emper pre-  plead  beft for him, {hal
«fl’l’i Ji‘n"{’;if‘”f”"* Lk Cow-  be admitted,33H.6.18.21
] 3 Fis | P P e .
B & e Comealibys, o3 e . B2 7/ CHGGES S Y
. b. Stampford ¢.9.35.b.36..
4Co.124.b. Bewerley’s Cafe. Saunders Rep.2Part, 13
Dennis, v. Dennis.  But'anInfant, or a Minor, fhall ft
by Prochein Amy, and defend by Guardian. 27 H.
11. 40 E. 3. 16. 20 E. 4.2.F.N; B. 27. H. Co. Lit
£. 135. b. Cro. Fac.f. 640, 641, Simp[om, & Simpfe
v, Fackfon. 4 Co. f- 124. b. Beverley's Cafe '

XXXV. REMARK.

By the Statute of Weftmin. 2 . 15. it is ordain
That if an Infant be eloined, he may fue by Pracbz
Amy but this {ame Statute extendeth not to an Idios

Cﬂu Iﬂﬁ- _f: 39]#

XXXV




fﬁ Che Law of Nox Compos Mentis, 21 |

XXXVI R EMARK.

|

A Defcent (hall not take away the Entry of an Idmr,
albcit the want of Under-
ftandmg was perpetual ; for  Cook in his Gomsment vn Lite
,,Lm!erau, feét. 405, fpcaks tleton, fef. 405. f. 247. 4.
‘generally of a Man of Non
fane Memorie. Vide Noy’s Treatife of the Grounds uf
the Common Law, Cap. 16, Of Defcents.

XXXVIL. REMARK.

N o i
T

~ Xf an Idiot makes a Feoffment in Fee , he fhall in
Pleading never aveid it, by faying, That he was an Idiot
R} tthe time of his Feoffment , and {0 had been from his

ativity : But upon an Office found for the King, the
King fhall avoid the Feoffment for the benefit of the
ﬂlof,whoﬁ: Cuftody the Law giveth to the King, 39 H.
6. 42, b. F. N. B. 202. s E. 3.70. Britton, cap. 28,
Efﬁ 6. @y b. Coke in hisComment on Litt/eton, [elf.405.
% 247. a. Stamford, in his Expof' tion of the Statute of
17 E. 2, cap. 9.

XXXVIII REMAR K

A Cn yholder of unﬁ:mnd Memory, an Idjot, or Lu-
atick, cannot forfeit his Eftate. Sheppard in his Trea-
ife, fntltuled The Court-Keeper’s Guida cap. 23. p. 172,
,dit 1656:

XXXIX. REM ARK.

A Grant or Surrender of Copyhold-Land, made by
A Xdiot, is not valid in the Laws of Emrfnfsd Shep-
C 3 pam"
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Psréi’s' Conrt-Keeper's Guide, Cap. 19. Page 117,
118, ;

XL.REM A R K.

A Surrender, or Grant of Copyhold-Land, may be:
made to an Idiot, or any other Man of ynfound Memory,,
#hd good in Law. Sheppard, Cap. 19. p. 118, 119.

XLL. REM ARK.

. By the Statute of 32 H. 8. ¢. 46, the Mafter of the:
Court of Wards, and Liveries, by the Advice of thes
. , Attorney , Receiver-Gene~
o it bis AR of 32 H.8. ), and Auditors, or threes
of Wards. o ol away by of them, had Authority tol
the Statute of r2 Csd.2. < 24.  furvey, govern, and orden
all and fingular Idiots, andi
Natural Fools, now being in the King’s Hands, or that
hereafter fhall come, and be in the King’s Hands 5 and!
to furvey and order all the Mannors, Lands, Tenements,
and other Hereditaments whatfoever 5 and allo to lety
and fet the fame to the King’s Ufe, for the time of the
King’s Intereft, for fuch Rent, and fined as by their Dif-
cretion fhall be thought convenicent ; the finding andl
keeping of the faid Perfons, their Wives and Children,,
and the R»:iparatinns of their Houfes and Lands, always!
to be confidered in the doing thereof, ére.
Note, Tho’ thefe Officers of the Court of Wards and|
Liveries,had Power to let and fet the Lands of Idiots, and!
Natural Fools 5 yet,according to the Sentiment of Stam-

ford, they had no Power to grant the Cuftody of thein
Bodies.

XLIL
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XLII. REMARK.

Regularly, Conveyances, or other A&s of Record,
ncknuwledged or made by one that is an Idiot, are
“unavoidable by him, or his Heirs, in the Laws of E#gfnmi.
4- Co. Be*wrfgy *#Cafe.

XLHIL. REM ARK.

. Ifan Idiot, or other Nl Compos Mentis, does levy a
Fine, and declare the ufe' ther , this Declaration fhall
‘bind him as long as the Fine continues in forces for inaf-
much as he hath been admitted by the Judges, as a Man
that hath the ufe of Reafon, the Law, aslong as the
| Fine remains in force, permits him to limit the ufe there-
Uf 10 Co. 42: b. Mﬂry Partmgrm s Cafe. 2 Co. f 53.
J, c:&w:r&’; Cafe, 12 Co f. 123, 124, Mansfeld, s

XLIV. REMARK.

" There iga diverfity taken between an Idiot, and an
Unthrift, or Spendthrift 5 as appears in the Cafe of one
Brent, of the County of Somerfer, who was prefented
for an Idiot 5 but it was evidenced, That he could write
Letters, and make Acquittances, and fuch-like 5 where-
upon he was adjudged an Unthrift, but no Idiot. Br.4.
in Fine.

- Note, That as Minors have Curators, and Governors,
fo alflo mad Perfons, and Spendthrifts, Unthrifts, or
prodigal Perfons, are appmntcd by the Civil Law of the
Romans, to have Governours ; for that they can no more
govern their own State, than the others can : For they,
and fuch as know no time, nor end of Spending, but
siot, or lavifh out their Eftates, without all Difcretion 3

| C 4 and
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- amitio introdultum ¢5t, [ed [olent hodie pratores, vel pra-
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and for their fakes I will here fubjoyn the Sentiments,
that the old Roman Jurifts have had of thefe Prodigals,
or Spendthrifts.

" Note, Cicero 3 de Officiis, tells us, That there wasa
Law made by Letorsus, which provided, that there
fhould be appointed for thofe which wege Diftracted, or
did prodigally wafte their Patrimony : For as it appear-
eth by the common Adage ufed among the Romans, Ad
Agnatos & Gentiles deducendus eft : They did account
all Prodigals or Spendthrifts, Mad-men ;-they meaning
no more by that, than we do by our Euglih Proverb,
Let bim be begged for a Fool.  The Reafon of their A-
dage was, becaufe if any were diftraGted, by the Roman
Law his Wardlhip fell Ad Agnates & Gentiles, i. e
to the next of the Kindred, Goodwin's Roman Antiqui=.
ties, lib. 3. fedt. 4. ¢. 24.

Qui Everfores, aut infani [unt, (faith Caiys) ommni
tempore vite [ue [ub Curatore efle jubentur : Quia [ub-
ftantiam [uam rationabiliter gubernare non poffunt, Lib.2.
Tit. 8. de Curationibus.

Lege 12 Tabularum ({ays Ulpian) Prodigo interdicitur.
bonorum [worum adminifiratio,  Quod moribusguidem ab

fides, [i valem bominems invenerint, qui meque tempus,

neque finem expen[aram habet, [ed bona [ua dilacerando,

O diffipando profudit, Curatorem ei dare exemplo furiofi.

Et tam diu erunt Ambo in Curatione, quam diu vel fu-

riofus [anitatem, velille (anos mores veceperit 5 quod
evencerit, ipfo jure definunt in poteftate Curatorum. D.28.
10. 1. |
Divus pius (faith the fame Lawyer, Ulpian) matris
querelam de filiis prodigss admifit, ut Curatorem accipiant
o hec verba : Non est novum, quo[dam etfi mentis [ue
idebuntur ex [ermonibus Compotes effe : Tamen [ic tra-
dhare bona ad [e pertinentia, wt, wifs, jkéwniﬂmz ?.r,
bans
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- deducantur in Egeftatem. Eligendus itaque erit, qu

- eos confilio regat:Nam wquum est,profpicere nos etiam eis,
qui quod ad bona ipforum pertinet, furiolum faciunt exi-

&tam. D. 25.5.12.2,

- Fariofi (faith Pomponius) wel ejusecui bonis interd;-
s (ity nulla voluntas eft. D. 50, 17. 40. |

 Hence it is, that Spendthrifts, or Prodigals, are forbid-

- den to make their Tefta- - _ '
. ments, or to difpofe of  scuilege boms interdidiumes,
 their Lands or Goods any ”ﬁ"”‘f’:"f’}ff’”" - e
- other ways, Inffit.2. 12. 2. "gijf:fﬂ 2 EUEE " T U

D. 28, 1. 18. Swinburnin »
~_his Traé& of Teftaments,and Laft Wills, 24 Pare, fe.24.
%U pianus, Tit. 20, de Teftamentis.

Among the Grecians, fuch as were Spendthrifts, were

~ branded with Infamy.

 Decoctores paterne, aut alterius cujufvis hereditatis
. dgnomimiofi funto : All wild Extravagants, and Spend-
~ thrifts, who lavifhly run out the Eftates left them by
. their Fathers, or others, (hall be "ATiuG-.

L

- From the Remarks touching Idiots, or Fools Natural,
. we come toour Queries, attended with Solutions, rela-
ting to them,

SECT.

* 4 @bg f.atw of Nor Camﬁé.r Mentis, | 25
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SECT. IIL

The Queriesy with their Solutions, concern-
| “ing Idiots, or Natural Fools.

L. QUERY.

0 i the King commiz the Body, or Effate, of an Idiot, to
3. S. to do withthem as be pleafes, whether this Grant
be good ¢ |

SOLUTION.

HE Eftate, and Perfons of Idiots, and Lunaticks,

are by Law intrulted with the Supreme. Should the -
Sovereign Truftee commit the Body, or Eftate, of either
of them, to % 8. todo with them as abfolutely, and -
inordinately, as he pleafes, the Grant were void 5 be-
caufe Breach of Truft; and the Committee punifhable
forany exorbitant Ufage. The Author of an Aét, entitu-
led, Defenfio Legis, Seét. 10, Par. 81. p. 139, Edit.
1674, ”
The Eftates and Perfons of Idiots, and Lunaticks, (faith
the Lord Chief Juftice Hobare) are by Law intrufted to.
the King 5 if therefore the King fhould grant to one,
that intrudeth upon the Poffeffions of anIdiot, or Luna-
tick, or take their Perfons unlawfully, that he would
not meddle with them, but {uffer them to do their plea-
fure, thefe Grants were void : For thefe are A&s of Ju-
ftice, and Ofhces of a King, which he cannot put off ;
Ceffa regnare, [i non vis judicare. And in thefe things
the King is never fuppofed by Law ill affeéted, but abu-
fed and deceived 5 for Eadems preefumitur mens Regis,
qgiik
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%Ltm efF ?ﬂrir. Hobart’s S LR
EPGHS, 155 COlt and rinceps _1#:-"# Uers pr.e nImitur,
Glover, . Bithop 'of Co- {;" 'z‘;”’sc’!f“-: ifﬂ”‘ C.3. 13:35
_ yentry and thchﬁtld

Whether the King [hall bave the mean Profits, from the
 time of the ﬁrﬂ' Seizure of the Idiet,or from the time

of the Office found 2

SOLUTION.

William Tour[on, an Idiot from his Birth, by force of
a Remainder, after the:

Dcath of his Father, was ¢, 1ib.8, f 170. Thomp-
- joiatly {eized with his El- fon'sCafe. .
~ der Brother, for Term of |
* their Lives ; the Leffor did purchafe the Eftate of the El-
~ der Brother, and took the Body of the Idiot, and all the
- Profits of the Lands ; and afterwards, #7 s T ooy -(on
- was found Idiot from his Birth, by Inguitition: The
Ql_leﬂion was, ' Whether the King {hall have the mean
- Profits of the Moiety from the time of the firlt Seizin of
 the Idiot, or from the time of the Office ?. And it was
refolvecl “That the King fhould not have the Profits, but
after the Office ; > and yet to fome intent the Ofhce fhall
have relation from the time of the Birth, Scilicer, to a-
void all mean Acs done by the Ichnt and therewith
agreeth F. N. B. 202 E.and 18 E. 3. __Scire Fac. 10.
.. 32 E. 3. ScireFac.106, 50 Aff. P. 2. But for the mean
Profits, it fhall not have relation, but from the ¢ime of
the Office found 5 for the fame appeareth of Record,
that the King harh Right to feize the Lands: As if the
King’s Tenant commit Felony, Anm 1 Fac. and af-
tcrwards, Ammo 3, heis attainted for the fame Felony é
an
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and afterwards, Anmo 4. all is found by Office : Now
this Office (hall have relation to the time of the Felony, to
avoid all mean Alienations and Incumbrances 5 but for
the mean Profits, it fhall have relation to the time of
the Attainder, for then the King’s Title appeareth of Re-
cord 5 and there is a difference where the King fhall have
the Cultody, by reafon of a Seigniory, as in the Cafe of
Wardfhip, there the King after Ofhce found, fhall have
“the mean Profits from the time of the Death of the Ance- °
fior, for the King hath Ward(hip by reafon of his Seigni-
ory, and he lofeth his Rent, and Services in the mean
time. But the King hath the Cuftody of an Idiot, not
in refpet of any Seigniory, but in the Right of his

Royal Protection, becaufe that his Subjet is not able to
govern himfelf, nor his Lands, or Tenements which he
hath; and this Prote@ion doth begin by the Office found.
And the Scatute of Prerogativa Regis, c. 9. faith, The
King fhall bave the Ward of Lands of Natural Fools,
taking the Profits, 8&c. to find them Neceffaries, &c. By
which it appeareth, that the King fhall take the Profits
from the time that he is charged with the finding of the
Kdiot, and his Family, Neceflaries, ¢%c. and that is after
the Office found 5 {o that when the King fcizethin the
Right of his Regal ProteCtion, asin the Cafe at Bar, or
Nomine diftrictionis , as in Cafe of Alienation of Lands
in Capite, without Licenfe, or of Marriage of his
Widow, without Licenfe ; there, after Office found,
the King fhall not have any of the mean Profits before
- the Office, as it is holden in 8 E. 4. 4. 40 4[]. PL 36.

But when the King feizeth by reafon of a form’d Rigilr,
or Title, there the King fhall have the mean Profits,
from the time of his Right or Title firft accrued,as 18 4Jf.
Pl.138. from the time of a Conditicn broken, 41 E.3.21.
from the time of the Alienation of his Tenant in Mort-
main : And if the Lands holden of others, from the time

the Title came to him, 46 E. 3. Forfeiture 18; upon st’hc
(a-
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© Statute of 7/, 2. ¢. 45. which giveth the Contra for-
- mmam Collationis, from the time of the Alienation ; for
by thefe Aé&ts the King’s Title and Right doth accrue -
~ And in the principal Cafe, no Precedent can be found,
~ that the King was anfwered the mean Profits before the
Office found, but only after the Office 5 and fo the Quere
in Stamford’s Prerogativa Regis, 34. is well refolved.

. QUERY.

A what time was the Prevogative in the Cuffody &f
Idiots Lands conferred on the Crown, during the Life
of an Idiot, or Natural Fool ?

S OLU/T I1ON.

Sir Edward Cook tells us, That at the making of the

. Statute of Magna Charta, c. 4. Anno nono Henrici ter-
tii, the King had not any Prerogative in the Cuftody of
- the Lands of Idiots, during the Life of the Idiot: For if
~ he had had, this A& of AMagna Charta would have pro-
 vided againft Walte, ¢rc. committed by the Committee,
- or Affignee of the King, to be done in their Poffeflions,
- as well as in the Pofleflions of Wards 5 but at this time
- the Guardianthip of Idiots, &¢. was to the Lords, and
~others, according to the Courfe of the Common Law.
~ And Idiots, from their Nativity, were accounted al-
ways within Age 5 and therefore, the Cuftody of them
was perpetual, {o long as they lived, for that their Im-
potency was perpetual : And the Lord of whom the
Land was holden, had not a Tenant that was able to do

- him Service, and therefore within the Reafon of a Cufto-
- dy of a Minor, or of an Heir within Age, in Cafe of
Wardfhip. And this appeareth by Flera, who attefteth,
That anciently Idiots, or Natural Fools, were in the Cu-
ftody of the Lords : Solent ({ays he) Tutores terras Idio- -
tarum, & Stultorwm cum Corporibus eorum Cuftodire [uo
Pete
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| perpetuo, quod licitum fuit

Vide Bra&ton, lib. . trat. 5. oy pemgﬁnm, 20 quod HP:
€ 20. nu.1. f 420, b. Cowell’s ﬁ" TEgere 7on ROVETUnt 5%
Inftic. lib. 1. tit. 23. €. 1. %am [emper {udicabantur
de Curatoribus. infra_atatem, wvel quaft s
verum, quia plures per bus
qu4fmod: Cuftodiam Exberedationem compatiebantur, pro=
vifum fuit & communiter conce([um, quod Rex Corporum,
& Hzreditatum hujufmodi 1diotarum, & Stultorum [ub
perpetuis Cuffodiam obtineret, dum tamen a nativitate
fuerint*Idiote, & Stulti : Secus autem [i tarde a quo-
" cunque Damino tenuerunt, & ipfos maritaret, & ex omni
exbaredatione [alvaret , hoc tamen adjelto, quod Domi-
nis Feodorum, & aliis quorum inierjfterit, ut in Servi-
tiis, Redditibus, & Cuftodiis, ufque ad legitimam atatem
Jecundnm Conditionemn Feodorum, releviisy @ buju/modi,
nibil juris deperiret. :
But then it is demanded, When was this Prerogative
given to the King ? Certain it is, that the King had it be-
fore the Statute of 17 E. 2. de Prarogativa Regis, for
it appeareth in our Books, that the King had this Prero-
gative, Anno 3 E. 2. And before that, it is manifeft,
that the King had it before Brizzon wrote, in the Reign of
E. 1. asb}'cm may read in his Book, Cap. 66. De Gardes,
L167. 0.
f Agd it is as clear, that when Bracton wrote, (who
wrote about the end of the Reign of H. 3. that the King
had not then this Prerogative. And therefore it follow-
eth, that this Prerogative was given to King E. 1. before
that Britson wrote, by fome A& of Parliament, which is
not now extant. And it appeareth by the Mirror of Fu-
ftices , agrecing with Flera, that this Prerogative was
granted by Common Affent, Vide Lib. 4. f-125. Bever=
. Jey'sCafe. ., :
Hitherto Coke ; And now let us fee what Srm[?‘brd
faith to this Point: ¢ This Prerogative of the King,
(quoth

Lib.1.c.21.nu 10.p. 6.
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(quothhe ) to have the éuﬂody of an Idiot, begun in
~* the time of King E. 1. asit fhould feem to him, be-
¢ caufe he finds none that wrote of it before Brstzo 5 fox

¢ Bratton fpeaks but little
¢ of Idiots in his Fifth

¢ Exceptions againft the
| © Plaintiff, where he faith,
€ Itis a good Exception for
& the Perfon of bim that
| & complaineth, or bringeth
© any Aitin to [ay, He is
i'ﬂ @ Fool Natural 5 becaule

Competit exceptio peremptoria

¢ Book, in the Title of ?enti ex perfina petentis, f

petens fuerit non fune mentis qued
difcernere nefciat, wel omming nul-"
lam habear diferetionem, Talis
enim non multum diffat a Brute,
quod Ratione caret. Sed difouffio hus
Jufmodi exceptionis | difretions,
Jjudicis relinquatur. Bralon, lib.
5. trall. 5. c.20. nu. 1.

¢ fuch a one differeth not much from a Beaft that wants
* ‘Reafon : But the difcuffion of fuch a kind of Exception
¢ is left to the difcretion of the Judge. Howbeit, Brir-
¢ tom, f. 167. b, faith, That the King ought to have
¢ this Prer lﬁliﬁ very words :

il ogative herein ; for ‘thefe be
| Et pur ceo que afcun foitz avient que afcun Heir ot Sot
waiftre par quoy il neSt my able a beritage demannder &
Zarner, wvolons que tielx, Heires, de qui qu'il unques te-
ent malles & femelles demoergent en noftre garde ove[que
fout autres [ervices que a luy appendent de terre tenue de

urent en lour fotsfe.

notes three things

 of Petition,

b

» © iffint remeynent en nmoftre garde, taunt come ils

Upon thefe words of Britton by the by, Stamford
: 1. That the King fhall not have the
‘Cuftody during their Lives, but during their Idiocy.
2, That notwithftanding the Land is in the King’s Hands,
yet the Loxds thall have their Seigniories, which is by way
3. That the other Lord fhall not have the
‘Ward(hip of the Heir, nor of his Lands, but only the
King 5 which third thing, (fays he) by the Statute of
Prerogative is not {o plainly fet forth,

v,
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IV. QUERY.

Whether the Ter-Tenant [hall be allowed to traverfe an |
Office of Idiocy, upon a Scire Facias brought againi¥ |
him by the King ¢ ' , |

i

SOLUTION. )

1t was found by an Inqueft of Office returned into
Chancery, that /7. N. was feized of certain Mafinoss,
and they were held of the
so A Pl 2. Br.Gr. Airidge- King in Chief, and died|
ment, Tit. Idiots, feized, and the Tenements’
defcended to R. aFool Na-'
tural from his Nativity, as Son and Heir 5 and that N..
held the Tenements : Whereupon the King fued a Scire’
Facias againft N; to fhew Canfe why the King (hould not'
{eize the Lands into his Hands for the Idiocy of R. who
comes and fays, That R. fuch a Day releafed all his Righe
to the Poffeffion, to AZ. at the making of which Dced,i
R. was of good Memory, which A4 infeoffed him, with-
out that R, was a Fool Natural from his Nativity 5 an
it was not denied, but that the Ter-Tenant may traverfe
the Office in this Form. e

Vi QU EBERY oty v il

Whether there be any Diverfity in the Cafe of the King, r.cé
Anfwer either to the Tenure, or tothe Poffefim2

SOLUTION. Aj

1 H7.18, 19. 2H.7.3. Broke's An Office was found;
Grand iridgmem, Tig. Idios. that F. S. died feized of|
fuch Lands by Gift in Tail,

made

|
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tnadc to him, which defcended to 77, his Son and Heir,
who was an Idiet 5 and&N, comes and traverfeth the Of-
fice,making Title,Abfque boc quod dict. J.S. fuit feific;pre-
#t, &c. the Day he jll:d and it was found againft the
I -’ ng. And by Huj]& and Fairfax, the Cale of Idiocy is
ut like to the Cafe of the Ward of Land, and Heir: For
there the King (hall anfwer to the Tenure 5 but in the
ﬁ: of an Idiot, the King fhall anfwer only to the pof-
flion : For if an Idiot has Title to Land, either by En-

~or by Adtion, if he hasit not in poﬂ'eﬂ' ion, the King
hall not havc it ; and fo Judgment was given upon the
Traverfe, for the Iflue was u;%u the poffelfion, and it
matters not, whether the Idiot had Right or not, if he
had not the poffeflion.

VI. QUERY.

. ”w’ ether an Ia’m: or Fool Natural, cam be 5&#:&:1 by the
Sa:!e cy‘" his Gmd.f in Market Overt 2

SOLUTION.

| Re gularly the Sale by a Stranger in Market Ovtrt,

Ibindeth an Infant, a Feme

_'Ffff that hath Right, ‘Coke in bis Expofition of the

Bither in her own Right, or  $#at.of 31 ELc.12. f.713.

s Executor , or Admini- |

tatnr., Idiots, Non Cﬂmpﬂs Mentis, Men be]mnd Sca and
3 Prifon; that right have to the fame.

"; VII. QUERY.

,[

bether o Stranger may tender Money in performance of
& Condition, 10 [ave the Eﬂﬂre of an Idior 2
. D SOLU
;| |
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SOLUTION.

If an Heir be an Idiot, of what Age {oever, any Man
make the Tender for him,

Coke i bis Comment on Lic- in refpect of the 35{01“@"
tleton, § 334. 1. 206.4. difability 3 and the Law in

this Cafe is grounded om

Charity : And fo in like Cafes.

But note, Tt is otherwife in the Cafe of an Infant ; for

: . it has been adjudged, Trin.

Cro. EL f. 134. Watkinsv. 27 El. That where ont'

Abwick. ‘tendred Money u a
Mortgage for an Infant

who was not Guardian, nor was to have any Intereft in|

the Land, that it was ad]udgcd a vmd Tender. V:dn
Co. Lurt. f 206, b. 5

]

VIIL QUERY. b

If an 1diot, or Natural Fool, fhould make bis Teft ament
wifely, and reafonably to the [hew, whether this T&-
[tament of bis be good, or mot 2 '

SO U IO N.

If an Idiot, or Natural Fool, thould make his T
meit fo well and wifely (in Apparence), that the fa
may feem rather to be made by a reafonable Man, than

by one void of Difcretion 3

“ Ia fuille decifum in Senatu fam:: have been of Opiniony

Romomo Commemorant Jo. And. ' thae fuch a Teftament. i8

%;f;‘f df‘::ifﬂf;;” %  o00d , and available g

' Law * 5 becaufe Almighty

God doth fometimes fo illuminate the Minds of the Foo-

lith, that for that prefent, in that Cafe, they are ng
. mu
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much inferiour to the Wife. And to this purpofe, di-
ers credible Writers do re-
| ll:crameri*y Accident 5 Tk fﬁf{ikﬁﬂﬂﬂgﬂﬁfﬁ; vl
ich (if they fay truly) #/itinC. adnoftram Hyero Fram.
PN Fabll::y bul.‘y /¥ ug- :;:Fj if'ﬁﬂf ‘:; Reg, Fur, D. Boer,
'i'sbttd Fad *; and this s g
© At Paris, one Morning, a hungy Man, beggin
his Alms from Door to Door, d%c;? am laft efpy %er%
Eood Cheer, at a Cook’s Houfe ; whereat, by and by,
is Teeth began to water, and the Spur of his empty
and eager Stomach pricking him forwards, he made
‘@ much hafte towards the place, as his feeble Feet
‘would give him leave; where he was no fooner come,
but the pleafant Smell, parely of the Meat, and partly
of the Sauce, did catch fuch fure hold of the poor Man’s
Nofe, that (as if he had been faft holden with a Pair of
Pincers) he had no power to pafs from thence, until he
had (to fay the Fury of his raging Appetite) eaten a
piece of Bread, which he had of Charity gotten in ano-
ther place : In the eating whereof his Senfe was {o de-
Jightf:d with the frefh Smell of the Cook’s Cates, that
albeit he did not Jay his Lips to any Morfel thereof 3
%twin the end, his Stomach was fo well fatisfied with
only the Smell thereof, that he plainly acknowledged
himfelf thereby to have gotten ag/good a Breakfaf, as
if he had indecd caten his Belly-full of the beft Cheer :
Which when the Cook had heard, being an egregious
Wrangler, and an impudent Companion, what doth
he, but all hattily fteps forth to the poor Fellow, lays
faft Hand upon him, and in a hot Cholerick Mood,
bids him pay for his Breakfaft. The honett poor Man,
half amazed at this firange Demand, wift not well what
to fay : But the Cook was {o much the more fierce and
earneft, by how much he perceived the good Man to
be abafhed at his BDIdﬂﬂ% and did fo cunningly cloak
: 3 : ‘ the
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¢ the Matter, that in the end the poor Man was conten|
¢ ed to refer the deciding of the Controverfie, to wha;
¢ foever Perfon fhould next pafs by that way, and witl
¢ out any more ado to abide his Judgment 5 which thin
* was no fooner concluded, but by and by cometh um
¢ the place, a very Natural Fool, and fuch a notorioy
‘ Idiot, as in alF Paris his like was not to be founs
¢ All the better for me, thought the Cook ; for mon
¢ he doubted the Sentence of a wife Man, than of a Feq
¢ Well, Sir, to this forelaid Judge they rehearfed tH
“ whole Fa&, the Cook cruclly complaining, and tHl
¢ other patiently confeiling as before : A great multit

¢ of People were gathered about them, no lefs defiro
¢ to know what would follow, than wondering at th;
L4

<

which had gone before. To conclude, this Natur
perceiving, what Money the Cook exacted, caufed th
poor Man to put fo much Money betwixt two I
fons, and to fhake it up and down in the Cook’s he:
ing : Which done, he did arbitrate, and award, Ths
as the poor Man was [atisfied withonly the Smell of 1.
Cook’s Meat, [0 the Cock [hould be recompenfed o
with the Noife of the poor Man’s Money. Whia
- Judgment was o commended, that who {o heard ¢
fame, thought, if Cato, or Solomon, had been the
to decide the Controverfie, they could not have give

a more indifferent, or juft Sentence.
The like Cafe is reported to have hapned at B
nia i ¢ There a certa
" Aud. Barba in c. ad noftram ¢ covetous .Man loft
de confuetud. extr. n. 8. ¢ Puarfe with 21 Ducats
¢ it ; which when he cou
* 1ot recover with diligent Search, he raved like a Ma
* man, and in the end was ready to have hanged hi
¢ {elf for Sorrow. -Another honeft Man having four
* fuch a Purfe, moved with Compaffion, came 2
¢ delivered the fame to this covetous Perfon ; who nev
#han
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¢ thanking the Bringer, fell forthwith to telling of the
® Money 5 and finding but 20 Ducats therein, with
¢ great Greedinefs he exacted the odd Ducat; which
€ becaufe the Finder denied, he is brought before the
¢ Magiftrate, a2 Man of very great Wealth, but of very
¢ little Wit, (but fuch Magilirates are many times ele&-
ed, where the Matter lieth in the Mouths of the Multi-
€ tudc : ) The one Party fweareth, That there weie 21
© Ducats in the Purfe which he loft. The other Party
¢ fweareth, That there weve but 20 Ducats in the Purfe
* which he found. The Magiftrate, altho’ a Fool, gives
‘en0 foolifh . Sentence 5 for he pronounced, ¢ That the
- Purle which was found, was not that Purfe which was
€ loft 5 and therefore condemned the covetous Perfon to
 reftore the 20 Ducats to the other Party. |
I may add hereunto a third Story of one, that being a
atural Fool, difcovered a
> nﬁ:-irécy; aFd it is thus : -;”“;’;f“ Hg‘if?, P 29, g=qfn
"Guy Earl of *Burgogne, 7%# W.1. Eail 1034 O°Sit
Bl tiad: altewile: 2 Soids Bl . .
Alix, Daughter to Duke s A '
‘Richard the Second, and Aunt to Widiam Duke of
* Normandy, conipired with Nicellus, Pretident of Con-
l‘--‘;ﬁ‘dﬂtine, Ranulph Vilcount of Bayem, Raimond, and
¢ divers others, fuddenly to furprize the Duke, and flay
¢ him in the Night. A certain Fool (nothing regarded
® for his want of Wit) obferving their Preparations, fe-
¢ cretly got away, and in the Dead of the Night came to
*Valogne, where the Duke then lay; no lefs lenderly
f guarded with Men, than the Place it felf was flight for
.E-'-;Dcfencc': Here he continued rapping at the Gate, and
* crying out until it was opened, and he brought to the
* Prefence of the Duke 5 to whom he declared the Con-
* fpiracy, with Circumftances of fuch Moment, that the
' Duke forthwith took his Horfe, and pofted alone to-
" ‘Wards Fa/ais, an efpecial Place of Strength for De-
Mgy ¢ fence.
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¢ fence. Prefently after his Departure, the Confpiraton
¢ came to Valogne ; they befet the Houfe, they enter b
¢ force, they fearch every Corner for the Duke 5 and find:
¢ ing that the Game was ftart, and on foot, in hot hatti
¢ they purfued the Chale,

By thefe Rcafons and- Examples, therefore it may k|
reafonably inferred, that if a Fool do make a wife anq
reafonable Teftament, the fame ought to be allowed
lawful. | :

Neverthelefs this is the truer Opinion, that fuch a Te
ftament is not good 5 the Reafon is, becaufe a Teftamg

T is an Act to be perfor
S oad Loty i sy With Dilcretion and Judy

¥ _ » ment: But a Natural F
f;;’,. o ok ¢ EF{ by the general Prefumpti
: of Law, doth not unde
ftand what he fpeaketh, tho’ he feem to {peak reafonabl
no more than did Balaam’s Afs, when he reafons
with his Mafter, or doth a Parrot fpeaking to the Paffe
gers. And altho’ Almighty God dees {ometimes {o ill
minate the Minds of very Natural Fools and Idiots,
they do well perceive, and underfland what they {pea
yet becaufe this thing hapneth but very {eldom, theL
doth not prefume the fame by occafion of Words onl*
And therefore, unlefs further Proof made thereof, by oth
Circumftances, the Law doth not approve fuch Teff
ments. &
- Indeed, if it may appear by fufficient Conjectures, ¢
they had the Ufe of Reafon, or Underftanding, at fu
time as they did make their Teftaments, then doth the!
mer Opinion take place.  Decius in L. Furiofi, C. qui
#a: fac. poff. & in L. in negotiis Reg.Fur. F.
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IX. QUERY.

._If an Idiot above the Age of 21 Years, mgkes a Feoff-
ment in Fee of bis Inberitance, bow, and in what
|, manner this Feoffment may be avoided, during bis

Life?
SOLUTIO‘N.

If it be found by Office at the King’s Sult that he was

JXdiot & Nativitate, and

that he aliened his Lands, Co. lib. 4. f. 124. 4. 127, Be-
“then upon a Scire facias a- verley's G#je

gainlt the Alience,the Land

{hall be feized into the King’s Hands, and thereby the In-
heritance fhall be re- "Ffﬁtd in the Idiot. 18 E. 3. Scire
\ Facias 10. 32 E. 3. Scire Facias 106. 50. Afl. Pl. 2.
| Forthe Statute of Prerogativa Regis faith, Quod post
mortem eorum reddat eam rveltis Heredibus 5 which the
King cannot do, nor can the King have the poffeffion of
the Land to his own ufe, if not that by the Office and
“Seizure, fuch Convcyancc made by the Idmt be deftroy-
ed, and that doth not im-

pugn the Maxim at the  * 2 is s Maxim of the Commm

Common Law ¥ : For in Law of En F‘!and That the Pm-

this Cafe the Idiot in no JPallued ﬁfﬁnmfm Co. I:I;
Plea that he can plead, fhall :ﬂ‘a ;Ié;f 2 Co Eaf 3;3-

difable, or ftultifie himfelf ; Straid v, Marfbal Co.3. Intt,215.
tbut all is found by Office  Littleton, /ef. 405.
by the Inquifition, and Ver-
dict of twelve Men, at the King’s Suit, who are nut con-
cluded to {peak th: Truth 5 and fuch Office when it is
found, fhall have relation & tempore Napivitatis, to avoid
all mean Acts made by the Idiot, as Feofiments, Re-
leafles, éc. And, therewith agreeth 23 E. 3. Scire Fa-
D 4 Cis
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¢ias 106. Stamford’s Prarogative 34. F. N. B, 202, C,
But notwith{tanding the Words of the Statute of Prerog.
Regisare general, and emphatical, Nullatenus alienan-
tur ; yetif he Alien by Fine, or Recovery, it (hall bind
him, or acknowledge a Statute or Recognifance, neither
his Heirs, nor kis Executcrs, (hall avoid it 5 for thefe are
Matters of Record, which fhall not be avoided by a bare
Averment of Non Compos Mentis, for the Inconvenience
which may follow thereupon. Alfo fuch Averment is a-
gainft the Office and Dignity of the Judge, for he ought
not to take any Conufance of a Fine, or Recognifance of
him who is Non Compos Mentis. 18 E. 2. Fines 120, 17,
4ffe Pl.17. 17 E. 3.

X. QUERY.

A Fine lewied by an Idiot, or Natural Fool, what it .‘;P&,-
 rates ? |

SOLUTION.

Anno 23 Eliz. Tn the Court of Wards, the Cale was
: & this : That Henry Bufbley
Mich. 12 Fac. Regis Mansfields  {eized in Fee of certain
Caft, Co. Lib. 12.f. 123, 124.  Lands in North-Mins, in
' the County of Hertford,
by his Will, in Writing, demifed the faid Landsto Henry
Bufbley, his Son, in Tail 5 the Remainder to one William
Bufhley. | ~
" And for this, that his Son was within Age, he dcmiw
the Education of him to Thowas Harrifon, whom he
made his Executor. = And afterwards it hapned, that
Henry the Son became a monftrous and deformed Crip-
Elc, and proved an Idjot, 4 Nativitate : The which Idiot,
by the Practice of one Nickols, and others, was ravithed
and taken out of the Cuftody of his Guardian, and was

car:icdl
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carried upon Mens Shoulders to a Place unknown, and
there kept in fecret, until he had acknowledged a Fine of
- his Lands to one Burbsx-m._. before Jultice Southeet, Anno
9 Eliz. And by Indenture between them, the ufe of
the faid Fine was declared to the ufe of the Cognizee, and
his Heirs 5 which Botham conveyed, Anno 12 Eliz. the
faid Land to one Henry Mansfield. And Anno 32 Eliz.
the faid Henry Bufbley, the Son, by Inquilition, was
found an Idiot & Nativitate 5 and aupon this in 4nno 33.
the Court of Wards took Order for the Poflcffion of the
~ faid Lands.
~ And it was moved, as a Doubt in.the faid Court of
- Wards, Whether the faid Fine fhould be to the Ufe of
E the faid Idiot, and his Heirs ? For ncstmthﬂmdmg that
~ the Fine, whidhlis.of Record, binds the Idiot for the
Caufes aforefaid, yet the Indentures are not {ufficient to
dire the Lfes. Bat it was refolved, that forafmuch as
~ he was enabled by the Fine, - r s e S
as to the Pnnclpal he fhall B 0 B g S
not be difabled to limit the n;ﬁ;:ffggﬁé M
Ufes, which are but as ac-
| ceflory.
- And the fame is the Law of an Infant, and Feme
-iCDvert. And the faid Mansfield b_roughi an Aétion of
* Trefpals in the Common Pleas, againlt one 77ez, the
Farmer of the faid Lands, and the Iifue; wasto be tried at
the Bar : And the faid deformed Idict was fent out of the
Court of Wards, to be thewn to the Judges of the Com-
~ mon Pless, and to the ]umrs there tried and fworn 5 and
%  being brought upon a Man’s Shoulders, the Judges hear-
mg, that the Title of Aansfie/d was under the faid Fine
levied by that Idiot, the Lord Dyer, and the Court; by
‘Confent of Parnes canfed a Juror to be wuhdrawn 4
‘and the Lord Dyer faid, That the Judge who took the
- Fine, was never worthy to take another : But notwith-
;-’--ﬁandmg this, and altho’ the monfirous Defurnury1dﬂqd
| Idiocy




42 The Law of Nox Caﬁpw Mentis.
Idiocy, of Bufhley, was apparent and vifible, yet the Fine
ftood good. ;

XI. QUERY.

A Finelevied by J. S. Uncle of an Idiot, who was fei-
zed of the Inheritance, (the (aid }. S. dying in the Life
of H. the Idiot), whether this Fine fo levied, can bar
the Grand-child of J.S. ? ,

SOLUTION.

Titfpaf's upon Nar Guilty, and a {pecial V&di&, the .
Cafe was, Tenant for Life,

Cro.Car.[. 525, & 543. Ed- Reverfion to William Ro-
words V. Rogers, gers, anldiot in Fees An-
drew Rogers , his Uncle,

levies a Fine, Come Ceo, &c. with Proclamation to Ro-
bert Crompton ; and had Iffue Fobn, who had Iffue 777/-
Iiam the Defendant, and died. William the Idiot died
without Iffue ; William the Defendant enters as Heir un-
to him, @iz, Son and Heir of Fobn, Son and Heir of the
faid Andrew 5 And whether he may claim againft this
Fine of his Grand-father (‘'not claiming by the Grand-
father, but deriving only his Pedigree from him) was the
Queftion ? And it was argued by Rolls for the Plaintiff,
That forafmuch as William Rogers is Heir to Andrew his
Grand-father, Uncle to the faid 7#72l/iam the Idiot, he is

eltopped to claim-againft this Fine, or to fay, Quod par-
tes ad finem nibil habuerunt. And for Proof thereof, he

relied upon the Statute of 27 E. 1. of Fines, Co. /ib. 3.
- 89. 10 Car. Scovel & Braftock’s Cafle, Colib.3. f.30.
Sir George Brown’s Cale, & Saule & Clerk’s Cafe. But

it was argued by Farrer for the Defendant, that this Fine

fhall not bar, becaufe he claims not any Intereft by, or
from Apdresr, nor.as Heir unto him, but only makes
mention

—
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mention of him in the Pedigree, Co, Litt.f. 8. 2 E.3.6.
Co. lib. 8. §3. Symms Cafe, &c. And that here he is
in, Quafi, of another Title, and Puifny to the Fine.
Berkly, and Croke, delivered their Opinions, That this
Fine by Andrew, the Uncle of. #illiam the Idiot, who
was feized of the Isheritance (he dying in the Life of
William, {0 as nothing ever attached upon him) fhall
“never bar Williams the Defendant, who was Grand-child
of the {aid Andrew, becaufe he claims nothing by, or
from him ; but only trom #illiam the Nephew of Au-
drew, who {urvived the faid Andrew : And he makes
~ his Title as Heir to the faid #illiam, the Nephew who
was laft feized, not making therein any mention of A»n-
drew, as of one from whom he claims, but only as
drawing his Defcent from him by way of Pedigree, and
not by way of Title s and therefore it was compared to
Hobbes Cafe, Lirtt. fol. where the Father is attainted of
Felony, having Iffue. two Sons 5 and the one of them
purchafeth Lands, and dies without Iffe, it (hall not bar
the other Son to claim, as Heir to his Brother : And the
Corruption of Blood in the Father fhall not hurt him.
And Berkley compared it to the Cafe, 10 Eliz. Dyer
274. whexe there were two Brothers 5 the Eldeft hath
good Caufe del petition de droit 5 the Youngelt hath
Iflue a Son, and is attainted of Felony, and executed :
The Eldeft Son dieth without Iffue; the Iffue of the
Younger Brother is barred of the Perition, becaufe his
Blood is corrupt, and he cannot claim, but by mention-
ing his Father, and from him, ¢~e, But here, forafl-
much as he doth not claim, nor derive by him who le-
vied the Fline 5 they held, he fhould not be barred by the
P, /10 )

XIL
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XI. QUERY. -

Whether the Cuftody of an Idiot bholding by Copy of Court-
Rolly belongs to the King by bis Prerogative, or to she

Lord of the Copy-bold Mannor ? y
SOLUTION.
Co. Lib. 4. f. 137. b The King,(fay the Judges

in Bewerley’s Cale) fhall not
have the Cuftody of the Lands of an Idiot holden by Co-
py 5 for the fame is but an Eftate at Will by the Com-
mon Law: And if the King fhould have the Cuftody
thereof, it would be mifchievous to the Lord of the Man-
nor ; but yet, an Alienation made by an Idiot of his
Copyhold-Land, after Office found, fhall be avoided.

Vide 11 ElL. Dyer 302.
It is a Rule in the Court of Wards, That if an Idiot

has not any Goods or Chat-
' P#ﬁ:ﬁ.'l; Eliz. 3,;.,9" Rﬁgﬁ;‘; tﬂls, or LandS, but GDPY'
Cafe, C.W. f. 74. hold-Lands, held ofa com-

mon Perfon, the King fhali
not have the Cuftody, but the L@fdﬁhf whom the Copy-
hold is holden ;5 but if he hasany other Land, then the
Copyhold-Land alfo,

In the Court of Wards it was clearly agreed by the
Council of that Court,

13 & 14 El Dy 302. 5. That a Copyholder, who is
3°3.4. 2 H 7. 3. Noy 27. an Idiot, ought not to be

: ordered in this Court for
his Copyhold, but thall be done in the Court of the Lord
of the Mannor. :

Shep-
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Sheppard in his Court-Keeper’s Guide, tells us, That

the Lord fhall retain the
Copyhold,—Land of the Idi- Cap, '19. p. 119, The Fourth

~ ot, or Lunatick, till he Edir. 1656.

come to himfelf.

Note, One Six Edward Champernon béing Committee
of a Ward,who had a Mannor wherein were divers Copy-
holders , amongft whom
one was Mutus, ¢ Surdus, - Concerning fuch as are deaf

granted the Cuftody of that and dumb, See Braiiom, lib, .
tralf, §.cap. 20. 1. 2. f. 421.4.

Copyhold-Land to another, g 16" 4o mu, 5. e, 2.
who' entred 5 the Prochein 12.3. D. 18. 1. 6. 1. Swinburn
Amie of the Copyholder 2dPart, § 10. Cid. 6. 22. 10.

entred 5 And which of - ' |
them fhould have the Cuftody ? Or, If none of them ?
was the Queftion. And it was refolved, That the Lord
fhould have the Cuftody; for otherwifle he fhould be
prejudiced in his Rents and Services 5 and his Grant was
Good : Wherefore it was adjudged for the Grantee, Cro.

Fac. f. 108. Egvers v. Skinner. C.
DT XIS U B

W hether there be any Difference between an Eftate made,
or conveyed in Perfon, or by Attorney, asto an Idiot,
or any other Non compos mentis.

FOLUTITON.

There is a diverfity taken in the Books of Law, be-
tween an Eftate made, or
conveyed in Perfon, andby  Co. 4. fir2sBeverley’s Calt
. Attorney : For if an Idjor, o Non composmentis.
orother Non compos mentzs,
makes a Feoffment in Fee, in propria perfona, and dieth,

his Heir within Age, he f{hall not be in Ward 5 or jlf he
ieth
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dieth without Heir, the Land fhall not Efcheat ; but if
the Feoffment be made by Letter of Attorney, altho’ he
fhall not avoid the fame 5 yet after his Death, as toall .
others in Judgment of Law, the Eftate was void, and
therefore in fuch Cafe, if his Heir be within Age, he fhall
be in Ward ; or if he dieth without Heir, the Land fhall
Efcheat. And likewife, in the Cafle of an Infant, if he
maketh a Feoffment in Perfon, if he dieth without Heir,
the Land {hall not Efcheat ; but otherwife, if it were made
by-Letter of Attorney ; but the Infant himfelf fhall not
avoid it, but others fhall : But things done by matter of
Record, as Fines, Recoveries, Judgments, Statutes, Re-
cognifances, (hall bind aswell the Idiot, as he who is Non
compos mentis, 31 E. 3. Saver Defanlt 371. 1 Mar.
Dum fuit infra etatem].
A Grant of an Infant, (faith Finch) underthe Age of
- 21 Years, and one out of
: Lié_lz_ c.2. qf Pqﬁéﬂ‘m’?_ 102, his lfight Mind (whnm we
103. Edit. 1627. : |, Non [ane memorie, or
Non compos mentis) as an
Ydiot may be avoided at any time, by Entry, A&ion,
& c. or a Feoffment by Letter of Attorney, crc.
if they deliver it with their Hands, asin a Feoffment, and
- themfelves make Livery, or a Gift of Goods, and them-
felves deliver them ; but if they deliver not with their
Hand, as in a Grant of a Rent, Advowfon, &-. it is
meetly void, and nothing at all paffeth, {0as they may
have a Trelpafs, or Affize, and remain Tenant to the

Lord, and therefore (hall be in Ward, notwithftanding
fuch Feoffment.

X1V,
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XIV. QUERY.

i
| A Man dies [eifed of Land, bis Heir being an Idiot, or
" Sot Natural, and before Office he levies & Fine, whe-
. #her the King [hall hawve the Lands, per Prarogativam
Regis, cap. 9. or not 2

SOLUTION.

Home dewie [eifi de Terre, [on Heire effeant [oite na-
taral, & avant Office il lewa fine, le Roy navera les terrcs

o brogian Rege
- gap. 9. Larne [erra intende PSS 1
*qug fuit forteConnter leFine. Eg?étl ! ; f‘atds feiikpycrich,
. Car ce; ;ﬂ f;maﬂ#ter le Jﬂé'r; p y ¥
 dit del Fuftice que prift le fine, car (erra intend que le

Fufbice ne woile ;reﬂ.g:r Jime de Iny, fi uft efte Idea;.q En-

‘glithed thus : A Man feized of Land, his Heir being an

Idiot, and before any Office, this Idiot levieth a Fine, the
- King fhall not have the Cuftody of the Lands by his Pre-
* rogative 5 for that it fhall not be intended, or prefumed,
¢ that he was a Natural Fool againft the Fine levied ; be-
- caufe this will impeach the Reputation, or Credit, of the
' Judge, before whom the Caption of the Fine was : For
1t {hall be prefumed, that the Judge would not take the
_ Fine, if he had not been an Idiot.*

oot XVICRD WLER Y.

" Idiots in the Cuffody of the Prince, whether the Cuftody o
an Idiot can be devifed by the Teftator ? 4

S OL U-
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SO E Wy Il OsNE

Concerning Idiots, fuch is the Prerogative of the Prin-{.
ces of this Land, that they fhall have the Cuftody of all:
the Lands of Natural Fools,

Swinburn iz bis Treatife of and may take the Profits
gf’fi’m:;” :‘”"‘; Lol ”i‘y??-ﬁ? thereof without wafte, or
rsg0. Lo M deftruhion, of whofe Fee!
{oever the fame be holden,
finding to them Neceffaries 5 and after the Death of fuch
Idiots, the Land muft be reftored to the right Heirs : But
in the mean time; that is to fay, during the Life of the'
Idiot, the Tuition of the Idiot, or of his Lands, cannot
be devifed by Teftament to any other Perfon, contrary ¢ _ﬁi

- the Courfe of the Common Law, in prejudice of him to' |
whom the Ward(hip doth belong, faving the Teftator may

commit the Cuftody of fuch Goods and Chattels as he |
UG5 __ doth bequeath to the Idiot,

" Si quidem weufuifque po- ¢ whom he wil, and du-

teft vebus [us gquam welit legem . : i i
imponere. Mautic, 1. 7. tie. 1. TG fo long time as hc&

nu. 38. Et Teftatoris woluntas will %, : %
babetur pro lege L. Servus de ma- .
wumiff. licet alias wideatur per Pitzherbert's Nat. Br. de Idiota
inquirendo quod bona que Idiote obvenivent, fuo Gardiano accrefcunt.
Quere tamen per Stamford fuper Prerogativam Regis, ¢. Mdior C.

XVL‘QUER Y.
Idiocy, whether in any Cafe triable in the Ecclefiaftical

Court 2 2
5 WO W TROSN:

| If an Adminiftrator fue
Mich,15ac.B.R. InterPercher £ o Legacy due to the De-

¢ Wheeble.per Curiam & Dr. : ’
Godolphin i his Repertorium ceafed in the Ecclefiaftical

Canonicum,e.11; p.120.§ 17. Court, and Ehc Detendant

plead
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pleac the Releafe of the Deceafed, and the Plaintiff avoid
“it, for that the Deceafed was an "Mdiot ; 5 that Idiocy fhall
pbe tricd there, and no Prohibition fhall be granted for
hat they have _]uﬂfc}iﬁiﬂn of the Original Matter 5 and -
8 l:acccrrdmg to the old Rule, to be found in the Re-
o ﬁﬁl? and in the Books of Law, Non est confonum Ra-

tioni d copnitio accef=

7 : mﬂﬂgmﬂfﬂcbwgmﬂ{_ Cujus Juris, (. e. Jurifdis
8.4 . &tionis) eft principale, ejufdem
tatis impediatur, ubﬂ m— Jisis grit deefloriam.

400 caufe principalis a

| m Ecclefiafticum mﬁ:ﬂﬂr pertinere. Regilter Orig. f,
'58.2. Co. 2 Intf. 493. Cro. Jac. f. 269. Roberts Cafe,

Nt
., ;r-

Cro. Car. Netter v. Bret. Cro. Jac. f. 348. Egerton <.
' Egerton. 12 Co. f.65: Tit. Court Ecclcﬁﬁﬂlca] C. Bul-
Mirode’s Reports, Sccnnd Part, f. 210,211, Egcrton Va.
“Egerton.

XVIL QU ER.Y.

£ Executer 6@:#‘3 obtained Fudgment in an Accompt,
-~ and having the Défendant in Execution for Arrerages,
- and the Teftament being afterwards annulled for Idiocy
W in theTeftator, whether the Teftament being difappro-
3 -}m’ s an Audltgt @ertla will lie ﬁ:r the Defen-
- dam ¢ ;

- SOLUTION.

. dnmo 35 H. 8. in the Exchequer Chamber a Cafe was
 well debated by the Juftices
“of both Benches, which was =~ 3 €4 Eliz. Dyer, f. 203. &.
Mich : One Moyer, who roicrp s 81 1w Dri
was Executor of the Tella- .
f;mt of Fobn Gd&r:, {ued a Writ of Account againft one
3 rwmi as Receiver of the Money of the faid Gifors 5
Dcfcudaut pleads, Ne unques Receiver- pur Accomps
E remder :



3
vender : ARd it was found for the Plaintiff, and Judg:
ment given, that he {hould account 5 and upon this aCs=

ias ad Computandwm was awarded : Whereupon :3!

'%efendant came in, and Accounts in Ward, and he was
found in Arrerages, and his Body was committed to Pri-.fj*
fon for Execution. And after the faid Teltament waiL
annulled, by Sentence in the Spiritual Court ; for that the |

faid Fobn Gifors,the Teftator was an Idiot from his Birth,

and this Record Spiritual is certified into the Chancery by

Wirit, and thence fent into the King’s Bench, where the

Aéion of Accompt was brought. And the faid Carvg-

nel {ued forth an Audita Duerela in the fame Court, con-

taining this Matter in his Writ, and a Venire Facias '
againft Moyer, who demurred in Law upon the whole :

Matter : And it was refolved, that the Audita Querels:

did lie, becaufe the Will was difapproved and an--
nﬂHCd- \ 2

| XVIIL. QUER'Y. 1
Whether an Attornment made to a Grant by an Idiot, or
other, Non compos mentis, can be goodim Law?

SOLUTION. ¢

A Man that is an Idiot, or other Noz comspos mentis.
eannot Attorn's For he who is { Amens, | without Under-
ftanding, cannot make an Attornment, which is an A-
greement : And yet if a Man Nom compos mentis, be Lefle
for Years, rendring Rent, and the Leflee ejecteth hi
and maketh a Feoffment, and afterwards the Non compo
mentis ve-entreth 5 this AG of Re-entry doth fubject him
{elf to Diftrefs, and an Action of Wafte, altho’ he canni
make an exprefs Attornment,  Coke in his Comment o

Littleton, [e}§66., (315, a. 6 Co:69.a. Sir Moyle Huéé.
Cafe. 32 E. 3. dgeS0, 18 E 3. 35. 1

1

XL
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'&ettber an Inquifition jh'#ﬂ bind an IJiar:, without an Ex-
_ amination by the Council 2 et 8

ff-::-.' b&:‘
i .

. ° | SOLUTION.

* 1t was faid by Dyer in the Cafe of one Brenr, that the
Taw is, Altho’ a Man be |

found an Idiot by Inquifi-  Dallifen's Rep. pl. 19. £ 95.

tion, yet-he ought to be ex-

amined by the Counfel, and affirmed by them to be an
Idiot, or otherwife he thall not be bound by the Inquifi-
tion. And he faid further, That Brest was found an
Idiot by Inquifition 5 and after being examined by the
Lords of the Star-Chamber, he was adjudged to be no
Idiot ; wherevpon he was delivered from the Thraldom

5_ :_'_;ildim]’- S -
i EXSOIMERY. " .

No Poffeffions in Lmdk,ﬂéﬁmdz’xg to an Idioty bus only
3@1 Right, whether the King can enter, and have the
(Copodyof it

;vf | | fSFOLUTION.

| If there defcend to an 1diot no Poffeffion inLands, but
only a Right, be it Right of Entry, or Title of Entry,
for Right of Action, the King fhall not enter, and have
Ithe Cuftody of the fame, 1 H.7. 1'5. Stamford Super
W\ Prerog, Regis, c. 9. f. 35. b. Edit. 1567:
: _'f{gf'H%brtﬂ'of the Defcription, Remarks,and Queries, re-
ting to an Idiot, or Sot Natural : I proceed now to
i fpeak of the Furor Man, that is totally bereft of his Wits.
g E 2 PART
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s> @he Lat of Non Compos Mentis.

° b Wi :
Panr Tt the Second

Of him who is by Accident Wholl}
deprived of his Wits.

. - ) ____f
| S E,CrT. 80
This fort of Non Compos Mentis how defcribed.

E is faid to be one, that was of good and found
Memory, and by the Vifitation of God, through
fome Sicknefs , Gncf on

Fﬂl-‘ﬂ'l‘ eft comtinuata mentis A- i
ﬁenﬂm, qua quis omni intelleltu other ﬁCCldE;ﬂt, utterlqu

carer, {feth his Memory, and Un~
ﬁ'a:'m AR derflanding ; and fo falls

into fome high, or low de~
gree of Fury or Madnefs. Co.Lits,f:247.a. & 4Co: f.1 24ba
Beverley’s Cafe of Non compos ment i

SECc T
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_ SEC 1 II .

i Tﬁe Remarks coucerning adad,, or Diflraded |
i Perfons. .
.

¥+ LREMARK

T HE true Acconnt of the Caufe of Diftraction is this:
When the Animal Spirits, by Tome Accident ox
‘other, are {o over-heated,
“that they become unfervice-
able to cold and fedate R ea-
foning 5 and then Reafon

being thus laid afide, Fancy
gets the Afcendent, and Phaeton-like, drives on furiouily,
and inconfiftently.  This Combuftion of the Spirits hap-
ns, fometimes by over-great Intention of the Mind, in
nng ‘and conftant Study ; fometimes by a Fever, which
mﬂammg the Blood, that communicates the Tncendium
to the Spirits, which take the Original from it : But
" moft ufuall by the Rage and Violence of fome of the
- Paflions, ( whether Irafcible, or Concupifcible, as they

Dr. Goodman’s Treatife, en-
tituled, gThe Penitent pardoned,
wnder the Parable of the Prodigal,

Parc 1. ¢. 5. p. 123, 124.

are wont to be diftinguifh-
ed ) a Man fetting his Heart
‘wvehemently upon {ome
* Obje& or other, the
Splrlts are fet on fire, by
the Viplence of their own
- Motion ; and in that Rage
are not to be governed by

. ¥ Mad-men bave always before
their Eyes, thofe Ides’s and Shapes
which work the Apprehenfim of
their Fury, and hold them in the
Vifion and inward View of that
which moft troubleth their difeafed
Brain, French Academy, ¢. 18.
of Intemsperance.

Reafon. This we have fad Examples of, in Love,in Gricf,

in Jealoufie, in Wrath, and chatmn 5 and indeed, (faith

- my Author) Berhlehem is ﬁllchwuh the Inftances. b
3 0 Il
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. . REMARK. 1
By the Statute of Prerogativa Regis, the King of
: England is to provide, that
_ the Lands of the Furor Men
be fafely kept, without wafte 5 and that they, and the{}_-
Families, (if they have any ) fhall be maintained wilﬁ
the Profits thereof ; and that the Refidue be kept for thei
ufe, and delivered unto them, when they come to be of
right Mind : So gs their Land fhall not be aliened, nei-
ther fhall the King have any Profit thereof to his own ufe;
But if they die in fuch Eftate, the Refidue fhall be difiri

buted for their Souls, by the Advice of the Ordinary. |

. REMARK.

The words of F. N. B. 232. That the King is bound

| of Right, by his Laws, to

4 Co. 128, Beverley's Cafe of dfﬁ?“d his Subjects , and
Non compos mentis. their Goods, and Chattels,
Lands, and Tenements, ex-

tend as well to one Nou compos Mentis, as a Mad-man,
as to an Idiot # Natiwvitate 5 butin Cafe of Non compos
mentis, the King fhall not have Intereft ina Mad-man,
that is wholly deprived of his Underftanding, as he hath
in the Idiot 5 becaufe that a diftraéked Man may recover
his Memory that he hath loft 5 and therefore, in the Cafe
of the Idiot, or Fool Natural, the Law faith, Rex habe-
bit Cuffodiam 5 but in the Cafe of a Mad-man, or Nos
compos mentisy Rex providebit. And as to Alienation
made by a Man diltracted, the words are all one, as they
‘are in the Calfe of the Idiot 5 and therefore, after Office
found thereof, the Alienation, Gift, ¢&¢. of him who is
by Accident deprived of his Wits, are in equal Cafe with
the A!imtinn., or Gift of an Tdiot & Nativitate. A?;l
the

17 E. 2. ¢. 10,



w i.ﬂitl ﬂf Na# Campa: Memﬂ. e

:hc faid words of the Writ, in the Regifter, Q_ﬂm accepi-
us quod . de B, fatuus &

Hma exiffit, &c. extend  Regifter of Original and Ju-
aswcll to another Nowm com-  dicial Writs, f. 266. a. '
pos mentis, as Idiota a nati-
 witate, a Fool Natural : For aftenvards, in the fame
Writ it is faid, Diligenter inquiras, i Idem fatuys &
}Ids&tﬂ, (it necwe, & fi fit,
 tumutrum a nativitate [us, = Regifter, f, 2668.
- an ab alio tempore, tunc @

quo tempore & qualiter, & quomodo, & fi lucidis gau-
deat intervallis, & [i ldem J. in eodem [Fatw exiffens
verras, aut Tenementa aliqua alienavit necne, &c. So
that it appeareth, that in Judgment of Law, Fatuus, &
Idiota, include as well Non compos mentisy as Idiota a
Nativitate 5 and therefore they are in the fame Cafe, as

, to the Alienation of their Lands, and Tenements, Gmds,
and Chattc}s.

IV. REM ARK.

A Furor Man cannot appoint an Attorney, as appears
by Britton 5 for he tells us, Chefcup ne puit mye faire as-
‘gorne. Car enfant dedens

ey ne muet, ne furd, ne  Cap.126. £ 285.b.
5; naiftre ne homme ar-
 rage, ou autcrment [ans difcretion, ne puis mye faire
‘@ttornes. ' Tk

E 4 V. R E
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V. REMARK.

There is required in them who contra® Matriinnny,' a
found and whole Mind to confent ; and therefore, he that

Furor, {aysthe Lawyer Gaius. .
Sbonfalibus " impedimento Jit, plus
quam manifeftum e, D. 23. 1.8,
Furor contvabi Matrimonium non
Sinit, quia confenfu opus e, fays
Paulus, D. 23.2, 16. 2. ,

Furiofus Matrimonism contra-
 bere mon potest, Decrer. Greg. 14.
it 1. ¢, 24,  Inmcentius 2
Verfil.Epifcopa. dilefus flius R.
propofuit, qued fligm fuam cui-
dam Matrimonaliter copulavss,
Cum  autem éadem mulier, cum
ipfo wiro, qui continus furove la-
borat, morari non poffis, o pro-

", pter alienationem mentis mon po-

Fuerit intervenive confenfus : man-
damus, quatenus [f rem moveris

#tz effe, pr?%rm- perfonas cures

@b invvicem [eparare,

¢.35. Queftion 4. nu%a4, 25

is mad, or d‘iﬁra&cd, with-
out Intermiffion of Fury,
cannot enter into the Bonds
of Wedlock : €0 fays the
Author of the Treatifes en-
tituled, The Woman’s Larw-
yer, s L 2, feft. 10 p- 57-
And with him coneurs A-
mefiusy in his Cales of Con-
{cience ; The Confent of
Wedlock, (faith he) muft
be voluntary and free, elfe
it is not efteemed a Human
Conlent : And hence, the
Confent of fuch as have not
ufc of Reafon, (as Mad-
men ) 15 of no force to
fuch a Contra&®, Lib. 5.
« P+ 201, Engl. Edit.1643.

Such one may not confent to, Marriage, and his Iffue
will notbe legitimate, Trin. 3 Fac. B. Reges. Stiles.

VL. REM AR K.
Tho’ Furor, o Madnefs, hinders the contra&ing'*l}f'

Fuvor  impedit  Matrimonium
comtrabendum, fed non dirimit con-
traftum,

Canon Laws, D. 23.1.8

vis Ganomici Lib, 2. Tit. 12,

J4s Canonicum, Lib, 2. 7its 134 de Nuptiis,

Matrimony, yet it fhall not
take away that Marriage
that is already contracted,
as appears by the Civil and

- D. 23, 2. 16. 2. Inftit. Fu-

Arnoldus Corvinus, in his

VIL
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VIL. REM A RK.
i

¥
aly
g
Mg
it it
Eif s

A Furor Man ought not to be a Witnefs in any Caufe,

" be it cither Civil, or Cri-
. minal, Decret. 2. a. Pars . Furiofus aut mente Captas, non
ﬁﬁfﬂﬂf 3. .@t. 19, ¢. 14. De- poref effe Teftis,

 cret. Greg. Lib. 3. Tir.27. | |
" ¢. 3: de Succefionibus ab inteftato, Corvinusin his Fus
" Canonicum; lib. 3. tit.27. de Teffibus. Ulpianns, tit. 20,
. de Teftamentss. D. 28.1.20. 4. Sawinburn in his Trea-
" tife of Wills, Part 4. Set.21. f. 186.a. Edit. 1590.

VIII. REM ARK.

_ Children, and Mad-men, * altho’ they have not the

 next a@ual power of ufing :

! . 2 * Lex duodecim Tabularum, fu-

ﬂ?‘“g% yet th;}' h:}c ahra riofum, in curatione jubet .eﬂ}{f—

. dical power, becaule th€y gysromm. Ulpian, tit. 12, de

~ are Men: Ameﬁm n his' Curatoribus.

- Cafes of Confcience, ib. 5. A

e 41 g I fect. 6. And by the Law of Nations, Chil-
dren are then capable of in-

" heriting T an Eftate, tho’ ; -

i 2 ; o, {peaking of Children faith,
'tht}T be ]uﬂ:l? reftrained That Children Emw.q Right to

7 from mﬂnﬂgiﬂ_g Of it, by e Inberitance, but mot to the ufe
reafon of their immature of iz,

~ Judgment. Grotius de jure
belli & pacis, Lib. 2, Cap. 5. Seét. 2.

L

¥
-
A
L8
i

-

t Plutarch de Fort. Alex. 12,

IX. RE-
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IX. REM ARK.

- Brafton in his Treatife of the Laws and Cuftoms of
England, (hewing by what Perfons pofleffion of things.
| may be acquired, fays thus
of the furious Man ; Furio-
Jus affetum retinendi ba-
bere nom poterit fine Ciura- *
tore, quia non est alind de
eonift ad fimilitudinem ejus,
gui dormienti pluviam in
manum projecerit. Et qui accipere debet, & retinere,
oportet quod habeat affeltionem; & intelleCtum percipien=
di, & retinendi. Item qui curare debet, & Cuftodiam
babere, oportet eodems modo quod babeat Intelleélus, quia
[2 furiofum miferis ut poffideas, nequaquam per eos vides
ris poffeffionems ﬁpfrebéud'iﬂ}, quia intelleCtum non habet.

CXMHRETNI R K T o

He that is a Mad-man, isuncapable to be a Judge, or
an Arbitrator, for want of

Underftanding and Difcre-

tion. Mirror of Fufices,

Furiofus fime utoris anfforitate
mon potest incipere pﬂﬂfdere : Qgis
affelfionem tenendi non baber licet
amaxime corpore [uo rem contingar :
Sicuti i quis dormienti aliquid in
aoni ponat, D, 41, 2. 1. 3.

Non ormes Fudices dari poffunt,
gui Fudicts dondi jus babent :
Quidam: enin Lege impediuntur

we Judices [int, quidam natura ;
quidam moribus maturazut furdus,
mstus, & perpetuo furiofus, &
impubes, quid judicio carent, D.5.

!l I:-l- :l .

¢ 2, fect. 2. p. 116, Feff.
Symb, part 2. [eff. 23,26,

27. Neither can be an
Effoiner,or Excufator. Mir-

ror, ¢. 2, [eéf.30.p. 175,

XI. REM ARK.

~ One that is a2 Mad-man, cannot Attorn; for that he
that hath no Underftanding, cannot ageee to the Grant.
18 E.3.55. 6 Co. £.69. 4. Six Moyle Finch’s Cafe.

*

XIL



sontra& Hence Mad-men

~ are not fit to make Con-
- traéls, or Alienations 5 and

é"ander that Title, by the

. Civil Law of all Cnuntnes,

. are dcﬁ',-_rvedly accounted

ﬂ"

"-"'l:ﬁ 2. tit. 8. 7. 3.

Nullides, dmefins,l.5.c.42.

gus 1. qf Contralts, D. 39.
5 23 1. Cowel’s Inftitutes
p. 108,

.~ F.N. B. f.292,C. Fleta

W Jib. 3. 6.3 3.10, p. 178,
 Cpib. 2. e
' p }i& 2y Erﬁﬂﬂﬂ, fiﬁg tract.
- Xe €..2« T 8.

& lib. §. trafl. §. c. 20. uw. V.. de Exce tionibise
' Fleta, lib. 6. ¢. 40. nu. 1.
' 20. ny.
lib. 2. tit. 7« B 4+ de Donatibus. Britton, ¢.29. .6 2..5*
63,4, &34 fQD.ﬂ. Mirror de Fufbices, c. 2. [ets

': ,. @ng iLaﬁj"ﬂf Nox Caﬁupa: Mentis,

59

: XIl. REM A RK.
To a lawful Contrad there are required Perfons fit to

Nﬂt&, That every Alicnation
of @ Man's Right, all Contrgits
betwixt Man and Man all Leagues,
&c. betwixt Princes, ought ro be
done with found Judgment ; therea
fore the Aits of the Will,. that are
expre[s'd with overt [igns, are to
be anderflood, the Aits of 5 Mind
endued with Reafon, of which a
Man diftrafed is wholly deprived,
and therefore uncapatle of per-
forming any profitable things 3

bis Servamts, Lo, you fee the
Man is mad Wihercfore then
have ye hmughi: him to me?
18am, 21. 13, 14,15.

56. nu. 10.

f. 100, A,

. 434. Cowely lib. 3. tit;

p. 161, Fleta, h 2. ¢ 60. nu. 26. Cowel,

27. p. 16K
XII. R‘EMARK.

In all Conveyance, or Purchafe for Joynture, unlefs it
be by Fine, or Common Recovery, he which makes the
Eﬂate., mufk be a Perfon able to convey, &rc. at the time

of the Joynture making; or elfe it is not good,

He mutft not therefore be Attaint of Treafon, an Alien
born, under Age, or Non compos mentis, a Mad-man.

. The Weman's Lawyer, lib, 3. c.31. p. 138

X1V.

which made King Achith fay o :

Bt T
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XIV. RE M A RK. 2

. Ttisa good Exception for the Perfon of hlm, that
complaineth, or bringeth any A&ion, to fay, he is Fu-
riofus, a Mad-man, bccauﬁ: fuch a one differeth not much
from a Beaft, that wants Reafon, Lib. 5. traé. 5. c.20.
w4. 1. f. 420, b, Fleta,lih. 6. cap. 38. nu. 1. Stamford
Super Prmrag:z#wam Regisy cap. 10. ﬁ?l 36. 4. Edit.

1567- |
* . XVAREMARK~ %

He that "promifeth, fhould be endued with Reafon,

which renders the Promifes of Mad-men void, and of
no force, Grotius de jure

- Promiffio vequirit ufum Ratio- $
nis in promitiemte ; ides ﬁsrzqﬁ ﬁgg ?P d.;:ltl fiiﬁih:;ag:ﬂ

oulla eft promiffie,
Law in cafe of OQaths made

by Men diftracted : For they that {wear, thould be of
fuund Mind, and fhould ufe
Animus rationis compos ¢ de<  great dehbcratmn, before
Liber atus, thr: take any Oaths. I~ ,
dem, lib. 2. ¢o 13." [eét. 2. "
Sheppard in his Abridgment, tit. Idiots and Lunaticks,
tells us, Zhat a Mad-man cannot ?mm:ﬁ:, or contract for
any rbmg to bind bimfelf,

XVI. REM A RK.

A Copyholder of unfound Memory, as a Furor Man,
cannot make a Forfeiture of his Eftate. Sheppard’s Cﬂﬂﬂ"
- Keeper’s Guide, cap. 22,

XVIL RE-
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XVII. REMARK.

© Any Man may be a Steward of a Copyhold Mannor ;
'~ and therefore, if an Infant, Lunatick, or Non compos
' mentss, a Man diftralted, be made Steward ; all Aéts
- that he doth, according to his Office, are good. Shep-
 pard’s Court-Keepei’s Guide, cap.19. p.115.

e . XVIII. REM ARK.

~ Every Deed, Feeoffment, or Grant, which a Furor-
xﬁ; man makes, is avoidable, and yet fhall never be avoided
- by himf{elf ; becaufe ’tis a Maxim in Law; That no Man
* of full Age, fhall, by any Plea, pleaded by him, be re-
. ceived, to difable his own Perfon, or fiultifie himfelf :
" Befides, another Reafon is rendred, /c. Becaufe that when
- he recovers his Memory, he cannot know what he did
- .when he was Non compos mentis. 4 Co. 124, b. Bever-
. ley’s Cale. Littleton, [eft.405. Noyin his Treatife of the

Hﬁ’ Grounds of the Laws of this Nation, cap. 28. Of Con-

h veyances.

] I.'._I‘:
Il'i"r.". i
posd el

g "
:"_'_',_'f‘: . J

XIX. R EM ARK.

- Altho’ Mad-men themfelves cannot be received to difa-
- ble themfelves, yet twelve Men, upon their Oaths, may
- find the Truth of the Matter, in the Cafe of a Feoffment,

or other Tranfaét in Pais : But if Mad-men alien by
Fine, or Recovery, this fhall not only bind themfelves,
but their Heirsalio. Co. Litt. f.247.4. 4 Co. 124, a.
Beverley’s Cafe of Non compos mentis. Perkins, [eéf.2 4.

XX.
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XX. REMARK. - g

There are in our Bocks of Law fuund four fwﬁ |
Opinions, concerning the

Coke in hisComment on Lit- Alienation, or other AG of
tleton, § 405.f 247. a.b. * a Man Non compos s mentis;

& ForFirft, ¢ are of

Opinion, That he may avoid his own Adt, by Entr}r”

or Plea.
Secondly, Others are of Opmmn, That he may avmclﬁ

it by Writ, and not by Plea. i

Thlrdly, Others, That he may avoid it eithcrby
Plea, or Writ ;* and of this Opmmn is Fitﬁburéerr,
bis Natura Brewvium. -
Fourthly, Littleton, fe&.r 495 is of Opmxon, That!
neither by Plea, nor by Writ, nor otherwife, he hlmfclf
fhall ayoid it, but his Heir, 'in refpect his Anceftor wa
Non compos “mentis, fhall avoid it by Entry, Plea, or _'
Writ: And therewith the greateft Authnrtt:es of theLaw-
Bools agree 3 and fo it was refolved with Mafter Little-
tem, in Bﬂrerfey s Cafe,
4 Co. f. 126, 127. where it is faid, That it is
' " a Maxim of the Common
Law, That the Party [hall not difable bimfelf. - |

“ XX, REMARK. S
Ifa Fumr Man, or a Man of No#n [ane Memorie, makc

a Feoffment, &c. he himfelf cannot enter, nor havea

Writ, Dums non {im compos mentis 5 but aftet his Death,
his Heir may well enter, or have the faid Writ of, Dum.
non_fuit compos mentis, at his Choice, L;n!.gmﬂ, [eét.
406.  Expofition of Terms of the Law, f. 138. a. b. tit.
Dzt o fuit compos mentise ‘\Ta ura Bre'vmm;. f.128.4.0.

Edit. 1551,
xXI!l



Mmd cannot make a
i f:{ta ner difpﬂfcan
Vill 5 no, not &

& i fCau[s: 3 the Rcafnn is
o 'h tforceable, becaufe they
e know not what they do.
;! of in making of Tr.ﬁa-
ﬂj_._ aag;the Integrity and
Perfe@tnels of Mind, and

Swinburn in his

. 6.22. 9. Cod. 6

"‘u

=-*’ fefs his Mind, albeit the

un’ﬁﬁfmwards departing,
i or Ceafi mg, the Teftator
zecover his former Under-
ndmg, yet doth not the
Teltament made,during his
ormer  Fit,  recover any

in orce * or Ih'ﬁllgth ﬁ]ﬂfb}'

 @be Law of Noz Compos. Mentis,
- XXII. REMARK.
Mad-;folks, during, the time of their Furos, or Infanity .

I M Hfalth of the Body, is rcqm
“ ofe that common Claufe, ufed in every Teftament al-
moft: Sick inBody, but of perfest Mind, and Memory.

'l!reanfe of Teltaments and Laft Wills,-
_Parr, feit 3. [ 34.. b. Edit. 1590. Inft.
-. .36.5. Cid. 6.22. 3. Caius,lib.2.
. :'mk Teftamentis. Ulpianns. tit.20. de Teﬂammrm

Cﬂ. 23. Marquefs of Winchefter’s'Cale.

XXIII REMARK.

Thc Impcduncnt of £ur0r or Madnefs, is {o firong,
.‘,- hat if the Teftator make his Teftament aftex this Furor,
Mgﬂ efs have overtaken him, and whiles as yet it doth

63'

Furiofs teflamentum facere non

'Fﬂ.ﬂ"ﬂ## quia mente cavent. In ni-

werfa corporis wvaletudine mente
captus tempore teflamentum fa-
cere mom potefi. Semium xtatis
vel agritudinem corporis, finceri-
tatem mentis tementibus | tefla-

menti faltionem cerrua et non

auferre,

ifite 3 »and thereupon

2, 12.1.

* Quod initio vitiofum eSt, non po-
test traffu temporis ,-:mvﬂ!eﬁ:me
D.5s0.17.29./ 178. Lacr1.l.210.
1.80. D. 34. 7. 1. D. 44. 7. 27.
#on firmatur 18, de Reg. in 6. D.
49. 1. 16. niff duwo, que fequun-
tur, concurrunt vitis Je, Ceffatio,
(44 M‘U{ﬂ?’ﬂﬁ: ttus, i.e, nifi prin-
cipium ipfius rei utile Jequarur,

»%lﬂ'ﬁi: vel a&ﬂ'm Exfrmﬁmr Aeclaratis, welwri Ratihabitione aliqus. -

Cod.
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Cod.6.22. 9. Infbit. 2. 12. 1. Swinburn in his Tra& ,;
Wills, Part 2. [eét. 3. nu 3. p.36.b. 37.a. Edit. 15900
Gau’aig:bm ’s Trad, cntltulcd The Orphan’s ngﬂh Part 1.
cap. 8, nu.«2 |

XXIV. REM ARK.

If a Man, whillt he is mad, or in acl':firﬁ&ed Condi
| tion,be admitted by aJudge:
Note, He that is enabled to to ]E’V}f a Flﬂf, his Decla-

the Principal ; that is, the Fine
fhall mot be difabled 0 do the Ao- ;?“‘3’“ O{fﬁ‘f gf"s fhall ;_'11‘1_:;,,4
ceffory, thar is the declaring the Im and nhis Heirs, as long

ufes. as the Fine remaineth in

force, 2 Co. f. 58. b Codl
lib. 12.f. 123, Mamﬁdd’s Cale. 10Co. f. 42. b. Ma
 Portingtow’sCale.

- XXV. REMARK

If a Furor Man grant a Rent-Charge out of Land, hi
Heir may avoid it, and hold it difcharged. Sbeppard n
his Abridgment. Tt Idiots. " i

XXVI REMARK.

He that is not a good Grantm: cannot make a @
- Grant, or Surrender of Copy hold- Land, without a f]
cial Cuftom to enable him thereunto : ﬁnd hence it is,
that a Surrender made by a Mad -man is not good, bu
vmcgi in Law. Sbeppdrd of Copyholds, ¢. 12. p. *:17
Il

i -

KXVH REM ARK. 4;
A Surrender, or Grant of Copyhuld -Land, may be
made to a Lunatick, and to one that was of goud and
ﬁ}und'
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he degcneratc from Humane Condition) yet he .-.-.
therefore be excluded from Succetiion 5 becaufe it is d
unto him, not in refpe¢t of Ability, but by reafon of hj
Priority of Birth. Slr Fobn Heyward in the Life o
William 1. p.147, 148. Edit. 1613. ’
From the Remarks come we to tht; Queries concerning:
Mad-men. :

SECT. IIL &

The Queries with their Solutions, relating
to Furor Men. "

L Qukl ERY. ' -it;

Whether Madnefs, or Infanity of Mind, ought to 5:_9
. wed by bim, that objeéteth the ﬁtme?

SOLUTION.

Very Perfon is prefumed to be of perfect Mmd
Memm'y, unlefs the contrary be proved : Andrh e-
LA e fore, if any Perfon go about
winburn in his Treatife of ¢ impugn, or ove ', -
il a3 56:5.050375 3 elumin, by rslon o
Madnefs, Infanity of Mm%
or want of Memory, he muft prove that lmpcdlmt ke
And if it be demanded, Wherefore then is that ufual
Claufe, [Of perfeit Mmd and Memory], fo duly obfer~
ved in every Teftament, if he thae duth prefer th: Will
be not charged with the Proof tbcn:of? It ma{q b;:dm

W
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L ,va.fcrcd That that which is notorious, is to be alledged,
not proved : And fo this

L*bemg, accounted notorious, Notorium _probatione non indi-
get. Zouch’s Elements, Pars g,

r‘{becauﬁ: ‘where the contra-

1y appeareth not, the Law 56 o ggpie ol :
- prefumeth it) it need not be proved : And therefore ’tis
fuppoii:d “that that Claafe is more ufual than necef-
fary, and yet not hurtfal. k

ﬁ;.“ WO R Y S

Md'mﬁ &ﬁre the making of ﬂTeﬁ#mmr, whether it
_canbe prefumed to continne |

SOLUTION

!‘ It may be delivered for 2 Rule, That it is {ufficient fc-r
Ei Party, which pleadeth

Infanity of a Teflator’s  Swinburn, Part 2. Se. 3.
Mind, to prove, that the ». 32. . gs s, Edit. 1590,
ﬂamr was befides him-

I'J
..r
't

h t prove the Teﬂatc-r s Madnefs, at the very time of the
making of the Teltament, the Reafon is: Tt being pro- -
'd._-.h that “the Teitator was once mad, the Law prcﬁ:-
neth him to continue (tillin &
h&t Cale, ™ unlefs the con- niff miiﬁﬁt;ﬁﬁﬁf dff 2 ;f::
trary be prove-:l For like 57. in fine. D. 4.2.23. D. 12.
as the Law prefumeth every 4-6.10. 2 Infl. 477. 10. Litt
an to be an honelt Man, Eg; g} IB"‘:&"E” Li1.c.9. 7.4
i Ieﬁ‘ the contrary be pro- |
ed 5 and being proved, then he’ which is evil to
: evil ftill. Sc concerning Furor, the Law prefumeth
every Man to have the ufe of Reafon and Underftanding,
it lnlefs the contrary be proved ; which being proved ac-

irdlngly, then he is prefumed in Law to continue ftill
Fa void

, before the making of his Teﬁameut altho’ he do
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void of the ufe of Reafon, and Underfianding > unlefs the
Teftator were befides himfelf, but for a fhort time, anc
_in fome peculiar Aéions, and not continually for a long
{pace, as for a Month, or more 5 or unlefs the Teltato
fell into fome Frenzy, upon fome accidental Caufe, whick
~ Caufe is afterwards taken awaysor unlefs it be a long time
fince the Teftator was affaulted with thﬁlhia.ladj; 5 for ir
thele Cafes the Teftator is not prefumed to continue in his
former Furor, or Frenzy. .

. QUERY. i

Furor, or ﬂéadﬂq[}, whether hard to be prweé’?" Ana
bow it may be proved? | i
S§OL GETON. 4

It 1s 3 hard and difficule Point, to prove, a Man ncrtrf,t,

v e have the ule of Reafon
Swinburn, Parts. § 3.f;38.. and therefore it is not fuffic;
Edit. 1590. ent for' the Witnefles to de
' pole, that the Teftator w:

mad, or belides his Wits, unlefs they yield a {ufhcie
‘Realon to prove this their Depofition; as that they di
{ce him to do fuch Things, or heard {peak {uch Word
asa Man having Wit, or Reafon, would not have don
or {poken 3 namely, they did fee him throw Stones agai
the Windows > or did fee him ufually to fpit in Me
Faces 5 or being asked a Queftion, they did {ee him hi
like a Goofe, or bark like a Dog, or play fuch other Pa
~ as Mad-folks ufeto do.  This, or the like Reafon (wher
by the Judge may be induced to efteem the Teftator ns
to be of found Mind) ought the Witnefles to yield, alt
they be not interrogated of the Gaufe of their Knowled

= |
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.P..
v

ISOLUTION

b Thls Furor, or Madnefs, may be proved by fingular
- Witnefs, fo thatthe Wit-
“nefles be not fingular in  Swinburn in his Treatifs of
| time, (for if one Witnels ills, Pars 2. § 3. £. 38. 5.4,
depofe of the Madnefs of the
*‘“Tr:ﬂator at one time, and another Witnefs of his Mad-
at another time, ’this doth not {ufficiently prove, that
{he Teftator was mad : ) Buat when the Witnefles agree-
, "mr in time, one depofeth of one mad Prank, another
;_q, ‘Witnefs of another mad Aé ac the fame time thefe
Erove that the Teitator was then mad, tho’ they donot
h depofe of one and the fame mad A&: But if fume
‘Witnefles do depofe, That the Teftator was of per
Mind and Memary ; and others depofe the contrary, tht‘lr
| Teftimony is to be preferred, which depofe he was of
found Memory ; as well for that their Tcﬁimon}f tendeth
to the Favour and Validity of the Teftament, as for that
the {ame is more agrefab!c to the thpcaiumn of Nature ;
Aor every Man is a Creature reafonablc.

V. QUSE R Y.

Whether the Grant'of & Copyhold Eftate, made by the
Lord of the Copyhold M’ﬁnﬂar, that is a Mﬂd-m;m,
can be good in Law ?

F 3 SOLU
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SOLUTION. |

It is to be known, That any Perfon who may be:
Grantor in a Déed,may be a good Grantor of a Copyhold!
Eftate : For this any Per:
Coke of Gopylolds, f. 89. 4Co. () “Man, or Woman, t
23. Clerk & Peni :;:éersc afe.
3‘I’£PP”‘{‘ Court-Keeper's Guide, hath a lawful Eftate in : _
eap. 19. p. 108, 109, 4th }_‘sf;r Mannor for a tl[m‘.' may Dt
1656. § Co. f. 63: b. Swain's 3 good Lord, to grant Co~
- Cafe. p?hr.}lds, take Surrenders,
make Eftates and Admittances, accoyding to the Cuftomy
of the Mannor, notwithftanding the Difability of his FH

fon, or Exility of his Eftate ; and therefore ’tis held,|
that an Infant, an Excommunicate Perfon, a Perfon Out-
lawed in an Action Perfonal, a Felon befoie his Attainder
by Quatlawry, Verdiét, or Coufeﬂi{}n a Lunatick, ora
Man dlﬂta&cd being Lotd of a Mannor, may grant Co
pyhold Eftates for any time, according to the Cuftom of
the Mannor, as another Man may do, and the Eftate
made by them are unavoidable.

QUERY.

A Mad-man being [eizxed of Land, and granting a Rent
Charge out of this [ame Land, dics ; 5 his Heir entring
and thg Grantee diffraining for Rent- Arvear, wbetbe

the Heir may bring an Aétionof Trefpafs 2

SOLUT_ION.

If a Man Non Sanze Memorie, being feized of a Carve

. of Land, in Fee, and di

P.12E 4 8 H 39 H 6 and his HE!I enter, and th
Perkins, § 21, Tz, Gramts. Grantee diftrein  for th
Rent behind, the Heir (h

hav
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haw.' an Action of Trefpafs 5 but if the Grantee had di-

. fireined, in the Life of thﬁ Grantor, for the Rent behind,
‘“thc Grantor {hould not have an A&ion of Trefpafs ; far
" he cannot avoid his own Deed by difabling of himl'clf

%}" VIL QUERY.

A Man of Sane Memorie, (¢ifed of Land, makes a Feoff-

'5-':__. ment in Fee> and after, when be is bej{' des bim|elf, or
| diffraited, makes a Letter of Attorney for Livery of
- Seixin, which is executed accordingly; the Feoffor

dies, whether the Heir may lawfully enter upon the
. Feoffee? :
i $I0'L U/ 10 N.

. If a Letter of Attorney to'make Lwery of Seifin, is
- made of certain Land, by a
Man of unfound MEIHDI‘Y, 17 A’ﬂ" Pl 17. Pirhm', 5 23
~and the Charter of Feofft- 7it. Grams.
- ment of the fame Land was
made before, when he was nf good Memory, and then
- Livery of Seifin was made by force of the Letter of At-
torney, without other Affent of the Feoffor, and the Fe-
- offor die, now his Heir may enter upon the Feoffee, but
the Feoffor himfelf cannot enter,

VIIL. QUERY.

IWhether the Entry of the Heir of & Furor Man be lawful,
maugre & Defcent bad in she Life of bis Anaeftors ?

SOLUTION.

If 2 Man that is bereft of his Wits, hath caufe to enter
into his Lands and Tene-
ments, which another hath

Littleton, Sedf, 408,
F 4 in
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in Fee, @c. and {uffers a Difcent during the time he way
out of his Wits, and after dies, the Heir of Non S#‘#ﬂ
Memorie, may well enter upon him that is in by Difcent 5.
for the Heir in this cafe can well difable the Perfon of his
* Anceftors, for his. own Advantagf:, becaufe no Latches;,
can be adjudged by the Law in him, which hath o Dil=
cretion in fuch cafe: And yet his Anceftors, which had
the fame Title, could not entf:r For he who was out of
his Memory at the time of fuch Difcent, if he will enter.
after fuch a Difcent, if an Aétion upon this be fuicd again(t
him, he hath nothing to plead for himfelf, or to, help
hlm, but to fay, that he was not of Sane Memorie, an*
the time of {uch Difcent, . And he (hall not be recei-
ved to fay this, for that no Man of full Age fhall be nz*ct:l-ﬂé
ved in any Plea by the Law to difable his own Perfon. )

IX. .QUERY.

What kind of Privies can difable bim, ‘oo was depri-

wed of the ufe of Reafon and Underftanding 2 Or, By.-
whom, and what Acts done by a Mad- -1man, or one oug
of his Wits, can be avoided ¢

SOLUTION

It is to be known, That the Difability to  Jifable one’s

felf, as to fome Perfons is

4 Co. f. 124. a. Beverlyys perfonal, and extendeth on-

Cafe #f Non compos mentis.  ly to the Party himfelf, and
_ as to other Perfons is not

perfonal 5 but fhall bind them alfo: And as to that it

15 to be obferved, that there dre four manner of Privities,

fe. Prmty in Blﬂﬂd as Heir. 2. Privity in Reprefen-
tation, as Executors,or Ad-
miniftrators ; who, as Mr,
Lmlﬂm faith rr;:prgfmt the
Perfon

.L;:tf:ﬂn, Seit. 337.
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_ Perfon of the Teflator, or Inteftate, 2 Mar. Dyer 112+

" Acc. 3. Privity in Eftate, as Donee in Tail, the Reve:-
~ fion, or Remainder in Fee, &¢c. 4. Privity in Tenure,
 as Lord by Efcheat ; and two of which are Privies only
" may difable him who was No# compos mentis, and avoid
*  his Deeds, Grants, and Feoffments, and two not : For
~ Privies in Blood may fhew the difability of the Anceftor,

. and Privies in Reprefentation, the Infirmity of the Telta-
. tor, or Inteftace: But neither Privy in Etiate, nor Privy
+ in Tenure fhall fo do. And therefore if Donee in Tail,
. being Num compos mentis, maketh a Feoffment in Fee,
r-‘-‘.%‘ i x % b !
-+ and dieth without Iflue, he in the Reverfion, or Remain-
. der, fhall not enter, or take advantage of the Nou fane
. Memorie of the Donee. The {fame Law of Loxd by Ef-
 cheat, if his Tenant being Nom compos mentis, maketh a
- Feoffment in Fee, and dieth without Heir, he fhall not
. avoid it : But thereare fome Acts done by a Man of Nexn
| compos. mentis, which none of thém fhall avoid ; and
?i therefore, if a Furor Man levieth a Fine, {uffereth a Re-
~ covery, or acknowledgeth a Statute, or Recognifance,
' neither his Heirs, nor his Executors, fhall avoid it 5 for
. thefe are Matters of Record, which (hall not be avoided
. by a bare Averment of Non compos mentis, for the Incon-
venijence which may enfue therenpon. Allo fuch Aver-
~ ment is againft the Office

- and Dignity of the ]udgt-i 18 E, 2. Fines 120, 17 Aff
% For he ought not to take PL17. .

. any Conufanceof a Fine, or .

- Recognifance of him who is Non compos mentis.

g ' KgQUERY.

' Whether a Man diffracted, or ous of bis Wits, be relie-
- wable in a Court of Equity, 1o avoid a4 Deed made by

himfelf 2

. | SO Lk
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S OU TiLOIN. :

A.bound himfelf in 2 Bond of 1000 /. to B. and this
Bond bemg fued agdinft him, he exhibited a Bill in the
’ Court of Requets, to be re- 5.
4Co.f124. 4 Beverley'sCafe.  lieved againft the fame, and
e forth in his Bill, thatat
the time of the entring into the faid Bond, he was Now
compos mentis ; and whether in this Cafe a Prohibition
fhould be awarded, was the Queliion ? And in this Cafe
it was refolved, That the fame being againft an exprefs
Maxim of: the Common Law, That the Party (hall not -
difable himfelf, that he (hall not have Relief in any Court
of Equity ; for that (hall be in Subvertion of a Pmmple _,
and Ground in Law.
For the maintaining of this fime Principle, T will fub-
join a Judgment given by the Judges of the King’s Bench,
in the Cafe of an Action of Debt, upon an Obligation 3
and it was thus :
Debt upon an Obligation. The Defendant pleads,

That at the time of the Ob-
Cro. El. [, 398. Pl 4. Strud ligation made, he was De
v. Marfoal. non [ane memorie.  And it

was thereupon demurred
and adjudged to be no Plea: For he cannot fave himfelf
by fuch a Plea ; and the Opinion of Firzherbert held to
be no Law. Wherefore it was adjudged for the Plaintiff.

XI. QUERY.

Whether this Max:m, That the Party canmot difable bim-

felfy fhall hold goed in Criminal Caufes, as Fel
M#:fa’er, and Pem Treafon 2 / y g

N SOL U-
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 hefhall be hanged between Heaven and Earth,as unworthy
~ of both. 3.He [hall lofe bis Blood, as to bis Anceftry : For
- he i5 a2 Son of'the Earth, without any Anceftor ; and as
_* to his Polterity alfo, for his Blood is corrupt, and he hath
. neither Heir, nor Pofterity, 4. His Lands. §. His Goods.

- And in fuch Cafe the King (hall have, dnnum, & diem,c
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SOLUTION.

The Judges in Bewerley’s Cafe do affirm, That a Man
who is deprived of the ufe of Reafon and Underftanding,
fhall not lofe his Life for Felony or Murder, becaufe the
Punifhment of a Felon is {o grievous./z. 1. 70 lofe bis Life.
2.70 lofe bisLife in [uch odious manner,fc. By Hanging for

waftum 5 to the intent his Wife and Children fhall be caft
out, his Houfes pulled down, his Trees eradicated and
overthrown, his Meadows ploughed up,  and all that he
hath for Comfort, Delight, or Suftenance, walted and
deftroyed 5 becaufe that he in fuch felonious manner of-
fended againft the Law ; and all that was, Ut pang ad
paucos, metus ad ommes perveniat.  But the Punilhment
of a Man, who is deprived of Reafon and Underftand-
ing, cannot be anExample to others. Secondly, No Fe-,
lony, or Murder, can be committed without a Felonious

~Intent, or Purpofe ¥ : But

F #riofus 7on intelligit q_ﬁiﬂ' a1 H 7. 31. 26 Af 29
agit & animo, ¢ Ratione F._N.B. 202 Stamford's Pleas
caret, @ non mulinm diffat of the Grown, 16. 8, ¢. 9.

@ Brutis, ast Bracton faith, 4 p &, libs. Tafts, b0,
and therefore he cannot 'y, £ 4206, @ Fleralibe 6.

-have a Felonious Intent. «. 40. mu. 1.

Alfo for the fame Reafon, ki

Non compos mentis cannot commit Petit Treafon : Asifa
Woman Non compos mentis, kill her Husband, as appeat-

et 12 H3. Forfeiture 33. Vide Stamford,f.45. Kitchis

56+ Tit. Forfeiture, Edit. 1651, g
ir
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Sir Edward Coke tells us, That this Maxim, That the
Party [hall not d’:f able bim

Comment on Littleton, § 405.  felf 5 holdeth only in Civil -
f 247. 6. - Caufes, but not in Criminal
| Caules, as Felony, érc. For

in fuch the A¢t and Wrong of a Mad“man (hall not be im-
puted to him 5 becaufe in thofe Caufes, Aétus won facit

Reum,ﬁ{ﬁ mens ﬁt rea, aud

Note, The Mirror of Tﬂﬂf‘;’ he is Amens (1. e.) fine

fays, That King Alfved banged
Cole, for giving Sentewce of mente, Without his Mllld ﬂI,r
Death on one Ive, when be was  Difcretion,and Furiofus [olo

wmad and diftratted if: his Wits, fﬁrﬂre anturaaMad-mmns
- 5. § 1. p. 297. Edit. 1642 “only punifhd by hisMadnefs.

Add hereunto what Plouden , and the Author in his %

Expofition of the Terms of Law, fay of diftracted Pr.r-

fons in Cafes Criminal.
The former expreffeth himielf thus : IF a Man Nm !

[ane memorie,kill another,
Fm&ﬁf}zav - S O Bl hath broken the -
i Ve ords of# the Law, yet he
| hath not broken the Law s
for that he had no Memory, nor Underftanding, but meer
Ignorance, which came to him by the Hand of God; and ;
therefore it is faid to be involuntary Ignorance, to which
the Law imputes the ACt to be done, becaufe there was
no defaulc in him 5 and for this he (hall be txcuﬁf:d he
being ignorant by Compulfion. =~ °
The latter fpeaks in thIS wife : Whenan A(E; of Pﬁro}m-
] * ment Is made, that whofo-
R0 o ever doth fuch a thing fhall
be a Felon,and (hall fuffer Death ; yet if a Mad-man,oran
Infant of young Years,that hath no Difcretion,do the ﬁmc,
- they fhall be no Felons, nor {uffer Death therefore.
Having given my Readeran Account of the Common
Law, relating to Non [ane memories, in the point of Cai-

minal Matters, I will prefent to his View, Civil Law
Texts,
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‘{’ Texts, concerning fuch diftracted Perfons as are guilty of
 Homicidium, or Killing other Men.
~ Now the Civilians tell us, That fuch as kill,either Fa-
- ther, or Mother, or thofe 7 5 N
|t e he phceof Fae et Paridds o iy
~ ther, or Mother, OF aNY  rids wirgis [anguineis werberatus,
. that are of next A-kin,theix  deinde culleo infuatur cum Cane,
* Punithment is Death s and  Gallo Gallinaceo, & wipera, &
{8 in the Cafe of the Father. o5 5me e profondiem
. and Mother, the Pain of 4", "3 ¢
" Death, the Parricide being |
+ firft well whipt, {fo that the Blood do follow in good
~ plenty, he being fowed up into a Sack, together with a
- Dog, a Cock, a Viper, an Ape, is thrown into the Depth
~ of the Sea. But if a Mad-man (fay they) thould kill his
- Father, or Mother, & ¢c. he {hall be no way punithed,
- reckoning that his own Furor, or Madnefs, is a fufficient
. Punifhment to himfelf. |
- Sane [i per furorem, ( faith the Lawyer Modeftinus )
 aliguis parentem occiderit, impunitus eritut divi fratres
1,:’ refcripferunt fuper €6, qui per furorem matrem necaverats
' Nam [ufficere, furore ipfo eum puniri, D. 48. 9.9, 2. D.
M 1.18. 14 445 sl ™ .
. Infans, wvel Furiofus ({aith the fame Lawyer) /7 hom;-
- nem occiderint, lege Cornelia non tuentar : Cum alterum
- innocentia Confilis tuctur, alterum fati infelicitas exca-
fat. D.48.8. 12, On which Text Gothofredus has this
Note: Furiofwm fati infelicitas a pena excofat, ideoque
non facere [ed pati injuriam dicitur :» Citing for it the
Lawyer Ulpian, whofe Words are as follow : Sane fun:
 quidam qui facere nom poffunt, utputa Furiofus, & im-
pubesygui doli capax non est s namque bi pati injuriam [o-
lent, non facere 5 cum enim injuria ex affedtn facientis
confiffat, comfequens erit dicere, hos five pulfent, [ive
convicium dicunt injuriam fecifle non videri. D. 47. 10:
3. 1. Vide what the Canon Law fzith of a Furor M;:,
: that
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that kills or wounds another Perfon. Clement. Lib.§. Tit:
4+ ﬂ’e Homicidio woluntario, & c#fu&k.

XI. QUERY.

If 2 Man while be is Non compos mentis, deffroys bim=

[elf, swhether be can be (aid to be Felo de fe? -

SOLUTION.

If a Man lofe his Memory by the Rage of Sicknefs, ot
| Infirmity, or otherwife, and

00 A TP £, 54, Stamfbrds kil himfelf, while he is

M:qftbecrﬂm, Lib. 1.c.11, N

£ 19:. 6, 20 miBdis. BS6, om compos mentis, he is
not Felo de fe : For as he
cannot commit Murther upon another, fo in that Cafe he
cannot commit Murther upon himfelf. If one during the
time that he is No# compos mentis, giveth himfelfa mor-
tal Wound, whereof he, when he hath recovered his
Memory, d:eth he is not Felo de fe ; becaule the Stroke,
which was the Caufe of his Death, was given, when he

was not Compos mentis : Et Aétus non facit reus, nifi

mens it rea. :
So it is faid in Shelly’s Café If 2 Man, who is not

Compos mentis, give untcr himfelf a mortal Wcund and

before he dieth, he becomes of Sane AMemorie, and after-
wards dieth of the fame Wound ; in this Cafe, altho’ that
he diech  of Same AMemorie, yet becaufe the Original
Caufe of his Dcat'h, wviz. theStroke, was, when he was
Non compos mentis, he fhall not be Felo de fe 5 becaufe
- the Deathy @ ¢. hath relation to the Original A&, which
. was the Stroke, or Wound. 1 Co. f. 99. b. Shelly’s Cafe,
Vide 4 Co. f. 42. a. Heydow’s Cale, 22, E. 3. Corone
244. Plowden’s Comm. f. 260. 4.
Now let us hear what Refolution Bracfon and Fleta,
two old Authors, give of this our Queftion, T
e
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" The former {peaks in this wife : De Furiofo guid Ji-
'r.gmr, gu yationem non habet ¢ Er de mente Cﬁpfﬁ, oultlt
" fremetico, el fi ille ?ﬂf laborat in acuta infirmitate fé?;
. [um [ubmer[erit vel snterfecerit, queritur an talis fe
" miam faciat de [e ipfo ¢ Videtur quod non, nec bzredira-
" tem forisfaciunt nec Catalla, eo quod [enfu carent, &
- ratione, & non magis quam Brutum animal injuriam fa-
. cere poffunt, mec feloniam,cum non multum diftent a Bry-
" tis, &c. Lib.3. Traél. 2. de Corona,rc. 31, f. 150, 8,

" The later, wix. Fleta, does concur with Braéten, and
~ pronounceth thus: Similiter Furiofi, Fremetici, Infan-
. tuli & mente Capti, & in acuia febri laborantes, guam-
s [eipfes imterfecerint non tamen Feloniam commitinnt,
" nec hereditates foris faciunt, nec Catalla, eo quod [enfus
' Carent, & Ratione, Lib. 1. ¢ 36. de Infortuniis.

| XIl. QUERY.
~:W55158r55 that is Non compos mentis, znd totally deprived

;:f all Com affings , and Imaginations, can commit
" High-Treafon; by Compalfing or Imagining the Deash
" of the King ¢ e |

SOLUTION.

‘Tho’ all Laws do exempt 2 Mad-man from Punifh-
~* ment, becaufe their Adtions % i 8

" are not . * :9.9.20. Tolle voluntaiem
b - iﬁl:lm- %Q?E’fmd.lby their & erit ommis aitus indifferens,

W 1L anat ‘FWi Lof Mﬂl’l quia affectio tua nomen imponit
i bc::,li fﬂ. apart , all his operi tuo, & crimen non contra-
- D are indifferent, nei- f:ff;ﬂr niﬁ necendi woluntas intere
k7 £. 2 .
P th::r can the Body offend, l;:PradiggfeE;uIc: I::;n ;& ;
. without a corrupt or erro- b

* neous Mindsyet if a Mad-manykill or offer to kill the King,

. it is High-Treafon : For the King, Es? Caput, & Sa
B - | Jus

*i%

(A
| %
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Lus Reipublice & a Cgpiti’
| bona waletudo tranfit in

omnes = And for this Caufe their Perfons are fo facred,
that none ought to do, or offer them Violence ; but
he is , Reus Crim nis .&'.:Eﬁl! Ma Efﬁ atw, & pereat unis, ?IE%
pereant ommess  Thus fay the fudges in Beverley’s Cafe.

4 Co. f. 124.b, Beverley's Caf.

Sir Robert Holbourn, in his Reading upon the Statuteg
ﬂf 25 Er 3- e 2, DE Prﬂ-g

Reading, Printed Anmo 1681. ditionibus, fays thus :

p. 175 18. 3

¢ All Ages are within this Law, as in Folks which =
¢ have Knowledge, or Men of Non Sane Memorie, and
¢ a Mad-man is alfo within this Law, as to that part of
the Statute, which concerns more immediately the Per-
{fon of the King : For if any of them aforementioned
in this Divifion, fhall compafs his Death, it is Treafon .
within the firft Claufe 5 but not in the Claufe of lﬁv}fingi

L

]

War : But a Man that is Surdus, cecus, & mutus, 15

not within this Law ; for it is impoffible for him to have

Underftanding. And afterward he tells us, That 7. S.°

5 ¢ after he became mad kills |
) 3552943 3434 ¢ the Queen s thisis Trea-
fon within this Law : Firft, Becaufe a Man may coun-*
terfeit himfelf to be mad 5 and he may doit {o cunning-. |
ly, as it cannot be difcerned, whether he be mad orno.
The Second is, in refpet of the great Efteem that the®
Law gives to the Perfon of the King ; forhe is the Fﬂun-g#l
tain of Juftice : Aud for the Proof of this Pointy that |
it may be underftood, we ought to fce what the Com- |
mon Law was, before the making of this Statute, asp’g |
to this Point 5 and then ought to enquire, and fee how |
the Law is altered, fince the making of the Statute 5 and |
by this means we thall find out the Law, and the Rea- &
fon thereof : It is true, that the Law without fpecial
words, will not bind an‘Infant, or a Mad-man, ¥ }tlﬂ 4
the -

hui
i

R L T T
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*‘ the Pum{hmcnt of their Bodies 5 but yet it will extend
*" to their Lands and Eftates : But this our Law is no
€ new Law, but only a declarative Law ; and in that
f‘ Cale general words will bind an Infant, or a Mad-man,

* ¢ without any fpecial words. That it was Treafon at

¢ the Common Law, isa

:;_ parent in Britton, and the P Bﬂt:pﬁé i ;.;6 a. ¢ 8. é»g 22,

. M’”ﬂrﬂf Stﬂﬂlﬂe > and 39. 4 Fror, . €.2.. 8 L1,
' ‘ de Br

< this Statute doth not de- f‘:; ; § 4. Vide Bratim, fol.

':I'"‘ clare, who fhall be Trai-
" € tors, but what (hall be Treafon; and thercforr. by this
Ke A&, it is Treafon in a Mad- ‘man, or whom{oever {hall
ﬂ‘ commit it 5 for a Mad-man is not excepted out of this
€ Law: And to make this appear more fully, you may
¢ be pleafed to read the Cafe of Beverley : That a Man
‘N that is Non campos mentis, may commit High-Treafon,
¢ altho’ he cannot commit Petty Treafon, nor Felony.
¢ And fo it is allo in Dalton’s Fuflice of Peace, 206.
¢ That if a Man that is Non compos mentis, (hall kl]l
" * the King, this is High-Treafon, Nay, Bewverley’s
¢ Cafe goes farther, and fays, That if he fhall offer cmlry
¢ tokill the King, this is High-Treafon.
_ Thus much for the Opinions of the Judges in Bewer-
ley’s Cale, and of Holbourn 5 now letus {ee what Sir E4-
"_'ward Coke fays concerning Mad-men, as to the Point of
- eommitting High-Treafon.
A Man (faith he) that is Non compos mentis, or an
Infant within the Age of
Dilcretion,is niot [ unHome | Coke in his Third nfiitutes,
‘within the Statute of 25 E. fol. 4.
3. ¢ 2. for the principal
. End of Punithment is, That others by his Examp]e may
fear to offend ¥, Ur pena
ad pancos, metus ad onmes
 perveniat. But fuch Pu-
. nifhment can be no Exam-

* U unins pans -me:m poffie,
effe multorum, D, 16.3.31. D 48.
3. 6. Ced. 9.27.1, D.48.19.6.1,

G : ple
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ple to Mad-men, or Iiifants; that are not of the Age of

Difcretion.  And God forbid (quoth he) that in Cafes |

{o penal, the Law fhould not be certain : And if it be cer-

tain in Cafe of Murther and Felony, & fortiori, it ought |
to be certain in Cafe of Treafon. i

If a Man commit Treafon, or Felony, and confeffeth

' ~ the fame, or be thereof’

Co. 3 Wi, f. 4. Convict ; if afterward he
become De non [ane Me-

morie, (qui patitur exilium mentis) he (hall not be called
to anfwer : Or if after Judgment he become De non fane
- Memorie, he fhall not be executed ; for it cannot be an
Example to others. : ‘

Add to what be [aid before, this which follows :

If a Mad-man had Killed, or offered to kill the King,

' it was holden for Treafon

Co. 3 Inf. £. 6. and {o it appeareth by King
Alfred’s Law, before the

Congqueft : But now by the Statute of 25 E. 3. ¢. 2. and
by force of thefe words, Fait compaffer, ou imaginer la
mort, he that is Noun compos mentss, and totally deprived
of all Compaffings, and Imaginations, cannot commit
Treafon, by Compafling or Imagining the Deatk of the
King: For Furiofus [olo furore punitur : But it muft be
an abfolute Madnefs, and a total Deprivation of Memory.
And this appcareth by the Statate of 33 H. 8. for there-
by it is provided, That ifa

i ﬂ;;?_ 20, . Man bCiﬂg CﬂMPﬂI MEm.ﬂ)
commit Treafon 5 and aftex

Accufation, ¢rc. fall to Madnefs, that he might be tried
in his Abfence, évc. and fuffer Death, as if he were of per-
fect Memory : For by this Stachte of 25 E. 3. a Mad-
man could not commit Treafon. 1t was further provi-
ded, by the faid A& of 53 H. 8. That if a Man attaint-

° Cd
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~ &d of Treafon became mad,; that .notwithftanding he
{hould be executed 5 which cruel and inhuman Law (fays
“ he) lived not long, but was repealed : Forin that Point
alfo it was againft the Common Law 5 becaufe by Intend-
ment of Law, the Execution of the Offender is for Ex-
- ample; but {o it is not, when a Mad-man is executed ;
but fhonld be a miferable Spectacle, both againft Law,
and of extreme Inhamanity, and Cruelty, and can be no
Example to others. -

XIV. QUERY.
Whether @ Mad-man be punifbable in Tre[pafs ¢
SOLUTION,.

Ii?l Capli;ta_l Caules, fawreﬁ vite, the Law will not

nith in fo high a degree

pu il B (}fgthé Sir Francis Bacon iﬂLﬁ':} Ef?

B . : . wents of the Comman Laws o
WI.". 3 and IﬂtEﬂtlDl‘l 3 ap" Enﬂﬂn£1 Rﬁg‘ 1. P'. I, 33.

~pear : But in Civil Tre-
fpaffes and Injuries, that are of an inferiour Nature, the
Law doth rather confider the Damage of the Party wrong-
‘ed, than the Malice of him that was the Wrong-doer :
And therefore, if an Infant, within Years of Difcretion,
or a Mad-man, Kill another, he fhall not be impeached
thereof ; but if they put out a Man’sEye, or do himlike
corporal Hurt, they fhall be punifhed in Trefpafs.
~ Concerning a Mad-man’s doing a corporal Hurt, the
Civil Law runs thus : Queerimus [i Furiofus damuwm de-
derit, an Legis Aquilie Atio fit 2 Et pegafus negavit.
Quze enim n eo culpa fit,
cum [z mentis non [it 2 Et Culpam non admittit, qui
hoc @gréﬁfmﬂm s Cgﬂgb;': {iie mentis non eft. Gﬂ:ﬁ'ﬂ_‘f reda,
sgitur Aquilia Actio,quem-
admodum, [i quadrapes damnum dederit, Aquilia ceffar,
ant [i tegula ceciderit.D.9.2.5.2. G2 V.,
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XV. QUERY.
Whether a Furor Man can be a Purchafer ?
S0+ 1. T .1 O N.

‘A Man of Non [ane Memorie, may, without the Cop-

fent of any other, purchafe Lands 5 but he himfelf can.

not wave it : But if he dje

Coke i his Comment m Lit-  in his Madnefs, or after his

tleton, § 1. f. 2. 4. Memory recovered , with-

out agreement thereunto,

his Heir may wave and difagree to the State, without any |

Caufe fhewed, and fo of an Idiet : But if a Man of Noz |

[ane Memorie, recovers his Memory, and agree unto it, |
it is unavoidable.

So it is if a Mad-man makes a Gift, or Grant, and |
then recovering his Wits, confirms it 5 this Gift, or Grant |
is unavoidable, as appears by Braéton and Fleta.

The former {peaks thus : Convalefcit Donatio faila a1
Furiofo, fi [ane mentis effectus, donwm illud confirmave- -
rit, el ratum babuerit. Lib. 2. cap, 5. nu. 4. f. 11. b,
12.2.

The later faith in this wife : Dare poterit Furiofus, ¢
auandeque fatuus, dum tamen donum ex poit faito con--
ﬁrmgwerih cum recuperaverit (amitatem. Lib.3. cap. 3..
nu. 8. -

with which Authors does agree Diony/ius Gothofredus’
Note upon D. 24. 3. 22. 10, Furiofus ad [uam mentem
rever(us ratam rem babere potest s Ratamaque habenda

facis utilem. L

XVI. QUER Y.

Whether the Will of one that #ﬁerw::rd.f becomes mad, or:
diftracied, (hall fand goodin Law ? SO



The Latw of Non Compos Mentis. 85

SOLUTION.

If a Man that is of good and perfect Memory, makes
his Will, and afterwardsby :
- the Vifitation of God, he 4 Co. f. 61. b. Forfe, and
becomes of unfound Me- Hembling's Cafe.

mory, this A& of God ;
fhall not be a Revocation of his Will, which he made,

‘when he was of good and perfeét Memory. = With this
Refolation do concur our old Jurifts, Braéfos and Fleta,
as alfo the Texts of the Civil Law.

1. Braiton: Furor _{#{erwm'em nibil adimit non ma-
Zis quam morbus incurabilis -
ficut Lepra : Secundum  Lib. 5. Tra&. s. Cap. 20.

gquod dicitur, quod multa nu. 1. £ 420.b.
smpediunt contrabendo, que

non divimunt Costraltum, @ ita [unt multa, que impe-

diant promovendo, quze non dejiciunt jam promotum.

2. Fleta: Furor alienationem prius faltam non peri-
mit, € ficut multa impe-
diunt contrahenda que non  Lib. 6. Cap. 40. nu. 1.
dirimunt Contralfum, ita

[unt multa, que impediupt promovendum, que non deji-

ciunt jam promotum.
3. Civil Texts : Nequwe Teftamentum velle faltum,

neque ullum alind negorium reéte geftum, poftea furor in-
terveniens perimit.  Siquis S G

poit teffamentum f“ﬂﬂ?”: Inftit. 2. 12. in Fine,
adver(a wvaletudine, aut  [opic. 2. 12, 3. in Fife,

guoliber alio cafu musus,
aut [urdus effe ceperit, ratum nibilominus manet ejus Te-

LFamentum. Vide D, 28. 1. 20 4,

G 3 : XVIIL
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XVIL QUERY.

Whether a Fine before & Fudge, of Non fane Memorie ;
or a Gramt of an Office made by bim, be good in
Logwg .5 .2 | 4

SOLUTION.

There is a Diverfity taken between a Fine levied be: -
forea Judge of Nom [ane Memorie, and a Grant of an|
Office made by him : For S; Fudge, ou Fuftice [oit de:
non [ane Memorie, uncore les Fines, fudgements, &
auters Records, que [ont devant luy, [erra bon: Mese:
contra del done d’Office, vel bujufmodi per luy, car ceod
eft matter en fait, & DPauters [ont matters de Record,,
Car matters en fait poient eftre avoid per non [ame Me-
muorie. Contra de matter de Record. " It a Judge, or Ju--
fice, be diftracted, yet the Fines, Judgments, and other
Records that are before him (hall be good : But otherwife
it is, of the Grant of an Office, or the like,by him made :
For this is Matter in Fact, and the others are Matters o
Record ; for Matters in Faét may be avoided by Nom
fane Memorie; otherwife it is in the Cafe of Matter of
Record. Br. Dum won fuit Comspos mentis 7.

XVIL QUERY.

A Mad-man makes an Exchange of his Land, with J. S4
for other Land, aud the Exchange is accordingly execu~
ved, the Non fane Man dies, whether his Heir cam
avridthis Exchange,baving firit entred into the Land
taken in Exchange? | |

SOL U
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SOLUTION.

“If a Man of unfound Memory, being feized of Land
in Fee, exchangeth the fame Land with a Stranger, for
another Acre of Land in Fee, and the Exchange is exe-
cated, and he of unfound Memory dieth, and his Heir
enters into the Land taken in Exchange by his Father, he
- fhall not avoid this Exchange. Perkin, Sedt. 298. Tit,
' Exchanges. | |

XIX. QUERY.

Whether, and in what Cafes Lachefle can prejudice an
Idiot, Mad-man, or other Non compos mentis ?

SOLUTION.

There are fome who have made a Difference between
Bar of Non compos mentis’s |
Right, and Bar of his En- 4Co. fol. 125.4. b. Beverley's
- try 5 for in Cafe of Bar of Cafe of Nom compos mentis.
his Right, his Lacbeffe, ox 2
Negligence, fhall not be prejudicial to him 3 but in fuch
fpecial Cafe, if he become of unfound Memory, he fhall
{hew, that he was not Compos mentis : As if a Man Non
cornpos mentis be diffeifed,and the Diffeizor levieth a Fine
in this Cafe at the Common Law, altho’ the Year and
Day be palt, yet he who was Non compos mentis, thall
not be bound thereby, but he may well enter ; and that,
‘they fay, is provedby the Statute De modo levandi Fines,
made 18 E. 1. which is but a Declaration of the Com-
mon Law, [¢i/. That a Fineis fo high a Bar, and of o
great force, and of fo high nature in it {elf, that it bar-
reth not only thofe who are Parties, and Privies to the
" Fine, and their Heirs, but all other of the World, who
G 4 347 are
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~ are of full Age. out of Prifon, and of good Memory, and
within the four Seas, the Day of the Fine levied, if they
put not in their Claim, by their A&ion, or Entry, in

* Exeufatur ille (faith Fleta)
eujus interfuerit  quod Clamium
infra annum & diem non appofue-
rit multis modis, ut i fuerit infra
etatem, tempore quo finis fuit le-
watus, vel furiofus, el mente ca-
ptus, & non fane mentis wel Idio-
tus wel furdus, wel mutus, wel fi
detentus fuerit in Prifma, &c.
Lib. 6. c. 54. nu. 1. de Excur
Jationibus, -

the County within the Year
and the Day 5 by which it
appeareth, that no Lachefle
* of a Man Non compos
mentis, {(hall bar him of his
Right. Alfo it appeareth
by the Statute of 4 H. 7.
¢. 24, That in fuch Cafe if
a Man levieth a Fine with
Proclamations, and at the

- time of the Fine levied, he
who hath Right, is Nou compos mentis, and afterward
he recovers his Memory, thatin this Cafe he ought to fue
his A&ion, or Entry, within five Years after he becom-
eth of found Memory; and in fuch Cafe in Pleading, he
fhall fhew, that at the time of the Fine levied, he was
Non compos mentis, and all the {pecial Matter : But if he
who has fuch Right be an Idiot, or Nun compos mentis,
and never recovereth his Memory, the Heir may have an
A&ion, or make his Entry when he will ; for he is ex-
cepted out of the Body of the A&, and is not tied to
make any Entry, or bring his Aétion within any time,
but the Party himfelf, if he recover his Memory. The
fame Law of him who is beyond Sea, at the time of the
Fine levied, and dieth, there his Heir may enter, or bring
his Action when he will : And in {uch Cafe, the Lord by
Efcheat fhall take Advantage of his Non fane Memorie,
Infancy, Imprifonment, or being beyond Sea of his Te-
mant : For if Lord and Tenant be, and the Tenant be
diffeized, and the Difleizor levieth a Fine, the Difleizee
‘being within Age, Non compos mentis, or in Prifon, or
beyond the Sea, dieth without Heir, the Lord, by E-
{chear, fhall take advantage of every of them, agz_lilll]&
tne
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‘the Diffeizor.  So if a Collateral Warranty defcend upon

a Nou compos mentis, which he might have avoided by
Entry ; but an Idiot, or Non compos mentis, by their La-
chefle, fhall be barred of their Entry, becaufe if they be
diffeized, and the Difleizor dieth feized, it thall take away
their Entry 5 but after their Death, their Heir can enter,
or take advantage of the Infirmity of their Anceftor, and
his Lacheffe,which fhall not prejudice his Heir of his En-
try; and that appeareth by Listleton, Sect. 405, For
Littleton faith, No Lachefle can be adjudged by the Law,
in him who hath not Difcretion in fuch Cafe, /f¢//. having
regard to his Heir, and {o is the difference,

XX. QUERY.

Whether ke that is a Furor Man , can be appointed
Tutor ¢

SOLUTION.

He that is not 21 Years old, oris not of perfe¢t Mind
and Memory, may be afligned Tutor : But itis to be un-
derftood, that he fhall be Tutor when he is of fill Age s
or when he doth return to Sanity of Mind. Sawinburn in
his Treatife of Teffaments and Last Wills, Part 3. Sech.
10, Cowell’s Inflitutes, Lib. 1. Tit. 14. p. 29. Edit.
1605, - :

Furiofus, wel minor wiginti quinque annis Tutor teff a-
mento datus , Tutor tunc

_ : Infi. 1. 14. 2.
erit, cum Compos mentis, / g

- aut major viginti quinque annis fuerit faclus, faith the

Emperor Fuftinian.
Furiofus, (faith the Lawyer Paulus) fi tutor datus fue-
rit poteit imtelligi ita dari,
cum [ue mentis effe car D 26 1 1L
perit. |
| Ulpian,
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Ulpian, Lib. 3. to Sabinus : Si Furiofus teftamento
_ tutor detur, [ quidem, cum

D. 26. 2. 10. 3. furevere defierit : Tutorem
effe rette darum proculus ex-

iftimat. quod fi datus fit pure, negat proculus valere da-
zionesn. Sed eSt werins, quod pomponius ait, recte
wideri datum, & tunc fore tutorem, cum fapere Mperir._

XXL QU E RY.,

Whetber a King, during the time of bis Furor, or Infanity
of Mind, be capable of making Peace ?

S O LU IO N.

They that have Power to begin a War, have alfo
Power by Articles of Agreement to end it ; for every
' | Man is the beft Moderator

Sue quifgue vei moderator, ar- *Of his own Affairs 5 whencé
que Arbiter. Cod. 4. 35. 21. it follows, that in a War
on both fides publick, the

Power of making Peace belongs to them, who are intruft-
ed with the Supreme Authority : As in a Government
: truly Monarchical, to the

. Jnrognis Ragum e fadus fa=  King, fo s he be no ways
g foere, Groe.Iib. 2. 1. 35 giabled to exercile that Au-
- | thority : For in Cafe a
King be not at Years of Difcretion, or if he be not of
{ound Memory, he is not capable of making Peace. Gro-
rius of the Rights of War and Peace, Lib. 3. c. 20, feéfs
2,3. Vide Lib.1. c. 3: [eff. 24.

XX QU B R
Whether it be lawful to (peak Untruth to Mad-men 2
SOL U-
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SOLUTION.

In Cafe (‘faith Grotius) we converle either with a
Child, or a Mad-man, if
what we fay be falfe; it can-  Z:5. 3. . 1. § 12 de Fure
not be imputed asa Lye; Bei, & pacis.

 becaufe (as Quinrtlian faith) -
it is univerfally permitted as profitable, to infiruét Infants

by Tales and Fables; but the immediate Caufe is, be-
caufe not having a Freedom of - Judgment, Infants, and
Mad-men cannot be injured about that Liberty which
they have not.

Having given the Reader an Accaunt of the Law of
England, relating to Mad-men 5 as alfo here and there
made mention of the Civil Law of the Romans, 1 {hall
conclude this Second Part of my Tract, with a Synopfis
of the Mad-man’s Law, framed by a very Learned Ci-
vilian, ; :

Vere furiofi (nom tempore intervalli non fimulati) non
tenentur Parricidii. D.43. :
9.9. 2, Homicidii, D.48.  Dionyfins Gothofredus ad
3.12. Tutele male admini- D. 1. 18. 13. 1.
frates D.26.7.61, Inju- o ;
rie, D.47.10. 3. 1. Etiam evga priucipemi, ¢, 9. 7.
Lex unic. nec poffunt faccre Teffamentum, c. 6. 22. 9.

. Etiam ad pias Caufas. Bartolusinl. 1. c. de Sacrofantt.

b

Ecclef. nec Codicillos, D. 29. 7. 3. nec [pon[alia, D.23.
1. 8. Nec Matrimonium, D. 23.2.16.2. Nec Stipula-
tionem, IE(}.#. ge20: 0 D.g4. 7.1, 12. D, 46. 1. 70.
4+ ¢. 4. 38. 2. Nec quid aliud contrabere, D.50.17. 40,
Vel ageres cum nec velle poffint, D. 29.7. 2. 3. D. 50.
17. 40. Cam abfentium, & quic[centium loco babeantur,
D, 50. 17. 167. (nifi ubi corum negotia gefta funt, D.3.

' 5:3:52)
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5.3.5.) Et Curator cis detury, D, 27. 10.1. Praterea
furiofi teftes effe non poffunt, D. 28. 1, 20. 4. nec Fudices
D. 42, 1. 9. nec Tutores, D.26. 1. 11. Retinent tamen
fatum, Dignitatem, Magiftratum, poteftatum, Domi-
niuM et ﬁue, D. 1.5.20. Uxorem, & Matrimonium, €
Fus Patrie poreftatis, D.1.6.8. Quanquam fine eorum
confenfu Liberi contrabere nuptias poffunt. Cod. §. 4. 25.
Et dotari moderate @ Parentum Curatoribus, C. 1. 4. 28. 4
Obfervandum tamen Leonem. Nowel. 111, ¢ 112,

Hitherto of the Defcription, Remarks, and Queftions,
with their Refolutions, appertaining to fuch as are wholly
deprived of the ufe of their Reafon i let us now come to
treat of the Law belonging to Lunaticks, or Moon-fick

Perlons. ;

PART
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P ar 1 the Third

®Of the Lunatick having fometime his -
Reafon, and fometimes not.

SECT. L
The Defeription of a Lunatick, and the ‘Wﬂrd,

whence derived.

AS for the Origination of the word Lanaticus, Lana-
tick, we are told, it comes from Luwna, the Moos ;
and {o the Party is {aid to be Moon-fick : In Irslian he
is called Lanatico 5 in Spanifh, Alunado 5 in the Greek
. Language Ssanyalbuew©-, 2 Zarivn, i. e. Luna > in the
Teutomick he is termed, Mobn-Suchtig, & Mob, i. Luna,
& Suchtig, 1. egrous, ager, wt ili, qui certis Luna
temporibus infania vexantur. '
. Dr. Hammond, (that leamned Divine) concerning the
word Lunatick, faith thus:
The word zﬂﬂi'ld-’gi?d&, Annotation o Ver. 15. ?fMat.
coming from ZeAivs, the *thew, c. 17.
Moon, is direétly parallel
to the Englifh Lunatick, from Luna, the Moow 5 alio the
. Englifh word Lunacy, and Lunatick, is vulgarly taken

to fignific a Mad-man, and nothing elfe, viz, That Spe-
. cies
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cies of Madnefs which comes on Men at fuch a Set-time;
toward the Full of the Moon, as ordinary it is obfervable,
in thofe that have any Intervals. | ~
This Lunatick, according to the Law of England, is
’ one, that hath {ometime his
Underftanding, and fome-
time not : Aliguando paudet
b h;:ﬁifs iﬂtﬁ?gﬂﬂh ‘g: and'
therefore he is called, Nom compos mentis, fo long as he
hath not Underftanding. Coke in his Comment on Lit-
tletom, [elf. 405. f. 247, a. - :
The Judges intheir Refolution in the Cafe of Beverley,
_ give this Defcription of a
4Gi.f. 124.5. Cafe of Non Lumatick : Lunaticus, qui
compos mentis. gaudet lucidis intervallis

and fometimes is of found

Memory, and fometimes is Now compos mentis.

Intervalla bec furoris, confinia
furaris & [anitatis dicuntur, C.5.
70.6. & c.6. 22. .

Thus much for the Etymology, and Defcription of a
‘Lunatick : Now for fome Remarks relating to him.

S E .G T.,1,

The Remarks concerning Lunaticks.

I. REMARK.

ILLI, qui quarta Luna, [eu interlunio nafcuntur huic
morbo [umt obmoxii, nam ex opinione Affrologorum,

: [z luna fuerit male collocata,
Interlunium dicirar 1d fpa- ant j}gﬁjga 5y ant ngj.‘jcﬂ;,

tium temporis, in quonecam= .. Cadycos facit : Thofe
plius derus Luna apparet, nec

adhuc nova videtur. that are born dwing tIh:
1=
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~ finterlune, or Conjunction of the San and Moon, are lia-
;’;# ble to the Difeafe of Lunacy : For, according to the Opi-
nion of Star-Gazers, if the Moon be ill fet, or placed, it
- caufeth Men to be fubjet, either to Convulfions, to Lu-
~ nacy, or to the Falling-ficknefs : And concerning the laft
. of thefe, Phyficians havea
Rule, wiz. They who are = Qui Comitialem morbum

e : ..+, habent, nequidem diebus qui-
‘ troubled with the Falling- Bils morbo vatine, ik dickas

% fickne[ssupontheir good Days 0 |

" are ot accounted whole,

£ . REM ARK.

- The Roman Lawyers do diftinguith every where, be-
", twixt him that is Furiofus,
- and him who is Demens:  C. 5. 4 25. C 1. 4 28
- For Furiofus est, qui ommi ©- 5-37- 28
- antelleétu caret. And there-
~ fore Nibil utiliter agit, nifi
. tempore dilucidi intervalli,  C.5. 70.6.

Nam aliis bominibus conti-

nuwm furoris infortunium accidit ; alios furoris morbus

non [ine laxamento aggreditur, [ed in quibuldam tempori-
. bus quadam iis intermiffio perwenit : But with them,
- Demens is he: Qui eft mentis Errore dulius, ea Captus
o ufquequague, mot continually. D 2. Zouch’s Ele-
. menta Furifprud. Pars 2. [eét. 4. de Valetudine Ho-

minis.

N _HLREMARK

D. so. 1.5,

.\ TheKing of England, by his Prexogative, is Summus
' Regni Cuffos, and hath the
~ Caftody of the Perfons and ~ Cicero, 1. Tufeul. 3. fays, Eum:

S _ qui errore mentis affeltus eff, wve-
¢ Eftates of fuch, asforwant 2., 0 Tt verum fuaruns

~ of Reafon and Underftand- £ Dominem, :
| ing,
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ing, cannot govern themfelves, or manage their Eftates 3
fo that the Perfons and Eftates of Lunaticks, are as wel{ *..
in the Cuftody of the King, as of Idiots 5 but with this
difference : That of Idiots to his own ufe, and that of
Lunaticks to the ufe of the next Heir. Statute of Prevo-
gativa Regis, ¢. 10. 4 Co. f.128. Beverley’s Cafe of
Non compos mentis. StamfordSuper Prerog. Regis,e.10.
Cowell’s Inftitutes, Lib. 1. Tif. 23+ n. 2. p. 43, 44. E-
dit. 1605, |

IV.REM ARK.

Such as by Office are untruly found Lunaticks, may
have their Traverfe to the fame, asappears by the Statute
ot 2 E. 6. ¢. 8, ‘

V. REM A RK.

Thofe that are Parties to a Fine, ought to be of good

- Memory, as appears by the

Vide 1R.3.¢.7. ¢4 H 7. Statute de Finibus, 18 E.1.

. 24. Stat. 4. And therefore Lu-

* naticks, and fuch as are not

" of Sane Memorie, may not be received to levy a Fines

but if they be, the Fine will be good and unavoidable.

Fieri non debet [ed fabiym walet. 4 Co. 124, Bewerley’s
Cale, Sheppard’s Prattical Counfellor, c. 2.

VL REM ARK

If the Parties to whom a Right, or Title, comes, after
a Fine levied be not of Sane Memorie, (a Lunatick being
fuch) he, or his Heiis, have time to purfue his, or their
Right or Title, within five Years after fuch Iniperfection
removed : So alfo has he in Cafe, he had a Right of Ti-
tleat the time of the Fine levied, 1 R.3. ¢. 7. & 4 H. 7.
¢ 24. VIL
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'V; VIL REMARK.

If Tenant in Tail levy a Fine, the Iffue in Tail, tho’a
Lunatlck at the time of the Fine levied, is barred for ever
by the Fine, fo levied by the Tenant in Tail, forafmuch
. as he is a Privy, and out of all the Savmgs of 4 H. 7.
¢. 24. 3 Co. f. 91, The Cafe of Fines.

N . VII. REM ARK.

It is enalted by the Statute of 34 & 35 H. 3 That
 theWillor Teftament made
of any Mannors, Lands, 34, & 35 H. 8. 5.
Tenements, or other He-
reditaments, by any Perfon De #on [ane Memorie, {(hall

not be taken to be good, or

effe@ual in the Law ¢ But Furiofus teftamentum facere non
potest, quomiam mentem non s

a Lunatick in h'is Fits, ‘iS A pet, utzeftari de es re poffit. Ul
- Perfon of Infanity of Mind,  pian. sit. 20. de Teftamentis. -
‘and therefore his Will or

T:ﬁament, is not valid in Law.

IX. REMARK

 1f a Perfon that becomes of Non [ane memorie,by Acci
“dent, be diffeifed, and fuffer aDifcent, altho’ he return to
his former right l.lnderﬂaudmg again, yet he thall never

‘avoid the Difcent ; and fo it is 2 Fortior; of one, that
hath Lucida Intervalla, Co. Litt, 247. a.

XA 'RIEEM AR K.

The A& of 23 EL ¢. 3. does not bar a Lumatick, or
other Noz. compos mentis, of his Writ of Error, for re-

‘verfing 4 'ine, fo thathe, or his Heirs, purfue fuch Writ
H with~




within feven Years, after fuch ImperfeCtion removed;

and if it happen, that he'dies, hanging the Suit, his Heir

.oy L]
may undertake it, within one Year after the feven Years.

XI. REMARK.

If 2 Man during his Lunacy make a Feoffment in Fee,
tho’ he (hall in Pleading ne-

Co. Lite. 247. @ ver avdid it, by faying that

| he was a Lunatick, at the

time of his Feoffment, yet twelve Men, upon their Qaths
may find the Truth of the Matter 5 and fo the Feoffment
may, be avoided by the King, for the Benefit of the Lu-

natick. :

XII. REM ARK.

All A&s which a Man doth during his Lunacy, are equi-

| valent to Acts done by an

4 Co. Beverley's Cafe. i Idiﬂt, or he who is uttﬂlﬂ

_ Non compos mentis 3 but

Aés done by himfelf, Inter lucida intervalla, when he
is of found Memory, fhall pind him : And this is

able to what Braéfon hath

Lib, 5. traff.5.¢c. 20. 1. pronounced in the Cafe of

fuch as enjoy their lucid In=

tervals 5 his Words are : Furiofi non multum diftant @

Brutis, que ratione carventy nec valere debet quod cumta-

libus agitur dumnrg'urare, po[funt enim quidam dilucidis

gaudere intervallis,¢» quidam habent furorem perpetuums.

Quod autem altum fuerit cum talibus tempore quo diluci-

dis gaudent intervallis, ratum erit ac [ cum aliis agere-

tury five furorem fimulaverint, fivenon. With Bradion

concurs Fleta, as youmay {ee in Lib. 6. cap. 40. nth Be

XIIL

3
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XHL. REMARK.

- - Ifa Lunatick levy a Fine, and declares the Ulfes of it
thereupon, by his Deed, he fhall be bound, as being a
paxt of the Operation of the Fine. Fobart’s Reports 22 4.

. Needler v. Bithop of Winchefter, 10 Co. 42. Mary Por-
tington's Cale, and 2 Co. f. §8. Beckwith’s Cafe.

XIV. REM A RK.

A Copyholder that is a Lunatick, cannot forfeit his Co-
- PYhold Eftate. Skeppard, c. 22. p. 172. 4 Edit.

XV.REMARK. .

A Lunatick, who is Lord of a Copyhold Mannor,may
- grant Copyhold Eftates for any time, according to the
- Cuftom of the Mannor, as any other Perfon may do, and
- the Eftates made by him are unavoidable. Sheppard p.109.

- 4 Co. Clerk & Pennifather’s Cale.
~ XVLREMARK.

' If a Lunatick be Steward of a Mannor, all A&s that
ke doth, according to his Office, are good in Law. Shep-
pard’s Cours-Keeper’s Guide, p.115. cap. 1. '

XVII. REMARK.

A Surrender,orGrant of Copyhold Land, may be made
to a Lunatick. Sheppard’s Court«Keepers Guide, ¢. 19.

g 1185 119,

H 2 |  XVIIL
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XVIL. REMARK.

A Lunatick, in his mad Fits, cannot Attorn to a Grant,
for that he who hath no Underftanding cannot make an
Agreement (O the Grant, Ce. Lit. f. 315. 4. 18 E. 3+
53. 6 Co. 69. a. Sir Moil Finch’s Cale. Buta Man that
is deaf and dumb, tho’ he hath no Underftanding, may
Attorn by Signs. 26 E. 3. 63. Co. L. 315. 4.

<I%. R EMARK.

If 2 Lunatick Man, during the time of his Furor, or
Infanity of Mind, make a Feoffment, &. he cannot en-
®ter, nor have a Writ, called Dum non ]{mir cempos mentis 5
but after his Death, his Heir may well enter, or have the
{aid Writ at his choice. The fame Law is, wherean In-
fant within Age makes a Feoffment, and dies, his Heir
may enter, or have a Writ of Dam fuit infra etatems
But with this difference, that the Writ of Dum fuit non
compos mentis, lieth for the Heir of him that was Non
compos mentis, and not for himfelf 5 but a Dum fuit in-
ﬁm etatem, lieth as well for the Anceftor himfelf, after

is full Age, as for his Heirs. L. [elt. 406. Co.Lit.f:247.
b. Wingate in his Body of the Common Law of Eng-

land, ¢.25. 1.20,21,22,23.
XX. REM ARK.

* A Mad-man, or a Lunatick, may be imprifoned by
: another, to prevent killing

2R ' of him, or buring his
Houfe, and juftifiable.  TheLord Hobart fays, That the
neceflity of avoiding greater
Inconvenience , is a good

Plea in Law ; as where one kills a Thief, or a Burglar,
n

Moor v. Huffey, £, 96.
W
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in defence of his Perfon, or'Houfes {o allo is the binding
and beating of a Perfon Mad or Lunarick.

To prevent Mad-men from doing Mifchicf to them-
felves, or others, hear what the old Roman Law fays
concerning them : beseyipiparns

Furiofi , fi non poffint per nece(arios contineri, eo Re-
miedio per preefidem obviam |
eundum it 5 [cilicet, wt  Ulpianus.
‘Carcere contineantur ,
#ta divus pius referipfit.  D- 1. 18. 13. 1.
Cum autem ex literis tws cognoverimus, -tali eum

boco, s ﬂra{:m Fﬁ dix A Refcript fent to Seapria

& [uisy el etiam in Pro=  Tertyllus , from the Emperors
pria villa cuftodiatyr : Re-  Marcus and Commodus, occafion-

- €éle fallurus nobis wideris, €dbya Pamicide, committed
it eos a quibus illo tempore by one {uppofed mad. 1
obfervatus effet, wocaveris, & Caufam tante negli-
gentie excufleris 5 & in unumquemaque eorum, prour tibi
levari, wel onerari culpa, ejus widebitur. confitueris,
Nam Cuflodes furiofis non #dj hoc [olum adbibentur, ne-

quid perniciofius ipfi in fe moliantur, [ed me wliis quogue
exitio fint.  Quod [i committatur, non immerito culpz eo-
yum adfcribendum eft qui megligentiores in  officio
fuo fuerint. D, 1. 18, 14, Which may be Englifh-
ed thus:

¢ Whereas we underftand by your Letters, that he is

¢ kept at his Country-Houfe, by Servants, and Friends,

¢ of his own ; you (hall do well to call before you, fuch

¢ as at that time attended him, and to examine through-

¢ ly how, and by what negligence the Fact happen’d to

¢ be committed, as you fhall find any of them more or

¢ lefs faulty, to cenfure them accordingly: For Guards,

€ or Keepers, are appointed for Mad-men, not only to
“ look that they do not Mifchief to themf{elvess but allo,

¢ that they be not deftruive to others 5 which if it be
H 3 ¢ done
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¢ done, it may be well imputed to their Faule, who wqg
¢ more negligent than was fit in their Employment.
Y cannot pafs over here in Silence, the Madnefs of Clesw
medes, the Klng of the Lacec!emamam, and how he was
handled to prevent his playing mifchievous Pranks,
Si opus fir (faith the Phyhtian Facobus Wickerus) fu-
riofi ligamentis conftringens
In his Syntaxes Medicine, 1. 2. g ﬁmt quernadmodum Cleo-
Ei:ni p. 308, De Furoris Cu- o di Bl i
gi contigity qui cum ad Ine
faniam redallus, [ceptrum unicuique obvio in faciem im-
pingeret, ligneis foleis conftriflus eft a propinquis, & in
Carcerem mn_fe&m- Fit antem non [olum, ut ne a:lm,,
fed wt nec fibi i 5 is wim inferant, quam inferre aliis me-
queant : Perinde_ac Cleomedes, qui arrepto Cuftodis &
Ergaffnlam gladso, 4& ima Corporis parte ad verticem|

Je diffecust.
XXL REMARK.

In a Bill brought by the Artorney-General, in the Na-:
ture of an Information, on the behalf of a Lunatick, it|
has been declared, That it is as needful to make him a|
Party, as an InFant, where a Suit is on his behalf : But
in the Cafe of an Idiot it mult be otherwife; but a Luna-
tick may recover his Underftanding, and then heis to,
have his Eftate in his own difpofing. Term Mich. 21..
Car. 2. Woolricha Lunatick, «w. in Cancellaria.

SEC Ta
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Al IS b g 10 6
The. Queries with. their Solutions, relating
to Lunaticks.

. QUERY.

Whether the Teftament made by a Lunatick, during bis
mad Fits, be walid in Law, when be is come to him-
A
SOLUTION. ~

QUch as are Lunaticks, can make no Teltament, during
" the time of their Furor, or Mad Fits 5 no, not {o much
as ad pios ufus : Nay,the Teftament made at fuch a time,
‘fhall not ftand good, when the Madnefs is paft. Swin-
burn in his Treatife of Teftaments and Laft Wills, Part 2.
Selt, 3. Of Mad Folks, and Lunatick Perfons, & Dr.
‘Godolphin n his Tral, entituled, The Orpban’s Legasy,
Part 1. c. 8. na. 2. Inftit. 2.12. 1. ¢ 6.22.9,

L QUETRY,

W hether o Teft ament can be made by a Lunatick Per[on,
betowixt bis Fits ¢ ' .

QLW T LON,

" 1f a Lunatick Perfon hath c!r,' or calm Intermiffions,

then during the time of

Swinburn, Part 2. § 3. Or- {i i i e and
. : ach their Quietnefs, and
sl s (R A Freedom of Mind, he may
prer 8, 3 ? J
~ make his Teftament, ap-
H 4 : poin#ng
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pointing an Executor, and difpofing of his Goods at his
pleafure : So that neither the Furor, or Madnefs going
before, nor following the making of the Teftament,
doth hinder the {fame Teftament begun, and finifhed in
the mean time, .
The Lawyer Caius faith thus : Hi qui furiofi, id eft,
mente infani [uerint, nom
Lib. 2. tit, 2. de Teftamentis,  poffunt facere reftamenta.
' Sed bii qui infani [unt : S3
intervalla ipfius infanie babent, per imtervalla, quibus
[ani [unt, polfunt facere teffamenta.
- The Emperor Tuftinian {peaks in this manner, both
in his Inftitutes, and in his Code :
Furiofi, [i per id tempus fecerint teft amentum, quo fu-
rvor eorum intermiffus est,jure teftari effe videntur. Inilit
2320

Sancimus tale Teftamentum bominis qui in ipfo alln
Teftamenti adver(a waletudine tentus eff, pro nihilo effe.
St wero woluerit, in dilucidis intervallis aliquod condere
Teftamentum, vel ultimam voluntatem, & boc [ana mente
inceperic facere s & confummaverit, nullo tali morbo
interveniente ftare Teftamentum, five quamcungue ultis
mam voluntatem cenfemusy &c. c. 6,22, 9,

Il. QUERY.

If & Teftament be made by & Lunatick Per[on, and the

time of the making unknown, whether this Teftament
be good, or mo ¢ '

SOLUTION.

~* Ifa Lunatick Perfon, or one that is befides himfelf at
fome times, but not continually, make his Teftament,
and it is not known, whether the fame were made whilft
he was of found Mind and Memery or no ; then, incafe

the
- " ; , ?
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the Teftament be {o conceived, as thereby no Argument
of Frenzy, or Folly, can be gathered, it is to be prefum’d
that the fame was made ' | .
during the time of his F‘f" f’" Succef] progref]” lib.x.
Calm,. and clear Intermifi- > "7 ;
ons ; and {o the Teftament (hall be adjudged for a good
Teftament. Yea, altho’ it cannot be proved, that the
Teftator ufeth to have any clear and quiet Intermiffions
at all, yet neverthelefs ’tis fuppofed, that if the Teftament
be wifely, and orderly framed, the fame ought to be ac-
cepted for a lawful Teftament. But if in the Teftament
~ there be a mixture of Wifdom and Folly, ’tis prefumed,
,:]hat {heh fa"i_nc was rgade, ks S
uring the Teftator’s Fren- e i b e
oz s iﬁ{bmuch, that if there Tefta. jac. pof: |
be one word founding to Folly, it is prefum’d, that the
Teftator was not of {ound Mind and Memory when he
made the fame ; And there- '
fore in this Cafe is the Te-
ftament void, unlefs it may be proved, that therg was In-
termiflion of Furor the fame time, Swinburn in his Trea-
tife of Teftaments and Laft Wills, Part 2. Seit. 3. f. 38,
&. 39; a. Edit. 1590. ikl

IV. QUERY.

Whether the Dying [eifed of a Baffard Eigne, without In-
terruption, (hall bar the Right of a Mulier Puifne, thas
s @ Mad-man, or a Lunatick 2

SQEYU T ITON

According to fome: Ifa Man be feized of Land, and
hath ffue two Sons, Baftard o -
Eigne, and Mulier Puifne, 5 f 101 Lechford's Gaf.
and the Father dicth feifed, the Mulier bein g beyond Sea,

or

]

Idem Angel, ineadem L, Furiofum.
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or within Age, or Imprifoned, or Noz fane Memorie,
an< the Baltard Eigne entreth, and continueth in peacea-
ble poffeilion of the Lands, and hath Iflue, and dieth, and
the Lauds defcend to his Iffue, the BJght of the Mulier
in all the faid Cafes is bound for ever : And Dthers hold

the contrary.
| Vo K0 ¥ ER X.
Fbether a Lunatick can be pre;ud;ced by Lackes of [uing
Livery?
SO L ¥ i & ,I O N.

Sir' Ralph Burcher being fcli’%d of divers Mannorsin the
County of Yurk, holden in

Hobart s Rep.f.1 37.Burchers Cale. Chief, died félﬁ:d Anno 40
Eliz. and the fame defcended to /#illiam Burcher 5 pre-
L R i fently after his Death, it
wacan Rates vun agamsl ﬁim.j gas fﬂlifnd bY OEECE: bcfure_
- Commiflioners , in the

County of Middlefex, that the {aid William Buécher was
a Lunatick, and {o had been long before the Death of his
Father, and that he was feifed of the faid Mannors; and
the Q.ieen granted the Caftody of him, and his Lands to
Six Francis Barrington, Aftcr which 42 Eliz. there was
an Office found in the County of 2vrk, of the Seifin of
Sir Rm’pb his Death, and Ht*lr, ut [ me 5 and that he
was of : And it

And Livvery was due to himmd . was refolved, T ttht King

the Law prefumes that he would was i16¢ 0 h ATE ARG Thean
bave ﬁ;fd 1t being for his Benefit y
if be had been Compos mentis, Rates in this Cafc for de-

| fault of Livery fued, orten- .
dred 5 becaufe no Lachefs c®%d be imputed unto the Heir,
being Lunatick before, and ever hnac the Death of his
Anceliors, and the Lachefs of his Friends fhall not hurt
him 3 c:thtrwxﬁz it were, if at any time he had been Sane
Memoriz fince the Death of his Anceftors. And there
was
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was [hewed unto the Judges the like Decree, made AZich.
10 Fac. inthe Caufe of one Vaughan, which the Artor-
ney of the Court of Wards faid, was made as a Decree of
~ Equity 5 but they refolved allo, it was a good Decree in

Law, upon the Reafon aforefaid ; not becaufe the King
had feifed and committed by force of the Lunacy, for that
would have changed with the King’s better Eftate 5 for it
is better for the King to hold for default of Livery, than

for Lunacy.
VL Q.U ERY.
Whether & Lunasick be punifhable for harting & Man 2
SERL U T .I'O N

Jf a Lunatick kill a Man, thisis no Felony ; becaufe
Felony muft be done, Ani- iy
mo Felowico ; yet in Tre- wff‘?;.ﬂi ﬁEP"" 5, f. 134. Weas
fpafs, which tends only to bl
give Damages, according to Hurt or Lofs, itis not (0
And therefore if a Lunarick hurt a Man, he thall be an-
{werable in Trefpafs, and therefore no Man fhall be excu-
* fed in Trefpafs (for this is the Nature of an Excule, and
not of a Juftification, prout ei bene licuit) except it may
be judged utterly without his fault.

NI QUERY.

%ﬁ&r a DE’Ui}E by a Lunatick, be aided by the Statute
of 43 Eliz. Of charitable Ufes 2

ﬁ - SOLUTION.

- Collifon, 15 H. 8. devic
fed an Houle in Eltbam, in
Kent, to Lettice his Wife,

Hobart's. Rep, 136. Collifon's
. Cafe, |

for
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for Lifes and ‘after her Death, made one Fobn Bricket,

and othcrs, Feoffees {as he called them) in the faid Houfe,

to keep it in Reparations, and to beftow the reft of the

Profits upon the Reparation of  certain High-ways there :

Collifon and his Wife are dead, and the Houfe is defcend- |
€d to one Oliver Rolt, an Infant. This Cafe beihg in

the Chancery between the Parithioners and Rolz, was re-

fesred by the Court to Hobart and Tanfield 5 and they

refolved clearly, that it was within the Relief of the Sta-

tute of 43 Eliz. for tho’ the Devile was utterly void,

yet it was within the Words, [lumited and appeinted to

ebaritable Ufes] Otherwile, if he were an Infant Luna-

tick, or the like, that gave it, or that one appointed that

that were not hisown, to charitable Ufes. o

VIL QUERY.

Aétions fa#céing a Lunatick’s Lands, whether they mufk
be brought in bis own Name 2 :

S'OLU T1TON.

One Cockes brought an A&ion of Trefpals of Trover, *

and Converfion cf Beans, againlt Darfon, and coming to
il iy Trial at ‘the Affizes, upon
Darfon 8P, 315, Lockes Vo' Nor Guilty, becaufe it was
. a{mall Caufe, the Judge
took not the Jury, but dire¢ted to moue the Court, an
fo 1t was 3 and the Caufe was, That the Lands whe
upon the Beans grew, were a Lunatick’s, and Copyhold,
and the Lord had granted unto one, the Cuftody of the ¢
Land, by whofe Leave and Affent the Plaintiff did fow
the Land. And the Court was of Opinion, That the
Action was to he brought in the Name of the Lunatick :
For there was no Intereft gained in his Land by this Com-
mitment.
That
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That an Aétion muft be brought in the Name of the
Lunatick, 1 fhall {ubjoin what Pophams has reported in

the Matter. b
The Cuftody of a Copyholder, that was a Lunatick,

- was committed to 7. S. EUR
and for Trefpafs done upon : -J. 141. Darzy's,
: . Calfe in the Co Pleas,

his Land, it was demanded 4 ooy

- of the Court, In whofe Name 7. S. fhould bring the A-
- ¢tion ? -And their Opinion was, That it thould be in the
Name of the Lunatick, _

IX. QUERY.

Whether the Lord of & Mannar can grant the Cuftody of &
Copyhold, belonging to a Lunatick, withous a fpecial Ca-
Y ﬂam ? L J R
: O L U T ) NS

Lord Chief Juftice Hobart did not agree, That the
Lord hath power over the 5 g |
Lunatick’s Land, without,a o Fobar?s Reperts, f.a15, 216.

{pecial Cuftom 5 for the
Imitation of the King’s Power over Freeholds, makes no

Confequence : Foretho’ he takes the Statute to be but an
Affirmance of the Common Law in the Cafe of the King,

yet the Collateral Incidents of Eftates,as Dower, Tenancy

by the Conrtefie, Wardfhips, and the like, are not withous
pecial Cuftomn.

That Copyhold Eftates {hall not have fuch Qualities as
Eftates at Common Law, without fpecial Cuftom. See
~more 4 Co. f.21, Brown’s Cafe, f.22.5. Rivet’s Cafe,
f+ 23, Deal & Rigden’s Cafe, f,23. Bullock & Dibley’s
Cafe, Cro. Eliz. f. 391. Pl 14. Clun v. Peafe, and
Turner ; and Palter v. Corwhill, f.361. Pl, 22.

X,
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X, QUE RY.

B bether the Aéts of a Lunaticky during his fﬂrermgﬁaﬂ i
" or lacid Intervals, be binding ?

SOLUTION.

The A&s that Lunatick Perfons do, during the time
of their Lucida Intervalla, tho® it be by Deed in the
Country, as by Feoffment, Obligation, or the like, fhall
bind them, and others concerned in it, as any other Men
are by their A&ts bound.  Sheppard in his Abridgment,
Part 2. Tit. Idiot. 4 Co. f.(125. a. Bewerley’s Cale
- of Non compos mentis: Bracton, lib. 5. traéf.s. de Exce-
ptionibus, ¢. 20. nu, 1. f. 420, b Fleta,.lih. 6. ¢. 40,

. 1.
| XI. QUERY.

Whether the King, who is to keep the Lunatick, bis Wife,
and Children, with the Profits of the Lands, can grant
them over to the proper wfe of another Per[on?

SOLUTION.

In Trefpafs Quare claufum fregit, and cutting his
Trxees, in Paddington, in the County of Middlefex, by
| Fobn Francis, againft Wil~

Hil, 28. H. 8. Rot, g01. inthe [ia99 Holms. The Defen-
Cammon Pleas Francis ¢& Holms dant pleaded, that it was

Cafe, Dyer, f. 25. b. 26, a. P, ; |
164, Edir. 1688. 4 Co. 128: . found by Office before the

~ Bewerley's Cafe. Efcheator of the faid Coun-

ty of Middlefex, that the
faid Fobn Francis was a Lunatick, and that he was feized
~in Fee of the Land in which, @e¢. for which the King-

feifed his Perfon, and kis Land, and by his Letters Patents

granted
LY
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granted the Rule, Government, and Cuftody of the fame
Perfon, and Lands to the faid Holmes, Quamdiu, that the
Pexfon was Lunatick, to take the Profits to his own ufe,
and fojuftified, and prayed in Aid of the King, and there-
upon it-was demanded in Law, If he {hould have Aid or
not ? And it was adjudged, That he thould not have Aid

of the King, for this Grant was utterly void 5 for the Kidy

~ is bound to keep the Lunatick, his Wite, Children, and
Houfhold, with the Profits of the Lands, and without ta-

king any thing to his own ufe, but all to the ufe of the

- Lunatick, and his Family, and all to the intent, that the
- King may provide, that he who wanteth Keafon, thould
- not alien his Lands, and wafie his Goods. And the

- King after Office found, hath enly Provifion, and hath

- not any Cuftody of the Body, or Lands of a Lunatick, as

he hath of an Idiot, and he hath nothing to grant over:
But if the King provides one to have Care, and Chasge

- of him, who is Non compos mentis, that his Family fhall
* be maintained, and that nothing be wafled ; or if one of
- his own Head taketh fo much upon himfelf, in this Cafe,

heis but as Bailiff of him that is Non compos mentis, and
{hall be accountable to him as Bailiff, or to his Executors,

. or Adminiftrators 5 and he cannot cut down Trees, but

for neceffary Houfe-boot, Plough-boot, and Cart-boot,

~ and to repair the ancient Pales, and all that the Bailiff
. may do, he may do, and not otherwife.

XI. QUERTY.

- Whether the Committee of @ Lunatick, can grant Copyhold

Effates ¢

SOLUTION.

The Committee of a Lunatick cannot grant Copyhold
Eftates, but he himfelf may do fo by his Steward, as ap-
pears by this fubfequent Refolution.

¥

A
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A. feifed of a Mannor for Life, where there were many

_ Copyhold Eftates, granta-

Trin, 9 Fac. it the Court of ble by Copy of Court-Roll

iﬁ;;:;rfé' Blewits G#ﬁ': Leonard for'l_.ifc, in POHCqu, and
, ' for another in Reverfion, -

granted the Stewardfhip by Deed, under his Hand and

Seal, to 7. S. forLife, witha Fee for executing thereof;
and after he became a Lunatick, and Non compos mentis,
and fo was found by Inquifition, who was committed to
F. D. under the Seal of the Court of Wards : The Que-
ftion was, Whether the Steward, by the Confent of the

Committee, or the Committee himfelf, by their Steward,
might grant Copyhold Eftates, according to the Caftom
of the Mannor? Tt was refolved by Hobart, Chief Ju-
ftice, and Zanfield, Chief Baron, That the faid Commit-
tee could not grant any Copyhold Eftate 5 for that they
themfelves, by Law, had no Efiate in the Mannor, nor
are Lords thereof, for the time being 5 but that the faid
Lunatick, by his Steward, might grant Copyhold Eftates,

according to the Cuttom of the Mannor. :

XIl. QUER Y.

If a D&dﬂ"ﬂf Paul’s bappen to be a Lunatick, who f.‘:aHl
have the Cuftody of bim ¢

 SOLUTION.

In the Reign of H. 8. Pace, Dean of the Cathedral

Vide Dyer, Edit. 1688, where ?_lhugzﬂefds’t' féﬂtﬁ, IHES }i:l

; i c.:' I.ﬂl o the Od Yy © t.E TCll-§
this Cafe is cited in the Margin, Biﬂ'lﬂpﬂf Camer&ury, htillg |
a Lunatick, the Queftion was, in the Court of Wards,
Who fhall have the Cuftody ? And upon Precedents
fhewn, it clearly appeared, That the Arch-Bithop ought
10 have him in Cuftody, and not the King : Which Pre-
cedents werc cited by one Malter Eyres, in his Readingat
Lincolw’s-Inn. XIV,

’
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XIV. QUER Y.

If o Man, in Criminal Cafes, be [ufpeéted to counterfeir o
 Madnefs, or Lunacy, bow [ball 3t be difcerned, whe=
ther be be mad, or no 2

S OLUT ION.

Lunacy, Madnefs, or Frantickne(s, counterfeited, fhali
be enquired after, by an In- |
queft impannelled for that
purpofe, as appears in the Cafe of one Somervile : For
at a Meeting of the Juftices, it was demanded by the
Queen’s Council, If Somervile, having been fufpeéted for
a Lunatick in times paft, thould now prove to be of the
fame State, or Condition, upon his Arraignment, by Co-
vin, or otherwife in Verity, what fhall be done in the
Cafe ? To which Demand, after divers Arguments, it
was anfwered, That an Inqueft thould be Impannelled
- to enquire, Whether it was of Malice, or no, & ¢ And
it was likewife refolved by the Opinion of all, That if he
{hould be found a Lunatick by Covin, or Diffimulation,
he fhall be tried upon the principal Matter, and not con-
demned to Pain Fort, & Dures asin Cafes of Felony :
But if he will not anfwer directly, being of Sane Memo-
rie, he {hall be condemned upon a INzbil dicit 5 and not-
withftanding he fhall have the Judgment that belongs to
High-Treafon, and not his Penance Fort, & Daure : And
it he be found a Lunatick, his Trial muft be deferred till
he be of found Memory. But it was fully and abfolutely
agreed, That it Somervile plead the General Iffue, Non
Culp. that if afterward he upon Evidence fhall come, and
not {peak directly, yet he (hall not be takén for a Mad-
man, or Lunatick, for that he has once anfwer'd di-

rectly.
1 Add

Savil’s Rep. p. 50. nu. 105,
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Add hereunto the Cafe of a Felon, reported by Judge -
e AN - Anderfon, where the Felon
IR upon his Arraignment ap-
peared to be mad s and it was held, That it {hould be.
enquired of, by an Inqueft of Office 5 if he were mad in-
deed, or in fhew only; and if it be found, that he does
diffemble, then the Judge may put him to anfwer, if the
Felon will ; and if he will not anfwer, the Judgu';;
Pain Fort, ¢» Dure, ;::g pafs Judgment agamﬁ_a
Thus much for the Law of Ewngland : Now we willﬁ
fee how the Civil Law runs, in :tie Cafe of Parricide,
committed by one fuppofed Mad, or Lunatick. B
Diwas Marcus, & Commodus Scapule Tertyllo refcrip-
Macer lib.2. de Judiciis pub- ﬂ? s {” hac verba : Siti-
e e _ bi {:gm;?a compertum  eit,
eLlium prifcum, in eo fu-
vove effe, ut continuamentis alienatione omni intelleCtu ca--
reat , nec [ubeSt ulla [ufpitio matrem ab eo fimulatione
: . densentice occifam, potes de
imulatus furor peena dignus S o
- D.ri8.13.1. in fineD.27.10.6. mods pene ejus d_‘f imulare,
i cum [atis furcre ipfo punia=
tur, © tamen diligentins cuffodiendus erit, ac, fi puta-
bisy etiam vinculo coercendus, quoniam tam ad penam,
quam ad Tutclam ejus, & [ecurisatem proximorum perti=,
nebit. — Si veront plerumaue adfolet, intervallis quibufe
dam: [enfu [aniore, nou forte eo momento [celus admiferit,
nec morbo ejus danda et venia, diligenter explorabis : Et
ﬁgrrfa’ tale compereris, confules nos, ut eftimemus, an per
immanitatem facinoris, fi, cum poffet wideri [entire, com-
miferit, fupplicio adficlendus fir. ~ In Englifhthus : Mar-
cus, and Commodus, the Emperors, being confulted by
Scapula Tertyllus, concerning e£lius Prifcus, who had
killed his Mothet, advifed as followeth : If it clearly
appear unto you, that e4£/lius Prifcus was fo diftracted,
with a total continued Defe@ of Underftanding, that
- there
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there could be no fufpition, that in a diffembled Madnefs,
his Mother was kllled By h!m, you may defift from the
Punifhment of him, his Madnefs it {elf being a fufficient
Punifbment : Yet you are to take care, that he be keptin
-more clofely 5 becaufe {uch Reftraint ought to be ufed for
his Pumfhmcnt and Prefervation, and alfo for the Security
of others. But if, as oftentimes it happens, his Madnefs
takes him by Flts and at the time of the Villany com-
mitted he was fr:c, he oughit not to be excufed by colour
of his Difeafe ; and touching this, you are to make good
- Enquiry, that we being informed, may determine of the
Fﬂulncﬁ; of the Fact.

M. YQUER Y,

A Bargain by a Lunatick, befire the Lunacy fuund, whe-
ther avoidable, by being fmmd a Lanatick, with a Re-
trofpect of feveral Years -

S0 1 U- 7O N+

Sir Gﬁgfrj Palmer, the De Term. Santf. Mich. Anne

s : Regis 20 Car, 2. in Cancellaria,
King’s Actorney-General , Smith & Lunatick against Sir Re-

on the behalf of Ferome i parkhuct
Swmith, a Lunatick, againit
Sir Robers Parkéwﬁ and others.

The Bill did fuggeft, that by Inquifition taken befors -

the Mayor of Lomdon, by Virtue of a Writ to him direct-

hed, the {aid Ferome Sm;:.v'o was the 23d of Fune, 1664, |

Found a Lunatick, and had Lucid Inferrmh, and had not
{ufficient Government of Himfelf, his Lands, and Goods ;
and that he was Lunartick the laft of Funey, 1647 5 and
“during his Lunacy he had feveral Sums of Money due to
him, which he had wafted, and alienated divers Guodbs )

I2a s

@
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but to whorn, the Jurors, were ignorant. And did charge,

that one Archibald owed the Luffatick, during his Luna-

¢y, 1300 / by good Security ; and that in 1656, the

Defendant caufed the Lunatick toaffign Archibald’s Debt
to him, and had received the fame, upon Colour of a Sa-

tisfaion given to the Lunatick for the fame ; whereas that

pretended Satisfaction was not valuable, and was done in

prejudice of the Lunatick : And to have an Account of
1300/ and to be xelieved, was the Scope of the Bill.

The Defendant fets forth by Anfwer, That he fold the
{aid Ferome Smith, in 1656, 2 Manuor, which he much
defired to buy, at 1200 /. it being the Place of his Birth;
Ferome Smith affigned Archibald’s Debt for to fatishe
himfIf the Purchafe-Mony,and pay theOver-plus to Smiths
which he did ; and did convey the {aid Mannor to Smitbh,
and infifted, that Smith was not a Lunatick at that time,
and did ufually buy, and fell, &-w.

This being the Nature of the Cale, it came firft to be
heard before Juftice Tyrrel, who altho’ it did appear, that
the Defendant had conveyed the faid Mannor to Smuth,
for the faid 1200 /. and that Smsith did at that time ufu-
ally Barter, and was not found a Lunatick till eight Years
after, with a Retrofpeé of feventcen Years, did order the
Defendant to Account for the 1300 l. being Archibald’s|
* Debe, and to fatistie the fame with Damages, without any|
Provition for the Defendant’s having the Mannor aggin,or}
Account for the Mefne Profits. And tho” it was ftood up-
~on, at the Hearing, that in Cafe of a Lunatick, (wherc:

the King hath no Intereft in his Eftate, but as Pater Pa-
¢vie, commits him to another to manage it for him, the
Lunat'ck, in cafe he recover his Senfes,and Wits, (hall haves
his Eftate again 3 and if not, it will go to his Adminiltra~
tors) the Lunatick himfelf (as in the Cale of an Infant;
ought to have been a Party Yet that Opinion was overi
juled by the Judges, and by the Lord-Keeper, ona R

hearing : But the Lord-Kecper did ftay the pafling th
Decre




R

@he Law of Nox Compos Mentzs, 117
Decree, and gave Liberty tothe Defendant to traverfe the
Inquiftion.

Out of this Decree may be collected thefe Notes :

1. That the Party is admittable to traver[e the Inqui-
fition, if be pleafe:.

2. That generally a Lunatick ought to be made a Party.

3. That the Reafon why it was over-ruled, in the Cafe
afore(aid, was > becanfe he might [Fultifie him[elf.

XVI. QUERY.

- Whether the View of Land, according to the Statute of
Weltm, 2, c. 48, be grantable in all Cafes 1o Infanss,

20 Men in Prifon, to Lunaticks, or [uck-like.

SOLUT IO N

Upon thefe Words of the Statute of #eftm, 2. c. 48
Sc. In ommnibus brevibus per qua tenementa petantur Ra-
tione dimiffimis, &c. Sit Edward Coke, (and that agree-
able to the Books cited in his Margent) commmenteth thus:
Here, as in many places [ Demife, | is applied to an Efiate,
either inFee-imple, Fee tail, or tor Term of Life, and
{o commonly taken in many Writs, But this A& extend-
eth not to every kind of Demife, or Conveyance ; for if
the Demife, or Conveyance, be by Fine, or other Matter
of Record, this Branch extends not to it ; for, regularly,
Conveyances, or other Acts of Record, acknowledged, or
made by one that is Nom compos mentis, or by Dureffe of
Impri t, are unavoidable by him, or his Heirs, b
Law ; and fuch Conveyances, or other Acts of Record,

acknowledged, or made by an Infant, are alfe unavoida-
I 3 ble,

-
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ble, unlefs he doth avoid them by Writ of Error, or Au-
dita Querela, during his Minority ; and therefore this
Branch is to be underltood of Alienations made in Pais,
and not by Matter of Record, Co. 2. Inf. f.483.

Having given fome Account of our Lunatick Perfon,
and that by way of Defcription, Remark, and Query, I
am now to fpeakof the Drunken, and Cup-fhot Man,
that is Non compos mentis, by his own Folly.

PART
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P A & 1 the Fowth,

Of Him that is Drunken.

SECT T
A Drunken Man, how defiribed.

HE Fourth Sort of Nom fane Memories, according

to the Law of England, is he that is Drunk 3 one,

that (not by the'Vifitation of God, but) by his own vici-
ous Act and Folly, is fo overcome with Drink, that he
is deprived, for a time, of the free Ulfe and Exercife of his
Reafon and Underftanding. Coke in his Comment on

Littleton, feit. 405. f. 247. 4.

i [""'

S:E @ T8 1L b

Remarks concerning Drunkennefsy and hiw that
s Drunken.

Wﬁere Drunkennefs Reigns, there Rieafon is an Exile;
Vertuea Stranger 5 God an Enemy ; Blafphemy
is Wit 5 Oaths are Rhetorick 5 and Secrets are Proclama-
tions. Noab difcovered that in one Hour drunk, which
fober, he kept fecret Six hundred Years. See Francis
Quarles, in his Enchiridion, Cemt. 3. cap. 14.

I4 I. R E-
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. REM ARK.

Drunkennefs is the Vice of Brutith Men, and of no
worth, for it legds a Man to all unworthy A&ions ; wit-
nels Alexander, otherwile a great Prince, being over-
some with this Vice, killed his deareft Friend, Clirtus ;
and being come to himfelf, would have killed himfelf,
for killing Clstus. Charron, in his Treatife of Wifdom,

Lib. 3. c. 39. & Perer dela Primandaye, in his French
Academy, cap. 20.

II. REMARK.

That which we do, Heing Evil, is notwithftanding by
fo much the more pardonable, by how much the Exigence
of {o doing, or the Difficulty of doing otherwife is greater 3
unlefs this Neceffity, or Difficulty, have originally rifen
from our felves 5 it is no Excufe therefore unto him, who
being Drunk, committeth Inceft, and alledgeth, that
his Wits were not his own ; inafmuch as him%elf might
have chofen, whether his Wits fhould by that means have
been taken from him. Hooker, in his Ecclefiaftical Policy,
Lf-g?-‘ i ﬁ&- 0. f+ 69.

IV.REMARK.

Lot’s Daughters made their Father drunk, and then
Faebriaverunt Loth filie ejus ;hﬁey la-? " h&l;ll.:ubm e

e mefcienti mifcuerunt. H#: i B ﬂDt : tﬂPD'II
ﬁmff ﬁfﬁm’m{ﬂ guidém fimn St. Auguftin _Pam:th this
tamen | quantum ille inceftus, fed Sentence on him, That be
quantum ils meretur Ebrietas.  Joforved to be punifbed, not
?uguihnus, J. 22. cpnera Fau- for Inceft, but for bis Drun-
i kennefs. Decreti Secunda

- Pars Caufa 15. Quaft.1.c.9. Grotius de jure belli & pacsr,
b2, €20. Jelt.19. in fine. - V.
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V. REM ARK.

- The Moralifts in refolving the Quelt.*hether Ebricty can
excufe,or extensate a Fault 2 Sy o
do make a Diftinétion be- , ##éelinus's Miral Philofyply,

S i T T cal
Drunkennefs : The former is, when any Man. belide
Intention, being ignorant as well of the Weakne(s of
his Brain, as of the Strength of the Liquor, 1s overcome
with it. The latter is, when a Man is delighted with it,
and knowingly, and willingly, makes himfe!f Drunk.
That of Actual Drunkennefs does, they fay, fomewhat
excufe and extenuate the Fault ; and confequently, there
is allowed fome mitigation of the Punithment : Buc that
which is termed Hasbitual Drunkennefs, does not at all
excufe the Fault committed,nor mitigate the Punifhment.
And this is that which Pitzacus intended, when he enacted
a Law, That fuch a Perfon as thould commit a Fault in
a drunken Fit, thould be liable to a double Punifhment ;
one for his Drunkennefs, and the other for his Ignorance :
For as in the Wine there is Poyfon, {0 in a voluntary Igno-
rance there is a heinous Offence. -

VESRE MA R K.

This kind of Non compos mentis, according to our
Law, (hall give no Privilﬁgc, or Benefit, tc him, or his
Heirs, in Civil Matters : And as for Criminal Matters, a
Drunkard, who is Voluntarius Demon, hath no Privi-
ledge thereby 5 but what Hurt, or Ill, foever he doth, his
Drunkennefs doth aggravate it : Omne Crimen Ebrictas,

& incendit, & detegit, Coke in his Comment on Liti/e-
ton, ek, 405. £ 247. a.

SECT.
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The Queries with their Solutions, relating to
him that is Drunken. '

I MR R

Whether a Man's Drﬂnkenneﬁ can be any good Plea in
in the Courts at Weltminfier, esther in Criminal, or
Civil Alts ?

$ 0 U T.40 N.

T HE Judges, in Bewerley’s Cafe, tho’ they have
admitted a drunken Man to be, for the time, a
Non compos mentss 5 yet
4 Go.125. a, Beverley's Gafe  have pronounced, that his
of Non compos mentis. Drunkennefs fhall not ex-
& tenuate his Act, or Offence,
nor turn to his Avail, but it is a great Offence in it felf,
and therefore doth aggravate his Offence, and doth not
derogate from the thing he doth in that time, and
that in Cafe as well touching his Life, as his Goods,
Chattels, or Lands, or any other thing, concerning
him.

The Rule, Neceffitas inducit privileginm quoad Fura
P BT, doth w?uchfafe e The Lord Bacon, in his Colle-
admit an Exception, when g, 0 0 0in, Reguls 5. p.25.
the Law doth intend fome E4i, 1630

Fault,
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b'F ault, or Wrong, in the Party that hath brought him-
{elf into the necetlity 5 {o that is Nece(fizas culpabilis 5 as

for Example : If a Mad-man commit Felony, he fhall
not lofe his Life for it, be-

caufe his Infirmity came by ¢, Lizz £ 245, 4.
the At of God : But if a
drunken Man commit a Fe- 21 H. 7. 31.
lony, he fhall not be excu-
fed, becaufe his Imperfection came by his own default 3
For the Reafon, and Lofs of Deprivation of Will, and -
Election by Neceility, and by Infirmity is all one, for the
lack of | Arbitrium Solutum,] is the Matter : Aud there-
fore as Infirmitas culpabilis excufeth not, no mere doth
Neceffitas culpabilis.

So that it appears, that if one through his own fault
becomes Non compos mentis,or Mad ; and that if through
the Violence of the fame Madnefs, he hurt another, he

hath therein committed 2 Crime, and deferves to be pu-
nithed. |

L. QU ERY.

A Drunken Perfon, whether be may make a Tefta-
ment 2 P

50'LUELD N

-He, (faith Swinburn) that is overcome with Drink,
during the time of his Drun-
kennefs, Is compared to a  Tieatife of Toffaments, and lafp
Mad-man 5 and therefore, Wills, Part 2, Seit. 6.
if he make his Teftament
at that time, it is void in Law : Which is to be undet-
ftood, when he is o exceflively drunk, that he is utterly
deprived of the ufe of Reafon and Undexrftanding. O-

therwife,
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therwife, if he be not clean fpent, albeit his Underftand-
ing be obfeured, and his Memory troubled, yet may he
make his Teltament being in that Cafe.

We will {fubjoyn to what Swinburn has faid for the
Solution of our Queftion, the Words of Dr. Godolphin
which are to the fame effeét. |

Such as are drunk, during the time of being drunk,
can make no Teftament

Orphan's Legacy, Part 1. ¢. 8. that fhall be good in Law 5
§5. p. 26 - yet underftand (fayshe) this
is only when he is fo exce(-

fively drunk, that he is altogether deprived for the time,
of the ufe of Reafon and Underftanding, being, accord-
ing to the Flagon-phrafe, as it were, dead drunk : Forif
he be but fo drunk, that his Underftanding is but fome-
what clouded, and obfcured, and his Memory troubled,
he may in that Cale, make his Teftament, and it may be
good in Law. He therefore that is but exhilarated with
Liquor, and thereby doth but fomewhat deviate from
the Rule of right Reafon, is not the Perfon whom the
Law renders at that time Inteftable 5 but he who by a
continual Cuftom of Toping, or by fuch an Excefs of
D'irugkcnncfé, hath {o exiled his Intellects, that he hath
as it were, totally loft the Rational, and referved nothing

- to himfelf, but the Animal.

Concerning the drunken Man’s Will, fee more in Va/-

quez. de Succef. Crea. lib. 2. [eff. 13. Requif. 7. n. 8.
& Simon de pratis de inter. i, wol. lib. 2, dub. 1. [o-

Juc. 4. n 22.

ML
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m QUERY.

Such as viclate the good Name of others,with opprobrioxs
Words, throngh Weaknefs of their Brain, either by
Frenzy, Drink, or other Lightnefs, bow are they 1o

be dealr withal ¢

SOLUTION.

The Lawyers tell us, That defamatory Words are ut-

tered , eicher upon fome £l

Rancour and Malice, by f}‘ﬂﬁ?,’ e of the Civil and
fome that envy another, f:f;?:“’ﬁ:f‘“ Law, Part 3.¢ap.7
with intent to defame bim, :

and fpread abroad a Matter of Difgrace upon hims or in
fome fcoffing and jefting manner, {0 as facetious and
merry Men ufe to do, to make the Company merry
wherein they are or they are (poken by fome that have
{ome Weaknefs, or Diftemperature in their Brain, either
~ by Frenzy, Drink, or other Lightnefs, or by any Rafh-

nefs in their Tongue.

1. 1f the Caufc of fuch Words be Rancour, or Malice,
then are they altogether to be punifh’d, for that there can
be no juft Excufe made for them. e

2. 1f they be fpoken in a jefting manner, to make the
Company merry, if it be in a fine fort delivered, icis by
Arifterle held to be a Ver-
tue ¥ 3 but if it be in home- In Greek, 5Eu1&§mhiﬂ, . in
ly and grofs fort delivered, Larin, Urbanitas.
then is it accounted to be a -
tid of Rudencts, or Rufticity > but whether way o
ever they be uttered, these is for the moft part no advan-

rage taken againft thern ; unlefs thereby there follow any
Did-
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Difcredit to the Party upon whom fuch Jefts are broken ;

_ Lufus Noxius in Culpa eff, D, 1,
2. 10, D, 47. 2. §0. 4.

- out blame :

for then are they not with-
Neither can
that be called a Jeft, or
Sport, whereby a Man’s

good Name is hurt, or any Crime impofed upon him.
5. The likemay be pronounced of fuch as {peak hardly
of any, by the Lubricity of their Tongue, or Weaknels

* Nam ¢b porfonam [peitan-
dum effe, an potuerit facere,
an ante quid fecerit, & an cogi-
tavverit ¢ an [ane mentis fuerit,
nec Jubricum linguz ad pee-
nam facile trahenduth eft.
Quamquam ii temerarii dignt
pana fint, tamen ut infanis par-
cendum eff. D, 48. 4. 4. 3.

of their Brain, through
Frenzy, or Drink, who for
that they are not thought
to {peak fuch Words mali-
cioufly, pafs for the moft
part unpunilhed * ; no, tho’
a Man in this Cafe {peak ill

~ of the Prince himfelf : And

the Civil Law is {o far from
taking hold of fuch Words in thefe Cafes, that the Ro- -
man Emperors themfelves, ©iz. Theod. Arcad. and Ho-
morius, have in an ancient Conftitution, extant in the Code
of Fuffinian, faid of them thus:

Siquis Modeftie nefcius,
& pudoris ignarus, impro-
bo, petulantique maledicto
nomina noftra trédiderit la-
ceflenda,ac remulentiat tur-
bulentus obtrectator tempo-
rum noffrorum fuerit, ewns
pene nolumns [(ubjugari, neque durum aliquid, nec afpe-
rum volumus (wftinere : Quoniam [i ex levitate proceffe-
rit, contemnendum ¢St : Si ex infania, miferatione dignif-

fimum : Si abinjuria, re
W g g mittendum * : If any Man
i &i]: 1;3::;;#}: ot 20 com. Jpeak ill of vhe Emperor, if

mend the Refeript of thofe Emperars, Cambden’s Eliz. Anno 1593.
p. 411, Engl. Edit. 1635,
. of

C 9. 7. Lex unic. Siquis Im-

pergtovinalediderit,
iﬁymkmﬂeﬁ, Tewsulentus
Drunken, Cup-fbat 3 of {uch fee

more, D. 48. 3. 12. D. 48. 19.
11.2. 1) 49.16. 6. 2.

Note, Queen Elizabeth, after
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of Lightne(s, it is to be comtemned s if of Madnefs, to be
pitied 5 if of Injury, to be remitted.

I thall conclude the wholeTraé,with a remarkble Ex-

. ample that I have met with-

al,and which I cannot here  Peter de ls Primauday, ia his

- let go in Silence ; and ’tis French dademy, c. 36.

of the Prudence of Dionyfi-

- s, the Elder, King of Syracufe, in punithing evil Spea-

kers : € This King being told, That two young Men, as
¢ they were drinking together, had {poken many out-
¢ rageous Words of his Majefty 5 The King invited them

¢ both to Supper , and perceiving, that one of them, af-

¢ ter he had taken a little Wine into his Head, uttered,
¢ and committed much Folly 5 and that contrariwife, the
¢ other was very ftayed, and drunk but a little, the King
punifhed this Fellow, as one that was malicious, and
“ had been his Enemy of fet purpofe ; but forgave the
¢ other as being drunken, and moved by the Wine to
¢ fpeak ill of him. y
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