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EROP-O S~ P 1O N

pPEA) B ST Y,

Sit FRANCIS BACO N, Knight,

"His MajesTy’s Attorney-General, and one of his Privy-
Council ; touching the Compiling and Amendment of the
Laws of ENGLAND.

Your MajesTy,

w F your favour, having made me Privy-Counfellor, and continuing
me in the place of your Attorney-General, (which is more than
was thefe hundred years before,) I do not underftand it to be, that
by putting off the dealing in caufes between party and party, [
thould keep holy-day the more ; bur'that T thould dedicate my time to your
fervice with lefs diftration. Wherefore, in this plentiful acceflion of time,
which I have now gained, I take it to be my duty, not only to fpeed your
commandments, and the bufinefs of my place ; but to meditate and to exco-
ﬁl;elnu:, of my {elf, wherein I may beft, by my travels, derive your virtues to

of your people, and return their thanks and -increafe of love to you
again, ' And after I had thought of many things, I could find, in my judg-
ment, none mnn:dproper for your Majefty as a mafter, nor for me as a work-
man, than the reducing and recompiling of the laws of England.

Your Majefty is a ng, ’l:-lu:ﬂ':aci1 with pofterity ; and thefe Kings fort beft
with adls of perpetuity, when they do not leave thcm, inftead of children ;
but tranfmit both line and merit to future generations,  You are a great
mafter in juftice and judicature, and it were pity that the fruit of that virtpe
thould die with jr::-u Your Majefty alfo reigneth in ‘learned times ; the
more, in regard © r own grfe&inm and patronage of learning ; and
it hath been the milhap of works of this natore, that the lefs learned tme
hath wrought upon the more learned, which now will not be fo.  As for
hjﬁf the law is my profeffion, to which I am ‘a debtor. Seme little

y have of other learning, which may give form to matter ; and
yuur Mamﬁf hath fet me in an eminent place, whereby in a work which
muit be the work of many, I may the better have coadjutors, ‘Therefore,
not to hold your Majelty with any long preface, in that which I conceive
to be nothing lefs than words, I will proceed to the matter ; which matter
it felf neverchelefs requireth fomewhat briefly to be faid, both of the digni-

Vor. IV. A ty,




A PROPOSAL FOR AMENDING

ty, and likewife of the fafety, -and convenience of this work : and then- fo!
go to the main ; that is to fay, to.fhew how the work is to bedone: whicly
incidently alio will beft demonitrate, that it is no vait nor fpeculative thing,
but real and feafible. = Callifthenes, that followed .Alexander's court;, and
was grown in fome difpleafure ‘with him, becaufe he: coald not well brook
the Perfian adoration; at a fupper {which with the Grecians was-ever a
great part talk,) was defired, becaufe he was an cloquent man, to {peak of
fome theme, which he did ; and chofe for his theme, the praife of the Ma-
cedsnian mation ; which though it were but a filling thing to praile men teo
their faces, yet he did it with: fuch advanmage of truth, and avoidance of
flattery, and with fuch life, as the hearers were fo ravith'd with ir, t]i:;ﬂ
plucked the rofes off from their garlands, and threw them upon him s
the manner of applaufes then was: Alexander was not pleafed with ir, and
by way of difcountenance faid, It was eafy to be a good orator, ina p
theme. But (fith he to CallijZbenes,) turn your ftyle, and tell us now of our
faults, that we may have the profit, and not you only the praife: which
he prefently did with fuch a force, and o piquantly, that Alexander faid, The
goodnefs of his theme had made him eloquent before ; but now it was the
alice of his heart, that had inipired him. i

r. Sir, T ihall not fall into either of thofe two. extremes, concemning the
laws of England; they commend themfelves beft to them . that underfland
them ; and your Majelty’s chief Juftice of your bench hath in his wri
magnified them not without caufe : certainly they are wile, they are juit,
and moderate laws ; they give to God, they give to Caefar, they give to the
fubjects, that which appertaineth. It is true, they are as mixt as our lan-
guage, compounded of Britifh, Roman, Saxon, Danifb, Norman coftoms.
And as our is fo much the richer, o the laws are the more com=
pleat : neither this attribate lefs to them, than thofe that would have
them to have ftood ecut the fame in all mutations; for no tree is {o good firit
fet, as by tranfplanting.

2. As for the fecond extreme, I have nothing to do with it, by way of
taxing the laws, 1 fpeak only by way of perfecting them, which is eafielt
in the beft things; for that which is far amifs, hardly receiveth amendment ;
but that which already, to that morc may be given. Befides, what I
thall propound is not to the matter of the laws, but to the manner of their
regiftry, expreffion, and tradition : fo. that it giveth them rather light than
any new nature, ‘This being fo, for the dignity of the work I know  fearee-

ly where to find the like: for furely that fcale, and thofe of fove-
reign honour, are true and rightly marfhalled.  Firft, the of flates ;
then the law-givers ; then dyr:h\r:r:rs and faviours after long calamities ;

then the fathers of their countrics, which: are juft and prudent princes; and
latly, conquerors, ‘which honour is not to-be received amengft the reit,
except it be, where there is an addition of more countryand tewitory to a
better government, than that was of the conquered. Gt?d:m:l's, in my j
ment, your Majefty may with more truth than flattery be intitled.
firlt, becaufe of your uniting of Britain and planting freland; both which
favour of the founder, ’I'Eat which I now propound to you, may . adept
you alfo into the fecond : law-givers have been called prim"aﬂ 15 be-
caufe, as Bifhop Gardimer faid in 2 bad fenfe, that he wou be . bi an
hundred years after his death, in refpect of the long leafes he made: f law-
givers are ftill Kings and Rulers after their deceafe, in their laws, - But this
work, fhining fo in it £If, needs no taper. For the fafety and mmi:::mnc;_a
reof,



O “T'HE LAWS OF ENGLAND.
,&ﬂmﬁm-n to confider, and to anfwer thofe oljections or fcruples
-iuhﬂ:hnuf , or be made againt this work.

 Obj. i.fIJ‘n.nTmua;hmg needlefs 5 and that the law, as it now is, i
hgm&:[tate tnory foreign law ; and that it is not poiible
fur—thumtafman,mmf thcﬁmltythctmf to provide againft the
incertainties and evafions, mum.ﬂ'z:maf
lo ngfp. For the comparifon with laws, it is in vain to fpeak of ir;
for men will never agree about it. Our lawyers will maintain for our mu-
ﬂu 1 laws; civilians, fcholars, travellers, will be of the other opinion

U'F certain it is; that our laws, as they now fland; are fubject to great
Wmm, and varicty of opinion, delays and evafions: whereof enfueth,
1. TuAT the multiplicity and length of fuits is great.

‘2. TuaT the contentious perfon is armed, and the honeft fubject wearied

nﬂ ed.
ﬂp‘%ﬂ?tﬁe;uﬂgtwmﬁﬂum who, in doubtful cafes, hath a greater
fh&ﬂ and liberty.

' 4. TnaT the chancery courts are more filled, the remedy of law being
aﬁmobﬁ:ureand doubtful,

TuAaT the ignorant lawyer fhroudeth his ignorance of law, in that,
'ﬂoﬁqtumﬁ:rfmqumtaudmny

6. TuaT mens affurances ufthmhndsandcﬂatﬁbyﬁwms,dm&
-wﬂ!s,amoﬁenful:gaﬁmquﬁm,andhaﬁaw and many the i -
veniencies.

1l I‘f isa good ruhatbd direction (for that all lases; fecundum magis & mi-

te of incertainties,) thar followeth. Mark, whether the
dhnhthat are only in cafes not of ordinary experience, or, which hap-
'pmemyday If in the firfk only, impute it to the frailty of man’s forefight,
‘that cannot reach by law to all cales 5 but if in the latter, be affured there is
a fault in the law. Of this I fay no more, but that (to give every man his
due) had it not been for Sit Edward Coke's Reports; (which, though they
may have errors, and fome peremptory and extrajudicial refolutions, mare
ﬁunmmmmnd;jﬁdxymumnmhmwgpnddaaﬁm nndml:nynv:r
«of cafes,) the law by thistime had been almot like 2 thip without ballaft ; for
that the cafes of modern experience, are fled from thofe that are adjudged
and ruled in former time. . But the neceflity of this work is yet greater in
‘the ftatute law. For ﬁdt,thnmamammhefofen[rmngpuulhm
‘which lie upon the fubj andlfmhadnmﬁthﬁyihuuhit: awaked, and
;nulnammn,. gnnd.thEm to powder.

Tuers is a leamed civilian that expoundeth the curfe of the
Mﬁermhgum,afamﬂun&ofpmdiﬂu;whnhmnu&ﬂnn
aMaﬁhulnrmpa& cattle, for they fall upon men.
ok ﬁzk:mﬁﬂcfﬂtﬂihmﬁtm be retained, h.ttmmrthp:mltj'bltmgrfw
and it isever a ru an um—grmptmlry {befides acerbity of it)
~deads the execution of :hcﬂm
=!$*"ll£ltnaﬁmhcrmmmnmﬁ'p¢m1h obiclete, mﬂmm&ﬁ
: ﬂhmgsayngrmnagin&,aﬁhamo{dﬁ:’mdmmupm
“wholefome laws, that are fit to be continued in prmﬁmmdmunm. fo
*‘ﬁmm hmendnm the torment of Mezentius :

E‘I_n? living die in the arms of the dead.

U LasTLY, There is fuch an accumulation of ftatutes concerning one mat-
Jiﬂ*r-indthey fo crofs and intricate, as the certainty of lew is loft in the

heap ;
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hﬁPi 85 your I‘h‘Iﬂj\?ﬁ}l’ had tience Iﬂ.ﬂ:'dﬂj" t?|:‘l.'m the ﬁd’t!‘lt‘, Whether the
inu:endiaryinf Nesomarket thould have the benefit of his :.:lc:g}r. : o1 B
Obj, 2, TrAT it is a great innovation; and innovations are dmgcmusbc..
yond forefight. 3 i 8 > Lagory
Refp. Ant purgings and medicines, either in the civil or natwral body,.
are innovations: 1o as that argument is a commeon place againtt all, mhh;i
reformations.  But the truddv s, that this work ought not 10 be termed or.
held for any innovation in the fufpected fenfe,  For thofe are the innovations.
which are quarrelled and fpoken-againit, that concern the confciences, eftates;.
and fortunes of particular perfons : but this of general ordinance pricketh not.
pacticulars, but pafieth fine ﬁfm. Hﬁﬁdﬁ&, it i5 on the favourable part;
for it eafeth, it preffeth not: and laftly, it is rather matter of order and ex-.
planation, than of alteration. Neither is this without precedent in former go-
Vernments, hhoiy
Tuw Romans, by theic  Decemviri, did make their twelve tables; bue
that was indeed a new enacting or conflituting of laws, not a regiftring or
recompiling ; and they were made out of the laws of the Grecions, not out
of their own cuftoms. - {
Inv Athens they had Sexvirs, which were flanding commiffioners to watch
and difcern what laws waxed unproper for the time ; and what new law
did, in any branch, crofs a former law, and fo, ex officis, propounded their
repeals, 4
P]?ING Lewis X1, of France, had it in his intention to have made one.per-
fect and uniform law, out of the civil law Roman, and the provincial cuftoms
of France. 4
FJUSTINIAN the Emperor, by commiffions dire€ted to divers perfons
learned in the laws, reduced the Roman laws from vaftnefs of volume, and
a labyrinth of incertainties, unto that courfe of the civil law which is now
in ufe. T find here at home of late years, that King Henry VIIL, in the
twenty feventh of his reign, was authorized by parlizment to nominate thi
two commiffioners, part ecclefiaftical, part temporal, to purge the canon law,
and to make it agreeable to the law of God, and the law of the realm ;
and the fame was revived in the fourth year of Edward VI, though neither
took effect, _ St
For the laws of Lycurgus, Selon, Mines, and others of ancient time, they
are not the worfe, becaufe grammar fcholars fpeak of them : But things too
ancient wax children with us again. : "
EDGAR, the Saxon King, collected the laws of this kingdom, and gave
them the ftrength of a faggot bound, which formerly were difperfed,
‘Tne ftatutes of King Edward the firlt were fundamental. 'Bufjl loubt,
I err, in producing {b many examples : for, as Gicero faith to Caefar, fo,may
I fay to your Majelty ; | (i S APl 30 4l
Nil vulgare te dignum wideri _puﬁr, 16 3 ‘.!-J'T' ks

Obj. 3. In this purging of the courfe of the common laws un&ha:tm:s,

muﬁhrgmrd rnitiv be taken away, : T o uell i “&qi ¢
efp, In a rging, fome good humours may pa away ; but that js
largely rm:tnpenlﬂ], by lightening the body nfmudfahd- SRl i ?#

Obj.4. Lasour were better beftowed, in bringing the. common laws, of
England to a text law, as the flatutes are, and Iétnnggbodl'nitiﬂp dowan in
wethod and by titles, it Bodi Rivhar o




\. THE LAWS OF ENGLAND,

f&;ﬂ' It is too long a bufine§s to debate, whether Lx feripta, aut non
Jeripta, a text law, or cuftoms well regiftred, with received and approved
nds and maxims, and acts and refolutions judicial from time to time duly
entered and rcpﬂrmd, be the better form of declaring and authorizing laws.
Tt was the principal reafon or oracle of Lyeurgus, that none of his ws thould
be written. Cuftoms are laws written in living tables, and fome traditions
the church doth not difiuthorize, In all fciences they are the foundelt,
that kchr clofe to particulars ; and fure I am, there are more doubts
that rife u our ftatutes, which are a text law, than upon the common
law, which is no text law. But, howfoever that queftion be deter-
mined, 1T dire not advife to caft the law into a new mould. The work
which T propound tendeth to pruning and grafting the law, and not to
plowing up and planting it again ; for fuch a remove I fhould hold indeed for
a perilous innovation, :

“Obj. 5. It will turn the judges, counfellors of law, and ftudents of law to
fchool aggin, and make them to feck what they {hall hold and advife for Taw;
and it will impofe a new charge upon all lawyers to furnith chemielves with
new books of law.

" Refp. For the former of thofe, touching the new labour, itis true it would
follow, if the law were new moulded into a text law; for then men muft
be new to begin, and that is one of the reafons for which I difallow that
BuT in the way that I fhall now propound, the entire body and fubftance
'of law fhall remain, only difcharged of idle and unprofitable or hurtful mat-
ter's and illuftrated by order and other helps, towards the better underftund-
ing of it, and judgment thereupon,

-H}E’Fﬂﬁ the lntg:, touching thep:::nw charge, it is not worth the fperking of,
in'a matter of fo high importance ; it might have been ufed of the new tran(-
lation of the bible, and fuch like works, Books muit follow fciences, and
not feiences books.

The Work it felf 5 and the way to reduce and recompile the
Yy Laws of ENGLaND. |

HIS wotk is to be done (to ufe fome few words which is the language
* 4 of aftion and effe@) in this manner.
Tt confifteth of two parts; the digeft or recompiling of the common laws,
and ‘that of the ftarutes. |
In the fielt of thefe, three things are to bz done.
1. Tue compiling of a book, de antiguitatibus juris.
“2. Tug reducing or perfeting of the courfe or corps of the common
13.#5‘."“ Tivkinaa i
3. Twx compofing of certain introdu@ive and auxiliary books touching the
ffudy of the laws,
~ For the firlt of thefe, all ancient records in your Tewer, or elfewhere,
containing afts of parliament, letters patents, commiffions, and judgments, and
like, are to be fearched, perufed, and weighed: And out of thefe are to
feleted thofe that are of moft worth and weight, and in order of time
not of titles, (for the more conformity with the year-books,) to be fet down
and vegiftred, rarely in bacc verba 5 but fummed with judgment, not omit-
Vor. IV, B ting
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ting any material part 5 thefe are to be ufed for reverend precedents, but not
for binding authorities, L

For the fecond, which is the main, there 15 to be made a pc:ft&...coﬁ
of the law i férie temporis, or year-hooks, (as we call them) from Eduwar
the firlt to this day : in the {:ﬁp&lini of this courfe of law, or year-books;
the points following are to be obferve o

FirsT, All cafes which are at this day clearly no law, but conftantly ruled
to the contrary, are to be left out; they do but £ill the volumes, I.rdy.lhﬁﬂ
the wits of ftudents in a contrary fenfe of law. And (o likewife all cafes;
wherein that is folemnly and long debated, whereof there is now no queftion
at all, are to be entered as judgments only, and refolutions, but without the
arguments, which are now become but frivolovs : yet for the obfervation of
the deeper fort of lawyers, that they may fee how the law hath altered, out
of which they may pick fometimes ufe, I do advife, that upon the
firft in time of thofe obfolete cafes, there were a memorandum fet, that at
that time the law was thus taken, until fuch a time, & :

SEconDLY, Hemonymiae, (as Fuffinian calleth them) that is, cafes merel
of iteration and repetition, are to be purged away ; and the cafes of idmtﬁ
which are beft reported and , to be retained inftead of the reit ;
judgments nevertheles to be fet down, every one in time as they are, but with
a quotation or reference to the cafe where the point is argued at large ; but if
the cafe confift part of repetition, part of new matter, the repetition is only
to be omitted.

TuiroLy, As to the Antinomiae, cafes judged to the contrary, it were too
great a truft to refer to the judgment of the compofers of this work, to de-
cide the law either way, except there be a current ftream of Judmnf
later times ; and then I reckon the contrary cafes amongft cafes o , of
which I have fpoken before : neverthelefs this diligence fhould be ufed, that

“fuch cafes of contradiction be fpecially noted and collefted, to the end thofe
doubts, that have been fo long militant, may cither by aflembling all the
judges in the exchequer chamber, or by parliament, be put into certainty.
For to do it by bringing them in queftion under feigned parties, is to be
dilliked. N# babeat forum ex feend. o9

Fourrury, All idle querics, which are but feminaries of doubts, and
incertainties, are to be left out-and omitted, and no queries fet down,
but of great doubts well debated and left undecided for difficulty ; but no
doubting or upflarting queries, which though they be touched in ar-

:mkint for explanation, yet were better to die than to be put i

Lastry, Cafes reported with too great prolixity, {hould be drawn into a
more compendious report ; not in the nature of an abridgment, but tautolo-
gies and impertinences to be cut off: as for mifprinting, and infenfible report-
ing, which many times confound the ftudents, that will be ebiter amended ;
but more principally, if there be any thing in the report which is not well
warranted by the record, that is alfo to be rectified : the courfe being thus
compiled, then it refteth but for your Majefty to appoint fome grave and found
lawyers, with fome honourable ftipend, to be * reporiers for the time to
come, and then this is fettled for all times, -

Hm ikl ST IG
* This Conflitution of s 1 obtained of the R I $ ; 4
two appointed with 2 100 /. 2 year a-picce flipend, ing, after I was Chancellar ; and *m

i ssentbd
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JOUT T SIS i o OF =1
R the auxiliary books that conduce to the ftudy and fcience of the
1. law, they are three ; Inititutions, a treatile de reguiis juris ; and a bet-
ter book de werborum fignificatione, or termsof the law.  For the infticu-
tions; 1 know well there be books of introduétions (wherewith {tudents be-
in) of good worth, ;flpedzl]ly Littleton and Fitzberbers's Natura brevium ;
Euu-l:]'q'a.re no ways of the nature of an inflitution ; the oflfice whereof is to
be a key and general preparation to the reading of the courfe, And princi-
it to have two properties; the one a peripicuous and clear order
or method ; and the other, an univerfal luitude or compreheniion, that
the ftudents may have a little pre-notion of every thing, like a maodd to-
wards a great building. For the treatile o regulis jures, 1held it, of all
other things, the molt important to the health (as 1 may term it) and good
inftitutions of any laws : it is indeed like the ballait of a fhip, to keep all up-
right and ftable ; but I have feen little in this kind, cither in our law, or other
laws, that fatisfieth me. The naked rule or maxim doth not the effect: It
muft be made ufeful by good differences, ampliations, and limitations, war-
ranted by authorities ; and this not by rifing up of guotations and
references, but by difcourfe and deducement in a juft tractate. In this
1 have travelled my felf, at the firlt more curforily, fince with more dili-
; , and will go on with it, if God and your Mujelty will give me
ﬁ:: And I do affure your Majefty, I am in good hope, that when
Sir Edward Coke's Reports, and my rules and decifions fhall come to pofte-
sity, there will be (whatfocver is now thought) queition, who was the
ﬁm lawyer ? For the books of the terms of the law there is a poor one,
‘but I wifh a diligent one, wherein fhould be comprifed not enly the ex-
‘pofition of the terms of the law, but of the words of all antient records and

‘precedents.

* For the abridgments I could wifh, if it were poffible, that none might ule
them, but fuch as had read the courfe firft, that t might ferve for reper-
‘tories to learned lawyers, and not to make a lawyer in haite; but fince that
cannot be, I wifh there were a good abridgment compofed of the two that
are extant, and in better order.  So much for the common law,

il % 2 Statute Law.
- YT
JOR the reforming and recompiling of the flatute law, it confifteth of
& four parts,
7. Tuer firft, to difcharge the books of thofe ftatutes, where the cafe, by
“lteration of time, is vanithed ; as Lombards, fews, Gauls half pence, &
“Thofe may neverthelefs remain in the libraries for antiquities, but no. re-
printing of them. The like of ftatutes long fince expired and clearly re-
“pealed; for if the repeal be doubrful, it muft be fo propounded to the par-
* AR .
Lo T e text is, to repeal all ftatutes which are flecping and not of ufe,
I fharing and in force ; in fome of thofe it will perhaps be requilite to
fubftitute fome more reafonable law inftead of them agreeable to the time ; in
others a fimple repeal may fuffice.
“%a Ty third, that the grievoufnefs of the penalty in many flatutes be mi-
tigated, though the ordinances ftand.
Iu.'-...J.‘E 2

Tue
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. Tue laft is, the reducing of ‘concurrent flatutes heaped "one upon afio-
:h; to one clear and uniform law. “Towards this there hath been “alréa; _
upon my motion, and your ‘Majefty's direction, a great deal of sod pains
taken ; my Lord Hobare, my If, Serieant Finch, Mr. Hencage Finch, dr,
Noye, Mr. Hackuwell, and others, whofe labours being of aﬂﬂxhﬂ , It
ie not fit now to trouble your Maijeity with any further particularity ﬂ'm‘mﬁ_ .
only by this you may perceive the work is already advanced : but becaufe this
part of the work, ‘which concerneth the ftatute laws, muft of neceffity ﬁ
VI,

to parliament, and the houofes will beft like that which themfelves gu €,
tht]?trfhns that themfelves employ, the way were to imitate the re-ctﬁed%
of the commiffioners for the canon laws in 27 Hen. ""J"HI3 and 4 - v
and the commiffioners for the union of the two realms, primo of your Ma -

r, and fo to have the commiffioners namned by both houfes; yet not wi tI-Jx‘ﬁ
precedent power to conclude, but only to prepare and_pmpnund to parlia-
ment : this is the beft way, I conceive, toaccomplifh this excellent work, of
honour to your Majefty’s times, and of good to all times; which I fubmit
to your Majefty’s better judgment. s

O B BT
KING 74 MES,

A DIGEST to be made of the Laws of ENGLAND, _

ST

Maft excellent Sovereign, . itk T,

3 MONGST the degrees and ats of {overcign, or rather l:iemruaj]'ﬁ Eo-
A nour, the firft or fecond is the perfon and merit of a lawgiver. ﬁ;' Ges
that govern well are fathers of I:E:rpmﬁc: But if a father breed b

b -

well, or allow him well while he liveth, but leave him nothing at s death,
whereby both he and his children, and his childrens children may be the %}-
it

¥

ter, furely the care and picty of a father is not in him complete. So Kings, if
they make a portion of an age happy by their good government, yet ?3 cy
do not make teftaments (as God Almighty doth) whereby a perpetuity of
good may defcend to their country, they are but mortal and tranfitory bene-
faors. Domitian, a few days before he died, dream’d that a golden head
did rife upon the nape of his neck : which was truly performed in the gol-
den age that followed his times for five fucceffions. %ut Kings, by givis
their fubjets good laws, may (if they will) in their own time, join :ndgl gra%
this golden head upon their own necks afier their death. Nay, they may
make
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make Nubachodonozor's' image of monarchy golden from head to foot. And
 of the meaner fort of politicks, that are fighted only to fec the worlt
ungs, think, that ks are but cobwebs, and that good Princes will do
withont them, and bad will not ftand much wpon them ; the difcourfe
is neither good ner wife. For certain it is, that laws are fome bridle to
%‘? ~and asa very wall about government. And if tyrants fome-

m¢ make a breach into them, yet they mollify even tyranny it flf, as So-
mh‘maﬂim& ny of Pififiratus: and then commonly they get up
again, upen the firlt advantage of better times. Other means to p:;lpcnmm
g{l uildings of

memory and merits of fovereign Princes are inferiour to this, B
temples, tombs, palaces, theatres, and the like, are honoursble things, and
look big upon pofterity: But Conffantine the Great gave the name well to
thﬂq,qugn when he ufed to call Trajan thar was a great builder, Parie-
taria, wall-flower, becaufe his name was upon fo many walls: So if that be
the matter, that a King would turn wall-flower, ar pellitory. of the wall, with
coft be may, Adrian’s vein was h;:;_ter, for his mind was to wreitle a fall
with time being a great pr or through all the Roman Empire, when-
ﬁrﬂhzug;nd any dmcii.y&gof bgdugr:: or Iiigh-En}.iys, or cuts of rivm's];nd fewers,
or walls, or banks, or the like, he gave fubflantial erder for their repair with
the better. He gave alfo multitudes of charters and liberties for the comfort
of corporations and companics in decay : fo that his bounty did flrive with
the runs of time. But yet this, though it were an excellent difpofition, went
but in effe@ to the cafes and ihells Ofg a common-wealth, It was nothin
to virtue or vice. A bad man might indifferently tke the benefit and eafe of
his and bridges as well as a good ; and bad people might purchafe
cha:ﬁ Surcl}rgﬁc better works of perpetuitjrp;'nPPrinci, aI:: thofe grfi
wafh the infide of the cup: Such as are foundations of colleges and leGtures
for learning and education of youth ; likewife foundations and inttitutions of
‘orders fraternities, for noblenels, enterprife, and obedience, and the
ike: But yet thefe alio are but like plantations of orchards and gardens,
in plots and fpots of ground here and there ; they do not till aver the whole
kingdom and make it fruitful, as doth the eftablithing of good laws and or-
dinances, which makes a whole nation to be as a well-ordered college or
foundation,

Tuis kind of work in the memory of times, is rare enough to {hew it ex-
- cellent ; and yet not fo rare, as to make it fulpected for impoiiible, inconve-
nient, or'unfafe, Mpfes, that gave laws to the Hedrews, becaufe he was the
feribe of God himfelf, is fitter to be named for honour's fake to other law-
oivers, than to be numbred or ranked among(t them. Minss, Lycurgus, and
Solon, are examples for themes of grammar fcholars.  For ancient perfonages
nd charaters now-a-days ufe to wax children again; though that parable of
Ffﬁdﬁiﬁz ‘be true, the beft thing is water : for common and trivial things are
m’;ih'fl tfn.’psﬂlc beft, and racher defpifed upon pride, becaufe they are vul-
gar, than upon caufe or ufe.  Cerwin it is, that the Lws of thofe three Jaw-
givershad great prerogatives. The firik of fame, becaufe they were the pattern
mong/ ‘the Grecians : The fecond of lafting, for they continied longelt with-
out alteration : The third, of a fpirit of reviver, to be often opprefled, and

‘AsoncsT the feven Kings of Rome four were law-givers : for it is moit
true, that a difeourfer of Jraly faith; There was never flate fo well fwaddled
in the infancy, as the Roman was by the virtue of their firit Kings; which
Tﬁ% rincipal caufe of the wonderful gmgth of that ftate in after-times.

Pk g e
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AN OFFER OF A DIGEST

" Tur Decemuirs laws were laws upon laws, not the original'; for they
laws of Graecia, upon the Rmi?m ftock of laws and cufforms = But
fuch was their fuccefs, as the twelve tables which' they compiled were the

main body of the laws which framed and wiclded the great body of that
ftate. Thefe lafted a long time, with fome fupplementals and- the Pretorian
ediéts i Mo ; which were, in refpect of laws, as writing tables in f&WE#‘
Wrafs ; the one to be put in and out, as the other is permanent. Lucins Gor-
nelius Sylla reformed the laws of Rome : For that man had three fingularities,
which never tyrant had but he ; That he was a lww-giver, that he took part
with the nobility, and that he turned private man, not upon fear, but upon

fidence. M N

EDE‘;:I'ES;{R long after defired to imitate him only in the firft, for otherwife
he relied upon new men ; and for refigning his power Seneca deferibeth him
right: Cacfar ladium cito condidit, nunquam ofurt. Caefiar foon fheathed
his fword, but never put it off. And himfel took it upen him, faying in
fcorn of Sylle’s refignation; Sylla nefeivit literas, dicfare non potuit, Sylla
knew no letters, hh: muéd not gifhltt. Eut for the part of :} law-giver, q;—
cero piveth him the attribute ; Caefar § ab eo quacreretur, quid egiffet in togd 3
7 kA pad mﬁr‘ggﬁﬂ-w .

-kgrﬁ refpondiffet multas & pracclaras tuliffe ; if you

he in the gown, he would have anl'wcrgd, that he made many excellent
laws. His nephew Awguffus did tread the fame fteps, bue with deﬁ int,
hnmuﬁ:ufhfsplung reign in peace; whereof one of the pocts of hi P;':;f;
faith, . ,U.'

Pace datd terris, animum ad civilia wertit
Sura fium ; legefque tulit juftifimus auctor.

Frow that time there was fuch a race of wit and autherity, between the
commentaries and decifions of the lawyers, and the edicts o? the E 3
as both law and lawyers were out of breath. Whercupon ‘fuffinian in the
end recompiled both, and made a body of laws fuch as might be wiclded,
which himfelf calleth glorioufly, and yet not above truth, the edifice or ftruc-
ture of a facred temple of juftice, built indeed out of the former ruins of books,
as materials, and fome novel conftitutions of his own. "
In Athens they had Sexviri, (as Afchines obferveth) which were ftand-
ing commiffioners, who did watch to difeern'what faws waxed impr for
the times, and what new law did in any branch crofs a former law, and fo ex
gfficio propounded their repeal,
" Kinc Edgar collected the laws of this kingdom, and gave them the firength

~0f a faggot bound, which formerly were difperfed; which was more glory to

him than his failing about this ifland with a potent fleet : for that was, as the
feripture faith, wiz pavis in mari, the way of a fhip in the fea; it vanifhed,
but this lafteth.  Alpbonfo the wife, (the ninth of tI;mr nam;} King of Caftile,
compiled the digeft of the laws of Spaifn, intitled the Sreze i’-’ﬂiﬁs& an ex-
cellent work which he finithed in feven years.  And as Tacitus noteth well,
that the capitol, though built in the beginnings of Rome, yet was fit for
the great monarchy that came after; fo that building of laws fufficeth the
greatnels of the empire of Spain, which fince hath enfued. i e

LE WIS XI had it in his mind (though he performed it not) to have
made one conftant law of Franmce, extracted out of the civil Roman law, and
the cuftoms of provinces which are various, and the King's ediéts, which' with
the French are flatutes,  Surely he might have done well, if, like as he brought
the crown (as he fid himfelf)” from Page, fo he had brought his people from
"2

Lackey ;
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; not to run up and down for their laws to the civil law, and the or-
inances, and. the cuffoms and the diftretions of courts and difcourfes of philo-
hers, as they ufe to do. g L - -

. Kine Henry VIIL, in the twenty feventh year of his reign, was autho-
rized by parliament to nominate thity-two commiffioners, part ecclefiaftical,
and.part temporal, mpcgethtmnm law, and to make it agreeable to the
%, and the law of the land ; but it took not effect: for the aéts of
that King were commonly rather proffers and fames, than cither well-
"grounded, or well purfued: but, I doubt, I errin producing fo many exam-
es. Foras Cicers faid to Caefar, fo 1 may fay to your Majelly, Ni/ valgare

widers poffit. ‘Though indeed this well underflood i far from vul-
gar = . For. that the laws of the moit kingdoms and ftates, have been like build-
1ngs of many pieces, and patch'd up from time to time according to occafions,
t frame or model.

Now for the laws of England (if I {hall {fpeak my opinion of them with-
out parmj]ﬂrdm]w to my profeilion or muntri;} for the matter and nature of
‘them, I them wife, juft, and moderate laws : they give to God, they
give to Cagfar, they give to the fubject, what ap ICLLDE(E th. It is true th
are as mixt as our langua{gc,f eompounded-of Brityfh, Roman, Saxon, .Dnn.g?:
Norman cuftoms : And furely as our language is thereby fo much the richer,
{o our laws are likewife by that mixture the more complete.

.. Nerruer doth this attribute lefs to them, than thofe that would have

to have flood out the fame in all mutations, For no tree is fo good fisit
i,

as traniplanting and ing. 1 remember what ha to Cal=
ﬁém:?rifﬂf fuﬁznwbdg.rfkmrﬁrﬁ’s gl:uurt, and was grown iht}:?m;bme difplea-
ure with him, becaufe he could not well brook the Perjfian adoration, Ata
fupper (which with the Grecians was a great part talk,) he was defired (the
‘King being prefent) becaufe he wasan cloquent man, to fpeak of fome theme,
~ whi niﬁ.md; and chofe for his theme, the praife of the Macedonian nation,
ough it were but a filling thing to praife men to their faces, yet he
it with fuch advantage of truth, and avoidance of flattery, and
with fuch life, as was much applauded by the hearers.  The King was the
lefs pleafed with it, not loving the man, and by way of difcountenance faid :
It was ealy o be a fmd orator in a pleafing theme. But, faith he to him,
turn your ftyle, and tell us now of our faults, that we may have the profit,
- and not you the praife only ; which he prefently did with fuch quicknefs, that
Alexander f2id, That malice made him eloquent then, as the theme had done
before. (I dhall not fall into either of thefe extremes, in this fubject of the
laws of England ; I have commended them before for the matter, but furel
they alk much amendment for the form ; which to reduce and perfect, I ho
‘1o be one-of the greateft dowries that can be conferred upon this kingdom :
which work, for the excellency, as it is worthy your Majeliy’s act and times,
fo it hath fome circumitance pmpﬁg agreeable to your perfon, God hath
bleffed your Majety with pofterity, I am not of opinion that Kings that
. are. barren are fitteft to ﬁ.;gﬂy perpetuity of generatians, by perpetuity of
_ noble aéfs ; but contrariwife, that they that leave polterity are the more in-
terefted in the care of future times; that as well their progeny, as their peo-

_ ple, may participate of their merit,
-_g’fuﬂ; %@ is a great mafter in juftice and judicature, and it were pity
the fruit of -

. the fru that your virtae, fhould not be tranfimitted to the ages to come,
Your Majefty alfo reigneth in learned tinies, the more (no doubt) in regard of
‘your own  perfection- in learning, and your patronage thercof. And it hath

w01 P 3 been
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been the mifhap of works of this nature, that the lefs learned time hath (fome-
times) wrought upon the more learned, which now will not be fo. As for,
my felf, the law was my profeffion, to which Iam a debtor: fome little helps,
1 have of other ares, which may give form to matter ; and 1 have mw:} ]

God's merciful chaftifement, and by his fpecial providence,) time and leifure
to put my talent, or half talent, or what it is, to fuch exchanges as may per-
haps exceed the intereft of an adtive life, Therefore, as in the beginning of
my troubles, I made offer to your Majefty to take painsin the flory ﬂf,i«g_q
land, and in compiling 2 method and digeft of your laws, {o have I performed
the firft (which refted but upon my felf)) in fome part ; and I do inall hum-
blenefs renew the offer of this Jater (which will require help and affiftance)
to your Majefly, if it fhall ftand with your good ure to employ my fer-

vice therein,

THE
| o B il s [ s, el
OF THE

COMMON LAW

L]

ENGLAND.

CONTAINING,

I. A Colletion of fome principal Rules and Maxims of the Common Law,
with their Latitude and Extent.

II. The Usk of the Common Law, for prefervation of our Perfons,
Goods, and good Names ; according to the Laws and Cuftoms of thiy
Land.

TO HER

Sacred MAJESTY.

Do here moft humbly prefent and dedicate to your facred Majefty a fheaf
and clufler of fruit of the good and favourable feafon, which by the in-
fluence of your happy government we enjoy ; for if it be true that filens
leges inter arma, it is alio as true, that your Majefty is in a double refpeét the
litc of our laws ; once, becaufe without your autherity they are but litera
morisg 3
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wortua 5. and dguh in, becanfe you are the life of our peace, without which laws
Se03  Bas. Anilis the v s db ol orly maltain’ and move) the
B‘ﬁ‘?‘ﬁ]fﬁcgntmd to perfect and renew it ; o your ficred Majefty, who
sanima lerds, doth not only give unto your laws force and vigour; but alfo
1 careful of their amendment and reforming ; wherein your Maje-

's proceeding may be compared, as in that part of your government for if
pour government be confidered in all the parts, it is incomparable) with the .
ngs of the moft excellent Princes that ever have reigned, whofe
tudy a 'Imi:hbuc?r;h always 10 nd;rn and honour times of peace, with

ie amendment of the policy of their laws. Of this proceeding in Augujfius
Caefar the teftimony yet remains.

- Pace data terris, antmum ad civilia vertit

I3 Sura funm ; legefque tulit juflifimus aucfor.

Hence was collected the difference between geffa in armis and aéla in toga,
whereof Cicers dil’puﬁ thus: Y "

- ECQUID e, quod tam praprie dici poffit, aitum cjus, qui togatus in re=pyyy .,
publica cum p@iﬁj& Tmperiogue verfatus _/;{6 quam lex ? gf;t‘rf - Sy e Vi
chi : leges Semproniae proferentur. SQuacre Syllac: Corneliae, RQuid? Cn.
Pompeii tertius confilatus in quibus aétis confiftit ¢ nempe inlegibus. A Coc-
Jare :% i quaereres quidnam egiffet in urbe et in toga : lges multas fé re-

et pracclaras tuliffe. A : \

fame: defire long after did fpring in the Emperor fufinian, being
rightly called Ultimus Imperatorum  Romansrum, who having peace in the
heart of his empire, and making his wars profperouily in the remote places
nfhls dominions by his licutenants, chofe it for a monument and honour of
his government, to revife the Roman laws from infinite volumes and much
repugnaficy, into one competent and uniform corps of law; of which
mat

If doth fpeak glorioufly, and yet aptly, calling it, froprium e:

Jfaniiimum templum juftitiae confecratum : a work of great excellency in-
deed, as may well appear, in that France, Ituly and Spain, which have long
fince fhaken off the yoke of the Reman Empire, do yet neverthelels continue

to ufe the policy of that law : but more excellent had the work been, fave
thit the more ignorant and obicure time undertook to correct the pore
- Ia.nﬁl and flowsifhing time. To conclude with the domeftick example of
one ¢ jb.lrM.l]:ﬁ_',r's royal anceftors : King Edward 1, your Majeity’s famous
progenitor, and the principal law-giver of our nation, afier he had in his
younger given himfelf futisfaction in the glory of arms, by the enter-
prize of the Holy Land, and having inwm'c;l’j)mce (otherwife than for the in-
vafions which himflf made upon Wales and Scotland, parts far diftant from
the centre of the realm,) he bent himfelf to endow his ftate with fundry no-
table and fundamental laws, upoh which the government hath ever fince
principally refted.  Of this example, and others the like, two reafons may be
given; the becaufe: that Kings, which either by the moderation of their
natures, or the maturity of their years and judgment, do temper their mag-
mity ith juitice, do wilely confider and conceive of the exploits of am-
als ‘_‘ﬁhﬁiﬂ,“hs actions rather” great than good ; and fo diftafted with that
coltfe of winting honour, they convert their minds rather to do fomewhat
r the beteer uniting of human fociety, than for the diffolving or difturbing

he fame.  Anot Ee: reafon is, becaufe times of peace for the moft part

ng ‘with'them abundance of wealth, and finefic of cunning, do draw
"1¥firther confequence multitude of fuits and controverlics, and :r.buﬁ:;\ of
; D aw
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w by evafions and devices; which inconveniences in fuch time growing
Emm gmtml, do more inflantly follicic for the amendment of laws tﬁ;ﬁ
{train and repre(s them. ; * | i e

Your Majefly’s reign having been blefled from the higheft “_':I:h_ inward

and falling into an age wherein if {tience be increafed, confcience is
rather decay'd; and if mens wits be great, their wills be greater; and where-
in alfo laws are multiplied in number, and flackened in vigour and execution ;
it was not poffible but that not only fuits in law fhould multiply and increafe
(whereof a great part are always unjuft) but alfo that all the indiret courfes
and practices to abufe law and juitice fhould have been much attempted and
put in ure, which no doubt had bred greater enormities, had they not by the
royal policy of your Majefty, by the cenfure and forefight of your Council-ta-
ble and Star-chamber, and by the gravity and integrity of your benches, been
repreffed and reftrained ; for it may be truly obferved, that as co i
frauds in contracts, bargains, and affurances, and abufes of laws by delays,
covins, vexations, and corruptions in informers, jurors, minifters of juitice, and
the like, there have been fundry excellent fltatutes made in your Iuifajcﬂfa
time; more in number, and more politick in provifion, than in any of gnur
Maijefty's predeceflors times. -4

But Iam an unworthy witnes to your Majefty of an higher intention
and project, both by that which was publifhed by your Chancellor in full
parliament from your royal mouth, in the five and thirticth of your h
reign ; and much more by that which I have been fince vouchfafed to =
ftand from your Majefty, imparting a purpofe for thefe many years infufed in-
to your Majefty’s breait, to enter into a general amendment of the ftate of

r laws, and to reduce them to more brevity and certainty, that the great
lownefs and unfafety in afiurances of lands and goods may be ftrengthened,
the fwerving penalties that lic upon many fubjets removed, the execution of
many profitable laws revived, the judge better directed in his fentence, the
counfellor better warranted in his counfel, the {tudent eafed in his readin
the contentious fuitor that feeketh but vexation difarmed, and the huuéi
fuitor that feeketh but to obtain his right relieved ; which purpofe and inten-
tion, as it did {irike me with great admiration when I heard it, {0 it might
be acknowledged to be one of the moft chofen works, and of the high
merit and beneficence towards the fubjet, that ever entered into the mind
of any King; greater than we can imagine, becaufe the imperfections and
dangers of the laws are covered under the clemency and excellent mﬁn
of your Majefty’s government. And though there be rare _ of it
in government, as it cometh to pafs in things fo excellent, there no
precedent full in view but of Fwuffinian, yer I muft fay as Creere {ad to
Caefar, Nibil vulgare te dignum wideri poteff ; and as it is no doubt a pre-
cious fced fown in your Majefty’s heart by the hand of God’s divine Majefty,
fo I hope, in the maturity of your Majefty’s own time, it will come up and
bear fmi;:rl B!l;t to return thence whither I have been carried ; obferving
in your Majelty, upon fo notable proofs and nds, this difpofition in
:ntrsl of a ﬁuérmtp:nd royal mgaf:; to the E,lrf:ndmmt ﬂfy;:!ﬁ' I'a,;irls,;;:é
having by my private labour and travel colleéted many of the grounds of the
common law, the better to eftablifh and fettle a certain fenfe of law, which
doth now too much waver in incertainty, I conceived the nature of the fub-
jet, befides my particular obligation, was fuch, as I ought not to dedicate
the fume to any other than to your facred Majefty ; both becaufe though t
collection be mine, yet the laws are yours; and becauft it is your Majefty's
reign
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ign that hath been as a goodly feafonable fpring weather to the advancing
%fﬁ;ﬂﬂﬂi: arts of peace. And fo concluding with a prayer anfwerable
to the prefent argument, which i, that God will continue your Majefty’s
reign in a happy and renowned peace, and ﬂmthewﬂliguidc both your po-
licy and arms to purchafe the continuance of it with furety and honour, I
molt humbly crave pardon, and commend your Majefly to the divine pre-

s |
T

fervation.

']
FILE

Your facred MajesTY's moff humble
and obedient fubject and fervant,

Francis Bacon

THE

o L R DI TREIEY, SR 9 N 0

Hoip every man a debtor to his profeffion; from the which as men of
I courfe do feek to receive countenance and profit, {o ought they of duty

to endeavour themfelves by way of amends, to be a help and ornamene
thereunto. ‘This is performed in fome degree by the honeft and liberal prac-
tice of a profeffion, when men fhall carry a refpect not to defcend into any
courfe that is corrupt and unworthy thereof, and preferve themfelves free
from the abufes wherewith the fame profeilion is noted to be infected ; but
much more is this performed if a man be able to vifit and ftrengthen the
roots and foundation of the fcience it felf; thereby not only gracingitin re-

ion and dignity, but alfo amplifying it in perfection and fubftance. Ha-

'Eii therefore from the beginning come to the ftudy of the laws of this realm,

with a defire no e (if T could attain unto it) that the fame laws fhould be
the better for my induftry, than that my felf fhould be the better for the
knowledge of them: I do not find that by mine own travel, without the

help of authority, T can in anykind confer fo profitable an addition unto that

{cience, as by colle@ing the rules and %munds difperfed throughout the body
of the fame laws; for hereby no finall light will be given in new cafes, where-
in the authorities do fquare and vary, to confirm the law, and to make it re-
ceived one way; and in cafes wherein the law is cleared by authority, vet
neverthelefs to fee more profoundly into the reafon of fuch judgments and
ruled cafis, and thereby to make more ufe of them for the decifion of other
cafes more doubtful ; fo that the incertainty of law, which is the principal
and moft juft challenge that is made to the laws of our nation at this time,
will, t.gus new ftrength Lid to the foundation, be {omewhat the more fet-

tled and correted : neither will the ufe hereof be only in deciding of doubts,

“and helping founduefs of judgment, but further in gracing of argument, in

correcting unprofitable fubtlety, and reducing the fame to a more found and
fubftantial fenfe of law, in reclaiming vulgar errors, and generally the amend-
‘“ - g i.nfDIDE fi ﬂfﬂlﬁ very nature and com exion ﬂf the Whﬂll: ].’].Wi
ﬂ_ : {'-tir. efore the ‘conclufions of reafons of this kind are worthily and ;ﬁﬂy

..:_;.:.,,T.,; i ]ﬂd-
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called by a ereat civilian kgum leges, laws of laws, for that many placita legum,
that ;g?ypaﬁtlar and pofitive fﬁmings of laws do eafily declglr'r& from a good
temper of juftice, if they be not rectified and governed by fuch rules. o o
Now for the manner of fetting down of them, Ihave in-all points, to.the
beft of my underftanding and forefight, applied my felf not to that which. .
might feem moft for the oftentation of mine own wit or knowledge, but-to.
that which may yicld moft ufe and profit to the ftudents and profefforsiof.
our laws. - L aable
Anp therefore, whereas thefe rules are fome of them ordinary and vulgar,
that now ferve but for grounds and plain fongs to the more {hallow and im-.
pertinent fort of arguments; others of them are gathered and extracied lout of
the harmony and congruity of cafes, and are {uch as the wilelt and deepeft
fort of lawyers have in judgment and ufe, though they be not able many times
to exprefs and fet them down, : -
For the former fort, which aman that fheuld rather write to rilean high
opinion of himflf, than to inftruct others, would have omitted, as trite and
within every man’s compafs; yet nevertheles I have not affected to :
them, but have chofen out of them fuch as I thought good: I have reduced
them to a true application, limiting and defining their bounds, that theymay
not be read upon at large, ‘but reftrained to a point of difference : for as both
in the law and other iciences, the handling of queflions by common-place .
without aim or application is the weakeft ; fo yet neverthelefs many common
principles and generalities are not to be contemned, if they be well derived
and deduced into particalars, and their limits and exclufions daly ned :
for there be two contrary faults and extremities in the debating and g
out of the law, which may be beft noted in two feveral manner of argn .
ments, Some argue upon general grounds, and come not near the point in
queftion ; others without laying any foundation of aground or difference, do
loofely put cafes, which though they go near the point, yet being fo fcat-
tered, prove not, but rather firve to make the law appear more doubtfuly
than to make it more plain, ; R I
" SpconpLy, whereas fome of thefe rules have a concurrence with the civil
Roman law, and fome others a diverfity, and many times an tion, fuc
grounds which are comumon to our law and theirs I have not affeéted to
guife into other words than the civilians ufe, tothe end they might feem in-
vented by me, and not borrowed or tranflated from them: No, but I tookhold
of it as a matter of greater authority and majefty to fee and confider the con-
cordance between the laws penn’d, and as it were dictated werdatim by the, fame
reafon: on the other fide, the diverfities between the civil Rawar rules of
law and ours, happening cither when there is fuch an indifferency of reafon
{o equally balanced as the one law embraceth one courfe, and the other the
contrary, and both jult, after either is once pofitive and certain ; or where the
laws vary in regard of accommodating the law to the different confiderations
of eftate, I have not omitted to-fet down. 4 ol
Tuirpry, whereas I could have digefted thefe rules into a certain me-
thod or order, which I know would have been ‘more admired, as thatwhich
would have made every particular rule through coherence and relation unto
other rules feem more cunning and dl:cP, yet I have avoided fo 1o do, be-
caufe this delivering of knowledge in diftinét and dif~joined aphorilms, doth
leave the wit of man more free to turn and tofs, and make ufe of that which
15 fo delivered to more feveral purpofes and applications ; for we fee that all
the ancient wifdom and fcicnce was wont to be delivered in that form, as may
2
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be feen by the parables of Sofomen, and by the aphorifims of Hippocrates, and
the moral verfes of is and Phoeylides, but chiefly the of the
civil law, “which hath taken the fame courfe with their rules, did confirm me
n my f@iﬂiﬂﬂ{_ ;

FourruLy, Whereas I know very well it would have been more plaufible
and more current, if the rules, with the expofitions of them, had been fet
down ‘either in Latin or in Englifh; that the harfhne$s of the language might
not have difgraced the matter; and that eivilians, ftates-men, fcholars, and
other fenfible men might not have been barred from them; yet I have for-
faken that grace and ornament of them, and only taken this courfe : the rules
themfelves 1 have put in Lat/n, not purified further than the propriety of the
terms of the law would permit ; which language I chofe as the briefeft to con-
trive the rules compendioufly, the apteft for memory, and of the greateft au-
thority and majefty to be avouched and alledged in argument : and for the
expofitions and diftinctions, I have retained the peculiar language of our Law,
becaufe it fhould not be fingular among the books of the fame fcience, and
becaufe it is moft familiar to the ftudents and profeflors thereof, and becaule
that it is moft fignificant to exprefs canceits of law ; and to conclude, it is
a langnage wherein a man fhall not be inticed to hunt after words, but mat-
ter ; and for the excluding of any other than profeffed lawyers, it was bet-
tef manners to exclude them by the ftrangenels of the lahguaie, than by the
abfeurity of the conceit; which is as though it had been written in no pri=
mzng retired language, yet by thofe that are not lawyers, would for the
smoft part not have been underftood, or, which is worfe, miftaken.

Firrury, Wheress I might have made more flourith and oftentation of
reading, to have vouched the authorities, and fometimes to have enforced or
noted upon them, yet I have abftained from that alfo ; and the reafon is, be-
eaufe I-j?;t]!ged it a matter undue and prepofterous to prove rules and maxims,
wherein 1 had the example of Mr, E::!ﬁm-andm Fitzberbert, whole
writings arc the inflitutions of the law of Englund : whereof the one forbear-
eth to vouch any authority altogether ; the other never reciteth a book, but
when he thinketh the cale fo weak of credit in it felf, as it needs a furety ;
and thefe two I did far more efteem than Mr. Perkins ov Mr. Staundford that
have done the contrary.. Well will it appear to thofe that are learned in the
laws, that many of the cafes are judged cafes, cither within the books, or of
frefh report, and moft of ‘them fortified by judged cafes, and fimilitude of
reafon; “though in fome few cafes I did intend exprefly to weigh down the
authority by evidence of reafon, and thercin rather to correct the law, than
cither to a received error, or by unprofitable fubtlety which corrupteth
the fenfe of law, to reconcile contrarieties. For thefe reafons I refolved not to
derogate from the authority of the rules, by vouching of any of the autho-
rities of the cafes, though in mine own copy I had them quoted : for although
the meanncels of mine own perfon may now at firft extenuate the authority of
this collection, and that every man is adventarous to controul ; yet furely ac+
cording to Gamaliel's reafon, if it be of weight, time will ferde and autho-
rize ity if it be light and weak, time will reprove ir, So that to conclude,
you have here 1 work without any glory of affected novelty, or of method,
or of language, or of quotations and authorities, dedicated only to ufe, and
fubmitted only to the cenfure of the learned, and chiefly of time.

“Lasryiy, there is one point above all the reft I account the moft material
for making thefe realons indeed profitable and inftructing ; which is, that

be not fet down alone like {hore dark oracles, which every man will be
g ).l E coTtant

17



i8

Lict. cap.
Difeon,
R

6 H. 2. 2.

b e

nary.

MAXIMS OF THE .LAW.

content ftill to allow to be true, but in themean time they give lictde light o
direction ; but I have attended them, (a matter ot ractited, 1o not i the
civil law to any purpole ; and for want whereof indeed, the rules are biie as
proverbs, and many times plain fallacies,) '.i'lfl!:h a clear :md Pﬂfplﬂﬂﬂﬂsﬁpo—
fition, breaking them into_cafes, and opening them with diftinctions, and
fometimes fhewing the reafons whereupon they depend, and the affinity they.
have with other rules. And though I have thus, with as good di ,
and fore-fight as I could, ordered this work, and as I might fay, without
all colours or {hews, hufbanded it beflt to profit, yet neverthelefs not wholly
trufling to mine own judgment, having colletted three hundred of them ;
1 thought good before I brought them all into form, to publifh fome few,
that by the tafte of other mens opinions in this firft, 1 might receive cither
approbation in mine own courle, or better advice for the altering of the other
which remain: for it is great reafon that that which is intended to the profit
of others, thould be guided by the conceits of others, ;

THEB
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Reg. 1. In jure mon remota caufa fed proxima [peElatur.

pulfions one of another ; therefore it contenteth itfelf with the imme-
diate caufe, and judgeth of ats by that, without looking to any farther
o _ :
As if an apnuity be ted pro comfilio impenfo & impendendo, and the
antee commit trmjt;:m, “émr::ehy ]‘:is im'mji that the grantor cannot
E:wc accefs unto him for his counfel, yet neverthelefs the annuity is not de-
termined by this non feafance ; yetit was the grantee’s act and It to com-
mit the treafon, whereby the imprifonment grew : but the law looketh not
fo far, but excufeth him, becaufe the not giving counfel was compulfory,
and not voluntary, in regard of the imprifonment. il

So if a parfon make a leale, and be deprived or refign, the fucceffors fhall
avoid the leafe; and yer the caufe of deprivation, and more ftrongly of a re-
fignation, moved from the party himfelf: but the law regardeth not that,
becaufe the admuffion of the new incumbent is the aét of the ordin

So if 1 be feifed of an advowion in grofs, and an ufurpation be had againt
me, and at the next avoidance I ufurp arere, I fhall be remitted : and yet the
prefentation, which is the at remote, is mine own aét; but the admifiion of
my clerk, whereby the inheritance is reduced to me, is the aét of the ordi-

IT were mfinite for the law to judge the caufes of canfes, and their im-

So if I covenant with 1 8, a ftranger, in confideration of natural love o
iny fon, to {tand feifed to the ufe of the faid 7. 8. to the intent he fhall
infeoff my fon; by this no ufe arifeth to 1. 8. becaufe the law doth refpect

that there is no immediate confideration between me and 7. 8,

-So
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- 80 if I be bound to enter into a flatute before the mayor of the flaple at
Auch-a day, for the fecurity of a hundred pound, and the oblizee, before the
~.day; accept of me a leafe of an houfe in fatisfaction ; this is no plea in debr
. mpon my obligation, and yet the end of that ftatute was but fecurity of mo-
~.mey : but becaufe the entring into this flatute it felf, which is the immediate
att whereunto I am bound, is a 1 aét which lieth not in fatistaétion,
therefore the law taketh no confideration that the remote intent was for
-,;w..-&:r if I make a # feoffment in fee; upon condition that the feoffee (hall
infeoff over, and the feoffee be difieifed, and a defcent caft; and then the
feoffee bind himfelf in a ftatute, which ftatute is difcharged before the reco-

very of the Jand : this is no breach of the condition, becaufe the land was ne-

ver liable to the {tatute, and the poffibility that it {hould be liable upon the re-
~covery, the law doth not refpect.

So if I enfeoff two, upon condition to enfeoff, and one of them take a
wife, the condition is not broken, and yet there is a remote poffibility that
the jointenant may die, and then the feme is entitled to dower.

So if a man purchafe land in fee-fimple, and die without iffue; in the firit
degree the law refpecteth dignity of fex and not proximity ; and therefore the
remote heir on the part of the father fhall have it before the near heir on the

of the mother: but in an ree paramount the firlt the law refpeSteth
m, and therefore the near héfﬁ' the grand=mother on the part of Pﬂﬁ; fa=
tgcer, {hall have it before the remote heir of the grand-father on the part of Plowd. 40,
the father.

THis rule faileth in covinous acts, which though they be conveyed through
many degrees and reaches, yet the law taketh heed to the corrupt beginning,
and counteth all as one entire act.

. As if a feoffment be made of lands held by Knights fervice to I S. upon
condition that within a certain time he fhall infeoff I, D, which feoffiment
to L. D. {hall be to the ufe of the wife of the firft feoffor for her jointure, -,
this feoffment is within the ftatate of 32 H. VIIL nam dolus circuitu non pur-
gatur. -
. In like manner this rule holdeth not in criminal acts, except they have a
full interruption ; becaufe when the intention is matter of fubftance, and that
which the law doth principally behold, there the firft motive will be princi-
pﬂ]ﬁ regarded, and not the laft impulfion. As if I S. of malice prepenfed
ichargeth a piftol at 7. D. and mifieth him, whereopon he throws down his
piftol and flies, and I, D. purfueth him to kill him, whereupon he turneth
and killeth 1, D, with a dagger ; if the law fhould confider the lait impul-
five caufe, it thould fay that it was in his own defence 3 but the law is other-
wife, for it is but a purfuance and execution of the firft murderous intent,

Bur if L 8. had tallen down, his dagger drawn, and Z D, had fallen by 44 £0.5. 40
hafte upon his dagger, there L. D. had been felo de ff, and L S. thall go
quit.

ALso you may not eonfound the a& with the execution of theact; nor
the entite act with the laft part, or the confummation of the act.

For if a diffeifor enter into religion, the immediate caufe is from the party, | ;. e i
though the defeent be caft in law ; but the law doth but exccute the aét diic.
which' the party procureth, and therefore the defcent fhall not bind, & jic
£ ganrerfo.

1

I'b: ’.H. 49. & 41. El Julius Winningtons cafe, ore  report per le treffeversnd Judge, le Snr Coke,
i .
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It a leafe for years be made fof rendring a'fent, and the lefiee make a feefl-

ment of part, and the leffor entet, the immediate caufe is from the lavin re=i
fpect of the forfeiture, though the‘entry be ‘the aft of -ﬂ!::fa.r:y:-.hatthdz:imn
but the purfuance and putting in execution of the title which the law givethz.

and therefore the rent or condition fhall be apportioned. Aty ol bl

gH. 7.24.
3y P &M
LF. 143

=H. 4. 19
= H. b. 44

18 Ed. 3.32.

So in the binding of a rﬂ;’-b}f a defcent, you. are to confider the whole
the defent cait ; and if ac all times tha—ped‘amihm

time from the difleifin to-
not privileged, the defcent binds. : Wil ey
Axp therefore if a feme covert be difleifed, and the baron dieth, and fhe
taketh a new hufband, and then the defcent is caft : or if a man that is not sufra
guatuor maria, be dificifed, and he retarn into England, and go over {ea again,
and then a defcent is caft, this defeent bindeth, becaufe of the fnferim when
the perions might have entered ; and the law refpecteth not the ftate of the
pc:rf:]]n at the laft time of the defcent caft, but a continuance from the
diffeifin to the defcent, : i R ¥
So if baron and feme be, and they join ina feoffment of the wife's.Jand
rendring a rent, and the baron die, and the feme taketh a new hufband be-
fore any rent-day, and he accepteth the rent, the feoffment is affirmed for
EVET, . E20t)

Reg. 2. Nan potef) adduci exceptio ejufdens reiy cujus petitur diffolutio. |

I were impettinent and contrary in it felf, for the law to allow of a E
in bar of fuch matter as is to be defeated by the fame fuit ; for it is includéd:
otherwife a man {hould never come to the end and effeét of his fuit, but
cut off in the way. : ;

Axp therefore if tenant in tail of a manor, whereunto a villain is regar=
dant, difcontinue and die, and the right of the entail defvend to the :E:
himfelf, who brings a _formedson, and the difcontinuee pleadeth villainage ¢
this is no plea, becaufe the divefting of the manor, which is the intention of
the fuit, doth include this plea, becaufe it determineth the villainage. ©

Soif tenant in antient demefne, be diffeifed by the Lord, whereby the
{eigniory is fufpended, and the diffeifee bring his aflize in the court of the
Lord, franck fee is no plea, becaufe the fuit is brought to undo the diffeifin;,
and to revive the feigniory in ancient demefne. R IT N 1

S0 if'a man be attainted and cxecuted, and ‘the heir I:u:ir;g a writ of error.
upon the asainder, and the corruption of blood by the fame attainder, be
pr:andtd, to interrupt his conveying in the fime wric of error 5 this is no pleay
for then he were without remedy ever to reverfe the attainder. . ol 0

" So if tenant in tail difcontinue for life rendring a rent, and the iffue bri
a formedon, and the warranty of his anceftor with affets be pleaded againit
him, and the affets is kid to be no other but his reverfion with the rent;
this is no plea, becaufe the formedm which-is brought to undo this difconti=
nuance doth inclofively undo' this new reverfion in fee with the rent: there~
unto annexed, ' e e e . (1

Bur whether this rule may take place where the matter of the plea is,
to be avoided in the fame fuit but in another fuit, is doubtful; and I rather
take the law to be that this rule doth extend to fuch eals, for otherwilethe
party were at a mifchief, in refpect the exceptions and bars might be pleaded
crofs either of them in the contrary fuit, and fo the party altogethes preveinted
and ntercepted to come by his right. b
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8o if a man be attainted by two feveral attainders, and there 15 error in
them both, there is no reafon but that there fhould be 2 remedy open for the
hﬂretﬂ reverfe thofe attainders being erroncous, as well if they be twenty

as one.

Axp therefore if in a writ of eror brought by the heir of one of them,
the attainder fhould be a plea peremptory; and o again if in error broughe
of that other, the former fhould be a plea, thele were to exclude him utter-
ly of his right; and therefore it bea good replication to fay that he
hath a writ of error nding of that alfo, and fo the court {hall proceed :
but no judgment {hall be given till both pleas be difeufled ; and if cither lea
be found without error, there fhall be no reverfal either of the one or the
other; and if he difcontinue cither writ, then it fhall be no longer 2 plea; and
fo of feveral outlawrics in a perfonal action.

Anp this (eemeth to me more reafonable, than that generally an outlawry
or an attainder fhould be no plea inawrit of eror brought upon a diverle
ocutlawry or an attainder, as 7 H.IV.and 7 H. V1. feem to hold; for that is
a rem too large for the milchief ; for there is no reafon but if any of
the outlawries or attainders be indecd without error, but it fhould be a
peremptory plea to the perfon in a writ of error as well as in any other

101,

But if a man levy a fine fir conufaunce de droit come ceo que if ad de fon
done, and fuffer a recovery of the fame lands, and there be error in them
both, he cannot bring error firlt of the fine, becaufe by the recovery his ti-
tle of error is difc and releafed in law sncluffvd, bat he muit begin
with the etror upon the recovery (which he may do, becaufe a fine exccuted
barreth no titles that accrue de puifite temps after the fine levied) and {0 re-
ftore himfelf to his title of error upon the fine: but o it is not in the former
cafe of the attainder ; for a writ of error to a former attainder is not given
away by a fecond, except it be by exprefs words of an act of parliament, bug
only it remaineth a plea to his perfon while he liveth, and to the conyeyance
of gis heir after his death.

Bu'r if a man levy afine where he hath nothing in the land, which inurcth
by way of conclufion only, and is executory againft all purchafes and new
titles which fhall grow “to the conufor afterwards, and purchale the land,
and fuffer a recovery to the conufee, and in both fine and recovery, there is
erroe; this fine is Fanus bifrons, and will look forward, and bar him of his
writ of error t of the recovery ; and therefore it will come to the rea-
fou of the firlt cafe of the atwinder, that he muft reply that he hath a wric
alfo depending of the fame fine, and {0 demand judgment.

T'o return to our firfl purpofe, like law it is if tenant in til of two acres
mile two feveral difcontinuances. to feveral perfons for life rendring a rent,
and bringeth a farmedon of both, and in the formedon brought of white acre
the reverfion and rent referved uﬂ black acre is pleaded, and fo contrary, I
take it to be a good replication, he hath a formedon alfo upon that de-
pending, whereunto the tenant hath pleaded the defcent of the reverfion of
white acre, and {o neither fhall be a bar ; and there is no doubt but if
i:-a_-ﬁrmd‘gr the warranty Ef tenant in tail with affets be pk}::ti];'d, it is no

ication for the iffue to fay, that a praecipe dependeth brought by I §. t0
Bl the-afibts, 7 praecipe gt by
" Bur the former cafe ftandeth upon the particular reafon before men-

Your. 1V, F Reg.
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Reg, 5. Ferba fortius aceipiuntur contra proferentem.. . |

b Rl
Tuis rule, that a man’s deeds and his words fhall be taken {tsonglied
againit himfelf, though it be one of the moft conmumon. grounds of the law,- it
is notwithftanding a rule drawn out of the depth of reafon; for firlkt it isa
fchool-mafter of wifdom and diligence in making men watchful in theiv own
bufinefs; next it is author of much quict and certainty, and that in twe forts &
firlt, becaufe it favoureth afts and conveyances executed, taking them fhill
beneficially for the grantees and pofiefiors : and fecondly, becaufe it makes an
end of many queflions and doubts about confiru@ion of werds; for if the
labour were only to pick out the intention of the parties, every judge would
have a feveral fenfe; whercas this rule doth give them a fway to take the law
tore certainly one way. il
 Bur this rule, asall others which are very general, is but a found in 'the
air, and cometh in fometimes to help and make up other reafons without any
great inftruction or diretion ; except it be duly conceived in point of diffe~
rence, where it taketh place, and where not, And firft we will examine it inv
grants, and then in pleadings. i ;
Tae force of this rule is in three things, in ambiguity of words, inim=
plication of matter, and deducing or quahtying the ition of fuch grants
as were aminit the law, if they were taken according to their words. .
1R 3. 18, Awp therefore if I. 5. fubmit himfelf to arbitrement of all a&tions and fujts
2t H.7.29. between him and I D. and I N. it reils ambiguous whether the fubmifiion
thall be intended colleétivé of joint actions only, or diffributivé of feveral ations
alfo ; but becaufe the words fhall be taken ftronglictt againft 7. S. that ipeaks
them, it fhall be underftood of both : for if £ S. had fubmitted himfEIf to ar-
bitrement of all actions and fuits which he hath now depending, it
be fuch as are between him and L D. and I. N. now it fhall be unmnd
eollectivé only of joint actions, becaufe in the other cafe large conftruction
Eud hardeft againft him that fpeaks, and in this cafe {brict conftruétion is
rdeft, .

8 AL p.1e. ~ So if I grant ten pounds rent to baron and feme, and if the baron die
that ‘the feme fhall have three pounds rent, becaufe thefe words reft am-
bigous whether I intend three pounds by way of increafe, or three pounds
by way of reflraint and abatement of the former rent of ten pounds, it fhall
be taken fironglieft againft me that am the grantor, that it is three pounds
addition to the ten: but if I had let land to baron and feme for three lives,
referving ten pounds per anmum, and if the baron die’ referving three pounds,
this hall” be taken contrary to the former cafe, to abridge my rent only to
three pounds, . . L Tl

N So if 1 demife omes bofeos meos in villa de Dale for yeass, this pafieth the

zbtli.!::.sﬂ-'ug. feil 5 but if I demife all nf?r lands in Dale exceptis boféds, this ﬂ'lﬁ')gdlb the
trees only; “and not to the foil. ity .o L T e beos on

So ifTow my lands with corn, and let it for years, the corn pafleth to
my leflee, if T except it not; but if I make a leafe for life to LS. upon con-
dition that upen requeft he fhall make me a leafe for years, and LS. foweth
his ground, and then T make requeft, 1. 5. may well make me a leafe excepting
his corn, and not break the condition. 13l 2 )

N, 'So ifIhave free warren in mine own hand, and let myland for i, not
mentioning the warren, yet the leflee by implication have the wusren
difcharged and extinét during his leafe: but if I let the land ana cum lLibera

; WaAryenng,




MAXIMS OF'THE LA W) 23
qarrensd, Ea:cePLing winte acre, there the warren isnot by implication re-
ferved unto meeither to be enjoyed or extinguithed ; but the lefice (hall have
warren agzinlt me in white acre.

“80if £ 8. hold of me by fealty and rent only, and I grant the rent, not 29 AR pl.1on
king of the fealty, yet the fealty by implication fhall paf, becaufe my
grant fhall be taken ftrongly as of a rent fervice, and not of 2 rent fecke. .
OraErRwISE had it been if the feigniory had been by homage, fealtyy 44 Bd. 3. 10.
and-rent, becaufe of the dignity of the fervice, which could not have pafied o
Ey.':imen'dmem by the grant of the rent: but if I be f&ifed of the manar of 26T FL- 60
Dale in fee, whereof I 5. holds by fealty and rent, and I grant the manor
excepting the rent, the fealty thall pafs to the grantee, and I fhall have buta
rent fecke.
8o in grants aguinft the law, if Igive land to 7 . and his heirs males,
this is a good fec-limple, which is a larger eftate than the words feem to in.
tend, and the word males is void. But if I make a gift in tail, referving a
rent to me and the heirs of my body, the words of my body are not void,
and {0 leave it a rent in fee-fimple ; but the word heirs and all are void, . and
Jeaves it but a rent for life ; except that you will fay, it is but a limitation to any
my heir in fee-fimple which fhall be heir of my body ; for it cannot be a rent
in tail by refervation,
_ Bur if I give land with my daughter in frank marriage, the remainder to
1. 5. and his heirs, this grant cannot be good in all the parts, according to
the words: for it is incident to the nature of a gift in frank marriage, that
the donee hold it of the donor ; and therefore my deed {hall be taken fo
ftrongly againft my felf, * that rather than the remainder fhall be void, the
frank marriage, though it be firft placed in the deed, fhall be void asa frank
marria ;
Bur if I give land in frank marriage, referving to me and my heirs ten
nds rent, now the frank marriage ftands good, and the refervation is void,
becaufe it is a limitation of a benefit to my felf, and not toa ftranger.
. S0 if I let white acre, black acre, and green acre to [. S, excepting white
acre, this exception is void, becaufe it is repugnant ; but if I let the three acres o6&
aforefaid, ren ing twen ﬂ:ulhnﬁs rent, wz. for white acre ten thillings, oA pl. 66,
and for black acre ten fhillings, T fhall not diftrain at all in green acre, but
that fhall be- difcharged of my rent.
So if Igrant a rent to I §. and his heirs out of my manor of Dale, & 46Ed. 3. 18.
chligo manerium ¢» omnia bona & catalla mea Siuper manerium pracdiéium
exifientia ad diftringendum per ballivum domini regis : this limitation of the di-
ftrefs to the King’s bailiff is void, and it is good to give a power of diftrefs
to 1. §. the grantee and his bailifis. .
Bu if I give land in tail fenend” de capitalibus dominis ﬁ‘:‘dﬂrﬁﬁfﬂm wiginti 2 B 4. 51
Solidorum & fidelitatem : this limitation of tenure to the is void ; and it
thall not be good, as in the other cafe, to make arefervation of twenty {hil-
E’? good unto my felf; but it fhall be utterly void as if no refervation at all
had been made: and if the truth be that I that am the donor hold of the lord
paramount by ten fhillings only, then there fhall be ten thillings only referved
upon the gift in tail as for ty.

:_-i': aged = - .

* Quaere car le ley femble dze le €ORLTaTY, entant que in un grant quant lun del fait ne poit
efloier ove lauter le darr ; ferra void, auterment in ugdcv1r= & Emrdin': faie Iup]:ift: de Snr An rl-
M&D;':n Jult. contra Walmelley Jut. P. go. Eliz. in le cafe de Counteffe de Warwick & Sa Barkley
incom. banea.

So
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21 Ed 3. 49 Soif I give land to I. S. and the heirs of his body, -and for default of fuch

i’;yfii:ﬁ, * iffue quod tenementunt praediéium revertatur ad 1. N, yet thele words of refer-

Plow. fo. 37.vation will carry aremainder to a firanger. But if I let white acre to L8,

35 H. 6 34 excepting ten {hillings rent, thefe words of exception to mine own benefiv
{hall never inure to words of refervation. Ly

BuT now it is to be noted, that this rule is the laft to be reforted to, and
& never to be relied upon but where all other rules of expofition of words fail §
and if any other come in place, this giveth place, And thatisa peint worthy
ta be ohfcrved generally in the rules of the law, that when thev encounter
and crofs one another in any cafe, it be underftood which the law holdeth
warthier, and to be preferred ; and it is in this particular very notable to con-
fider, that this being a rule of fome {trictnefs and rigor, doth not as it were
its office, but in abfence of other rules which are of more equity and huma-
nity 3 which rules you fhall afterwards find fet down with their expofitions
and limitations,

BuT now to give a tafte of them to this prefent purpofe, it is a rule that ge-
néral words fhall never be ftretched too far in intendment, which the civili-
ans utter thus 3 Verba generalia reflringuntur ad babilitatem perfinac, vel ad
aptitudinem rel. . .

14 Af pl. 25. THEREFORE if a man grant to anﬂth{'r,‘ common safrd miefas éy bundas
willae de Dale, and part of the vill is his feveral, and part his wafte and com-
mon ; the grantee {hall not have common in the feveral : and yet this is the
ftrongeft expofition againit the grantor. .

L. v So it isarule, Ferda ita junt intelligenda, ut res magis valear quam pes

i reat > and therefore if I give land to 1. S. and his heirs, reddend. quingue Ji-
bras annuatim to L D, and his heirs, this implies a condition’ to me that am
the grantor ; yet it were a ftronger expofition againit me, to fay the limitas
tion (hould be void, and the nent abfolute, -

1o Fd. 4 1. So itisa rule, that thelaw will not intend 2 wrong, which the civilizns
utter thus; Ea eff accipienda interpretatio, quae <itio caret.  And therefore if
the executors of L S. grant emnia bona & catalla fua, the s -which
have as executors will not pafs, becaufe mon conflar whether it may not be a de-
vaftation, and fo a wrong ; and yet againt the trefpafler that taketh them out
of their hand, they (hall declare guod bona fua cepit. -

So it isa rule, that words are fo to be underflood that they work fome=
what, and be not idle and frivolous : werba aliquid operari debent, verba cum
effeétu funt accipienda. And therefore if I bargain and fell you four parts of
my manor of Dale, and fay not in how many parts to be divided, this fhall be
conftrued four parts of five, and not of fix nor feven, ¢re. becaufe that it is
the ftrongeft againft me 5 but on the other fide, it fhall not be intended

of four parts, or the whole of four quarters ; and yet that were ftrongeft
of all, but then the words were idle and of none effect, e
slb.ze. @y it isarule, Divinatio non interpretatio ¢ff, quac omminorecedit a litera :
and therefore if I have a fee-farm-rent iffuing out of white acre of ten fhillings,
and I reciting the fame refervation do grant to L S, the rent of five fhillin
percipiend de reddit’ pracdiét & de omnibus terris & tenementis meis in Dale,
with a claufe of diftrefs, although there be-atturnment, yet nothing

out of my former rent; and yet that were ftrongeft againft me to have it a

double rent, Mant of part of that rent with an enlargement of a diftrefs

in the other land, but for that it is againft the words, becaufe egpulatio ver-
borum indicat acceptionem in codem _fﬂ:ilﬁr, and the word de (anglice out of)
may be taken in two fenfes, that is, cither as a greater fum out of a lefs, or

as

3



MAXIMS OF THE LAW, -

as g i’gﬁ t of land, er other principal interett ; and that the cougtling of
b wit "lﬁa‘nﬂ' iéﬁmﬁqﬁ}ﬂfﬁﬁu:ﬁlg that § am {cifed of Iii;c:lh '.lg!"cnt
ys, do grant five fhillings percipiend’ de eodem reddit', it is gond
Youg t atturnment ; becaufe percipiend” de Fr. may well be ' taken
for parcella de &e. without violence to the words ; bue if it had been g #e4e
dit’ praedicl’, although L 5. be the perfon that payeth me the forefaid rent of
ﬁﬁmnﬁg'ﬁi it is void: and fo it is of all other rules of expofition of grants,
n they meet in oppofition with this rule they are preferred. '
¢ Now to examine this rule in pleadings as -we have done in grants, you
Wt tin all imperfections of pleadings, whether it be in ambiguity of
rds and double intendments, or want of certainty and averments, the pléa
fhall be firicily and ftrongly againft him that pleads. te"
~ For ambiguity of words, if in a writ of entry upon diffeifin, the tenant
ads jointenancy with L 8. of the gift and feoffinent of £, D. judgment e
bricfe, the demandant faith that long time before 7 D, any thing had, the
demandant himifelf was feiled in fee groufgue pracdici X, D. fuper poiffefronens
éﬁ,"jﬁ,&r@ﬁ, and made a joint feoffment, whercupon he the demandane re-
chtred, and fo was fifed until by the defendant alone he was diftifed i - this
is no plea, becaufe the word intraviz may be underflood cither of a lawfisl
entry, or of a tortious ; and the hardeit againft him fhall be taken, which i,
that it was a lawful entry; therefore he thould have alledged precifely that.Z, D,
o, '-
f’?ﬁé‘fﬂ n ambiguities that Euw by reference,:if an action of debt be brought
again uPade 1. P. iherifs of Londsn upon an efcape, and the plaintff
1 declare upon an execution by force of a recovery in the prifon of Lud-
gate fLb cuflodia I, S. & I D. then theriffs in 1 K. H. VIIL and that he
ontinued fub cuflodia 1. B. & I. G. in 2 K. I, VIIL and fo continued fizh
%ﬁd IN. ¢ I L.ing K. H VIIL and then was fuffered to efeape : J. N7
and I L. plead that before the efcape fuppofed at fuch a day auno fiperius in
narratione [pecificato, the faid I D, and LS, ad tunc vicecomites fuffered hin to
ﬁ: ; this is no good plea, becaufe there be three years fpccified in the des
claration, and ir fhall be hardeft taken that it was 1 or 3 72 VIII. when they
were out of office; and yet it is nearly induced by the  ad func vicecomites,
which fhould leave the intendment to be of that year in which the. declaraz
tion fuppofeth that they were fheriffs; buc that fufficeth not, but the year
muft' be alledged in fact, for it may be miflaid by the plaintiff, and therefore
the defendants meaning to difcharge themfelves by a former efeape, which
was 1ot in their time, muft alledge it preciely. = 00 o
z?é"ﬂi incertainty of intendment, if a warranty collateral be pleaded in:bar, 16 5y 5,
nd the plaintiff’ by ﬁlmtm to avoid the warranty faith, ithat he entred
up ﬁem the defendant, non conflat, whether this entry was
in-the life of the anceftor or after the warranty attached; and' therefore it
fhall be taken in the hardeft fenfe, that it was affer the warranty defcended, if
iﬁﬁéﬁtﬁﬂnmﬁn% Ay - : o T
~ For impropriety of words, if 2 man ‘that his anceftor died by
tefta -éiﬁ and ‘that 1. 5 abated, . this is no plea, for, cherzmﬁ e
~an abatement except. there be a dying feifed alledged in f3&; and an’’ =
ﬁﬁ%ﬂﬁt;!ﬁéﬂ not be improperly taken for dificifin in pleading, car paro/s
5. ; :
" For repugnancy, if a man in avowry declare that he was feiled in his
&*ﬁcﬁi‘ep:;%nfu of white acre, and being fo feifed did demie the fid whice |
n&v‘%a}w . babendum, the mioiety fg twenty-one years from the date of

1E.6. Dy.664

the
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the deed, the other moiety fromnthe fafrender, expiration, or “determination *
of the eftate of I, D. qui tenct praedic? ‘'medietatem ad termumm vitae fuag
reddend’ 40 s. rent: this declaration' is-infufficient, becaufe the feifin that he
hath alledged in himfelf in hisdemefne as of fee'in the whole, and the flate |
for life of a moiety are repugnant ; and it {hall not be cured by taking thelaft -
which is expreffed to controll the former, which is but general and formal ; ©
but the plea is naught, and yet the matter in kaw had been good to have:ins |
titled him to have diftrained for the whole rent. J HE’ o
But thefame reftraint follows this rule in pleading that was before noted
in grants : for if the eafe be fuch as falleth within another rule of pleading,
this rule may not be -
Qi 4 Axp therefore it is a rule that abar is to 2 common intent, though'
44 6.0ow. ot to every intent, ~ As if a debt be brought againft five executors, and three
of them make default, and two appear and plead inbara remvrgahad againft
them two of 00/ and nothing in their hands over and above that fum: if
this bar fhould be taken ftronglieft againft them, it {hould be intended that
they might have abated the firft fuit, becaufe the other three were not named,
and ' fo the re not duly had againt them; but because of this ether rule.
the bar is good : for that the more common intent will fay, that they two
only did adminifter, and fo the action well confidered ; rather than to ima-
gine, that they would have loft the benefit and advantage of abating the
Writ. in
So there is another rule, that in pleading aman fhall not diftlofe that
which is againft-himfelf: and therefore if it bé matter that is to be fet forth
on the other fide, then the plea fhall not be taken in the bardeft fenfe, but
in the moft beneficial, and to be left unto the contrary party toalledge. .
48 H.8.Dy. ~Axp therefore if aman be bound in an obligation, that if the feme of the
fol.17. gbligee do deceafe before the feaft of St. Yobn the Baptiff,which fhall be in'
the year of our Lord 1598, without iffue of her body by her hufband law-
fally begotten then living, that then the bond fhall be void ; and in debt
brought upon this obligation the defendants plead that the feme died before
the faid feaft without iffue of her body then living = ifthis plea (hould be taken
ftronglieft againit the defendant, then fhould it be taken that the feme had
iffue at the time of her death, but this iffue died before the fealt ; but that (hall
not be o underftood, becaufe it makes againft the defendant, and it s 10 be
brought in of the plintiff’s fide, and that without traverfe. '
-Soif ina detinue t by a feme againft the executors of her hufband
for her reafonable part of the goods of her hufband, and her demand is of a
- moiety, and fhe declares upon the cuftom of the realm, by which the femeis
to hidve a moiety, ifmiﬂi:;nh: had between her and her hufband, and the
third part-if there be iffue had, and declareth that her hufhand died with=
out iffue had between them; if this count thould be hardlielt conltrued againft
the party, it fhould be intended that her hufband had iffue by another wife,
not by her, in which cafe the feme is but to have the third part like-
wife; but that fhall not be fo intended, becanfe it is matter of reply to be
fhewed of the other fide. aut 1l o
Axp fo it is of all other rules of pleadings, thefe being fufficient not obly
for the exa exponnding of thefe other rules, but ebiter to thew how this
sule which we handle is put by when it meets with any other rule. o0 00
‘As for acts of parliament, verdicts, judgments, &c. which are not words -
of parties, in them this rule hath mPth at all, neither in devifes and wills,
upon feveral reafons; but more efpecially it is to be noted, that in evidence -

i
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it hath o plice, -which yet feems to have fome affinity witlr pleadings, efpes

¢, when demurver is joined upon the evidence. -

A np! therefore if land be given by will by F2. €. to his fon 7. €. and the
heirs/males of his body begotten; the : remai to F. C.and the heirs males
of his body begotten 5 the remainder to' the heirs males of the body of the
devifor ; the remainder to his daughter 8. €. and the heirs of her body, with
a claufe of perpetnitys and the queflion comes upen the point of forfeiture in
an affize taken by default, and evidence is given, and demurrer upon evi=
dénce, and in the evidence given to maintain the entry of ‘the daughter
a forfeiture, it is not fet forth por averred that the devifor had no other iifue
male, yet the evidence is good enough, and it fhall be fo intended ; and the
redfon hereof cannot be, becaufe ajury may take knowledge of matters not
within the evidence; and the court contrariwife cannot take knowledge of
any matters not within the pleas: for it is clear that if the evidence had been
altogether remote, and not proving the iffue there, although the jury might
~ find it, yet a demurrer might well be taken upon the evidence:

Bu 1 take the reafon of difference between pleadings, which are but open-
ings of the cafe, and evidences which are the proofs of an iflue, to be, thar
pleadings being but to open the verity of the matter in fact indifferently ont
both parts, have no fcope and conclufion to direct the conftruétion and in-
tendment of them, and therefore muit be certain ; but in evidence and

the iffue, which is the ftate of the queftion and conclufion, fhall incline and

a all the proofs as tending to that conclufion,

I-J'E.Eﬂu'rﬂzk reafon is, that pleadings muft be certain; becaufe the adverfe
party may know whereto to anfwer; or elfe he were at a mifchief, which
mifchicf 15 remedied by a demurrer ; but in evidence if it be fhort, imperti-
nent, or incertain, the adverfe party is at no mifchief, becaufe it is to be
though. that the jury will paf againit him; yet nevertheles the jury is not
ompelizble to {opply the defect of evidence out of their own knowledge;
though it be in their liberty fo to do; therefore the law alloweth a demurrer
upon evidence alfo, j

‘ Quod fub certa forma conceflum diel refrvatum effy mon trabitur ad
Ra.'g-* - f: u{Mm e Wti{::m; 4

Tug hw permitteth every man to part with his own intereft; and to qua=.

lify his own grant, as it pleafeth himfelf ; and therefore doth not admit any al-
lowance or recompence if the thing be not taken as it is granted.

‘Soin all profits .:ipﬂlnﬁer,- if I ﬁmm for ten beafls, or ten loads:s H.6. 12

of wood out of my or ten of hay outof my meads, tobe taken
for three ;Mmhawmmmmfnnhirqu&s,mﬂﬁﬁylmdmf
wood or hay the third year, if he forbear for the {pace of two years : here the
time is certain and precife, ‘ :

Soif the place be limited, orif I grant eftovers to be fpent in fuch a houfe,
orftone towards the reparation of fuch a caftle; although the grantee do burn
of his fuel and repair of his own charge, yet he can demand noallowance for
that he ook it not,

8o if the kind be fpecified, as if Ilet my park referving to my fIf all the -

deer and fufficient pafture for them, if Ido decay the game whereby there is
nodeer, Tfhall not have quantity of pafture anfwerable to the feed of fo many

deer'as were upon the ground when I letit; but am without any remedy ex- -

cept oreplenith the ground again with deer.
n Bur
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BuT it may be thought that the .reafon of thefe cafes jis the default and.-
laches of the gmmee which is not {o.

. For put the cafe that the houfe where the eftovers thould be fpent be ovec-
thrown by the adt of God, nsby:cm;ﬂ‘ or burnt by the ensmies of tha K,mg,
yet thareisnﬂremmpmcetﬂhtmac

AxD in the ftrongeit cafe where itisin default of the grantor, yet he fhall
make void his own grant rather than the certain form of it ﬂmuld b-c g.mﬂﬂd .
to an equity or valuation. _

As if I grant common ubicungue averia mea ierint, the commoner nnnut._
otherwiie entitle himfelf, except that he averr that in fuch grounds my beatts
have gone and fed ; and if I never put in any, but eccupy my grounds other-
wile, heis without remedy ; but if I put in, and after by poverty or other-
w:ﬁ:l defift, yet the commoner may continue; contrariwife, if the words of
the gmnth;ld been guandscungue averia mea ierint, for there it depends cop-
tinually upon the pusting in of my beafts, or at leaft the general feafons when
I put them in, not upon every hour or moment.

Bur if I mmm:mmadimmwm to LS, if he negleét to take lis turn
ea wice, he is without remedy : butif my wife be bl:li:-re intitled to dower,
and 1 d:::, then my heir {hall ﬁ;ave two prefentments, and my wife the thn-d
and my grantee fhall have the fourth; and it doth not impugn this rule at
all, becaufe the grant fhall receive that conftruction at the firit that it was in-

ag H.8. Dy. tended fuch an avoidance as may be taken-and enjoyed ; as if I grant proxi-,
38, mam advocationem to I, D. and then graut proximan advocationem to 1. 8.
this fhall be intended the next to the next, which I may lawtully grant or
difpofe. - Quaere
uT if Igrant pmrmam aduscationem to LS. and I, N, is incumbent,
and I grant by precife words, illam advocationem, guam pofl mortem, refigna-
tionens, tranjlationent, wel deprivationem I N, immediate fore contigerit ; DOW.

the grant is* merely void, becaufe I had granted that before, and it cannot be.
taken againft the words,

Reg. 5. Nm’j" {as r'rm’wi! privileginm qn am:l' Jura pri'mfd'

T e law chargeth no man w:tl: defaule where Lln'.-. adk is mpll]rﬂrjr and
not voluntary, and where there is not a confent and election ; and therefore
if cither there be an impoflibility for aman to do. nﬂmrwufe ar fo great a
perturbation of the judgment and reafon asin prelumption of Taw. man's na-’
454.6-PL ture cannot overcome, fuch necefficy earrieth ﬂq].i[wiltgﬂ in it felf, - ]
Staundf, NecessiTy is of r.hreu: forts, neceflity of confervation of life, mﬁtj’ ﬂf

obedience, and necefiity of the act of God, or of a flranger.

Sazadk First of coufervation of life, if aman fleal viands to ﬁusﬁ pufe:,m«.
hunger, this is no felony nor Iam:ny ' ! )
So if divers be in danger of drowning b}r the cafling away nF{bm: hnat\
or barge, and one of them getto fome plank, or on the bnat‘s-ﬁdn 1o keep
himfelf above water, and another to fave life thruft him from it, w
by he is drowned ; this is ncither /& defendends nor by mlE]d.Wﬂtl.'ll'E I:-.ut
Cond. 13. 6. _1'.1[115311:11:

per Brooke. S0 if divers felons be inagoal, and the goal by cafualty 155:!: on ﬁre
158 72 per whereby the prifoners get forth 3 this is no eftape, nor breaking of prifon.

faHs an So upon the ftatute, that every merchant that fetteth his merchandize
per Real.  on land without fatistying the coftomer or agreeing for it (which agreement

4Ed 6.vid PLis conflrued tO be in certainty) fhall forfeit his m:rch.andtze and if ivis {othat

com.L o ze. b‘i'
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Tsr15 rule admitteth an z:n;?um when the Jaw doth intend fome fault o
wrong in the party that hath brought himflf into the neceffity ; o that is
neceffitas culpabilis. This 1 take to be the chief reafon why- forpliim defin-
dends is not matter of juftification, becaufe the law intends it hath'a’‘com-
mencement upon an unlawful caufe, becaufe quarrels -are not prefumed to
without fome wrongs either in words or deeds on either part, and the
w that thinketh it a thing hardly triable in whofe defaule the quarrel began,
fuppofeth the party that kills another in his own defence not o be without
mtlice ; and therefore as it doth not touch him in the higheft degree, foit
putteth him to fue out his pardon of courfe, and punitheth him by forfeiture
of goods: for where there cannot be any malice nor wrong prefumed, as
where 2 man affails me to rob me, and I kill him that aflaileth me ; or ifa
woman kill him that affaileth her to raviih her, It 15 Juﬂlﬁdbl.t without any
rdon, ' ;
PESn the common cafe proveth this exception, that is, if a madman com-
mit a felony, he fhall not lofe his life for it, becaufe his infirmity came by
the a¢t of God : but if a drunken man commit afelony, he fhall net be
excufed, becaufe his imperfection came by his own dc[Zul t; for the reafon
and lofs of deprivation of will and election by necetfity and by infirmity is all
one, for the lack of arbitrium folutwm is the mateer : and thercfore as -
firmitas culpabilis excufeth not, no more doth weceffitas culpabilis.

Reg. 6. Corporalis injuria nonrecipit agflimationen de futuro.

Tue law, in many cafes that concern Jands or goods, deth deprive a man
of his prefent remedy, and turneth him over to a further circuit of 1
rather than to fuffer an inconvenience : but if it be queftion of perfonal pain,
the law will not compel him to fuftain it and expect remedy, becaufe it
cth no damage a fufficient recompence for a wrong which is corporal.

As if the theriff make a falfe return that I am fummoned, whereby I lofe
my land; yer becaule of the inconvenience of drawing all things to incer-
tainty and delay, if the fheriff’s return fhould not be credited, I am excluded
of my averment againit it, and am put to mine aCtion of deeeit againit the
fherif and fummoners : but if the fheriff upon a capias, return a cepi corpus, &
quod eff languidus in prifona, there I may come in and falfify the return of the
{heriff to fave my imprifonment. :

So if a man menace me in my goods, and that he will burn certain evi-
dences of my land which he hath in his hand, if I will not make unto him
a bond, yet if I enter into bond by this terror, 1 cannot avoid it by plea, be-
caufe the law holdeth it an inconvenience to' avoid a fpecialty by matter
of averment ; and therefore Jam put to mine aétion againit fucha menacer
but if he reltrain my perfon, or threaten me'w ith a battery, or with the burn-
ing of my houfe, which is a fafety and protection to my perfon, or with
burning an inftrument of manumitfion, which is an evidence of my enfran-
chifement ; if upon fuch menace or durefie I make adeed, I fhall avoid it by

So if a trefpaffer drive away my beafts over another’s ground, and I purfue

. them to refcue them, yet am 1 trefpaffer to the ftranger upon whofe ground 1

came : but if a man affail my perfon, and I fly over another’s ground, now

am I no trefpafier, - )
Tuis ground fome of the canonifts do aptly infer out of Chrift's facred
mouth, Amen, eff corpus fupra veflimentum, where they fy wefflimenticm com-
prehendeth
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ndeth all outward things appertaining, to, a man’s condition, as lands and
m which they fay, are g;m in . the éue degree with that which is cor-
poral; and this was the reafon of the antient lex talionis, oculus pro oculs,
dens pro dentey 1o that by that law corporalis injuria de praceterito non recipit
asftimationem : but our law, when the injury iselready cxecuted and inflicted,
thinketh it beft fatisfaction to the party grieved to relieve him in damage,
and to give him rather profit than revenge ; but it will never force aman to
tolerate a corporal hurt, and to depend upon that inferior kind of fatisfaction,
ut in dammagiis,
Reg. 7. Excufat aut extenuat deliflum in capitalibus, qued non operatur

sdem in civilibus.

In capital caufes in favorem witae, the law will not punith in fo high a de-
gree, except the malice of the will and intention appear; but in civil tref-
jpafles and injuries that are of an inferior nature, the law doth rather confider
the damage of the party wronged, than the malice of him that was the
-wrong doer : and therefore,

Tu & law makes a difference between killir;ga man upon malice fore-thought,
and upon prefent heat : but if I give a man {landerous words, whercby I dam-
nify him in his name and credit, it is not material whether I ufc them upon
fudden choler and provocation, or of fet malice, but in an action upon the
cafe I fhall render damages alike.

So if aman be killed by mifadventnre, as by an arrow at buts, this hath a
pardon of courfe ¢ but if a2 man be hurt or maimed only, an action of trefpals

icth, though it be done againit the party’s mind and will, and he fhall be Staundf. 16.
punithied in the law as deeply as if he had done it of malice. &6Bd. 4. 7.
. So if afurgeon authorized to praftife, do through negligence in his cure Staundf. 15.,
caufe the party to die, the furgeon fhall not be brought in queftion of his
lifes and yet if he do only hurt the wound, whereby the cure is caft back,

}::‘]_ death enfues not, he 15 fubject to an action upon the cafe for his mii-
feifance. ;

. So if baron and feme be, and they commit felony together, the feme is
ncither principal nor acceffary, in regard of her obedience w the will of her
hufband : but if baron and feme join in committing a trefpafs upon land or
otherwife, the aflion may be brought againft them both.

- S0 if an infant within years of difcretion, or a madman kill another, he
{hall not be impeached thereof'; but  if they put out a man’s eye, or do him
like corporal hurt, he fhall be punithed in trefpafs,

80 in felonies the law admitteth the difference of principal and acceflary, 35 H.6. 113
and if the principal die, or be pardoned, the lllamwading again(t the accefli-
gy faileth; but in a trefpafs, if one command his man to beat you, and B
Adervant after the battery die, yet your action of trefpafs ftands good againt the * b

Lcr.

s Rﬂg 8. AEfimatio practeriti delicli ex pofiremo faélo munguam crefiit,
Tl 8

|/ Fue law conftrueth neither penal laws, nor penal fadts by intendments,
but confidercth the offence in degree, as it ftandeth at the time when it is
committed ; {0 as if any circumitance or matter be fubfequent, which liid to-
gether with the beginning fhould feem to draw it to a higher nature, yet the
law doth not extend or amplify the offence.

1absaslonk; THEREFORE
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MAXIMS OF THE LAW.

mainder is in him withont his own' knowledge or affent ; but becaufe the
freehold is not caft upon him by act in law, it is no remitter.  Qyad nota.

'So if the heir of the diffeifor infeoff the diffeifee and a ftranger, and make 1
him livery, although the ftranger dic before any agreement or taking of the
profits by the diffeifee, yet he is not remitted ; becaule though a moiety be calt
upon him by furvivor, yet that is but jus eccrefiends, and it s no cafling of

frechold upon him by at in law, but he isfiill s an immediate purchaicr,
and therefore no remitter.

" So if the hufband be feifed in the right of his wife, and difeontinue and
die, and the feme takes another hufband, who takes a feoffment from the
difcontinuee to him and his wife, the feme & not remitted ; and the reafon
is, becaufe {he was once fole, and o a laches in her for not purfuing her right :
but if the feoffment taken back had been to the frft hufband and her If, {he Li 2. 665.
had been remitted.

Ye7 if the hufband difcontinue the lands of the wife, and the difcontinuee
make a feoffment to the ufe of the hufband and wife, the is not remiteed ;
but that is upon a fpecial reafon, upon the letter of the ftatute of 27 H. VIII.
of ufes, that willeth that the ceffuy gue yfé thall have the pofieffion in quality
and as he had the ufe ; but that holdeth place only upon the firlt veit-
ing of the ufe: for when the ufe is abfolutely exccuted and vefted, then it
doth infue merely the nature of pofiefiions ; as if the difcontinuee had made 5, 11, 5.1y,
a feoffment in fee to the ufe of £, §. for life, the remainder to the ule of ba-
ron and feme, and leflee for life die, now the feme is remitted, canf qua

L |
wd

a.

Avso if the heir of the diffeifor make a leafe for life, the remainder to the
diffeifee, who chargeth the remainder, and the lefiee for life dies, the dif-
feifee is not remitted ; and the reafon is, his intermeddling with the wrong-
ful remainder, whereby he hath affirmed the fame to be in him, and o ac-

it : but if the heir of the diffeifor had granted a rent charge to the
diffeifee, and afterwards made a leafe for life, the remainder to the diffeifee,
and the leffee for life had died, the diffeifee had been remicted ; becaufe there
a no affent or acceptance of any eftate in the frechold, but only of a

Soif the feme be diffeifed, and intermarry with the diffvifor, who makes
a leate for life, rendringrent, and dieth leaving a fon by the fame feme, and 6Ed. 3. 17
the fon accepts the rent of the leffee for life, and then the feme dies, and
the leflee for life dieg, the fon is not remitted ; yet the frank tenement was 28 H. 8. pL
calt upen him by act in law, but becaufe he had agreed to be in the tortious ™7
rtwrﬁ?;ln by acceptance of the rent, therefore no remitter,

- So if tenant in tail difcontinue, and the difcontinuee make a leafe for life,
the remainder to the iffue in il being within age, and at full age the lefiee
for life furrendereth to the iffue in tail, and tenant in tail dies, and leffee for
life dies, yet the fame iffue is not remitted ; and yet if the iffue had accepted
a feoffment within age, and had continued the taking of the profits when he
came of full age, and then the tenant in tail had died, notwithftanding his
taking of the profits he had been remitted: for that which guides the remit-
ter, is, if he be once in of the frechold without any laches: as if the heir of
the difleifor enfeoffs the heir of the diffeifee, who dies, and it delcends toa
fecond heir upon whom the frank tenement is cafl by defcent, who enters
and takes the profits, and then the difficifee dies, thisis a remivter, canfa gua

Jupra,
Vor, 1V, 1 Arso
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Lit. Arso if tenant in tail difcontinue for life, and take a furrender of the' lefiee.
now is he remitted and feifed again by force of the tail, and vet he comeths
in by his own aé: but this cafe differcth fromall other cafes; becaufe the dif-
continuance was but particular ac firlt, and the new gained reverfion is b
by intendment and neceflity of law ; and therefore is but as it were ab iniiia,
with a limitation to determine whenfoever the particular difcontinuance end-
eth, and the eftate cometh back to the antient right, -

To proceed from cafes of remitter, which is a great branch of this rule,
to other cafes : if executors do redeem goods pledged by their teftator with

411 gl 5 their own money, the law doth convert fo much goods as doth amount te

i the value of that they laid forth, to themfelves in property, and upona plea
of fully adminiitred it fhall be allowed: the reafon is, becaufe it may be mat-
ter of peceflity for the well adminiftring of the goods of the teftator, and
executing their truft that they difburfe money of their own: for elfe perhaps
the goods would be forfeited, and he that had them in pledge would not
accept other goods but money, and ifo it is aliberty which the law gives
them, and they cannet have any fuit againft themfelves; and therefore the
law gives them leave to retin fo much goods by way of allowance: and if
there be two executors, and one of them pay the money, he may likewiie re-
tain againt his companion, if he have notice thercof, ]

1 Elie. 187, Bu if there be an overplus of goods, above the value of that he fhall dif-

e burfe, then ought he by his claim to determine what goods he doth eleét to
have in value ; or elfe before fuch election, if his companion do fell all the

goods, he hath no remedy but in the fpiritual court : for mf?heﬂmuld bete-

nant in common with himfelf and his mmpa.nt;mnr;[fm rata of that he doth lay
5

out, the law doth rejeét that courfe for intrica !

Sa if I have a leafe for years worth 20 /- by the year, and grant unto L I,
1o 1.8 ply.a rent of 10/, a year, and after make him my executor ; new I D. fhiall be
w fine. o charged with aﬂgl:s 10/, only, and the other 10/ fhall be allowed and con-
H e fidered to him ; and the reafon is, becaufe the not refufing fhall be account-
23+ ed no laches unto him, becaufe an executorihip is prum officium, and mat-

ter of conlfcience and truft, and not like a purchale to a man's own ufe.
:H. 4. z1.  Like law it is, where the debtor makes the debtee his executor, the
Cond 155 debt fhall be confidered in the affets, notwithitanding it be a thing in
:.7: t-l,rlﬁf‘g.z. action.

8o if I have arent charge, and grant that upon condition, now
6Ed.6.cond the condition be broken, the grantee’s eftate is not ted till § have made
Lt gl 135, My claim; but i after fuch grant my father pu the land, and it

defcend to me, now if the condition be broken, the rent ceafeth with-
out claim: but if I had purchafed the land my felf, then I had extinéted

mine own conditipn, becaufe 1 had difabled my felf to make my claim : and

201 7. peryer a condition collateral is not fulpended by taking beck an eftates as if' I

45116, Fitz. Make a feoffinent in fee, upon condition that 7. S. {hall marry my daughter,

Barro 162 and take a leafe for life from my feoffee, if the feoffee break the condition I
may claim to hold in by my fee-fimple : but the cafe of the charge is other-
wite, for if I have a rent charge iffuing out of twenty acres, and grant the rent
over upon condition, and purchafe but one acre, the whole condition is ex-
tin&t, and the poffibility of the rent by reafon of the condition, is as fully de-
ftroyed as if it had been a rent in effe.

i 6 pl. S0 if the King grant to me the wardihip of L S. the fon and heir of L §.

Grans g1 when it falleth ; becaufe an ation of covenant lieth not againft the King, 1
fhall have the thing my ff in intereft,

Bur
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Bur if I let land to L §. rendring a rent with a condition of re-entry, antl

I, 5. be attainted, whereby the leafe cometh to the King, now the demand

this land is gone, which would give me benefit of re-entry, and yet I
{hall not have it reduced without demand ; and the reafon of the difference is, 1 H. 6. 45.
becaufe my condition in this cafe is not taken away in right, but only fufpend-
ed by the privilege of the pofiefiion ; for if the King grant the leate over, the
condition is revived as it was,

Arso if my tenant for life grant his eftate to the King, now if I will grant
my reverfion over, the King is not compellable to atturn, therefore it {hall
pafs by grant by deed without atturnment, .

So it my tenant for life be, and I grant my reverfion pur autre vie, and the gFd. 2. Fira.
grantee die, living ceffuy que vie, now the privity between tenant for life and Aftrmmeee
me is not reftored, and 1 have no tenant in ¢ffe to atturn ; therefore 1 may

my reverfion without atturnment. Quod nofa.
- So if I have a nomination to a church, and another hath the prefentation,
and the prefentation comes to the King; now becaufe the King cannot be at-
tendant, my nomination is turned to an abfolute patronage. :

So if a man be feifed in an * advowfon; and take a wife; and after a title 6 B4 6. Dy.
of dower given her, join in impropriating the church, and dieth; now be- %*
caufe the i%lme cannot have the turn becaufe of the perpetual incumbency,
fhe fhall have all the turns during her life; for it fhall not be difimpropri-
ated to the benefic of the heir contrary to the grant of tenant in DE.‘C..
fimple. :

uT if a man grant the third prefentment to I §. and his heirs, and im-
propriate the advow{on, now the grantee is without remedy, for he took his
t fubject to that mifchief at firft ; and therefore it was his laches, and
: not like the cafe of the dower ; and this grant of the third avoidance
is not like fertia pars advocationis; or medietas afwmriwf: upon a tenancy in
common of the adyvowfon : for if two tenants in common be, and an ufurpa-
tion be had againft them, and the ufurper do impropriate; and one of the
tenants in common do releale, and the other bring his writ of right de medse-
tate advocationis and recover ; now I take the law to be, that becaufe tenants
in common ought to join in prefentment, which cannot now be, he fhall
have the whole patronage: for neither can there be an apportionment that
he fhould prefent all the turns, and his incumbent but to have a moiety of
the profits, nor yet the act of impropriation fhall not be defeated. Butas if ,; gy,
two tenants in common be of a ward, and they join in a writ of right of .
ward, and one releafe, the other fhall recover the entire ward, becaufe it can-
not be divided: o fhall it be in the other cafe; though it be an inheritance,
and though he bring his action alone. q !

As if adiffeifor be difleifed, and the firft diffeifee releafe to the fecond dif-
feifor upon condition, and a defcent be caft, and the condition broken ; now
the mean diffeifor, whofe right is revived, fhall enter notwithitanding this

deicent, becaufe his right was taken away by the act of a ftranger. .

Bur if I devife land by the ftatute of f-j;egz H, VIIL. and the heir of the de-
vifor enters and makes a feoffiment in fee, and the feoffee dieth feifed, this
- defcent binds, and there fhall not be a perpetual liberty of entry, upon the
reafon that he never had feifin whereupon he might ground his action, but
he is at a mifchief by his own laches : and like law is of the King’s patentee ;
h:_FEﬁ ;ﬂm€ u: El:s:ru-cikq‘w R;P;f ?prﬁnémmt del feme ladvowlon et deveign difimpropriate a touts

u .l " ; . . i
contrary fuit refolve in Martin "Trott’s cafe, Paf. 32 Eliz, in Com, Banco, & Pa, 1 Jac. ib. vide
FR. 2 8cire fuc. 3. 41 E: 3. 14 per Finchden, 4 .
for
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for 1 fee no reafonable difference between them and him in the remainder,
which is Littleton's cale. 9

Bur note, that the law by eperation and matter in faf will never coun-
tervail and fupply a title grounded upon a matter of record 5 and therefore i
{ be entitled unto a writ of error, and the land defcend unto me, I fhallne=
ver be remitted, no more thall I be unto an attaint, except I may alfo havea

+54.8.Dy.5. writ of right. -

So if upon my avowry for fervices, my tenant difclaim where I'may have
a writ of right as upon ditclimer, if the land after defcend to me, 1 Mhall
never be remitted.

Reg. 10. Ferbageneralia roftringuntur ad babilitatem rei wel perfinae.

IT isa rule that the King’s grants fhall not be taken or conftrued to a fpe-
eial intent; itis not fo with the grants of a common perfon, for they fhall be
extended as well toa foreign intent as to a common intent; yet with this
exception, that they fhall never be taken to an impertinent or a 1
intent : for all words, whether they be in deeds or ftatutes, or otherwife, if
they be general and not expre(s and. precife, {hall be reftrained unto the fi-
nefs of the matter or perfon.

Perk.plios.  As if I t common i emnibus terrss meisin D. and Thave in D, both
open grounds and feveral, it fhall not be ftretched to common in my feveral,
much Iefs in my gardens and orchards,

o 55 S0 if Igrant toa man ommes arbores meas creféentes fipra ferras meas in

#H-52 1y he fhall not have apple-trees, or other fruit-trees growing in my gardens
or orchards, if there be any other tr;tfs upon my gruund.h -

Soif t to I.8. an annui 10/. a year pro confilio impenfo & ¢ a

PRSI b i It vk 5 phyfician, it i ertndiont nt'a}?ii cuurﬁ':!j:] wﬁi”
and if he be a lawyer, of his counfel in law.

So if Ido let a tenement to I. S. near by my dwelling houfe in a borcugh,
provided that he fhall not ereét or ufe any fhop in the fame without myli-
cence, and.afterwards I licenfe him to erett a fhop, and L S. is then-a mil-
ler, he fhall not by virtue of thefe general words erect ajoiner’s ﬂg

6 Bliz. 137, 90 the ftatute of chanteries that willeth all lands to be forfeited, given or

byer 7 employed toa fuperftitious ufe, fhall not be conftrued of the glebhe s of

onages : nay farther, if the lands be given to the Parfon of D. to fay a
mals in his church of D. this is out of the ftatute, becaufe it fhall be intended
lsut as an augmentation of his glebe ; but otherwile had it been, if it had been
to fay a mafs in any other church but bis own, :

So in the flatute of wrecks that willeth that geods wreck'd where any
live domeftical creature remains in a veflel, fhall be preferved to the ufe of
the owner that fhall make his claim by the fpace of one year, doth not ex-
tend to frefh viuals or the like, which is impoffible to keep without pe-
rithing or deftraying it; for in thefe and the cafes general words may
bg taken, as was ﬁ?g, toa rare and foreign intent, but never to an unreafon-
able intent.

Reg. 11. Fura fanguinis nullo jure civili dirimi poffunt,

Tuey be the very words of the civil law, which cannot be amended to
explain this rule. Heres efft nomen Juris, Filius ¢ff nomen Naturae: there-
fore corruption of blood taketh away the privity of the one, that is, of the

3 heic
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heir, but not of the other, that is, of the fon; therefore iff 2 man be attaing-
ed and murdered by & (tranger, the eldeit fon thall not have the appeal, be-36H.6.57,
caufe the appeal is given to the heir, for the youngeft fons who are equal e =
in blood fhall not have it; but if an attainted perfon be killed by his fon, this®  ° 7
is peuy treafon, for that the privity of a fon remaineth: for I admit the
law to be, thuif the fon kill his father or mother it is petty treafon, and
that there remaineth fo much in our laws of the antient foor ps of foreflas

fria and natural obedience, which by the law of God is the very inftance
it felf ; and all other government and obedience is taken but by equity, which
Iadd, becaufe fome have thought to weaken the law in that point,

*So if land defcend to the eldeft fon of a perfon attainted from his anceftor of
the part of the mother held in knights fervice, the guardian fhall enter, and out
the gth:r, becaufe the law giveth che father that prerozative in relpect he s his gy g, g
fon and heir ; for ofa daughter or a fpecial heir in tail he fhall not have it : 143,
but if the fon be attainted, and the father covenant in confideration of na-
tural love to fland feifed of land to his ufe, thisis good enough to raife an ufe,
becaufe the privity of a natural affection remaineth,

So if a man be attainted and have a charter of pardon, and be returned
of a jury between his fon and . S. the challenge remaineth ; for he may main-
tain any fuit of his {on, potwithftanding the blood be corrupted,

So by the ftatute of 21 . VIII the ordinary ought to commit the admini-
ftration of his goods that was artuinted and purchated his charter of pardon, to
. his children, though born before the pardon, for it is no queftion of his inheri-
tance : for if one brother of the halt blood die, the adminiftration ought to . gy ¢
be committed to his other brother of the half blood, if there be no nearer by Adm. 47.
the father, ‘

So if the uncle by the mother be attainted, and pardoned, and land de- 8
feend from the father to the fon within age held in focage, the uncle fhall
be dian in focage ; for that favoureth o little of the privity of heir, as the
pofgbu;;ty to inherit {hutteth out.

But ifa feme tenant in til affent to the ravither, and have no iffue, and
her coufin is atainted, and pardoned, and purchafeth the reverfion, he fhall 5 E4. 4. 5.
not enter for a forfeiture.  For though the law giveth it not in point of in-
heritance, butonly asa pe;guiﬁm to any of the blood, o he be next in eftate ;
yet the recompence is underflood for the flain of his blood, which cannot
be confidered when it is once wholly corrupted before.

So if a villain be attainted, yet the lord thall have the iffues of his villain
born before or after the attainder; for the lord hath them jure maturae but
as the increafe of a flock,

AERE, whether if the eldeft fon be attainted and pardoned, the lord p . Br
fhall have aid of his tenants to make him a kmight, and it feemeth he {hall 3
for the words of the writ hath filium primegenitum, and not Slium & baere-
dem, and the like writ he hath pur file marrier who is no heir,

H.b. gz,

Regifter fol,

Er.

Reg. 12. Receditur a placitis juris, potins quam infuriae & delicta
maneant impunita,

Tre law hath many %munds and pofitive learnings, which are not of the
maxims and conclufions of reafon ; but yet are learnings received which the law
hath fet down and will not have called in queftion: thefe may be rather called
Placita juris than regulae juris; with fuch maxims the law will difpente,

rather than crimes and wrongs fhould be unpunithed, guia falus populi fic-
Vor.1V, K prema
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prema lex 5 and falus populi s contained in the reprefing offences by punifli

ment. £

THEREFORE if an advowion: be granted to two, and ‘the heirs of one’ of
them, and an ufurpation be had, they both fhall join ina writ of rightof ad=
vowlon ; and it is a ground in law, that a writ of right lieth of no les
eftate than a gzﬁnlplc; but becaufe the tenant for life hath no other feveral
action in the law given him, and alfo that the jointure is nov broken, andfo
the tenant in fee-fimple cannot bring his writ of right alone ; therefore rather
than he {hould be deprived wholly of remedy, and this wrong unpunifhed, “he
fhall join his companion with him, notwithitanding the fecblenels of his
tﬂ'ﬂtﬂ'- 4 : .

SEds 2z, But if lands be given to two, and to the heirs of one of them, and
lofe in a ju-wc‘:'{rc by default, now they fhall not join ina writ of right, becan
the tenant for life hath a feveral action, wiz. a £yod er deforeiat, in which re~
fpet the jointure is broken.

So if tenant for life and his leffor join ina leafe for years, and the leflee
commit wafte, they fhall join in punifhing this wafte, and lacus vaftatus fhall
go to the tenant for life, and the damages to him in reverfion ; and yet an
action of walte lieth not for tenant for life ; but becaufe he in the reverfion
cannot have it alone, becaufe of the mean eftate for life, therefore rather than
the wafte fhall be unpunifhed, they thall join. uti %

£oRE 33 So if two coparceners be, and they leale the land, and one of them die,

T:H.6 24 and hath iffue, and the leflee commit waile, the aunt and the iffie thall j
in punifhing this wafte, and the iffue fhall recover the moicty of the:
waited, and the aunt the other moiety and the entire damages ; and yet aétfo
injuriarum moritur cum perfona, but i favorabilibus mages attenditur guod
prodefl, quam qued nocet. gl 4

" zeFdzFiz.  So if a man recovers by erroncous juti%meut, and hath iffue two daughters;

defeent. 16 40 eve of them is attainted, the writ of error fhall be brought aguinit the
parceners, notwithitanding the privity fail in the one. '

33 Eliz, AvLso it is .a pofitive ground, that the acceffary in felony cannot be pro-
ceeded againft, until the principal be tried; yet if a man upon fubtlety and
malice fet a madman by fome device to kill, and he doth fo; now foraf-
much as the madman is excufed becaufe he can have no will nor malice, the
law accounteth the inciter as principal, though he be abfent, rather than the
erime fhall go unpunithed.

Fits Corone 0N it hatE;oundﬂfdm law, that the appeal of murder goeth notto the

433 heir where party murdered hath a wife, nor to the younger brother

M i1 6. where there is an elder yet if the wife murder her hufband, becaufe the is

St the party offender, the appeal leaps over to the heir; and fo if the fon and
heir murder his father, it goeth to the fecond brother. on bt

Bu-r if the rule be one of the higher fort of maxims that are regulae ratio-
nales, and not pefitivae, then the law will rather endure a particular offence
1o efcape without punithment, than violate fuch a rule.

As it is arule that penal ftatutes thall not be mkmzi equoi;y, and the flatute
of 1 Ed. VI, enaéls that thofe that are attainted for ftealing of horfes {hall not
have their clergy, the judges conceived, that this did not extend to him that
{hould fteal but one horfe, and therefore procured a new act for it in 2 Ed. VI.
cap. 33. And they had reafon for it, as I takethelaw ; for it is not like the
cafe upon the flatute of Glaceff. that gives the ation of wafte againft him' that

e holds pro terming witae vel annorum. It is true, that if a man holds but for a

sbEd 5. year he ds within the flatute; for it & to be noted, that penal ﬂamtw

I
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taken, (tri@ly and literally only in the point of defining and fetting down the
faét and the punithment, and in thofe claufes that do concern them ; and not
generally in words that are but circumftances and conveyance in the putting
of  the cafe : and fo fee the diverfity, for if the law be, that for fiich an of-
ferice a man {hall lofe his right hand, and the offender hath had his right
hand  before cut off in the wars, he fhall not lofe his left band, but the
crime fhall rather pafs without the punifbment which the law afigned, than
the letter of the law fhould be extended ; but if the itatute of 1 Ed. VI had
been, that he that fhould fieal one horfc thould be oufted of his clergy, then
there had been no queftion at all, but if a man had flolen more horfes than
ene, but that he had been within the flatute, quia emme majus continet in
Je minus.

;h:g,. 13 Non accips debent werba in demonflrationem falfam, quae compe-

tunt in limitationem verans,

. Tuouvcs falfity of addition or demonitration doth not hurt where you give
the thing a proper name, yet neverthelels if it fland doubtful upon the words,
whether import a falfe reference and demonttration, or whether they be
words of reftraint that limit the generality of the former name, the law will
never intend error or falfhood.

TuererorE if the parith of Harf? do extend into the counties of Filt/b, 12 Eliz. 6.

- and Berkfb, and I grant my clofe called Callis, fituate and lying in the parih 291

of Hurj? in the county of Wiltjh. and the truth is, that the whole clofe ;. sk agd
lieth inuthe county of Berk/b. yet the law is, that it paffeth well enough, 7 Ed.6. Dy.
becaufe there is a certainty fufficient in that I have given it a proper name "
which the falfe reference doth not deftroy, and not upon the reafon that
thefe words, in the county of #ilyfh. fhall be taken to go to the parith
only, and {o be true in fome fort, and not to the clofe, and b to be falfz:
For if I had granted emunes terias meas in parechia de Hurft in com, By,
and I had no lands in Wilyh. but in Berkfh. nothing I'mhii:uﬂ.
. Bur in the principal cafe, if the clofe called Gallrs extended part intoo Ed. 4. =
Ejﬁ:nﬂpﬂ into Berkfb. then only that part had paffed which Jay inZ} Ed 515
. So if ¥ prant ommes 3 fingulas terras meas in tenura I D, gyas werfiud =g Reg.
de I. N, fnﬂmam ﬁm{ﬁh Jait' 1. B. fpecificat. 1If I haw? lanmer—ﬁ?n o
jome of thefe references are true, and the reft falfe, and no land whercin they
areall true, nothing pafieth : as if I have land in the tenure of I, D, and pur-
chafed of L IV. but not fpecified in the indenture to L B, or if I have land
which I purchafed of I, N. and fpecified in the indenture of demife to 7, B,
and not in the tenure of £. D.

Bur if I have fome land wherein all thefe demonftrations are true, and
fome wherein part of them are true, and falle, then fhall they be intend-
ed words of true limitation to pals only thofe lands wherein all thofe circum-
flances ase true,

Rxg T4 Id’frﬂﬁfﬂ de interefle futuro fit inutilis, tamen potef} fiert declaratio
'\ praecedens quae firtiatur effeilum interveniente novo atu,

. T'ue law doth not allow of grants except there be a foundation of an in-
terelt in the grantor; for the law that will not accept of grants of titles, or
of things in action which are imperfect interefls, much lefs will it allow
L a
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a man to grant or incumber that which is no intereft at all, but mercly
future, :
But of declarations precedent before any interefl vefled the law doth al-
low, bur with this difterence, o that there be fome new adl or couveyance
to give life and vigour to the declaration precedent. wop
Now the beft rule of diflinétion between granis and declarations i, ﬂ:at
grants are never countermandable, not in reipect of the nature of the con~
veyance or initrument, though fometime in refped of the interelt grantcd
thev are, whereas declarations evermore are countermandable in their na-

tures. i

Anp thersfore if I grant unto you, F!mt if you enter inte an obligation to

o e of 100/ and after do procure me fuch a leafe, that then the fame cbli-

19 4. 6.62. gation fhall be void, and you enter into fuch an oh[igatiun unto me, and af-
terwards do procure fuch a leate, yet the obligation is fimple, becanfe the de-
feifance was made of that which was not.

27 Ed 3, So if I grant unto you arent charge out of whiie acre, and that it fhall
be lawful for to dittrain in all my ether lands whereof I am now feiled,
and which I (hall hereafier purchate ; although this be but a liberty of diftrefs,
and no rent fave ouly out of white acre, vetas to the lands afterwards to be pur-
chafed the claufe is void.

oFd. 6 So ifareverfion be granted to I §.and L D. a flranger by his deed do

2q Ed 5. O. 3 p J ]

:oElz.  grant to I 8. that if he purchafe the particular cftate, he will attarn to the
grant, this is a void atturnment, notwithitanding he doth afterwards por-
chafe the particular eftate. in

: Bur of declarations the law is contrary; asif the difleifee make a charter

1 B o feoffment to £ S, and a letter of attorney to enter and make livery and

25 Eliz.  feifin, and deliver the deed of feoffment, and afterwards livery and {feifin is
made accordingly, this isa good feoffment ; and yet he had no other thmn%
than a right at the time of the delivery of the charter ; but becaufe a deed

M. 1sg feoffment is but matter of declaration and evidence, and there is a new act

39 Eliz.  which is the livery fubiequent, therefore it is good in law, y

36 Eliz, So if a man make a feoffment to I §. upon condition to enfeoff I V.
within certain days, and there are deeds made both of the fuft feoffment and
the fecond, and letters of attorney accordingly, and both thofe deeds of fe-
offment, and letters of attorney are delivered at a time, o that the fecond
deed of feoffinent and letters of attorney are delivered when the firft feoffee
had nothing in the land; and yet if both liveries be made accordingly, all is

ood, k

g So if I covenant with I §. by indenture, that before fuch a day 1 will
purchafe the manor of D. and before the fame day I will levy a fine of the
fame land, and that the fame fine {hall be to certain ufes which I exprefs in
the fame indenture ; this indenture to lead ufes being but marter of declara-
tion and countemmandable at my pleafure, will fuffice, though the land be
purchafed after ; becaufe there is a new act to be done, 2. the fine.

23 Fliz. Bu if there were no new at, then otherwile it is ; as if 1 covenant with

S my fon in confideration of natural love, to ftand feifed untohis ufe of the
lands which I fhall afterwards purchafe, yet the ufe is void ; and the reafon
is, becaufe there is no new aét, nor tranimutation of poflefiion following to
perfect this inception; for the ule muift be limited by the feoffor, and not the
teoffee, and he had nothing at the time of the covenant. .

Com Plowd. 5o if 1 devife the manor of . by fpecial name, of which at that time ¥

Rigdetvale ymy pot feifed, and after T prrchat it, except I moke fome new Eubjimtiﬂ
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wf my will, this devile is void; and the resfon is, becaufe that my death,
which is the confummation of my will, is the act of God, and not my act,
and therefore no fuch new act as the law requireth, *
- Bor if I grant unto I, 5. authority by my deed to demife for years, the
land w 1 am now feifed, or licrc)iﬁ";r ihall be feifed ; and after I pur-
chafe the lands, and I, S, my attorney doth demife them ; this is a good demile,
becqufe the demife of my attorney is a new act, and all one with a demife by
my flf, :
, '}Euriﬂ mortgage land, and after covenant with I 8. in confideration of =1 Eliz.
money which I receive of him, that after 1 have entred for the condition
- broken, I will ftand feifed to the ufe of the fame 1.5, and I enter, and this deed
is enrolled, and all within the fix months, yet nothing paffeth away, becaule
this enrollment is no new act, but a perfective ceremony of the firft deed of

: and fale; and the law is more ftrong in that cale, becaufe of the ve-
hement relation which the enrolment hath to the time of the bargain and fale,
at what time he had nothing but a naked condition,

So if two jointenants be, and one of them bargain and fell the whole land, 6 E4. 6. Br.
and before the enrolment his companion dicth, nothing paffeth of the moiety -
accrued unte him by furvivor,

Reg. 15, I criminalibus fufficit generalis malitia intentionis cum faéta
paris gradus.

. Arp crimes have their conception in a corrupe intent, and have their con-
fammation and iflting in fome particular fact; which though it be not the
fact at which the intention of the malefactor levelled, yet the law giveth him
no advantage of the error, if another particular ¢nfue of as high a nature,
THEREFORE ifan impoiloned apple be laid in a place to impoifon [, S. and 18 Eliz. San-
I D. cometh by chance and eateth it, thisis murder in the principal that Lsf:z cafe, PL
aétor, and yet malice in individue was not againtt 1, D, g~
.So ifa thicf find the door open, and come in by night and rob an houfe, Cr. Juft. 30.
and be taken with the mainour, and break a door to elcape, this is burglary ;
yet the breaking of the door was without any felonious intent, but it is one
entire act,
8o if acaliver be difcharged with amurderous intent at . 5. and the.
Fiar;q break and firike into the eye of him that difchargeth it, and killeth
um, he is fels de /2, and yet his intention was not to hurt himfelf; for " fe-
fana de o and murder are crimina paris gradus.  For if a man perfuade ano-
ther to kill himfelf, and be prefent when ﬁc doth fo, he isa murderer.
Bur guacre, if I. 8. lay impoifoned fruit for fome other {tranger his ene-Cr. Jult. fol.
my, and his father or l.m.[gnf come and eat it, whether this be petty treafon, '5 19-
becaufe it is not altogether crimen paris gradus.

Reg. 16. Mandata licita recipiunt frictam interpretationenm, Jfed illicita
fride - latam & extenfam,

1IN committing of lawful authority to another, a man may limit it as ftrict-
,!{:{Ihﬁfpknféth him, and if the party authorized do tranfgrets his authority,
though it be but in circumitance exprefied, it fhall be void in the whole act.
Bur when 4 man is author and mover to another to commit an unlaw-
ful agt, then heqhall not excufe himfelf by circumftances not purfued,

SMTROL Ly

="im_. IV, L THEREEORE



42 MAXIMS OF THE LAW.

woH. 7. 19 Tuererore if I make aletter of aomey to I 8. to deliver livery” and
:gigf_?jy_ﬂ;,_ feifin in the capital mefiuage, and he doth it in another place of the land,
HSET L etween the hours of two and three, and he doth it after or befores oF if
161.Dy.337.1 make a charter of feoffiment to I. D, and L B. and exprefs the feifin 10 be
;Eﬂﬁ’ﬁf;@_‘dﬂliwwd to I D. and my attorney deliver it 0 L B. in all thefe cafes the act
of the attorney, as to execute the eftate, is void 5 but if 1 fay generally to I D.
whom I mean only to enfeoff, and my attorney make it to his attorney, /it

{hall be intended, for it is a livery to him in law. ALY
'Eﬁl-aﬂm Bur on the other fide, if 2 man command 1. 8. to rob I D. on Shosters-
s ddll, and he doth it on Gads-kill, or to rob him fuch a day, and he doth it
the next day, or to kill Z. D, and he doth it not himfelf but procureth I B.
to do it ; or to kill him by poifon, and he doth it by violence; in all thef®
cafes, notwithitanding the fact be not executed in circumitance, yet he is ac-
ceflary neverthelefs, ok
Thidem. Bu-r ifit be to kill Z 8. and he killeth 72 D. miftaking him for 7, §. then

the afts are diftant in fubftance, and he is not accefary.

Anp be it that the faéts be of differing degrees, and yet of a kind : !
As if aman bid I 8. to pilfer away fuch things out of a houfé, and pre=
cifely reftrain him to do it fometime when he is gotten in without breaking of
the houfe, and yet he breaketh the houfe; yet he is acceffary to the burglary :
for & man cannot condition with an unlawful a&, but he muft at his peril

take heed how he putteth himfelf into another man's hands, '
\§Eiz.in  Bur if aman bid one rob L S, as he gocth to Sturbridge-fair, and he rob
Sanders &3 him in his houfe, the variance feems to be of fubftance, and he is not acs

pl.Com.475- ceffary,

Reg, 17. De fide & officio Fudicis non recipitur quagflios Jed fﬂ’ﬁff}ﬂidj-
Jrve error jit juris five fadls,

Tre law doth fo much refpect the certainty of judgments, and the eredit
and authority of judges, as it will not permit any error to be affigned that
impeacheth them in their truft and office, and in wilful abufe of the fame;
but only in ignorance, and miftaking cither of the law or of the cafe and
muatter in faét.

¥ Nbrfors. AnD thereforeif I will aflign for error, that wherens the verdict pafied for

2H.7.4 me, the court received it contrary, and {o gave judgment againft me, this
fhall not be accepted.

3H.6.A03.  So if I will allege for error, that whereas L 8. offered to plead a fufficient
bar, the court refufed it, and drove me from it, this error hall not be al-
lowed.

sM.Dyai4.  Bur the greateft doubt is where the court doth determine of the verity
of the matter in fact; fo that it is rather a point of trial than a point of judg-
ment, whether it {hall be re-examined in error.

1 Mar. ¢ As if an appeal of maim be brought, and the court, by the afliftance

s8Aflplis. of the chirurgeons adjudge it to be 2 maim, whether the party grieved

#1¥.7-4935 may bring a writ of error; and I hold the law to be he cannot. '

§H.,., 5o if one of the Prothonotaries of the eommon pleas bring an affize of his
office, and allege fees belonging to the fame officc in certamty, and iffue is

lwlﬂﬁa-taken upon thefe fees, this iffue fhall be tried by the judges by way of exa-

Souxe- D1 pmination, and if they determine it for the plaintiff, and he have ju‘;:'ligmf-nttﬂ
recover arrearages accordingly, the defendant ean bring no writ error of
this judgment, though the fees in truth be other. g

2 =]
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. S0 if a woman bring a writ of dower, and the tenant plead her hufbarids H.6. 23.
is alive, this fhall be tried by proofs and not by jury, and wpon judgmcnt:fﬁ;?ﬁh_ '
‘given on either fide no error lies. 41 AT 5.

So if mul tiel record be pleaded, which is to be tried I'.:K the infpection of 3% Af-9-
the record, and judgment be thereupon given; no error lieth, SEE_*:-*-!'

So if in the aflize the tenant faith; he is counte de Dale & nient mﬁ.trfg Hiz]_:;_;_
eounte, in the writ, this fhall be tried by the records of the chancery; and ,,4q 1.
upon j ent given no error lieth: . 19 Ed. 4. 6.

So if afelon demand his clergy, and read well and diftinétly; and the
court who is judge thercof do put him from his clergy wrongfully, error fhall
never be brought upon the attainder.

So if upon judgment given upon confeflion or default, the court do affefs

the defendant thall never bring a writ of error; though the damage
be outragions,

Axp it feemeth in the cafe of maim, and fbme other cafes; that the
court may difmis themielves of difculfing the matter by exanmunation; and
E: it to a jury; and then the party grieved fhall have his attaint ; and there-

it feemeth that the court that doth deprive a man of his action, thould
be fubject to an aftion; but that notwithftunding the law will not have; (as
was faid in the beginning;) the judges called in queftion in the point of their
office when they undertake to difcuss the iffue, and that is the true reafon :
for to fay that the reafon of thefe cafes thould be, becaufe trial by the court 2! A1 24.,
* fhould be peremptory as trial by certificate, (as by the Bithop iri cafe of Mhr-;'ﬂ, 5*3?
dy, or by the marfhal of the King, gr¢.) the cafes are nothing alike ; for the
realon of thofe cafes of certificate is, becaufe if the court fhould not give cre-
dit to the certificate, but {hould re-examine it; they have no other mean but
to write again to the fame Lord Bithop, or the fame Lord Marfhal, which
were frivolous; becaufe it is not to be prefumed they would differ from their for-
mer certincate; whereas in thefe other cafes of error the marter is drawn before
a fuperiour court, to re-examine the errors of an inferiour court; and therefore
the true reafon is;, as was faid, that to examing again that which the court had
tried, were in {ubflance to attaint the court.

Anp therefore this is a certain rule in error; that error in law i ever of
fiich matters as do appear upon record ; and error in fact is ever of fuch mat-
ters as are not crofled by the record ; as to allege the death of the tenant at
the time of the judgment given; nothing appeareth upon record to the con-
trary.

’ ..IEra when the infant leviesa fine, it appeareth not uac:n the record that her, N Br.s:
is an infant; therefore it is an error in fact, and fhall be tried by infpection
during nonage.

Bur ifawrit of errdr be brought ‘in the King's bench of a fine levied by
an infant, and the court by infpection and examination doth affirm the fine;
the infant, though it be durin l:]s infancy, fhall never btinga writ of error
in the parliament upon this j t; not but that error lies after error, butzR. 3. 20,
becaufe it doth now appear upon the record that he is now of full age, there-
fore it can be noerror infaét. And therefore if a man will affign for error F-N. Br. 21
that fact, that whereas the judges gave judgment for him, the clerks entred ® 5+ ¥
it in the roll againft him, this error ilnlllnntbe allowed ; and yet it doth not
touch the judges but the clerks: but the reafon is, if it bean error, it is
an error in fact; and you fhall never allege an error in £ contrary to the

a Al 8.
F.M, Br. 21.

Reg,
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! Frerirw
Reg. 18. Perfina conjunéla acquiparatur intereffe. propriociady o
g Hiwe
Tie law hath that refpect of nature and conjunction of blood, as in divers
cafes it compareth and matcheth nearnefs of blood with confideration of profit
and intereft ;- yea, and in fome cafes alloweth of it more ftrongly. 5 Aot
TueREFORE if a man covenant in confideration of blood, to fland /feife
to the ufe of his brother, or fon, or near kinfman, an ufeis well mifed of this
covenant without tranfmutation of poffeflion ; neverthelefs it is true, that con-
fideration of blood is naught to ground a perfonal contract upon ; asif 1 contradt
with my fon, that in confideration of blood I will give unto him fuch a fum
of money, this is a medum paétum, and no affump/it licth ué:on it; for to
fubiet me to an action, there needeth a confideration of beneht; but the ufe
the law raifeth without fuit or action ; and befides, the law doth match real
confiderations with real agreements and covenants.
So if afuit be commenced againft me, my fon, or brother, I may main-
tain as well as he in remainder for his intereft, or his lawyer for his fee; and

 i61oae.if my brother have 2 fuit againft my n;hph:w or coufin, yet it is at vgz

za H. 6.

14 H. 6.6
14 H. 7. 2.
14 & 1 Elie.
=zt Ed. 4. 75-
Fl. com. 4235.

25 H. 6. 17.
ggH. 6. 50.
2t Ed. 4. 13-
18 H. 6. 21,
1z Ed. 4. 1.
30 H. 6. g1.
7 Ed. 4 21.
20 AllL 14.

Perk. f. 4.

cledion to maintain the caufe of my nephew or coufin, though the ad
ty be nearer unto me in blood. S
So in challenges of juries, challenge of blood is as good as challenge with~
in diftrefs, and it is not material how far off the kindred be, fo the pedi-
gree can be conveyed in a certainty, whether it be of the half blood or
whole, ' AL
So if a man menace me, that he will imprifon or hurt in body my father,
or my child, except I make fuch an obligation, I fhall avoid this durcfle, as
well as if the durefle had been to mine own perfon: and yet if a man me-
nace me, by taking away or deftruétion of my goods, this is no good durefle
to plead ; and the reafon is, becaufe the law can make me reparation of that
lofs, and o it cannot of the other. K
So if a man under the years of twentyone, contraét for the nurfing of
his lawful child, this contract is good, and fhall not be avoided by infancy;
no more than if he had contracted for his own aliments orerudition. | .

Reg. 19. Non impedit claufula derogatoria, qua minus ab eadem poteflate res.
diffolvantur @ quibus conflitvuntur. - i ok

Acts which are in their natures revocable, cannot by ftrength of words.
be fixed or perpetuated ; yet men have put in ure two means to bind them-
felves from changing or diffolving that which they have fec down, whereof
one is claufula derogatoria, the other interpofitio juraments, whereof the former
is only pertinent to the prefent purpofe. el

Turs claufide derogatoria is by the common practical term called clawfirla
non abftante, and is of two forts, de praeterits & de future, the one weaken-
ing and difannulling any matter paft to the contrary, the other any matter o,
come, and this latter is that only whereof we fpeak. 8l

Tue claufula non obfiante de future, the law judgeth to be idle and of no
force, becaufe it doth deprive men of that which of all other things is moft in~
cident to buman condition, and that is alteration or tance. ¥ weld

Tuererore if I make my will, and in the end thereof do add fuch like,
claufe, [Alfo my will is if 1 {hall revoke this prefent will, or declare any new
will, except the fame fhall be in writing, fubferibed with the hands of E_m

witneffes,

AL e g
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witneflcs, that fuch revocation or new decliration flall be utterly wvetd, and
" by thefe prefents I do declare the fume not to be my will, but this my former

will tofland, any fuch pretended will to the contrary notwithftanding] yer
“neverthelefs I:hii claufe or any the like never fo exactly penned ; and although

it'do reftrain the revocation "but in circumflance and not altegether, is of no

force or efficacy to fortify the former will againtt the fecond ; but 1 may by

imitﬂl without writing repeal the fame will and make a new one,

'S0 if there be a ftatute made that no (heriff (hall continue in his office 28 pd. 5.
above a year, and if any patent be made to the contrary it fhall be void ; and e
if there be any claufila de non obffante contained in fuch patent to difpenie ;,fp‘g,', #
with this prefent a&, that fuch claufe alfo fhall be void 5 yet nevertheleS a pa- 2 H.7. 6.

tent of the fheriff's office made by the King for term of life, with a s ch-
fante, will be good in law contrary to fuch ftatute, which pretendeth to ex-

clude non ebftante’s 5 and the reafon is, becaufe it is an infeparable prerogative

of the crown. to difpenfe with politick ftatutes, and of that kind ; and then

‘the derogatory claufe hurteth not, :

s;ﬁg:n_a& of puliament be made wherein there is a claufe contained,
“that it fhall not be Liwful for the King by authority of parliament, during

the fpace of feven years, to repeal and determine the fame act, this is 2 void
chném:nd fuch a& may be repealed within the feven years ; and yet if the
parliament fthould enact in the nature of the antient Jox regia, that there
~ fhould be no more parliaménts held, but that the King fhould have the au-
thority of the parliament ; this a® were good in law, guia poteftas Suprema
W{m diffoluere potefl, ligare nom poteft : for as it is in the power of a man
o killa man, but it is not in his power to fave him alive, and to reftrain him

from breathing or feeling; {6 it is in the power of a parliament to extinguifh

or_ transfer. their own authority, but not whilt the authority remains entire,

to reftrain the functions and exercifes of the fime authority.

' Soin 28 of K. H. VIII chap. 17. there was a ftatute made, that all .acts

that pafied in the minority of Kings, reckoning the fime under the years of

\ four, might be annulled and revoked by their letters ﬁtent when

they came to the fime years; but this act in the firft of K. o, VI who was 14ELDy.513.
then between the years of ten and eleven, cap. 11. was repealed, and a new

law furrogate in place thereof, wherein 2 more reafonable liberty was given ;

and wherein, though other laws are made revocable according to the provi-

fion of the former law with fome new form prefcribed, yet that very law of P Com 563,
revocation, together with pardons, is made irrevocable and perpetual, fo that

there is a dire€t contraricty between thefe two laws; for if the former
ftands, which maketh all Jater laws during the minority of Kings revocable
without exception of any law whatfoever, then that very law of repeal is
concluded in the generality, and fo it flf made revocable : on the other fide,

that law making no doubt of the abfblute repeal of the firft law, though it

felf were made during the minority, which was the very cafe of the former

law in the new ifion which it maketh, hath a precife exception, that the

law of 1 fhall not be repealed.

Bur law is, that the firft law by the impertinency of it was void a4

initio & ipfi faéto without repeal, as if a law were made, that no new ftatute
fhould be made during feven years, and the fame flatute be repealed with-

in the feven years, if the firft ftatute fhould be good, then no repeal could

be made thereof within that time 3 for the law of repeal were a new law,

and ‘that were difabled by the former law therefore it is void in it felf] and

VoL, IV. - "M the



46 MAXIMS'OF THE LAW.

the rulc holds, perperua JTex eff, mllam fegem :&umamm ac poficivam M..
tuam effe 5 & claufula quae’ abrogationem excludit initio non valel, S
NEerruer is the difference of the civil law fo reafonable’ as oblqhﬁﬁfb;
for they diftinguifh and fay that a derogatory claufe is geod to difa {I.Hv
later act, except you revoke the fame claufe before you proceed to eftablifh
any later difpofition or declaration ; for they fay, that clawfiela deregatoria a
alias fequentes voluntates pofita in teflamento (Viz. i teflator dicat gd fi conti-
gerit cum facere aliud feflamentum non wult illud valere) cperatir quod fo-
quens difpofitio ab ipfa clatfuda reguletur, & per mﬁ#ﬂm quad fequens difpo-
Sfitio ducatur fine woluntate, & fic quod non fit attendendum. The fenfe s,
that where a former will is made, and after a later will, the reafon wh
without an exprefs revocation of the former will it is by implication mmkcg,
is becaufe of the repugnancy between the difpofition of the former and the
later. e
But where there is fuch aderogatory claufe, there can be gathered no
fuch repugnancy ; becaufe it feemeth that the teftator had a purpole at the
making aﬁhc firft will to make fome fhew of a new will, which neverthe-
lets his intention was fhould not take place: but this was anfwered before ;
for if that claufe were allowed to be good until a revocation, then could no
revocation at all be made, therefore it muft needs be void by operation of
law at firft. Thus much of claufida derogatoria. GtH
Reg. 20. Afus inceptus, cujus perfectio pendet ex woluntate partium, revoca=
ri poteft; f antem pendet ex voluntate tertiac perfonae, vel ex contingents,
revocari non protef, ROUER

In ads that are fully exccuted and confummate, the law makes this dif-
ference, that if the firft parties have put it in the power of a third perfon,
. or of a contingency, to give a perfection to their acls, then they have put it
out of their own reach and liberty; therefore there is no reafon they [Eg:ﬂ&
revoke them : but if the confammation depend upon the fame confent, which
was the inception, then the law accounteth it in vain to reftrain them from
revoking of it ; for as they may fruftrate it by omiffion and non Jeifance, at
a certain time, or in a certain fort or circum{tance, fo the law permitteth them
to diffolve it by an exprefs confent before that time, or without that circum-

ftance. '
Tuererore if two exchange land by deed, or without deed, and nei-
F. . Br. 36 ther enter, they may make a revocation or diffolution of the fame ire
1311.7-13,14-by mutual confent, fo it be by deed, but not by parcll ; for as much as the ma-
king of an exchange needeth no deed, becaufe it is to be perfected by entry,
which is a ceremony notorious in the nature of a livery; but it cannot be dif-
folved but by deed, becanfe it difc th that which is but title, oy
So if I contract with £, D. that if he lay me into my cellar three tuns of
wine before Mich. that T will bring into his garner twenty quarters of wheat
before Chriffmas, before either of thefe days the parties may by affent diffolve
the contract; but after the firlt day there isa perfe@ion given to the con-
tract by aétion on the one fide, and they may make crofs releales by deed or
paroll, but never difitlve the contract; for there is a difference between dif=
folving the contralt, and releafe or furrender of the thing contracted for: as

E. 36 Eliz.

if lefice for twenty years make a leafe for ten years, and after he take a new

leafe for five years, yet this cannot inure by way of foirender : for a petty leate
3 " derived
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derived out of a greater cannot be furrendered back again, but inureth only
bfdﬂl'alnunn of contract; fora leafe of land is but a contract executory from
time to time of the pruﬁts of the land, to arife asaman may fell his corn or
]inp tythe to {pring or to be perceived for divers future years

UT to return from our digreflion: on the other fi ide, |f I contraét with
: cloth atfucha priceas £ 5. fhall name ; there if . §. refufe to name,
gmntra& is void ; but the parties cannot ddchargl: it, becaufe they haye

put it in lhepnwarufth: th:rrp-&ribn to perfect,

Eu if 1 t my reverfion, though this be an imperfet act before atturn- 11 1.7, 10,

uff: the atturnment 15 the a&t of a ftranger, this is not fimply | ®- -
mnmhft but by apolicy or circumftance in law, as by levying a fine, Of iz, 8,
and fale, or the like,

So l-fl t a clerk to the Bithop, now can I not revoke this prefenta- :1'13" -T- Fi'_“—
tion, becaufe I have put it outof my felf, thatis, in the Bifhop, by admﬂﬁun,?;gf e
wp:rﬁa&myaﬂbegun 38 Ed. 355

Tu difference appeareth in nominations and elections; asif T enfe- ., Ed. 4. 2.
off I S upon condition to enfeoff fuch aone as I D. fhall name within a

and L D. name I B. yet before the feoffment, and within the year,
may countermand his nomination and name again, becanfe no intereft
m.tnfhnm But if I enfeoff I S. to the ufe of fuch a one as I, D.
name within a year, then if J, D.name I B. it is not revocable, be-
. canfe l‘.ht. ufe paffeth prefently by operation of law.

So in judicial ats the rule of the civil law holdeth, futentia interlcutoria
revacari pateft, definitiva non poteff; that is, that an order may be revoked,

aj lgment cannot ; and the reafon s, bc:cauﬁ: there is a title of execution
or bar given prefently unto the party upon judgment, and fo it is out of the
]udgcu:tremhe in courts ordered by the common law.

Rﬂg. 21, Claufila vel difpofitio inutilis per praefimptionem vel caufam re
matam, ex poft falto non fulcitur.

CLAUS UL.A wel difpofitio inutilis are faid, when the a& or the words
do work or exprefs no more than the law by intendment would have fup-
plied ; and therefore the duubimg or iterating of that and no more, which
the conceit of the law doth in a fort prevent and preoccupate, is reputed nuga-
tion, and is not fupported and ma::F of fubftance either by a foreign intend-
ment of fome purpofe, in regard whereof it might be material, nor upon

Wm&gng afterwards, which may induce an operation of thofe idle
or acts

A.Hn therefore if a man devife land at this day to his fon and heir, this is,, 1. g,
nmddewﬁ:, becaufe the difpofirion of law did mﬁthc fame upon the heirz M. 1.

? et if it be kn r.s-!'erwn: land, and the heir within 3pey | Dr. devifie
he.r.nkchy l:hc dr.va.fe, he {hall rts of the profits to his own ute, "
the fhall have benefit but of tgi third ; but if a man devife land
:pr is. two daughters, having no fons, then the devife is , becaufe he
dath the difpolition of law ; fnr by ahc law thcy fhall take in ::upcrmnar}r, 19 H. 8. Dy.

l;u.ltb}'tht devife they fhall take jointly ; and this 1s not any forcign collateral 12
but in point of taking of eftate.
. So if a man make a feoffment in fee, to the ufe of hislaft will and tefla-
q:;l:pt,_tﬁtf: words of fpecial limitation are void, and the law referveth the
nnq;n;u.ﬁ: to the feoffor and his heirs; and yet if the words might fland,
then might it be authority by his will to declare and appoint ufes, and then
though
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thoogh it were knights-fervice land, he might difpofe the whole. As ifa
man make a feoffment in fee, tothe ule of the will and teftament ofa ftranger,
there the firanger may declare an ule of the whole by his will, notwit i
it be knight's-fervice land ; but the reafon of the principal cafe is, becaufe ufes
before the ftatute of 27 H. VIIL. were to have been difpofed by will, and there-
fore before that ftatute an ufe limited in the form aforefaid, was but a frivolous
limitation, in regard of the old ufe that the law referved was devifeable ; and
19 H. 8. 11.the ftatute of 27 M, VIII. altercth not the law, as to the creating and limiting of

s Ed 4 8 any ufe, and therefore after that flatute, and before the ftatute of wills,
no lands could have been devifed, yet it was a void limitation as before, and fo
continucth to this day.

Bu ifI make a feoffiment in fee, totheufe of my laft will and teflament,
thereby to declare an cflate wil and no greater eitate, and afier my death,
and after fuch eftate declared fhall expire, or in defaule of fuch declaration

;0. 8 11. then to the ufe of I 8. and his heirs, this is a geod limitation ; and 1 mhy

"6 Ed 4.5. my will declare an ufe of the whole land to a firanger, though it be held in

knight's-fervice, and yet I have an eftate in fee fimple by virtue of the old

ufe during life,
So if I make a feoffment in fee to the ufe of my right-heirs, this is a
¥ void limitation, and the ufe referved by the law doth take place; and yet if
2011.8.8.Dy the limitation {hould be good the heir fhould come in by way of purchafe,

TELB7DY Who otherwife cometh in by defcent ; but this is but a circumftance which
the law refpecteth not, as was proved before. :

Bur if fcmnkc. a feoffment in fee to the ufe of my right heirs, and the

1cEl 274 Dy ﬂf’ht heirs of I 5. this is a good ufe, becaufe I have altered the difpofition
“of law ; neither is it void fora moiety, but both our right heirs when they

.o, Come in being fhall take by joint purchafe; and he to whom the firft
ot o Fi falleth fhall wke the whole, fubject meverthelefs to his companions. title,

Devife-g. {0 jt have not defcended from the firft heir to the heir of the heir: fora
man cannot be goi.nt-tcnant claiming by purchafe, and the other by defcent,
becaufe they be feveral titles.

So ifa man having land on the part of his mother make a feoffment in
fee to the ufe of himfelf and his heirs, this uft, though exprefied, fhall not

M. 135, 80 to him and the heirs of the part of his father as a new purchafe, no

4.6, Dyer. more than it {hould have done if it had been a feoffment in fee nakedly withe
out confideration, for the intendment is remote.  But if baron and feme be,
and they join in a fine of the feme's land, and exprefs an ufe to the hufband
and wife and their heirs: this limitation {hall give a joint eftate by entierties

sFd 4.8 1o them both; becaufe the intendment of law would have conveyed the ufe

1t 81 4o the femealone.  And thus much touching foreign intendments,

For matter ex pof? faélo, if a leafe for life be made to two, and the fur-
vivor of them, and they after make partition : now thefe words (and the fur-
vivor of them) fhould feem to carr E;{ﬁoﬁ: as a limitation, that cither of
them fhould be ftated in his part for their lives feverally; but yet the
law at the firft conitrueth the words but as words of dilating to deferibe a joint

3040 8.Ficftate ; and if one of them die after partition, there fhall be no occupant, but

B 6. Dis past (hall revert,

FL 7. Dy. So if aman grant a rent charge out of ten acres, and grant farther that
the whole rent fhall ifiue out of every acre, and diftrefs accordingly, and
afterwards the grantee purchafe an acre: now this clavfe thould feem to be
material to uphold the whole rent; but yet nevertheles the law at firft ac-

cepteth of thefe words but as words of explanation, and then notwithftand-
ing the whole rent is extinét. _‘ So

];;.H' B. 43
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% Bo ifagift in tail bs made upon condition, that if tenant in tail dic with- 4 F. 6. Com.
.wﬂﬁ:{:, it fhall be lawful for the donor toenter ; and the donee diﬁ:{‘.‘“ti“uc‘;%ll'li'flll.:g]-:.
wand die without iffue: now this condition fhould feem material to give him ™
“benefit of entry, but becaule it did at the firfk limit the eltate according 1o
“the limitation of law, it worketh nothing upon this matter emergent afier-
" So ifagift in tail be made of lands held in knight's-fervice with an ex-
‘prefs refervation of the fame fervice, whereby the land is held over, and the =AMt ;o
gift is with warrenty, and the land is evitted, and other land is recovered
in value againft the donor, held in focage, now the tenure which the law
makes between the donor and donee fhall be in focage, and not in knight's-
fervice ; becaufe the firft refervation was according to the owelty of fervice,
which was no more than the law would have referved. -

Bur ifagift in tail had been made of lands held in focage with a refer-
vation of knight's-fervice tenure, and with warranty, then becaufe the intend-
ment of law is altered, the new land (hall bz held by the fime fervice the loit
land was, without any regard at all to the tenure paramount : and thus much
of matter ex poff paits.

This rule faileth where that the law faith as much as the party, but upen
foreign matter not pregnant and alﬁmring upon the fame aét or con-
veyance, as if leflee for life be, and he lets for twenty years, if he live fo

. ‘long; this limitation (if he live {o long) is no more than the law faith, but it
doth not appear upon the fame conveyance or a, that this limitation is nu-
gatory, but it is foreign mattr in refpet of the truth of the flate whence
the leafe is derived : and therefore iflefiee for life make a feoffment in fee,
yet the flate of the leflee for years is not enlarged againft the feoffee, other-
wile had it been if {uch limitation had not been, but that it had been left only
to the law.

So if tenant after poflibility make aleafe for years, and the donor confirms 551, o
to the leffee to hold without impeachment of walte during the life of tenant in per Keble.
tail, thisis no more than the law faith ; but the privilege of tenant after pof= it B 3 %
ﬁbilitjr 15 forcign matter, as to the leafe and confirmation: and therefore if
tenant after poffibility do furrender, yet the lefiee {hall hold difpunifla-
ble of wafte ; otherwile had it been if no fuch confirmation at all had been

Avrso heed muft be given that it be indeed the fume thing which the law
intendeth, and which the party exprefleth, and not only like or refembling, and
fuch as may fland both together: for if I let lind for life rendring a rent,
and by my deed warrant the fame land, this warranty in law and warranty g g4, 5.
in deed are not the fame thing, but may both {tand together, i E. 1. Fitz,

THERE remainach yet a great queftion on this rule. zﬂch i

A principal reafon whereupon this rule is built, {hould fem to be becaufe
fuch adts or clanfés are thought to be but declaratory, and added upon igno-
rance of the law, and ex conflietudine cliricorum upon obferving of a common
fotmn, and not upon purpofe or meaning, and therefore whether by particular
and precife words a man may not controul the intendment of the law.

To this Ianfwer, that no precife or exprefs words will controul this in-
tendment of law; but as the general words are void, becaufe they fay con-
trdry to that the law faith ; o are they which are t]muI%hr. to be againft the
law: and therefore if I devife my land being knight's-fervice tenure to my
heir, and exprefs my intention to be, that the one part fhould defeend to
him #'the third part appointed by flatute, and the other he (hall take by devife
tNor, IV, N o
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to his own ufe, yet this is void ; for the law faith, he is in by defeent of the
whole, and I fay he {hall be in by devife, which isagainit the Law.

Bu if I make a gift in wil, and fay upon condition, that if tenant in tail
difcontinue and after die without iffue, it fhall be lawful for me to enter ;
this is a good claufe to make a condition, becaufe it is but in one cufe, and
doth not crofs the law generally : for if the tenant in tail in that cafe be dif
feifed, and a defcent caft, and die without iffue, I that am the denor {hall
not enter.

Bur if the claufe had been provided, that if tenant in tail difcontinue, or
fufter a defeent, or doany other act whatfoever, that after his death without
iffue it fhall be lawful for me to enter: now this is a void condition, for it
importeth a repugnancy to law ; as if T would over-rule that where the law
faith 1 am put to my action, I neverthelels will referve to my felf an entry.

Reg. 22. Non widetur confenfum retimuiffe i quis ex pragferipto minantis
aliguid fmmutavit,

Artwoven choice and eleflion be a badge of confent, yet if the firk
ground of the aét be duref, the law will not conftrue that the dures doth
determine, if the party durefled do make any mation or offer.

Tuererore if aparty menace me, except I make unto him a bond of
40 /. and 1 tell him that I will not do it, but I will make unto him a bond of
2o/ the law fhall not expound this bond to be voluntary, but fhall rather
make conftruction that my mind and courage is not to enter into the greater
bond for any menace, and yet that 1 enter by compulfion notwithitanding in-
to the lefler. 4

But if I will draw any confideration to my felf, asif Thad faid, T will en-
ter into your bond of 4o/, if you will deliver me that piece of plate, now
the durefs is difcharged ; and yet if it had been moved from the dureflor,
who had faid at the firft, you fhall take this piece of plate, and make me a
bond of 4o /. now the gift of the plate had been good, and yet the bond
fhall be avoided by durels.

Reg. 21. Ambiguitas verborum latens verificatione fuppletur ; nam quod
ex faclo oritur ambiguum verificatione falti tollitur,

Tuere be two forts of ambiguities of words, the one is ambiguitas pa-
tens, and the other lafems. Patens is that which appears to be ambiguous
upon the deed or inftrament: Jatens is that which feemeth certain and with-
out ambiguity, for any thing that appeareth vpon the deed or inftrument ;
but there is fome collateral matter out of the deed, that breedeth the am-
biguity.

“AmsicuiTas patess is never holpen by averment, and the reafon is,
becaufe the law will not couple and mingle matter of fpecialty, which is
of the higher account, with matter of averment, which is of inferior ac-
count in law; for that were to make all deeds hollow, and fubject to aver-
ments, and {0 in effect, that to pafs without deed, which the law appointeth
thall not pafs but by decd.

Tuererore if aman give land to I D. & I 8. & baeredibus, and do
not limit to whether of their heirs, it {hall not be fupplied by averment to
whether of them the intention was, the inheritance fhould be hmited,

So




MAXIMS OF THE LAW.

So if aman give land in tail, though it be by will, the remainder in tail,
and add a provifo in this manner: Provided that if he, or they, or any of
them doany, ¢rc. according to the ufual claufes of pchmlm, it cannot be
averred vpon the ambiguities of the reference of this claufe, that the intent
of the devifor was, that the reftraint {hould go only to him in the remainder,
and the heirs of his body; and that the tenant in tail in poffefiion was meant
to be at large,

O thefe infinite cafes might be put, for it holdeth generally that all am-
biguity of words by matter within the deced, and not out of the deed, fhall
be holpen by conftruction, or in fome cafe by election, but never by aver-
ment, but rather thall make the deed void for uncertainty.,

Bu if it be ambiguitas fatens, then otherwife it is: as if I grant my manor
of S. to I F. and his heirs, here appeareth no ambiguity at all ; but if the
truth be, that I have the manors both of South §. and North §. this ambi-
guity is matter in faét ; and therefore it thall be holpen by averment, whe-
ther of them was that the party intended (hould pafs.

So if I ict forth my land by quantity, then it fhall be fupplied by election,
and not averment.

As if I grant ten acres of wood in fule, where I have an hundred acres,
whether I fay it in my deed or no, that I grant out of my hundred acres,
yet here fhall be an election in the grantee, which ten he will take,

~ Anp the reafon is eg]aim, for the prefumption of the law is, where the
thing is only nominated by quantity, that the partics had indifferent intenti-
ans which fhould be taken, and there being no caufe to help the uncertainty
by intention, it fhall be holpen by election.

But in the former cale the difference holdeth, where it is exprefied, and
where not; for if I recite, Whereas Iam feiled of the manor of North S.
and South 8, Ileale unto you wnum manerium de S. there it is clearly an
election, So if I recite, Where I have two tenements in St. Dunflan’s, 1
leafe. unto you wunmum tenementum, there it is an clection, not averment of
intcl::'&:n, except the intent were of an eletion, which may be fpecially
averred. :

AwoTrner fort of ambiguitas latens is correlative unto thefe : for this am-
biguity fpoken of before, is when one name and appellation doth denomi-
nate divers things, and the fecond, when the fame thing is called by divers
names.

As if I give lands to Chrifi-Cburch in Oxford, and the name of the cor-
poration is Ecclefia Chrifli in umiverfitate Oxford, this fhall be holpen by
averment, becavfe there appears no ambiguity in the words: for this variance
is matter in fact, but the averment fhall not be of intention, becanfe it doth
ftand with the words.

For in the cafe of equivocation the general intent includes both the fpe-
cial, and therefore ftands with the words: but fo it is not in variance, and
therefore the averment muit be of matter, that do endure quantity, and not
intention, '

As to fay, of the precinét of Oxford, and of the univerfity of Oxford, is
one and the fame, and not to fay that the intention of the partics was, that
the grant fhould be to Chriff-Church in that univerfity of Oxford.

Reg. 24. Licita beme mifcentur, formula niff juris obfet,

Tue law giveth that favour tolawful a&s, that although they be executed
by feveral authoritics, yet the whole act is good, As

5L
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As when tenant for life is; the remainder in fee, and ‘they joinin alivery
by deed or without, this is one good entire livery drawn from them both,
and doth not inure to a furrender of the particular eftate, if it be withour
deed *, or confirmation of thefe in the remainder, if it be by deed § but they
are all parties to the livery.” Fovisdil

So if tenant for life be, the remainder in fee, and they join in granting a
rent, this & one folid rent out of both their cttates, and no double rent, or
rent by confirmation. ; h

So if tenantin tail be at this day, and he make a leafe for three lives, and
Cusere.  his own, this is a good leafe, and warranted by the {tatute of 52 H. VIII and

yet it is good in part I:?r the authority which tenant in tail hath by the com-
mon law, that is, for his own life, and in part by the autherity which he hath
by the ftatute, that is, for the other three lives,

So if aman feifed of lands devifeable by cuftom, and of other land held in
knight's-fervice, devife all his lands, this is a good devile of all the land
cuftomary by the common law, and of two parts of the other land by the
flatutes.

So in the flar-chamber a fentence may be good, grounded in part upon
the authority given the court by the ftatute of 3 A, VIL and in part upon
that antient autherity which the court hath by the common law, and fo up-
on feveral commiliions. .

But ifthere be any form which the law appointeth to be obferved, which
cannot agree with the diverfities of authorities, then this rule faileth. |

As if three coparceners be, and one of them alien her purperty, the fe-

Vide ¢ Initic. Offee and one of the fifters cannot join in a writ de pare’ factenda, becaufe it
166.b. behoveth the feoffee to mention the ftatute in his writ.

g2

Reg. 25. Praefintia corporis tollit errorem nominis, & weritas nominis tollit
errorem demonfirationis,

TrERE be three degrees of certainty.

1. PRESENCE.

z. Name,

3. DemonsTRATION oOr reference.

Whuereor the prefence the law holdeth of greateft dignity, the name in
the fecond degree, and the demonitration or rr:t%lr.:nce in the loweft, and al-
ways the error or falfity in the lefs worthy.

Anp therefore if I give a horfe to I D. being J:!rﬂf:nt, ‘and fzy unto him,
1. 8. take this; this is a good gift, notwithftanding I call him' by a wro
name : but fo had it not been if I had delivered him to a ftranger to the ule
of I S. where I meant I. D.

So if 1fay unto I 5. here I give yon my ring with the ruby, and deliver
it with my hand, and the ring bear a diunond and no ruby, this isa good
gift notwithftanding I name it amifs, '

So had it been if by word or writing, without the delivery of the thing
it elf, I1had given the ring with the ru%y, although I had no fuch, but only
one with a diamond which I meant, yet it would have paffed.

So if I by deed grant unto you by general words, all the lands that the
King hath pafied unto me by letters patents dated 10 May, unto this préfent

¥ Semble clerement le ley d'eflre contrary in ambidewx eafes, car lou eft fans fait, ell livery {alement de
ceftuiin le rem’ & forr’ de partic® ten’, auterment ferra forfeiture de fon eflave, & lou eit per fair, le livery
paffa folement de tenant, cas il ad Je franktenement, vide accordant Sur Co. 1. 1. 79. b, 77. 2 Plow.Coni.

§9-2.140. 2 H. 5.7 0g Hog 1q. 13Fd g 4.2 27 H. B, 13, M.a6. & (7. ElL Dy. 130 3
2 indenture
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indenture annexed, and the patent anhexed have date 10 jfuly ; yet if it be

that that was the true patent annexed, the prefence of the patent ma-

oth the error of the date recited not material ; yet if no patent had been

annexed, and there had been allo no other certainty given, but the reference

of the patent; the date whereof was mil-recited, although T had no other
patent ever of the King, yet nothing would have paficd.

*Lixe law is it, but more doubtful, where there is not a prefence, but a
kind of reprefentation, which is lefs worthy than a prefence, and yet more
worthy than a name or reference.

“As if I covenant with my ward, that I will tender unto him no other mar-
rhﬁ, than the gentlewoman whofe picture 1 delivered him, and that picture
hath about it aetatis fuce anno 16. and the gentlewoman is feventeen years
old; yet neverthelefs if it can be proved that the pifture was made for
that g:hn:;ﬂewumm, 1 may, notwithitanding this miltaking, tender her well
‘enou

SE if I grant you for life a way over my land, according to a plot intend-
ed between us, and after I grant unto you and your heirs a way according
to the firft plot intended, w f a tble is annexed to thefe prefents, and
there be fome fpecial variance between the table and the original plot, yet
this reprefentation fhall be certainty fufficient to lead unto the firft plot; and
you fhall have the in fee neverthelefs, according to the firlt plot, and
not accordipg to the table. _

So if I grant.unto you by general words the land which the King hath
granted me by his letters patents, quarum tenor fequitur in baec werba, drc.
and there be fome miftaking in the recital and variance from the original pa-
tent, it be in a point material ; yet the reprefentation of this whole
patent hall be as the annexing of the true patent, and the grant fhall not be
void by -this variance. i . ,
 Now for thefecond part of this rule touching the name and the referenc,
for .the ining thereof, it muft be'noted what things found in demonftra-
tion or addition: 4s firft in lunds, the greateft certainty is, where the land
hath'a game proper, as the manor of Dale, Grandfield, &c. the next is equal
to that, when thé land is fet forth by bounds and abuttals, asa clofe of pafture
hnundililg on the eaft part upon Emfden-wpdd, on the fouth upon, &e. It is
alfo a fufficient name to lay the general boundary, that is, fome place of

precinct, if there be no other land to pafs in the fame precintt, as all
‘my lands in Dak, my tencment in 8. Dunflan’s parifh, dre. :

A farther fort of denomination is to name land by the attendancy they have
* to other lands more ngmrious,asﬁmi of my manor of D, belonging to fuch
<" a college lying upon Thames bank,

* «"Arr thefe things are notes foundin denomination of lands, becaufe they
‘be figns local, and therefore. of property to fignify and name a place; but
thefe notes that found only in demonftration and addition, are fuch as are
but tranfitory and accidental to the nature of the place.
 As modo in tenura & occupatione of the proprictary, tenure or Tion is
but a thing tranfitory in refpect of land 3 Generatit wenst, generatio migrat,
. terra autem manet in aeternum. + ot SN
. So likewife matter of conveyance, title, or inflrument. L
«  As, guae perquifrvi de I D. quae defeendebant a I N. patre meo, or, in
. praedicla indenturd dimiffionis, or, in praediétis literis patentibus fpecificat’.

So likewife continent’ per asftimationem 20 acras, or i ( per acfimatio-
nemY be left out, all is one, for it is underftood, and this matter of mea-

oL. IV, 9 fure,
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fure, although it fcem local, ‘yet it is indeed but cpinion and “cbfervation’ of
o ; i it ia1 parm ieomdw ggidr

Tue diftinétion being made, the rule is to be examined by je,” 0 coiull

Tuererore if I grant myclofe called Dale in the parith of Hurff, inthe.
county of Ssuthampton, and the parifh likewife eth into the county of
Berbjkire, and the whole clofe of Date lyeth in the county of Ee#
yet becaufe the parcel is efpecially named, the falfity of the addition hdrtech
mot, and yet this addition is found in name, but (as it was fid). it wasiles!
worthy than a proper name. it Ry

So'if I grant tenementum meum, or emnia tenementa mea (for the unis’
verlil and indefinite to this purpofe are all one) in parochia Sanfti Butclphi
extra Aldgate (where the verity is extra Biflopfiate) in tenura Guiliclut,
which is true, yet this grant is void, becanfe that which founds in denomi=
nation is falfe, which is the more worthy ; and that which founds in addition
is true, which isthe les; ®and though in temera Guilielwi, which is true,
had been firflt placed, yet it had been all one. ' A

But if I grant fenementum meum quod perquifivi de R. C. in Dale, wheve
the truth was 7. C. and I have no other tenements in I, but ene, this
is good,  becaufe that which foundeth in name, (viz. in Dale) is true, anch
that which founded in addition (viz. qued perguifivi, &e.) is only falfe,

So if I grant prafa mea in Dale continentia 10 acras, and they contain in
deed twenty acres, the whole twenty pafs, ' o s vk

So if I grant all my lands, being parcels manerdy de D. in pracdictis literis
pﬂrrmli'&m Jpecificat’y and there be no letters patents, yet the grant is good

ugh. s Mt

Tk like reafon holds in demontlrations of perfons, that have been declared
m demonttration of lands and places, the proper name of every one is in
certainty worthieft : next are fuch appellations as are fixed to his perfon, or’
at leaft of continuance, as fon of fuch a man, wife of fuch a hufband ; or ad-
dition of office, as clerk of fuch a court, &¢. and the third are actions or ac-
cidents, which found no way in lation or name, but only in circum=
ftance, which are lefs worthy, although they may have a proper particular re-
ference to the intention of the grant. '

Anp therefore if an ﬂh]fj?tiﬂﬂ be made to I. S. filio & baeredi G. S. where
indeed he isa baftard, yet this obligation is good. :

So if I grant land Epf‘g nunc Londinenfi qué me erudivit inpueritia, this
i a good grant, althoug never inftructed me, :

Bur ¢ converfo, if T grant land to I 5. flic & bagredi G. 8. and it be true
that he is fon and heir unto G. §. but his name is Themas, this is a void grant,

Or if in the former grant it was the Bifhop of Canterbury who me
in my childhoed, yet fhall it be good (as was faid) to the Bithop of Landsn,
and not to the Bithop of Canterdury. :

Tue fame rule holdeth of denomination of times, which are fuch a day
of the month, fuch a day of the weck, fuch a Saint’s day or eve, to day, w0
morrow ; thefe are names of times,

Bur the day that I was born, the day that I was married ; thele are but
eircumi{tances and addition of times. '

Axp therefore if I bind my felf to do fome perfonal attendance upon you
upon Innocent’s day, being the day of your birth, and you were not born
that day, yet fhall I attend. Tuere

* Semble icy le grant uft efte affets bon, coe fuit refola per enr’, Co. lib. 3. fo. 10.2. vid. 33 H. 8.

Dy L b. 12EL ib. 292.b. & Co. lib. 2. fe. 33. a.
+ Vide ib. que contraria et lex, u:irram:if: primer certainty eft faum,
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USE of the L A W;

FOR

Prefervation of our Perfons, Goods, and

Names, according to the practice of the Laws

and Cuftoms of this Land.
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The Use of the Law, and wherein it principally confifteth.

HE uf of the law confifteth principally in thefe three things :
1. To fecure mens perfons from death and violence.

2. To difpofe the of their s and lands.
3. For prel"ervatinplfuf thﬂE:aPa names fmﬂmmeaﬂdinﬁm}r. :
St Foxr fafety of perfons, thelaw provideth that any man ftanding in fear of
keepthe  another, may take his oath before ajuftice of peace, that he ftandeth in fear of
peace. his life, and the juftice (hall compel the other to be bound with fureties to
keep the peace.
Adionfor  IF any man beat, wound, or maim another, or give falfe fcandalous swords
i-"-r';ﬂf;;,ﬁ1-t1ut may touch his credit, the law giveth thereupon an adtion of the cale
"7 for the flander of his good name; and an action of battery, or an appeal of
maim, by which recompence fhall be recovered, to the value of the hust,
damage or danger.
Appeal of Ir any man kill another with malice, the law giveth an a_ppe.]] to the wife
murder given of the dead, if he had any, or to the next of kin that is heir, in default of
o kin. @ wife; by which appeal the defendant convicted is to fuffer death, and to
lofe all his lands and goods : but if the wife or heir will not fue, or be com-
pounded withal, yet the King is to punith the offence by indi¢tment or pre-
fentment of a lawful inqueft and trial of the offender b::lgarc competent judges;
wh::lrcupon being found guilty, he is to fuffer death, and to lofe his lands and
ds,
Man flaugh-  Ir One kill another upon a fudden quarrel, this is man-flaughter, for which
. whena the offender muft die, except he can read ; and if he can read, yet muit he
gouds, and 10fe his goods, but no lands.
when not. Anp if a man kill another in his own defence, he fhall not lofe his life,
nor his lands, but he muit lofe his goods, except the party flain did firft al-
fault him, to kill, rob, or trouble him by the high-way fide, or in his own
houfe, and then he fhall lofe nothing,
Fodate ;:. v if' a man kill himfelf, all his goods and chattels are forfeited, but no
angs.
Felony by Ir aman kill another by misfortune, as thooting an arrow at a butt or mark,
mifchanes. or cafling a (lone over an houfe, or the like, this is lofs of his goods and chat-
tels, but not.of his lands, nor life.
I Ir
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Ir ahorfe, or cart, or a beatt, or any other thing do kill a man, the horfe, peodand,
beaft, or other thing is furfeited to the crown, and is called a Desdand, and
ufually ted and allowed by the King to the bithop almoner, :
ofithi Wb ilfthemiclies, 3T B g
. Tux cutung out of a man’s tongue, or putting out his eyes malicioufly. Cutting out
is felony ; for which the offender is to fuﬂ‘Er dmgd:., and Mg his l:::;;numfj“’"‘“" and
goods.

putiing out
eyed, lelony.

'.;B#t' or that all punifoment is for example's jake, it is geod to fee the
. .qég!y offenders are drawn to therr puuyﬁm}m s ‘ﬁﬂ ﬁ”ﬁj;}‘:r peh ;::;_a;j,
| the peace.

. HE ancient laws of England, planted here the Conqueror, were!
: that there ﬂmu}dbcoﬁicﬁﬁ cﬁ?twu forts in =!:l;vl'l thcpnr::?ofthis realm
to preferve the peace:

1. CONSTABULARI1I Pacis,

2. CONSERVATORES Pacis, :

Tue office of the conftuble was, to arreft the parties that he had feen The ofiiceof
breaking the peace, or in fury ready to break the peace, or was truly informed the conftable.
by others, or by their own confefiion, that they had frefhly broken ‘the pece ;
which perfons he might imprifon in the ftocks; or in his own houfe, as his
or their quality required, until they had become bounden with fureties to
keep the peace; which obligation from thenceforth was to be fealed and de-
livered to the conflable to the ufe of the King, And that the conftable was
to fend to the King's exchequer or chancery, from whence procefs fhould
be awarded to levy the debt, if the peace were broken.

BuT the conftable could not arreit any, nor make any put in bond upon
complaint of threatning only, except they had feen them breaking the peace,
or had come frefhly atter the peace was broken. Alfo, thefe conftables (hould
keep watch about the town for the apprehenfion of rogues and vagabonds,
and night-walkers, and tvcs-drupz_.w.'rs, foouts, and fuch like, and fuch 3590
armed.  And they oughe likewife to riife hue and éry agninft murderers
man-flayers, thieves and rogues. :

Or this otfice of conftable there were high conflables, two of every hun- High-conti-
dred ; petty conflables one in every village ; they were in ancient time all ap- bl for every
pointed by the fheriff of the fhire yearly in his court called the fheriff’s Thrm, o eata.
and there they received their oath,  But at this day they are appointed eitherble for every
in the law-day of that fprecini:l wherein they ferve, or elfe by t high con- village.
ftable in the feifions of the peace.

Tue theriff's Turn is acourt very ancient, incident to his office. At the The King's-
firft it was erected by the conqueror, and called the King's-bench, appoint- Egn:hn!ﬁm in-
ing men ftudied in the knowledge of the laws to exccute juftice, as E,Df.m_i.i’j“;,-,g,-[;“‘*
tutes to him in his name, which men are to be named, jufficiarii ad liacsta tion.
coram rege affignats : one of them being called capitalis jufticiarius, the reft
his fellows 5 i number as pleafeth the King: of late but three jufficiarii,
holden by patent. In this court every man above twelve yéars of age was
to take his oath of allegiance to the King; if he were bound, then his lord
to anfwer for him. In this courc the conftables were appointed and fworn §
breakers of the peace punifheéd by fineand imprifonmeut; the parties beaten
or hurt recompenied l.:jpﬂll complaints of damages ; all appeals of murder,
maim, robbery, decided ; contempts againft the crown, publick annoyances

Vou. 1V. P agiinit
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againft the peo le, treafons and felonies, and all other matters of wrong be-
twixt party and party for lands and goods.
Court of Bur the King fecing the realm grow daily more and more po];ulcaus, and
Marfhalia  that this one court could not difpatch all; did firlt ordain that his marihal
;;“.th::;d’i“n"f‘ fhould keep a court, for controverfics arifing within the verge, which is with-
ot in twelve miles of the chiefeft tunnel of the court, which did but eafe the
:]ffm;‘.“r of Kine’s-bench in matters only concerning debts, covenants, and fuch like; of
;un;:l:r{:f, thoic of the King's houfhold only, never dealing in breaches of the peace, or
concerning the crown by any other perfons, or any pleas of lands.
Sherif's Insomuch, as the King for farther eafe having divided this kingdom into
Tum inflite- countics, and committing the charge of every county to a lord or earl, did
ﬁlﬁf “‘;}M dircét that thofe earls, within their limits, {lould look to the matter of the
Engiand inte peace, and take charge of the conftables, and reform publick nnnnjrmiﬁﬁi
i and fwear the people to the crown, and take pledges of the freemen for
eilled Curiatheir allegiance; for which purpofe the county did once every year keep a
wifi fri. court, called the (heriff’s Turm; at which all the county (except women,
: clergy, children under twelve, and aged above fixty) did .appear to give or
renew their pledges for allegiance. - And the court was called, Curia vifis
franci plegii, a view of the pledges of-frecmen 5 or, Turna comitatus. '
Subdivifion AT which meeting or court there fell, by occafion of great affemblies,
of the county much blood-(hed, fcarcity of victuals, mutinies, and the like mifchiefs, which
courtinto e incident to the congregations of people, by which the King was moved
to allow a fubdivifion of every county into hundreds, and every hundred to
have a court, whereunto th:;fec:pla of every hundred {hould be affembled
twice a year for furvey of pledges, and ufe of that juitice which was former-
ly exccuted in that grand court for the county ; and the count or earl ap-
pointed a bailiff under him to keep the hundred court,
Thecharge  BuT in the end, the Kings of this realm found it neceflary to have all
of the cosn- execution of juftice immediately from themielves, by fuch as were more bound
ty 5K han earls to that fervice, and readily fubject to correction for their negli=
ey, and  gence or abufe; and therefore took to themielves the appointing of a {heriff
committed Sty in every county, calling them Ficecomites, and to them direCted fuch
:a:h:ihl;nﬂ'.}r x ¥ ry 5 ¥ g G :
writs and precepts for executing juflice in the county, as fell out needful to
have been difpatched, committing to the fheriff cujffodiam comitatus; by
which the earls were fpared of their toils and labours, and that was laid up-
the heripison the fheriffs.  So as now the {heriff doth all the King's bufinefs in the
judge of 2l county, and that is now called the fheriff’s Turn ; that is to fay, he is judge
i'::": is.. of this grand court for the county, and alfo of all hundred courts not given
away from the crown.
Countycourt  HE hath another court called the county court bl:ianging to his ﬂﬂi"-f,
{‘;f'{f}. menih: wherein men may fue monthly for any debt or damages under 40 5. and may
fheriff have writs for to replevy their cattel diftrained and impeunded by others,
and there try the caufe of their diftrels ; and by a writ called jufficies, a man
may fue for any fum; and in this court the (heriff by a writ called an exigent
doth procliim men fued in courts above to render their bodics, or elfe they
be out-lawed. .
e office of  Ti1s iheriff doth ferve the King's writs of procefs, be they fummons, or
the herif.  atpachments to cﬂlnpel men to anfwer to the law, and all writs of execution
of the law, according to judgments of fuperior courts, for taking of mens
s, lands, or bodies, as the caufe requireth.
Hundred- Ty hundred courts were moft of them granted to religious men, noble-

comrtto . men, and others of great place. And alfo many men of good quality have
granted. attained
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dreained by charter, and fome by ufage within manors of their own, liberty
of keeping law-days, and to ufe there juftice appertaining to a luw-day.

Wiosoever is lord of the hundred court, is to appoint two high €0n= [ ¢4 of te
flables of the hundred, and alfd is to appoint in every village a petty con- hundred
ftable, with a rithing-man to attend in his abfence, and to be at his com- { PR e
mandment when he is prefent, in all fervices of his office for his affiftance. sl
- Tuere have been by ufe and flatute law (befides furveying of the pledges
of freemen, and giving the oath of allegiance, and making conftables) many
additions of powers and autherity given to the ftewards of leets and law-days,
to be put in ure in their courts; as for example, they may punith inn-keepers,
victuallers, bakers, butchers, poulierers, fithmongers, and tradefinen of all
forts, felling with under weights or meafures, or at exceffive prices, or things
unwholefomie, or ill made, in deccit of the people. They may punith thote
that do ftop, firaiten, or annoy the high-ways, or do not according to the

vifion enacted, repair or amend them, or divert water-courfes, or deftroy

y of fith, or ufe engines or nets to take deer, conies, pheafants, or par- wiae mar. .
tndg:, or build pigeon-houfes ; except he be lord of the manor, or par{on ters ey o
of the church, They may alfo take prefentment upon oath of the twelve 17 '/
fworn jury before them of all felonies ; but they ‘cannot try the malefactors, luwedays.
only they muit by indenture deliver over thofe prefentments of felony to the

Judges, when they come their circuits into that county.  All thofe courts before
mentioned are in ulfe, and exercifed as law at this day, concerning the fhe-

riff’s law-days and leets, and the offices of high cnniéhlca, petty conftables,

and tithing-men ; howbeit, with fome further additions by ftatute laws, lay-

ing charge wpon them for taxation for poor, for foldiers, and the like, and

dealing without corruption, and the like,
| ConseRvATORs of the peace were in ancient. times ceftain, which: were Confervators
afli by the King to fee the maintained, and théy were called toof the peace
th‘:ggigidce b(g the Hillgmg‘s writ; to cﬁlg;ue for term of tln:l}frqF lives, or at the,” "™ ,fi"}:."
King's pleafure, _ . or at the

. For this fervice, choice was made of the beft men of calling in the coun- -;:r:i.-i"'lﬂﬁ'
tey, and but few in the fhire, They might bind any man to keep the peace; i sheir
and to behaviour, by recognizance to the King with furetics, and they office was.
might by warrant fend for the party, direfting their warrant to the fheriff or
conitable, as they pleafe, to arreft the party and bring him before them. This
they ufed to do, when comphint was made by any that he ftood in fear of
another, and o took his cath ; or elfe, where the confervator himfelf did,
without cath or complint, fee the difpofition of any man inclined to quar-
rel and breach of the peace, or to mif-behave himfelf in fome outragious
manper of force or fraud: there by his own difcretion he might fend for
fuch a fellow, and make him find fureties of the peace, or of his good
behaviour, as he fhould fee caufe; or elfe commit him to the goal if he re-
fufed.

Tur judges of cither bench in WWeffminfler, barons of the exchequer; ma- Confervators
fter of the rolls, and juitices in eire and aflizes in their circuits, were all of che peace
without writ confervators of the peace in all fhires of England, and conti- ?P:Jr:;-:-_u -::F
nue to this day,

Byt now at this day confervators of the peace are out of ufe, and in Tie Jutices of
of them there are ordained juftices of peace, afligned by the King's commif-p; e ordair-
lions in every county, which are moveable at the King's pleafure ; but the confervators
power of placing and difplicing juftices of the peace is by ufe delegated from Power ok
the King to the Chancellor. _ e B
THAT Chancellor.
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Tuart there (hould be juftices of peace by commiifions, it was firft enacted
by a flatute made 1 Edw. 111 and their authority augmented by many {tatutes
made fince in every King's reign.

To fine of- Trey are appointed o keep four feflions every year ; that is, every quarter
fendersto the e, Thele 13:'1?;1*; are a fitting of the juilices to difpatch the affairs of their
;‘:“’1‘;":’:_‘ commiflions. They have power to hear and determine in their feffions, all
compente the felonies, breaches of the peace, contempts and trefpaflts, fo far as to fine the
Pay 5 offender to the crown, butnot to award recompence to the par;]y arieved,
fet 2R 2. ®*Taeyare to fupprefs riots and tumults, to reftore poffefiions forcibly
ap 19 &V pken away, to examine all felons apprchended and brought before them ;
I it hover o fee impotent poor people, or maimed foldiers provided for, according to
d‘i!*‘auiﬂ de the laws ; and rogues, vagabonds, and beggars punifhed. They are both to
murdes & licenfe and fupprefs ale-houfes, badgers of corn and victuals, and to punith
* Authority foreftallers, regrators, and engrofiers.
Eiirhrns:l‘aﬁ# TuroucH thefe, in effe@, run all the county fervices to the crown, as
PECSEE axations of fubfidies, muftering men, arming them, and levying forces, that
is done by a fpecial commiifion or precept from the King. Any of thefe ju-
ftices by oath taken by a man that he flandeth in fear that another man will
Beating, kil- beat him, or kill him, or burn his houfe, are to fend for the party by warrant
ling, burnivg of attachment directed to the fheriff” or conftable, and then to bind the party
Aetachments With fureties by recognizance to the King, to keep the ‘Pmc:, and alfo to ap-
for furety of pear at the next fefMions of the peace; at which next feffions, when every ju-
H’;gﬁ* ftice of peace hath therein delivered all their recognizances o taken, then the
aance of the parties are called and the caufe of binding to the peace examined, and both
] d;::}h; parties being heard, the whole bench is to determine as they fee caufe, either
julicssac 1o continue the party fo bound, or elfe to difcharge him,
their feffions. T juftices of peace in their feffions are attended by the conftables and
Quaster 6 bailifs of all hundreds and liberties within the county, and by the fherff or
the justiess * his deputy, to be employed as occafion fhall ferve in executing the .
of the peace. and directions of the court. They proceed in this fort, the fhenff fum-
mon twenty-four frecholdess, difcreet men of the faid couniy, whereof fome
fixieen are felected and fworn, and have their charge to ferve as the grand jury,
the party indicted is to traverfe the indictment, or elfe to confefs it, and o fub-
mit himfelf to be fined as the eourt thall think meet (regard had to the offence)
except the punifhment be certainly appointed (as often it i) by {pecial ftatutes.
The authori- 1 HE juftices of peace are man{ in every county, and to them are brought
B Efj“ﬁim all traitors, felons, and other malefactors of any fort upon their firft appre-
of the PSS henfion ; and that juftice to whom they are brought examineth them, and
feffices.  heareth their accufations, but judgeth not upon it; only if he find the fuiji-
cion but light, then he taketh bond with fureties of the accufed to appear
cither at the next aflizes, if it be a matter of treafon or felony ; or elfcat the
quarter feffions, if it be concerning riot or mifbehaviour, or fome ather fmall
offence. And he alio then bindeth to appear thofe that give teftimony and
profecute the accufation, all the accufers and witnefles, and fo fetteth the party
atlarge. And at the affizes or feffions (as the cafe falleth out) he certifieth the re-
cognizances taken of the accufed, accufers, and witneffes, who being there are
ealled, and appearing, the caulc of the accufed is debated according to law
tor his clearing or condemning.

Bur if the party accufed feem upon pregnant matter in the accufation,
and to the juitice, to be guilty, and the offence heinous, or the offender
taken with the mainour, then the juftice is to commit the party by his war-
vant called a mittimus, to the goaler of the common goal of the mﬁr:;.?’

-
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there to remain until the affizes, And then the juftice is to certify his accufi-

tion, examination, and recognizance taken for the appearances and profecu-

tion of the witnefles, (0 as the judges may, when they come, readily proceed

with him as the law requireth,

Tue judges of the affizes as they be now came into the place of the fulge: of at:

“ancient juftices in eyre, called sufircrarii stinerantes, which in the prime i2fin place
Kings after the conqueft, until . III's time efpecially, and after in leffer mn::r-ﬂjg:ﬂ:““
fure even to R.1I's time, did execute the juftice of the realn; they began in eyre Temp.
this fort, R I

Tue King, not able to difpatch bufinefs in his own perfon, erected the King':-

court of King’s-bench, That not able to receive all, nor meet to draw the ﬁf“{:‘"- mar-
all to one place, there were ordained counties, and the fheriffs Turns, m::mf;:‘ i

ndred courts, and particular leets, and law-days, as before mentioned, court, fe-
which dealt only with crown matters for the publick ; but not the private ﬂf,,;}:';_""

titles of lands, or goods, nor the trial of grand offences of treafons and fe- lects, and
lonies. All the counties of the realm were divided into fix circuits: mﬂﬂfi“;ﬁ
two learned men well read in the laws of the realm, were affigned by the crown o
King’s commiffion to every circuit, and to ride twice a year through thofe o ; julices
fhires allotted to that circuit, making Fprﬂtlamtion beforehand, a convenient iy ;,ff:,ﬁﬂs
time, in every county, of the time of their coming, and place of their fit- titles of lands
t;lu.g,mto the end the people might attend them in every county of that ;,'[ fﬁEﬂ"d
s and fe-

TreY were to ftay three or four days in every county, and in that time 1:ni-::,whi::h
all the caufes of that county were brought before them by the parties grieved, et
and all the prifoners of the faid goal in every fhire, and whatibever contro- dled ot in.
verfies arifing concerning life, lands, or goods.

Tue authority of thele judges in eyre, is in part tranflated by aét of par- The authosi-
liament to juftices of affize, which be now the judges of circuits, and they ¥ of juiges
to ufe the fame courfe that juftices in eyre did, to proclaim their coming rrarfared 1o
every half year, and the place of their fitting. jultices of af-

Tue bufinefs of the juflices in eyre, and of the juflices of aflize at this "%
day is much leflened, for that in H, III's time there was erefted the court -:.f;[;ﬁz;“;’ﬂl
common-pleas at /#¢ffminfler, in which court have been ever fince, and yet leffeved by
are, begun and handled the great fuits of lands, debts, benefices and con- :];:1:::: i
tracts, fines for aflurance of lands and recoveries, which were wont to be pleas, erefted
either in the King's-bench, or elfe before the juftices in eyre. But the fta- " H- 11l
tute of Mag. Chart. cap. 11. is negative againft it, viz. Communia placita
non fequantar curiam noffram, ]ﬁ*d' tencantur in aliguo foco certo ; which locus
certus muft be the common-pleas ; yet the judges of circuits have now five Juftices of
commiffions by which they fit. Eﬂ-.w.:ﬁi by

Tue firt 5 a commiffion of oyer and terminer, direfted unto them, and fions,
many others of the beft account, in their circuits; but in this commiffion Oyer and

the judges of aflize are of the Quorum, {0 as without them there can be no bk 2
pracmdmg. Judges are of

the quoram,

TH1s commiffion giveth them power to deal with treafons, murders, and [
all manner of felonies and mifdemeanors whatfoever; and this is the largeft ~
commiflion that they have,

TrE fecond is a commiffion of goal-delivery, that is only to the judges Geal delivery
themiclves, and the clerk of the atfize affociate : and by this commiifion :Llr;'.‘;f‘.‘_,'_}'h"f
they are to deal with every prifoner in the goal, for what offence foever he and clerk of
be there, and to proceed with him according to the laws of the realm, -wnd the #ee.

Yor. IV, Q, the
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the quality of his offence ; and they cannot by this commitfion do any thing
concerning any man, but thofe that are prifoners in the goal. The courfe
now in ule of execution of this commiflion of goal-delivery, is this. There
is no prifoner but is committed by fome juftice of peace, who before he
committed him took his examination, and E:vound his accufers and witneffes
to appear and profecute at the goal-delivery. This juftice doth certify thele
examinations and bonds, and thereupon the aceufer is called folemnly into
the court, and when he appearcth, he is willed to prepare a bill of indict-
ment againft the prifoner, and go with it to the grand jury, and give evi-
dence upon their ocaths, he and the witneffes; which he doth: and then
the grand jury write thereupon either bills vera, and then the prifones
ftandeth indicted, or elfe fgmoramus, and then he is not touched. The
The mannes grand jury deliver thefe bills to the judges in their court, and {o many as
of the pro they find indorfed billa wera, they fend for thole ﬁifnnﬂrs, then is every
the jahices of an’s imdictment put and read to him, and they alk him whether he be
circuits.  guilty or not : if he faith guilty, his confeffion is recorded ; if he fay not
Oftheledec ouilty, then he is afked how he will be tried ; e anfwereth, by the coun-
deivery.  try. Then the fheriff is commanded to return the names of twelve free- -
holders to the court, which frecholders be fivorn to make true delivery be-
rween the King and the prifoner ; and then the indictment is again read, and
the witnefies iworn to fgcak their knowledge concerning the faét, and the
prifoner is heard at large what defence he can make, and then the jury go
together and confult. And after a while they come in with a verdict of
guilty or not guilty, which verdiét the judges do record accordingly. Ifa
prifoner plead not guilty upon the indictment, and yet will not put himfelf
to trial upon the jury (or ftand mute) he fhall be prefled.
Tug judges, when many prifoners are in the goal, do in the end, before -
they go, perufe every one. Thofe that were indicted by the grand jury,
and found not guilty by the felect jury, they judge to quitted, and o
deliver them out of the goal. Thofe that are found guilty by both juries,
they judge to death, and command the theriff to fee execution done. Thofe
that refule trial by the country, or ftand mute upon the indictment, they
judge to be preffed to death : fome whofe offences are pilfering under twelve
pence value, they judge to be whipped. Thofe that confefs their indict-
ments, they judge to death, whipping, or otherwife, as their offence re-
quireth, And thofe that are not indicted at all, but their bill of indictment
returned with fgmoramus bmd jury, and all others in the goal, againit
whom no bills at all are pr , they do acquit by proclamation out of the
goal ; that one way or other they rid the goal of all the prifoners in it.
But becaufe fome prifoners have their books, and be bur in the hand,
and fo delivered, it is neceflary to fhew the reafon thereof. This having
their books is called their clergy, which in ancient time began thus.
Books al- For the fcarcity of the clergy in the realm of England, to be difpofed
Jowed  in religious houfes, or for geicﬁs, deacons, and clerks of parifhes, there was
EN =% 4 prerogative allowed to , that if any man that could read as a
clerk were to be condemned to death, the bifthop of the diocefe might, if
he would, claim him as a clerk, and he was to fee him tricd in the of
the court whether he could read or not. The book was prepared and
brought by the hiﬂw}n;a, and the judge was to turn to fome place as he (hould
think meet; and if the prifoner coald read, then the bifhop was to have him
delivered over unto him, to difpofe of in fome plices ot the clergy as he
thould
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cilled a Niff Prius, and the judges of the circuit of that county in. that va-
cation, and mean time, before the day of appearance appointed  for ithe jury,
above, here by their commiffion of Niji Prius, have authority to take the
appearance of the jury in the county before them, and there to hear, the,
witnefles and proofs on both fides, concerning the iffue of fact, and to take
the verdict of the jury, and againft the day they fhould have appeared a-
bove, to return the verdict read in the court above, which return is called
Poftea, a Poflea. . N
Axp upon this verdic, clearing the matter in fact, onc way or other, the.
judges above give judgment for the party for whom the verdict is found,and
for fuch damages and cofts as the Jug do affefs,
By thofe trials called Ny# Prius, the juries and the I%:tiﬁ are cafed much
of the charge they fhould be put to, by coming to London with their evi-
dences and wim:ﬂv'cs; and the courts of #effminfler are eafed of much trou-
ble they fhould have, if all the juries for trials fhould appear and try their
caults in thofe courts; for thofe courts above have little leifure now: though
the juries come not up, yet in matters of great weight, or where the tite
is intricate or difficult, the judges above, upon information to them, do re-
tain thofe caufes to be tried there, and the juries doat thisday, in fuch caufes,
come to the bar at Feffminfler.
5. Commif- Tue fifth commiffion that the judges in their circuits do fit by, is the
o s o commillion of the peace in every county of their circuit.  And all the juftices
peace. of the peace, having no lawful impediment, are bound to be prefent at the.
The jofices affizes to attend the judges, as occafion fhall fall out : if any make defaul,
25:‘1 e Fie. the judges may fet a fine upon him at their pleafure and difcretions, Alfo
riff are o at-the fheriff in every fhire through the circuit, is to attend in perfon, orby a
e e fufficient deputy allowed by the judges, all that tme they be within the
county. ©  county, and the judges may fine him if he fail, or for negligence or mil=

behaviour in his office before them ; and the judges above may alfo fine the

{heriff, for not teturning, or not fufficient returning of writs before them.

Property in lands, bow gotten or transferred.

. By entry.

. By defcent.

. By efcheat.

. MosT ufually by conveyance.

D oy =

Ofthe pro- 1, T PRorER T ¥ by entry is, wherea man findeth a piece of land that no
prey oL P other poffefieth, or hath title unto, and he that fo findeth it doth
by enty.  enter, this entry gaineth a property. This law feemeth to be derived from

this text, Terram dedst filits baminum, which is to be underflood, to thofe

that will till and manure it, and fo make it yicld fruit: and that is he that

entereth into it, where no man had ic before, But this manner of gaining
Afl Tands x lands was in the firft days, and is not now of ufe in England, for that by
Englasdwerethe conqueft, all the land of this nation was in the Conqueror’s hands, and
the Congue-appropriated unto him ; except religious and church lands, and the lands.in.
I;,i{,j".j him, JLent, which by compofition were left to the former owners, as the Con-
excepi, 1-Re-queror found them; fo that none but the bifhopricks, churches, and the
beien st men of Kent, can at this day make any greater title than from the eon-
= The land:squeft, to any lands in England; and ]anci; poffeffled without any fuch ride,

of themen gre in the crown, and not in him that firft entereth; as it &5 in land lefe

of Kraf
by
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by the fea; this land belongeth to the King, and not to him that hath the rand tefe b -
lands next adjoining, which was the ancient fca banks : this is to be under-the fea be-
ftood of the inheritance of lands, w2, that the inheritance cannot be gained :'f,:“;f:.};,“
by the firlt entry. But an eftate for another man’s life by occupancy, may at

this day be gotten by entry.  As a man called A. having land conveyed unto

him for the life of 8. dicth without making any eflate of it, there, who-

foever firft entereth into the land afier the deceafe of A. getteth the proper-

in the land for time of the continuance of the effate which was granted
to A. for the life of B. which B. yet liveth, and therefore the fid land can-
not revert till B. die. And to the heir of 4. it cannot go, for that it is not
any eftate of inheritance, but only an cftate for another man’s life ; which is
not defcendable to the heir, except he be fpecially named in the grant, 2z,
to him and his heirs. As for the executors of 4. they cannot have it, for
it is not an eftate teftamentary, that it fhould go to the executors as goods
and chattels fhould, fo as in truth no man can entitle him@Elf unto thofe
lands; and therefore the law preferreth him that firft entreth, and he is
called acenpans, and (hall hold it during the life of B. but muft pay the rent, Occupancy.
perform the conditions, and do no wafte: and he may by deed afiign it
whom he pleafe in his life-time, But if he die before he aflign it over, then
it thall go again to whomfoever firit entreth and holdeth ; and b all the Life
of B. fo often as it fhall happen.

Ligewise, if any man doth wrongfully enter into another man's pof-
feflion, and put the right owner of the freehold and inheritance from it, ke
therelg the freehold and inheritance by diffeifin, and may hold it
again men, but him that hath right, and his heirs, and is called a diis
feifor. Or if any one die fifed of lands, and before his heir doth cnter,
one that hath no right doth enter into the lands, and holdeth them from
the right heir, he is called an abator, and is lawful owner againft all men
but the right heir.

ﬁﬂnril.gfuch perfon abator or diffeifor (fo as the diffeifor hath quiet pofff-
fion five next after the diffeilin) do continue their pofiefiion, and die
feifed, and the land defcend to his heir, they have gained the right to the

of the land againft him that hath right, till he recover it by fit
action real at the common law, And if it be not fued for at the commen
law, within threefcore years after the difltifin, or abatement committed, the
right owner hath loft his right by that negligence. Andif a man hath di-
vers children, and the elder, being a baftard, doth enter into the land, and
enjoyeth it quietly during his life, and dieth thereof (6 feifed, his heirs fhall
hold the land againft all the lawful children, and their iffues,

PropPErTY of lands b}f defcent 19, where a man hath lands of inheri- Propenty of
tance and dicth, not difpofing of them, but leaving it to go (as the law cafteth B2% by de
it) vpon the heir.  This is called a defeent in law, and vpon whom the
defcent is to light, is the queftion. For which purpofe, the law of inheri-
ance th the firlt child before all others, and amongit children the
male the female ; and amongft males the firlt born, If there be no
children, then the brother; if no brother, then fifters; if neither brothers
ror filters, then uneles, and for lack of uncles, aunts; if none of them,
then coufins in the nearelt degree of confanguinity, with thele three rules
of diverfitics. 1. That the eldeft male fhall folely inherit; but if it come toOf defeents
females, then they being all in an equal degree of nearnefs thall inherit all ro- Hiree wle
gether, and are called parceners, and all they make but one heir to the an-
ceflor. 2. That no brother or fifter of the half blood (hall inherit to his

Vor.1V. R brother



66 USE'OF THE LAW.

Brother or  brother or fifter, but as a child to his parents : as for , if a man have’
filter of the yo wives, and by either wife a fon, the eldeft fon over-living his father, is
o o 10 be preferred to the inheritance of the father, being fee-fimple ; but if he
herit to his ;_'-]jtrmg ;mqi_{"eih wizhnut ] Lh!.ld, the hmrhﬁr ﬂlﬂﬂ not tﬁ hls hﬂir, becauie
brodier of he is of the half bloed to him, but the uncle of the eldeft brother or Tifter
Iy ez childof the whole blood : yet if the eldeft brother had died, or had not entered
to his P in the life of the father, either by fuch entry or conveyance, then the
rents. youngeit brother fhould inherit the land that the father had, although it
were a child by the fecond wife, before ﬂg daughter by the firft. The
third rule about defcents : That land purchaled fo by the party himielf thar
dicth, is to be inherited ; firlt, by the heirs of the father's fide, then if he
Defeene.  have none of that part, by the heirs of the mother’s fide. But lands de=
fcended to him from his father or mother, are to go to that {ide only from:
which they came, and not to the other fide.

Tuose rules of defcent mentioned before are to be underflood of fee=
fimples, and not of entailed lands, and thofe rules are refirained by fome
Cufloms of particular cuftoms of fome particular places: as namely, the cuftoms of
b P foent, that every male of equal degree of childhood, brotherhood, or kin-
: dred, fhall inherit equally (as daughters fhall being parceners;) and in many
borough towns of Exgland, the cuitom alloweth tll:: youngeft fon to inhe-.
rit, and fo the youngeft daughter. The cuftom of Kent, is called Gawvels

kind, The cultom of boroughs, Burgh-Englifh. -
Awnp there is another note to be obft in fee-fimple inheritance, and
that is, that every heir having fee-fimple land or inheritance, be it by com-
mon law or by cultom, of cither Gavelkind or Burgh-Englifh, is chargesble
fo far forth as” the value thereof extendeth, with the binding adts of the an-
ceftors from whom the inheritance defcendeth; and thefe aés are collateral
incumbrances, and the reafon of this charge is, Qui féntit commedum, fen-
Every heir  tire debet € incommodum five onus. As for example, if a man bind himfelf
l_m'mg“di*gd and his heirs in an obligation, or do covenant by writing for him and his
.ﬁﬂ?imjinjé heirs, or do grant an annuity for him and his heirs, or do make a warranty
afisaf his _ of land, hinging him and his heirs to warranty : in all thefe cafes the law
];L‘Lff:;m:j chargeth the heir after the death of the anceftor with this obligation, cove-
"nant, annuity, and warranty ; yet with thefe three cautions : firft, that the
party muft by fpecial name bind himfelf and his heirs, or covenant, grant and
warrant for himfelf and his heirs; otherwife the heir is not to be touched,
Dyer 114 Secondly, that fome adtion muft be brought againtt the heir, whilt the
Flowd  Jand or other inheritance refteth in him unr%i: away : for if the anceftor
die, and the heir, before an action be brought againft him upon thofe bonds,
covenants, or warranties, do alien away the land, then the heir is clean
difcharged of the burthen; except the land was by fraud conveyed away
Dyer 1yg.  Of purpofe to prevent the fuit intended againft him. Thirdly, that no heir
Plowd. s farther to be charged than the valuc of the land defcended unto him
from the fame anceftor that made the infirument of charge, and that land
Day and alfo, not to be fold out-right for the debt, but to be kept in extent, and at
Prp's cafe. 4 yearly value, until the debt or damage be run out. Neverthelefs, if an
hei that is fued upon fuch a debt of his ancefior do not deal clearly with
the court when he is fued, that is, if he come not in immediately, and by
way of confeffion fet down the true quantity of his inheritance defeended,
Ueircharged and {0 fubmit himfelf therefore, as the law  requireth, then that heir that
dea % atherwife demeancth himfelf, fhall be charged of his own lands or goods,
and of his money, for this deed of his anceftor. As for example ; if 2 man
1 bind
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bind himfelf and his heirs in an obligation of one hundred pounds, and dieth

leaving but ten acres of land to his heir, if his heir be foed upon the bond,

and cometh in, and denieth that he hath any linds by defcent, and ic is

found againft him by the verdict that he hath ten acres; this heir thall be

now charged by his falfe plea of his own lands, goods and body, to pay the Poper of

handred pound, although the ten acres be not worth ten pound. i Ly
ProperTY 7 of lands by elcheat, is where the owner died fifed of the lands Two caufes

in poffefiion without child ‘or other heir, thereby the land, for lack of other @ ¢§/<be

| i “:'_'J:Lt dr.

heir, is faid to efcheat to the lord of whom it is holden. This lack of heirz. Awinder
happeneth principally in two cafes: Firft, where the land’s owner is a baftard, of reafon, fo-
Secondly, where he is attainted of felony or treafon, For neither can a:’.::t}la-inﬂ:r i
baftard “have any heir, except it be his own child, nor a man attainted of rreafon eni-

treafon, although it be his own child. :llf-_:hﬂﬂ]-.-_ :
Uron attainder of treafon the King is to have the land, although he BE bands be oo

not the lord of whom it is held, becaufe it is a royal efcheat.  But for felo- holden of
ny. it is not fo, for there the King is not to have the efcheat, except the land o s

wife in ac-

be holden of him : and yet where the land is not holden.of him, the King sinder of fe-
is to have the land for a ‘year and a day next enfuing the judgment of thelony: ¢ for

there the

attainder, with a liberty to commit all manner of wafle all that year in houfes, Kieg tall
gardens, ponds, lands, and woods. have but as-

#orerw, diesi £S5

In thefe efcheats two things are efpecially to be obferved ; the oneis, the g
tenure of the lands, becaufe it direfteth the perfon to whom the efcheat be- Inefchents,
longeth, wiz. the lord of the manor of whom the land is holden, 2, The 1 The -

G e - ¥ mure. 2. The
manner of fuch attainder which draweth with it the efcheat, Concerning manuer of

the tenure of lands, it is to be underflood, that all lands are holden of thcjhf;l‘“i“d"-
crown either mediately or immediately, and that the efcheat appertaineth to [heCongpe-

ror got all

the immediate lord, and not to the mediate, The reafon why all land isthelands of
_ holden- of the crown immediately, or by mefne lords, is this. p L

to his hands,

T e * Conqueror got by right of conqueft all the land of the realm into hisand referved
own hands in’ demefne, taking from every man all eftate, tenure, property rnt andfer-
and liberty of the fame, (except religious and church lands, and the land ]{:ﬁ%’hﬁ.;ﬂ_
Kent ) and ftill as he gave any of it out of his own hand, he referved fome vice in capite
retribution of rents, or fervices, or both, to him and to his heirs; which re-f;:tf"‘"

{ervation is that which is called the tenure of land. The referva-
In which refervation he had four inftitutions, exceeding politick and fuita- %1

ble to the ftate of a conqueror. viek e
FirsT, Seeing his people to be part Normans,and part Saxons, the Normans - Marriage

he brought with him, the Saxgns he found here; he bent himfelf to conjoin o
them by marriages in amity, and for that purpofe ordained, that if thofe offervice.
his nobles, knights, and gentlemen, to whom he gave great rewards of Jands :,;ET:F
fhould die, leaving their heir within age, a male within twenty-one, and a fe- 4 Primer fei-
male within fourteen years, and unmarried, then the King (hould have the} . o
beftowing of fuch heirs in marriage in fuch a family, and to fuch perlons as e Congue-
he fhould think meet; which intereft of marriage went flill implied, and e in the re-
doth at this day in every tenure called knight's-fervice. bbbt
Tue fecond was, to the end that his people fhould flill be conferved in Refervadon
warlike exercifes and able for his defence.  When therefore he gave any good 3 b i

portion of lands, that might make the ]dplrt}r of abilitics or firength, he withal 1::-"1[‘ Shiita
referved this fervice, that that party and his heirs having fuch lands, fhould of tervics,

keepa horfe of fervice continually, and ferve upon him hinofelf when the King ta bim i
went to wars ; or elie having impediment to excufe his own perlon, fhould find fGif whea the

King went 1o
i another
I & ._I.CI;I]LL A
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another to ferve in his place : which fervice of horfe and man, is a part of that
tepure called knight's-fervice at this day.

Bur if the tenant him&!f be an infant, the King is to hold this land him-
felf until he come to full age, finding him meat, drink, apparel, and other
neceflaries, and fnding 2 horle and a man with the overplus, to ferve in the
wars as the tenant himfelf thould do if he were at full age,

Bur if this inheritance deftend upon a woman that cannot ferve by her
fex, then the King is not to have the lands, fhe being of fourteen years of
age, becaufe (he is then able to have an hufband that may do the fervice in

rion,

3 Intition  * T third inflitution was, that upon every gift ofland the King referved a
of the Con- vow and an aath to bind the party to his fuith and loyalty: that vow was called
at histoc lomage, the oath fealty.  Homage is to be done kneeling, holding his hands
nants b between the knees of the lord, faying in the French tongue, I become your
recvem. | man of life and limb, and of carthly honour. Fealty is to take an ocath upon
1. Homage. 2 book, that he will be a faithful tenant to the King, and do his fervice, and
A monley: pay his rents according to his tenure. ‘
4. Tnftization  f+The fourth inflitution was, that for recognition of the King’s bounty by
was for re- every heir fuceceding his anceflor in thofe knight's-fervice lands, the King
e Kings hould have primer foyfin of the lands, which is one year's profit of the lands;
bousty,cvery and until this be paid, the King is to have pofietiion of the land, and then
heir 10 P3¥ to reftore it to the ﬁuit‘ ; which continueth at this day in ufe, and is the very
yrokeof the canfe of fuing livery, and that as well where the heir hath been in ward as
fands called othervife,
'::W; ﬁ ‘;N Turse before-mentioned be the rights of the tenure, called knight's-fervice
s capire 1t €apite, which is as much to fay, as tenure de ferfona regis 3 and caput
i wenee debeing the chiefeft part of the perfon, it is called a teénure in capite, or in
foowe % chief.  And it is alfo to be noted, that as this tenure in capite by knight's-
gm;[fj?.,,” fervice generally was a great fafety to the crown, fo alfo the Conqueror infti-
seaniy were tuted other tenures in capite neceflary to his efiate ; as namely, he pave di-
o L']':‘:rﬁ:':;rvcrﬁ lands to be holden of him by fome fpecial fervice about his perfon, or
of every heir, by bearing fome fpecial office in his houfe, or in the ficld, which have knight's-
v fervice and more in them, and thefe be called tenures by grand ferjeanty,
value of the AlD he provided upon the firft gift of lands, to have revenues by continual
fits fo held, fervice of ploughing his land, repairing his houfes, parks, pales, caftles, and
Grand o the like, ~And fometimes toa yearly provifion of gloves, fpurs, hawks, horfes,
janty. — hounds, and the like; which kind of refervations are called alfo tenures in
:;_’"’ “denchicf, or in capite of the King, but they are not by knight's-fervice, becaufe
they required no perfonal fervice, but fuch things as the tenant may hire ano-
The inflita- ther to do, or provide for his money. And this tenure is called a tenure
oot hy focage in capite, the word fica ﬁgnifﬁ‘-g the plough; howbeit in
that it is now this latter time, the fervice of ghing the land, and of harvelt works
;‘f;:;i:f:t is turned into mune‘.j;-rfnr, for that the Kings do not keep their demefbe in
their own hands, as they were wont to do; yet what lands were de antiguo
domiinio coronae, it well appearcth in the records of the exchequer called the

. Aid-money to make the King's eldeft fona knight, or to marrv his eldelt daughter, s like-
wile duc 10 his Majeity from every one of his tenants in knight's-fervice, that hold by a whole fee
201 and from every tenant in fecage, if his land be worth twenty pound per aEs. 20 4,

I Efcunge was Jikewife due unto the King from his tenant by Enight's-fervice: when his Maje-
ily made a voyage royal to war againt £ nation, thofe of his tenants that did not atend him
taere for forty days with horfe and furnicure fit for fervice, were to be aflelled in a certain fum e
st of parliament, to be paid unto his Majelly ; which affefiment is called elfcuage.

book
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book of Desmfday. And the tenants in ancient demefire, have many im-
‘munities and  privileges at this day, that in ancient times were granted unwo
thofe tenants g the crown; the particulars whereof are too long to fetdown.
JWTHESE tenures in capite, as well that by jocage, as the others by
knight's-fervice, have this property ; that the tenants cannot alien their lands
vithout licence of the King: if they do; the King is to have a fine for the
contempt, and may feize the laind, and retain it untl the fine be paid.  And
‘the ‘reafon is, becaufe the King would have a liberty in the choice of his te-
nant, {o that no man fhould prefume to enter into thofe lands, and hold them
{for which the King was to have thofe fpecial fervices done him) without
the King’s leave; this licence and fine as it is now digefted is ealy and of
courfe,

. Tuere i an office called the office of alienation, where any man may Ofice of 4l
have a licence at a reafonable rate, that is, at the third part of one year's value i A
of the land moderately rated. A tenant /n eapite by knight's-fervice or grand o
ferjeanty, was reftrained by ancient ftatate, that he fhould not give nor alien the thid pare

more of his lands; than that with the reft he might be able to do the /2% V55"
fervice due to the King; and this is now out of ufe, _ land mode-

~ Anp to this tenure by knight's-fervice in chief was incident, that the King tately ”“‘f-
fhould have a certain fum of money called aid, due, to be ratably levied a- {;::lﬂ::m
SnEfE gib Ehole "’“"’"‘ﬁ I -i{tj;mm? to their lands, to make his eldeft fon knight's icr-
akmght, or to marry his ¢ aughter; vice in capite,

AND it is to be noted that all dr%i[?: that hold lands by the tenure of fo- huke the
cage én capite (although not by knight's-fervice) cannot alien without licence, Kings cldett
and they are to fue livery, and pay primer feifin, but not to be in ward for oy sp macry

F or to macry
* By example and refemblance of the King's policy in thefe inititutions ﬂfﬁ%n‘tﬁ 3

tenures, the great men and gentlemen of this realm did the like 1o near as focage in ca-
they could ; as for example, when the King had given to any of them two#fe
thoufand acres of land, this party purpefing in this place to make a dwel- yere a firtt
liriﬁg, or fas the old word is) his manfion-houle, or his maner-houfe, did de- i
vife how he might make his land a complete habitation to fupply him with ,Efﬁf; gf.,:‘:.;
all manner of neceffaries ; and for that purpoﬁi,- he would give of the ut- men in imi-
termoft parts of thofc two thoufind acres, 100 or 200 acres, or more or fho YA
lefs, as he fhould think meet, to one of his moft trufty fervants, with fome infticutions of
refervation of rent to find a horfe for the wars; and go with him when he feosres. 4
went with the King to the wars; adding vow of homage, and the * oath word manor.
of fealty, wardlhip, marriage, and relief. This relief is to pay five pound for Kaight's fer-
every knight's fee, or after that rate for more or lefs at the entrance of every pprved o
heir; which tenant o created and placed, was and is to thié day called acommon per-
tenant by knighl:’s-ﬁtrvice,- and not by his own perfon, but of his manors ;rnﬁ";‘uﬂﬂ';ﬁf‘j
of thefe he might make as many as he woold. Then this lord would pro- iy'em_-,r te-
vide that the land which he was to keep for his own ufe; thould be ploughed, mztby
and his harvelt brought home, his houfe repaired, his park paled, and the r,-ir:-‘f‘iﬁ.;fr
like: and for that end he would give fome leffer parcels to fundry others, oflord, &e.
twenty, thirty, forty, or fifty acres: referving the fervice of ploughing acer- [0 i sy
tain quantity, or fo many days of his land, and certain harvelt works or days the lord,
in the harvett to labour, or to repair the houfe, park pale, or otherwife, or
to give him for his provifion, capons; hens, pepper, cummin, rofes, gilli-
flowers, fpurs, gloves, or the like: or to pay to him a certain rent, and to be

* ‘Knight's-fervice tenare created by the lord, is not a tenume by knights-fervice of the perion of
the lord, but of his maror,

Vo, IV, S fworn
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fworn to be his faithful tenant, which tenure was called a focage tenure,
and is o to this day, howbeit moft of the ploughing and harvelt fervice are
turned into money rents,
Reliefofte-  * THE tenants in {ocage at the death of every tenant were to pay relief]
mantin fo-  ywhich was not as knight's{ervice is, five pound a knight's fee: but it was,
yeurepene and fo i ftill, one year’s rent of the land; and no wardfhip or other profic
and no ward* 1 the lord. ‘The remainder of the two thoufand acres hclfcht to himfelf,
wﬁtﬂp‘;ﬂm which he ufed to manure by his bondmen, and appointed them at the courts
the dying ofof his manor how they fhiould hold it, making an entry of it into the roll of
the terant.  the remembrances of the aéts of his court, yet flill in the lord's power to
Villenage or take it away ; and therefore they were called tenants at will, by copy of court-
tenure by co- roll ; being in truth bond-men at the beginning : but having obtained free-
;‘;’lfr‘"““' dom of their perfons, and gained a coftom by ufe of occupying their lands,
i they now are called copy-holders, and are fo privileged, that the lord can-
not put them out, and all through cuflom. Some copy-holders are for lives,
one, two, or three fucceflively ; and fome inhenitances from heir to heie by
cuftom ; and cuftom ruleth thefe eftates wholly, both for widows eftates,
fines, herriots, forfeitures, and all other thin%s. eyl
Coart baren, MaNORs being in this fort made at the firft, reafon was that the lord
with the ufe the manor (hould Told a court, which is no more than to affemble his tenants
i together ata time by him to be appointed ; in which court he was to be in-
formed by oath of his tenants, of all fuch duties, rents, reliefs, wardfhips,
copy-holds, or the like, that had happened unto him ; which information is
called a prefentment, and then his bailiff was to feife and diftrain for thofe
dutics if they were denied or with=holden, which is called a court baron : and
herein a man may {ue for any debt or trefpafs under forty {hillings value, and
h the frecholders are to judge of the caufe upon proof produced upon both
Suittothe fides, And thercfore the frecholders of thefe manors, as incident to their
lord incident tenures, do hold by fuit nl?;imurt, Whlifiu}e i5 to come to the ;u:]rz; and there
to the tenure to judge between party an in t tty aftions; an to inform
i tiu.:'!]c:lr%ic of dutiﬂs,l-‘i:l:;n}rts, anﬁﬂ:l{gvices unp&]:';; t]:] him from his tenants. By
this courfe it is difcerned whobe the lords of lands, fuch asif the tenants die
without heir, or be attainted of felony or treafon, fhall have the land by ef-
cheat.
Whatatiain-  Now concerning what attainders fhall give the efcheat to the land ; it is
;::; te  tobe noted, that it mufteither be by judgment of death given in fome court
cicheat tothe of record againft the felon found guilty by verdict, or confeffion of the felo-
o S ny, or it muit be by outdawry of him, _
judgment.  T'wE out-lawry groweth in this fort ; a man is indi¢ted for felony, being
2 By verdi®t pot in hold, fo as he cannot be brought in perfon to appear and to be: tried,
5. By our. infomuch that procefs of capias is therefore awarded to the theriff, whonot
tovey, sive finding him, returncth, non ¢ff inventus in bulliva mea; and thereupon an-
thelord. | other eapias is awarded to the theriff; who likewife not finding him maketh
Ofan arein- the fame return @ then a writ called an exsgent is directed to the fheriff, com-
iff;f:;’ eut- manding him to proclaim him in his county-court five feveral court days, to
s yield his body ; which if the fheriff do, and the party yield not his bedy, he is
faid, by the default, to be out-lawed, thecoroners there adjudging him out-
lawed, and the fheriff making the return of the proclamations, and of the
judgment of the coroners upon the backfide of the writ. This is an attain-
der of felony, whereupon the offender doth forfeit his lands by an efcheat to
the lord of whom they are holden,

* All merey and efcuage money is Jikewife due unte the lords of cheir tenani:.
I
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BeT note, that a man found guilty of felony by verdiét or confefiion, and PrapenFibs
praying his clergy, and thereupon reading as a clerk, and fo burnt in the<legy-
hand and difc , 15 not attainted ; becanfe he by bis clergy preventeth
the judgment of death, and is called a clerk convit, who lofeth not lhis
lands, but all his goods, chattels, leales, and debrs,

S0 a man indicted, that will not anfwer nor put himfelf upon trial, al- e that
though he be bguﬂ:uis to have judgment of prefiing to death, yet he doth for- tandeth muse

t good

feit no lands, 5, chattels, leafes, and debrs, except his offence bcii;ﬂ“;‘if,';'{:;
treafon, and then he forfeiteth his lands to the crown, for treafon.

So a man that killeth himfelf fhall not lofe his lands, but his goods, chat-He that kil-
tels, leafes, and debts, So of thofe that kill others in their own defence, o Mimff
or hf misfortune. his chaticls.

A man that being purfued for felony, and flieth for it, lofes his goods Flying for
for his flying, although he return and is wied, and found not guiliy of the o afer-
fat. oods.

80 a man indicted of felony, if he yield not his body to the fheriff untilmat
after the exigent of proclamation is awarded again{t him, this man doth )cldeth his
forfeit all his goods for his long ftay, although he be not found guilty of the e txignt

3 but none is attainted to lofe his lands, but only fuch as have judg-for felony,
ments of death by trial upon verdiét, or their own confeffion, or that du:,rif’ﬁ‘s“:h S
be by judgment of the coroner’s out-lawed, as before. ;

Besipes the efcheats of lands to the lords of whom they be holden for Land: en-
lack of heirs, and by attainder for felony (which only do hold place in fee- "’ii';ld ';E':.h”‘
i:;ﬁlamh} there are alfo forfeiture of lands to the crown by attainder of for treafon”

; as namely, if one that hath entailed lands commit treafon, he for-swe 2515
IS;LM the profits of the lands for his life to the crown, but not to the

Anp if a man having an eflate for life of himfelf, or of another, com- Tenant for
mit treafon or felony, the whole eftate is forfeited to the crown, but nolifs commic
efcheat to the lord. feloays thers

BuT a copy-hold, for fee-fimple, or for life, is forfeited to the lord, and Mall be no
not to the crown; and if it be entailed, the lord is to have it during thef
life of the offender only, and then his heir is to have it.

Tue cuftom of Kenr is, that Gavelkind land is not forfeitable nor ef-
cheatable for felony: for they have an old faying ; the father to the bough,
and the fon to the plough.

Ir the hufband was attainted, the wife was to lofe her thirds in cafes of The wike
felony and treafon, but yet fhe is no offender ; but at this day it is holden !
by ftatute law, that fhe lofeth them not for the hufband’s felony, The rl_'!-:.u:_l_lzﬂ::"_l:ﬂing
lation of thefe forfeits are theie: the bufband

1. TuaT men attainted of felony or treafon, by verdi&t or confeffion, dﬂ::}'fa;rq:;ﬁd
forfeit all the lands they had at the time of their offence committed ; and Atainder in
the King or the lord, whofoever of them hath the efcheat or forfeiture, fhall 527
come in and avoid all leafes, ftatutes, or conveyances done by the offen-verdiét, con-
der, at any time fince the offence done.  And o is the law clear alfo, if a{fﬁ““ g
man be attainted for treafon by out-lawry : but upon attainder of felony by feite alt
out-lawry, it hath been much doubted by the law-books, whether thethey bad
lord’s title by efcheat ihall relate back to the time of the offence done, S i
only to the date of tefte of the writ of exigent for proclamation, whereupon ofiince com-
he is out-lawed ; howbeit at this day itis ruled, that it fhall reach back to™4
the time of the fact; but for goods, chattels, and debts, the King’s title

thall
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And foitis fhall look no further back than to thofe goods, the party attainted by ver-
SRRt dict or confeffion, had at the time of the verdict and confeflion, given ot
cutlawry : o-made, and in outlewries at the time of the exigent, as'well in’ treafonis a5*
tierwife ith felonies : wherein it s to be obferved, that upon the parties firft apprehen=

if this artain=

der by ver- D1on, the King's officers are to feize all the goods and chattels, and preférve
dith Fndnibf- them together; difpending only fo much out of them, as i fit for the fu-
o ftentation of the perfon in prifon, without any wafting, or difpofingof them

fawry, az to

ekeir relationyuntil convittion > and then the property of them is in the crown, and not

for the forfei-
rure of gnudsbﬁfﬂm‘

and chatels. 17 is'aHb to be noted, that perfons attainted for felony or treafon, have 1o

Fhe Ring's capacity in them to take, obtain or purchafe, fave only to the ufe of the
feize a felon's King, until the party be pardoned.  Yet the party giveth not back his lands

goeds and  or goods, without a {pecial patent of reflitution, which cannot reftore ‘the
chattel.  pblood with at of parli So if ] fon, and then is a

s perfon ¢ Dlood without an att of parliament. So if a man have a fon, and then is at-
wined may tainted of felony or’ treafon, and pardon’d, and purchafeth lands, and then

,ﬂ“r{fﬁi:'j]'-“gff;hatlm iffue another fon, and dieth ; the fon he had before he had his par-

the King's don, although he be his cldeft fon, and the patent have the words of re-
ufc. ftitution to his lands, fhall not inherit, but his fecond fon {hall inherit them,

:nh :;Eﬁi:,:: and not the firlt; becaufe the blood is corrupted by the attainder, and can-
il blood  pot be reftored by patent alone;, but by alt of parliament. And if aman
z“;‘ﬂ;;',j‘i',_"ﬂ have two fons, and the eldeft is attainted in the life of his father, and dieth
ment 3 but awithout iffue, the father living, the fecond fon fhall inherit the father’s
pardon ena- Japds; but if the eldeft fon have any iffue, though he dic in the life of his
to purchatz, father, then neither the fecond fon, nor the iffue of the eldeft, fhall inherit
and thebeir the father's lands, but the father fhall there be accounted to die without heir;
Begorien 3 and the land fhall efcheat, whether the eldeft fon have iffue or not; afters'

herit hofe ward or before, though he be pardoned after the death of his father.
- :I’ml riy o

f
tand by con- Property of lands by conveyance, is firft diffributed into eflates; for years, fas

vevance di- PO .
\':ét\d inLo, MEJ L fﬂ“’r i ﬁfﬁﬂlﬁfﬁ
1. Eftatesin

L HESE # eftates are created by word, by writing, or by record, ' For
i Forlife eftates of years, which are commonly called leafes for years, they are
¢ For years thus made; where the owner of the land agreeth with the other by word
1 Leafes forof mouth, that the other fhall have, hold, and enjoy the land, to take the

years, they

go wotheexe-profits thercof for a time certain of years, months, weeks or days, agreed
cutors, and  hetween them ; and this is called a leafe parol : fuch a leafe’ may be made

not o cthe

s by writing poll, or indented of demife, grant, and to farm let, and fo alfe
Leafes aretoby fine of record ; but whether any rent be referved or no, it is not material.
prforfeited 1710 thefe 4+ leafes there may be annexed fuch exceptions, conditions, and

b actinder, : .
+ Intreafon, covenants, as the parties can agree on.  They are called’ chattels real, and
5 ,l,'r‘:;*r';?;im are not inheritable by the heirs, but go to the executors, and adminiftrators,
i.r}:r_i:i_llilss-ﬂﬂd be: faleable for debis in the life of the owner, or inthe executors ‘or
1{3..1;1-11. 5. adminiftrators hands by writs of execation upon {ftatutes; recognizances, judg~
¢ seie. ments of debts or damages.  They be alio forfeitable to the crown’byont=

ot 7 By lawry, by atainder for treafon, felony, or premunire; killing himfelf; flying:

& Pty ree. 107 felony, although not guilty of the fa, ftanding out,yor refufing to' be
by 9. Going tried by the county, by conviction of felony, by verdiét without ju 3
'i"‘;'”lil‘- petty-larceny, or going beyond the fea without licence. 1900y o}
lcence.  THESE are forfeitable to the crown, in like manner as' leafes for yearss

wiz, interelt gotten in other mens lands by extending for debt upon judgment
L
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i3
im any court of record, flatute merchant, ftatute flaple, recognizances; which Exen vpon
being upon ftatutes, are called tenants by flatate merchant, or ftaple, the other R flople.
tenahts by efegiz, and by wardihip of body and lands: for all thefe are cal- 57550

Fi elexit. Ward-
led chattels real, and go to the exccutors and adminiftrators, and not tothe Mip of body
heirs; and are faleable and forfeitable as leafes for years are, b, AT Neg

Lrases for lives are alfp called free-holds: they may alfo be made by furieicslle.
word or writing. There muit be livery and feifin given at the making of Leafe for e
the leafe by him, whom we call the keffor; who cometh to the door, back- .
fide, or garden, if it be a bouls, if not, then to fome part of the land, and
there he expreffeth, that he doth grant unto the taker called the lefles fur
term of his life ; and in feilin thereof, he delivereth to him a turf, twig, or
ring of the door: and if the leafe be by writing, then commonly there is a Inderfement
note written on the backfide of the leale, with the names of thofe witnefles of lvery. &e.
who were fent at the time of the livery of feifin made. This effate s Leafe for life
not faleable by the (herift for debt, but the land is to be extended for a yearly ot to be fuld
value, to fatisfy the debt. It is not forfeitable by out-lawry, except in cafes ), e ot
of felony, nor by any of the means before mentioned, of leafes for years ;extended ata
faving in an atiainder for felony, treafon, premunire; and then only to the Yoy value.
crown, and not to the lords by efcheat,

Axnp though a nobleman or other have liberty by charter, to have all fe- A man tha
lons m yet a tenant holding for term of life, being attainted of fclony, bath bora fi-
doth forfeit unto the King, and not to this nobleman, il i

Ir a man have an eftate in lands for another man’s life, and dieth ; this have the e-
land cannot go to his heir, nor to his executors, but to the party that firft ﬂu"‘r“]‘;ff;f**
entreth ; and he 15 called an occupant, as before hath been declared. attainted.

A leafe for years or for life may be made alfo by fine of record, or bar- Occopant.
gain and fale, or covenant, to ftand feifed upon good confiderations of mar-
riage, or blood ; the reafons whereof are hereafter exprefied.

Entaiss of lands are created by a gift, with livery and feifin to a man, Ofcfaterils,
and to the heirs of his body ; this word (body) making the entail, may be 214 how fich
demonfirated and reftrained to the males or ales, heirs of their two B e
dies, or of the body of cither of them, or of the body of the grandfather By the fiat.
or father. gt

EsTairs of lands began by a ftatute made in Ed I's time, by which el gl
alfo they are fo much flrengthened, as that the tenant in tail could not put fates in wil

away land from the heir by any act of conveyance or attainder; nor let Frf:ggm:d.
il‘, nor incumber i‘t, hngﬂ‘ than his own life. ; that they
But the inconvenience thercof was great, for by that means, the land J55700 ;u{_

‘being o fure tied upon the heir as that his father could not put it from him, anyataio-
it made the fon to be difobedient, negligent, and wafiful, often marryingder
without the  father’s confent, and to grow infolent in vice, knowing, that ol i
there could be no check of difinheriting him. It alio made the owners of that enfued
the land lefs fearful to commit murders, felonies, treafons, and |rmniL1ugh-'!‘“"r'
ters ; for that they knew none of thefe ad@s could hurt the heir of his in-
heritance. In hindred men that had entailed lands, that they could not

make the beft of their lands by fine and improvement, for that none upon

fo uncertain an eftate as for term of his own life, would give him a fine

of any value, nor lay any great ftock upon the land, that might yield rent

asn'.?, thofe entails did defraud the crown, and many fubjects of their The preju-
debts ; for that the land was not liable longer than hisown life-time ; which E;‘;’fvf‘h‘:e

caufed, that the King could not fafely commit any office of account to fuch ceived thare-
Vou, IV, T whofe b¥-
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whofe lands were entailed, nor,other men, truft them with Imnnfn"m-
L i ' o rie ot 40 M abirenil
The flét. FTHFSE inconvenicncies  were all remedied by s of parliament 31 as.
4 H.Vilardmamely, by acts of patliament later than t}'lcai_.‘.'t of entails, made :ﬂ:-ff;?n:‘.
ok Vil 32 H. VIIL a teoant in tail may difinherit his fon by a fine with  pio-
il by fire. Clamation, and. may by that means alfo make it fubject ta his dchnls‘mﬂ
fales, s W
s vnt, By a flatute made 26 A, VIIL a tenant in tail doth forfeit his lands for
32 M VIEL reafon s and by another act of parliament, 32 H. VL he may make leales
good againtt his heir for one and twenty years, or three lives; fo that it be
oot of his chief houfes, lands, or demefie, or any leafe in reverfion, nor
Jofs rent referved than the tenants have paid moft part of one and twenty
years before, nor have any manner of difcharge for doing wailes and fpoils:
5 fvn by a flatute made 33 H. VIIL tenants of entailed Jands arc liable to the
i3 &30 Flix. King's debts by extent, and by ftatutes made 13 and 39 Eliz. they are
fﬂ}i‘-ﬂi&ﬁ fileable for the arrearages mpon his account for his office; fo that row it
pvIES efieth, that entailed. lands have two. privileges only, which be thefe. Firft,
,’::';:f_':’t":ﬁmnnt to be forfeited for felonies.  Secondly, not to be extended for debisaf-
extendatie  ter the parties death, except the cntails be cut off by fine and recovery.
fug the debits . Byt it is to be noted, that fince thefe notable flatutes and remedics pro-
of the P4 yided by ftatutes, to dock entails, there is ftarted up a devile called pen stuity,
death: pro- which is an entail with an addition of a provifo conditional, tied fjoi}h‘h
oo 1042 eftate, not to put away the land from his next heir ; and if he do, to for-
e, Tofeit his own eltate.  Which perpetnities, if they fhonld ftand, would bring
3.‘ﬁ:‘§: ‘:ﬂrﬂ in all the former inconveniencies fubject to entails, ‘that were cut off by the
e i former mentioned ftatutes, and far greater; for by the pe tuity, if he that
heir muften-ig in pofleffion ftart away never fo little, as in making a , or flling a

fer.

Of a parpe- little quiller, forgetting after two or three defcents, ‘al_*ﬂﬁcn'_thdjs dp,glﬁr
ity whichthey are tied ; the next heir muft enter, who peradventure 1s his fon, “his
banensil o iher uncle, or kinfman: and this raifeth unkind fuits, fetting all that
iion  kindred at jars, fome taking one part, fome another, and ‘the principal par-
‘u“ﬁ perpe” ties wafting their time and money in fuits of law. So that'in the cnd they
uties Wolld ore both conftrained by neceflity to join in a fale of the land, nr;n'l:l'ip'en:
the former part of it, ta. pay their debrs, cccafioned throngh “their fuits : and i “the
oy chief of the family for any good purpofe of well feating himfelf, by fel-
nail. ¢ Jing that which lieth far off, to buy that which is near, or for the ad-
The incanévancement of his daughters o younger fops, fhould have m:ﬁamhlcﬁ
thofe perpe: o fell, ' this perpetuity, if it fhould hold geod, reftraineth him, ‘And n
witiet. | ghan that, where many are owners of inheritance of land not entailed, may,
during the minority of his eldeft fon, appoint the profits to go to 'the |
vancement of the vounger fons and daughters, and pay debts; bat b
tails and perpetuities, the owners of lands cannot do it, but t
fuffer the whole to defcend to the eldeft ifon, and fo:to come to. th
by wardihip all the time of his infancy. - Al vt uft 3P 21
Ouaere, wie-  WHEREFORE, fecing the dangerous times and untowardly heirs, they
Ser el | might prevent thofe milchiefs of undoing their houfes, by conveying the
better 10 1 |and from fuch heire, if they were not tied to the ftake by thofe perpetui-
thefe perpe- ties, and reftrained from forfeiting to the crown, and  difpofing it 1o their
b i own, of to their children's good 5 therefore it is worthy of confi ion, whe-
tohos.cd the ther 1t be better for the fibject and fovereign to ‘have the lands fecured to
1::*1}‘:% }?5“_ miens names and bloods by perpetuities, with all the inconvenicncics above-

thrifiy pofte-mentioned, or to be in hazard of undoing his houfe by unthrifty poflenity..
ity 3 L THE
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that I, . may be called in'to defend the title, which I H. is one of the cr V=
Commen  ers of the common-pleas, and is called the "commen-vouchee, This I. I,
vouehee ove fhall appear and make as if he would defend it, but fhall pray 2 day 1o be
R alfigned him in his martter of defence ; which bcmggamtd him, at“ﬂw da

he maketh default, and thereupon the court is to give Judgm:nta inft’ lﬁ‘m

which cannot be for him to lofe his lands, becaufe he hath it nor, b‘f]t

the party that he hath fold it o hath t'hat, who vouched i:m‘n t::t 1‘%:1:.

rant it.
Judgment Tuererore the demandant whr:: hath no defence made againft it, muft
for the de-  have judgment to have the land againft him that he fued (who s r:n]!ed‘ the

gainfl the te- tenant) and the tenant is to have judgment againft I, 71, to recover in' ﬂa!ua
ol il fo moch land of his, where in truth he hath none, nor never will, And

Fhos- g 51 - device, grounded upon the finct prmn:lples of hw the firft tenant lofe

cover fo __the land, and hath not ing for it ; but it is by his own agrmm:nt for nﬂi&'—
mruch land in

valoe of ithe ‘TANEE: O him that brought it.

common Turs recovery barreth entails, and all remainders and reverfions that
youctes. o fhould take place after the entails, faving where the Kingis giver of the en-
barreth an tail, and keepeth the reverfion to hnmfcli then neither ic heir, nor the re-
:’lli““\':';“d ummdf:r nor reverfion, is barred by the

“nd remaine. T'HE reafon why the heirs, remainders, and reverfions are thus barred, i
ders therevp- becaufe in firict law the recompence adjudged againft the crier that was
The reafon  VOuchee, isto go in fucceffion of eftate as Ehr: land fhould have done, and
why acom- then it was not reafon to allow the heir the liberty to keep the land it felf,

e and alfo to have recompence ; and therefore he lofeth the land, and is mtm&

ry barreth
thofe in re- 0 the rﬁmr}fnm

;:3:::::“ and  Tis fleicht was firlt invented, when entails fell out to be fo mcnnvemaﬁt
The many 35 i5 before declared, fo that men ‘made no confcience to cut them off, if the
inconvenien- Could find law for it. And now by ufe, thofe recoveries are become mﬂv
ces of, eltates mon affurances againtt entails, rtrmm&ers and reverfions, and are the greateft
L’:msh, in fecurity purchafers have for their money; for a fine will bar the héir in tail,
thefs rocumg- aggn ncl:rlt the remainder, nor reverfion, but a common recovery will M’
res wHh them
|:uw¢-:.~li¢mnn Urow feoffments and recoveries, the eftate doth fettle as the ufe and in-
CoRvEYACEs tent of the parties is declared by word or writing, before the act was dnm:
e for land. a5 for example, if they make a writing that one of them fhall levy a
e F'f make a feoftment, or fuffer a common recovery to the other ; but the ufe and
and recone. Intent is, that one ‘hould have it for his life, and after his dmﬁ‘: a
rics, theeflate to have it in tail, and then a third in ﬁae-me}:: In this cafe the land fer-
‘ff:';,j‘:;‘;" o tleth in an eftate according to the ufe and intent declared. And that by
the intent of reafon: of thC ﬂﬂmtﬂ made 2 H "é'III Con hl.‘- Iam:l mn p:ﬂ'eﬂ'mnh:hnh
the parties.  that hath intereft in the uie, or intent of t gnc feoffment, or rwd#erjf '
according to the ufe and i intent of the J
Rarying, Uron this flatute is likewife grounded the faurth and fifth of the fix con-
e and <o~ veyances, wiz. bargains and fales, and covenants to fland feifed to ufes; for
fland feiied this fatute, whcr:g:vn- it findeth an ufe, conjoineth the pofiefiion to it, and

s uic, are turneth it into like quality of eftate, condition, rent, and the like, asthniﬂi:."

all frroun i

hath,

upon one {la-

fukdl 4. TuEe ufe is but the eq n;yanﬂ hm:mﬂ'ia to hold the land in m@‘hmﬂﬂ‘ﬁm
Whataule wirs,  As for example; I a tlfhu]l give jl‘ﬁ'l.t mmm}r for yoiir

% land, and you thall make me aﬂ'urame of it. y, but igm

made me no affurance of it. Here although the :ﬁﬂ:af the ]anﬂ be 1t n,

you, yet the equity and honefty 1o have it is avith me; and this tqu\t]i' 14:?
ci
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cg:ﬂ# Ihﬁ-u&]u n. which I had no remedy but in chancery, until this fla-
wute was made of 27 H. VIIL and now this ftatute conjoineth and conveyeth Before 27 17
the land: to him - that bhath the ufe. I for my money paid to you, have the e ¥

il 7 i no remed
Iand it felf, without any other conveyance from. you ; and it is called a bar- for uﬁ.-,iu:
'md ﬁ_lc 2t} in chancery,

Bu the parliament that made that flatute did forefee, that it would beThe ar. of
mifchievous that mens lands fhould fo fuddenly upon the payment of a little 27 H.8. doth
be conveyed from them, peradventure in an alehoufe or a tavern up—ﬂ';:ﬂﬁmf

on ftrainable advantages, did therefore gravely. provide another aét in the ment of mo-

fame parliament, that the land upon payment of this moncy fhould not pafs"gy Without

aw'ay, cxn;p@.ﬁrer: were 2 writing indented, made between the faid  twoed and enral-
parties, and the faid writing alio within fix months inrolled in fome of thc{".i* et
courts at Weflminfler, or in the {effions-rolls in the fhire where the land ly.l P

- a 3 Bon & 7 H. 8. cx=
eth; unlefs. it be in cities or corporate towns where they did ufe to enroll cendoth not
1 to =]
deeds, and there the ftatute extendeth not, A T

5. Tue fifth conveyance is a covenant to ftand feifed to ufes ¢ it is indid cnroll
this fort; a man that hath a wife and children, brethren, and kinsfolks, may =
by writing under his hand and feal agree, that for their or any of their pre=2 e
ferment he will ftand feifed of his lands to their ufes, either for life, in’ e
tail, or fee, 0 as be (hall fee caule; upon which agreement in writing, there
arifeth an equity or honefty, that the land fhould go according to thofe agree- grement in
ments ; nature and reafon allowing thefe provifions; which equity and ho-writing to
nefty is the uvfe. And the ufe being created in this fort, the flatute afﬁl“f;“'}‘i:;
27 Ig.;:igl]. before mentioned, conveyeth the eftate of the land, as the ufe i,guE ::li: kjn-rc
a i . ,-aln

& i covenant o fhund Eifed o ufs, is at this day, fince the fidate, G
ftatute, a conveyance of land ; and with this difference from a bargain and A covenane
fale, in that this needeth no enrollment as a bargain and fale doth, nor need- toftand feifed
cth it to be in writing indented, as bargain and fale muft : and if the party by e el
to wholfe ufe he agrecth to {tand feifed of the land, be not wife, or child,mentasa
coufin, or one that he meancth to marry, then will no ufe rife, and fo nofEy" o
conveyance ; for although the law alloweth fuch weighty confiderations of doth, &e.
marriage and blood to raife ufes, yet doth it not admit o tifling confidera-
tions, as of acquaintance, {chooling, fervices, or the like,

But where a man maketh an eftate of his land to others, by fine, feoff-Upona fine,
ment, or recovery, he may then appoint the ufe to whom he lifteth, with-ofiment, or
out refpect of marriage, kindred, or other thisgs ; for in that cafe his ownman ::;.— Ii-
will and declaration guideth the equity of the eftate. It is not fo whenmit theufcto
he maketh no eftate, but agreeth to fland fifed, nor when he hath taken by whhous
eny thing, as in the cafes of bargain and fale, and covenant to ftand feifed confideration

of blocd, or
to ufes. s

- 6. Tue lat of the fix conveyances is a will in writing, which courfe of con- therwifeyin »
veyance was firft ordained by a ftatute made 32 H. VIIL before which ftatutestinand
no man might give land by will, except it were in a borough town, where nant.
there was an efpecial cuftom that men might give their lands by will; as inof the con-
Londsn, and many other places, b
. Tue not giving of land by will, was thought to be a defec at common _::]; ? n};:“;llir:
hﬁ,_,tlm men in wars, or fuddenly falling fick, had no power to difpofe of pofing of
thﬁ% hlﬂs,',_t:xt:t_tpt_ thc-'llr mﬂld make a ﬁ:ﬂﬂh}:ﬁt, or ]Ev‘-’r a ﬁl-'lf, or luffer a indﬁ%-}'w:i”,

covery ; which_ lack “of time would not permit : and for men to do it byl pes ain
thefe means, when they could not unde it again, was hard ; befides, even toat the com-
the lait hour of death, mens minds might alter upon further proofs of their ™™ law,

. Var.lV. & children
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cuildren or kindred, or encreafe of children or debt, or defet of fervants or
friends. ;
The courfe  For which caufe, it was reafon that the law fhould permit him to referve
that was in- to the laft inftant the difpofing of his lands, and to give him means to difpofe
:f:ﬂ!ﬂ“;: of ir, which feeing it did not fitly ferve, men ufed this devife. ‘
H. 8. firft Tury conveyed their full eftates of their lands in their good health, to
EAVEPOWE friends in truft, properly called feoffecs in truft ; and then they would by
Jands by will, their wills declare how their friends {hould difpofe of their lands ; and if
was 2 con- friends would not perform it, the court of chancery was to compel them
b te feor-reafon of truft; and this truft was called the ufe of the land, foas the
foes in truf, fees had the land, and the party himfelf had the ufe ; which ufe was in equi-
ek B ty, to take the profits for imielf, and that the feoffees fhould make fuch an
fhoald de- - eftate as he ﬂmn]id appoint them; and if he appointed none, then the ufe
e heir ,0nld go to the heir, as the eftate it felf of the land fhould have done; for
) the ufe was to the eftate like a fhadow following the body.
The inconve- By this courfe of putting lands into ufe there were many inconveniences,
miences of  gs this ufe which grew firft for a reafonable caufe, viz. to give men power
putting land; g fiberty to difpofe of their own, was turned to deceive many of their juft
and reafonable rights; as namely, a man that had caufe to fue for his land,
knew not againft whom to bring his aftion, nor who was owner of it. The
wife was defrauded of her thirds ; the hufband of being tenant by courtely ;
the lord of his wardihip, relief, heriot, and efcheat ; the creditor of his ex-
tent for debe; the poor tenant of his leafe 5 for thefe rjights and duties were
given by law from E:‘::gi that was owner of the land, and none other; which
was now the feoffee of truft ; and fo the old owner, which we call the feoffor,
{hould take the profits, and leave the power to difpofe of the Jand at his dif-
cretion to the feoffce ; and yet he was not fuch a tenant as to be feifed of
the land, fo as his wife could have dower, or the lands be extended for his
debts, or that he could forfeit it for felony or treafon, or that his heir could
be in ward for it, or any duty of tenure fall to the lord by his death, or that
he conld make any leafes of it.
Thefauds  Wiicw frands by degrees of time as they encreafed, were remedied
:E,.'::T:EE divers ftatutes; as namely, by a ftatute of 1 H. VL. and 4 H. VIIL. it was ap-
Heprees of | pointed that the aétion may be tried againft him which taketh the profits,
time, &« they which was then cefluy que uje by a ftatute made 1 R. I1I. Leafes and eftates
were reme. Tade by ceffuy que ufe are made good, and eftates by him acknow i
died by the 4 F. VII. the heir of nﬁuy'geo;:ﬁ is to be in ward ; 16 H, VIIL the
famess. s to have relief upon the dea any cefluy que ufe. g et
s H.8.u-  Waicn frauds neverthelefs multi?ljring daily, 1n the endee7 H: VIIL the
king wey parliament purpoling to take away all thole ufes, -and reducing the law to the
e ancient form of conveying of lands by publick livery of feifin, fine, and reco-
mw to thean-very, did ordain, that where lands were put in truft or ufe, there the pof-
gent form offeffion and eftate fhould be prefently carried out of the friends in truft, and
of lind, by fettled and invefted on him that had the ufes, for fach term and time as he
;ﬁ‘:ﬁ:i‘;b had the ufe.
covery. By this ftatute of 27 H. VIII the power of difpofing land by will, is clear=
Inwhasman-ly taken away amongft thofe frauds; whereupon 32 H. VIIL another flatute
2;;:",‘;.“3“ was made, fo give men power to give lands by will in this fort, Firft, it
giveth powermuft be by will in writing,  Secondly, he muit be feifed of an eftate in fee-,
]:ﬂiﬁ?ﬁiﬁfﬁmpie; for tenant for another man’s life, or tenant in tail, cannot give land
*¥hy will 5 by that flatute 32 H.VIIL. he muft be folely feifed, and not jeintly
with another; and then being thus feifed, for all the land he heldeth in.

2 focage
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fﬂﬁgﬂ tenare, he may give it by will, cxl:n:Et he hold any piece of land fx
capite by kmght 's-fervice of the King; and then laying all together, he can Ifa man be
give: but two parts by will : for the third part of the whule as well in l‘n.-Pffﬂ ::L co-
cage as. in capise, muft defcend to the heir, to anfwer mrdﬂup, livery, and focsge, he
feifin to the crown. mrlz:udw;[:

. Anp fo if he hold lands by knight's-fervice of a fubject, he can devife of of the whale.
the land but two |ldrts. and the third the lord by wardthip, and the heir The third
by defeent is to ho par

Anp if a man that hath three acres of land holden #x capife by knight's— the heir to
ﬁnin: do make a jointure to his wife of one, and convey another to any i “"l'l:::;d'
of his Ehlldren or to friends, to take the [:chts, and to pay his debts, oF 284 B t6
legacics, or daughu:m portions, then the third acre or an ¢ theoot T ;ﬁ::wﬂ
cannot give by will, but muft fuffer it to defcend to the ilt:li‘ and that muft anee hﬁag
ﬂtﬁj" \i"ﬂ.l'dﬂ'llp’ vife of capite

lands
Yn'.r a man having three acres as before, may convey all to his wife, or i for her

I:Eh veyance in his life-time, as by feoffment, fine, recovery bt} jointare, £5'c,
and or covenant to ftand feifed fo ufes, and rhﬁnhent th-& heir, :';j'jfdf"*:
;E' the heir he within age when his father dieth, the King or other lord ;nf!m';flrn'lJr
thall have that heir in Ward and fhall have one of the three acres during B & e
the wardthip, and to fue hve?' and feifin. But at full age the heir l‘hnF b it A
]f;adr:rmwt of it, but it fhall go according to the conveyance made by the mlh:hfam
Ir huth been debated how the thirds thall be fet forth: For it is thie lads o foch
'uﬁtg. that all l:mds which the father leaveth to defcend to the heir, bein u;‘:; is I?:L;r
fec-fim or in tail, muft be part of the thirds; and if it be a full thnrtE S it

then the king, nor heir, nor lord, can intermeddle with the reft ; if it be within age,

not a full third, yet they muft take it f moch as it is, and have a fupp]}rﬂmﬁl,,&h:;:
out of the reft. be in ward.

Tuis fupply is to be taken thus; if it be the K.mgs ward, then by aﬁ:‘:;]“d” i
commifiion out of the court of wards, whereupon a jury by oath muik fet the tohds.
forth fo much as fhall make up the thirds, except the officers of the court ! The King
of wards can otherwife agree with the partics, If there be no wardihlp not :;ﬁrm
due to the King, then the other lord is to have this fupply by a commiffion meddle if 1
out of the chancery, and jury thereupon, L;ﬂ‘]!:f e

But in all thofe cafes, the ftatutes do give power to him that maketh to defeend 1o
the will, to et forth a.nd appoint of himfelf which lands fhall go for thirds, ‘]'J"hf‘"
-and neither King nor lord can refufe it.  And if it be not enough, yet they i

muft take that in part, and cml}r have a fupply in manner as before 1,5 men- quP'hW en

mnui out of the reft. b E::.-
H _ nntafnl'l
—‘F_;:-_ L. Property in goods. EII?;':d*ﬂalntﬂ
.:r. frg : bt bkl giit: the teator
o s 2. By file. P et
3. By flealing. felf, &,
Rl 4. By waving.
s1u1sfl i e 5. By ftraying,
i "*“’“““] mc;{;ﬂ“ property ins g By fhipwreck.
~331 g G b, =. By forfeiture,
Ll 9% 8. By executorfhip.
Tic] 7.;-.- 9. By adminiftration,
rirsblos g . 19, By legacy.

ST P 1. Property
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1. Property by gift.
;"r:ﬁﬂgm Y gift, the property of goods may be paffed by word or writing; but

decaive his if there be a general deed of gift made of all his goods, this is fufpi-
'\-‘f;iit:;irq cious to be done upon fraud, to deceive the creditors,

el Anp if a man who is in debt make a deed of gift of all his goods to pro-
goodagaintt tet the taking of them in execution for his debt, this deed of gift is void,
:2:5:'1:;:;“]_ as againt thole to whom he ftood indebted; but as againit himfelf, his
firators, or OWN executors or adminiftrators, or any man to whom afterwards he fhall
i;“;:’;‘h?;{h'fell or convey them, it is good,

clf,

2. By fale.

Whatisa file T JRoPERTY in goods by fale. By fale, any man may convey his own goods
f:;:‘{:': g to another ; and although he ma;r fear execution for debts, yet he
when thereis may fell them out-right for money at any time before the execution ferved;
aprivate 1 fo that there be no refervation of truft between them, that repaying the mo-

eruft between NEY, he fhall have the goods again ; for that truft in fuch cafe, doth prove
the parties.  plainly a fraud, to prevent the creditors from taking the goods in execution.

3. By theft or taking in jeff.
Howa falein RorerTy of goods by theft, or taking in jeft. If any man fteal my

e el goods or chattels, or take them from me in jeft, or borrow them of me,
the owner. or as a trefpaffer or felon carry them to the market or fair, and fell them,
this fale doth bar me of the property of my goods, faving, that if he be a
horfe he muft be ridden two hours in the market or fair, between ten and
five a clock, and tolled for in the toll-book, and the feller muit bring
one to avouch his fale, known to the toll-book-keeper, or elfe the fale bind-
eth me not. And for any other goods, where the fale in a market or fair
(hall bar the owner, being not the feller of his property, it muft be fale in
a market or fair, where ufually things of that nature are fold.  As for exam-
Of markets; ple; if a man fteal a horfe, and fell him in Switbfiela, the true owneris bar-
A e tach Ted by this fale; but if he fell the horfe in Cheapfide, Newgate or Wefi-
a fale nuaflht miinfler market, the true owner is not barred by this fale ; becaufe thefe mar-
;:l"‘ made  Loes are ufual for fleth, fith, ¢re. and not for horfes.

e So whereas by the cuftom of Londen in every fhop there is a market all
the days of the week, faving Sundays and Holidays; yet it a piece of plate
or jewel that is loft, or chain of gold or pearl that is flolen or borrowed,
be fold in a draper’s or ferivener’s fthop, or any other but a gold{mith’s, this
fale barreth not the truc owner, & jic in fimilibus.,

Theowner  YET by ftealing alone of goods, the thief getteth not fuch property, but
?ugi:ﬂ;:i““ﬂmt the owner may feile them again wherefoever he findeth them, except
they are  they were fold in fair or market, afier they were flolen ; and that bona fide
fiolen. without fraud.

ifthe thief Byt if the thief be condemned of the felony, or cut-lawed for the
edfor felony, Jame, or out-lawed in any perfonal aftion, or have committed a forfeiture of
or Eil’ffifg”"d"‘ to the crown, then the true owner is without remzd}n

folengoods NEVERTHELESS, if freth afer the goods were flolen, the true owner
to the crown, maketh purfuit after the thief and goods, and taketh the goods with the
the owner i thief, he may take them again: and if he make no frefh purfuit, yet if he

medy, profecute
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profecute the felon, o far as juftice requireth, that is, to have him ﬂrmigned, When the
indicted, and found guilty (though he be not hanged, nor have judgment g T Aty
death) or have him out-lawed upon the indi®tment ; in all thele cafes he goods frosi
fhall have his goods again, by a writ of reflitation to the party in whote tie “f::;ﬁ&
!Jaﬁdﬁ;_lhej are. ' :It;:dth't:f Ef
4. By waving of good:. in;r:}.:iluil
Y waving of goods, a property is gotten thus, A thief havine flolen E=rﬂ'|::1§ili=ﬁl_
B goods, Eei.ng purfued, flieth away and leaveth the goods, This leaving s et
1s called waving, and the property is in the King; except the lord of the
manor have right to it, by cuftom or charter,
Bur if the felon be indicted, adjudged, or found guilty, or outlawed, at the
fuit of the owner of thefe goods, he fhall have reftitution of thef goods, as
before.

§. By firaying.

¥ flraying, property in live cattel is thus gotten. When they come

into other mens grounds ftraying from the owners, then the party or

into whofe grounds or manors they come, caufeth them to be feifed,

and a wythe put abou their necks, and to be cried in three markets adjoin-

ing, fhewing the marks of the cattel ; which done, if the true owner claim~

them not within a year and a day, then the property of them is in the

lord of the manor whereunto they did ftray, if he have all itrays by cuftom
or charter, elfe to the King,

: 6. Wreck, and when it flall be Jfaid i be,
Y thipwreck, property of goods is thus gotten.  'When a fhip loaden

is cait away upon the coafts, fo that no living creature that was in
it when it began to fink efcaped to land with life, then all ‘thofe goods are
faid to be wrecked, and they belong to the crown if they be found ; except
the lord of the foil adjoining can entitle himflf unto them by cultom, or by
the King’s charter. ] i

7. Forfeitures,

Y forfeitures, goods and chattels are thus gotten,  If the owner be
out-lawed, if he be indited of felony, or trealon, or either confefs it
ar be found guilty of it, or refufe to be tried by or jury, or be at.
tainted by judgment, or fly for felony (although he not  guilty,) or fuffer
the exigent to go forth againft him (althongh he be not nullg.mw-:d,] or that
he go over the feas without licence, all the goods he had at the Judgment,
he itﬁ]'l o th.ﬂ Crown ; excent fﬂmﬂ Imd b}r fh.:lrtcr can EI-I.IH‘I fhﬂﬂ'l.
For in thofe cafes prefeription will not ferve, cxcept itbe fo ancient, thar it
hath had allowance before the juftices in eyre in their circuits, or in the King's-
bench in ancient time.

8. By executorfbip,

‘['.éxécutorﬂ:ip goods are gotten. When 2 man pofiefied f
B* maketh his lalt will and teftament in writing or by '.:;?;ld, andﬂmaglégﬂ;]f
Vior IV, . X one
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one or more executors thereof ; thefe executors have by the will and death
of the parties, all the property of their goods, chattels, leafes for years, ward-
fhips and extents, and all right concerning thofe things.
Exccatots Tuose executors may meddle with the goods, and difpofe them before
;:f;ﬂfﬂ‘{}f they prove the will, but they cannot bring an action for any debt or duty
pafe of the before they have proved the will.
goods, but Py g proving of the will is thus. 'They are to exhibit the will into the
afion ez any Bifhop's court, and there they are to bring the witneffes, and there they are
) to be fworn, and the Bifhop’s officers are to keep the will original, and cer-
ihat prebat iy the copy thereof in parchment under the Bithop's feal of office; which
and in whatparchment fo fealed, is called the will proved.

manner 1t i
made,

9. By letters of admintfiration.

JY letters of adminiftration property in goods is thus gotten. When a

man pofiefled of goods digh withnutgc:r’::r will, thegr?: fuch goods as

the executors {hould have had, if he had made a will, were by ancient law

to come to the bithop of the diocefe, to difﬁffs for the good of his foual

Pii ufor, ti;{nt died, he firft paying his funerals and debts, and giving the reit ad pros

s,

F R nere i~ Tuis is now altered by flatute laws, fo as the bithops are to grant letters

bana wetabitia of adminiftration of the goods at this day to the wife if fhe requireth it, or

in diverfe - children, or next of kin; if they refufe it, as often they do, becaufe the

ehe archbi- debts are greater than the eftate will bear, then fome creditor or {ome other

fhop of that will take it as the bifthop’s officers fhall think meat. It groweth often in

E,rh,,.-!,' he queftion what bifhop fhall have the right of proving wills, and granting
died is o adminiftration of geods.

conmitthe x4 which controverfy the rule is thus, that if the party dead had at the

tion. time of his death bona notabilia in diverfe dioceles of iome reafonable value,

Exccuter  then the archbifhop of the province where he died is to have the of
before the  his will, or to grant the adminiftration of his as the cafe falleth out;

hifhop, if he oiherwife the bifhop of the diocefe where he died is to do it.

have not in-

wermeddied  1F there be but one executor made, yet he may refufe the executorthip,
withthe  coming before the bifhop, fo that he hath not intermeddled with any of

oods,

vecutor  the goods before, or with receiving debts, or paying legacies.
dufhtlﬂpﬂ}"»f Anp if there be more executors than one, fo many as lift may refufe ;
r-Judgments. 0 if any one take it upon him, the reft that did once refufc may, when

2, Sgat, re-

<ogn. they will, take it upon them ; and no executor fhall be farther cha
Debesby - with debts or Inﬁadea, than the value of the goods come to his hands ; fo that
bills fested. he forefee that he pay debts upon record, firlt debts to the i{in%, then upon

4 Rentun- judgments, ftatutes, recognizances, then debts by bond and bill fealed, rent
s ,51;:' unpayed, fervants ; l:l:a)rm-ml; to head workmen, and laftly, fhop-books,
6. Head-  and contracts by wo::g or ifan executor, or adminiftrator pay debts to others
;‘f";t::‘_“wbcfurc debts to the King, or debts due by bond before thofe due by record,
and contraéis of debts by fhop-books and contraéts before thofe by bond, arrearages of rent,

by ord. . and fervants or workmens wages, he fhall pay the fame over again to thofe

equal degreeOthers in the faid degrees.
n}mm.t.l}e BuT yet the law giveth them choice, that where diverle have debts due
yay which of in €qual degree of record or fpecialty, he may pay which of them he will,

them he  before any fuit bmujht againft him ; but if fuit be brought he muft firft
fleafe before gy them that get judgment againit him,
. 1

mencad, Axvy
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ANy one executor may convey the goods, or releafe debts without his 4uy cneexe.
companion, and any one by himi{elf may do as much as all together; but cator may o
one man’s releafing of debts or felling of goods, fhall not charge the other . ;.. Aoy

. all together ,
to pay fo much of the guods, if there be not enough to ay debts; but it ;m: it adeb,
maﬂﬂchnr.ge. the party himfelf that did fo releaft or r:gnwy.P ’ v pesilel

Bur it is not f with adminiftrators, for they have butone authority given wantieg, Le

them by the bithop over the goods, which authority being given to many jgonly mall be
to be executed by all of them joined together, :.;':5'1{ 2
Axp if an executor die making an exceutor, the fecond executor is exc- sdminitra.
cutor to the firlt teftator. tars.
BuT if an adminiftrator die inteftate, then his adminiftrator fhall notbe "

i : dicth makin
executor or adminiftrator to the firll ; but in that cafe the bithop, whom we his execatar,
call the ordinary, is to commit the adminiftration of the firt teftator’s goods S €0

executor [hall

to his Wl.fﬂ, or next of kﬂ], as if he had died Eﬂtﬂ'ﬂﬂ.tﬂj always provided thiat be executor
that which the executor did in his life-time, is to be allo fqll;gmd. " And o the fri

. beftatar. Dut

fo if an adminiftrator die and make his executor, the executor of the admi- b
niftrator fhall not be executor to the firft inteftate ; but the ordinary muft the sdmini-
new commit the adminiftration of the goods of the firfl inteftate agiin. oo i,

Ir the executor or adn'finiﬁmtnr cﬁa}r debts, or funerals, or legacies of his exceuter, orif
own money, he may retain {o much ‘of the goods in kind, of the teftagor *¥™imiir-

tion be com-

or inteftate, and fhall have property of it in kind, mitted of his
10. Property by legacy. Syt

the ordinary

RopERTY by 1"%_:7': is where a_man maketh a will and exccutors, and mall comm e
agﬂn lein:am, or they to whom the legacies are given muft havesdminittra-

t of the executors or one of them to have his legacy, and the T i e

ty of that legacy or other goods bequeathed unto him, is faid to be in Lim ; i inseliace.

t he may not enter nor take his leg;q:}r without the aflent of the evecu- Exceutors or

ad manilin-

tors, or one of I:.hf.'m; becaufe the executors are Chﬂl'god to pay debts before tors may re-
legacics. And if onc of them affent to pay legacies, he ﬂmﬁ pay the value [
thereof of his own purfe, if there be not otherwife fufficient to pay debs: Pl
By this is to be underftood by debts of record to the King, or by bill tors may re-
and bond fealed, or arrearages of rent, or fervants or workmens wages ; and T beanfe

the executors

not debts of fhop- or bil : sfore are chare
iﬁmpmbogcks,wd. ills unfealed, or contratt by word ; for before i r:hh:ﬂf-

AND if the executors doubt that they fhall not have enough to fay every lepacie.,
hgﬂl:’r, TIE}" may pay which !hﬂ‘f lifk ﬁrﬂ; but thc].r may |'|§th[i:]I i:f‘l-‘};r !'fizl'.fg:t:iri are

cial legacy which they will to pay debts, or a leafe of goods to B e e
. gt Pﬂ}l’ i :Il'IﬂIIL}r belore debies
legacy. But they may fell any legacy which they wi bis. i by fho
have not enough bcﬁdis. e S TRy S I dey bk, bill

- _ ; unfealed; or
Ir a man make a will and make no executors, or if the executors refufe, contracts by
the ordinary is to commit adminiftration, cum tfeflamento annexo, and take ;_'.“j',ﬁ‘,w
bonds of the adminiftrators to perform the will, and he is to do it in fuchmay pay

fort, as the executor thould have done, if he had been named. }:-hi;g,ll,-;gqfr
Ex Autogr. W. Sancroft Archiep. Cantuar, IF the execu-

. . t do wane,
.}c n_'m’ . 1629. Sﬂm-MﬂFf{ﬁf utter-barrifter of the Mfﬂﬂ‘-ﬁ*ﬁg&& ]]ﬂ\*ing t::.-t;ﬂ:- IIE_-JE
rus'd this book, attefted it to be very ufeful to all young ftudents of the ¥ "sﬂ?‘-‘" to
w, and worthy to be imprinted : and then f,f!{wh“';“‘;:.”
Lambethae Junii 4° 1629. Ut in alicna arte alieno nixus Judicio libell # made and
bujus imprimendi poteflatem facio., RO exetutor
X named, admi-
; ]f'.lll AMNNES JEE"‘PER.&Y. nilleation is
= L 058 Cerm-
A PR E-mited ue
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A

PREPARATION

Toward the

UNION of the LAWS of England and Scotiand.»

j ? OUR Majefty's defire of proceeding towards the union of this whole
ifland {:F-‘E'ﬁaf Britain under unu:sg law, is (as far as I am capable to
make any opinion of {0 great a canfe) very agreeable to policy and ju-

ftice. To policy, becaufe it is one of the beft affurances (as human events can be

affured) that there will be never any relaple in any future ages to a

tion. To juftice, becaufe dwlcis traffus pari juge: it is reafonable that

communication of privilege draw on communication of difcipline and rule.

This work being of greatnefs and difficulty, needeth not to embrace any

greater compafs of defignment, than 1s neceflfary to your Majefty’s main end

and intention. I confider therefore, that it is a true and received divifion
of law into jus publicum and privatum, the one being the finews of pro-
perty, and the other of government; for that which concerneth private in-
tereft of meum and fuwwm, in my fimple opinion, it is not at this time to be
meddled with ; men love to hold their own as they have held, and the dif-
ference of this law carrieth no mark of feparation ; for we fee in any one
kingdom, which is moft st unity in itfelf, there is diverfity of cuftoms for
the guiding of property and private rights, in veffe varietas fit, ]ﬁgﬁ#m nen
fit. All the labour is to be {pent in the other part, though per not in
all the other part; for it may be, your Majelty in your higﬁc wildom will
difcern that even in that part, there will not be requifite a conformity in all
points,  And although fuch conformity were to be wilthed, yet perchance it
will be fcarcely poffible in many points to pafs them for the prefent by af-
fent of parliament. But becaufe we that ferve your Majefly in the fervice
of our fkill and profeilion, cannot judge what your Majeily, upon reafon of
ftate, will leave and take ; therefore it is fit for us to give as near as we can

a general information: wherein I for my part, think good to hold my felf

to one of the pagallels, I mean that of the Engli/b laws. For although I

have read, and read with dc“ﬁht. the Scotifh ftatutes, and fome other col-

lection of their laws ; with delight 1 fay, partly to fee their brevity, and
propriety of fpeech, and partly to fee them come fo near to our laws: yet

I am unwilling to put my fickle in another’s harveft, but to leave it to the

lawyers of the Seorifh nation; the rather, becaufe I imagine with my felf,

that if a Scotsfb lawyer fhould undertake by reading of the Engli/b ftatutes,

or other our books of law, to fet down pofitively in articles, what the law .

of England were, he might oftentimes err, and the like errors I make ac-

* This was printed in the laft folio edition ender the title of Cafir of Tivajn, e the preface
and feveral correftion: are here added from Stephens’s edition in 1716,

count
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count I might incur in theirs. And therefore, as I take it, the right way is,
that the lawyers of either nation, do fet down in brief articles what the law
15 of their narion, and then after, a book of two columns, either having the
two laws placed refpectively, to be offered to your Majeity, that your Maje-
ity may by a ready view fec the diverfities, and fo judge of the reduétion,
or leaving it as it is.

Jus publicum 1 will divide, as I hold it fittelt for the prefent purpofe,
into four parts. The firlt, concerning criminal caufes, which with us are
truly accounted publics juris, becaufe both the prejudice and the profecution,
principally pertain to the crown and publick eftate. The fecond, concern-
ml? the caufes of the church. The third, concerning magiftrates, offices,
and courts, wherein flleth the confideration of ycur Majefly's regal pre-
rogative, whereof the reit are but itreams. And the fourth, concerning
certain fpecial politick laws, ufages and conflitutions, that do import the
publick peace, firength and wealth of the kingdom. In which part T do
mmprehtn& not only conftent ordinances of law, but likewife forms of ad-
miniftration of law, fuch as are the commifiions of the peace, the vifita-
tions of the provinces by the judges of the circuits, and the like, For thefe
in my cgninn, for the purpofe now in hand, deferve a fpecial obfervation,
becaufe they being matters of that temporary nature, as they may be altered,
as I fuppole, in cither kingdom without parliament, as to your Majefty's
wifdom may feem beft, it may be the moft profitable and ready part of this
labour will confift in the introducing of fome uniformity in them,

To begin thereforc with capital crimes, and firft that of TrREAsON,

CASES of TREASON.

. HERE a man doth compafs or imagine the death of the King, if
it appear by any overt ad, it is treafon.

Waere a man doth compals or imagine the death of the King's wife, if
it appear by any overt act, it is treafon,

WHERE a man doth compafs or imagine the death of the King’s eldeft
fon and heir, if it appear by any overt act, it is treafon.

WHERE a man doth violate the King’s wife, it is treafon.

Waere a man doth violate the King's eldeft daughter unmarried, it is
treafon.

WaERE a man doth violate the wife of the King's eldeft fon and heir,
it is treafon.

WaEere a man doth levy war again(t the King in his realm, it is treafon.

WaERE a man is adherent to the King's enemies, giving them aid and
comfort, it is treafon.

WaEerEe a man counterfeiteth the King's great feal, it is treafon,

WHERE a man counterfeiteth the King's privy feal, it is treafon.

WhEeRE a man counterfeiteth the King's privy fignet, it is treafon.

Waere 2 man doth counterfeit the King's fign manual, it is treafon,

WaEere a man counterfeits the King's money, it is trealon,

WierE a man bringeth into the realm falfe money, counterfeited to the
likenefs of the coin of England, with intent to merchandife or make pay-
ment therewith, and knowing it to be filfe, it is treafon.

WHERE a man counterfeiteth any foreign coin current in payment within
this realn, it is treafon.

Vor. IV, Y WaeRE

85









88

A PREPARATION FOR

it & ZgauW
The punifbment, trial, and prm m:'mg in f.:g,(fs of mg@r:ﬁn ;_af‘ ﬁw 7

i N
Ture punifhment of nufpmﬁnn of treafon is by chrp:lua] img rﬁﬂhmt
lofs of the iffues of their lands during life, and lofs o and c!m‘ihllt Yita

Tue proceeding and trial is, asin cafes of treafon.

In mifprifion of treafon bail &5 not admitted, it 1avodlib

hEGd W TLRITY
PETI T T/R-ERSI 0N

! :'I.,i

Cajes of petit treafin. Y

HERE the fervant killeth the mafter, it is petit treafon,
WaERE the wife killeth her hufband, it is petit treafon.
WHERE a {piritual man killeth his prelate, to whom he is fubnrdlmtc
and oweth faith and obedience, it is petit treafon.
Wuere the fon killeth the father or mother, it hath been ucihﬂmd
whether it be petit treafon, and the late experience and opinion {eemeth to
weigh to the contrary, thuugh againft law and reafon in my Judgmt:nt

-

The prm{,.rirmmf, trial, and proceeding in cafes of petit Trmﬁn

In petit treafon, ral pum{]‘.llm:nt is by drawing on an hur‘dle, aﬂd
hanging, and in a woman burning

I pl.".th treafon, the fcrfﬂturc is th-': fame with the cafe of f:hnjr

In petit treafon, all acceffaries are but in cafe of felony.

| S S| el ol v gy
Cafes of Felony.

HERE 2 man committeth murder, that is, homicide of prepenfed
malice, it is felony.

Wuere 2 man committeth manflaughter, that is, homicide of fudden
heat, and not of malice prepenfed, it is felony.

WieRe 2 man committeth burglary, that is, breaking of an houfe with
an_intent to commit felony, it is felony,

Wuere a man rideth armed, with a felonious intent, it is felony.

WreRE a man doth |1*1:1|1::|r:nul'ljr and felonioufly burn a houfe, it 15 felony.

Wrere a man doth malicioufly and felonioufly bumn corn upon.
gronnd, orin ftacks, it is felony.

Wurke a man doth malicioufly cut out another’s tongue, or put aul. his
eyes, it is felony.

Wurre a man robbeth or ftealeth, that is, taketh a'i.m}r another man’s
goods, above the value of twelve pence, out of his pofletfion, with an intent
to conceal ir, it is felony.

WHERE a man imbezleth or withdraweth any the King's records at I:F"qﬁ'-
minfler, whereby any judement is reverfed, it is felony.

WiERe a man that hath cuftody of the King's armour, mumtrm, “or
other habiliments of war, doth malicioufly convey away the faml: to the. Va-
lue of twenty fhillings, it is felony.

3 ' : Wkﬂfxt
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WhaERE 2 fervant hath goods of his mafter's delivered unto him, and
goeth.away with them, it is felony.
WaEeRE a man conjures, or invocates wicked fpirits, it is felony.

.- WaERE a man doth ufe or praétife any manner of witchcraft, whereby

any perfon (hall be killed, wafted, or lamed in his body, it is felony.

WueRre a man prattifeth any witcheraft, to difcover treafure hid, or to
difcover ftoln goods, or to provoke unlawful love, or to impair or hurt any
man’s cattle or goods, the fecond time, having been once before convicted
of like offence, it is felony.

o} Wiaege a man uieth the craft of multiplication of gold or filver, it is
lony.

WFHERH a man committeth rape, it is felony.

- Wuere a man taketh away 2 woman againit her will, not claiming her
as his ward or bondwoman, it is felony.

Wiiere any perfon marricth again, her or his former hufband or wife being
alive, it is felony,

WhEeRE a man committeth buggery with man or beaft, it is felony.

. Wuere any perfons, above the number of twelve, fhall affemble” them-
felves with intent to put down inclofures, or bring down prices of victuals, ¢re,
and do not depart after ation, it is felony.

Waere a man fhall ufe any words to encourage or draw any people to-
gether, w¢ fipra, and they do affemble accordingly, and do not depart after
proclamation, it is felony.

WaeRe a man being the King's (worn fervant, confpireth to murder any
lord of the realm, or any of the privy council, it is felony.

- Waere a foldier hath taken any parcel of the King’s wages, and depart-
eth without licence, it is felony.

- WaERE a2 man receiveth a feminary prieft, knowing him to be fuch a
prieft, it is felony.

Waere a recufant, which is a feducer, and perfuader, and inciter of the
King's {ubjects againit the King's authority in ecclefiaftical caufes, or a per-
fuader of conventicles, ¢re. fhall refufe to abjure the realm, it is felony.

Wﬁ;ﬂz vagabonds be found in the realm, calling themfelves Egyptians,
it is !

Wnng E a purveyor taketh without warrant, or otherwife doth offend a-
gaindt certain fpecial laws, it is felony.

Wi ere 2 man hunteth in any foreft, park, or warren, by night or by
day, with vizards or other difzuifements, and is examined thereof and conceal-
eth his fact, it is felony.

WiERE a man ftealeth certain kinds of hawks, it is felony.

- Wuere a man committeth forgery the fecond time, having been once
befire convicted, it is felony.
- WHERE a man tranfporteth rams or other theep out of the King's domi-
nions, the fecond time, it is felony.

~ WHERE a man being imprifoned for felony, breaks prifon, it is felony.

WHERE a man or confenteth to a felony to be comumitted, it is
felony, as to make him acceffary before the faét, )

. WaERE a man receiveth or relieveth a felon, knowing thereof, it is felony,
as to make him acceflary after the fact.

WHERE a woman, by the confiraint of her hufband, in his prefence, join-
cth with him in committing of felony, it is not felony, neither as principal,
nor as -

Vor. IV, Z The
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A PREPARATION FOR

The punifbment, rr;af;'::mi proceeding in f;gf&:'gi" [feloy. ! : i1

In felony, the corporal punifhment is by hanging, and it is doubtful whe-
ther the King may turn it into beheading in the cafe of a Peer, or other per-
fon of dignity, becaufe in treafon the firiking off the head is part of the judg-:
ment, and fo the King pardoneth the reft : but in felony, it is no part of the
judgment, and the King cannot alter the execution of law; yet precedents
have been both ways. anoh

In felony, there followeth corruption of blood, cxx[x it be in cafes made
felony by ipecial ftatutes, with a provifo that there fhall be no corruption of
blood. ' S
In felony, lands in fee fimple, and goods are forfeited, but not lands in-
tailed, and the profits of eftates for life are likewife forfeited : And by fome

cuftoms lands in fée Emg:: are not forfeited ;
The father fo the bough, fon to the plough ; ratii

as in Gavelkind in Kent, and other places,
In felony, the efcheats go to the Lord of the fee, and not to the King, ex-
he be Lord : But the profits of eftates for lives, or in tail during the life

of tenant in tail, go to the King ; and the King hath likewife in fee fimple
lands holden of common Lords, anmem, diem, & vaffum. e

In felony, the lands are not in the King before office, nor in the Lord be-
fore entry or recovery in writ of elcheat, or death of the party attainted,

In felony, there can be no proceeding with the acceffary before there be a
proceeding with the principal ; which principal if he die, or plead his par-
don, or have his clergy before attainder, the acceffaries can never be dealt
with, A

In felony, if the party ftand mute, and will not put himfelf upon his trial,
ot challenge peremptorily above the number that the law allows, {hall havé
judgment not of hanging, bt of penance of prefling to death ; but then he
faves his lands and its only his goods.

In felony, at the common law, the benefit of clergy or fantuary was al=.
lowed 5 but now by ftatutes it is taken away in molt cafes, '

In felony, bail may be admitted where the fact is not notorious, and the
perfon not of evil fame. .

In felony, no counfel is to be allowed to the party, no more than in
treafon.

In felony, no witne(s fhall be received upon oath for the party's juftifica-
tion, no more than in_treafon,

Ix felony, if the faét be committed beyond the feas, or upon the feas, fu-
per altum mare, there is no trial at all in the one cafe, nor by courfe of jury
in the other cafe, but bLth:junﬁh&‘ iction of the Admiralty.

Ix felony, if the party be now fanae memoriae, although it be after the fadt,
he cannot be tried nor adjudged, except it be in courfe of outlawry, and that
is alfo erroneous. o i

I felony, the death of the party before conviction difchargeth all pro-

In felony, if the party be once acquit, or in peril of j t of life law-
fully, he {hall never be ‘brought in queftion agam for the fad, S

e
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In felony, the profecution may be either at the King’s fuit, by way of in-
dictment, orat the pasty’s {uit, by way of appeal ; and if it be by way of
appeal, the defendant fhall have his counfel and produce witneffes upon cath,
as- v civil caules, ‘

In felony, the King may grant Lault juffice to a fubje@, with the regality

of to pardon it

'-}N felony, P:,’I;dtnml of Peers is all one as in cafe of treafon,
In felony, the fuowdings are in the King's Bench, or before Commii-
fioners of Oyer and Terminer, or of goal delivery, and in fome cafes before
judtices of peace.

Cafes of felonia de fe, with the punifiment, trial and proceeding therein,
Ix the civil Iaw, and other laws, they make a difference of cafés of felmia
ﬁlﬁ; for where a man is clled in queftion upon any capital crime, and

illeth himflf to t the law, they give the fame judgment in all points
of forfeiture, as if dﬁc}r had been attainted in their life=time : And on the other
fide, where a man killeth himfelf upon impatience of ficknefs; or the like,
they do not punith it at all :  Bat law of England taketh it all in one
dﬂr, and Fuuﬂhcl:h it only with lof of gouods to be forfeited to the King,
who generally granteth them to his Almoner, where they be not formerly
granted unto fpecial liberties,

~Orrences f PRAEMUNIRE
: Cajes of Praemunire,

HERE a man purchafeth or accepteth any provifion, that is, colla<
W tion of any fplritEai benefice or living, from the fee of Rome, it is
cale of praemunire,

Wiere a man fhall purchafe any procefs to draw any people of the
King's allegiance out of the realm, in plea, whereof the cognizance pertains
to tl%e.' King’s court, and cometh not in perfon to anfwer his contempt in
that behalt before the King and his council, or in his chancery, it is cafe of
praemunire.

WHERE a man doth fue in any court which is not the King's court, to de-
fear or impeach any judgment given in the King's court, and doth not ap-
peac to aniwer his contempt, it is cafe of unire, :

~ Wiere a man doth purchafe or purfue in the court of Rome, or elfe-
where, any procefs, fentence of excommunication, bull, inftrument, or other
thing which touches the King in his regality, or his realm in prejudice, it is
cale of praemunire,
. Wuere aman doth affirm or maintain any foreign authority of jurifdic-
tion fpiricual, or doth put in ure or execute any thing for the advancement or
fétting forth thereof; fuch offence, the fecond time committed, is cafe of
praemunire. ;

“Wiaere a man refufeth to take the oath of fupremiacy being tendered by
the bithop of the diocefs, if he be an ecclefiaftical perfon ; or by commiifion
out of the chancery, if he bea temporal perfon, it is cafe of praemunire,

WuerE the dean and r of any church upon the Conge d’;ﬂfrs of an
zﬁhﬁﬂiag or bithop doth refufe to any fuch archbifkiop or bithop as is

ominated unto them in the King's letters miffive, it is cafe of pracmunire,

g ' Wherg
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WaEere a man doth contribute or give relief unto any jefuit or feminary
pricfts, or to any college of jefuits or feminary pricits, or to any perfon brought -
up therein, and called home, and not returning, it is cafe of pracounire,

WuERE 2 man is broker of an ufurious contract above ten in the hundred,
it is cafe of pracmunire, : Hoth

The punifbment, trial, and proceedings in cafes of praemunire,

Tue punilbment is by imprifonment during life, forfeiture of goods, for-
Feiture of lands in fee fimple, and forfeiture of the profits of lands intailed, or
for life. :

Tue trial and proceeding is as in cafes of mifprifion of treafon, and the
trial is by peers, where a peer of the realm is the offender,

Orrences of ABJURATIONand EXILE.
Cafes of abjuration and exile, and the proceedings therein, .

HERE a man committeth any felony, for the which at this day he
may have privilege of fan&uary, and taketh fanétuary, and confefs
feth the felony before the coroner, he fhall abjure the liberty of the realm,
and chufe his fan€tuary ; and if he commit any new offence, or leave his
fanctuary, he fhall lofe the privilege thercof, and fuffer as if he had not taken
fanctuary. ;
WaERE 2 man not coming to the church, and being a popith recufane,
doth perfuade any the King's fubedts to impugn his Majefty’s authority in
caufes ecclefiaftical, or fhall perfuade any fubjeét from coming to church, er
receiving the communion, or perfuade any fubjett to come to any unlawful
conventicles, or fhall be prefent at any fuch unlawful conventicles, and fhall
not after conform himfelf within a time, and make his fubmifiion, he fhall
abjure the realm, and forfeit his goods and lands during life ; and if he
not within the time prefixed, or return, he {hall be in the degree of a felon,
WirerE a man being a popith recufant, and not having lands to thé value
of twenty marks per annum, nor goods to the value of go /. fhall not repai
to his dwelling, or pliace where he was born, and there confine himfelf with-
in the compais of five miles, he fhall abjure the realm ; and if he return, he
{hall be inthe degree of a felon,
Waere aman kills the King's deer in chafes or forefts, and can find no
fureties after a year’s imprifonment, he fhall abjure the realm.,
WHERE 2 man isa trcl‘gaffcr in parks, orin ponds of fith, and after three
years imprifonment cannot find fureties, he fhall abjure the realm. :
WiEerE a man is a ravither of any child within age, whofe marriage be-
longs to any perfon, and marrieth the fid child after years of confent, and is
not able to fatisfy for the marriage, he fhall abjure the realm.

Orrenceof HERE S Y,
Cafes of Herefy, and the trial and proceeding therein,

HE declaration of Herefy, and likewife the proceeding and judgment
A vpon hereticks, is by the common laws of this realm referred to the
jurifdiction ecclefiaftical, and the fecular arm is reached unto them by the com-

- | mon
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mon laws, and not by any ftatate, for the execation of them by the King's
writ de Haeretico comburends,

Of the K I N G’s Prerogative.*
The King's prerogative in parliament,

JHE King hath an abfolute negative. voice to all bills that pafs the par-

liament, {o as without his royal afient they have a mere nullity, and

not fo much as auéforitas pracfiripta ov fenatus confislta had, notwithftand-
ing the interceflion of tribunes,

Tre King may fummon parliaments, diffolve them; prorogue them, and
adjourn them at his pleafure,

Tne King may add voices in the parliament at his pleafure, for he ma
give privilege to borough towns as many as he will, and may likewife call
and create barons at his pleafure. .

‘No man can fit in parliament except he take the cath of allegiance,

The King's prerogative in matters of war and peace.

“Tue King hath power to declare and prochiin war, and to make and
conclude peace and truce at his pleafure, _

Tue King hath ipwm' to make leagues and confederacies with foreign
ftates, more ftrait and lefs ftrait, and to revoke and difannul them at his pleafure,

Tue King hath power to command the bodies of his fubjects for the fer-
vice of his wars, _ancsm to mufter, train and levy men, and to tranfport them
by fea or land at his pleafure; 1 344 :

Tue King hath power in time of war to exccute martial law, and to ap-
point all officers of war at his pleafure; :

Tue King hath lpﬂw:r to grant his letters of mart and reprifal for remedy
to his fubjects u oreign. wrongs at his pleafure.

Tue King hath power to declare laws by his letters patents for the go-
veriiment of any place conquered by his arms at his pleafure.

‘Tur King may give knighthood, and thereby enable any fubject to per-
form knight's-fervice at his pleafure. i ! -

The King's prerogative in matters of monies,

Tue King may alter his flandard in bafenefs or finenes of his Goin at his
pleafure, : ; _

Tue King may alter his ftamp in the form at his pleafore, .
~ Tue King may alter the valuations of his coin, and rife and fll monijes
at his pleafure. |

Tue King by his proclamation may make monies of his own current, o
not current, at his pleafure,
Tue King may take or refufe the fubjedts bullion, and coin more or lefs
Tue King by his proclamation miay make foreign money current, of not
current.” ' ' T

® "This in the former Folio Edition was printed as part of the Cafes of Treafim, &e,

Vor. IV. A a Tl
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The King's prerogative in matters of trade and traffick.

Tue King may conftrain the perfon of any of his fubjects not to go out
of the realm ac all,

Tue King may reftrain any of his fubjects to go out of the realm into any
i'pe:l:i:ll part foreign.

Tuz King may forbid the exportation of any commodities out of the
realm.

Tue King may forbid the importation of any commaoditics mto the realm,

Tre King may fet a reafonable impoft upon any foreign wares that come
into the realm, and fo of native wares that go out of the realm.

The King's preregative in the perfins of bis fubjects.

Tue King may create any corporation or body politick, and enable them
to purchafe, and grant, and to fue, and be fued ; and that with fuch reftric-
tions and medifications as he pleafes.

Tue King may denizen and enable any foreigner for him and his defeen-
dants after the charter, though he cannot naturalize nor enable him to make
pedigree from anceftors paramount.

Tue King may enable any attainted perfon (by his charter of pardon) to

hafe, and to purge his blood for the time to come, though he cannot re-
ore his blood fgr[t%lcc time pait.

Tue King may enable any dead perfons in the law, as men profefied in
religion, to take and purchafe to the King's benefit.

A twofold power of the law.®

1.ADirEcTION : In this refpect the King is underneath the law, becaufe
his acts are guided thereby.

2. CorrecTion : In thisrefpect the King is above the law ; for it may not
correct him for any offence.

A twofsld power in the King.

1. His abfolute power, whereby he may levy forces again{t any nation,
: 2. His limited power, which is declared and exprefied in the laws what
e may do,

The Office of Conflables, Original and Ufe of
Courts-Leet, Sheriff’s Turn, &c. with the Anfwer
to the Queftions graparmdfd by Sir Alexander
Hay, Knt. touching the Office of Conflables.
Anno Domini 1608.

I. i riginal of conflables ¢
. W H%I r(b;f r:'t‘h.gc: ?;:fgujnzl nfﬁt]:: authority of conftables,

it may be faid, caput inter nubila condst 5 for the au-
thority was granted upon the ancient laws and cuftoms of this kingdom P:LTHC?

* This is not in former Editions, but is here added from a M$. of the Earl of Oxford.
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tied long before the conqueft, and intended and inftituted for the confervas
tion of the peace, and reprefling of all manner of difturbance and hurt of the
people, and that as well by way of prevention as punithment ; but yet fo, as
they have no judicial power, to and determine any caufe; but only a
minifterial power, as in anfwer to the feventh article is demonftrated.

As for the office of the high or head conflable, the original of that is yet more
obfcure ; for though the high conftable’s authority hath the more ample cir-
cuit, he being over the hundred, and the m—mnﬁablc over the village ; yet
I do not find that the petty-conflable is fubordinate to the high-conftable, or
to be ordered or commanded by him ; and therefore, I doubt, the high-con-
fable was not aé origine ; but that when the bufinefs of the county encreafed;
the authority of the juftices of peace was enlarged by divers ftatutes, and then,
for conveniency fake, the office of high-conftables grew into ufe for the re.
ceiving of the commands and precepts from the juftices of peace, and difri-
bating them to the petty-conflables ; and in token of this, the election of high-
conftables in moft parts of the kingdom is by the appointment of the juftices
of , Whereas the election of the petty-conftable is by the people,

uT there be two things unto which the office of conflable hath {pecial re-
ference and relation, and which of neceffity, or at leait a kind of congruity,
muft precede the jurifdiction of that office; I mean cither the things them-
felves, or fomewhat that hath a fimilitude or analogy towards them,

1. THE one is the divifion of the territory, or grofs of the fhires into hun-
dreds, villages, and towns ; for the high-conftable is officer over the hundred,
and the petty-conftable is over the town or village,

2. THE other is the court-leet, unto which the conftable is attendant and
minifter ; for there the conftables are chofen by the jury, there fworn, and
there that part of their office which concerneth ‘information is principally to be
performed : for the jury being to prefent offences and offenders, are chiefly to
take light from the conftables of all matters of difturbance and nufance of the
paﬁlc, which they (in refpect of their office) are prefumed to have beft and
moft particular knowledge of.

The jurifdiction of the court-leet is to three ends.

1.Tux firft to take the ancient cath of allegiance of all males above the
age of twelve years,

2. Tue fecond, to enquire of all offences againft the peace ; and for thofe
that are againft the crown and peace both, to enquire of only, and certify to
the juftices of goal-delivery ; but thofe that are againit the peace fimply, they
are to enquire of and punifh. ;

3. Tne third is, to enquire of, punifh, and remove all publick nufances and
grievances concerning infettion of air, corruption of victuals, eafe of chaffer,
and contract of all other things that may hure or grieve the people in general,
in their health, quiet, and welfare.

Anp tothefe three ends, as matters of policy fubordinate, the court-leet
hath power to call upon the pledges that are to be taken for the beha-
viour of the refiants that are not tenants, and to enquire of all defaults of of.
ficers, as conftables, ale-tafters, and the like : and likewife for the choice of
conftables, as aforefaid, _

Tue jurifdiftion of thefe leets is either remaining in the King, and in thae
cafe exercifed by the fheriff in his turn, which is grand lect, or granted
over to f{ubjets ; but yet it is ftill the King’s court,

2. Ql_z_:ﬁ,,
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2. Queft. Concerning the eleétion of conflabies 2 e

Anfiv. Tue cledtion of the petty-conftable is, as was faid, at the court-
lcet by the inquedt that makes the prefentments ; and the election of the head-
conftables is by the juftices of the peace at their quarter fefiions,

3. Quett. How lng is their office ?

Anfiw. Tue office is annual, except they be removed.

Queft. Of awhat rank or order of men are they ?

Anfre. They be men (as it is now ufed) of inicrior, yea, of bafe condition,
which is a mere abufe or degenerating from the firft inftitution ; for the pet-
ty-conftables in towns ought to be of the better fort of refiants in the fame;
fave that they be not aged or fickly, but of able bodics in refpect of the keep-
ing watch and toil of their place ; nor muft they be in any man’s livery. And
the high-conftables ought to be of the ableit freehalders, and of the {ubftantialleft
fort of yeomen, next to the degree of gentlemen ; but fhould not be incumbred
with any other office, as mayor of a town, under-fheriff, bailiff, re.

5. Quelt. What allavance bave the conftables 4

Anfe. Tuey have no allowance, but are bound by duty to perform their
office gratis, which may the rather be endured, becanfe 1t is but annual ;
and they are not tied to keep or maintain any fervants or under-minifters,
for that every one of the King's people within their limits arc bound to al-
fift them, '

6. Quelt, What if they refufe to ds their lf{jfrf? _

Anfio. Urox complaint made of their refufal to any one juftice of peace,
the faid juftice may bind them over to the fefiions, where, if they cannot
excufe themfelves by fome juft allegation, they may be fined and imprifoned
for their contempt. :

. Quett, What is their autbority or power £ iy

“Anfio, Tue authority of conftables, as it is fubftantive, and of it felf,
or fubftituted, and aftri¢ted to the warrants and commands of the juftices
of peace; fo again it is oniginal, or additional : for either it was given them
by the common law, or elie annexed by divers ftatutes. And as for fubor-
dinate power, wherein the conftable is only to execute the commandments
of the juflices of peace, and likewifz the additional power which is given
by divers ftatutes, it is hard to comprehend them in any brevity; for that
they do correfpond to the office and authority of the juffices of peace, which
is very large, and are created by the branches of feveral {tatutes, which are
things of diverfe and difperfed natures: but for the original and fubftantive
power of a conftable, it may be reduced to three heads :

r. For matter of peace only.

2. For matter of peace and the crown,

3. For matter of nufance, difturbance and diforder, although they be
not accompanied with violence and breach of the peace.

Firff, For pacifying of quarrels begun, the conftables may, upon hot
words given, or likelihood of breach of the peace to enfue, command them
in the King’s name to keep the peace, and depart and forbear: and 0 he
may where an affray is made, part the fame, and the parties afunder,
and arreft and commit the breakers of the peace, if they will not obey,
and call power to affift him for the fame purpofe.

For punifhment of breach of peace pait, the law is very tender and fpa-
ring in giving authority to conflables, becaufe he hath no power judicial, and
the ufe of his office is rather for preventing or ftaying of mifchief, than for
punifhing of offences ; for in that part he is rather to execute the wayrants
: of

]



OFFICE OF CONSTABLES

of the juftices; or when any fudden matter arifeth upon his view, or noto-
rious circumnitances, to apprehend offenders, and cairy. them before the juftice
of and ‘generally to imprifon in like cafes of neceflity, where the cafe
will not endure the prefent casrying of the party before the juftices, And
thus much for the matters of peace. : _

Secondly, For matters of the crown, the office of the conftable confifteth
chicfly in thefe four parts: _

Tue firlt &5 arreit,

Tue fecond is fearch.

Tae third is hue and cry.

Anp the fourth is feizure of goods. :

Arx which the conftable may perform of his own authority, withoutany
warrant of the juftices of peace. :

1. For firft, If any man will lay murder or felony to another’s charge,
or do fulpe© him of murder or felony, he may declare it to the conftable,
and the conftable t upon fuch declaration or comphint, to carry him be-
fore a juftice; and if by common voice or fame any man be fulpetted, the
conflable of duty ought to arreft him, and bring him before a juftice, though
there be no other accufation or declaration, _

2. Ir any houfe be fuf] for the receiving or harbouring of any felor,
the con upon complaint or common fame, may fearch.

7. Ir any fly upon the felony, the conftable ought to raife hue and cry.

4. Arp leize his goods, and keep them fafe without impairing, and inven-
tory them in the prefence of honeit neighbours. ’

. Thirdly, For matters of common nufince and grievance, they are of a
wrywnﬁahlenaturc, according to the feveral comforts which man’s life and
fociety requireth, and the contraries which infeft the fame.

In all which, be it matter of corrupting air, water, or victuals, or ftop-
ping, flraightening, or indangering patlage, or general deceits in weights,
meafures, or fizes, or counterfeiting wares, and things vendible ; the office of
the conftable is to give (as much as in him lies) information of them, and
of the offenders in lects, that they may be prefented; but becaufe leets are
kept but twice in the year, and many of thefe things require prefent or fpec-
dy remedy, the conftable, in things notorious and of vulgar nature, ought
to forbid and reprefs them in the mean time: if not, they are for their
contempt to be finedand imprifoned, or both, by the juftices in their feffions,

8. Quett. WWiat is their oath 7
- Anfw. THE ocath take is in this manner ;- ; P

“ You fhall fwear that you fhall well and truly ferve the King, and the
<t Jord. of thislaw-day ; and you fhall caufe that the peace of our fovereign
< Jord the King fhall be well and duly kept to your power; and you {hall
seaamreft all thofe that you fee committing riots, debates, and affrays in breach
#%0f peace: and you fhall well and duly endeayour your felf to your bell
« knowledge, that the ftatutes of WWinchefler for watch, hue and cry, and
« the ftatutes made for the punifhment of fturdy beggars, vagabonds, rogues,
« and other idle perfons coming within your office be truly exectited, and
« the offenders punifhed  and you fhall éndeavour, upon complaint made, to
« apprehend barreters and riotous bns making affrays, and likewile to
# apprehend felons; and- if a them make refiftance with force, and

. & multitude of mil-doers, fhall make out-cry, and purfue them till they
&8¢ taken ;. and fhall look unto fich perfons as ufe unlawful games ; and
:;%u,]h:ﬂl have regard unto’ the maintenance of antillery ; and you fhall

o= W OE, 1V, Bb “ well
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¢ well and duly execute all procefs and precepts fent unto you from the ju-
« flices of peace of the county; and you fhall make good and faithful pre-
« fentments of all bloodtheds, out-cries, affrays, and refcues made, within

- ¢ your office : and you fhall’ well and duly, according to your power and

<¢ knowledge, do that which belongeth to your office of conikible to dcnl for
* this year to come. So help, %

9. Q__tﬂ What difference is there betwixt the bigh conflables am' pﬂ'{}f
conffables 2

{z’qﬁn TrE authority is the fame in fubflance, differing only in _r.'.nent 3
the petty-conitable ferving only for one town, Farlﬂ: or 'mmugiy; 3 the bead-
conftable ferving for the whole hundred: neither 15 the petty-conftable fub-
ordinate to the head-conftable for any commandment that progeeds from
his own authority ; but it is ufed, that the precepts of the jufices be deli-
vered unto the high-conftables, who being few in number, may better at-
tend the juftices, and then the head-conftables, by virtue thereof, make their
precepts over to the petty-conflables, _

10. Quelt, Whether a :‘Mﬂaﬂe miay appoint @ deputy ?

Anfie. In cafe of neceffity he may appoint a deputy, or in default there-
of, the fteward of the court-leet may; which deputy ought to be fworn. be-
fore the faid fteward.,

Now to conclude, the office of conftables confifts wholly in thefe three
things, wiz.

1. TuE confervation of the peace,

2. SERVING the precepts and warrants.

3. ATTENDANCE for the exceution of flatutes,

Of the jurifdiétion of juftices itinerant in the principality of Wales,
Tuese juftices have power to hear and determine all criminal caufes,
which are called in the laws of England, the pleas of the crown ; and
herein they have the fame jurifdiction that the juftices have in the court of

the King's bench.

Tuzy have puwc: to hear and determine all civil caufes which are mlh:d
in the laws of England, common-pleas, and do take knowledge of all fines
Jevied of lands or hereditaments, without fuiing out any dedimus poteffatem ;
and herein they have the fame jurifdiction that the juftices of the common-

pleas'do execute. at FWefminfler, i . o s b S 08 sl s
Tury have power to hear and determine all affizes upon diffeifin uﬂandn

®

Juftices ofof O7_herediaments, wherein they equal the jurifdiction of the Jufhms of

Tize.

“affize.

Trev may hear and determine all notable violences and uu.h‘aga: pﬁl‘pﬁ-—
trated  within their feveral precin@ls of the principality of /aks. And there-
in they have the I&mtju:di:ﬂlm:lﬂhc_}uﬁm Oyer and Terminer. 0

S befé offices are in the King's gift.

’I‘uﬁiﬁwzh' c:ﬁtudmwaﬂth:pleadmgs,mdmmanﬁ
engrofs all records aud ]udgmf:nts in all trivial caufes.

TuE clerk of the umhmulﬁuemmdmwandmgmﬁaﬂpmmedes,
arraignments, and ;udgmcm in criminal caufes.

Thefe ofices are in the judges Jsﬁgﬁﬂm

. Tnzmarfhalsof&oemtﬂaﬂmdﬁ:cpuﬁmsnf e judges at their coming,
Aigting, and gmng from their fefiions or court.

. TuE crier is uam publicus praeco, to call forth fuch perfons whu&:

#pfmmnc:s are ary, and to impofe filence to the people. ails

The
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et [eAes The gffice of “Fuflice of Peace. :

THeERE is 2 commiflion under the gn_al feal of England to certain gentle=
men,’ giving them power to preferve the peace, and 1o refift and punifh all
turbulent perfons, whofe mifdemeanors may tend to the difquiet of the peo
ple; and thefe be called the juftices of peace, and every of them may well
und truly be called and termed Eirenarcha,

TrE chief of them is called cuffos rofulorum, in whofe cuftody all the
records of their proceedings are refiding.

Oruers there are of that number called juftices of peace and quortim,
becaufe in their commifiion they have power to fit and determine caufes con-
cerning breach of peace, and mifbehaviour. The words of their commiiion

. are conceived thus, guorum fuch and fuch, wnum wel duos &rc. effe volumns 5
and without fome one or more of them of the quorum, no feffions can be
holden, and for the avoiding of a fuperfluous number of fuch juftices (fOr Thefe juftices
through the ambition of many, it is counted a credit to be burthened with sppoisted by
that authority) the flatute of 38 H. VIIL hath exprefly prohibited that there ey
thall be but cight juftices of peace in every county. juitices do hold
their feffions quarterly.

In every fhire where the commiffion of the peace is eftablifhed, there is
alfo a clerk of the peace for the entering and engroffing of all proceedings be-
fore the faid juftices. And this officer is appointed by the exflos rotuiorsm.

: The office of Sheriffs.

Every fhire hath its fheriff, which word being of the Saxon Englift,
is as much to fay as (hire-reeve, or minifter of the county : his funétion or
affice is two-fold :

1. Minifterial,

2. Judicial, : :
- _As touching his minifterial office, he is the minifter ahd executioner of 34 H. 8. apy
all the procefs and precepts of the courts of law, and therefore ought to make 14,
“return and certificate, Ll

As touching his judicial office, he hath authority to hold two feveral
courts of diftinét natures: the one called the Turw, becaufe he th his
turn and circuit about the thire, and holdeth the fime court in fevera places,
wherein he doth enquire of all offences perpetrated againft the common law,
and not forbidden by any ftatute or act of parliament ; and the jurifdiétion of
this court is derived from juftice diftributive, and is for eriminal offences, and
is held twice every year,

+Tue other is called the County court, wherein he doth determine all petty
and fmall caufes civil under the value of forty (hillings, arifing within the
faid county, and therefore it is called the county court,

Tu e jurifdiction of this court is derived from juftice commutative, and is
‘held:every month. . The office of the fheriff is annual, and in the King's gift,
whereof he is to have a patent,

i The iffice of Efcheator,
Every (hire hath an officer called an efcheator, which is to attend the
King's revenue, and to feize into his Majefty’s hands all lands efcheated, and
goods, or lands forfeited, and therefore s called efcheator; and he is to en-
uire by good inqueft of the death of the King's tenants, and to whom 44 HL. 8 50
&whdsm&efwndad,and to feize their bodies and lands for ward, if
1 they
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To my loving friends and fellows,

The READERS, ANCIENTS, UTTER-BARRISTERS
and STUDENTS of Grays-Inn.

Do not hold the law of Englend in fo mean an account, but that which
other laws are held worthy of, fhould be due likewife to our laws, as no

lefs worthy for our ftate. Therefore when I found that not only in the
ancient times, but now at this day in France, Jtaly, and other naticns, the
ipeeches, and as they term them pleadings, which have been made in judi-
cial cafes (where the cafes were mighty and famous) have been fet down
by thofe that made them, and publithed ; fo that not only a Cicers, a
Demoftbenes, or an AEfchines hath fet forth his Orations, as well in the ju-
dicial as deliberative, but a Marrian and a Pavier have done the like by
their pleadings ; 1 know no reafon why the fame fhould not be brought in
ufe by the Ifmﬁ:ﬂ'ors of our law for their arguments in principal cafes. And
this I think the more neceffary, becaufe the compendious form of reporting
refolutions with the fubftance n?thc reafons, lately ufed by Sic Edward Coke,
Lord Chief Juftice of the King's-bench, doth not delineate or trace out to the
young practifers of law, a method and form of argument for them to imi-
tate. It is wue I could have withed fome abler perfon had begun; but itis
a kind of order fometimes to begin with the meaneft. Neverthelefs thus
much I may fay with modefty, that thefe arguments which I have fet forth
(moft of them) are upon fubjects not vulgar ; and therewithal, in rEE’er of
the commixtore, which the courfe of my life hath made of law with other
ftudies, they may have the more variety, and perhaps the more depth of
reafon: for the reafons of municipal laws, fever'd from the grounds of na-
ture, manners and policy, are like wall- Hnwcrs which though they grow
high upon the creft of itates, yet they have mdccp root : befides, in all publick
fervices I ever valued my reputation more than my pains; and therefore in
weighty cavfes T always ufed extraordinary diligence ; in all which refpets
You. IV, Ce I
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1 perfuade my felf the reading of them will be not unprofitable,  This work
I knew not to whom to dedicate, rather than to the fociety of Gravs-Inn,
the place whence my father was called to the higheft place of juilice, and
where my felf have lived and had my proceedure, fo far, as by his Majefly’s
rare if not fingular grace, to be of both his councils: and the -gu.r
men, fo bound to their focieties by obligation, both anceftral and perfonal,
as I am to yours; which I would gladly acknowledge not enly in havin
your name joined with mine own in a book, but in any other good office
effect which the aétive part of my life and place may enable me unto to-
ward the fociety, or any-of you in particular. And fo I bid you right hear-

LII}* farewel, 15
Yonr affured lpving friend and fellow,
' Francis Bacon.

THE

e

IMPEACHMENT of WASTE,

Argued before all the JUD GES in the
EXCHEQUERCHAMBER. [

THE cafc needs neither repeating nor opening.  The point is in fub-
ftance but one, familiar to be put, but difficult to be refolved ;
that is, whether upon a leafe without impeachment of waite, the
roperty of the timber-trees after feverance,, be not in him that is owner of
the inheritance.

Tue cafe is of great weight, and the queftion of great difficulty : \ﬂ]t}*
it muft needs be, for that 1t doth concern or may concern all the in
England ; and difficult it muft be, becaufc this queftion fails iz confluentiss
aguarum, in the meeting or ftrife of two great tides. For there is a ftrong
current of pratice and opinion on the one fide, and there is 2 more
current (as I conceive) of authorities, both ancient and late on the other fide.
And therefore according to the reverend cuftom of the realm, it is brought
now to this affembly ; and it is high time the queftion receive an end, the law
a rule, and mens conveyances a direCtion,

THis doubt arifeth and refteth upon two things to be confidered ; firft
confider of the intereft and property of a timber-tree, to whom it belongeth :
and fecondly, to confider ofPthc conftruction and operation of thefe words or
claufe, abfque impetitione wafli : for within thefe two branches will aptly
fall whatloever can be pertinently {poken in this queftion, without obfcuring
the queftion by any other curious dl::iﬁm:u.

For
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diForithe firft of ‘thele confiderations; which'is the intereft or roperty of
. timber—treé, T'will ‘maintain and prove tﬁg:b'ﬁr lord(hips three things.
breFerém, thatw timber-tree while it groweth, is merely parcel of the inhe-
sritined; a5 well as. the il itfelf, ~ And fcondly, T will prove, that when
‘either ‘nature, or accident, or the hand ‘of man hath made it tranfitory, and
‘eutiteff from the earth, it can’t change the owner, but the property of it
‘goes ‘where the ‘inheritance was before. And' thus much by the rules of the
‘common law, '
' Awp thirdly, T will thew that the {tatute of Glucefler doth rather cor-
?&mmﬁfn& confirm the property in the leffor than alter it, or transfer it to
Anp for the fecond confideration, which is the force of that claufe, abfne
impetitione vafli, 1 will aliv uphold and make good three other affertions.
- Firfh, TuaT if that claufe fhould be taken in the fenfe which the other fide
would force upon it, that it were a claufe repugnant to the eftate and void,
Secondly, TuaT the fenfe which we conceive and give, is natural in re-
fpect of the words, and for the matter agreeable to reafon and the rules of law,
- And faﬁ, THAT if the interpretation feem ambiguous and doubtful, yet
the very miichief it felf, and confideration of the common-wealth, ought ra-
ther to incline your lordfhips judgment to our conftruction.
My firft affertion therefore is, that a timber-tree is a folid parcel of the
inheritance, which may feem a point admitted, and not worth the labour-
ing, But there is ﬁlci,'; a chain in this cafe, as that which feemeth moft
in, if it’s tharply looked into, doth invincibly draw on that which is moft
doabtful. ~ For if the tree be parcel of the inheritance unfevered, inherent in
the reverfion, feverance will not alicn it, nor the claufe will not diveit it.
= To therefore the nature of an inheritance : fenfe teacheth there be
of the foil and carth, parts that are raifed and eminent, as timber-trees, rocks,
houfes. ‘There be parts that are funk and depreffed, as mines which are
called by fome arbores fubterrancae, becaufe that as trees have great branches
and fmaller boughs and twigs; {o have they in their region greater and fmal-
ler veins : fo if we had in Ewgland beds of porcelane, fuch as they have in
China, which porcelame is a kind of a plafter buried in the earth, and by
length of time congealed and glazed into that fine fubftance ; this were as
an artificial mine, and no doubt part of the inheritance. Then are there
the ordinary parts, which make the mafs of the earth, as ftone, gravel, loam,
clay and the like. ;
- Now as [ muke all thefe much in one degree, fo there is none of them,
nor timber-trees, not quarries, not minerals or foffils, but hath a double na-
ture; inheritable and real, while it is contained with the maf of the earth,
and” tranfitory and nal, when it is once fevered. For even gold and
precious ftone, which is more durable out of earth than any tree is upon
the earth ; yer the law doth not hold of that dignity as to” be matter of -
‘tilieritance if it 'be once fevered. And this is not becaufe it becometh “‘f'l;':‘_,"i”“f;f’m
moveable, for there be moveable inheritances, as villains in grofs, and dig- fre nhoritan-
nities which are judged hereditaments; but becaufe by their feverance they T
ot ‘their nature of perpetuity, which is of the efience of an inheritance. "],t—l':]:n: A
“And herein T do not a little admire the wifdom of the laws of England, of the law
“and ‘the confent which they have with the wifdom of philofophy and nature with philofo-

L% 1 o ¥ gy 0y = # - . a ap o hl'.:ld..l..ll'
it felf': for it is a maxim in philofophy, that in regione elementari nibil of Euj‘,{i;g' it
atternam, nifi per propagationem feciei, aut per fucceffianem partium, BMeslL fRpe
1 = A.’;Dm.’l- ran=

i fitorv.
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AND it is moit evident, that the elements themfelves, and their produéts
have a tuity not sz individus, but by {upplﬁ and fucceffion of parts;
for exam the veftal fire, that was nourifhed by the virgins at Rome, was
not the fame fire ftill, but was in perpetual wafte, and in perpetual renovation,
So it is of the fea and waters, it is not the fame water individually, for that
exhales by the fun, and is fed again by thowers, And fo of the earth it felf,
and mines, quarries, and whatfoever it containeth, they are corruptible indi-
vidually, and maintained only by fucceffion of parts, and that lafteth no
longer than they continue fixed to the main and mother-globe of the earth,
and is deflroyed by their E‘{mmtiun. _ _

Accorping to this I find the wifdom of the law, by imitation of the
courfe of nature, to judge of inheritances and things tranfitory ; for it al-
loweth no portions of the earth, no ftene, no gold, no mineral, no tree, no
mold to be longer inheritance than they adhere to the mafs, and fo are ca-
pable of fupply in their parts : for by their continuance of body ftands their
continuance of time,

NerTrEeR is this matter of difcourfe, except the deep and profound rea-
fons of law, which ought chiefly to be fearched, {hall be accounted difcourfe,
as the flighter fort of wits (Sciolf) may efteem them. :

Axp therefore now that we have opened the nature of inheritable and,
tranfitory, let us fee upon a divifion of eftates, and before feverance, what
kind of interefts the law allotteth to the owner of inheritance, and what
to the particular tenant ; for they be competitors in this cafe.

Theeonfent  F1rsT, In general the law doth affign to the leflor thofe parts of the foil
ﬂi:ﬁfhll_f‘:‘i‘mmnjuined, which have obtained the reputation to be durable, and of continu-
law, inthe ance, and fuchas being dcﬂrfhyed, are not but by long time renewed ; and to
ditinguilting the Termiinors it affigneth fuch interefts as are tender and feeble againft the
Do e and force of time, but have an annual or feafonable return or revenue. And herein.
particular e- it confents again with the wifdom of the civil law ; for our inheritance and
E‘j:f:",:;‘;h,:;npaﬁi'::ular eitate is in effeét their dominium and wfis=fradlus; for fo it was
o their divi- conceived upon the ancient ftatute of depopulations 4 Hen. VII. which was
:‘FL’:"::;!“':“':‘J'_FGIHIL::], that the Quner of the land fhould re-edify the boufes of busbandry,
;;u.‘m. Y2 thae the word Owner (which anfwereth to domrinus) was he that bad the im-
Owner in the mediate inheritance, and fo ran the later {latutes. Let us fee therefore what
fiawee of - judgment the law maketh of a timber-tree ; and whether the law doth not
#7T place it within the lot of him that hath the inheritance as parcel thereof,
The writof  F1RsT it appearcth by the regifter out of the words of the writ of wate,
‘I‘:ﬁ’il{‘;l’ 2 that the waite 15 laid to be ad exbaeredationem, which prefuppofeth baereds-
ling timber fafem : for there can’t be a difinherifon by the cutting down of the tree,
N there was an inheritance in the tree, guia privatio praefupponit aclum.
caeedatiz Acain it appeareth out of the words of the ftatute of Gluceffer well
“The farate ofObferved, that the tree and the foil are u;e beonaﬁm thing, for the words are,
Glowsefler,  quod recuperet rem vaftatam ; and yet the books fpeak, and the judg-
‘-j'fjf:;;f:_""imnt in :faﬂc is, ?mrj? recuperet fwﬁm vaflatum, wph.i:kh thews, ﬂmv:r{;: and
vam, ot ls- locus are in expofition of law taken indifierently : for the leffor fhall not re-
cum 24fa cover only the ftem of the tree, but he fhall recover the very foil, where-
unto the flem continues, And therefore it is notably ruled in 22 H. VL
2:H6.£15 f 13, that if the Terminer do firft cut down the tree, and then defiroy the
flem, the leffor (hall declare upon two feveral waites, and recover treble da-
mages for them feverally. But fays the book he muit bring but one writ,
for he can recover the place wafted but once,

Axp
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mﬂlﬂt proof may be fitly alledged otit of Mullin's cafe in the com- Mullias cafe.
mentaries, where it is faid, that for timber-trees tithes (hall not be paid. And
the'reaftn of the book is well to be obferved ; for that tithes are to be paid
Jor“2be “revenue of the inberitance, and nat for the inberitance itfilf.
= ..ﬁ‘é__ my lords, it is notble to confider what a reputation the law gives
to ‘trees, even after they are fevered by grant, as may be phinly infer-
cd'out of Herlackenden's cafe, L, Coke p. 4. f. 62, I mean the principal cafe ; Co.p- + £52,
virﬂgtﬂl:it is refolved, that if the trees being excepted out of a leafe granted to
the lefiee, or if the grantee of trees accept a leafe of the land, the property of
the trees drown not, as a term {hould drown i a freehold, but {ubfilt as a
-chattel divided ; which thews plainly, though they be mude tmanfitory, yet
they flill to fome purpofe favour of the inheritance : for if you go a little
farther, and put the cafe of a flase tail, which isa flate of inhéritance, then I
think clearly they are re-annexed.  But on the other fide, if a man buy corn
m"w the ground, and take a leafe of the fame ground, where the
cormn all ﬁii].:!ainl}f it is re-aftixed, for paria copulantur cum paribus.
~Awxp it is no lefs worthy the note, what an operation the inheritance leav-
eth behind it in matter of wafte, even when it is gone, as appearcth in the
cafe of tenant after poffibility, who fhall not be punifthed ; for though the
new reafon be, becaufe his eftate was not within the flawute of Glauceffer ;
yet I will not go from my old Mafter Littleton’s reafon, which fpeaketh out
of the depth of the common law; he fhall not be punithed for the inkeritance
which awas once in bim.
Bu this will receive a great deal of illuftration, by confidering the Ter-
minor’s eftate, and the nature thereof, which was well defined by Mr. Hearh
g:hﬂfgukc excellent well to the caﬁ? that it is fuch as he ought to yield up
inheritance in as good plight, as he received it; and therefore the word
Sirmarius (which is the word of the ftatute of Markbridge) cometh, a5 T con- rie derie.
ceive, @ firmands ; becaufe he makes the profit of the inheritance, which tion and forca
otherwife fhould be upon account, and uncertain, firm and certain ; and ac- ;_i ::;:Jvd
cordingly feodi firma fee-farm is a perpetuity certain : Therefore the nature
and limit ofa particular tenant is to make the inheritance certain, and not
make it worfe.
1. Turrerore he cannot break the foil otherwife than with his plough-
fhare to turn up perhaps a ftone, that lieth aloft ; his intereft is Sfuperficie
not i pro , he hath but funrcam terrae ; little more than the velture,
“Tr we had firr-timber here, as they have in Mufovy, he could not pierce
the tree to make the pitch come forth, no more than he may break the earth,
“8o we fee the evidence, which is propugnaculum baereditatis, the fortrefs The evidence
and defence of the land belongeth not to the leflee, but to the owner of the remsnacs-
inheritance. o s
8o the lefice’s eflate is not aceounted of that dignity, that it can do ho- ity
ﬁ:’ becaufe it is a badge of continuance in the blood of lord and tenant, poriesh con-
cither for my own opinion can a particular tenant of 2 manor have aid 1751 "
far file mavier, ou pur faire fitz chevalier § becaufe it is given by law uponan Particular te-
intengdiment of continuance of blood and privity between lord and tenant, ey
b for the tree which is now in queftion; do but confider in what a f0l o bave
reyoliztiot the law moves, and as it were in an orb: for when the tree is id.

young and tender, germen terrae, a fprout of the carth, the law giveth it to
the Teffoe; a5 having a mature not permanent, and yet eafily reftored : when
it to be a timber-tree, and hath 2 nature folid and durable, the law

“YbL. 1V, : Dd carrieth
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cartieth it to the lefior.  But after again if it become a fear and a dotard, and
its folid parts grow putrefied, and as the poet faith, #on jam water @it tollus
wvirefque minifirat, then the law retumns it back to the leflee.  This & e
juftice, this is fuum cuigue tribuere ; the law guiding all things with Jine of
meafure and proportion. '
The phrafe Axp therefore that interel of the leffee in the tree, which the books eall
ha the lelfee o fpecial property, s fcarce worth that name, He fhall have the fhade, (o ihall
property e have the fhadeof a rock ; but he fhall not have a cryflal or Brijlof diamond
theuree very_growing upon therock. He fhall have the pannage; why ? tha is the frui
impropert o of the inheritance of a tree, as herb or grals is of the foil. He fhall have
the profits of feafonable loppings ; why ? fo he fhall have feafonable diggings of an open
the tree. ine,  So all thefe things are rather profits of the'tree, than any fpecial pro-
perty in the tree.  But about words we will not differ, :
So as I conclude this part, that the reafon and wifdom of law doth match
things, as they confort, algibing to permanent ftates permanent interell, and to
tranfitory ftates tranfitory intereft ; and you cannot alter this order of law by
fancies of claufes and liberties, as I will tell you in the proper place. And
therefore the tree ftanding belongs clearly to the owner of the inheritance.
"Now come I to my fecond affertion, that by the feverance the ownerfhip
or property cannot be altered ; but that he that had the trees as of the
inheritance before, muft have it as a chattel tranfitory after. is is preg-
nant and followeth ‘of itfelf, for it is the fame tree fiill, and as the foriprure
faith, wti arber cadit, ita jacet. o
Tue owner of the whole muft needs own the parts; he that ewneth the
cloth owneth the thread, and he that owneth an engine, when it is entire,
owneth the parts when it is broken ; breaking cannot alter property.
Herlacker- Axp therefore the book in Herlackenden’s cafe doth not flick to give it
gecscafe.  fomewhat plain terms ; and to fay that it were an abfurd thing, that the lef-
fee which hath a particular intereft in the land, fhould have an abfolute pr
perty in that which is part of the inheritance : you would have the fhado
draw the body, and the twigs draw the trunk. Thele are truly called abfor-
ditics, And thercfore in a conclufion fo plain, it fhall be fufficient to vouch
the anthorities without enforcing the reafons. Capdd
Anp although the divifion be good, that was made by Mr. Heath, that
there be four manners of feverances, that is when the leffee fells the tree, or
when the leflor fells it, or when a firanger fells it, or when the aét of
God, a tempeit fells ir, yet thisdivifion tendeth rather to explanation than to
preof ; and Ineed it not, becaufe I do maintain that in all thefe cafes the pro-
perty is in the leffor. {34
Three arga-  AND therefore T will ufe a diftribution which rather preffeth the proof.
meats of pro-The queftion is of property. There be three arguments of property, damages,
'E.:,ff;grm feilure, and grant; and according to thefe I will examine the property of the
wnd power to trees by the authority of books, g
RS Axp firlt for damages.
For damages look into the books of the law, and you fhall not find: the
lefice fhall ever recover damages, not as they are a badge of property ; for
the damages, which he recovereth, are of two natures, cither for the fpecial
roperty (as they call it) or as he is chargeable over. And for this to avoid
cngth, I will feleét three books, one where the leflee fhall recover tréble
damages, another where he fhall recover but for his fpecial property, and the
third where he fhall recover for the body of the tree, which is a fpecial
cafe, and ftandeth merely upon a fpecial reafon.

THE
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Tue like reafonis of the timber of an houfe, as appears 34 E. 3. £ 2.
abridged by Brook, vi¢, wafte, pl. 34. when it is faid, it was doubted who
fhould have the timber of a houfe which fell by tempeit ; and fith the book,
it feems it _doth appertzin to the leffor ; and good reafon, for it is no walle,
and the leflee is not bound to re-edify it : and therefore it is reaton the leflor
have it; but Herlackenden's cafe goes farther, where it is faid that the lefice
may help himfIf with the timber, if he will re-edify it ; but clearly he bath
no intereft but towards a fpecial employment,

Now you have had a cafe of the timber-tree, and of the timber of the
houfe, now take a cafe of the mine, where that of the trees is likewife put,
and that is g E. IV. £ 35. whereit is faid by Needbam, that if a leafe be
thade of land wherein there is tin, or iron, or lead, or coals, or quarry, and
the leffor enter and take the tin or other materials, the leflee hall punifhi him
for coming upon his land, but not for taking of the fubflances, And b of
great trees @ but Danby goes farther, and faith, the law that gives him the
thing, doth likewife give him means to come by it; but they beth agree that
the intereft is in the leffor : and thus much for the fifire.

For the grant, it is not o certain a badge of property as the other two s
for aman may have a property, and yet not grantable, becaufe it is turned
into a_right, or otherwife fufpended, "And therefore it is true, that by the
book in 21 H. VI, that if the leflor erant thie trees, the grantee fhall not
take them, no not after the leafe m.*piregr? becaufe his property is but e Ju-
turg, expedtant ; but 'tis as plain on the other fide that the leffee cannot grant
them, us was refolved in two notable cafes, namely the cafe of Marwged and
Sanders 41 EL in communi banco ; where it was ruled, that the tenant of the
inheritance may make a feoffment with exception of timber trees ; but that if
leffee for life or years fet over his eftate with an exception of the trees, tlie
cxception is utterly void; and the like refolution was in the cafe between
Foflor and  Adeli; plaintiff, and Spencer and Boord defendant, 28 Ef=,
rot. 820.

Now come we to the authorities, which have an appearance to be againft
us, which are not many, and they be cafily anfwered not by diftinguifhing
fubtilly, but by marking the books advifedly.

1. THERE be two books that feem to crofs the authorities touching the in-
tereft of the windfalls, 7 K. VI. and 44 E. III. f, 44. where, upon wafle
brought and affigned in the fuccifion of trees, the juftification is, that they
were overthrown by wind, and fo the leffee took them for fuel, and allowed
for a good plea ; but thefe books are reconciled tiwo ways : firlt, look intp
both the juftifications, and you fhall find that the plea did not rely only in
that they were windfalls, but couples it with this that they were firft fear, and
then overthrown by wind ; and that makes an end of it, for fear trees belon
to the leflee, ftanding or felled, and you have a fpecial replication in the book
of 44 E. 11 that the wind did but rend them, and buckle them, and that
they bore fruit two years after. And 2dly, youhave ill luck with your wind-
falls, for they be till apple-trees which are bur waftes per accidens, as wil-
lows, or thorns are in the fight of a houfe; but when they are once felled,
they are clearly matter of fuel,

AnoTuer kind of authorities, that make fhew againft us; are thofe that
fay that the leflee fhall punifh the leffor in trefpas for taking the trees,
which are 5 H.IV.f. 29. and 1 Mar. Dier- f. 9o, Mervin's cafe;; and youmi
add if you will g E. 1V. the cafe vouched before, unto which the anfiver
5 that trefpals muft be underftood for the fpecial property, and not for the

body
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Nograntof THEREFORE I think the other fide will not affiem, that this claufe

PropeTty.  amounts to a grant of trees; for then according to the refolution  in Her-
lackenden's cale, they fhould go to the executors, and the leflee might grant
them over, and thzy might be taken afier the ftate determined. Now it
is plain that this kiberty is created with the eftate, paflech with the  eftate,
and determines with the eftate,

§H. g Tuat appears by 5 Hen, V., where it is faid, that if leffee for years .with;
out impeachment of wafte accept a confirmation for life, the privilege is
one.

Anp {0 are the books ':nl% E. 1L and 28 H. VIIL, that if a leafe be made.
31.'{,}'3_ without impeachment of walte pur autre wie, the remainder to the leflee for
life, the privilege is gone, becaufe he is in of another eftate; fo then plainly
it amounts to no grant of property, neither can it any ways touch the pro-
perty, nor enlarge the efpecial pw;:rt}r of the leflee : for will any man fay,
that if you put Marwood and Sanders’s cafe of aleafe without impeachment
of wafte, that he may grant the land with ‘the exception of the trees an

more than an ordinary leffec # Or fhall the windfalls be more his in this
cale, than in the other ? for he was not impeachable of waite for windfills
no more than where he hath the claufe. Or will any man fay, that if a
firanger commit waite, fuch a leflee may feife? thefe things I fuppole no
man will affirm, Again, why fhould nota liberty or privilege in law be as
flrong as a privilege in fact? as in the cafe of tenant afier bility : Or
where there 1s a leflee for life the remainder for life? for in fe cafes they
are privileged from wafle, and yet that trenches not the property. -

Now therefore to take the fecond courfe, that it fhould be as a real power
annexed to the flate; neither can that be, for it is the law that moldeth
eltates, and not mens fancies. And therefore if men by claufes like volan-
taries in mufick run not upon the grounds of law, anciy do reftrain an eflate
more than the law reftrains it, or enable an eftate more than the law en-
ables it, or guide an cftate otherwife than the law guides it, they be
mere repugnancies and vanities. And therefore if I make a feoffment in
fee, provided the feoffee fhall not fell timber, the clanfe of condition js
void.  And o on the other fide, if I make a leafe with a power thathe fhall
fell timber, it's void.

So if I make a leafe witha power that he may make feoffiment, or that
he may make leafes for forty years, or that if he make defaule, I thall not
be received, or that the leflee may do homage; thefe are plainly void, as
againft law, and repugnant to the ftate. No, this cannot be done by way
of ule, except the words be apt, as is Mildmay's cale: neither is this claufe in
the fenfe that they take it, any better,

TueErREFORE laying afide thefe two conftruétions, whereof the one is
not maintained to be, the other cannot be: let us come to the true fenfe of
this claufe, which is by way of difcharge of the aclion, and no more
wherein I will fpeak firlt of the words, then of the reafon, then of the
authorities which prove our fenfe, then of the practice, which is EErﬂ:endcd
to prove theirs; and laftly, T will weigh the mifchief how it flands for our
conftruétion or theirs.

IT isan i t miftaking of any man to take impeachment for imped;-
mentum, and not for impetitio ; for it is true that impedimentum doth extend
to all hindrances, or difturbances, or interruptions, as well in pais as judi-
cial.  But impetitio is merely ajudicial claim, or interruption by fuit in law,
and upon the matter gll one with implacitatio. Wherein firft we may take

light
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light of the derivation of fmpetitio, which isa mmfpounﬂ of the prepofition
111y and the verb pets, whereof the verb pess it felf doth fignify a demand,
but yet properly fuch a demand as is not extra judicial : for the words petse
judicium, petst anditum brevis, &c. are words of ads judicial3 as for the de-
rtand in pais, it is rather reguifitio than petitio, as licet _fér.:ri.r.-: requifitus ; 1o
much for the verb pers, t the prepofition sz enforceth it more, which
fignifics againft, as Cicero in Perrem, in Catilinam, and o in compofition,
to inveigh is to fpeak againft: o it is fuch a demand only where there is
a party raifed to demand againft, that is an adverfary, which muft be in a fuit
in law; and fo it is ufed in records of law.

As Coke lib, 1. f. 17. Porter’s cale, it was pleaded in bar, that didfa dsmina
Regina nunc ipfos fobannem & Henricum Porter petere feu gccafionare non
debet, that is implacitare,

So likewife Coke 1. 1. £. 27. cafe of Alton woods, qusd didla domina regina

nunc ipfim proinde ufﬁ?mfircr impetere feu occafionare non debet,

So in the book of entries f. 1. litera D. 15 H.VIL rot. 2. inter placita
Regis, & fuper boc venit W. B. Commuonachus abbatis W, loci illius ordinarsi,
g‘em;ﬁt wvices ipfius abbatis, ad guofcungue clericos de quolibet crimine co-
ram Domino Rege impetitos frue srritatos calummiand, So much ex wi ¢
ufie termini.

For reafon; firft, it ought to be confidered, that the punithment of wafte
is flrict and fevere, becaufe the penalty is great, treble damages, and the
place wafted: and again, becaufe the leffce muft undertake for the acts of
ftrangers: whereupon I infer, that the reafon which brought this clanfe in
ufe, ab initis, was caution to fave, and to free men from the extremity of
the penalty, and not any intention to countermand the pmpertly.

ADD 1o this that the law doth affign in moft cafes double remedy, by
matter of fuit, and matter in pais 5 for diffeifins, actions and entries; for tref-

action and feifure ; for nufances, aftion and abatement : and a5 Foir-
#leton doth inftruét us, one of thefe remedies may be releafed without touch-
ing the other. If the diffeifee releafe all actions, faith Liteleton, yer my
entry remains ; but if I releafe all demands or remedies, or the like words of
a general nature, it doth releafe the right itfelf. And thercfore I may be
nfsc opinion, that if there be a claufe of grant in my leafe exprefi'd, that if
my leflee or his affigns cut down and take away any timber-trees, that I and
my heirs will not c%m.rgu them by action, clim, feifure, or other interrup-
tion, either this fhall inure by way of covenant only, or if you take it to
inure by way of abfolute difcharge, it amounts to a grant of property in
the trees, like as the cale of 31. .;:f,-j? I grant, that if I pay not you 10 £ 31, 450
per anmum at fuch feafls, you fhall diltrain for it in my manor of Dak, tho' ) S0t hae
this found exccutory in power, yet it amounts to a prefent grant of a rent. power, 2.
So as I conclude that the difcharge of action the law knows, grant of the ol
property the law knows, but this fime mathematical power being a power Fie o beae
amounting to a property, and yet no property, and knit to a ftate that can- i+
not bear it, the law knoweth not, tertium penitus ignoramus.

For the authoritics they are of three kinds, two by inference, and the
third direct. :

Tue firft I do collet upon the books of 42 Edw. IIL. £, 23, and 24. by ;2 E. 5124,
the difference taken by Mowbray, and agreed by the court, that the law =4
doth'intend the claufe of difimpeachment of wafte to be a difcharge {pecial,
and’ not ‘or abfolute ; for there the principal cafe was, that there was
a claufe in the leafe, that the leffor thould not demand any right, claim, or

ﬂhﬂ]lcnge
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challenge in the lands during the life of the lefiee. It is refolved by the
book, that it is no bar in walte ; but chat if the claofe had been,  that the
lefice fhould not have been impeached for walte, clearly.a good bar 5 which
demonftrates plainly, that general words, be they never fo loud am{ ftrong,
bear no more than the flate will bear, and to any other purpofe are idle.
But fpecial words that inure by way of diftharge of aflion, are good_and
allowed by law. o
4F.2 Fieh.  Tup fame reafon is of the books 4 Ed, IL Fitzh, tit, walle 15 and 17
‘ITI‘:"‘_“"F’;'E. IIL. £, 7. Fizh, tic. wafle 1o1. where there was a claufe, Quad Jiceat
Fieeh.vit. | facere commodum fiewne meliors modo quo poterit. Yet faith Skipwith, doth
wafle, 107 this amount, that he fhall for the making of his own profit difinherit the
leffor ' Nego conféquentiam ; {o that itill the law allows not of the general
difcharge, but of the fpecial that goeth to the aclion, bl
gH 6.£35. TuE fecond authority by inference is out of 9 H. VL. f. 35. Fitzb. tit.
Fireh.tit  wafte 39. and 32 H. VIIL Dyer f. 47. where the learning is taken, that not-
120 ¢ Dyer. With(tanding this claufe be inféreed into a leafe, yet a man may referve unto
E 47- himfelf remedy by entry: but fay I, if this claufe fhould have that fenfe,
which they on the other fide would give it; namely, that it {hould amount
to an abfolute privilege and power of difpofing, then were the provifo flac
repugnant, all one as if it were abfgue impetstione wafli, provife qued non
Saciet vaflum, which are contradictories ; and note well that in the book of
9 H. VI, the provio is quod non faciat vaffum wveluntarium in domibus ;
which indeed doth but abridge in one kind, and therefore may ftand with-
out repugnancy : but in the latter book it is general, that is to Ly abfjue im-
petitione vaflt, & fi contigerit ipfum facere vaftum tunc licebit remtrare.
And there Shelley making the objection that the condition was repognant,
it is falved thus, fed aligui tenuerunt, that this word impetitione wafti is tobe
underftood that he fhall not be impleaded by wafte, or puniflied by actien,
and fo indeed it ought : thofe aligus reffe tenuerunt. s
z7il6.Feb. For the authorities direlt, they are two, the one 27 H.VI. Firzh, .
tie-walles 3 ywafte 8. where a leale was made ‘without impeachment of walle, and a
ftranger committed wafte, and the rule is, that the leffec fhall recover in
trefpafs only for the crop of the tree, and ndt for the body of the tree. It
is true it comes Il:;y a dicitur, but it is now a kgitur; and a guaere there is,
and reafon, or elic this long f were time “l;ixnt. §ts
Anbp the laft authority is the cafe of Sir Moyl Finch and his mother, re-
ferred to my Lord Wy and Sic Roger Manwesd, refolved upon conference
with other of the judges vouch’d by Wrey in Herlackenden's cafe, and re-
ported to my Lord Chief Juflice, here prefent, as a refolution of law, being
our very cafe.

s Anp for the cafes to the contrary, I know not one in all the law diret:

Marlibridee- they prefs the ftatate of Marlebridge, which hath an exception in the pro-

hibition, firmarii non facient vaflum, &c. wiff fpecialem inde babuering eon-
cefffonem per feriptum conventionss, mentionem faciens, %;.rum’ boc _facere xﬂm‘
This prefleth not the queftion; for no man doubzeth, but it will excule in
an action of wafte ; and again, i babeant [peciakem conceffionem may be
meant of an abfolute grant of the trees themfelves: and otherwiie the claufe,
abfque impetitione vafli taketh away the force of the flatute, and loofth
E what the flatute bindeth ; but it toucheth not the property at common law,
Littletem. For Littleton's cafe in his title of conditions, where itis fud, that if a
feoffment in fee be made upon condition, that the feoffee fhall infeoff the

hufband and wife, and the heirs of their two bodics; and that the hufband

¢ die,
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die, that now the feoffce ought to make a leafe without impeachment of
walle to the wife, the remainder to the right heirs of the body of her
hufband and her begotten ; whereby it would be inferred, that fuch a leffee
fhould have equal privilege with tenant in tail: the anfiver appears in Liftfe-
fow’s own words, which i, that the feoffee ought to go as near the condi-
tion, and as near the intent of the condition as he may, but to come near
s not to reach, neither doth Lirekton undertake for that,

As for Calpepper's cafe, it is oblcurely put and concluded in divifion of Culpegper's
opinion ; but yer fo as it rather makes for us, The cafe s = Eliz, Dyer©'. o
f.184. and is in effcct this: a man makes a leafe for years, excepting, m-f (g,
ber-trees, and afterwards makes a leafe without impeachment of walle to
m a Style, and then granteth the land and trees 1o Fobn a Dewn, and

inds himfelf to warrant and fave harmlels Yobn a Down againt Foln a
Style; Yobn a Style cutteth down the trees, the queltion wus whether the
bond were forfeited, and that queftion reforteth to the other queition ; whe-
ther Foln a Style, by virtue -::-? fuch leafe, could fell the trees, and held by

¢ften and Brown that he could not: which proves plinly for us that he
had no property by that cla in the tree; r.hnugh it is true that in that
cafe the exception of the trees turneth the cale, and  in effect it proveth
neither way,

For the prattice, if it were fo ancient and common, 25 is conceived 3 YetPradice.
fince the authoritics have not approved, but condemned it, it is no better

a popular error : it is but pedum wifa eff wia, not reffa vifa ¢ff wia. But
1 conceive it to be neither ancient nor common. It is true T find it firft in
19 E. 1L (I mean fuch a claufe) but it is one thing to fiy that the claufe is'o E- =
antient; and it is another thing to fiy, that this expofition, which they
would now introduce, is ancient,  And therefore you muft note that prac-
tice doth then expound the law, when the act which is practifed, were mercl
tortious or void, if the law fhould not approve it; but that is not the ::a[{
here; for we agree the claufe to be lawful : nay, we fay that it is in no fort
snutile, but there is ufe of it, to avoid this fevere pena ty of treble damages.
Bat to fpeak plainly, I will tell you how this claufe came in from 130f E. 1.
till about 12 of L, IV. The fate tail though it had the qualities of an in-
heritance, yet it was without power to alien ; but as foon as that was fet
at liberty by common recoveries, then there muft be found fome other de-
vice, that a_man might be an abfolute owner of the land for the time, and
yet not enabled to alien, and for that purpole was this claufe found out -
for you fhall not find in one amongft an bundred, that firmers had it in
their leafes; but thofe that were once owners of the inheritance, and had
put it over to their fons or next heirs, referved fuch a beneficial fate to
themfelves. And therefore the truth is, that the flood of this ufage came in
with perpetuities, fave that the perpetuity was to make an inheritance like
a ftem for life, and this was to make a” ftem for life like an inheritance 2
both concurring in this, that they prefume to create phantaftical eftates, con-
trary to the ground of law.

Anp therefore it is no matter, though it went out with the perpetuities,
as it came in, to the end that men that have not the inheritance {hould
not have power to abufe the inheritance.

AND for the mifchief and confideration of bonum publicum, certainly this
chufe with this oppofition tendeth but to make houfis ruinous, and to leave
no timber upon the ground to build them up again ; and therefore let men
in God's pame, when they cttablith their flates, and plant their fons or

Voi. IV, * f kinfmen
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kinfmen in the inheritance of fbme portions of their lands, with refervation
of the freehold to themfelves, ufe it, and enjoy it in fuch fore, as miay 1énd
ad aedificationem, and not ad deffruétionens ; for that's good for pofterity, and
for the ftate in general, ot el

Anp for the timber of this realm, ‘tis wivus thefaurus regai; and tis the
matter of our walls, walls not only of our houfes, but of our ifland : 1o as
‘s a general difinherifon to the kingdom to favour that expofition, which
tends to the decayofit, being fo great already ; and to favour walte when
the times-themf{elves are fet upon wafte and fpoil. Therefore fince the rea-
fon and authorities of law, and the policy of eftate do meet, and that thofe
that have, or fhall have fuch conveyances, may enjoy the benefit of that
claufe to protect them in a moderate manner,, that is, from the penalty of
the aftion ; it is both good law and good policy for the kingdom, and not
injurious or inconvenient for particulars, to take this c]aué: ftrictly, and
therein to afliem the laft report, and fo I pray judgment for the plaintis,

The ARGUMENT in

LOWES CASE

Pl N RS
In the KINGS-BENCH.

7 HE manor of Alderwafley parcel of the Duchy, and lying out of
l the county Palatine was (before the Duchy came to the crown) held
of the King by knight's-fervice i capite. The land in queftion was
held of the faid manor in focage. The Duchy and this manor parcel there-
of defcended to King Henry 1V. King Henry VIIL by letters patent the
r9. of his reign granted this manor to Antleny Lotw, grandfather of the
ward, and then tenant of the land in queftion, referving 26 £ 10 5 rent
and fealty, fantum pro omnibus fervitits, and this patent is underthe Buchy-
feal only. The queftion i how this tenancy is held, whether /n capite or
in focage. -
Tur cafe refleth upon'a peint, unto which all the queftions arifing are to
be reduced. -
Tux firft is, whether this tenancy bﬁi:tg by the grant of the King, of the
manor to the tenant, grown to an unity of pofleflion with the maner, be held
as the manor is held, which i exprefled in the patent to be in focage,
Tur fecond, whether the manor it felf be held in focage according fo
the laft refervation; or i capite by revivor of the antient feigniory, which was
an capite before the duchy came to the crown, e
Turrerore my firlt propofition is, that this tenancy (which without
all colour is no parcel of the manor) cannot be comprehended within ‘the
tenure, referved upon the manor, but that the law createth a fe'remhnﬂd
-diftinct
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diftint tenure thereupon ; and that not guided according to the exprefs te-
nure of the manor ; but merely fecundum normanm legis, by the intendment
and rule of law, which muit be a tenure by knight's-ferviee /n caprte,

~ Axp my fecond propofition is, that admitting that the tenue of the te-
nancy. fhould enfue the tenure of the manor: yet neverthelefs the manor it
{elf which was ficlt held of the crown iz capite, the tenure fufpended by

the conquelt of the Duchy to the crown, being now conveyed out of the

3 ktd

crown under the duchy-feal only (which hath no power to touch or carry

any intereft, whercof the King was vefted in right of the crown) is now o

{evered and disjoined from the ancient feigniory, which was 7n capite, as the

~ fame ancient feigniory is revived, and fo the new refervation void 5 becaufe

the manor cannot be charged with two tenures.

. Tuis eafe concerncth one of the greateft and faireft flowers of the crown, The King's
which is the King’s tenures, and that in their creation ; which is more -than 0= mey
their prefervation : for if the rules and maxims of law in the Ak raifing ofhur by 2 re-
tenures in €apite be weikened, this nips the flower in the bud, and may do :?5““‘;'“ L
more hurt by a refolution in law, than the loffes, which the King's te- 0 T,
nures do dail:,r receive by oblivion or i’umcﬂian, or_the neglect of offi- prefiions or
cers, or the iniquity of jurers, or other like blafts, whereby they are con- "'
tinually fliaken: and therefore it behoveth us of the King's council to

have a fpecial care of this cale, as much as in us i5 to give fatisfaction

to the court, Thercfore before 1 come to argue thefe two points par-
ticularly, I will fpeak fomething of the favour of law towards tenures in

¢apire, as that which will give a force and edge to all that I {hall fpeak af-

terwards.

Tue conflitntion of this kingdom appeareth to be a free monarchy in No land in
nothing better than in this; that as there is no land of the fubject that isf,'?"';;'}fffm
charged to the crown by way of tribute, or tax, or tallage, except it be charged by
fet by parliament : o on the ‘other fide there is no land of the fubject, bar )™ o wi-
is-.:h:fl to the crown by tenure, mediate or immediate, and that b}t thelnn:l’durgnd
grounds of the common law, This is the excellent temper and commixture by way of
of this eftate, bearing marks of the fovereignty of the King, and of the ™"
frecdom of the fubjedt from tax, whofe pofleflions are fiadalia, not tri-
butaria. ;

_ Texunres, according to the moft general divifion, are of two natures,
the one containing matter of protection, and the other matter of profit
that of protection is likewife double, divine protection and military. The
divine protection is chiefly procured by the prayers of hglr and devout men
and great pity it is, that 1t was dellmwd and cm*rurt with fuperitition,
This begot the tenure in frankalmoigoe, which though in burthen it is les
than in focage, yet in virtwe it is more than kmght's-fervice. For we
read how, during the while Mo/és in the mount held up his hands, the He-
brews prevailed in battel, as well as when Elas prayed, rain came after
droughe, which made the plough go; fo that I hold the tenure in frank-
almoigne in the firlt inflitution indifterent to knight's-fervice and focage. Set-
ting apart this tenure, there remaineth the other two, that of knight's-fer-
viee, and that of focage; the one tending chiefly to defence and protection,
the other to profit and maintenance of life. They are all three comprehended
in the antient verle, Tu femper ora, tu protege, tugue labora. But between
thefe two fervices, knight's-fervice and focage, the law of England makes a
great difference : for this kingdom (my lords) is a flate neither effeminate,
nor| merchant-like ; but the laws give the honour unto arms and military
i f fervice,

3
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is impofiible or repugnant to law ; and laftly; where a tenure ance created is
n&mf::ds extinct. , .

- Fon the firft, if the King give lands and {ay nothing of the tenure;. this is Per Prifut in
a tenure in capite ; vay, if the King give whiteacre and blackacre, and pe-fe13 B &
ferves a tenure only of whiteacre, and that a tenure expreffed to be in fosf 35
«age ; yet you fhall not for fellowthip fake (becaufe they are in one patent)
antend the like tenure of blackacre ; but that fhall be held sn capere.

So if the King grant land; held as of a manor, with warranity, and a fpe-
cial daufe of recompenie, and the tenant be impleaded, and recover in value;
shis land fhall be held in capite, and not of the manor, :

So if the King exchange the manor of Dale for the manor of Sale, which
is held in focage, altlmﬁ it be by the word excambiun 3 yet that goeth
ity of the ig'tau:, not of the tenure, and the manor of Dale (If no tenure

be exprefled) fhall be held # capite ; fo much for filence of tenure.

. For the fecond branch, which is incertainty of tenure; firlt; where an
: us is found by office, this by the common law is a tenure in capite,
awhich is moft for the King's benefit; and the preflumption of law is o
ftrong, that it amounts to a direét finding or affirmative; and the party {hall
have a negative or traverle, which is fomewhat firange to a thing inde- 5 Mar. Dyer.
finite, . :45.“1. Dyer.

S o if in ancient time, one held of the King; as of a thanor by knight's- """
fervice, and the land return to the King by attainder, and then the King

granteth it tenend’ per fidelitatem tantum; and it rewurneth the fecond time
to the King, and the King granteth it per forvitia anfebac confusta ; DOW gypidsofice;
becanfe of the incertainty, neither fervice fhall take place, and the tenure
fhall be s capite, as was the opinion of you my lord chief juftice; where

were commilfioner to find an office al)r.cr Auftin's death, ;

- 8o if the King grant land tenend’ de manerio de Eaflgreenwich wel de ho-
mare de Hampton 5 this is void, for the non=certainty, and {hall be held of
the King in capite.

For the third branch, if the King limit land to be difchatged of tenure, 53 H.6. 7. ;.
as a&?z aliguo inde reddendo, this is a tenure in capite ; and yet if one

: go to the next, ad proximum, it (hould be a focage; for the leaft is

mext to none at all : but you may not take the King's grant by argument ;

‘but where they cannot take place effectually and punctually, as they are ex-
preffed, there you fhall refort whelly w the judgment of law,

So it the King grant land femend’ jfi frankmient come il en fin corome, thist4HE.E2
is a tenure in caprte. ] _

-+ 1Ir land be given to be held of a lordihip not capable; as of Salisbury plain; Merfiiiss
ar @ corporation net # ¢ffe, or of the manor. of a fubject; this is a tenure in cafe.

e, :
m#;o if land be given to hold by impofiible fervice, as by performing  the
office of the fherift of Yorkfhire {whid};ann man can do but tl:::r {heriff) and
fealty for all fervice, thisis a tenure i capite.

For the fourth branch, which cometh neareft to our cafe ; let us fee
-where a feigniory was once, and is after extinguithed ; this may be in two
anners, by releafe in faft, or by unity of po {fion, which is a releafe or
difcharge in law. :

Axp therefore let the cale be, that the King releafeth to his tenant, that /. 30 H. 3.
holds of him in ﬁ:ﬁ; this releafe is good, and the temant (hall huldf}{“:_"””'?'
“?d!;h i capite, for former tenure being difcharged, the tenure in law =
arifeth,

Vor. IV: Gg Sa
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1E.3. L4 So, the aafe, which is in 3.E, 11, a fine. is levied to:1 % 15, inaail, the re-
fne aceepe:  pvainder oufter. to the King,  the ilate tail fhall be held in capite; and-the firlk
tenancy, if it were in focages by the unity of the tenancy,” fhall be difcharged,
and a new sailed thereupon : and therefore the opinion, orrather the quacre
in Dyer no law, : e oy ok
4%sP.M. - Tuys much for my majar propofition, now for the minor, or the affump-
tion, it is this : frft, that the land in queflion is difcharged of tenure by the
ﬁgrchafe of the manor 5 then that the refervation of the fervice upon - the
manor cannot poffibly inure to the tenancy ; and then if a corruption be of
the firlt tenure, and no generation of the new ; then cometh in the tenure

pir normanm Jegis, which is in. capite, e R TR 1T
Anp the courle of my proof fhall be @b enumeratione partium, which
iz one of the cleareft and moit foreible kinds of argument. . 5 vob. abds

Ir this parcel of land be beld by fealty and rent fantum, either it is the old
fealty before the purchafe of the manor, or it is the new fealty referved’ and
exprefied upon the granvof the manor ; or it is a new fealty raifed by intend-
ment of law in conformity and congruity of the fealty referved upon the ma-
nor ; but none of thefe, ergs, &cc. sl

Trav it thould be the old fealty, is void of fenfe ; for it is not ad eof-
dem terminss, The firft fealty was between the tenancy and the manor; that
tenureis by the unity extinct, Secondly, that was a tenure of a manor, this
is a tenor in grofs, . Thirdly, the rent of 26 /. 10 5. muft needs be new; and
will you have a new rent with an old fealty ? Thefe things are portenta. in
lege 5 nay, I demand, if the tenure of the tenancy (ZLowes tenure) had “been
by knight's-fervice, would you have faid that had remained ? No, but that
i wa?ﬁl:rtd by - the new refervation, erge no colour of the old fealty.: flaug

TuaT it canpot be the new fealty is alfo manifeft ; for the new  refervas
tion is upon the manor, and this is no part of the manor @ for if it had efcheas-
ed to the King inan ordinary efcheat, or come to him upon a mor¢main, in
thefe cafes it had come in lieu of the feigniory, and been parcel of the manor
and {o within the refervation, but clearly not upon a purchafe in faét. .

AGain, the refervation cannot enure, but upon that which is granted ;
and this tenancy was never granted, but was in the tenant before ; and there-
tore no colour it thould come under the refervation, But if it be faid, that
neverthelefs the feigniory of that tenancy was parcel of the manor, and is alfe.

Eliz. Coke granted ; and although it be extinét in fubftance, yet it may be in ¢ffe as-to
Lis. 3.f 30.the King's fervice: this deferveth anfiver ; for this affertion may be. colour=
ably inferred out of Carr's cafe. rd 1. Jo

Kixg Edw. VI grantsa manor, rendring g4 /. rent in fee farm femendu
de Eaffgreenwich in focage ; and afier, Queen Mary granteth thele rents a= -
mong(t cther things fenendum in capite, and the grantee releafed to the heir
of the tenant ; yet the rent fhall be in eff, as to the King, but the land
(faith the book) fhall be devifable by the itatute for the whole, as not held ¢
fﬂ'ﬁ‘.[{r_'_.._.._ l ol

26 AT pléo. AT {0 the cafe of the honour of Pickeringe, where the King the
bailywick rendring rent ; and after granted the honour, and the bailywick be-
came forfeited, and the grantee took forfeiture thereof ; whereby it was ex-
tnct, yet the rent remaineth as to the King out of the bailywick extinét. = .

Tuese two cafes partly make not againft us, and partly make for usz
there be two differences that avoid them, Firlt, there the temures or:rents
arc i1 ¢ffe in thofe cafes for the King's benefit, and here they thould. be:ifn
effe to the King’s prejudice, who fhould otherwife have a more beneficial

tenure,
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tenund: | Again, in thefe cafes the firft refervation ‘was of '@ thing ' 7’ e, at
the re of the refervation ; and then there is no reafon the at fubfequent of
Aregking's tenant fhould prejudice the King's intereft once vefted and fetrled <

at Jiere. the refervation was never good; becaufe it ‘is dut of 1 thing extintt
in the initant. -
aBgir the dﬂa'm reafon, which turneth Carr’s cafe mainly for us, is; for
aharwhese the tenure is of a rent or feigniory, which is afterwards drowned
onextinét in the land; yet the law ju gr:th the fame rent or feignioty to be
un gffe; as to fupport the tenure : but of what ? only of the faid rent or feig-
niory; and never of the land itfelf? for the land fhall be held by the fame te.
nure it was before. And fo is the rule of Carr's cafe; whete it is adjudged,
that though the rent be held #n capire, yet the land was neverthelefs “devifes
able for the whole, as no ways charged with that tenure,
oWy then in our caie, let the fealty be referved out of the féigniory ex-
inct, yet that toucheth not at all the land : and then of neceffity the land
muit be alio held ; and therefore you muft feek cut 2 new tenure for the
land, .and that muft be i capire,
_Axp let this be noted once for all, that our cafe is not like the common
cafes'of a menalty extinét, where the tenant fhall hold of the lord, as the
mean; held before ; as where the menalty is granted to the tenant, or where
the tenancy is granted to the mean, or where the memalty defcendeth to “the
tenant, or where the menalty is forejudged.  In all thefe cafes the tenancy, T
iﬂ,,.is held as the menalty was held before, and the difference is becaufs
e was an old feigniory in being; which remaineth untouched and nnal-
tered, fave that it is drawn a degree nearer to the land, o as there is no
quelftion in the world of a new tenure : but in our cafe there was no lord
nt, for the manor itfelf was in the crown, and not held at all, nor no
m of the manor n ¢ffe, o as the queition is wholly upon the creatior
of a new feigniory, and not upon the continuance of an old.
wFor the third courfe, that the law thould create a new diftinét tenure by
fealty of this parcel, guided by the exprefs tenure upon the manor ; it is the
robableft courfe of the three : but yet if the former authorities, I have al-
Eadgdd,'_bc well underftood and marked, they thew the law plainly, that i
cannot be ; for you fhall ever take the King's grant ad idemr, and not ad
Jimile, or ad proximum : no more than in the cale of the abjgue aliquo red-
dends, or as iree as the crown ¢ who would not fay that in thofe cafis it
ihould amount to a focage tenure ? for minimum rﬂ)' niliile proximum ; and
yet they are tenures by knight's fervice 7n capite.  So if the Kin by one pa-
tent. pafs two acres, and a fealty referved butupén the one of them, you
thallinot refort to this uz exprefjum fervitium regat, el declaret tacitum. No
more fhall you in our cafe unply that the expréfs tenure referved vpon the
manor fhall govern, or declare the tenure of the tenancy, or controul the
mtendment of law concerning the fame, -~ = . - :

Now will I anfwer the cafes, which give fome fhadow on the contrary

iiél.md:-ﬂmw- they have their particular realbns; and do not impugn cur
-zFrrst, if the King have land by atainder of treafon; and grant the land’
to beheld of himfelf, and of other lords, this is no neiv tenure per normm

is communis ; but the old woure per mormam fatuei, which taketh ar.ir:t_-,r
the-intendment : of the common law ; for the ftatute direfteth it fo, and
atheswife the King fhall doa wrong. : RS A

g fi'.'I.ijF 1
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So if the King grant land parcel of the demefne of 2 manor tenendum de
nobis, or referving no tenure at all, this isa tenure of the manor, or of the
honour, and not 7n capite :  for here the more vehement prefumption con-
trouleth the lefs ; for the law doth prefume the King hath no intent to dif
member it from the manor, and o to lofe bis court and the perquifites,

So if the King grant land fenendum by a rofe pro mni&u.;ﬁnﬁ:ii:; this is
not like the cafes of the ebfjue aliguo inde reddends, or as free as the crown 1
for pro amnibus fervitiis fhall be intended for all expref fervice ; whereas fealty
is incident, and paffeth tacit, and o it is no impoffible or repugnant refer-
vation.

Tuz cafe of the frankalmoigne, T mean the cafe where the King grants
lands of the Templers to 7. 8. to hold as the Templers did, which cannot be
frankalmoigne ; and yet hath been ruled to be no tenure by knight's-fervice
i capite, but only a focage tenure, is eafily anfiered ; for that the frankal-
moigne is but a fhecies of a tenure in focage with a privilege, fo the privilege
ceafeth, and the tenure remains.

To conclude therefore, 1 fum up my arguments thus; my major is, where
calays legis doth write the tenure, it is knight's-fervice in capite. My mi-
nor is, this tenure is left to the law, ergo this tenure is in capete,

For the fecond point T will firft fpeak of it according to the rules of the
common law, and then upon the ftatutes of the duchy.

First Ido grant, that where a feigniory and a ‘tenancy, or a “rent and
land, or trees and land, or the like primitive and fecondary intereft are con-
joined in one perfon, yea, though it be in autre droit ; yet if it be of like
perdurable eftate they are fo extin€t, as by act in law they may be revived,
but by grant they cannot, :

For if 2 man have a felgniory in his own right, and the land defend to
his wife, and his wife dieth without iffue, the feigniory is revived ; but ifhe
will make a feoffiment in fee, faving his rent, he cannot do it. But there is
a great difference, and let it be well obferved, between autre capacitfe and
autre dreif 5 for in cafe of autre capacitie the interefls are contigua, and not
centinga, conjoined but not confounded.  And therefore if the mafter of an
hofpital have a feigniory, and the mayor and commonalty of St. Albans have
a tenancy, and the mafter of the hofpital be made mayor, and the mayor
grant away the tenancy under the feal of the mayor and commonalty, the
feigniory of the hofpital is revived,

50 between natural capacity and politick, if 2 man havea feigniory to him
and his heirs, and a bifhop is tenant, and the lord is made bithop, and the
bifhop before the flatute grants away the land under the chapter’s feal, the
{eigniory is revived,

Tie fame reafon is between the capacity of the crown and the capacity of
the duchy, which is in the King’s natural capacity, though illuftrate with {ome
privileges of the crown ; if the King have the feigniory in the right of his
crown, and the tenancy in the right of the duchy (as our caft is) and make
a feoffient of the tenancy, the tenure muft be revived ; and this is by the
ground of the common law. But the cafe is the more ftrong by reafon of the
ftawteof 1 A.1V. 3 H. V. and 1 H. VIL of the duchy, by which the
duchy-feal is enabled to pafs lands of the duchy, but no ways to touch the
crown ; and whether the King be in actual poifeffion of the thing that fhould
pafs, or have only a right, or a condition, or a thing in fuf] (as our cafe
is) all is one ; for that feal will not mi.lEnrrﬂz fo much as a fpark of that
which is in the right of the crown ; and fo a phin revivor,

Axp
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Axp if it be faid that a mifchief will follow ; for that upon. every duchy
‘men fhall not know how to hold, beciufe men muit go back to - the
antieAt tenure, and not reft in the tenure limited = for this mifchief there
acﬁwsﬁ:i« eafy remedy, which likewife is now in ufe, which is to take both

Is, ‘and then all is fafe,

SEcoNDLY, as the King cannot under the duchy-feal grant away his an-
tient feigniory in the right of his crown ; fo he cinnot make any new . re-
fervation by that feal, and o of neceflity it falleth to the law to make the te.
nure : for every refervation muft be of the nature of that that pafieth, as a
dean and chapter cannot grant land of the chapter, and referve a rent to the
dean and his heirs, nor ¢ converfs : nor no more can the King grant land of
the duchy under that feal, and referve a tenure to the crown ; and therefore
it is warily put in theend of the cafe of the duchy in the comumentaries,
where it is faid, if the King make a feoffiment of the duchy land, the feoffee
fhall hold 7» capite ; but not'a word of that it fhould be by way of exprefs
refervation, but upon a feoffment fimply, the law fhall workiit and fupply it.

To conclude, there is direct authority in the point, but that it is via ver/ir;
and it was the bithop of Salifbury’s café, the Kine had in the right of the
duchy a rent iffuing out of land, which was monaftery land, which he had in
the right of the crown, and granted away the land under the great feal to the
bithop; and yet nwcrthelclsgl:IL'IHe rent continued to the duchy, and o upon
great and grave advice it was in the duchy decreed : b as your lordihip feeth
whether you take the tenure of the tenancy, or the tenure of the manor ; this
land muit be held in capite, and therefore, &

L 5§

‘REVOCATION of USES,
In the KING’s-BENCH.

" The cafe fhortly put without names or dates more than of meceffity s this.

VIR Fobn Stankape conveys the manor of Burrou b-afb to his lady for

o Y ?o.fh.er jpim, a;ldw:];':lbendin (as is ma.niﬁ:[‘lg_:l not to reftrain }lrlim-
e E}: nor his fon, from difpofing !%me rtion of that land according
to. their occafions, {0 as my lady were at no lofs by the exchange, inferteth
into the conveyance a power of revocation and alteration in this manner ;
provided that it {hall be lawful for himflf and his fon fucceflively to alter,
and make void the ufes, and to limit and appoint new ufes, o it exceed not
the value of 20 /. to be computed after the rents then anfwered ; and that
immediately after fuch declaration, or making void, the feoffees fhall ftand
el v;t) duch new ules ; fta quod, he or his fon within fix months after fuch

oL. IV, y H h declaration
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declaration, or making void, fhall affure within the fame town, fanfum fer-
rarum v tenementorum, O fimilis valoris, as were {o revoked, to the ufes
exprefled in the firft conveyance. \

St obn Stanbope his fon revokes the land in Burrough-a/b, and other
parcels not exceeding the value of 20 /. and within fix months affures to my
lady and to the former ufes Burton-joice, and other lands ; and the jury have
found that the lands revoked contain twice {o much in number of acres, and
twice fo much in yearly value, as the newlands ; but yet that the new lands
are rented at 21 /. and find the lands of Burreugh-afb, now out of leafe for-
merly made : and that no notice of this new affurance was given before the
cleétment, but only that Sir Fobn Stanbope had by word told his mother,
that fuch an affurance was made, not thewing or delivering the deed,

Tue queftion is whether Burrough-afh be well revoked; which que-
ftion divides itfelf into three points.

First, whether the ife guod be a void and idle claufe? for if fo, then
there needs no new affurance, but the revocation is abiolute ger /.

Tue next is, if it be an effeGtual claufe, whether it be purfued or no ?
wherein the queftion will reft, whether the value of the re-affured Jands fhall
be only computed by rents ¢

Anp the third is, if in other points it fhould be well purfued, yet whether
the revocation can work until a {uflicient notice of the new affurance ?

Axp I fhall prove plainly, that ifa guod ftands well with the power of re-
vocation ; and if it fhould fall to the ground, it draws all the reft of the
claufe with it, and makes the whole void, and can’t be void alone by itfelf.

I Suarr prove likewife that the value muilt needs be accounted not a tale
value, or an arithmetical value by the rent, but a true value in quantity and

uality.
2 A '3' p laftly, that a notice is of neceffity, as this cafe is,

I WirL not deny, but it is a great power of wit to make clear things
doubtful ; but it is the true ufe of wit to make doubtful things clear, or at
leaft to maintain things that are clear, to be clear, asthey are.  And in that
kind I conceive my labour will be in this cafe, which I hold to be a cafe ra-
ther of novelty than difficulty, and therefore may require argument, but will
not endure much argument : but to {peak plainly to my underftanding, as the
cafe hath no equity in it (I might fay picty) fo it hath no great doubt in
law,

First therefore this,it is, that Iaffirm, that the claufe & that, ita gued,
containing the recompenfe, governs the claufe precedent of the power, and that
it makes it wait and expeét otherwife than as by way of inception, but the
effect and operation is fufpended, till that part alfo be performed : and if o-
therwife, then I fay plainly you {hall not conftrue by fractions ; but the whole
clanfe and power is void not ia fants, but sn tote. Of the firlt of them I will
give four reafons.

Tue firft reafon is, that the wifdom of the law ufeth to tranfpofe words
according to the fenfe ; and not fo much to relpet how the words do take
place, but how the adts, which are guided by thofe words, may take place,

HILL and Graunger'scafe comment, 171. A man in Auguf ‘makes
a leale rendering 1o /. rent yearly to be pmd at the fealts of dununciation
and Michaelmas : thefe words fhall be inverted by law, as if they had been °
fet thus, at Michaelmas and the Annunciation, for elfe he can’t have a rent
yearly ; for there will be fourteen months to the firft year,

1 FITZ.
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FITZ-WILLIAMS's cafe 2 Fa. Co. p. 6. £. 33. It was contained Fie= it
in an indenture of ufes, that Sir Wilfiam Fitz-Williams thould have puwer'f;f:f_’ Sl
to alter and change, revoke, determing, and make void the ulfes limired : thes. £33 :
words are placed diforderly ; for it is in nature firlt to determine the ufes, and
after 1o them by limitation of new. But the chief queftion being in
the book, w r it might be done by the fame deed; it is admitted and
thought not worth the fpeaking to, that the law fhall marfhal the aéts againtt
the order of the words, that is, firlt to make void, and then to limit.

So if I convey land and covenant with you to make farther affurance, fo
that require it of me, there though the requelt be placed laft, yet it muit
be afm firft,

So if I let land to you fora tenm, and fay farther, it fhall be lawful for
you to take twenty timber-trees to erect 2 new tenement upon the land ; fo
that my bailiff do aflign you where you fhall take them, here the affignment,
though lait , muflt precede. And therefore the Grammarians do infer
well upon word period, which is a full and compleat claufe or fentence,
that it is complexus erationis civeunlaris : foras in a circle there is not prius
nor poflerius, fo in one fentence you fhall not refpect the placing of words;
but though the words lie in length, yet the fenfe is round, o as prima erunt
noviffima, & noviffima prima. For though you cannot fpeak all at once fo,

muft conltrue and judge upon all at once.

Toapply this ; I fay thefe words fo that, though lico & textu pofieriora,
yet they be poteffate dvy- Jfenju priora ; as if they had been penned thus, that it
fhall be lawful for Sir Thomas Stanbope, fo that he aflure lands, &-c. to re-
voke ; and what difference between, fo that he affure, he may revoke, or he
may revoke, fo that he affure : for you muft either make the /o #af to be
precedent or void, as I fhall tell youanon. And therefore the law will ra-
ther invert the words, than pervert the fenfe.

Bur it will be faid, that in the cafes I put, it is left indefinite, when the
aét laft limited {hall be performed ; and fo the law may marfhal it, as may fland

with poffibility ; and foif it had been in this cafe no more but (/5 slar Sir
- Thamas or Fobn fhould affure new lands) and no time fpoken of, the law
might have intended it precedent. But in this cafe it is precifely put to be at
any time within fix months after the declaration, and therefore you cannot
vary in the times.

To this I anfwer, that the new aflurance muift be in deed in time after the
inftrument or deed of the declaration ; but on the other fide it muft be time
precedent to the operation of the law, by determining the ufes thereupon : fo
as it 15 not to be applied fo much to the declaration itfelf, but to the warrant of
the declaration. It fhall be lawful, /& that, ¢rec. And this will appear more
plainly by my fecond reafon, to which now I come ; for as for the cavilla-
tion upon the word fmmediately, 1 will fpeak to it after.

My fecond reafon therefore is out of the ufe and fignification of this con-
junétion or bond of fpeech, f6 zbat : for no man will make any great doubt
of it, if the words had been f, if Sir Thomas {(hall within fix months of fuch
declaration convey ; but that it muft have been intended precedent; yet if
you mark it well, thefe words #ta guod and /4, howfoever in propriety, the
ita émd may feem fubfequent, and the fi precedent, yet they both bow to the
fen

So we feein 4 Edw. V1. Colthurfl's cafe, a man leafeth to ¥. §. a houfe, L E 6 p1
Ji ipfe vellet babitare, & refidens effe 5 there the word f amounts to atem b
condition fublequent ; for he could not be refident before he took the ftate ;™" ™
and



124

IJJ'E-E"_':. cafe,
4z Eliz. Ca.
p. 1.5 3.

THE CASE OF REVOCATION OF USES.

and (0 vie verfa may ita quod be precedent, for elfe it muift be idle or void,
But I go farther, for I fay ita quod, though it be good words of condition,
yet more properly it is neither condition, precedent nor fubfequent, but rather:
a qualification, or form, or adherent to the acts, whereto it is jeined, and
made part of their effence, which will appear evidently by other ¢afes,  For
allow ithad been thus, fo that the deed of declaration be’ involled within fis
months, this is all one, as by deed inrolled within fix months, as it is faid in
Digg's cafe 42 Eliz. f. 173. That by deed indented to be insolled is all one.
with deed indented and inrolled. It is but a medus Jaciendi, a defeription,
and of the fame nature is the ita guod: fo if it had” been thus, it fhall be
lawful for Sir Thomas to declare, /6 thar the declaration be with the confent of
my lord chief juflice, is it not all one with the more compendious form of
penning, that Sir Thomas thall declare with the confent of my lord chief jul~
tice? And if it had been thus, fo that Sir Fobn within fix months after
fuch declaration fhall obtain the confent of my lord chief juflice, fhould
not the ufes have expected? But thefe you will fay are forms, and
circumftances annexed to the conveyance required ; why furely any col-
lateral matter coupled by the 7ta guodis as frong > If the ita guod had been
that Sir Jfabn Stanbope within fix months thould have paid my lady 1000 /.
or entered into bond, never more to difturb her, or the like, all thefe make
but one entire idea or notion, how that his power fhould not be categori ;
or fimple at pleafure, but hypothetical, and qualified, and reftrained, that is
to fay, not the one without the other, and they are parts incorporated into the
nature and effence of the authority itfelf, :

Tue third reafon is the juftice of the law in taking words fo, as no mate-

. rial part of the ﬁrﬁcs intent perith : for as one faith praflat torguere verba

45 E 3

quam bomines, better wreft words out of place, than my Lad tanbope out
of her jointure, that was meant to her, And therefore it is clegantly faid in
Fitz-William's cafe, which I vouched before, though words be cunua&i&ﬁ
and (to ufe the phrafe of the book) pugnant tanguam ex diametro ; yet the
law delighteth to make atonement, as well between words, as between parties,
and will reconcile them, {6 as they may fland, and abhorreth a vacuum,as well as
nature abhorreth it ; and as nature toavoid a vacuum will draw fubftances COn-
trary to their propriety, o will the law draw words. Therefore faith Lizefe-
fon, if I make a ment reddendy vent to a ftranger, this is a condition to the
feoftor, rather than it fhall be void, which is quite crofs ; it founds a rent, it
works a condition, it is limited to a third perfon, it inureth to the feoffor ;
and yet the law favoureth not conditions, but to avoid a VACKLM,

So in the cafe of 45 E. I, aman gives land in frank-marriage, the re-
mainder in fee. The frank-marriage is firft put, and that can be but by tenure
of the donor ; yet rather than the remainder fhould be void, though it be laft
placed, the frank-marriage being but a privilege of eftate ihall be deftroyed,

So 33 H. VL. Treffbam’s cafe: the King granteth a wardihip, before it
fall ; good, becanfe it cannot inure by covenant, and if it thould not be good
by plea, as the book terms it, it were void: fo that, no, not in the King's
cafe, the law will not admit words to be void, k

So then the intent appears moft plainly, that this act of Sir Fobn fhould
be affus peminus, a kind of twine to take back, and to give back, and to
make an exchange, and not a refumption ; and therefore upon a conceit of
repugnancy, to take the one part, wiich is the privation of my lady’s join-
ture, and not the other, which is the reflitution or compeniation, were a
thing utterly injurious in matter, and abfurd in conftruction,

Tug
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but when ? not before an office found : and yet the words of the flatute of
praerogativa Regis are Rex babebit catalle felonum, &3 fi ipfi babent liberum
tenementum, flatim capiatur in manus domini, & rex babebit annum, diem g
vaffum : and here the word fatim is underflood of the effeGual and Lawful
time, that is after office found.

So in 2 H.IV. £ 17. it appears that by the ftatute of A%n Burnell, if
the debt be acknowledged, and the day paft, that the goods of the debtors
fhall be fold ffatim, in French maintenant ; yet nevertheles this fatim (hall
not be underftood, before the proce§s of law requifite paffed, that is, the day
comprifed in the extent,

So it is faid 27 HL. VIIL f. 19. by Audley the Chancellor, that the pre-
fent tenfe (hall be taken for the future, & fortiors fay I, the immediate future
tenfe may be taken for adiftant future tenfe : as if Ibe bound that my
fon being of the age of twenty one years fhall marry your daughter, and that
he be now of twelve years; yet this fhall be underftood, when he fhall be
of the age of twenty one years. And fo in our cafe immediately afier the
declaration is intended, when all things fhall be performed, that are-coupled
with the faid decloration.

BuT in this I doubt I labour too much; for no man will be of opinion,
that it was intended that the Lady Standoge thould be fix whole months
without either the old jointure or tgl: new; but that the old fhould expect
unul the new were fettled without any smterim. And fo I conclude ‘this
courfe of atonements (as Fitz-#illiams's cafe calls it) whereby I have proved,
that ll the words by a true marfhalling of the adls may ftand according to
the intent of the parties,

I Mavy add tanguam ex abundanti, that if both claufes do not live
ther, they muft both die together; for the law loves neither fractions of
eflates, nor frations of conflrudions: and therefore in ermin and Askenw's
cafe, 37 Eliz. a man did devife lands in tail with provifo, that if the de-
vifee did attempt to alicn, his eftate fhould ceafe, as if he were natural
dead. Isit faid there, that the words, as if" be were naturally dead,
be void, and the words, that bis effate fall ceaé, good? No, but the whale
claufe thall be void, And it is all one reafon of a fo that, as of an as if, for
they bath fufpend the fentence. ;

So if I make a leafe for life, u condition he fhall not alien, nor take
the profits, fhall this be good for firft part, and void for the fecond ? No,
but it {hall be veid for both,

50 if the power of declaration of ufes had been thus penn'd, that Sir Fobn
Stanbepe might by his deed indented declare new ufes, fo that the ‘deed
were nrolled be the mayor of Sr. dibans, who hath no power to
take inrollments; or fo that the deed were made in fuch fort, as might not
be made void by parliament: in all thefe and the like cafes the impoffibi-
lity of the laft part doth firike upwards and infe®, and deftroy the whole
claufe, And therefore, that all the words may ftand, is the grﬁ and true
courfe; that all the words be void, is the fecond and probable ; but that the
revoking part fhould be good, and the affuring part void, hath neither truth
nor probability.

ow come I to the fecond point, how this value fhould be meafured,
wherein methinks.you are as ill 2 meafurer of values, as you are an expounder
of words; which point I will divide, firft confidering’ what the law doth
generally intend bythe Word walue ; and fecondly to fee what fpecial words
may be in thefe claufes, either to draw it toa value of a prefent arrentation, or to
underftand it of a juft and true value, Tue
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Tuz word value is a word well known to the law, and therefore cannot
be {except it be willingly) mifunderftood, By the common law there is upon
@ warranty a recovery in value. I put the cafe thercfore that I make a feoff=
ment in fee with warranty of the manor of Dale, being worth 20/, per an-
nupi, and then in leale for 205, The leafe expires; (for that is our eafe,
though I hold it not needful) the queftion is, whether upon an eviGion there
fhall not be recovered from me land to the value of 20/,

So if a man give land in frank-marriage then rented at 4ol and no more
worth ; there defoendeth other lands, let perhaps for a year ortwo for 20 /. but
waorth 8o / fhall not the donce be at liberty to put this land in hotchpotch ?

So if two parceners be in til, and they make partition of lands equal in
rent, but far wal in value, fhall this bind their iffues ? By no means; for
there is no calendar fo falfe to judge of values as the rent, being femetimes
improved, fometimes antient, fometimes where great fines have been taken,
fometimes where no fines ; o as in point of recompenie you were as good
put falfe weights into the hands of the law, as o bring in this interpretation
of value by a prefent arrentation,  But this is not worth the fpeaking to in
general ; that which giveth colour, is the fpecial words in the lwle of
revocation, that the 20/ value fhouid be according to the rents then an-
fwered ; and therefore that there thould be a correfpondence in the compu-
tation likewife of ﬂ:ﬂ] recompente, {lfsu;a thisfis fo far from countenancing
that expofition, as, noted, it crofieth it; for gppofita juxta fe pofita mayss
elucefeunt : firft, it may be the intent of Sir Thesmas, in the firt fgaufe, xfas
double, partly to exclude any land in demefie, partly knowing the land was
double, and as fome fay quadruple, better than the rent, he would have the
mote fcope of revocation under his 20/, value,

Bur what is this to the claufe of recompenfe? firft, are there any words
Jeeundum computationem pracdiitam? There are none. Secondly, doth the
claufe reft upon the words fimilis valoris? No, but joineth fantum &5 fimnilis
valoris : confound not predicaments; for they are the mere-ftones of reafon,
. Here is both quantity and quality; nay he faich farther within the fame towns,
Why ? marry it is fomewhat to have men’s poffeffions lie 2bout them, and not
difperfed.  So it muft be as much, as good, as near; fo plainly doth the in=
tent appear, that my lady thould not be a lofer.

For the point of the notice, it was difcharged by the court.
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THE JURISDICTION OF THE MARCHES.

erefted into new counties, and made 1 of the dominion of WWales, and
fo no more marches after the ftatute of 27; (o as there were no marches i
that fenfe at the time of the making of the flatute of 34. .

Tne fecond argument is from the comparing of the place of the ftatute,
whereupon our doubt rifeth (viz.) that there thall be and remain a lord pre-
fident and council in the dominion of Males, and the marches of the fame,
¢rc. with another place of the fame ftatute, where the word [marches) is
lefeout; for the rule is, oppofita juxta fe pojita magis elucefeunt.  There s a
clwfe in the ftatute, which gives power and authority to the King to make
and alter laws for the weal of his fubjects of his dominion of #Waiks; there
the word marches is omitted, becaule it was not thought reafonable tw
invelt the King with a power to alter the laws, which is the fubjeéts birth-
right, in any part of the realm of England; and therefore by the omifdion of
the word marches in that place you may manifeflly collect the fignifi-
cation of the word in the other, that is, o be meant of the four counties
of England.

Tx & third argument which we will ufe is this: the council of the muar-
ches was not erected by the at of parliament, but confirmed; for there
was a prefident and council long before in E. IV, his time, by matter yet
appearing; and it is evident upon the flatute it {€lf, that in the very clufe
fﬁh ;ﬁ now handle, it referreth twice to the ufage, as berersfore bath

en ufed,

T:_i".f 1s then Iinfer, that whatfoever was the King’s intention in the firlt
erection of this courr, was likewife the intention of the parliament in the efta-
blithing thereof, becaufe the parliament builded but upon an old foundation.

Tue King's intention appeareth to have had m branches, whereof
every of them doth manifeftly comprehend the four fhires.

THE firft was the better to bridle the fubjeft of Wales, which at that
time was not reclimed: and therefore it was neceffary for the prefident and

.council there to have juridiction and command over the Euglifh fhires;
- becaufe that by the aid of them, which were undoubted ubjects, they
might the better govern and fupprefs thofe that were doubtful fubjects,

AnDp if it be faid, thatit is true, that the four fhires were comprehended

in the commiffion of gyer and terminer, for the fupprefling of riots and
mifdemeanors, but not for the juriidiction of a court of equity; to that I
anfwer, that their commiifion of syer and ferminer was but gladins in wa-
gina, for it was not put in practice amongft them; for even in punithment
of riots and mifdemeanors, they proceeded not by their commiflion of oyer
and ferminer by way of jury, but as a council by way of examination. And
agzain it was neceffary to ftrengthen that court for their batter countenance
with both jurifdiclions, as well civil as criminal, for gladius gladium
uwvat,
A Tu e fecond branch of the King’s intention was to make a better equa-
lity of commerce, and intercourfe in contracts and dealings between the
fubjects of M ales and the fubjelts of England; and this neceffity muft
comprehend the four thires: for otherwile, if the fubjeét of England had
been wronged by the Welfb on the fides of #ales, he might take his re-
medy nearer hand.  But if the fubject of W alkes, for whofe weal and benefic
the (tatute was chiefly made, had been wronged by the Englifb in any of the
{hires, he might have fought his remedy at /#effminfer.

Tue third branch of the King’s intent was to make a convenient dig-
nity and ftate for the manfion and refiance of his eldeft fon, when he fhould

Vor. IV, Kk be
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be created Prince of Wales, which likewife muft plainly include the foug
fhires: for otherwife to have fent primogenitum Repis 1o a government,
which without the mixture of the four fhires (as things then werej had
more peril than honour or command; or to have granted him only a power
of lieutenancy in thofe fhires, where he was o keep his flate, not adosn’d
with fome authority civil, had not been convenient. vonny 5 hliod
So_ that here 1 conclude the fecond part of that I'am to fay touching  the
intention of the parliament precedent. il T
Now touching the conitruction fublequent, the rule is good, opeimus /o=
gum interpres confuetude; for our laboor is not to mdintain an afage agunif
a ftatute, but bé,;an ufage to expound a flatute; for ro man will fay, but
the word marcbes will bear the fenfe, that we give it ey, - B
Tuis ufage or cuftom s fortified by four notable circumances; firit thae
it isantient and not late, or recent; fecondly, it is authorized and 'not popular,
or vulgar; thirdly, that it hath been admitted and quiet, and not litigious or
interrupted ; and fourthly, when it was brought in queftion, which was but
once, it hath been affirmed judicio cmfmm?&. : .
Fok the firft, there is record of a prefident and coundil, that hath ex-
erciled and praciifed juritdiction in thefe fhires, as well fixty years before g‘:c
flatute, viz. fince 18 E. IV, as the like number of years fince: fo that it i§
JFanus bifrons, it hatha face backwards from the flatute, as well as forwards,
For the fecond it hath received thefe allowances by the ice of th
court, by fuits originally commenced there, by remanding from the courts
of Wefiminfler, when caufes within thofe fhires have been commenced here
above; fometimes in chancery, fometimes in the ftar-chamber, by the ad-
mittance of diverfe great learned men, and great judges, that have been
of that council, and exercifed that jurifdi€tion; a5 at one time Browiley,
Mergan, and Brook, being the two chief juftices, and chief baron, and d?.’
verfe others; by the King’s learned countil, which always were called to
the S;nnin of the King's inflrutions; and latly, by the King’s inftruéti-
ons themfelves, which thongh they be not always extant, yet it is manifeft
that fince 17 H.VIIL. when Princei Mary went down, that the four
fhires were ever comprehended in the inftructions, either by pame, or by
that that amounts to fo much. Soas it appears that this e or -
tice hath not been an obfeure cuftom practifed by the multitude, which b
many times erroncous, but authorized by the judgment and confent of the
flate: for as it is vera wox t0 Ry, maximus errorss populus magifler; fo itis dura’
vox to {2y, maximus erroris princeps magifler. o
For the third, it was never brought in quetion till 16 Effz. i the caft’
of onc #ymde, : ' .
Anp for the fourth, the controverfy being moved in that cafe, it ‘v
referred to Gerrard attorney, and Bromley follicitor, which was afterwards
chancellor of England, and had his whole ftate of livinF in Shropfhire and"
Warcefier, and by them reported to the lords of the council in the ftar-chamber,
and upon their report decreed, and the jurifdiction affirmed. bl
LasTry, Iwill conclude with two manifeft badés and tokens, though
but external yet violent in demonftration, that thefe four fhires were under-
flood by the word marches; the one the denomination of that council)
which was ever in common appellation termed and fyled ¢be council of
the marches, or in the marches, rather than the council of " Wales, or ‘in’
Wales, and densminatio eff a digniore. If it had been intended of “Tordihips®
marchers, it had been, as if one fhould have called my'lord ‘mayor, my lord
mayor
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ﬁﬁ v of the fiibirbs, - Bat it ‘was pliny intenided of the four Eng/ifb fhires,
whith indéed were the n?gf‘cwnfthjf L Hgﬁ
LiAxD the ‘other; is ‘of the perpetual ‘refiance and manfion of the council,
whichi wis evermare in the fhires; and to imagine that 2 court {hould not
have' jarifdiction, where it fitteth, is a thing utterly improbable, for: they
{hould be zanguam pifeis in arids, . -
““So'as upon the whole matter, T conclude that the word (marches) in
that place by the natural fenfe, and true intent of the flatute, is meant of the

HEDE Juid

The -'hﬁfi" of that, that was [poken by Serjeant Hutton and
“\\Serjeant Harris, in anfwer iﬁﬁe [former argument, and for
the excluding of the jurifdiélion of the marches in the four

T VHAT, which theyboth did deliver, was reduced to three heads:
it Tuk firlt, to prove the ufe of the word marches for lordfhips
-

Tue fecond to prove the continuance of that ufe of the word, after the
fiatute of 27, that made the lordihips marchers (hire-grounds; whereu

it was inferred, that though the ma were ddhuyf in nature, yet they
remained in name. _

- Tug third was fome collections, made upon the ftatute of 34 ; where-

by they inferred, that that ftatate inte that word in that fignification,
" For the firft, they did alledgediverfe ftatutes before 27 H. VIII, and di-
verfe book-cafes of law in print, and diverfe offices and records, whercin
the word marches of Wales was underftood of the lordihips marchers,
- Tuey fad farther, and concluded, that whereas we fhew our {enfe of
the word but rare, they thew theirs common and frequent; and whereas
we thew it but in a vulgar ufe and acceptation, they fhew theirs ina legal ufe in
flatutes, authorities of bocks, and antient records,

Tuey faid farther, that the example we brought of marches upon Scor-
land, was not like, but rather contrary ; for they were never call'd marches
of Seatland, but the marches of England : whereas the ftatute of 34, doth
not fpeak of the marches of England, but of the marches of Wales, '

Tuey {aid farther, that the county of Worcgfler did in no place or point
touch upon #ales, and therefore that county could not be termed marches.

1o the fecond they produced three proofs; firft, fome words in the fta-
tuteof 32 F. VIII. where the ftatite providing for a form of trial for trea-
fon committed in Wales, and the marches thereof, doth wfe that word,
which was intime after the ftatute of 27, whereby they prove the ufe of the

Tue fecond proof was out of two places of the flatute, whercupon we
d'{gruw, where the word marches is ufed for the lord{hips marchers,

Tue thid proof was the fiyle and form of the commitfion of gyer and
terminer even to this day, which run to give power and authority to the
pm’Eﬂ:ut and council there, nfra principalitat. Walliae, and infra_the four
counties by name, with this clanfe farther, & miarchias Walliae eifidems comi-
ratibus adjacent’: whereby they infer two things firongly, the one that the
ma,mh:sof Wales muft needs be a diftinét thing from the four counties; the

other
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other that the word marches was ufed for the lordfhips marchers long after both
ftatutes,

Tuey faid farther, that otherwife the proceeding, which had been in the
four new erected counties of Wales by the commifiion of eyer and terminer,
by force whereof many had been proceeded with both for life, and other-
ways, fhould be called in queftion, as coram mom judice, infornuch 25 they
neither were part of the principality of Wales, nor part of the four fhires;
and therefore muft be contained by the word marches, or not ut all. -

For the third head, they did infift upon the ftatuteof 34, and upon the pre-
amble of the fame ftatute.

Tue title being an a& for certain ordinances in the King’s Majelly's
dominion and principality of Jales; and the preamble being for the tender
zeal and affection that the King bears to his fubjects of Wales; and apai
at the humble fuic and petition of his fubjects of #ales : whereby they infer
that the ftatute had no purpofe to extend or intermeddle with any part of
the King’s dominions or fubjeéts, but only within /#ales.

Anp for ufage and practice they faid, it was nothing again(t an ac of par-
Lament,

AND for the inftructions, they prefied to fee the inftructions immediately after
the ftatute made,

Anp for the certificate and opinions of Gerrard and Bromly, they fud
they doubted not, but thatif it were now referred to the attorney and follicitor,
they would certify as they did. :

Anp laitly, they relied, as upon their principal {trength, upon the prece-
dent of r.har}: wlz?{h Was donapt:)?* the g:mlpatin of Eﬁfﬁf}ﬁmth:hm
jurifdiction of the faid council ; for they faid, Ea: rom 34 of H, VIIL until
11 of Queen Eliz. the court of the marches did ufurp jurifdi¢tion upon that
county, being likewife adjacent to #ales, as the other four are; but that in
the eleventh year of Queen Elizabeth aforefaid, the fame being queftioned
at the fuit of one Radforde, was referred to the Lord Dyer, and other
judges, whoby their certificate at large remaining of record in the chancery,
did pronounce the faid thire to be exempted, and that in the conclufion of their
certificate they give this reafon, becaufe it wasno part of the principality, or
marches of Aales, By which reafon they fay it fhould appear their opinion
was, that the word miarches could not extend to countics adjacent. This was
the fubftance of their defence.

The reply of the King's Sollicitor 2o the arguments of the

two ferjeants.

AVING divided the fubftance of their arguments (u? fipra) he did

purfue the fame divifion in his reply, oblerving nevertheles both a
great redundancy, and a great defect in that, which was fpoken. For
touching the ufe of the word marches great labour had been taken, which was
not denied : but touching the intent of the parliament, and the reafons o de-
menftrate the fame; which were the life of the queftion, little or nothing had
been {poken,

Anp therefore as to the firlt head, that the word marches had been often
applied to the lordfhips marchers, he faid it was the fophifin, which is called
Jetomachia, fighting with their fhadows, and that found of fo many
Ratutes, fo many printed book-cafes, fo many records were nomina magna,

but
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Iill‘.lﬂthﬂf -E]'lﬂ'--ﬂﬂtéil‘rrfﬁ ‘the queﬂ'mn,fm we grant that the word mwrrebes
hath fignifications, fometimes' for the countics, fometimes for the lordfhips
miarchers; like as'' Nortbampton, and Warwick 'is fometimes taken for the
towns “of Nortbampton and Warwick, and fometimes- for the counties
of WNorthampron and Warwick. And Dale and Sale are fometimes takén for
the villages or hamlets of Dale and Safe, and fometimes taken for the parifhes
of Daleand Sale: and therefore that the moft part of that they had faid, went
not to the point. : '

To that anfwer, which was given to the example of the middle fhires

upon Seatland, it was faid, it was not ad idem; for we ufed it to prove thae
the word marches may and doth refer to whole counties; and fo much it
doth manifelily prove; neither can they deny it. But then they pinch
upon: the addition, becaufe the Eng/ifh counties adjacent upon Scotland are
called the marches of Enmgland, and the Englifh counties adjacent upon
#Wales are called the marches of WWales; which is but a difference in phrafe:
for fometimes limits and borders have their names of the inward country,
and fometimes of the outward country; for the diftinttion of exelufivé and
snchefivd is a diftinttion both in time and place; as we fee that that which
we call this day fortnight, excluding the day, the French and the law-phrafe
calls this day fficen & , or guindena including the day.  And if they had
been called the marches upon #ales, or the marches againft Wales, then it
had been clear and plain; and what difference berween the banks of the fea, and
the banks againit the fea? So that he took this to be but a toy, or cavillation, for
that phrafes of fpecch are ad placitum, & recipiunt cafiom.
. As to the reafon of the map, that the county of #ercefler doth no way
touch upon ales, it is true, and Ido find when the lordihips marchers
avere annexed, fome were laid to every other of the three fhires, but none
to Woercefler. And no doubt but this emboldened ##ynd to make the claim
to. Werceffer, which he durft not have thought on for any of the other
three, Bat it fulls out well that that, which is the weakelt in probability,
is {trongelt in proof; for there is a cafe ruled in that more than 1n the reit.
But the true reafon is, that ufage muft over-rule prapriciy of fpeech; and
therefore if all commifiions and inftrutions, and practices, have coupled thefe
four fhires, it is not the map that will fever them.

~To the fecond head he gave this anfwer. Firft, he obferved in general
that they had not fhewed one {tatute, or one book-cafe, or one record (the
commifhions of eyer and ferminer only exeepted) wherein the word marches
was ufed for lordthips marchers fince the ftatute of 34. So that it is evi-
dent, thatas they granted the nature of thole marches was deftroyed and ex-
tinét by 27; fo the name was difcontinued foon after, and did but remain a
very fmall while, like the found of a bell, after it hath been rungand asindeed
it is ufual when pames are altered, that the old name, which is expired, will
continue for a fmall time, : '
~ SeconpLy, he faid, that whereas they had made the comparifon, that
our acceptation of the word was popular, and theirs was legal, becaufe it
was extant in book-cafes, and fiatutes, and records, they muft needs con-
fofs that they are beaten from that hold: for the name ceafed to be legal
clearly by the law of 27, which made the alteration in the thing itfklf,
" whereof the name is but a fhadow; and if the name did remain afterwards,
then it was neither legal, nor © much as vulgar, but it was only by abufe,
and by a trope or catachrefis.

“:¥or. IV, Ll ' THIRDLY.
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" For the firflt of thefe concerning the intention, they brought five rea-
fons.
~ 'Tae firft was that this flatute of 34, was grounded upon a platform, or
rative of certain ordinances made by the King two years before, iz,
325 in which ordinances there is the very clufe, whereupon we difpute,
@iz, That there fhould be and remain in the dominien and principality of
Wales a prefident ‘and a council: In which claufe neverthelefs the word
marches 3 left out, whereby they colleét that it came into the ftatute of 14,
but asa flip without any farther reach or meaning.

' Tue fecond was that the miichief before the ftatute, which the flatute
means to remedy, was, that ¥ ales was not governed according to fimilitude
or conformity with the laws of Englend.  And therefore, that it was 2 crofs
and perverfe conftruction, when the ftatute laboured to draw Walks to the
laws of England, to conftrue it that it fhould abridge the antient fubjeéts of
England of their own laws.
~ Tue third was, that in acafe of fo great importance, it is not like that if the
ftatute had meant to include the four fhires, it would have carried it in a
dark generalword, asit were maifanter, but would have named the {hires to be
comprehended.
~'Tue fourth was the more to fortify the third reafon, they obferved that
the four fhires are remembred and named in feveral places of the ftatute, three
in number ; and therefore it is not like that they wcu]:]’d have been forgotten in
the principal place, if they had been meant, :

.-eflE:m'- fifth and laft was that there is no claufe of attendance ; that the
fherifs " of the four fhires fhould attend the lord prefident and the council,
wherein there was urged the example of the aéts of parliament, which
erected courts 5 as the court of augmentations, the court of wards, the court
of furvey, in all which there are claufes of attendance ; whereupon they in-
ferred that evermore, where a ftatute gives a court jurifdiction, it ftrength-
eneth it with a claufe of attendance; and therefore no fich claufe beine in
this flatute, it is like there was no jurifdiction meant, Nay, farther t
noted, that in this very ftatute for the juftices of Wales, there is a claufe of
attendance from the theriffs of Wales,

In anfwer to their firlt reafon, they do very well, in my opinion, to con-
fider Mr. Attorney’s bufinefs and mine, and therefore to find out for us evi
dence and proofs, which we have no time to fearch; for certainly nothing
can make more for us than thefe ordinances, which they produce: for the
diverfity of penning of that clwfe in the ordinances, where the word
marches is omitied, and that claufe in the ftatere where the word marches
5 added, is a clear and perfect direction what was meant by that word.
The ordinances were mudaol:fry force, and in purfiance of authority given
tothe: King by the ftatute of 27; to what did the flatute extend, only to
Wales? And therefore the word marches in the ordinances is lefe out ; but
the ftatute of 34 refpected not only #ales, but the commixed government,
and therefore the word marches was put in. ‘They might have remem-
bred that we built an a nt upon the difference of penning of that fta-
wite of 34 itflf in the claufes of the fame; lE: that in all other
claufes, which concern only #ales, the word marches is ever omitted ; and
in that claufe alone, that concerneth the jurifdiction of the prefident and coun-
cil, itis inferted.  And this our argument is notably fortified by that they now
fhew of the ordinances, wherein the very felf-fame claufe, touching the prefident
and council, becaufe the King had noauthority to meddle but with #ales, the
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word marches is ‘omitted.  So that it is moft plain that ‘this word conics
not in by chance or flip, but with judgment and purpofe, as un effedtuaf
word : for as it was formerly (aid, ofpofita juxta jfe pofita magis elwceféqmes
and therefore I may likewife urge another place in the ftatute which is ilefe!
out in the ordinance; for I find there is a claufe that the town of Bewdleyy
which is confefled to be no lordfhips marcher, but to lie within the'coumy,
of Worcefler ; yet becaufe it was an exempted jurildiction, is by the  fldtures
annexed unto the body of the faid county. Firft, this fhews that the flas
tute of 34 is not ‘confined to Wales, and the lordthips marchers, but that
it intermeddles with Horceflerflire. Next, do you findany fuch clanfe i
the ordinance of 32?7 No: Why? Becaufe they were :ln_ppl iate w0 Wales.
So that in my opinion nothing could enforee our expoliuon better than the
collating of the ordinance of 32 with the flatute of 34. tomd e
In anfwer to the fecond reafon, the courfe, that I fee often taken in this
caufe, makes me think of the phrafe of the Plalm, farting afide like a broken
bow ; fo when they find their reafons broken, they ﬁart afide to things
not in queftion. For now they fpeak, as if we went about to make the
four fhires #ales, or to take from them the benefit of the laws of England,
or their being accounted amongit the antient counties of Emgland: doth
any man fay that thofe fhires are not within the circuits of England, but
fubject to the juftices of #aks? Or that theyfhould fend but one knight
to the parliament, as the fhires of Walks do? or that they may not fue’ at
Weflminfler, in chancery, or at common law, or the like? No man aflirms
any fuch things; we take nothing from them, only we give them a court of
fummary juftice in certain caufes at their own doors, a
Anp this is mve dofirina to make fuchan oppofition between law and
equity, and between formal juftice and fummary juftice, For there is no
law under heaven, which is not fupplied with equity; for fimmum jus,
Sfimma injuria, or as fome have it, fumma lex, fumma crux. And therefore
all nations have equity ; but fome have law and equity mixed in the fame
court, which is the worfe; and fome have it diftinguithed in feveral courts,
which is the better. Look into any counties Palarine, which are fimall mo=
dels of the great government of kingdoms, and you fhall never find any, but
had a chancery. -
LastrLy, it is ftrange that all other places do require courts of i'umn'lﬂg
juftice, and cfteem them to be privileges and graces; and in this cau
only they are thought to be fervitudes and lofs of birth-right. The univer=
fities have a court of fummary juftice, and yet I never heard that fchelars
complain their birth-right was taken from them. The ftannaries have them,
and you have lately afirmed the jurifdiction ; and yet you have taken away
no man's birth-rizht.  ‘The court at Yer#, whofoever looks into it, was erected
at the petition of the people, and yet the did not mean to calt
away their birth-right. The court of wards is mixed with diferetion and.
equity ; and yet I never heard that infants and innocents were deprived of
their birth-right. Londsn, which is the feat of the kingdom, hath a court
of equity, and holdeth it for a grace and favour; how then cometh this cafe
to be fingular? And therefore thefe be new phrafes and conceits proceeding
of error or worfe ; and it makes me think that a few do make their own
defires, the defires of the country, and that this court is defired by the greater
number, though not by the greater ftomachs. it

In
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. In anfwer to the third reafon, if men be converfunt in the ftatutes of
#his kingdom, it will appear to be no new  thing to carry great matters in
gﬂﬂ words without other particular expreffing, Confider but of the

tute of 26 H. VIIL which hath carried citates tails under the gencral
words of eftates of inheritance, Confider of the ftatute of 16 R. II. of

acmunire, and fee what great matters are thought to- be earried under the
word alibi. And therefore it is an ignorant aflertion to fay that the ftatute
would have named the (hires, if it had meant them.

SeconpLy, the ftatute had more reafon to pafs it over in general words,
becaufe it did not ordain a new matter, but referreth to ufage: and though
the ftatute nerally, vet ufage fpeaks plainly and particularly, which
is the ﬂrong?}thkiﬁ:d of E:m;'hnmﬁn%ccxiﬁ:mi?g. %yfd 1}1:::'.!:3 aﬂdj};m, cum
Jacta videam.

Awp thirdly, this argument of theirs may be ftrongly retorted againft
them: for as they infer that the thires were not meant, becaufe they were
not included by name; fo we infer that they are meant, becaufe they are
not excepted by name, as is ufual by way of previfo in like cafes: and our

inference hath far greater realon than theirs, becavic at the time of the mak- -

ing of the ftatute they were known to be under the juriidiction: And therefore
that ought to be molt plainly exprefied, which fhould work a change, and not
that, which fhould continue things, as they were,

- In anfwer to their fourth reafon, it makes likewife plainly againft them;
for there be three places, where the fhires be named, the one for the extinét=
ing of the cuftom of Gawveltind; the fecond for the abolifhing of certain
forms of affurance which were too light to carry inheritance and frechold;
the third for the reftraining of certain franchifes to that flate they were in bya
former ftatute.  In thefe three places the words of the ftatute are the lord{hips
marchers annexed unto the countics of Hereford, Salsp, &c. :

. Now mark, if the flatute conceived the word marches to fignify lordfhips
marchers, what needeth this long circumlocution? It had been eafier to have
faid within the marches. But becaufe it wasconceived that the word marches
would have comprehended the whole counties, and the ftatute meant but
of the lord(hips marchers annexed; therefore they were enforced to ufe that
peripbrafis, or length of fpeech, :

In anfwer to fifth reafon, I give two feveral anfivers; the one, that
the claufe of attendance is fupplied by the word incidents; for the claufe of
eftablithment of the court hath that word, with all incidents to the fame as
beretofore bath been ufed: for execution is ever incident to juftice or jurif-
diction. The other, becaufeitisa court, that ftandeth not by the act of par-
liament alone, but by the King’s inftruétions, whereto the act refers. Now
no man will doubt but the King may fupply the claufe of attendance; for
if the King grant forth a commiffion of ¢yer and zerminer,” he may command
ahat fherift he willto attend it; and therefore there is a plain diverfity be-
tween this cafe, and the cafes they vouch of the court of wards, furvey,
and augmentations: for they were courts erefted de movp by parliament, and
had no manner of reference either to ufage or inftructions; and therefore
it was neceflary that the whole frame of %I:uﬁ: courts, and their authority
both for judicature and exccution, fhould be deferibed and exprefied by
parliament.  So was it of the authority of the juftices of Wales in the fta-
tute of 34 mentioned, becaufe there are many ordinances de #ove concerning
them; fo that it was a new ereftion, and nota confirmation of them.

) 3 Tuus
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Tuus have L in_ confutation of -their reafons, greatly, %5 I conceite, Uk
firmed our own, as it were with ‘new matter; for mofk of that, they Tt
faid, made for us. But as Lam willing toclear your judgments in taking away
the objections; fol muft farther pray in aid of your memory for thofe thigs,
which we have faid; whercunto they have offered ne manner of “anfiver;
for unto all our proofs which we made, touching the intent of the ftatute.,
which they grant to be the fpirit and life of this queftion, they faid nothing:
as not a word to this; That otherwife the word marches in thie flatute
fhould be idle or fuperfluous: not a word to this; That the ftatute doth ul-
ways omit the word marches in things, that concern only Wales: not a waord
to this; That the ftatute did not mean to innovate but to ratify, and ther-
fore if the fhires were in before, they are in flill: not a word to the realon |
of the commixed government, as that it was neceflary for the rechiming of
Wales to have them conjoin'd with the fhiress that it was neceffury for

. ry ta
commerce and contracts, and properly for the eafe of the fubjects of Ml

againft the inhabitants of the fhires; that it was not profitable that the
parliament meant the Prince thould have no jurifdiction civil in that phice,
where he kept his houfe.  To all thefe things, which we efteemn the weigh-
ticlt, there is affum filentium, afier the manner of children that fkip ever,
where they.cannot fpell. I,
Now topafs from the intent to the word; firft, I will examine the oof3
they have brought that the word was ufed in their fenfe after the ftatute 2
and 34; then I will confider what is gained, if they fhould prove fo much;
and laftly, I will briefly ftate our own proofs, touching the vfe of the
word. :
For the firft, it hath been faid, that whereas T called the ufe of the
word marches after the flatute of 27, but a litde chime at moft of an old
word, ‘which foon after vanithed, they will now ring us a peal of ftatutes
to prove it; butifitbea peal, I am fure it is a peal of bells, and not a peal
of fhot: for it clatters, but it doth not ftrike: for of all that catalogue of
ftatutes I find fearcely one, fave thofe that were anfwered in my former ar-
gument; but we may with as good reafon affirm in every of them the word
marches to be meant of the counties marches, as they can of the lordihips
marchers: for to begin upwards, g
Tue flatute 39 Efiz. for the repair of Wilton-bridee no doubt doth mean
the word marches for the counties; for the bridge itielf is in Horefordpbive,
and the flatute impofeth the charge of reparation upon Herefordflire by
compuliory . means, and permitteth benevolence to be taken in Wales, and
the marches; who doubts, but this meant of the other three thires, which
haye far greater ufeof the bridge than the remote counties of Hales? i _'lf
For the ftatute 5 Bliz. it concerning perjury, it hath a provifa, that it
{hall not be prejudicial to  the council of the marches for punifhing of perju-
1v; who can cfoui:ri, but that here marches is meant of the fhires, cmﬁgqnng;
e perjuries committed in them have been punithed in that court as well a3
in Wales 2 - N
Fom 2 Fd. VI. and the claufe thercin for reftraining tithes of marriage-
portions in /¥ales and the marches, why fheuld it not be meant of counties ?
For if any fuch cuftoms had crept and incroached into the body of the thires
out of the lord(hips marchers, no doubt the flatute meantto reftrain them ag
well there, asin dhe other places. 4
Anp fo forthe flatute of 32 H. VIII. which ordains that the benefit of
that {atute for diftrefs to be had by executors, thould notextend to any lard-
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thip in Wales, or the marches of the fame where Mifs are paid, ' be-
_caufe that imports a ral releafe; what abfurdity is there, if there the
marches be meant for the whole thires? for if any fuch cuftom had fpread fo
far, the reafon of the ftatute is alike.

As for the ftatutes of 37 H. VIIL and 4 Ed, VL. for the making and ap-
pointing of the cuffos rotulorum, there the word marches muft needs be taken
for limits, according to the efymoalogy and derivation : for the words refer not
to Wales, but are thus, within England and Wales, and other the King's ds-
minions, marches and territories, thatis limits and territories; fo 25 I e no
reafon, but I may truly maintain my former affertion, that after the lordthips
marchers were extint by the flatute of 27, the name alfo of marches was dif.
continued, and rarely if ever ufed in that fenfe,

But if it fhould be granted that it was now and then ufed in that fenfe,
it helps them little; for ficft it is clear that the legal ufe of it is gone, when
the thing was extin, for zemen ¢ff rei nomen; o it remains but abufivé, as
if one Id call Guletta, Carthage, becaufe it was once Carthage ; and
next, if the word thould have both fenfes, and that we admit an equivo-
cation, yet we fo overweigh them upon the intent; as the balance is foon

~ YET one thing I'will note more, and that is, that there is a eertain con-
fufion of tongues on the other fide, and that they cannot well tell them-
felves what they would have to be meant by the word marches ; for one
while they fay it is meant for the lordfhips marchers generally; another
while they fay that it is meant for the inward marches on #ales Jide only ;
and now at la.({ are driven toa poor fhift, that there fhould be left fome
dittle lordfhip marcher in the dark, as cafiis omiffus, not annexed at all w0 any
county ; but if they would have the ftatute fitistied upon that only, I fay no
more to them, but aguile non capit mufeas.

. Now I will briely remember unto you the ftate of our proofs of the
word.

__FirsT, according to the laws of fpeech we prove it by the etymology or
derivation, becaufe r%zarcb is the Saxaﬂptmrd ﬁﬂrprﬁnﬁt, :Jrzrd margﬁ:b isﬂi}::m
limitaneus ; this is the opinion of Camden and others,

NexT we prove the ufe of the word in the like cafe to be for counties,
by the example of the marches of Seatland: for as it is prettily faid in
Foalker's mﬁ Gawdy, if acafe have no coufin, it is a fign it is a baftard,
and not legitimate ; therefore we have thewed you a coufin, or rathera bro-
ther, here within our own ifland of the like ufe of the word, And wheress
a great matter was made that the now middle fhires were never called the
marches of Scotland, but the marches of England againft Seotland, or upon
Scotland, it was firlt anfivered that that made no difference ; becaufe fome-
times the marches take their name of the inward country, and fometimes
of the out-country ; {o that it is but inclufivé and exclufive - as for example,
that which we call in vulgar {peech this™ day forzaizhe excluding the day,
that the law clls guindena including the day; and fo likewife, who will
make adifference between the banks of the fea, and the banks againft the fea,
or u the fea? But now to remove all fcruple, we thew them Littleton in
his chapter of grand férjeanty, where he faith, there isa tenure by Cornage
in the marches of Scotland: and we fhew them likewife ‘the Hatute of
25 Edw. 111 of labourers, where they are allo called the marches of Scat-

land.
Vor. IV, Nn THEN
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Tuen we thew fome numbeér of bills exhibited to the council’ thére be-
fore the ftatute, where the plaintiffs have the addition of place contefled within
the bodies of the fhires, and no lordthips marchers, and yer are laid to be in' the
marches. :spbu?

Trexn we (hew diverfe accounts of axditors in the Duchy from . TV,
downwards, where the indorfement s 1w marchiis Walliae, and the conterts
are poffeffions only of Hereford and Glocefferfbire, (for in Sbrapfiire ‘and
Worcefferfbire the Duchy hath no lands) and whereas they would pat'ie
off with a cwigue in fua arte credendum, t would believe them, if it
were in matter of accounts; we do not all ge them as awditors, but' as
thofe that {peak Englifh to prove the common ufe of the word, bouendum ur
U {TUs.

Wz fhew likewife an ancient record of 4 patent to Harbert in 15 E. IV,
where Kilpeck is laid to be in com. Hereford in marchiss Walliae ; and laftly,
we {hew again the ftatute of 27 E. III. where provifion is made, that mén
fhall libourin the fummer, where thz}' dwell in the winter; and there is
an exception of the le of the counties of Si'g&m" and Lancafbire, &c.
and of the marches of Wales and Scotland; where it is moft plain, that
the marches of /#'ales are meant for counties, becaufe they are coupled both
with Staffordand Lancafbire, which are counties, and with the marches of
Seotland which are likewife counties : and as it is informed, the labourers of thofe
four fhires do come forth of their fhires, and are known by the name of Cokers-
to this day. Ly

To this we add two things, which are worthy confideration; the one
that there is no reafon to putus to the proof of the ufe of this word marches
fixty years ago, confidering that ufage fpeaks for us; the other that there
ought not to be required of us to fhew fo frequent an ufe of the word'
marches of ancient time in our fenfe, as they fhewed in theirs, becaufe there
was not the like occafion: for when a lordfhip marcher was mentioned it
was of neceflity to Ia_}r it in the marches, becaufe they were out of all coun-
ties, but when land is mentioned in any of thefe counties, itis faperflucus
to add in the marches ; fo as there was no occafion to ufe the word marches,
but either for a more briefand compendious fpeech to avoid the naming of the'
four fhires, as it is in the ftatute of 25 E.III. and in the indorfement of
accounts, or to give a court cognizance and jurifdi€tion, as in the bills of
comphint, or ex abundanti, as in the record of Kilpeck. kL

Tuere refteth the third main part, whercby they endeavour to weaken
and extenuate the , Which we oigrtﬂuching practice and poffeffion, whetein
they alledge five things, . =l

jg; rsT, that Briffo/ wasin until 7 Eliz. and then exempted.

SeconpLy, that Chefbire was in until 11 Eliz. and then went out.

TuirpLy, they alledge certain words in the inftructions to Chelmley vice-
prefident in 11 Ekiz. at which time the fhires were firit comprehended ' in
the inftruétions by name, and in thefe words anvexed by ‘our commiffion :
whereupon they would infer that they were not brought in the ftatute, bt
only came in by inftructions, and do imagine that when Che/bire went out, they
came in. !

FourTHLY,, they fay that the intermeddling with thofe four fhires be-
fore the ftatute was but an ufurpation and toleration rather than any lawful and
fettled jurifdiction ; and it was compared to that, which is done by the judges
in their circuits, who end many caufes upon petitions. ]

Firreoy,
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_FisTnLy, they alledge Sic Fobu Mullen’s cae, where itis faid confuctuds
non, pracjudicat veritats, : :
Tuere was moved alfo, tho' it were not by the council, but from the
jud‘f: themiclves, as an extenuation, or at lealt an obfeuring of the proofs
of the ufage and pratice, in that we {hew forth no inftructions from 17 H. VIII,

to 1 Mariae,
To thefe fix points I will give anfwer, and as T conceive with fitil-

0.

For Briflol 1 fay, it teacheth them the right way, if they can follow it ;
for Briffol was not exempted by any o inion of law, but was left out of the in-
ftructions upon fupplication made to the Queen. : :

For Chefbire we have anfwered it before, that the reafon was, becaufe it
was not probable that the flatute meant to make that fhire fubject to the juril-
diétion of that council, confidering it was not fubjet to the high courts at #7%/-
minfler, in regard it was a county Palatine. And whereas they faid, that o
was Flintfbire too, it matcheth not, becaufe Flintfhire is named in the flatute
for one of the twelve (hires of #ales.

W fhewed you likewife cffectual differences between Cheflire and thiefe

other fhires: for that Chefbire hath a chancery inifelf, and over Cheflire
the Princes claim jurifdiction, as earl of Chefler; to all which you reply
nothing.

Tugrerore Iwill add thisonly, that Chefbire went out fecunds flumine,
with the good will of the ftate; and this is fought to be evicted adverfs

" fumine, crofs the ftate ; and as they have opinion of four judges for the extlo--

ing of Chefbire, fo we have the opinions of two great learned men, Gerrard
Eﬁ ey, for the including of #Worceffer ; whole apinions, confidering it was
but matter of opinion, and came not judicially in queition, are not inferior to
any two of the other; but we fa t there is no oppofition or repugnancy
between them, but both may ftand.

~ For Chalmley’s inftructions, the words may well ftand, that thofe [hirés are

annexed by commiffon ; for the King's commiffion or inftructions (for thofe:

words are commonly confounded) muft co-operate with the ftatute, or elie

they cannot be annexed.  But for that conceit that they (hould come in' but in‘

11, when Chefbire went out, noman that is in his wits can be of that opinion,
ifhe mark it: for we fee that the town of Gloceffer, &c. is named in in-
ftructions of 1 Mar,and no manam fure will think that Glsceffer town fhould
be in, and Gloceflerfbire out.

_ For the conceit that they had but jurs/dictionem precariam, the precedents
fhew plainly the contrary ; for they had coercion, and theydid fine and imprifon,
which the judges do not upon petitions ; and befides, they muft remember that
many of our precedents, which we did fhew forth, were not of fuits originally
commenced there, but of fuits remanded from hence out of the King's courts,
as to their proper jurifdiction.

Fog Sir Fobn Mullen's cafe, the ruleis plain and found, that where the lw
appears contrary, ufage cannot controullaw, which doth not at all infringe the
rule of gptima ft%um interpres confietuds; for ufage may expound law, though
it cannot over-rule law.

But of the other fide 1 could thew you many cafes, where {tatutes have
been expounded direcily ag;}nﬂ: their exprefs letter to uphold precedents and
ufage, as 2, & 3, Phil. €& Mar. npon the ftatute of Weftminfter, that ordained
that the judges coram quibus formatum erit appelium fhall enguire of the
damages, and yet the law ruled that it fhall be enquired before the judges of

I nifi
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A draught of an aét againft an ufurious fhift of

' gain, in delivering of commodities inftead of mo-

- ney, made by the Lord Chancellor Bacon, found

amongft his lordfhip’s papers by Dr. Rawley, and
recommended by him to be publithed.

HEREAS it isan ufualpractice, to the undoing and overthroiving mary
5% young gemtiemen and others, that when men are in neceffity, -mf defire
borrewmoney, they are anfivered, that monéy cannot be had, tut that they
may bave commodities fold unto them upon credit, whereof they may make money
as they can : in which courfé it ever comes to pafé, not only that fuch commoditics
are bought at extreme bigh rates, and fild again far under foot to a dowble lof ;
but alfo that the party which is to borrews, iswrapt in bonds and counter-bonds 1
Jo that upon a little money which be receiveth, be s fubject to penalties and fuits
eat value

IEE it therefore enacted by the authority of this prefint parliament, that
if amy man after forty days, from the end of this prefent feffion of parliament

20 be accounted, fhall fel] r’ngrﬁ Jale any quantity g wares or commodities unto
- Jiuch a ane as is no retailer, chapmany or known of the fame commodi-
ties, and knowing that it is bought to be fold again, to i’fg and_furnifb any
‘:?& that tradeth not in the fame commodity with maney, be ball be witbout
all remedy by law, or cuftom, or decree, or uﬁ% to recover or demand any
Jatisfatlion for the faid wares or commodities, affurance foever be
Mﬁzd _efy,pmmprprwmﬁ'f the party, or any other inﬁrkﬁj‘g
And that all and affurances whatfoever made for that purpofe directly or

tﬁm&% fdlf be utterly void,
AND beit farther enacted by the authority aforefaid, that every perfin,
which fball after the time aforefaid be ufed or employed as a broker, mean or

procurer, for the tak: uch commodities, fhall forfeit for ch
offence the of one ﬁ:ﬁﬂﬁ po{;rit, the fame to ﬁfﬂ &e. n{d' il ;:?ﬂ?'{&ff

%ﬁeﬂ JSix mantbs imprifinment, without boil or marmprife, and by the
pritory.

Vor. IV. Oo ORDI-
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Decreess

ORDINANCES

By the Lord Chancellor B_7CO N,

For the better and more regular adminiftration of Juﬁlpem
the chancery, to be daily obferved, faving the prerogative of
the court. :

O decree fhall be reverfed, altered, or explained, being once under
the great feal, but upen bill of review ; and no bill review fhall
be admitted, except it contain either error in law, appearing in the

body of the decree, without farther examination of matters in fa®, or fome
new matter which hath rifen in time after the decree, and not any new proof
which might have been ufed when the decree was made: neverthelefsu new
proof, that is come to light after the decree made, and could not pﬂ{ﬁ&?]ﬁtﬂ
been ufed at the time, when the decree pafied, a bill of review may be ed
by the fpecial licence of the court, and not otherwie, ' :

2. In cafe of mifcafting (being a matter demonttrative) a decree may be
explained, and reconciled by an order withouta bill of review ; not under- .
ftanding by mifeafting any pretended mifrating or mifvaluing, but only error in
the auditing or numbering, N dft

3. No bill of review fhall be admitted, or any other new bill to c]:l:@gﬁ_j,:nar-‘
ter decreed, except the decree be firft obeyed and performed ; as if it ‘be for
land, thar the poffeffion be yielded ; if it be for money, that the moncy be
paid ; . if it be for evidences, that the evidences be brought in ; and foin other
cales which fland upon the ftrength of the decree alone, i
* 4. Bu if any act be de to be done which extinguifheth the parties
right at the common law, as making of affurance or releafe, acknowledging.
fatisfaction, cancelling of bonds, or evidences, and the like; thofe parts of
the decree are to be fpared until the bill of review be determined ; but fuch fba-
ringis to be warranted by publick order made in court.

5- No bill of review fhall be put in, except the party that prefers it enter
into recognizance with fureties for fatisfying of cofts and damages for the delay,
if it be found againft him.

6, No decrecs fhall be made upon pretence of equity, againft the ex
proviiton of an act of parliament : neverthelefs if the conftruétion” of fuch adt
of parliament hath for a time gone one way in gencral opinion and reputation,
and after by a later judgment hath been controlled, then relief may gr: given
upon matter of equity, for cafes arifing before the faid judgment, becaufe the
fubject was in no default.

- ImprisonmENT for breach of a decree is in nature of an exccution,
ang therefore the cuftody ought to be flraight, and the party not to have

any
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any liberty to go abroad, but by ipecial licence of the Lord Chancellor ; but no
clofe imprifonment is to be, but by exprefs order for wilful and extraordinary
ptsand difobedience; as hath' been ufed: : E . .

“8. Iy eafe of enormous and obftinate difobedience in breach of a deerece,

an injunétion isto be granted b poena of afum; and upon affidavif, or other

fufficient proof, of perfifting in contempt, fines are to be pronounced by the

Lord Chaneellor in open court, and the fame to be eftreated down into the

hanaper if caufc be, by a fpecial order.

9. In cafe of a decree made for the poffeflion of land, a writ of execu-
tion goes forth; and if that be difobeyed, then procefs of contempt according
to the courfe of the court againft the perfon, unto a commiflion of rebellion;
and then a Serjeant at Arms by fpecial warrant: and in cafe the Serjeant at
Armgcannot find him, or be refifted ; or upon the coming in of the party, and
his commitment, if he perfift in difobedience, an injunction is to be granted
for the poffeflion ; and in cafe alfo that be difobeyed, then a commiffion to the
theriff to put him into poffeffion.

10. WHERE the party is committed for breach of a decree, he is not to
be enlarged until the decree be fully performed in all things, which are to
be done prefently.  Butif there be other parts of the decree to be performed
at days, or times to come, then he may be enlarged by order of the court
quu recognizance, with fureties to be put in for the performance thereof

e futuro, otherwife not, :
~ 11. WaERE canfes come to a hearing in court, no decree bindeth any
perfon who was ot {erved with procels ad audiendum judicium, according to
the courfe ofthe court, or did appear gratis in perfon in court,

12. No decree bindeth any t};ﬁammﬂh in bena fide, by conveyance from
the defendant before the bill exhibited, and is made no party, neither by bill
nor the order: but where he comes in pendente lite, and while the fuit is in
full profecution, and without any colour of allowance or privity of the
eontt, there regularly the decree bindeth ; but if there were any intermiffion
of fisit, or the court made acquainted with the conveyance, the court is to give
order upon the fpecial matter acmrdi:g to juftice,

13. WHERE caufes are difmifled upon full hearing, and the difmiffion Difmifions
figned by the Lord Chancellor, fuch caufes thall not be retained again, nor
new bill exhibited, except it beupon new matter, like to the cafe of the bill of
review.

14. In cafe of all other difmiffions, which are not upon hearing of the
caufe, if any new bill be brought, the difmiffion is to be pleaded ; and " after
reference and report of the contents of both {uits, and confideration taken
of the former orders and difiniffion, the court fhall rule the retaining or
difmiffing of the new bill, according to juftice and the nature of " the

15. Arr fuits grounded upon wills nuncupative, leafes parol, or ‘v
long leafes that tend to the defeating of the King's tenures, or for the ftablifh-
ing of perpetuitics, or grounded upon remainders put into the crown, to
defeat purchafers; or for brokage or rewards to make marriages; or for
bhargains at play and wagers; or for bargains for offices contrary to the
ftatute of ¢ and 6 Edio, V1. or for contracts upon uﬁlgur fimony, are regularly
to be difmiffed upon motion, if they be the tole effect of the bill; and it there
be no fpecial circumitances to move the court to allow their proceedings, and
all fits under the value of ten pounds, are regularly to be difmifled. 77, poflea
Sedt. 58, Go. ;

- 1 16, Dis-
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16. DisMissions are ly to be prayed, and had, either ! hear-
ing, or upon plea unto the m » When the caufe comes firft into them 3, but
diimiffions are not tobe prayed after the parties have been at charge of exami-
nation, except it be upon fpecial caufe, - ey o <

17. Ir the plaintiff difcontinue the profecution, after all the defendants have
anfwered, above the fpace of one whole term, the caufe is to be difinifted of
courfe without any motion ; but after replication put in, no caufe is to be dit
miffed without motion and order of the court. Wi

18. DousLE vexation is not to be admitted ; but ifthe {ue for the fime
caufe at the common law, and in chancery, he is to have a ¥ given to make
his election where he will proceed, and in default of making fucildc&hmtﬁlx
difimiffed. T it

19. Wi ERE caufes are removed by fpecial certiorari upon a bill, containe
ing matter of equity, the plaintiff is, upon receipt of his Writ, to put in
bond to prove his fuggeftions within fourteen days after the receipt ; which
ifhe do not prove, then upon certificate from cither of the examiners pre-
fented to the Lord Chancellor, the caufe fhall be difimiled wich cofts, and a
procedends to be granted, ,

20, No injunttion of any nature fhall be granted, revived, diffolved or
ftayed upon any private petition. _

21 Npc??njun&inu to ftay fuits at the commen law fhall be granted upon pri-
ority of fuit only, or upon furmife of the plaintifts bill only ; but upon mat-
ter confeffed in the defendant’s anfwer, or matter of record, or writing plainly
appearing, or when the defendant is in contempt for not anfivering, or thar
the debt defired to be ftayed apmxh to beold, and hath flept long, or
the creditor or the debtor hath dead fome good time before the  fuit
brought.

a-f: WhERE the defendant a not, but fits an attachment; or when
he doth appear, and departs without anfwer, and is under attachment for
not anfwering ; or when he takes oath he cannot anfier without fight of evi-
dences in the country ; or where after anfiver he {ues at common law by attor-
ney, and abfents himfelf beyond fea ; in thefe cales an injunétion is to be granted
for the ftay of all fuits at the common law, until the party anfwer or appear in
perfon in court, and the court give farther order : bu neverthele(s upon anf;
putin, if there be no motion made the fame term, or the next gemmlﬁ
after the term, to continue the injunction in regard of the infufficiency of the
anfiver put in, or in regard of matter confefled in the anfwer, then “the in-
Junction to die and diffolve without any fpecial order.

23. In the cafe aforefaid, where an injuncion is to be awarded for ftay
of fuits at the common law, if the like fuit be in the chancerv, either
by feire facias, or privilege, or Englifh bill, then the fuit is to be ftayed by
order of the court, asit is in other courts by injunction, for that the court can-
not enjoin itfelf,

24. WHERE an injunction hath been obtained for flaying of fuits, and no
profccution is had for the fpace of three terms, the injunction is to &l of jtelf
without farther motion, - _

25 anﬁlﬂ abthill comes ;lh.:&“ an a:rc{ll:] at the common law for debt,
no injunétion thall be granted without bringing the principal money into court,
txoaplolt there appear uf': the defendant’s anfwg%, or ﬁgt of nfn};ltin@ plain
matter tending to difcharge the debt in cquity ¢ but if an injunction be awarded,
and difobeyed, in that cafe no money fhall be brought in, or depofited in re-
gard of the contempt, ; - g e
26. In<
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o6 Tnguncrions for pofleMion are not to be granted before a_ decree,
h}J’%ﬁt 'tﬁc;c}jaﬂ':ﬂibh I‘ft.%bﬂunthm:d by the {pace of thiree years, before
{i:&lmll exhibited, and upon the fame titles, and not upon any title by leafe,
of otherwife determincd. viop shador 2010 |
~ 27,1y cfe where the defendant fits all, the procels of contempt, and
ééﬁnébﬁ’fﬂunﬂ by the Serjeant at Arms, or refilts the Segjeant, or makes refcue,

o

r not hifelf within the year, then an injunction for the potletion.

‘28, Inyuncrrons aginit felling of dmber, Lﬁhu ving up of ancient pa-
res, or for the maintaining of inclofures, or the like, ﬂlaﬁ be granted ac-

cording to the circumflances of the cafe; but not in cafe where the defen-

dant upon his anfiver chimeth an eftate of inheritance, except it be where be
chimeth the land in truft, or upon fome other fpecial ground,

ion fhall be granted of the land in_queftion; and if the defendant .

149

“29. No fequeftration {hall be granted but of lands, leafes, or goods in Sequefira-

30. WiERE a decree is made for rent to be paid out of land, or a fum of
m to be levied out of the profits of land, therea fequeftration of the fame
lands being in the defendant’s hands may be granted. ,

31. Wi erE the decrees of the provincial council; or of the court of requells,
or the Queen's court, are by contumacy or other means interrupted ;. there
the court of chancery upon a bill preferred for corroborations of the fame jur
rildiltions, decrees, and fentences; {hall give remedy. e
- . 32. WHERE any caufe_comes to a hearing that hath been formerly de-
creed in any other of the King's courts at Wefminfler, fuch decree fhall be
firft read, and then to proceed to the reft of the evidence on both fides.

1, and not of any other lands or goods; not contained in the fuits. tions.

4. SunTs after judgment may beadmitted according to the antient cuftom Siits aftes
#@ chancery, and the late royal decifion of “his Majefty; of record, _.‘gfu(r‘“"']‘m““t‘
nd
il

olemn 4 deliberation: but in fuch fuits it is ordered, that bond be put
f# ggjﬁeﬁﬁ to prove the fuggeftions of the bill. ¥ r ey
. ?;:.h cREEs upon fiits brought after judﬁ,rmnt fhall contain no words
to make void or weaken the judgment; but wall only correét the corrupt
conftience of the party, and rule him to make reftitution; or perform other
adls, according to the equity of the caufe.

| ~ Orders, and the Oﬁs afréa REGISTERS:

35 HE regifters are to be fivorn, as hath been lately ordered:
- 6. Ir any order fhall be made, and the cdurt nbt informed of
the lait mamini order formerly made, no be]icﬁ:ilftmlefﬂbc taken by fuch or-
er, a5 granted by abufe snd furmeption; and o that end the regifters Sughe
duly to mention the former orderin the later. v -
35, No onder fhall be explained upon any private petition but id court
as a:g:y are made, and the regifter is to fet down the orders asl_ﬁ? were
- pronounced by the court, trulyat his peril, without troubling the Chan-
cellor by any private attending of him to exphin his meaning; and if any
- explanation, Be defired, it is to be done by publick motioti, w the othér
: ﬁfr% may be heard. T i o :

38, No draught of any order fhall be delivered gath% regifter to either
party, without keeping a copy by him, to the end t if the order be not
. entered; neverthelefs the court may be informed what was formerly done;
Vor.IV. Pp and
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and not put to new trouble and hearings and to the end alio that knowledge:
of orders be not kept back too long from cither party; but may preli:nﬂgr, np" j
pear at the office.

39. WHERE a caufe hath been debated upon hmrmg nf both- m
and opinion hath been delivered by the court, and neverthelels the caufe.
referved to treaty, the regifters are not to omit the opinion of thu colurt, i |
draw! ing of the order of reﬁ:rence, except the court doth declare
that it be entred without any opinion either way; in which cafe neverthe- |
lefs the regifters are out of their thort note, to j’mw up fome more full re-
membrance of that that paffed in court, to inform the court if the mnE‘wmc
back and cannot be agreed. e wrmihihin

40, THE regifters upon fending of their draught unto the cb!m&lﬂftha
parties, are not to refpect the interlineations, or alterations of the faid coun
fel (be the faid counfel never fo great,) farther, than to put them in mmmn-‘h
brance of that which was truly delivered in court; and foto conceive dnmd:;
upon their cath and duty, without any farther refpect.

41 Tueregiflers are o be careful in the pennm and drawing up of dr.-ﬂ
crees, and fpecial matters of difficulty and weight; and thwe&l: when
they prefent the fame to the Lord Chancellor, they ought to give him un-
dr:rﬂfmdmg which are fuch decrees of Wt’.lghr that they may be rﬁﬂ aud
reviewed before his lordfhip fign them. ah

42, Tue decrees granted at the rolls are to be prefented to his Iordﬂup;
with the orders whereupon they are drawn, within two or three days :ﬁnr v
Every term. .

:.Y Injuncrrons for poffefiion, or for.flay of fuits after vc:rd:&,amtﬂ-
fmﬁm&nm:l to his lordihip, together with the orders whereupon they go.

that his lordibip may take confideration of the order b:forc hﬂﬁgn-

44. Waere any order upon the fpecial nature of the cafe fhall be madf.:-
agalnit any of thefe general rules, there the regifter fhall plainly and ex-.
prefly fer down the particulars, amﬁ}ns and grounds, moving the court 1o
vary from the general rule, -

45. No reference upon a demurrer, or queftion touching the _p.n’lﬂt&hm
of the court, {hall be made to the maﬂ'm of the chanccr}r, but fuch de-:
murrers {hall be heard and ruled n court, or b}r the Lord CIunmllorhm.
felf.

46.No order fhall be made for the mn.ﬁrlmng or rntlfj.rmg of nn].r re-
port without day firft given, by the fpace of a fevenight at the leaft, tﬂ{pﬂlk
to it in court.

47. No refererice fhall be made to any mafters of the court,, :
other commiffioners to hear and determine, where the caufe is Ih‘g:
a5 to examination of witneffcs, except it be in caufes of parties near in,
blood, - or of extreme poverty, or by confent and general reference .of
the eftate of the caufe, except it be by confent of the parties mbefpanngly..
granted.

48. No ;Pnrt fhall be refpected in court, which exceedeth the wa:mt
of l:h:: order

49. TuE mafters of the court are regmred not to certiff the ﬂﬂ:nfnn .
caufe, as if they would make breviate of the evidence on ﬁt.ﬁ!, whic
doth little cafe l.'.hl: court, but with fome otherwife in cafe they
think it too doubtful to give opinion, nndogercﬁm make ﬁeh fpecial cer=.

- tificate
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aifignky the caufe s to  goon 1o a judicial hearing; without refpect Iad to
Mm'; WEIIL 11 1 X > 9 10F 3 : : - ‘

0. MATTERS of account, unlefs it be in very weighty caufes, are not
.ﬁkéﬂllhﬂiﬂﬂl[‘t; but to be prepared by reference; with this differerice ne-
vetthelefi; that the caufe comes firft to a hearing; and upon the entrance
i::‘ o a hearing, they may receive fome direttion, and be turned over to
e accounts ‘confidered, except buth parties before a hearing do con-
:f;:i_w:_;&tfum of the examination of the accounts, to make it more ready

“a hearing.

~5% Tugs like conrfe to be taken for the examination of court rolls, upon
cuftdms and copies, which fhall not be referred to any one matter, but to
two mafters at the leaft, :

¥ P,*h&t reference to be made of the infufficiency of an aniwer; without
fhewing of fome particular point of the defect; and not upon furmife of the
infufficiency in general. i )

§3. WHERE a truft is confeffed by the defendant’s anfwer, there needeth
no fa hunn% of the caufe, but a reference prefently to be made upon
the account, and fo to goon to a hearing of the accounts. _

g In all fuits where it fhall appear; upon the hearing of the caufe, that gy, i
the " plaintiff had not prebabilem caufam litigandi, he (hall pay unto the defenz court.
dant his utmoft cofts, to be affefied by the court, - L il oaa P

155. Irany bill, anfwers, replication, or rejoinder, fhall be found of an im- g, demer-
3 modinte both the party and the counfel under whotfe hand it paffeth ress, anfwers ,
fall e firios
56.1r there be contained inany bill, anfwer, or other pleadings, or any in-

mﬂ'ﬂ?’ any matter libellous or flanderous againft any that is not party to

the fuit, or againit fuch asare parties to the fuit, cl.:(pﬁﬂ matters impertinent,  or
in ion of the fettled authorities of any of his qun:fB"s courts; fuch
bills, ‘anfwers, ings, or interrogatories {hall be taken off the file and fup-
flcd, and the parties feverally punifhed by commitment or ignominy, as
thall be thought fit for the abufe of the court, and the counfellors at law, “‘who
have fet their hands, fhall likewife receive reproof or punifhment, if caufe be.
#;;DRM URRERS angrgll:ms which l:endptrﬁiiﬁharge the fuit fhall be heard
1k upon every day of orters, that the fubject may know whether he (hall
need: attendance or no. B
58. A demuirer is properly upon matter defective, contained in the bill it
felf, and no foreign. matter; but ]:;ati:ka is of foreign matter to difcharge
or dtay the fiit, as that the canfe been formerly difmifled, or that
l'gl;lium? is outlawed, orexcommunicated; or there is another bill depending
for the fame caufe, or the like: and fuch plea may be put in without oath,
18 ‘cale where the matter of the plea appear upon record; but if it be an
thing that doth not appear upon record, tﬁfe;iea mult beuponoath.
‘-59.No plea of outlwry fhall be allowed without pleading the record
Jutpede. fizilli, nor plea of excommunication, without the feal of the or-
dinary. : i ety
- Wb Wy ERE any fuit ﬂgpmm]\ upon the bill to be of the natures which
are regularly to be difmifled according to the fifteenth ordinance, fuch matter
is' %o be fer forth by way of demurrer. , '
S6pe Wiaiere an anfwer fhall be certified infufficient, the defendant is to
cofts; and if a fecond anfwer be returned infufficient, in the points be-
ore-certified infufficient, then double cofts, and upon the third treble cofts,
and-npon the fourth quadruple cofts, and then to be committed alfo unltil
e
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he hath made a perfeét anfwer, and to be examined upon in .
touching the pﬂi.i:lsPSEfﬂfﬁﬂ: in his anfwer; but if any anl'wepf be mniﬁ fuf-
ficient, the plaintiff is to pay cofts. - e

62. No infufficient anfwer can be taken hold of after replication put in, be-
caufe it is admitted fufficient by the replication.

63. An anfwer to a matter charged as the defendant’s own fi& muft be
dirett, without faying it is to his remembrance, or as he believeth, if it be
laid down within feven years before; and if the defendant deny the £,
he muft waverfe it direétly, and not by way of negative pregnant; as if g
fact be kid to be done with diverfe circumitances, the defendant may not
traverfe it literally as it is laid in the bill, but muft traverfe the point of fisb-
ftance; fo if he be charged with the receipt of one hundred pounds, he muft
traverfe that he hath not received a hundred pounds, or any part t]].l:'!mffi‘xq#
if he have received part, he muit fet forth what part. - s

64.Ir a hearing be prayed upon bill and anfiver, the anfwer muft be ad-
mitted to be true in all points, and a decree ought not to be made, but upen
hearing the anfiver read in court, =

65. Wnere no countel appears for the defendant at the hearing, and
the procefs appears to have been ferved, the anfiwer of fuch defendant is to
be read in court. e

66. No new matter is to be contained in any replication, except it be to
avoid matter fet forth in the defclnda_ul:'s anfwer.

67. ALL copies in chancery fhall contain fifteen lines in every fheet thereof, ;
wﬂtt?m orderly and unwaftfully, unto which fhall be !'uhf;r?bed the name
of the principal clerk of the office where it is written, or his deputy, for
‘whom he will anfwer, for which only fubfcription no fee at all fhall be

Commifions, _ 08. ALL commiffions for examination of witneffes thall be fiper interr, in-
examinati-  clufis only, and no return of depofitions into the court fhall be received, but
":':f.l' u:;f “efuch only as fhall be either comprifed in one roll, {ubfcribed with the name
PR of the commiffioners, or elfe in diverfe rolls, whereof each one fhall be 4
fubferibed. =t TR
6g. Ir bcﬂnprﬁ{:a join in commiffion, and upon warning given the de-
fendant bring his commiffioners, but produceth no witneffes, nor miniftreth
interrogatories, but after feek a new commiffion, the fame fhall not be grant-
ed: but nevertheles upon fome extraordinary excuie of the defendant’s de-
fault, he may have liberty granted by fpecial order to examine his witnefles
in court upon the former interrogatories, giving the plaintiff or his aworney
notice, that he may examine alfo if he will. - ;
o, THE defendant is not to be examined u interrogatories, except
it be in very fpecial cafes, by exprefs order uf'tﬁnmun, to fift out fome
fraud or practice pregnantly appearing to the court, or atherwife upon
‘offer of the phintifft to be concluded by the' anfiver of the defendant with-
out any liberty to difprove fuch anfiver, or to impeach him after of per-
ury.
4 71. DECREES in other courts may be read upon hearing without the
warrant of any fpecial order: but no depofitions taken in any other court
are to be read but by fpecial order, and regularly the court granteth o
arder for reading of depofitions, except it be between the fame parties, and
upon the fame title and caufe of fuit. V'

%3, No
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® L ""
2. No examination is to be had of the eredit of any witnefs but by fpcciat
J:;whﬂ:n i dparingly to be granted,
Sz Wrrnesses (hall not be examined i perpetuam rei memorian, except
it E the ground of a bill firit put in, and anfwer thereunto made, and
the ot his attorney made acquainted with the names of  the
witneffes that the plaintiff would have examined, and fo publication to be
-of fuch wimefles with this reftraine neverthelefs, that no benefic thall he
-taken of the depofitions of fuch witnefles, in cafe they may be broughe
“va -woce upon the trial, but m::lry to be ufed in cafe of deith before the
trial, or age, or in;gumwy, or ablence out of the realm at the trial,
20740 No witnefles fhall be examined after publication, except it be by A iafermans
‘confent, or by I'lxcial order, ad informandam confeientiam judicis, and then el
to be brought clofe fealed up to the court to perufe or publith, as the court’  ~
fhall think good.
75- No affidavit fhall be taken or admittediby any mafter of the chancery, Agdavits.
tending to the proof or difproof of the title, or matter in queftion, or touch-
ing the merits of the caufe, neither fhall any fuch matter be colourably in-
ferted in any affidavit for ferving of
- 76. No affidavit fhall be taken againft affidavit, as far as the mafters of the
chan can have knowledze ; and if any fuch be taken, the latter affida-
vit not be ufed nor read in court.
77- In cafe of contempts grounded upon force or il words, upon ferving
of procefs, or upon’ words of fcandal of the court, proved by affidavit, the
* party is forthwith to ftand committed ; but for other contempts againft the
orders or decrees of the court an attachment goes forth; firft, upon affida-
vit made, and then the party is to be examined upon in tories, and his
examination referred ; and if upon his examination he confe matter of con-
he is to be committed ; if not, the adverfe party may examine wit-
to prove the contempt: and therefore if the contempt appear, the
Jparty is to be committed, but if not, or if the party that purfues the con-
) faill in putting in interrogatories, or other profecution, or fail in the
m empt, then the party charged with the contempt is to be
'gmcr cofls,

=8, tare in contempt, fpecially fo far as preclumation of rebellion,
auzmt to be heard, neither in t};ut fuit, nor any other, except the court of
fpecial grace fufpend the contempt. '
79 IMPRISONMENT upon contempt for matters paft, may be difcharged
of grace after futficient punithment, or otherwife difpenfed with : but if the
- imprifonment be for not performance of any order of the court in force, they
ought not to be difcharged except they firft obey, but the contempt may
- be fufpended for a time,
8o, INJuncTIONS, foqueltrations, difniffions, retainers upon difmiffions, Petitions,
or final orders, are not to bé granted upon petitions,
- B1. No former order made in court is to be altered, croffed, or explained
‘upon. any petition ; but fuch orders may be ftayed upon petition for a fmall
flay, until the matter may be moved in court,
3 No commiffion for examination of witnefles {hall be difcharged ; nor
~no examinations or depofitions fhall be fupprefied upon petition, except it
- be upon point of courfe of the court firft referred to the clerks, and certifi-
m&g. No demurrer fhall be over-ruled upon petition,

. Yor. IV, Q. q 3 84. No
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ORDINANCES IN CHANCERY.

84. No fiire facias (hall beawarded upon recognizances not envolled ot
upm‘:u{- reuugn"ganué}r enrolled, unlefs it be upﬁﬂ examination of rheiﬂﬁﬂréltﬂﬁiﬁ
the writ; nor no recognizance fhall be enrolled after the year; except i be'ip.
on fpecial order from the lord chancellor. - ul g0

8¢. No writ of ne exeat regnum, prohibition, confultation, ' flatute of Nar-
thampton, certiorari fpecial; or 'ﬁ;mﬂ"c‘m’a fpecial, or certiorari or provedends
general, more than once in the fame caufe 5 babeas corpus, or corpus cu daifir,
vi laica removend’, or reftitution thereupon, dv coronatore & viridaria’eli-
gendo, in cale of a moving de bomine repleg. afiz. or fpecial patent] do'bal
liva amovend', certiorari fiper irm{féﬂmﬁm:ﬁm Jadl. coram comnmiflariis

fs without warrant under the Lord Chin-
cellor’s hand, and figned by him, fave fuch writs ad quod dampnum, as (hall
be figned by mafter attorney, - Svi1 %90 Jied

86, WrrTs of privilege are to be reduced to a better rule, both for the
number of perfons that fhall be privileged, and for the cate of the privilege;
and as for the number it {hall be {et down by febedule : for the cafe it 'k o
be underftood, that befides perfons privileged as attendants u the court,
fuitors and witnefles are only to have privilege, ewnds, redennds, & morando,
for their neceffary attendance, and not otherwife ; and that fuch writ of
privilege difchargeth only an arreft upon the firft procefs, but yet, where at
fuch times of neceffary attendance the party is taken in execution, it & a
contempt to the court, and accordingly to be punifhed. v o il

87. No jfupplicavit for the good behaviour fhall be granted, but upon
articles grounded upon the oath of two at the leaft, or certificate of any one
juftice of affize, or two juflices of the peace, with affidavit that it is their
hands, or by order of the ftar-chamber, or chancery, or other of the }hngs
courts, iR

88. No recognizance of the good behaviour, or the peace taken in the
country, and certified into the petty-bag, fhall be filed in the year without
warrant from the Lord Chancellor. e

8. WriTs of ne exeat regnum are properly to be granted according to
the fuggeftion of the writ, in refpect of attempts prejudicial to the King and
ftate, in which cafe the lord chancellor will grant them upon prayer of any
the principal fecretaries without caufe thewing, or upon fuch information as
his lordfhip fhall think of weight : but otherwife alio they may be granted’
according to the Pr:t&lcc of long time ufed in cafe of interlopers in trade,
orcat bankrupts, in whofe eftate many fubjects are interefted, or other cafes
that concern multitudes of the King's fubjecis, alfo in eafe of duels and di-
verfe others. : b sd'y)

go. ALy writs, certificates, and whatfoever other procefs ret. coram :
int Canc. {hall be brought into the chapel of the rolls, within convenient
time after the return thereof, and fhall be there filed upon their;#mp,-t.ﬁim
and bundles as they ought to be; except the depolitions of wimelies, which’
may remain with any of the fix clerks by the fpace of one year: next after
the caufe fhall be determined by decree, or otherwife be difmiffed. ' 0

gI. ALL injunétions fhall be inrolled, or the tranfeript filed, to the end
that if ‘occafion be, the court may take order to award writs of féire facias
thereupon, as in antient time hath been ufed. ' Pl

92. ALL days given by the court to theriffs to return their writs, or bring
in their prifoners upon writs of privilege, or otherwife between party and
party, fhall be filed, cither in the regifter’s office, orin the petty-bag refpec-
tively ; and all recognizances taken to the King’s ufe, or unto the court, fhall
’ ; | gl SAHT e
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be duly inrolled in convenient time, with the derks of the inrollment, -and
calendars made of them, and the calendars every Michaelmas term 10 be pre-
fented to the Lord Chancellor. :

- 93. In cafe of fhits upon the commiffions for charitable ufes, to avoid
charge, there fhall needino hill, but only exceptions to the degree, -and an-
fwer forthwith to be made thereunto ; and thereupon, and upon fight of the
inquifition, and the decree bronght unto the Lord Chancellor by the clerk of the
E:rryabaihhis lordthip, upon perufal chereof, will give o:der under his hand

an abfolute decree to be drawn up.

4. Upon fuit_ for the commilign of fewers, the names, of thofe. that are
delg'ﬁd to be commilffioners are ta be prefented to the Lord Chancellor in writ-
ing ; then his lordibip will fend the names of fome privy counkellor, licute-
nant of the fhire, or juftices of aflize, being refident in she parts for which
the commiffion is prayed, to confider of them, that they be not put in for

jvate reff and upon the return of fuch opinion, his lordthip will give
Enha nrdzrefftg:* the curm_iﬂ"qu to pafs, P a %

g5. N o new commitlion of fewers fhall be granted while the firft is in
force, except it be ypon difcovery of abufe or faultin the firft commiffioners,
or ¢ e upon fome great or w»:ighti;,grnund., - . :

g6. N o commiflion of bankrupt fhall be granted, but upon petition firit

exhibited to the Lord Chancellor, ;?a.hzr with. names prefented, of which his
lordihip will take confideration, and always mingle fome learned in the law
with reft ; yet {oas carc be taken that the fame parties be not toa often
ufed in commiffions ; and likewife care is to be taken that bond with good
Afurety be entred into, in 200 /. at leaft, to prove him a bankrupt.
. g7. No commiffion of delegates in any caufe of weight thall be awarded,
but_upon petition preferred to the Lord Chancellor, who will name the com-
milfioners himfelf, to the end they may be perfons of convenient quality,
‘having regard to the weight of the caufe, and the dignity of the court from
whence the appeal is.

+ 98. Any man fhall be admitted to defend in forma pauperis upon oath,
but for plaintiffs they are ordinarily to be referred to the court of requefts,
or to the provincial councils, if the cafe arife in thofe jurifditions, or to fome
gentlemen in the country, except it be in fome I'pct:ia]] cales of commiferation,
‘or potency of the adverfe party.
g9. Licences to collect for lofles by fire ar water are not to be granted,
but upon good certificate ; and not for decaysof furety(hip or debt, or any
other cafualties whatfoever ; and they are rarely to be renewed ; and they are
tobe directed ever unto the county where the i:fs did arife, if it were by fire,
and the counties that abut upon it, as the cale fhall require ; and if it were
by fea, then unto the county where the port is, from w%cnm the fhip went,
and to fome fea-counties adpoining.

100. No exemplification fhall be made of letters patent (infer alic) with
~omiffion ofthe general wards; nor of records made void, or cancelled ; nor
of the decrees of this court not inrolled ; nor of depofitions bﬁ el apd
fraftions, omitting the refidue of the depofitions in court, to which the hand of
:the examiner is not fublferibed 5 nor of recards of the court not being inrolled or
- filed ; nor of records of any other court, before the fame be duly certified to this
~court, and orderly filed here ; nor of any records upon the fight and examina-
- tion of any copy in paper, but upon fight and examination of the original,
. 101. AND becaufe time and experience may difcover fome of thefe rules to
be inconvenient, and fomeother to be fit to be added ; therefore his lordibip
-intendeth in any fuch cafe from time to time to publith any fuch revocations
or additions, THE
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whereupon the inheritances of this realm are toffed at this day like 2

fhip upon the fea, in fuch fort, that it is hard to fay which bark will
fink, and which will get to the haven ; that is to fay, what affurances will
ftand good, and what will not. Neither is this any lack or default in their
pilots the grave and learned judges : But the tides and currents of received
errors, and unwarranted and abufive experience have been fo ﬂrnnrf, as they
were not able to keepa right courfe according to the law, fo as this flatute
Is in great part asa law made in the parliament, held 35 Reginae; for
in 37 Reginae, by the notable judgment ugu:rn folemn arguments of all the
judges affembled in the exchequer chamiber, in the famous cafe hetween
Dillon and Freine, concerning an affurance by Chudligh, this law began to
be reduced to a true and found expofition, and the falfe and perverted ex-
pofition, which had continued for fo many years, though never counte-
nanced by any rule or authority of weight, but only entertained in a
lar conceit, and in practice at adventure, grew to be controuled 5 fince which
time (as it cometh to pafs always u]Enn the firft reforming of inveterate errors)
many doubts, and perplexed queftions have rifen, which are not yet re-
folved, nor the law thereupon fettled : the confideration whereof moved me
to take the occafion of performing this particular duty to the houfe, to fee
if I could by my travel, bring the expofition thereof to a more general good
of the commonwealth.

Herein though I could not be ignorant of the difficulty of the matter, -/
which he that taketh in hand fhall foon find ; or much lefs of my owfl up-
ablenefs, which I had continual fenfe and fecling of ; yet becaufe I had. -
tnore means of abfolution than the younger fort, and more leifure than the

Breater

I HAVE chofen to read upon the law of ufes made 27 Hen. VIIL, a law
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greater fort, I did think it not impofiible to work fome profitable effect ; the
rather becaufe where an inferior wit is bent and converfant upon one fub-
ject, he fhall many times with patience and meditation diffolve and undo
many of the knots, which a greater wit diftracted with many miatters would
rather cut in two than unknit : And at leaft if my invention or judgment be
tod barren, or too weak ; yet by the benefit of other arts, 1 did hope to dice
pole or digeft, the authorities or opinions which are in cafes of ufe in fuch
order and method, as they fhould take licht one from another, though they
took no light from me. "And like to the matter of my reading ilg::ﬂl my
manner be, for my meaning is to revive and recontinue the ancient form of
reading, which you may fee in M. Frowicke's; upon ‘the prerogative, and
all other readings of ancient time; being of lefs oftentation and more fruit,
than the manner lately accuftomed : for the ufe then was {ubftantially to ex-
pound the ftatutes, by grounds and diverfities ; as you fhall find the read-
ings fhill to run upon cafe of the like law, and contrary law ; whereof each
one includes the learning of a ground; the other the learning of a difference +
and not to ftir concife and fubile doubts, or to contrive a multitude of ted;.
ous and intricate cafes;, whereof all faving one are buried, and the greater part
of that one cafe which is taken, is commonly nothing to the matter in hand s
but my labour fhall be in the ancient courfe, to open the law upon doubts,
and not to open doubts upon this law,

Lok A RS e 0 ol B e 4
HE expofition of this flatite confifts, upon the matter Without the
flatute : upon the matter within the flatute, '

Trrek things, are to be confidered concerning this ftatute, and all other
flatutes, which are helps and inducements to the right underltanding of any
ftatute, and yet are no part of the flatute jtfelf

‘1. TuEe confideration of the ffatute at the common law, _

2. Tue confideration of the mifchief which the ftatute intendeth to re-
drels, as alfo any other mifchief, which an expofition of the ftatite this way
or that way may breed. .

. CERT AIN maxims of the common law, touching expofition of ftatutes:
having therefore framed fix divifions according to the number of readings up-
on the ftatute itelf; I have likewife divided the matter without the ftatute
mto fix introduétions or difcourfes, o that for every day's reading I have
made a triple provifion.

1. A PreFace, or introduction:

2. A Division upon the law jtfelf,

3. A rew brief cafes, for exercife and argument. _ ;

Tue laft of which I would have forborn ; and according to the ancient
- mianner, you fhould have taken fome of my points upon my divifions, one;
two, or more, asyou fhould have thought ; faye that I had this regard,
that the younger of the bar were not 10 converfant in matters upon the
ftatutes ; and for that caufe only I have interlaced fome matters at the com-
mon law that are more familiar within the books,

L. Tue firlt matter I will difcourfe unto you, is the nature and definition
of an ufe, and its inception and flion before the ftatute,

~ 2."Tue fecond dimurﬁﬂﬂ:f the fecond fpring of this tree of ufes
fince the ftatute. :

;;Tnt third difcourfe fhall be of the eftate of the affirances of this realm
: 1V, Rr

at.
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at this day upon ufes, and what Kind of them is convenient and 'réaft!iii:tﬁ'.'ﬁff
and not fit to be touched, as far as fenfe of law and natural conftrudtion'of”

the ftatute will give leave ; and what kind of them is convenient and m g .
AT B0

be fupprefled. , A et
4. Tug fourth difcourfe fhall be of certain rules and expofitions of Taiws’
applied to this prefent purpofe. RO b
5. Tug fifth difcourfe fhall be of the beft courfe to remedy the fame in-
conveniencies now a-foot, by conftruction of the flatute, without offering
violence to the letter or fenfe. _ LW gl
6. Tue fixth and laft difcourfe fhall be of the beft courfe to remedy - the
fame inconveniencies, and to declare the law by aét of parliament ; which laft
I think good to referve and not to publifh. i1 3lng
The nature of a ufe is beit difcerned by confidering what it is not, and
then what it is ; for it is the nature ofall human fcience and knowledge to pro-
ceed moft fafely by negative and exclufive, to what is affirmative audEE mdu:ll;rv:_
First, uft is no right, title, or intereft in law ; and therefore mafter at-
torney who read upon this ftatate faid well, that there are but two rights :
us in Re : fus ad Rem. The one is an citate which is us in Re, the
other a demand which is s ad Rem, but a ufe is neither; fo that in 24
H. VIIL it is faid that the faving of the ftatute of 1 R. III. which faveth any
right or intereft of intails, mult be underfiood of intails of the poffefiion, and not
of the part of the ufe,becaufe a ufe is no right nor interefl ; fo again, you fee Little-
toi's conceit, that an ufe {hould amount to a tenancy at will, w ' a
releafe might well inure, becaufe of privity, is controuled by 4 and g ~VII,
and divers other books, which fay that ca{?@r gue ufe is punifhable in an ac-
tion of  trefpafs towards the feoffees ; only ¢ H. V. feemeth to be at fome
difcord with other books, where it is admitted for law, that if there be ceffuy
gue ufe of an advowfon, and he be out-lawed in a perfonal action, the Ki
thould have the prefentment ; which cafe Matfter Evass in the argument
Chudleigh's cafe did feem to reconcile thus: where ceffuy gque u aJ%e’iﬂg ont-
lawed, had prefented in his own name, there the King fhould remove  his
incumbent; but no fuch thing can be colle€ted upon that book ; and there-
fore T conceive the error grew upon this, that becaufe it was generally thought,
that a ufe was but a pernancy of profits; and then again becaufe the law i,
that upon outlawries, upon perfonal actions, the King fhall have the pernancy
of profits, they took that to be one and the felf-fame thing which ceffuy gue
ufe had, and which the King was entitled unto, which was not fo; for the
King had remedy in law for his pernancy of profits, but ceftuy que gﬂt had
none. 'The books go farther and fay, that a ufe is nothing, asin 2 H. VIL
det fisit port, and counted fir leas Tor years rendring rent, &. The defen-
dant pleaded in bar, that the plaintiff sibid babuit fmm-: dimiffionis : the.
laintiff made a {pecial replication, and fhewed that he an and iffue
joined upon that ; wherefore it appeareth, that if he had taken iffue upon the
defendant’s plea, it fhould have been found againft him. So again in 4 Re-
ginae, in the cafe of the Lord Sands, the truth of the cafe was a fine levied
by cejtuy que ufe before the ftatute, and this coming in queftion fince the fta-
tute upon an averment by the plaintiff me' ries _%m': nibil babuerunt, it i
fiid that the defendant may fhew the fpecial matter of the ufe, and it fhall
be no departure from the firft 'E]eading of the fine; and it is faid farther that
the averment given in 4 H. VIL quod partes finis nibil babuerunt, nec in
poffeffine, nec in ufie, was oufted upon this ftatute of 27 H. VIIL and was
no more now to be accepted : but yet it appears, that if iffue had been taken

upen
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u ,}t};q:ggntral averment, withount the fpecial matter fhewed, it thould have
been, found tor him that tool the averment, becaufe a ufe is nothing,  But
thefe books are not to be taken generally or grofly, for we fee in the fame
books, when an ufe is fpecially ﬂﬁedgcd, the law taketh knowledge of it; bue
the, feale of it is, that ufc is nothing for which remedy is given by the courfe
of the common law, {0 25 the law knoweth it, but protetts it not ; and there-
fore when the queftion cometh whether it hath any being in nature or con-
feience the law accepteth of it ; and thercfore Littleton's cafe is good law, that
he which hath but forty (hillings free-hold in ufe, {hall be fworn man inqueit,
for it is ruled fecundum dominium naturale; and not fecundum dominium legi-
timum, nam natura dominus eff, quia frufum ex re percipiz.  And fo no
doubt upon fubfidies and taxes ceffuy que wfé fhould be valued as an owner : fo
likewife if cefluy zm' ufé had releafed his ufe unto the feoffee for fix pound,

or contracted with a ftranger for the like fum, there is no doubt butit is a

good condition or contratt whereon to ground an action upon the cafe: for
oney for releafe of a fuit in the chancery is a good guid pro quo; therefore

to conclude, though a ufe be nothing in law to yield remedy by courfe of
law, yet it is fomewhat in reputation of law and confcience : for that may be
fomewhat in_confeience which is nothing in Jaw, like as that may be fome-

thing in law which is nothing in conicience ; as if the feoffees had made, a
feoffiment over in fee, bona fide, upon good confideration, and upon a fubpoena
brought againft them, they pleaded this matter in chancery, this had been
nothing in confcience, not as to difcharge them of damages.

" 1A sgconNDp negative fit to be underftood is, that a ufe is no covin; nor is
it a collufion, as the word is now ufed 5 for it is to be noted, that where a
man doth remove the ftate and Lﬂuﬂ‘::ﬁ'mn of land, or goods, out of himfelf
unto another upon truft, it is either a fpecial truit, ora general truft.

. Tue fpecial trft is cither lawful or unlawful.
' Tag fpecial troft unlawful, is according to the cafe provided for by an<
cient dtatutes of pernors of the profits ; as where it is to defraud creditors, or to
get men to maintain fuits, or to defeat the tenancy to the praecipe, or the
itatute of martmain, or the lords of their wardlhips, or the like; and thofe
are termed frands, covins or collufions.
~ Tue fpecial truft lawful s, as when I infeoff fome of my friends, becaufe
1 amto go beyond the feas, or becaufe I would free the land from fome ge-
“jieral ftatute, or bond, which I am to enter into, or upon intent to be rein-
feoff’d, or intent to be vouched, and fo to fuffer a common recovery, or u
_on intent that the feoffees fhall infeoff over a ftranger, and infinite the lil
intents and purpofes, which fall out in mens dealings and occafions : and this
s call confidence, and the books do call them intents; but where the truft is
ot {pecial, nor tranfitory, but %ﬁr:lml and perrmanent, there it is a ufe; and
- £he thefe three are to be diftinguithed, and not confounded, the covin, con-
«Bdepce, mnd ule.
-7, S0 as now we are come by negatives to the affirmative, what a ufe is
-ap to the definition in Plwden, 352, Delamer's cafe; where it is

&

 :* Usg i a traft repofed by an E-ﬁm in the terre-tenant, that he may
;.-',_,-mﬁggﬂ himn to take the profits, antf that will perform his intent. But it 13
+2r thorter fpeech to fay, that -

TR A o

cow oo Upler 2 dominium fiduciarisn s Ufe is an ownerfhip in truft,
noRs owd L : -

nogL So

F]
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So that wis & flatus, five poffeffio, potins differunt focundum ratiomem Jori
Guan fecandum maturam red, for that one of ‘them is in court of law, the
ather in court of conftience ; and for a truft which is the wiay to an ufe, it
i cxceeding well defined by a civilian of great underftanding :

Fides off obligatio confeientiae unius ad intentisnem alterius,
AND they have a good divifion likewife of rights :
Sus precarium : Yus fiduciarium : Fus legitimum.

. A rRicuT incourtefy, for the which there is no remedy at all,

2. A riguT in truft, for which there iz 2 remedy only but in confeience,

3- A rRiGuT in law. :

So much of the nature and definition of an ufe.

It followeth to confider the parts and properties of an ufe : wherein by
the confent of all books, as it was diftinctly delivered by Juftice Walmfley in
36 of Elizabeth :

A truft confifteth upon three parts.

THE firft, that the feoffee will fuffer the feoffor to take the profits.

THE fecond, that the feoffec upon requeft of the feoffor, ‘or notice of his
will, will execute the eftates to the feoffor, or his heirs, or any other by his
direction,

Tue third, that if the feoffee be diffeifed, and fo the feoffor difturbed, the
feoffee will re-enter, or bring an ation to re-continue the pofleilion, fo that
thofe three, pernancy of profits, exccution of eftates, and defence of the land,
are the three points of truft, s

Tue properties of an ufe, they are exceeding well fet forth by Fenner,
juitice, in the fame cafe ; and they be three : :

1. Uses (faith he) are created by confidence,

2. PRESERVED by privity, which is nothing elfe but a continuance of the

confidence, without interruption : and

3. OrpERrED and guided by confcience : either by the private confeience
of the feoffee ; or the general confcience of the realm, which is chancery.

Tuk two former GF which (becaufe they be matters more thoroughly
beaten, and we fhall have occafion hereafter to handle them) we will not now
dilate upon : -

Bu TP‘?ht third, we will fpeak fomewhat of ; both becaufe it is a key to
apen many of the true reafons, and learnings of ufes, and becaufe it tendeth
to decide our great and principal doubts at this d(gad

COKE follicitor entring into his argument of Chudleigh's cafe, faid fharpl
and fitly : T will put never a cafe but it fhall be of an ufe, for a ufe in lawhnd‘;
no fellow ; meaning, that the learning of ufes is not to be matched with other
learnings.  Anderfon, chief juftice, in the argument of the fame cafe, did
truly and ndly controul the vuLgnr opinion collected upon ¢ E. IV, that
there might be pofeffio fratris of a ufe ; for he faid that it was no more but
that the chancellor would confult with the rules of law, where the intention
of the parties did not fpecially appear ; and therefore the private conceit which
Glanuvile juftice, cited in the 42 Reginae in the cafe of Corder in the common
pleas of one of Lincolns-Inn, whom he mmedpu:, but feemed to al]g?ﬁr, is
not found; which was, that a ufe was but a limitation, and did enfue the
nature of a poffeffion, gy

TH1s very conceit was fet on foot in 27 K, VIIL in the Lord Darcie's

~cafe, in which time they began to heave at ufes ; for there, after the realm

had
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‘had many ether put in ure the paffage of ufes by will, they began
to a:gue*thi%ﬂ nnmguliz was not devifeable, but that it did enfue the Im;%rc
of the land; and the fame year after, this flatute was made; fo thar this
opinion feemeth ever to be a prelude and forerunner to an aék of pacliament
touching ufes; and if it be & meant now, T like it well : but in the men
time the opinion itfelf is to be rejected ; and becaufe in the fime cafe of Corber
. three reverend judges of the court of common pleas did deliver and publith
their opinion, though not directly upon the point adjudged, yet abizer w5
one of the reafons of their judgment, that an ufe of inheritance could not
be limited to ceafe; and again, that the limitation of 2 pew ufe could not
be to a ftranger ; ruling ufes merely according to the ground of pofleflion ;
it is worth the labour to examine that learning, By 3 Hew. V1L you may
collet, that if the feoffees had been diffeifed by the common liw, and an
anceflor colluteral of coffuy gue ufe had releafed unto the diffeifor, and his
warranty had attached upon :e_f;g gwe ufé 5 yer the chancellor upon this
matter fhewed, would have no refpect unto it, to compel the feoffees to ex-
ceute the eftate unto the diffeifor: for there the cafe being, that ceffuy que ufe
in tail having made an affurance by fine and recovery, and by warranty which
defcended upon his iffue, two of the judges held, that the ufé is not éxtinét ;
and Bryan and Huffey that held the contrary, faid, that the common law is
altered by the new ftatute ; whereby they admit, that by the common law
that warranty will not bind and extinét a right of a ufe, as it will do a right
of poffeffion ; and the reafon is, becaufe the law of collateral warranty 5 a
* hard law, and not to be confidered in a court of confience. In § Edw. 1V,
it is faid, that iffqa'?uflvngw ufe be attainted, grasre, who fhall have the lund,
for the lord fhall not have the land, o as there the ufe doth not limitate the
flion; and the reafon is, becaufe the lord hath arent by tite; for

that is nothing to the Subpoena, becaule the feoffees intent was never to ad-
vance the lﬁ but only his own blood ; and therefore the guaere of the book
arifeth: what the truft and confidence of the feoffee did tve him 1o do, a5
whether he would not fell the land to the ufe of the feoffee’s will, or in pros
ufus? So favourably they took the intent in thofe days, s vou find in
27 Hen. VI. that if a man had appointed liis uf® to one for life, the re-
mainder in fec to another, and czffuy gue ufé for life had refufed, becaufe the
intent appeared not to advance the heir at all, nor him in reverfion, prefently
r.hefmﬂgc fhould have the eftate for life of him that refufed, fome ways to the
behoof of the feoffor. But to proceed in fome better order towards the difproof’
of this opinion of limitation, there be four points wherein we will examine
the nature of ufes,

1. Tue raifing of them,
2. Tue preferving of them,

3. Tus transferring of them,

4. Tne extinguithing of them,
- 1. In all thefe four, you fhall fee apparently that ufes ftand upon their own
reafons, utterly differing from cafes of eifion. I woild have one cafe
fhewed by men learned in the law, where there is adeed; and yet there
needs aconfideration : as for paroll, the law adjudgeth it too light to give
action without confideration ; but a deed ever in law imports a confideration,
becaufe of the deliberation and ceremony in the confedtion of it: and there-
fore in 8 Regiwae it is folemnly argued, that a deed fhould rife an ufe with-
out any other confideration, In the Queen’s cafe a fulfe confideration, if it
be of record, will hurt the patent, but want of confideration doth never hurt

Vor. IV, ST i ;
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it ; yet they fay that aufe is but a nimble and light thing, and. now con-
trariwife it feemeth to be weightier than any thing elie: for you cannot weigh |
it up to raife it, neither by deed, nor deed inrolled, without the weight of a
confideration ; but you fhall never find a reafon of this to the world's end,
in the law: But it is a reafon of chancery, and it is this ;

TuaT no court of confcience will enforce dinum gratuitum, though the
intent appear never fo clearly, where it is not executed, or tufliciently pafled
by law; but if money had been paid, and fo a perfon damnified, or that it
was for the eftablithment of his houfe, then it is a good matrer in the chan-
cery : fo again 1 would fee in the law, a cafewhere a man (hall take by acon-
veyance, be it by deed, livery, or word, that is not party to the grant: I do not
fay that the delivery muft be to him that takes by the deed, for a deed ma
be delivery to one man to the ufe of another,  Neither do I fay that he nui
be party to the delivery of the deed, for he in the remainder may take
though he be not party; but he muft be party to the words of the grant :
here again the cafe of the ufe goeth fingle, and the reafon is, becanle a comn.
veyance in ufe is nothing but a publication of the truft; and therefore fo as
the party trufted be declared, it is not material to whom the publication be,
So much for the raifing of ufes.  Now as to the preferving of them, - _

2. THERE s no cafe in the common law, wherein notice fimply and naked-
ly is material to make a covin, or particeps criminis; and the if the heir
which is in by defcent, infeoff one which had notice of the difieifin, if he
were not a dijfeifor de facfo, it is nothing : fo in 33 H. VL if a feoffment
be made upon collufion, and feoffee makes a feoffiment over u geod con-
fideration, the collufion is difcharged, and it is not material if they had no-
ticcor no, 5o as it is put in 14 H. VIIL if a fale be made in a market overt
upon good confideration, ahhux{gh it be to one that hath notice that they are
flolen goods, yet the property of a firanger is bound ; though in the book be-
fore remembred 33 H. VI fome opine to the contrary, which is clearly
no law; fo in 31 E. IIL if affets defcend to the heir, and he alien it upon
good confideration, although it be to one that had notice of the debt, or of
the warranty, it is good enough. So 25 Af. p. 1. if a man enter of pur-

fe into my lands, to the end that a ftranger which hath right, {hould

ring his prm:?&r and evict the land, I may enter notwithftanding any fuch
recovery ; but if he enter, hauin% notice that the ftranger hath right, and the
{tranger likewife having notice of his entry, yet if it were not upon confede-
racy or collufion between them, it is nothing ; and the reafon of thefe cafes
15, becaufe the common law looketh no farther than to fee whether the at
were merely adfus fisfus in JSraudem legis; and therefore wherefoever it find-
eth confideration given, it difchargeth the covin,

But come now to the cafe of ufe, and there it is otherwife, as it is in
14 H. VIIL. and 28 H. VIIL and divers other books ; which prove. that if
the feoffee fell the land for good confideration to one that hath notice, the
purchaier (hall ftand feifed to the antient ufe ; and the reafon is becaute the
chancery looketh farther than the common law, wiz, to the corrupt confci-
ence of him that will deal in the land, knowing it in equity to be another’s;
and therefore if there were radix amaritudinis, the conbideration purgeth
it not, but it is at the peril of him that giveth it: fo that confideration, or
no confideration is an iffue at the common law, but notice or no notics is an
iffue in the chancery, and fo much for the preferving of ufes.

3. For the transferring of ules there is no cale in law whereby an action is.
transferred, but the Subpoena in cafe of ufe was always affignable ; nay farther,
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you find twice 27 H. VIII. Fol. 10. Pla. 9. and Ful. 30. Pla. 21. that a
right of ufe may be transferred : for in the former cafe Montague maketh the
objection and faith, that aright of ufe cannot be given by fine, but to him
that hath the pofieflion ; Frrm-Herbert anfivereth, yes, well enough ; guaere
the reafon, faith the book,

Anp in the latter cafe, where ceffuy que ufe was infeoffed by the diffeifor
of the feoffee, and made a feoffment over, Englifield doubted whether the
fecond feoffee thould have the ufe.  Firz- Herberr faid, 1 marvel you will make
a doubt of it, for there is no doubt but the ufe paffeth by the feoffment to the
ftranger, and therefore this queftion needeth not to have been made,  So the
great difficulty in 10 Reginae, Delanmer’s cafe, where the cafe was in effect
tenant in tail of an ufe, the remainder in fee s temant in tail made a feoffment
in fee 3 tenant, by the ftatute of 1 R. 11 and the feoffee infeoffed him in the
remainder of the ufe, who made it over; and there queftion beting made whe-
ther the fecond feoffee fhould have the ufein remainder, it.is faid that the
fecond feoffee muft needs have the beft right in conftience; becanfe the firit
feoffee claimed nothing but in trult, and the ceffuy gue #f cannot caim it
againt his fale; but the reafon is apparent, (as was touched before) that o ufe
in ¢ffe was but a thing in ation, or in fuit to be brought in court of confci-
ence, and where the fidpoena was to be brought againt the feoffee in potiefiion
to exccute the eftate, or aguinft the feoffee out of pofiefiion to recontinue the
eftate, always the fidpoena might be transferred ; for il the action at the
common law was not {tir'd, but remained in the feoffee ; and b no mifchicf
* of maintenance or transferring rights.

AND ifa ufe being but a right may be affigned, and pafs'd over toa ftranger;
a multo fortiori, it may be limited to a ftranger uinn the privity of the firft con-
veyance, as fhall be handled in another place : and as to what Glanuil, juftice,
faid, he could never find by any book, or evidence of antiquity, a contingent ufe
limited over toa ftranger ; I anfwer, firft, it is no marvel that you find no
cafe before E. IV. his time, of contingent ufes, where there be not fix of ufes in
all ; and the reafon I doubt was, men did choofe well whom they trufted,
and truft was well obferved : and at this day in Freland, where ufes be in

ice, cafes of ufes come feldom in queftion, except it be fometimes upon
the alienations of tenants in tail by fine, that the ﬁ:ngﬁxs will not be brought
to execute eftates, to the dil-inheritance of antient blood. Bur for experience
in the conveyance, there was nothing more ufiial in Obits, than to will the
ufe of the land to certain perfons and their heirs, {0 long as they fhall pay
the chantry priefts their wages, and in default of payment to limit the uie
over to other perfons and their heirs; and fo in cafe of forfeiture, through
many degrees; and fuch conveyances are as ancient as R. I, his time,

4. Now for determining and extinguithing of ufes, I put the eafe of colla-
teral warranty before, and to that the notable cafe of 14 £ VIII, Halfpenmy's
cafe, where this very point was as in the principal cafe; for a right out of land;
and the land itfelf in cafe of poffeffion, cannot ftand together, but the rent
fhall be extinct ; but there the cafe is, that the ufe of the land, and the ufe
of the rent fhall ftand well cnough rogether; for a rent charge was granted
by the feoffee to one, that had notice of the ufe, and ruled, that the rent ws
to the ancient ufe, and both ufes were in offe fimul & femel : and thoagh
Brudenell Chicf Juftice urged the ground of poffeffion to be otherwife, yet
he was over-ruled by the other three juftices, and Braske faid unto him, he
thought he aTucd much for his pleafure. And to conclude, we fie that things
may be avoided and determined by the ceremonics and aéts, like unto thoie
by which they are created and raifed ; that which paficth by livery ought to be

avoided
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avbided by entry ; that which pafieth by grant, by claim ; that which paffech
by way of charge, determineth by way of difcharge: and o a ufe which is,
raifed but by adeclaration or limitation, may ceafe by words of declaration
or limitation, as the civil law faith, in lis ul magis confentaneum off, quan ut
sifdem modes res diffefvantur quibus i?ﬁﬂmﬂmr.

For the inception and progreffion of ufes, T have fora precedent in them fearch-
ed other laws, becanfe ftates and common-wealths have commen aceidents; and
I find in the civil law, that that which cometh neareft in name tc the ufe, isno-
thing like in matter, which is w/fies fructus  for wfics fructus & dominium iswith
them, as with us particular tenancy and inheritance. But that which relembleth
the ufe moft is fidei-commiffum, and therefore you fhall find in “Faffinian lib. 2,

tait 1, 2. that they had aform in teftaments, to give inheritance to one to the ufe of another,

Tit. 2. Haeredem conflitus Catum, rogo autem te, Caie, ut baereditatem veffituas Seie,
And the text of the civilians faith, that for a great time if the heir did not, s
he was required, ceffuy que ufé had no remedy at all, until about the time of 4=
guftus Cacfar there grew in cuftom a flattering form of truft, for they penned
it thus: Rogo te per falutem Augufti, or per fortunam Augufli ¢re.” Where-
upon Auguflus ook the breach of truft to found in dcn:{vg:ltim of himfelf,
and made a Refcript to the praefor to give remedy in fuch cafes; where-
upon within the ]!];\:ICE of a hundred years, thefe truils did fpring and fpeed
fo faft, as they were forced to have a particular chanceller only for ufes, who
was called praetor fidei commiffarius ; and not long after the inconvenience of
them being found, they reforted unto aremedy much like unto this ftatute ;
for by two decrees of fenate, called jenatus-confiltum Trebellianum & Pera-
franum, they made ceffuy gue ujé to be heir in fubflance. 1 have foughe like-
‘wife, whether there be any thing which maketh with them in our law, and I
find that Periam chief baron in the argument of Chudleigh’s cafe compareth
them to copyholders, and aptly for many refpects,

FirsT, becaufe as an ufe feemeth to be an hereditament in the court of
chancery, fo the copy-hold feemeth to be an hereditament in the Lords coure.

SeconpLy, this conceit of limitation hath been troublefome in copy-hold-
ers a5 well as in ufes; for it hath been of late days queftioned, wh there
fhould be dowers, tenancies by the courtefy, intails, difcontinuances, and re-
coveries of copyholds, in the natre of inheritances at the common law ;
and ftll the judgments have weighed, that you muft have particular cuf-
toms in copyholds, as well as particular reafons of conftience in ufe, and the
limitation rejected.

Anp thirdly, becaufe they both grew to flrength and credit by degrees :
for the copy-holder firt had no remedy at all againit the lord, and were as
tenancy at will. Afterwards it grew to have remedy in chancery, and after-
wards againdt their lords by trefpafs at the common liw ; and now  laitly the
law is taken by fome, that they have remedy by ¢jeéfione firme, without a
fpecial cuftom of leafing. So no doubt in ufes: Ar the firft the chancery
made queilion to give remedy, until ufes grew more general, and the ¢
more eminent ; and then they grew to have remedy in confeience: but they
could never obtain any manner of remedy at the common law, neither againtt
the feoffee, nor againfl firangers; but the remedy again(t the feoffee was left
to the fibipsena ; and the remedy againit ftrangers to tﬁl feoffee,

Now for the cafes whereupon ufes were put in practice, Code in his read-
g doth fay well, that they were produced fometimes for fear, and many
times for fraud. But1 hold that neither of thele cafess were fo much the rea-
fons of ufes, as another reafon in the beginning, which was, that lands
the common law of England were not teftamentary, or devifeable ; and of

late
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Iate years fince the ftatute, the cafe of the conveyance for fparing of purchafes,
and execution of eftates ; and now laft of all an"excefs of evil in mens minds,
affeting to have the affurance of their eftate and poficiion to be revocable in
their own times, and irrevocable after their own times,

Now for the commencement and proceeding of them, I have confidered
what it hath been in courfe of common law, and what it hath been jn courfe
of ftarute,  For the common laiw the conceit of Shelley in 24 H. 8. and of
Poltardin 27 H. 8. feemeth to me to be without ground, which was that the
ufe fucceeded the tenure : for after that the fatute of Quia emprores terrarum,
which was made 18 E. I. had taken away the tenure between the feoffor and
the feoffee, and left it to the lord Paraniount ; they faid that the feoffinent
Hﬁ merely without confideration, fhould therefore intend an uie to
the g whcﬁ cannot be ; for by that reafon, if the feoffinent before the
ftatute had been made tencndum dé capitalibus dominis, as it muft be, there
fhould have been an ufe unto the feoffor before that ftatute. And again, if
a granthad been made of fuch things as confift riot in tenure, as advow{ons,
rents, villains, and the like, there thould have been a ufe of them, wherein
the law was quite contrary; fot after the tinme that ufes grew common, it was
nevertheless a great doubt whether things that did lic in grant, did not carry
4 confiderationin themfelves becaufe of the deed.

Anp therefore I do judge that the intendment of a ufe to the feoffor,
where the feoffment was made without confideration, grew long after, when
ufes waxed general s and for this reafon, becaufe when feoffments were made,
and that it refted doubtful whether it were in ufe or in purchafe, becaufe
purchafes were things notorious, and ufés were things fecret, the Chancellor
thought it more convenient to put thie purchafer to prove his confideration,
than the feoffor and his heirs to prove the tnift ; and IE made the intendinent
towards theufe, and put the proof upon the purchafer: : _

- Anp therefore as ufes were at j:;n common law in reafon, for whatfoever
is nnﬂ ftatute, nor againft law, may be faid to be at the common law ;
and the general truft and the fpecial, were things not prohibited by
the law, they were not remedied by the law; 1o the expericnce and
practice of ufes were not anciént; and my reafons why I think fo, are thefe,

First, Icannot find in any evidence before King R, IT. his time, the claufe
ad spus & ufim, and the very latin of it favourcth of that time ; for in ancient
time, about Edw. L. his time, andbefore, when lawyers were part civilians; the
Latin phrafe was much purer, as you may fee by Braan's writing, and by an-
tient patents and deeds, and chicfly by the regifter of writs, which is good la-
tin ; wherein chis phrafe (e gpus ¢ ufim) and the words (ad gpus) is a barba=
rous phrale, and like enough to be the penning of fome chaplain that was not
much paft his grammar, where he hm:r;'gund gpus ¢ wfis coupled t p
and that they did govern an ablative eafe ; as they do indeed fince this ftatute,
for they take away the land and put theminto a conveyance,

Secoxpry, 1find in no privite aft of attainder, the claufe of forfeiture of
lands, the words, which he hath in poffeffion or it ufe, until E4IV'’s reign.

Tarepry, Tfind the word (sfe) in no flatute vintil & Rich. 1L, cap. 11. of
provifors, andin 1§ Rich. of Mertmain, o A

FourTnry, I colledt outof Choke's fpeech in 8. Edw. IV. where he faith,
that by the advice of all ‘the judges, it was thoughe that the fibpeena did not
lie againft the heir of the feoffee which was in by law, but ceffuy gue ufe was
driven to hisbill in parliament, that ufes even in that time were but in their
infancy ; for no doubt but at the firlt the charcery made difficulty to give

Yor. IV, Tt remedy
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remedy at all, and did leave it to the particular; conicience af the feoffte:
but afg:r the chancery grew abfolute, as may appear by the flagute of 13 H. V1.
that complainants in chancery {hould enter into bond to prove their fuggefti-
ons,  which fheweth that the chancery at that time n.to embrace too far,
and was ufed for vexation ; yet neverthelefs it made fcruple toigive | remedy
againt the heir being in by act in law. though he were privy ; fo that it can-
not be that ufes been of any great continuance when they made that a
ueftion : as for the cale of matrimonii praebeuti, it hath po affinity with ufes;
?ur wherefoever there was remedy at the common law by aétion, itcannot be
intended to be of the nature of a ule. siigsbean ik
Axp for the book commonly vouched of S,gt?. where E.:rfcallgﬂa Ih'-‘-
pofleffion of a conuzee upon a fine levied by confent an entry in autre drait,
and 44 of E. III. where there is mention of the feoffors that fued by peti-
tion tothe King, they be but implications of no moment. . So as it appeareth
the firft practice of ufes was about Richard 11, his time; and the great mul-
tiplying and overfpreading of them was partly during the wars in, France,
which drew moft of the nobility to be abfent from their poficilions ; and partly
during the time of the trouble and civil war between the two houfes about the
title of the crown. M :
Now to conclude the progreffion of ufesin courfe of {tatutes, Ido note three

{pecial points, e \
PEL:?'?:AT a ufe had never any force at all, at the common law, but by
ftatare law. ;

2. Tuat therc was never any flatute made directly for the benefit of
ceftuy gue ;g}, as that the defcent of an ufe fhould toll an entry, or thata re-
leafe fhould be good to the pernor of the profits, or the like ; but always for
the benefit of ftrangers and other perfons againft ceffuy que ufé, and his fe-
offecs : for though by the flatute of Richard III, he might alter his feoffees,
yet that was not the {cope of  the ftatute, but to make good his aflurance to
other perfons, and the othercamne in ex obliqua,

3. Tuaxr the fpecial intent unlawful and covinous was the original of
ufes, though afler it induced to the lawful intent general and fpecial; for
30 Edward 111 is the firlt ftatute I find, wherein mention is made of the
taking of profits by one, where the eltate in law is in another,

For as to the opinion in 27 Hen, VIIL that in cafe of the ftatute of Mar/e-
bridge, the feoffees took the profits, it is but a conceit; for the law is this
day, that if a man infeoff his eldeft fon within age, and without confidera-
tion, although the profits be taken to the ufe of the fon, yet it is a feoffment
within the flatute.  And for the ftatute de religiofis 7 Edward 1. which prohi-
bits generally that religious perfons fhould not purchafe arte wel ingenio, yet it
maketh no mention of a ule, but it faith colore donationss termini vel alicugus
tituli, reciting there three forms of conveyances, the gift, the long leafe, and
feigned recovery 3 which gift cannot be underftood of a gift to a ftranger totheir
ufe, for that came to be n by 15 Richard 11, long after,

But to proceed, in hoard I11. a ftatute was made for the relief of credi-
tors againft fuch as made coyinous %ifts of their lands and goods, and conveyed
their bodies into fanctuarics, there living high upon others goods; and there-
fore that flatute -made their lands Iiai[a to . their crodlzﬁ executions in
that particular cafe, if they took the profits, In 1 Ruckard II, a flatute
was made for relief of thofe as had right of a&ion, againft thofe as had re-
moved the tenancy of the praecipe from them, fometimes by infeoffing great
perfons, for anaintepance, and. fometimes by fecret. fments to ﬁ
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whereof the defendants could have no notice ; and therefore the ftatute miac
keth the recovery in all actions againit' the firt feoffors as they took the
and [0 as the defendants bring their action within a year of their expul-
dion. ' In 2 Richard I1. cap. 3. Seffion. 2. an imperfection of the ftatute of
0 Edward 11 was holpen ; for whereas the flatute took no place, but where
3wd¢fcﬁdan: appeared, and o wasfruftrated, the ftatute giveth ur:m pro=
clamation made at the gate of the place privileged, that the land thould be li-
able without appearance.

- In 7 R, 11 a ftatute was made for the reftraint of aliens, to take any bene-
_i‘ihml or dignitics ccclefiaftical, or _fam}s, or adminiftration to them, without

e King’s {pecial licence, upon pain of the ftatute of provifors: which being
mm by aformer I't_:itutep,aw re the alien took iughis own ufe; it is d
that flatute remedied, where the alien took it to the ufe of another, as
it is faid in the book; though I guefs, that if the record were fearched, it fhould
‘be, if any othicr purchafed to the ufe of an alien, and that the words (or ta
the ufe of another) fhouldbe (or any other to his ufe.) In 15 Rieh. 1L eap. ¢
a ftatute was made for the relief of lords again{t Mortmam, where ngé_
ments were made to the ufe of corporations, and an ordinance made that
for feoffiments palt, the feoffees fhould before a day, either purchafe licence
to amortile them, or alien them o fome other ufe, or other feoffmerits to
come, or they thould be within the flatute of Mortmain., In 4 Hen 1V, cap. 7.
the flatute of 1 Richard1l, isenlarged in the limitation of time; for whereas
the ftatute did limit the action to be brought within the year of the feoff-
ment, this ffatute in cafe of a difleifin extends the time to the life of the
difféilor ; and in all other actions, leaves l;hl; to the year from the time of the
action grown, In 11 Henry VL cap. 3. that ftatute of 4 Henry IV. i declared,
bccau[i:ﬁrtl_lg conceit was 'I?pﬂl‘l the fl:.ia;uie, that in cafe ul‘f’:}?ﬂﬁﬁn the limi-
tation of the life of the diffeifor went only to the affife of nove/ diffeifin,
and to no other attion ; and therefore that ftatute declareth the former law
to extend to all other actions, grounded upon move! diffeifin, In 11 Henry VI,
cap. 5o @ ftatute was made for relief of him in remainder againft particular
tenants, for lives, or years, that affigned over their eftates, and took the
profits, and then committed wafte againt them; therefore this ftatute giveth
an action of wafte, being pernors of the profits.  In all this courfe of ffatutes
no relief is given to purchafers, that come in by the party, but to fuch as
come in by law, a;-dd%ndams i praecipes, whether they be creditors, diffei-
fors, or lellors, and thatonly in cafe of Mortmain : and note alfo, that they be
all b cales of ffdal covinous intents, as to defeat executions, tenancy to the

aecipe, and the ftatate of Mortmain, or provifors, From 11 Henry VL to
1 R. 111 being the fpace of Afty years, there is a filence of ufes in the ftatute
book, which was at that time; when, no queftion; they were favoured moft.
o 1 Richard 111 cap. 1. cometh  the great flatute for relief of thofe that
come in by the party, and at that time an ufe appeareth in his likenefs ; for
there is not a word fpoken of taking thwﬁﬂ, to defcribe a ufe by, but
of climing to a ufe; and this ftatute ordained, that all gifts; ents,
grants, 8c. fhall be good againft the feoffors, donors and grafitors; and all
other perfons clainting only to theirufe 5 foas here the purchafer was fully
velieved, and cofluy que ufé was sbiter-enabled mt]ungﬁg feoffees ; beciuie
there were no s in - the flatute of feoffinents, grants; &c. upon good
confideration ; but generally in  Henry VII's time, new ftatutes were made
for further help ‘and remedy to thofe that came in by aft in law; as
1 Hewy VL capy 1. a farmedon is given without limitation of time ngginit

cefluy
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ceftuy que ufés and ebiter, becaufe they make hima tenant, they give him ad-
vantage of a tenant, as of age, and voucher: quaere 4 Hen. VIL 17. the
wardfhip is given to the lord of the heir of ceﬂn:].r que ufe, dying, and no will
declared, is given to the lord, as if he had died feifed in demeine, and action of
wafte given to the heir againft the guardian, and damages, if the lord were
barr’d in his writ of ward ; and relief is likewife given unto the lord, if the heir
holding the knight's-fervice be of full age. In 19 Hen VIL cap. 15. there is
relief given in three cales, firfk to the creditors upon matters of record, w
recognizance, ftatute, or judgment, whereof the two former were not aided at
all by any ftatute; and the laft was aided by a ftatute of 5o E.IIL. and
2 R.IL only in cafe of fantuary men. OSecondly, to the lords in fo-
cage for their relief, and herriots upon death, which was omitted in the
4 Hen. VII and laftly to the lords of villains, upon a purchafe of their vil-
lains inufe. In 23 Heary VIIL cap. 10.a further remedy was given ina cafe,
like unto the cafe of Mertmain; for in the flatute of 15 Ricbard 1L remedy
was given where the ufe came, ad manum mortuam, which was when 1t
came to fome corporation: now when ufes were limited to a thing, a&, or
work, and to a body, as to the reparation of a church, or an ahiot, or to
a guild, or fraternities as are only in reputation, but not incorporate: as to
parithes, or fuch guilds or fraternitics s are only in reputation, but not in-
rate, that cale was omitted, which by this flatute is remedied, not

way of giving entry unto the lord, but b{" way of making the ule utterly
void; neither doth the flatute exprefs to whofe benefit the ufe fhall be made
void, either the feoffor, or feoffee, but leaveth it to law, and addeth a pro-
wifo, that ufes may be limited twenty years from the gift, and no longer.

Tuis is the whole courfe of ftatute law before this ftatute, touching ufes.
Thus have I fet forth unto you the nature and definition of an ufe, the difs
ferences and truft of an ufe, and the parts and qualities of it; and by what
rules and learnings ufes {hall be guided and ordered: by a precedent of them
in our laws, the caufes of the fpringing and fprn:adin%adnf ufes, the conti=
nuance of them, and the proceedings that they have both in common
law and flatute law ; whereby it may appear, that a ufe is no more but a
general truft, when any one will truft the conftience of another better than
his own eftate and poffeflion, whichis an accident or event of human fociety,
which hath been, and will be in 2ll laws, and therefore was at the com-
mon law, which is common reafon. Fitz-Herdert faith in the 14 H. VIIL
common reafon is common law, and not confcience; but common reafon doth
define that ufes fhould be remedied in confcience, and not in courts of law,
and ordered by rules in confcience, and not by ftreight rules of law; for the
common law hath a kind of a rule and furvey over the chancery, to deter-
mine what belongs to the chancery. And therefore we may truly conclude,
that the force and ftrength that a ufe had or hath in conftience, is by common
law, and the force that it had or hath by common law is only by ftatutes,

Now followeth in time and matter, the confideration of this ftatute, whieh -
is of principal labour; for thofe former confiderations which we have handled
ferve but for introduétion.

Tuis flatute, as it is the ftatute which of all others hath the greateft power
and operation over the heritages of the realm, fo howfoever i:%:h-bmnby
the humour of the time rted in expofition, yet in itfelf is moft per-
fectly and exactly mncaivedp:n‘; ned of any law in the book. *Tis induced
with the moft declaring and perfuading preamble, 'tis confifting and ftanding
upon the wifeft and fiteft ordinances, and qualified with the moft fur:fﬂcau:‘g[
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and circomfpect favings and provifoes: and laflly "tis the beft ponder'd in all
the! words and claufes of it of any ftatute that 1 find; but before T come to the
ftatute it felf, T will note unto you three marters of circamitance, :
‘o Tae time of the ftatute: 2. Thetitle of it: 3. The precedentor pattern of it

“Por thetime of it wasin 27 Hen. VHI. when the King wuas in full peace,
and a wealthy ‘and flourithing eftate, in which nature of time men are moft
carefal ‘of their pofleffions; as well becaufe purchafers are moft ftirring: as
again, becaufe the purchafer when he is full, is no lefs careful of his affurance
to his children, and of difpofing that which he hath gotten, than he was of
his bargain for the compafiing thereof.

“AsouT that time the réalm likewife began to be enfranchifed from the
tributes of Romre, and the pofleflions that had been in Mortmain began to
ftir ‘abread ; “for this year was the fuppreffion of the fmaller houfes of reli-
gion, 4l tending to lenz; and purchafing: and this ftatute came in con-
fore with divers excellent ftatutes, made for the kingdom in the fame parlia-
mients as the ‘redution of Wales to a more civil government, the re-edifying
of diverfe ¢ities and towns, the fupprefling of lation and inclofures.

- "For the title, it hath one title in the roll, and another in courfe of plead-
ing. The title in the roll is no folemn title, but an act entitled, an aét ex-
prefling an’ order for ufes and wills; the title in courfe of pleading is, jfasu-
tum de wfibus, in poffefionem transferendis: wherein Walmfly juftice noted well

© Reginar, that if a man look tothe working of the itatute, he would think
that it thould be turncd the other way, dr ﬁgﬁ:’ﬁmﬁﬂ: ad ufies transferendis;
for that & the courfe of the ftatute, to bring poflcfiion to the ufe.  But the
title is framed not according to the work of the ftatute, but according to
‘the feope and intention of the ftatute, wanr quod primum eff in intentione, “ulti-
mum ¢ff in gperatione. ‘The intention of the flatute by carrying the poficfiion
to the ufe, is to turn the ufe to a poffeflion; for the words are not de pof-
Jelfionibus ad wfus transferendis; and as the grammarian faith, pracpofitio (od)
denotat ngtam aclionis, fed pracpofitio (in) cum accufitivo denatat notam altera-
tionis: and therefore King finill juftice in the fame cafe faith, that the mean-
ingof the flatute was, to make a tranfubftantiation of the ufe into a pol-
feflion.  But it is to be noted, that titles of acs of parliament feverally came
in butin' the 5 Hen. VIIL for before that time there was but one title of
all* the' acts made in one parliament; and that was no title neither, but 2
general' preface of the intent of the King, tho" now it is parcel of the

“For the Efﬂm': of this ftatute upon which it is drawn, T do find by
the firft Richard 111, whereapon may fee 'the very mould whereon this
ftarute was made, that the faid King having been infeoffed (before he ufur-
) ‘toufes, it wasordained that the land whereof he was jointly infeoffed {hould
e ‘as if he had not been named; and where he was folely infeoffed, it thould
be in ceffuy que ufe, in eftate, a5'he had the ufe.
‘Now tocome to the ftatute itfelf, the ftature confifteth, as other laws do,
upon'a preamble, the body of “the law, and certain favings, and proviioes.
preamble fetreth forth the inconveniencies, the'body of the liw giveth
the remedy, and the favings and provifoes take away the inconveniences
of the remedy. TFor new laws are-like ﬂwﬁm drugs, though they
remedy the difeafe, yet they trouble the y; and t!mfclgc r.hc}«"uﬁ: o
correct with fpicess fo'it is not poffible to find a remedy for any mifthief in
the commonwealth, but ‘it will beger fome new mi(Chief; and therefore they
fpice their laws with provifoes to correét and qualify them, :
“¥ou. IV. Uu
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‘Tue preamble of the law was juftly mmmﬂujﬁly— Popbam chief jultice
in 36 Reginae, where he faith, that there is little need to feareh and collect
out of cafes, before this flatute, what the mifchief was which the feape of the
flatute was to redrefs; becaufe there is a thorter way offered us, by the dur-
ciency and fulnefs of the preamble, and therefore it is: good. to confider it,
and ponder it throughly. g et

Tue preamble hath three parts. Tl

First a reaital of the principal inconveniencies, which is the rout of all
the reft. cfals

SeconDLY, anenumeration of diverfe particular inconveniencies, as branches
of the former. ; £

TuirpLy, a talle or bricf note of the remedy that the ftatute meaneth to
apply. The principal inconvenience, which is radix emmizm malorum, is the
diverting from the grounds and principles of the common law, by inventing
a mean to transfer lands and inheritances without any folemnity, or aét no-
torious: {o as the whole ftatute is to be expounded {trongly towards the ex-
tinguithment of all conveyances, whereby the freehold or inheritance may
pu!% without any new confections of deeds, exccutions of eftate or entries,
except it be where the eftate is of privity and dependance one towards the
other; in which cafes, mutatis mutandss, they might pas by the rules of the
common law. . .

Tue particular inconveniencies by the law rehearfed may be reduced into
four head: -

1. First, that thefe conveyances in ufe are weak for confideration.

2. SeconpLy, that they are obfcure and doubtful for trial. |

3- TuirpLy, that they are dangerous for want of notice and publica-
tion.

4. FourTHLy, that they arc exempted from all fuch titles as the liw fubject-
eth pofleffions unto.

Tue firlt inconvenience lighteth upon heirs.

Tue fecond upon jurors and witnefles.

Tue third upon purchafers,

Tue fourth upon fuch as come in by gift in law.

Arr whichare perfons that the law doth principally refpeét and favour. .

For the firft of thefe are three impediments (to the judgment of man) in
difpofing juitly and advifedly of his eitate,

First, trouble of mind,

SeconpLy, want of time, |

TuirbpLy, of wile and faithful counfel. about him.

1. AND all thefe three the flatute did find to be in the difpofition of anufe by
will, whercof followed the unjuft difinherifon of heirs.  Now the favour of
law unto heirs appeareth in many parts of the law; as the law of defcent pri-
vilegeth the pofietfion of the heir, againfb the entry of him that. hath right
by the law: no man fhall warrant againdt his heir, except he warrant again{t
himfelf, and diverfe other cafes too long to ftand upon: and we {ee the antient
law in Glanvill's time was, that the anceftor muf:lj not difinherit his heir by
grant, or other act executed i time of ficknefs; neither could he alien land
which had defcended unto him, except it were for confideration of i
ﬂ]'I;.E %r:.'ice, but not to advance any younger brother without the confent of
the heir. ;

2.For trials, no law cver took a ftraiter courfe that evidence fhould not be
perplexed, nor juries inveigled, than the common law of England; ason the

other
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-~ aither fide, mever law took a'more precifc and ftrait courfe Wwith juries, that
~they fhould givea direct verdict,  For whereasin a manner all laws do give the
‘tryers, (or jurors (which in other laws are called judges b fo#s) a liberty o give
‘mon liguet, that is; to give no verdi®t at all, and fo the cife to {land abated ;
‘our law enforceth them toa direct verdict, general or fpecial; and whereas
other laws accept of plurality of voices to make a verdic¥, our law enforceth
them all to agree indne ; and whereas other laws leave them 1o their own
‘time and eafe, and to part, and to meet again’; our law doth durefs and imprifon
them in the hardeft manner, without light or comfort, until they be agrecd,
in-confideration of ftraitnefs and coercion: it is confonant, that the law do
require in all matters brought to iffue, that there be full proof and evidence ;
aﬁ therefore if the matter in itfelf be of that furety as in fimple contracts,
“which are made by parol, without writing, italloweth wager of law.
(I iffue upon the mere right (which is a thing hardly to difeern) it allow-
~eth wager of battail to fpare jurors, if time have wore out the marks and
“badges of truth : fiom time to time there have been ftatutes of limitation,
+where you fhall find this mifchief of perjuries often recited ; and latly, which
s the matter in hand, all inheritances could not pafs but by adts overt and
“metorious, as by deeds, livery; and records,
' 3. Fon purchafers (dona fide) it mayappear that they were ever favoured in
our law, as firlt by the great favour of warranties wl{ich were ever for the
of purchafers: as where by the law in Bdw. IITs time, the difeife
could notenter upon the feoffee in regard of the warranty ; fo again the col-
lateral garranty, which otherwife as a hard law, grew in” doubt only upon fa-
vour 3 Purciﬁ:rs; fo was the binding of finesat the common law, the in-
vention and ice of recoveries, todefeat the flatute of intails, and many more
nds and ingsare to be found, which refpect to the quiet of the poficl-

n of purchafers. And therefore though the ftatute of 1 Rich. 11, had pro-
vided grl the purchafer in {ome fort, by enabling the adts and conveyances
of ceffuy que ufe ; yetneverthelefs, the ftatute did not atall difible the icts or

of the feoffecs ; and o as #almly {;Lﬂim faid 42 Reginae, they played
at double hand, for ceffuy gue ufe might fell, and the feoffec might &ll, which
was a very great uncertainty to the purchafer,

4. Fop the fourth inconvenience towards thofe that come in by law; con-
veyances in ufes were like privileged places or liberties; for s there the law doth
not run, {0 upon fuch conveyances the law could take no hold, but they
were exempted fromall titles in law.,  No man is o abfolute owner of his pol=
feffions, but that the wifdom of the law doth referve certain titles unto others;
and fuch perfons comenminol?the pleafurc and difpofition of the party, but by
he juitice and confideration of law, and therefore of all others are moit
favour'd: and alfo they are principally three.

1. Tug King and lords who loft the benefit of atuinders, fines for aliena-
tions, efcheats, aids, herriots, reliefs, ¢re. I

2. Tag defendants in praecipes cither real or perfonal, for debt and damages,
who loft the benefit of their recoveries and executions.

3. TenanTsin dower, and by thecourtefy, who loft their eftates and tithes,

1.First for the King: nolaw doth endow the King or Sovereign with
more prerogatives ‘or privileges: for his perfon is privileged from  fuits
and  adti his poffe(fions from  interruption and difturbance, his right
from limitation of time, his patents and gifts from all deceits and
falfe fuggeftions, - Next the King is the lord, whofe duties and rights the
law doth much favour, becaufe the law fuppofeth the land did originally
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faid that thefe words were put in, in regard of ufes fufpended by diffeifins,
and fo no prefent ifin to the ufe, until a regrefs of the feoffees; that intend-
ment is very particular, for commonly fuch cafes are bronght in by provifoes,
or fpecial branches, and not intermixed in the body of a itatute; and it had
been eafy for the ftatute to have faid, or hereafter fhall be feiled upon any
feoffment, &e. heretofore had or made.

‘Tue fecond reafon is upon the words of the ftatute of inrolments, which
faith, that no hereditaments fhall pals, &, or any ufe thereof, ¢rec. whercby
it is manifeft, that the ftatute meant to leave the form of conveyance with
the addition of a farther ceremony.

Tue third reafon I make is out of the words of the provilo, where it
faid, that no primer feifin, livery, no fine, nor alienation, fhall be taken for
any cftate executed by force of the ftatute of 27, before the firlt of May
1536, but they fhall be paid for ufes made and exccuted in poffeffion for the
time after; where the word (made) direétly goeth to conveyances in ufe made
after the fkatute, and can have no other vnderftanding; for the words (exe-
cuted in pofieflion) would have ferved for the cafe of regrefs: and laftly,
wl:li:th;l is m-:;:.-e than nl]l, if t hah:: hahnidamh intent, the cale being fo

and fo plain, t wWou ve {5, that every limita-
gnn of ufe mngaaftcr 1‘:&'& ftatute fhould have bee:elfpizid,- and thisrywas the
expofition, astradition goeth, that a reader of Grays-Im, which read foon af-
ter the ftatute, was in trouble for, and worthily, who, as I fuppofe, was By,
whofe reading I could never fee; but I do now infift upon it, becaufe now again
fome in an immoderate invective againit ufes, do relapfe to the fume opinion.

Tue fecond opinion which I called a contrary extremity is, that the fta-
tute meant only to remedy the mifchiefs in the preamble, recited as they
grew by reafon of divided ufes; and although the like mifchief may grow
upon the contingent ufes, yet the ftatute had no forefight of them at that time,
and fo it was merelya new cafe not comprifed. 'Whereunto I anfwer, thaticis
the work of the ftatute to execute the divided ufe; and therefore to make
an ufe void by this ftatute which was good before, though it doth partici-
pate of the mifchief recited in the ftatute, were to make a law upon a pre-
amble without a purview, which were grofly abfurd. But upon the queltion
what ufes are executed, and what not; and whether out of pofitflions of a
diffeifor, or other pofleifions out of privity or not, there you fhall guide your
ﬂgﬁm according to the preamble; as fhall be handled in my next é]f’s
difcourfe, and o much touching the preamble of this law.

For the body of the law, Iwould with all readers that expound ftatutes to
do as fcholars are willed to do: that is, firlt to feck out the principal verb;
that is, to note and fingle out the material words whereupon the ftatute is
framed; for there are in every ftatute certain words, which are as veins where
the life and blood of the ftatute cometh, and where all doubts do arife, and the
reft are literae mortuae fuliilling words.

Tue body of the ftatute confifteth upon two parts.

FirsT, a fuppofition or cale put, as Anderfon 36 Reginae calleth it.

SeconpLY, a purview or ordinance thercupon.

Tue cafes of the ftatute are three, and every one hath his purview.

Tue general cafe.

Tue cafc of co-feoffees to the ufe of fome of them. :

Anp the general cafe of feoffees to the ufe or pernors of rents or profits.

Tue general cafe is built upon eight material words.

Four on the part of the iEiEces
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Turer on the part of ceffuy gue u/2, and ope common to them both,

Tur firlt material word on the part of the feoffees is the word {perﬁ:m}
This excludes all alliances; for there can be no truft repos'd but in a ‘perion
certain: it excludes again all corperations; for t]:r:[{' are equalled to a4 ufe cers
tain: for note on the part of the feoffor-over the (tatute infifts upon the word
(perfon,) and on the part of coffuy gue ufé, that added body politique.

Tue fecond word material, is the word (feifed:) this excludes chatrels.
The reafon is, that the ftatute meant to remit the common law, and net but
that the chattels might ever pafs by teftament or by parol; therefore the u(edid
not pervert them. It excludes rights, for it is againit the rules of the com-
mon law to grant, or transfer rights; and thercfore the ftatute would exe-
cute them.

TuirpLy, it excludes contingent ufes, becavfe the feifin cannot be but
to a fec-fimple of a ufe; and when that is limited, the feifin of the feoffee
is fpent; for Liftleton tells us, that there are but two feifins, one i Dominia
ut de feodo, the other ut de feodo & jure; and the feoffec by the commeon
law could execute but the fee-fimple to ufes prefent, and not poft ufes; and
therefore the ftatute meant not to execute them.

Tue third material word is (hereafter) that bringeth in again conveyances
made after the flatute; it brings in again conveyances made before, and di-
fturb'd by defieifin, and recontinued after; for it is not faid infeoffed to ufe
hereafter feis'd,

Tue fourth werd is (hereditament) which is to be underflood of thofe
things whereof an inheritance is in gffe: for if I grant a rent charge e novo
for life to a ufe, this is good enough; yet there is no inheritance in being
of this rent: this word likewife excludes annuities and ufes themielves; {o
that a ufe cannot be to a ufe.

Tue ficlt word on the part of ceffuy que ufe, is the word (ufe, confidenceor
truft) whereby it is plain that the flatute meant to remedy the matter, and
not words; and in all the claufes it {till carricth the words,

Tue fecond word is the word (perfon) again, which excludeth all al-
liances; it excludeth alfo all contingent ufes which are not to bodies, lively
and natural, as the building of a church, the making of a bridge; but here
(as noted before) it is ever coupled with body politick.

Trx third word is the word (other;) for the ftatute meant not to crofs
the common law. Now at this time ufes were n to fuch a familiarity,
as men could not think of pofiefiion, but in courfe of ufe; and o every man
was feifed to his own ufe, as well as to the ufe of others; therefore be-
caufe ftatutes would not flir nor turmoil poffefiions fettled at the common
law, it patteth in precifely this word (other:) meaning the divided ufe, and
not the conjoined ufe; and this caufeth the claufe of joint feoffees to fol-
low in a branch by itfelf; for elfe that cafe had been doubtful upon  this
word (other.)

Tue words that are common to both, are words expreffing the cONVey-
ance whereby the ufe arifeth, of which words, thofe that breed any queftion
are (agreement, will, orotherwife) whereby fome have inferred that ufes might
be mi%:d by ment parol, fo there were a confideration of money, or
other matter valuable; for it is expreffed in the words before (bargain, file,
and contract) butof blood, or kindred; theerrorof which collection appeareth
in the word immediately following (viz. will) whereby they might as well
include, that a man feifed of land might raife an ufe by will, efpecially to
any of his fons or kindred, where there is a real confideration; and by that

1 . veafon,
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reafon, mean, betwixt this flatute and the ftatute of 52 of wills, lands were
- devifeable, jally to any man’s kindred, which was clearly otherwile ; and
therefore t § were put in, not in regard of ufes raifed by thofe con-
veyances, or without, or likewife by will, might be transferred’; and there
was a perfon feized toa ufe, by force of that agreement or will, (v/z.) to the
ufe of the affignee ; and for the word (otherwife) it thould by the generality
of the word include a diffeifin, toaufe. But the whole ftope of the ffature
croffeth that which was to execute fuch ufes, as were confidences and
teuft, which could not be in cafe of difieifin ; for if there were a command-
ment precedent, then the land was vefted in ceffuy gue /6 upon the entry ;
and if the diffeifin were of the diffeifor’s own head, then notruft.  And thus
much for the cafe of fuppofition of this ftatute; here follow the ordinance and
purview thereupon,
. TrEe purview hath two parts; the firft operatio fatuti, the effe that the
flatute worketh: and there is modus operandi, a fition, or explanation how
the flatute doth work that effect, effect is, that coffuy gue tfé fhall be
in poffeffion of like eftate as he hath in the ufe; the fiction guomadsis, thar
the ftatute will have the pofieflion of ceffuy fzgf e, as a new body com-
pounded of matter and form; and that the feoffecs fhall give matter and
fubftance, and the ufe fhall give form and quality ; the material words in the
firft part of the purview are Eur.

Tue firlt words are remainder and reverter, the flatute having fpoken
before of ufes in fee-fimple, in tail, for life, or years, addeth, (or otherwife
in remainder or reverter :) whereby it is manifeft, that the firlt words are t6
be underftood of ufes in poffeffion. For there are two fubffantial and ef
fential differences of eftates, the one limiting the times, (for all eftares are
but times of their continwances) this maketh the difference of fec.
fimple, fee-tail, for life or years, and the other maketh difference of poffefs
fion and remainder ; all other differences of eftate are but accidents, as {hall
be faid hereafter: thefe two the gi::tr; “ﬂ to take hold of, and at the
words, remainder and reverter it N not words, (righe, title or
poffibility) nor it hath not general words (or otherwife:) itr;lsgmul"t plain,
that the flatute meant toexecute no inferior ufes to remainder or reverter 3
that s to fay, no pofiibility or contingencies, but eftates, only fuch s the fe-
offees might have exccuted by conveyance made. Note alfo, the very letter
of the ftatute doth take notice of a difference between an ufe in remainder
and an ufe in reverter ; which though it cannot be properly fo called, becaufe it
doth not depend upon particulareftates, as remainders do, neither did then be-
fore the ftatute draw any tenures as reverfions do; yet the ftatute intends that
there is a difference when the particular ufe, and the ufe limited upon the
particular ufe are both new ufes; in which cafe it is 2 wie in remainder ; and
where the particular ufeis a new ufe, and the remnant of the ufe is the old uie,
n w hich cafe it is a ufe in reverter,

TrE next material word is (from henceforth) which doth exclude all con-
ceit of relation that ceffuy que ufé fhall not come in: as from the time of the
firlt feoffinents to ule, as Brudnell's conceit was in 14 Hen. VIIL.  That is,
the feoffor had granted arent charge, and ceffuy gue u/e had made a feoffment
in fee, by the ftatute ofo;_ Richard 111, tlle":f:uﬁor hﬂ:n;zlld have held it dif-
chargad, becaufe the act of ceffuy gue ufé thall put the feoffor in, as if cefy

ufé had been feifed in Frmnﬂthe Eum'}gf thcpﬁrﬂ ufe limited ; and th{m{
g-‘e the ftatute doth take away all fuch ambiguitics, and expreffeth that ceffuy
que ufé thall be in poffeflion from henceforth; that is, from the time of the

parliament
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parliament for ufes then in being, and from the time of the execution for ufs

limited after the parliament. ;

Twuge third material words are (lawful feifin, ftate and pefieffion) oot a
poficiiion in law only, but a feifin in fat; not a title to enter into the land,
but an actual eltate.

Tuge fourth words are of and in fuch eftates as they had in the ufe;
that is to fay, like eftates, fee-fimple, fee-tail, forlife, for yearsat will, in pol-
feffion, and reverfion, which are the fubilantial dificrences of efiates, as was
faid before; but both thefe latter claufes are more fully perfected and ex-
pounded by the branch of the fiction of the ftatute which follows.

Tuie branch of fiction hath three material words or claufes: the firfk
material claufe is, that the eftate, right, title, and poffefiion that was in fuch
perfon, &c. fhall be in cefluy iir nfe; for that the matter and fubftance of
the eftate of ceffuy que ufe is citate of the feoffee, and more he cannot
haves; fo as if the ufe were limited to ceffuy gue afe and his heirs; and the
eftate out of which it was limited was but an eftate for life, cefluy que ufe can
have no inheritance: fo if when the ftatute came the heir of the feoflee had
not entred after the death of his anceflor, but had only a poflefion in law,
ceffuy que ufé in that cafe fhould not bring an aflize before entry, becaufe the
heir u% the feoffee could not; fo that the matter wherenpon the ufe muft
work is the feoffee’s eftate. But note here: whereas before when the fta-
tute {peaks of the ufes, it fpake only of ufes in pofieffion, remainder and re-
verter, but not in title or right; now when the flatute fpeaks what fhall
be taken from the feoffee, it {peaks of title and right: fo that the flatute
takes more from the feoffee than it executes prefently, in cafe where there
are ufes in contingence which are but titles.

Tue fecond word is (clearly) which feemns prog:ly and directly to meet
with the conceit of Seintilla furis, as well as words in the preamble
of extirpating and extinguifhing fuch feoffments, fo is their eftate as clearly
extinét, :

Tur third material claufe is after fuch quality, manners, form and condi-

tion as they had in the ufe; fo as now as the feoffec’s eftate gives matter, fo-

the ufe gives form : and as in the firft claufe the ufe was endowed with the
poffeilion in points of eftate, fo here it is endowed with the pofiefflion in all
accidents and circomitances of eftate. 'Wherein firft note, that it is grofs and
abfurd to expound the form of the ufe any whit to deftroy the fubftance
of the eftate; as to make a doubt, becaufe til: ufe gave no dower or tenancy
by the courtefy, that therefore the pofleflion when it is transferred would
do o likewifi: no, but the ftatute meant fuch quality, manner, form and
condition, as it is not repugnant to the corporal prefence and poffefiion of
the eftate.

NexT for the word (condition) Ido not hold it to be put in for ufes upon
condition, theugh it be alfo comprifed within the general words; but be-
canfe T would have things ftood upon learnedly, and according to the true
fenfe, T hold it but for an explaining, or word of the cffect; asit isin the
ftatute of 26 of treafons, where it is faid, that the offenders fhall be attainted
of the overt fact by men of their condition (in this place;) that is to fay, of
their degree or fort: and o the word condition in this place is no more,
but in like quality, manner, form and degree or fort; {0 as all thele words
amount but to (mede & forma.) Hence fore all circumflances of eftate
are comprehended as fole feifin, or joint feifin, by intierties, or by moie-
ties, a circumflance of eftate to have age as coming in by delcent, or not age

as
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as purchafer, or circumftance of eftate defcendable to the helr of the part of
the father, or of the part of the mother. A circumftance of eftate condi-
tional or abfolute, remitted or not remitted, with a condition of inter-mar-
riage or without, all thefe are accidents and circumitances of eftate, in all
which the poffeffion fhall enfue the nature and quality of the ufe: and thus
much of the firlt cafe, which is the general cafe.

Tue fecond cafe of the joint feoffees needs no expofition; for it purfueth
the penning of the gencrai] cafe: only this I will note, that although it had
been omitted, yet the law upon the firlt cafe would have been taken as the
cafe provided; fo that it is rather an explanation than an addition: for turn that
cafe the other way, that onc were infeoffed to the ufe of himfelf, I hold the
law to be, that in the former cafe they fhall be feifed jointly; and fo in the
latter cafe ceffuy que ufe (hall be feifed Tolely: for the word (other) it fhall be
qualificd by the conftru@tion of cafes, as {hall appear when I come to my di-
vifion. But becaufe this cafe of co-feoffees to the ufe of one of them was 2

eral cafe in the realm, therefore they forefaw ir, exprefs'd it pre-
ciftly, and pal'd over the cafe ¢ comverfo, which was but an efpecial cafe:
and they were loth to bring in this cafe, by inferting the word only into
the firlt cafe, to have penned it to the ufe only of other perfons; for they
had experience what doubt the word (only) bred upon the ftatute of 1 R. I1I.
after tgicsthird cafe: and before the third cafe of rents comes in the fecond
faving; and the reafon of it is worth the noting, why the favings are inter-
before the third cafe; the reafon of it is, bacaufg the third cafe needeth
no faving, and the firft two cafes did need favings; and that is the reafon of
that again.

it isa Eeneml ground, that where an at of parliament is donor, if it be
penned with an (ac f) it is not a I'al.rh%, for it is a fpecial gift, and not a
general gift, which includesall rights; and therefore in 11 Hemry VI where
upon the alienation of women, the ftatute intitles the heir of him in remain-
der to enter, you find never a ftranger, becaufe the ftatate gives entry not
( fimpliciter) but within an (ac_fi;) as if no alienation had been made, or if
the feme had been naturally dead. Strangers that had right might have
entred; and therefore no faving needs. So in the ftatute of 32 of leafes,
the ftatute enacts, that the leafes fhall be and effectual in law, as if the
lefior had been fiifed of a good and perfect eftate in fee-fimple; and there-
fore you find no faving in the flatutes and o likewile of diverfe other fta-
wates, where the ftatute doth make a gift or tide good fpecially againit
certain perfons, there needs no faving, except it be to exempt fome of thofe
perfonss as in the flatute of 1 R. III. Nowto applj.r this to the cale of rents,
which is ];:znm:d with an (ac ff) (wiz.) asif a fufhicient grant, or lawful con-
veyance had been made, or executed by fuch as were feifed; whyif fuch a
grant of a rent had been made, one that had an ancient right might have
- entred and have avoided the charge; and therefore no faving needeth: but
the fecond firlt cafes are not penned with an (ac #) but abfolute, that céffuy
que ufe thall be adjudged in eftate and pofieflion, which is a judgment of
pacliament ftronger than any fine, to bind all rights; nay, it hath farther
words (viz.) in lawful eftate and pofferfion, which maketh it ftronger than
any in the firft claufe. For if the words only had ftood upon the fecond
clanfe (viz.) that the eftate of the feoffee thould be in ceffuy que ufé, then per-
haps the gift thould have been fpecial, and fo the faving fuperfluous: and
this note is material in regard of the great queftion, whether the feoffees may
moke any regrefs; which opinion (I mean, that no regrefs is deft unto them)

Vor. IV. Yy i
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is principally to be argued out of the faving; as fhall be now declared: for
the favings are two in number; the firlt faveth all firangers rights, with an
exception of the feoffees; the fecond is a faving out of the exception of
the firlt faving (viz.) of the feoffees in cafe where they claim to their own
proper ufe: it had been cafy in the firft faving out of the flatute {other
than {uch perfons as are feifed, or hereafter {hould be feiftd to any ufe)
to have ncﬁf:d thefe words (executed by this flatute;) or in the Tecond
faving to have added unto the words (chiming to their proper ufe) thefe
words (or to the ufe of any other, and executed by tEis ftatute:) but
the regrefs of the feoffee is fhut out between the two favings; for it is the
right of a perfon claiming to an ufe, and not unto his own proper ufe; bur
itis to be added, that the fisft fiving i not to be underflood as the letter
implieth, that feoffees to ufe fhall be barr'd of their regrefs, in cafe that it
be of another feoffment than that whereupon the ftatute hath wrought, but
upon the fime feoffment; as if the feoffee before the flatute had been dif
feifed, and the difftifed had made a feoffinent in fee to 7. D. his ufe, and
then the flatute came: this executeth the ufe of the fecond feoffment; but
the firlt feoffees may make a regrefs, and they yet claim to an ufe, but not
by that feoffment upon which the ftatute hath wrought.

Now followeth the third cafe of the flatute, touching execution of rents;
wherein the material words are four: .

First, whereas diverfe perfons are feifed, which hath bred a doubt that
it thould only §o to rents in ufe, at the time of the ftatute; but it is ex-
ohined in the clfe following (wv/z.) asif a grant had been made to them

y fueh as are or fhall be feifed.

Tue fecond word is (profir) for in the putting of the cafe, the ftatute
fpeaketh of a rent; but after in the purview is added thefe weords (or
rofit.) _

2 gnz third word is (ac ) fesl. that they fhall have the rent as if a fuffi-
cient grant or lawful conveyance had been made and executed unto them.

Tur fourth words arc the words of liberty and remedies attending upon
fuch rent, feil, that he fhall diftrain, ¢re.and have fuch fuits, entries, and
remedics, relying again with an (ac ) as if the grant had been made with
fuch collateral penalties and advantages, ;

Now for the provifoes; the makers of this law did fo abound with po-
licy and difeerning, as they did not only forefee fuch mifchiefs as were inci-
dent to this new law immediately, but likewife fuch as were confequent in
a remote degree; and therefore befides the exﬁl‘s provifoes, they did add
three new provifoes which are in themfelves {ubftractive laws: for forefecing
that by the execution of ufes, wills formerly made fhould be overthrown ;
they made an ordinance for wills. Forefeeing likewife, that by execution of
ufes, women fhould be doubly advanced; they made an ordinance for dowers
and jointures. Forefecing again, that the execution of ufes would make

Sfranktenement pafs by contracts paroll, they made an ordinance for in-
rollments of bargains and fales. The two former they inferted into this law,
and the third they diftinguithed into a law apart, but without any preamble
as may appear, being but a provifo to this ftatute. Befides all thefe provifio—
nal laws; and befides four provifoes, whereof three attend upon the kuw of
Jointure, and one of perfons born in #ales, which are not material to the purpofe
in hand: There are fix provifoes which are natural and true members and
limbs of the ffatute, whercof four concern the part of coffuy gue ufé, and two
3 concern
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concern the part of the feoffees: The four which concern the part of cefluy
que ufe, tendall to fave him from prejudice by the execution of the eftate.

Tug firft fveth him from the extinguithment of any ftatute or recogni-
zance, as if2 man had an extent of a hundred acres, and an ufe of the in-
heritance of one. Now the ftatute executing the poflefiion to that one,
would have extinguifh’d his extent being intire in all the reft: oras if the
connfee of a flatute having ten acres liable to the ftatute, had made a
feoffment in fee to a ftranger of two, and after had made 2 feoffment in fee
to the ufe of the conuzee and his heirs. And upon this provifo there arife
three queftions: Firft, whether this Pmr.rilb were not fuperfluous, in regard
that cefluy gue ufe was comprehended in the general faving, though the feof-
fees be excluded?
~ Seconpry, whether this provifo doth fave {tatutes or exccutions, with an

portionment or entire?

TuirpLy, becaufe it is penned indefinitely in point of time, whether
it {hall go to ufes limited afier the (fatute, as well as to thofe that were in
being at the time of the ftatute; which doubt is rather inforced by this rea-
* fon, becaude there was for 4 ufes at the time of the ftatate; for that the exe-
cution of the flatute might be waived: but both poffeflion and ufe, fince the
flatute, may be waived.

Tug fecond provifo faveth ceffuy que ufe from the charge of primer fesfor, li-
weries, oufter le maines, and fuch other duties to the King, with an exprefs li-
emitation of time: that he fhall be difcharged for the time paft, and charged
for the time to come to the King, iz, 1 5§6. to be communis terninus,

Tue third provifo doth the like for fines, reliefs, and herriots, difcharging
them for the time paft, and f{peaking nothing of the time to come.

Tue fourth provifo giveth to gﬂﬂ_}" que wfe all collateral benefits of vouchers,
aid-priers, actions of wafte, trelpals, conditions broken, and which the
feoftees might have had; and this is exprefly limited for eftates executed be-
fore 1 May 1536. And this provifo giveth occafion to intend that none of
thefe benefits would have been carried to ceffuy gue ufe, by the general words
j?l:on thcé‘bnd}*d' the law, Jiil. that the Feoffees eftate, right, title, and poffe(-

; eree

For the two provifoes on the part of the tertenant, they both concern the

faving of ftrangers from prejudice, &e.

Tue firflk faves ations depending againft the feoffees, that they fhall not
abate.

Tye fecond faves wardihips, liveries, and oufler Je maines, whereof title
was vefted in regard of the heir of the feoffee, and thisin cafe of the King only,

IWhat perfons may be feifed to an ufe, and what not.
What perfons may be ceftuy que ufe, and wbat mt,
What perfins may declare an ufé, and what not.

HOUGH 1 have opened the ftatute in order of words, yet I will
make my divifion in order of matter, wiz.
1. Tur rifing of ufes,
2. Tue interruption of ufes,
3. Tuge exccuting of ufes. ¢
Acaly, the rifing of ufes doth eafily divide it felf into three parts.
Tue perfons that are aftors to the conveyance tq ule.
Tue ufe it flf,
Tuge form of the conveyance. THEN

4 The text here is manifeftly corrupted, nor does any probable conjedture occur for its amendment.
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Tren itis firft to be feen what perfons may be feifed to an ufe, and what
not; and what perfons may be cefluy que ufé, and what not. =~

Tue Kingcannot be feifed to an ufe; no, not where he taketh in his natu-
ral body, and to fome purpofe as a common perfon; and therefore if land be
given to the King and L D. per terme de lour wies, this ule i void for a
moiety.

Ln}::r, law i, if the King be feifed of land in the right of his duchy of
Laneaffer, and covenanteth by his letters patent under the duchy feal to
ftand {eifed to the ufe of his {on, nothing paffeth, Ay

Like law, if King R. IlI. who was feoffee to diverfe ufes before he took

upon him the crown, had after he was King by his letters patent granted the
land over, the ufes had not been renewed.
' Tue Qnueen, (fpeaking not of an imperial Queen but by marriage) cannot be
feifed to an ufe, though fhe be a body enabled to grant and purchafe, without
the King : yetin regard of the government and intereft the King hath in her
polieflion, fhe cannot be feifed to an ufe.

A CorroraTiox cannot be feifed to an ufe, becaufe their capacity is to a
ufe certain; again, becaufe they cannot execute an eftate without doin
wrong to their corporation or founder; but chiefly becaufe of the letter of
this ftatute which (in any claufe when it fpeaketh of the feoffee) refteth only
upon the word (perfon,) but when it {peaketh of ceffuy que ufe, it addeth per-
fon or body politick.

Ir a bifhop bargain and fell lands whereof he is fifed in the right of his
fee, this is good during his life; otherwife it is where a bithop is infeoffed
to him andglcxg fucceflors, to theufe of L D.and his heirs, that is not good,
no not for the bithop's life, but the ufe is merely void. ;

ConTrary law of tenant in tail; for if I give land in tail by deed fince
the flatute to A, to the ufe of Band his heirs; B hath a fee-fimple deter-
minable upon the death of 4 without iflue. And like law, though doubt-
ful before the ftatute, was; for the chief reafon which bred the doubt before
the flatdte, was becaufe tenant in tail could not execute an eftate without
wrong; but that fince the ftatute is quite taken away, becaufe the ftatute
faveth no right of intil, as the flatute of 1 R. ITI. did; and that reafon like-
wife might have been anfwered before the ftatute, in regard of the common
ICCOvErY.

A Feme covert and an infant, though under years of diftretion, may be
{eifed to an ufe; for as well as land might defcend unto them from a feoffee
to ufe, fo may they originally be infeoffed to an ufe; yetif it be before the
ftatute, and they had (upon a fidpoena brought) executed their eftate during
the coverture or infancy, they might have deteated the fame; and when t
fhould have been feifed again to the ufe, and not to their own ufe; but fince
the flatute no right is faved unto them.

Ir a feme covert or an infant be enfeoffed to an ufe precedent fince the
ftatute, the infant or baron come too late to difcharge or root up the
ment; but if an infant be infeoffed to the ufe of himfelf and his heirs, and
1. D. pay fuch a fum of money to the ufe of I G. and his heirs, the infant
may difagree and overthrow the contingent ufe.

CoxTrarY law, if an infint be infeoffed to the ufe of himfelf for life,
the remainder to the ufe of L 8. and his heirs, he may difagree to the feoff-
ment as to his own eftate, but not t diveft the remainder, but it fhall re-
main to the benefit of him in remainder.

Axp




READING ON THE STATUTE OF USES.

Anp yet if an attainted Perfon be infeoffed to an ufe, the King’s title, af-
ter office found, fhall prevent the ufe, and relate above it; but until office the
ceftuy que ufe is feifed of the land.

1k e law of analien ; for if land be given to an alien toan ufe, the ufe is
not void ab mifie : yet peither alien or attainted perfon can maintain an action
to defend the land.

Tre King's villain if he be infeoffed to an ufe, the King's title {hall relate
above the ufe, otherwife in cafe of a common perfon.

Bu ifthe lord be infeoffed to the ufe of his villain, the ufe neither rifeth,
but the lord 15 in by the common law, and not by the ftatute difcharged of
the ufe.

Bur if the hufband be infeoffed to the ufe of his wife for years, ifhe die the
wife fhall have the term, and it thall not inure by way of difcharge, although
the hufband may difpolfe of the wife’s term.

So if the lord of whom the land is held be infeoffed to the ufe of a perfon
attainted, thelord thall not hold by way of difcharge of the ufe, becaufe of the
King'stitle, Amnum diem & vaftum.

A pERsON vnceriain is not within the ftatute, nor any eftate in subibus or
fufpenfe executed: asif I give land to I S. the remainder to the right
heirs of I.D. to the ute of I N. and his heirs, L IV, is not feifed of the
fee-fimple of an eftate pur vie of LS. till L D.be dead, and then in fee-
fimple.

Iﬂu law, if before the ftatute I give land to LS. pur autre wie to an
ufe, and L 8. dieth, living eqffuy que ufe, whereby the frechold is in fufpenfe,
the ftatute cometh, and no occupant entreth; the ufe is not executed out of
the freehold in fufpenfe for the occupant, the difleifor, the lord by efcheat
The feoffee upon confideration, not having notice, and all other perfons
which fhall be feifed to ufe, not in regard of their perfons but of their
title ; I refer them to my divifion touching difturbance and interruption of
ufes.

It followeth now to fee what perfon may be a ceffuy que wfé. The King
may be ceffuy que u/z; butic behoveth both the declaration of the ufg, and
the conveyance it felf, to be matter of record, becaufe the King's title is com-
pounded of both; Ifay, not appearing of record, but by conveyance of re-
cord, And thercfore if I covenant with I §. to levy 2 fine to him to the King’s
ufe, which I doaccordingly; and this deed of covenant benotinroll'd, and the
deed be found by office, the ufe veltethnot.  E comverfd, if inroll'd.  IFT co-
venant with I §. toinfeof him to the King's ufe, and the deed be inrcll'd, and
the feoffment alio be found by office, the ufe vefteth.

Bu if I levy a fine, or fuffer a recovery to the King's ufe, and declare the
ufe by deed of covenant enroll’d, though the King be not party, yet it is good
cnough.

Agl‘._':np,pnn ATiox may takean ufe, and yet it is not material whether the
feaffment or the declaration be by deed ; but I may infeoff I §. to the ulc of a

ion, and this ufe may be averred.

AUsE toa perfon uncertain is not void in the firft limitation, but exe-
cuteth not till the perfon besn off; fo that this is pofitive, that an ule
fhall never be in abeyance as a remainder may be, butever ina perfon cer-
tain upon the words of the ftatute, and the eftate of the feoffees fhall be in
him or them which have the ufe. The reafon is, becaufe no confidence
can be repofed ina perfon unknown and uncertain ; and therefore if I make
a feoffiment totheufeof [ 5. for life, and then to the ufe of the right heirs

Vor. IV. 2z of

181



182

READING ON THE STATUTE OF USEs.

of 1. D. the remainder is not in abeyance, but the reverfion is in the feoffor,
(guoufjue.) So that upon the matter all perfons uncertain in ufe, are like con-
ditions or limitations precedent.

Lige law, if 1 enfeoff one to the ule of L S. for years, the remain-
der to the right heirs of . . This is not executed in abeyance, and therefore
not void.

Like law, if I make a feoffment to the ufe of my wife that (hall be, or
to fuch perfons as I fhall maintain, though I limit no particular eftate atall;
yet the ufe is good, and thall in the interim return to the feoffor.,

ConTrary law, if I once limit the whole fee-fimple of the ufe out of
land, and part thereof to a perfon uncertain, it fhall never return to the fe-
offor by way of fraction of the ufe: but look how it fhould have gone unto
the feoffor; if I begin with a contingent ufe, fo it fhall go to the remainder;
if I entail a contingent ufe, both eftates are alike fubject to the contingent
ufe when it falleth; as when I make a feoffment in fee to the ufe of my wife
for life, the remainder to my firlt begotten fon; I having no fon at that time,
the remainder to my brother and his heirs: if my wife die before I have
any fon, the ufe fhall not be in me, but in my brother. ~And yet if I marry
again, and have a fon, it fhall divelt fiom my brother, and be in my fon,
which is the fkipping they talk fo much of,

So if I limit an ufe jointly to two perfons, not én ¢ffe, and the one com-
eth to be i ¢ffe, he fhall take the entire ufe; and yet if the other after-
ward come in ¢ffe, he fhall take jointly with the former; as if I makea fe-
offinent to the ufe of my wife that fhall be, and my firft tten fon for
their lives, and I marry; my wife taketh the whole ufe, and it I afterwards
have a fon, he taketh jointly with my wife.

BuT yet where words of abeyance work to an eftate executed in courfe
of poffefiion, it fhall do the like in ufes; as if I enfeoff A to the ufe of B
for life, the remainder to C for life, the remainder to the right heirs of B,
this is a good remainder executed.

So if I enfeoff 4 to the ufe of his right heirs, A isin the fee-fimple,
not by the ftatute, but by the common law.

Now are we toexamine a fpecial point of the difability of fuch perfons as do
take by the ftatute: and that upon the words of the ftatute, where diverfe
perfons are feiled to the ufe of other perfons; fo that by the letter of the fta-
tute, no ufe is contained: but where the feoffor is one, and ceffuy que uf is
another.

TuEREFORE it is to be feen in what cafes the fame perfons fhall be both
feifed to the ufe and ceffiy que ufe, and yet inby the ftatute; and in what cafes
they fhall be diverfe perfons, and yet in by the common law; wherein I ob-
ferve unto you three things: Firft, that the letter is full in the point. Se-
condly, that it is ftrongly urged by the claufe of joint eftates following.
Thirdly, that the whole l{upc of the flatute was to remit the common law,
and never to intermeddle where the common law executed an eftates there-
fore the ftatute ought to be expounded, that where the party feifed to the
ufe, and the ceffuy gue ufé is one perfon, he never t:akcth by the ftatute, ex-
cept there be a direct impoffibility or impertinency for the ufe, to take effect
by the common law, ;

Anp if Il_giv: land to I. 8. to the ufe of himfelf and his heirs; and if
I. D. pay a fum of money, then to the ufe of 1. D. and his heirs, I §, is
in of an eftate for life, or for years, by way of abridgment of eftate in courie
of poffeffion, and I, D. in of mc-ibc-gmplc by the ftatute. g
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So if I bargain and fell my land after feven years, the inheritance of the
ufe only paffeth; and there remainsan _eftate for years by a kind of fubftrac-
tion of the inheritance or occupier of my efiate, but merely at the common
law.

Bur if I enfeoff I S. to the ufe of himflf in tail, and then to the ufe
of I D. in fee,  or covenant to ftand feifed to the ufe of my felf in tail, and
to the ufe of my wifein fee; in both thefe cafes the eftate tail is executed
by this ftatute; becaufe an eftate tail cannot be re-occupied out of a fee-
fimple, being a new eftate, and not like a particular eftate for life or years,
which are but portions of the ablolute fee; and therefore if I bargain and
fell my land to 1. 5. after my death without iffue, it doth not leave an eftate
til in me, nor vefteth any prefent fee in the bargainee, but is an ufe ex-

B il 2 A s

So if 1 enfeoff I, 8. to the ufe of 1. D, for life; and then to the ufe of
himfelf and his heirs, heis in of the fee-fimple merely in courfe of poffeffion,
and as of 2 reverfion, and not of a remainder. _ :

ConTrARry law, if I enfeoff 1. 8. to the ufe of I D. for life, then
to the ufe of himfelf for life, the remainder to the ufe of I N. in fee: Now
the law will not admit taction of eftates; but L §. is in with the reft by
the flatute.

So if 1 enfeoff I S. to the ufe of himfelf and a ftranger, they fhall be
both in by the ftatute, becaufe they could not take jointly, taking by feveral
titles.

Like law, if I enfeoff a bithop and his heirs to the ufe of himfelf, and
his fuceeffors, he is in by the ftatute in the right of his fee.

Anp as I cannot raife a prefent ufe to one out of his own feilin; fo if 1
limit a contingent or future ufe to one being at the time of limitation not
feifed, but afier become feifed at the time of the execution of the contingent
ufe, there is the fame reafon and the fame law, and upon the fame diffcrence
which I have put before. —

As if I covenant with my fon, that after his marriage T will ftand feiled
of land to the ufe of himfelf and his heirss and before marria I enfeoft
him to the ufé of himfelf and his heirs, and then he marricth; he is in by
the common law, and not by the ftatute; like law of a bargain and fale.

Bur if I had let to him for life only, then he fhould have been in for
life only by the common law, and of the fee-fimple by flatute. Now let
me advife you of this, that it is not a matter of fubtilty or conceit to take
the law right, when a man cometh in by the law in courfe of poflefiion, and
where he cometh in by the flatute in eourfe of poffeflion; but it is material
for the deciding of many caufes and queftions, as for warranties, actions,
conditions, waivers, and diverfe other provifoes,

For example; a man’s farmer committed wafte: after he in reverfion co-
venanteth to ftand feifed to the ufe of his wife for life, and after to the ufe
of himfelf and his heirs; his wife dies; if he bein his fee untouch'd, he fhall
'puni{h the walte; if he be in by the ftatute, he {hall not unith it. b

So if 1 be infeoffed with warranty, and I covenant with my fon to fland
{eifed to the ufe of my felf for life, and after to him and his heirs; if T be
in by the flatute, it is clear my warranty is gone; but if I be in by the com-
mon law, it is doubtful. ]

So if 1 have an cigne right; and be infeoffed to the ufe of 1. 8. for life,
then to the ufe of my felf for life; then to the ufe of I D. in fee, 1. 5.
dieth. Tf I be in by the common law; I cannot wave my cftate, having agreed

L]
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to the feoffment: butif I amin by the flatate, yet I am not remitted, becaufe
I come in by my own aét: butI may waive my ufe, and bring an action pre-
fenely; for my sight is faved unto me by one of the favings in_ the f'!at te.
Naw on the other fide § it is to be feen, where there is a feifin tﬁ the t
another perfon;-and yet it is out of the ftatute which s in i}:eduf -cafes

the ground, wherefoever eeffuy que ufe had remedy for the poilcfiion by courfe
of common law, there the {tatute never worketh; and therefore if a dif-
feifin were committed to an ufe, it is in him by the common law upon

ment; 1o if one enter as occupant to the ufe of another, i llt l&Lﬂ hlmjttll
difagreement. A

So #a feme enfeoff aman (caufa matrimenis praclocuti) ﬂ‘u: hath

for the land again by courfe of the law; and therefore: in thofe fpecial cafes
the ftatute w u:Lerh not; and vet the w:::rds of the {tatute are ‘general, (where
any perfon flands feifed by force of any fine, recovery, feoffment, bargain
and file, agreement or othérwife) but yet the feme isto be rﬂhmﬂd for the
reafon ﬂfﬂrtﬂld

It remaineth to (hew what perfons may limit and declare an uﬁ: w}mn
we muft diftinguith; for there are two kinds of dacldra.tms of uil-s, the ene
of a prefent ule upon the firlt conveyance, the other upon of revo-
cation or new declaration; the lateer of which Ircﬁ‘:r to l:hl: dmﬁml
vocation: now for the former,

Tue King upon his letters patent may declare an ufe, thnu the patent
itfelf mrlpulmtl;E anpt:sﬁ: if none bi:dcclarad}r oA .

Ir the King gives lands by his letters to L S. and his heirs, to' the ufe of
1. 8. for life, the King' hath the inheritance of the ufe by 1mpilca'mn of the
patent, and Ilﬂﬂﬂ:ltt:ﬂtﬂdﬂh for implication out of matter of record, amount-
cth ever to matter of record,

Ir the Queen give land to I S. and his heirs to the ufe of all the church-
wardens of the church of Dale, the patentee is feifed to his own ufe, upon
that confidence or intent; but if a common perfon had given land in that
manner, the ufe had been void by the flar. of 23 H. ‘FII! and the ufe had
returned to the feoffor and his heirs, A corporation may take an ufe without
deed, as hath been faid before; but can limit no ufe without deed.

Ax infant may limit an ufe upon a feoftment, fine, or recovery, and he
cannot countermand or avoid the ufe, except he avoid thcl:ﬂnvqran:r: 3 con-
trary, if an infant covenant jn. confideration of blood o marrige to. ftand
feifed to an ufe, the ofe is merely void,

I¢ an infant bargain and fell ‘his land for money, for commons or laeuch-
ing, it is good with averment; if for money, otherwife: if it be prowﬂ it is
avoidable; if for money recited.-and not pmd itis void; and yet in the cafe
of a man of full agcm:i;e recital, fufficeth.

I baron and feme be feifed. in the ng;ht of the fcmt or by joint pu:chafe.
during the coverture, and they join in a fine; the baron cannot declare the
ufe for time than the coverture, and ‘the feme cannot declare alone;
but the ‘nfe : goeth al:cwﬂmg1m the hnmnu:m of law, unto the feme ami
her heiss: but they may both join in declaration of the ufe in fee; and if
they fever, then it 15 good . for fo much of the inheritance as they concurr'd
m; for the law avoucheth all one as if I:hf:}l' join'd: as if the baron declare
an ufe to L 8. and his heirs, and the -feme ancther to I D. for life, and
then to I §: and his heirs, the ufe is good to I 5. in fee.

Axp if upon examination the feme will declare the ufe to the judge,
and her hu[lund.agr:enot to it, it is void, and the baron’s ufe is on guod;
the reit of the ufe gocth a-:-:c::dmg to the limitation of law,
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Sir FRANCIS BACON,Kt.
His MA JESTY’s Sollicitor General,

1n the Cafe of the PosT-Nat1 of SCOTLAND, in the Exchequer-
Chamber, ‘before the Lord Chancellor and all the Judges of England,

~ May it pleafe your Lordfhips,
HIS cafe your lordihips do well perceive to be of exceedi t
confequence, For whether you do meafure that by I:‘In:hgr\':JI g:}mﬁt
reacheth not only to the realm of Er%'nidnaﬂ but to the whole ifland
of Great-Britain ; or whether you meafure that by time, that extended not
only to the prefent time, but much more to futare generations ;

Et nati natorum, & qui nafcentur ab illis :

~ Awp therefore as that is to receive at the bar a full and free debate, fo 1
doubt pot but that fhall receive from your lordihips a found and juit refo-
lution according to law, and according to truth, For my lords, though
he were thought to have faid well that faid that for his word, Rex for-
;g‘mm; yet he was thought to have faid better, even in the opinion cf a
ing himelf, that faid, weritas fortiffima & praevalet : And I do much re-
joice to obferve fuch a concurrence in the whole carriage of this caufe; to
this end, that truth may prevail. The cafe no feigned, or framed cafe; but
a true cafe between true parties.,

Tug title handled formerly in fome of the King's courts, and free-hold
upon it ; ufed indeed by his Majefty in his high wiidom to give an end to
tlfi(:ngrm:& queftion, but net raifed ; occafio, as the fchoolmen fay, arrepta
non porredia.

"1‘?;!. cafe argued in the King's-bench by M. /#alter with great liberty,
and yet with good approbation of the court: The perfons afiigned to be
of coundel on that fide, inferior to none of their quality and degree in learn-
ing ; and fore of them moit converfant and exercifed in the quettion.

Tue judges in the King's-bench have adjourned it to this place for con-
ference with the reft of their brethiren,  Your lordfhip, my Lord Chancellor,
though you be abiolute judge in the court where you fit, and might have

i te you fuch affiftance of judges as to you had feemed good ; yer would
not forerun or lead in this caie by any opimion there to be given ; but have
chofen. rather to come your felf to this affembly ; all tending (as 1 faid) to
" this end ; whereunto 1 for my part do heartily fubferibe, uf vincat veritas,
that truth may firlt appear, and then prevail.  And Tdo firmly hold, and
donbt not but I fhall well maintain, that this is the truth, that Cafvin the
plaintiff is :fpjﬂ jure by the law of England a nawural born fubject, to purchafe

Vo, IV. Aaa free hold,
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free-hold, and to bring real aftions within England. In this cafe I muit’ fo
confider the time, as I muft much more confider the matter.  And there-
fore thcugﬁ it may draw my fpeech into farther length; yet T dare
handle a cafe’ of this ‘nature uﬂnﬁlﬁhdl}f, but Pul'P{}ﬂt to' obferve the anbi&
and exact form of pleadings; which is,

FirsT, to exphin or induce. 1 B0

Tien, to confute, or anfwer objections. ' '

Anp laftly, to prove, or confirm. LA Leney

Anp firft for explanation. The outward queftion in this cafe is no more,
but whether a child born in Scorland fince his Majeity's happy coming ‘to
the crown of Eugland, be naturalized in England or no? But the inward
queftion or {tate of the queftion evermore beginneth, where that which' is
confeffed on both fides doth leave. L T

It is confelt, that if thefe two realms of Englind and Scotlend were
united under one law and one parliament, and thereby in ted and
made as one Kingdom, that the Pgff-natus of fuch an union Id be na-
turalized.

It is confefied, that both realms are united in the perfon of our fovereign;
or (becaufe I will gain nothing by furreption, in l:lb‘lztﬁuttin" of the queftion)
that one and the fame natural perfon is King of realms,

It is confeffed, that the laws and parliaments are feveral. So then, whe-
ther this privilege and benefit of naturalization be an ory or depen-
dency upon that which is one and joint, or upon' that which is feveral,
hath been, and muft be the depth of this queftion. And therefore your
lordthips do fee the ftate of this queftion doth evidently lead me by way of
inducement to fpeak of three things. The King, the law, and the privi-
lege of naturalization. For if you well underftand the nature of the two
principals, and again the nature of the acceflory; then fhall you difcern, to
whether principal the acceffory doth properly refer, as a thadow to a body,
or iron to an adamant. :

Axp there your lordihips will give me leave in a cafe of this quality, firft
to vifit and open the foundations and fountains of reafon, and not to begin
with the pofitions and eruditions of a municipal law ; for 1o was that done
in the great cafe of mines; and o ought that to be done in all cafes of like
nature, And this doth not at all detract from the fufficiency of our laws,
as incompetent to decide their own cafes, but rather addeth a dignity unto
them, when their reafon appearing as well as their authority, doth gw
to be as fine monies, whir.rl are current not only by the ftamp, becaufe they
are {o received, but by the natural metal, that is the reafon and wifdom of
them. - - :

Anp mafter Littleton himfelf in his whole book doth commend but twa
things to the profeflors of the law by the name of his fons; the one the
inquiring and fearching out the reafons of the law, and the other the ob-
ferving of the forms of pleadings, And never was there any cafe that came

‘in judgment that required more, that Listleton's advice fhould be followed
. in thofe two points, than doth the prefent cafe in queftion: and firft of the

King,

IE is evident that all other commonwealths (monarchies only excepted)
dofubfift by a law precedent.  For where authority is divided amongft many
officers, and they not perpetual, but annual or temporary, snd not to re-
ceive their authority but by eleCtion, and certain perfons to have voice cnly
to that eletion, and the like; theft are bufy and curious frames, which of

WO ntceflity
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néceflity «do pre-fuppofe alaw precedent, written: or unwritten, to guide and
m%: li[[:a mﬂnufd‘.lirs, efpecially hereditary, thac is, v.'r%un {eve-
ral families or lineages of people do fubmit themfelves to one line, imperial
or royal, the fubmiffion is more natural and fimple; which afterwards by
laws fubfequent is perfected and made more formal; but that is grounded
upon nature. ‘That this is fo, it appeareth notably in two things ; the cne
the platforms and patterns which are found in nature of monarchies ; the ori-
inal fubmiffions, and their motives and occafions.  The platforms are three «
. Tug firlt is that of a father, or chief of a family; who governing over
_his wife by prerogative of fex, over his children by prerogative of age, and
%:cmﬁ. h{:yﬂ author unto them of being; and over }ll'rus fervants by ]Jrcfng;l.ti'.r:
.of virtue and providence, (for he that is able of body, and improvident of
‘mind, is #atura fervus) that is 2 very model of a King. So is the opinion
-of Ariflorle, lib. 3. pol. cap. 14. where he faith, Ferum autem regnum off,
gum - penis unun: .ﬂpfemm Siemma poteflas : quod regnut procurationem fa-
miliac imitatur.
 Axp therefore Lycurgus; when one counfelled him to diffolve the king-
dom, and. to eftablifh another form of eftate : he anfwered, Sir,; begin to do
. that which you adviie firft at home in your own houfe, noting, that the
chicf of a family is as a King; and that thofe that can leaft endure Kings
abread, can be content to be Kings at home. And this is the firlt platform,
which we fee is merely natural.

Tue fecond is, that of a thepherd and his flock, which Xemgphon faith,
Cyrus had ever in his mouth, For thepherds are not owners of the fheep;
but their office is to feed and govern: no more are Kings pr?ﬂrfemriﬂ, or
owners of the people; for God is fole owner of people. The nations, as
the feripture faith, are his inheritance : but the office of Kings is to govern,
maintain, and protect people.  And that is not without a myftery, that the
firlt King that was initituted by God, Dawvid, (for Saul was but an untimely
fruit) was tranflated from afhepherd, as you have it in P/ bxxviii, E#
elegit David fervam fium, de gregibus ovium fuftulit eum, - pajfiere Ja-
cob feroun flum, ¢ Hrael baereditatem fam. 'This is the fecond platform;
a work likewife of nature. '

‘Tug third platform is the government of God himfelf over the world,
whereof lawful monarchies are a thadow. And thercfore both amongft the
Heathen, and amongft the Chriftians, the word (faered) hath been attributed
unto Kings, becaufe of the conformity of a monarchy with the divine Ma-
jelly ; never to a fenate or e. And fo you find it twice in the lord
Coke's reports; once in the fecond book, the bithop of #inchefler's cale; and
his fifth book, Casedrie’s cafe ; and more anciently in the 10 of H, VIL

i

. 10, 8. Rex ¢t perfona mixta cum facerdere; an atribute which the fenate of
Fenice, ot a canton of Swiffes can never challenge, So we fee there be pre-
cedents, or platforms of monarchies, both in nature and above pature; even

" from the monarch of heaven and earth to the King (if you will) in an hive

" of bees. And therefore other ftates are the creatures of the law ; and this
itate only fubfifteth by nature, )

- For the original fubmitlions, they are four in number : T will briefly toucls
~ them: The firit is paternity or patriarchy, which was when a family grow-
 ing fo great as it could net contin itfelf within one habitation, fome branches

“the defcendents were forced to plant themielves into new families, which

fcond families could not by a natural inftin& and inclination, but bear a

reverence and yield an ebeifance to the eldeft line of the ancient family from
~~which they were derived. : THE
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The fecond is, the admiration of virtue, or gratitude towards merit;:
which s likewife naturally infufed into all men.  Of this Ariforle putteth
the cafe well, when it was the fortune of fome one man, either to invent
fome arts of excellent ufe towards man’s life, or to te people, that
dwelt fcattered, into one place, where they might cohabit with more comfort,
or to guide them from a more barren land to a'more fruitful, or the like : ‘upon
thefe deferts, and the admiration and recompenfe of them, people fubmitted
thenyielves. ; FRMLAA IR

Tie third, which was the moft ufual of all, was conduét in war, which:-
even in nature induceth as great an obligation as paternity.  For- as“men awe '~
their life and being to their parents in regard of gencration, fo they owe
that alfo to faviours in the wars in regard of prefervation.  And thereforej we*:
find in chap. xviii. of the book of Fudges, ver, 22. Dixerunt omnes viri ad”
Gideon, dominare moftri, tu & filii tui, queniam férvafli nos de manu Madian,
And fo we read when it was bronght to the cars of Saw/, that ‘the .
fung in the ftrects, San/ Em;i; kill'd bis Ijr:: efand, j'?d David bis ten ;WF: -
and of enemies, he faid firaightways: Quud e fie nifi ipfiimregnum # For
{r.rhol'owcr hath the military dependence, wants 1_:;1&': of being King. i

Tue fourth is an enforced i'ubmiin:ﬂn,hwhich it En:l:unqunﬂ:, whereof it E:%ned'
Nimrod was the firft precedent, of whom it is fid, Ipfe coepit potens effe in-
terra, & erat’ robuffus wenator coram Demino.  And this ]ikﬂfi“fe is upon’
the fame root, which is the faving or gift as it were of lifeand being ; for
the conqueror hath power of life and death over his captives; and 1
where he giveth them themielves, he may referve upon fuch a gife what fer-
vice and fubjection he will. Al thefe four fubmiffions are evident to be na-
tural and more ancient than law. -

To fpzak therefore of law, which is the fecond part of that which is to
be fpoken of by ‘way of inducement. Law no doubt is the great organ by
which the fovereign er doth move, and may be truly ¢ to the
finews in'anatural body, as the fovereignty may be compared to the fpirits;
for if the finews be without the fpirits, g‘rey are dead and withount motion 5
if the fpirits 'move in weak finews, it canfeth trembling: o the laws with-
out the King's power are dead; the }'-’.'hiﬂ%;:se power, except the laws be corre-
borate, will never move conftantly, but be ‘full of ftaggering and trepidation.
But towards the King himielf, the law ‘doth a double office or operation @
the firft is to entitle the King, or defign him'’; and in that fenfe Brafon faith
well, lib. 1, fol. 5. and lib. 3. fol. 107." Lex facit' quod ipfe fit Rex'; that is,
it defines his title as in our law; that the kingdom fhall go to the iffue fe~
male ; that ‘it fhall ‘not be departable amongft daughters ;' that the halfiblood
fhall be refpected, and other points differing from the rules of commen
inheritance.  The fecond is'(that whereof we need not fear to fpeak in good
and happy times, fuch as thefe are) to'mike the ordinary power of the King
more I{?ite or regular;’ for it was welt faid by'a father, plenitudo poteffatis

A
= P e

eff plenituds tempeftatis. 'And ‘althotigh “the King, in his perfon, be folutus
/{éﬁfm, yet his acts and grants are limitéd Bj_lﬁﬁ?, and we argue them every
dﬂ}l'. 4 4 A MIT DS Sy 220 E :

But I demand, do thele offices or opérations of law evacuate or fraftrate
the original fubmiflion, which was natural 7' Or fhall it be faid that all theal-
legiance is by law? No more than it can' be-faid, that poreffas patris, the
power of the father over the child, is by law : and yet no doubt laws do di-
verfly define of that alfo; the law of fome nations having given  fathers
power to put their children to death; others, to fell them thrice ; others

2 to
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to difinherit ‘them by teflament at pleafure, and the like, | Yet no man will
affirmn, that the cbedience of the child is by law, though laws in fome
Eoﬁ;u,dp make it more pofitive: and even fo it is of allegiance of fubjects to

epeditary monarchs, which .is corroborate,, and confirmed by law, but is
the work of the law of nature. And therefore you fhall find the obferva-
tion, tiug, and almolt general in all ftates, that their law-givers were long af-
ter,their firft Kings, who governed for a time by natural equity without faw :
{owas Thefeus. long before Selen in Athens : 1o was Burytion and Sous long
before Lycurgus in Sparta: So was Romulus long before the decemviri.
Apd even amongit oor felves, there were more ancient Kings of the Saxzons ;
and. yet the laws ran under the name of Edgar's laws. And in the refoun-
ding of the kingdom in the perfon of #5liiam the Conqueror, when the
laws were in fome confufion for a time, a man may truly fay; that King Ed-
atgrd 1. was the firft law-giver, who enating fome laws, and collecting
others, brought the law to fome perfection. And therefore I will conclude
this point with the fiyle which divers acts of parliaments do give unto the
King: which term him very effectually and truly, ouor natural fovereign liege
lord. And as it was faid by a principal judge here prefent when he ferved
in another place, and quefion was moved by fome occafion of the title of
Bullean's lands, that he would never allow that Queen Elizabett (I remem-
ber it for the cfficacy of the phrafe) fhould be a itatute Cu:ilen, but a com-
mon law Queen: {o furely I {hall bardly confent that the King fhall be ef-
- teemed or called only our rightful fovereign, or our lawful fovereign, but

our natural liege fovereign; as acts of parliiment fpeak: for as the common
law is more worthy than the ftatute law; {o the law of nature is more wor-
thy than them both. Having fpoken now of the King and the law, it re-
maincth to fpeak of the privilege and benefit of naturalization it felf; and
that according to the rules of the law of England. Naturalization is belt
difcerned in the degrees whereby the law doth mount and afcend thereunto,
For it feemeth admirable unto me, to confider with what a meafured lund,
and with how true proportions our law doth impart and confer the feveral
degrees of this benehit: the degrees are four,

Tue firft of perfons (as to this purpofe) that the law takes know-
ledge of, isan alien epemy ; that is, fuch a one as is born under the obei-
fance of a prince or flate that is in hoftility with the King of England. To
this perfon the law giveth no: benefit or proteétion at all, but if he come
into. the realm after war proclaimed, or war in faé, he comes at his own
peril, he be ufed as an enemy » for the law accounts of him; but (as the
fcripture faith) as of a fpy that gomes to fee the weaknefs of the land.
And {o it 15 in 2 Ric, 111 fol: 2. - Neverthelefs, this admitteth a diftinétion.
For if - he come with fafe condu, otherwile it is: For then he may not be
violated, either in perfon or goods, - But yet he muit fetch bis juftice at the
fountain head, for none of the conduit. pipes are open to him; he can have

no remedy in any of the King’s courts ; but he muft complain himfelf before
the King's privy council : there he fhall have a proceeding fummary from
hour to. hour, the caufe fhalk be detérmined by.natural equity, and not by
rules of law ; and the decree of the council fhall be executed E}r aid of the
chancery, asis 13 E4.1V. And this.is the ficft degree. i ]

Tue fecond perfon is an alien friend, that is; fuch a enc as is born under
the sbeifance of fuch a King or-flate as is confederate with the King of
Englazd, or at leaft not in war -with-him,  To this perfon the law allotteth
ihis benefit, that as the law accounts. that the hold it hath over him, is but
R R E ek 3 03 bencios BRBoE of o 3
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a tranfitory hold (for he may be an enemy,) fo the law doth indue him but
with a tranfitory benefit, that is, of moveable goods and. perfonal actions.
But for free-hold, or leafe, or actions real or mixt, he is not enabled,. except
it be in autre droit, . And fo it is g E. IV. fol. 7. 19 E. 1V. fol. 6. g Mar;
and divers other beoks, -
Tug third perfon is a denizen, ufing the word properly; (for fometimes
it is mnl’aundﬁf with a natural born fubject.) This is one thatis but fibditus
infitivus, or adeptivas, and is never by birth, but only by the King's char-
ter, and by no other mean, come he never fo young into the realm, or ftay
he never fo long.  Manfion or habitation will not indenize: him, no, nor
fwearing obedience to the King in a leet, which doth indaw the fubjec ;
but only (ss I faid) the Kings grace and gift. To this pecfon the law gi-
veth an ability and capacity abridged, not in matter, but in time, And as
there was a ume when he was not {ubjed, 1o the law doth not acknowled
him before that time, For if he purchafe free-hold afier his denization, E:
may take it ; but if he have purchafed any before, he fhall not held it : o
if he have children afier, they fhall inherit; but if he have any before, they
fhall not inherit. So as he is but privileged @ parte foff, as the fechoolmen
fay, and not a parte ante. .
Tue fourth and laft degree, is a natural born fubject, which is evermore
by birth, or by aét of Par]ia:m:ut; and he is complete and entire.  For in the
law of England there 1s mil ultra, there is no more fubdivifion or more fub-
tile divifion beyond thefe: and therein it feemeth to me that the wifdom of
the law (as I fuid) is to be admired both ways, both becaufe it diftingui
fo far, and becaufe it doth not diftinguith farther, For I know that other
laws do admit more curious diftinétion of this privilege ; for the Romans had
beflides jus ciwitatis, which anfwercth to naturalization, jus Juffragii. For
although a man were naturalized to takelands and inheritance, yet he was
not enabled to have a voice at pafiing of laws, or at election of nﬂiyncers, And
yet farther they have jus petitiomis, or jus honorum. For though a man
had a voice, yet he was not capable of honour and office. But theie be the
deviies commonly of popular or free eftates, which are jealous whom
take into their number, and are unfit for monarchies ; but by the law of
England the fubject that is natural born, hath a capacity or ability to all be-
nefits whatfoever ; I fay capacity or ability: But to reduce potentiam i ac-
tum, is another cafe. For an earl of Jreland, though he be naturalized in
England, yet hath no voice in parliament of England, except he have cither
a call by writ, or a creation by patent ; but he is capable of either, But
upon this quadripartite divifion of the ability of perfons, I do obferve to
mlurdﬂ:ipa thice things, being all effectually pertinent to the queftion in

Tur firlt is, that if any man conceive that the reafons for the Pofl-nati
might ferve as well for the .ute-nati, he may by the diftribution which
we have made, plainly perceive his error.  For the law looketh not ‘back,
and therefore cannot by any matter ex poff finfo, afier birth, alter the flate
of the birth; whercin no doubt the law hath a grave and profound reafon ;
which is this, in few words, memo fibito fingitur ; aliud off nafei, aliud fieri :
we indeed more refpet and affect thofe worthy. gentlemen of Scotland whole
merits and converfations we know : but the law that proceeds upon general
reafon, and looks upon no mens faces, affeéteth and privilegeth tﬁ?ﬁ which
deew dheir firft breath under the obeifance of the King of England,

Z
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Tue fecond point is, that b{n:he former diftribution, it appeareth that
“there be but two conditions by birth, either alien or natural born, (nam rer-
- fidm penitus ignoramis.) Tt is manifelt then, that if the Poffonati of Sear-

‘fand be not natural born, they are alien born, and in no bétter degres atall

than Flemings, French, ﬂnﬁﬂm’;ﬁ?w:iﬂ-, Germans; and others; which are

all al:'-i this time alien friends, by reafon his Majefty is in peace with all the

world.

~ Tue third point feemeth to me very worthy the confideration; which is,

that in all the diftributions of perfons, and the degrees of abilities or capa-

cities, the King’s act is all in all, without any manner of refpect to law or

‘parliament.  For it is the King that makes an alien enemy, by procliming

a war, wherewith the law or parliament intermeddles not: So the King

only grants fafe condudts, wherewith law and parliament intermeddle not.

Tt tﬁs King likewife that maketh an alien friend, by concluding a peace,

' wherewith Jaw and parliament intermeddle not. It is the King that makes

a denizen by his charter, abfolutely of his prerogative and power, wherewith

law and J:Lﬁament intermeddle not.  And thercfore it is ftrongly to he in-

ferred, that as all thefe degrees depend wholly upon the King’s aét, and no
ways upon law or parliament; fo the fourth, although it cannot by the

King's S;\mm:, but by operation of law, yet that the law, in that Operation,

:efﬁmnml}r the King’s perfon, without refpect of fubjection to law or

i And thus much by way of explanation and indacement ; which

ing all matter in effect confefied, is the ftrongeft ground-work to thar

which is contradicted or controverted.

- Tuere followeth the confutation of the arguments on the contrary fide,
 Tmar which hath been materially objefted, may be reduced io four
heads.

~ TuEe firftis, that the privilege of naturalization followeth allegiance, and
that allegiance followeth the kingdom,
- Tue fecond is drawn from that common ground, cum duo fura concur-
runt in wna perfona, aequum ¢ff, ac f effent in dushus; a rule; the words
whereof are taken from the civil law ; but the matter of it is received in all
laws ; being a very line or rule of reafon, to avoid confufion.

Tne third confifteth of certain inconveniencies conceived to enfiue of this
general naturalization, /o jure.

Tre fourth is not properly an objection, but a pre-occupation of an oh.
Jection or proof on our part, by a diftinftion devifed between countries devoo
lute by defeent, and acquired by conquett
~ For the firft, it is not amifs to obferve that thofe which maintan this
-new opinion; whereof there is altum filentium in our books of law, are not
well agreed in what form to utter and exprefs that: for fome faid that alle.
giar th refpect to the law, fome to the crown, fome to the kingdom,
ﬁ;mm' the body politick of ‘the King; fo' there is confufion of toneues
amonglt them, as" it commonly -cometh to pals  in opinions that have thejr
foundations in fubtilty and '-ilﬁaynatinh'of man's wit, and not in the ground
~of pature. But to leave their words, and to come to their proofs, they
‘endeavour to prove this conceir, by three manner of proofs : firlt, by

reafon ; then, by certain inferences out of flatutes’; and laitly, by certain book.
“cades, ioning and reciting the forms of pleadings.

Tue reafon they bring is this; that naturalization is an operation of the

law of England ; and fo indeed it is, that may be the true gemus of it

Tuen
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Tuex they add, (that granted) that the law of England is of force on-
ly within the kingdom and dominions of Ewugland, and cannot operate, -
but where it is in force. But the law is not in force in Scotfand, therefore
that cannot endure this beneiit of naturalization by a birth in Seotlend. ~

Tu1s reafon is plaufible and fenfible, but extremely erroneous. For'the
law of England, for matters of benefit, or forfeitures in England, operateth
over the world.  And becaufe it is truly faid that refpublica continetur pocna,
& praemio ; 1 will put a cafe or two of either, ¥

I is plain that if a fubjeét of England had confpired the death of the
King in foreign parts, it was by the common law of England, treafon,
How prove I that? By the ftatute of 35 H. VIIL cap. 2. wherein you fhall
find no words at all of making any new cafe of treafon which was not trea-
fon before, but only of ordaining a form of trial, erge it was treafon before:
And if fo, then the law of England works in foreign parts.  So of con-
tempts, if the King fend his privy feal to any fubjeé beyond the feas, com-.
manding him to return, and he difobey, no man will doubt but there isa
contempt, and yet the faft enduring the contempt was committed in foreign

arts.

; TuererorE the law of England doth extend to acts or matters donein
forcign parts. So of reward, privileze or benefit, we need feek no other
inftance than the inftance in queftion ; for I will put you a cafe that no
man fhall deny, where the law of England doth work and confer the be-
nefit of naturalization upon a birth neither within the dominions of the
kingdom, nor King of England. By the ftatute of 2 5 E. III. which, if
will believe Huffey, is but a declaration of the common law, all chil
born in any parts of the world, if they be of Emglijh parents, continuing
at that time as liege fubjecs to the King, and having done no act to forfeit
the benefit of their allegiance, are 786 faéfo naturalized, Nay, if a man
look parrowly into the law in this point, he fhall find a uence that
may feem at the firft ftrange, but yet cannot well be avoided ; which is, that
if divers families of EngliyfFmen and women plant themifelves at Middlebo-
rough, or at Rean, or at Lifben, and have iflue, and their defcendants do
intermarry amongft themfelves, without any intermixture of foreign bloed ;
fuch defcendants are naturalized to all generations: for every generation is
ftill of licge parents, and therefore naturalized ; {o as you may have whole
tribes and lineages of Engliff in foreign countries,

Anp therefore it is utterly untrue that the law of England cannot operate
or confer naturalization, but only within the bounds of the dominions of
England,

ng come now to their inferences upon flatutes; the firft is out of this
ftatute which I laft recited. In which ftatute it is faid, that in four feveral

laces there are words, born within the allegiance of England ; or again’
E'."ilhﬂul the allegiance of England, which (]l;'.:}- the;-;:n‘ippﬁes them
to the kingdom, and not to the perfon of the King. To this the anfwer
is eafy; for there is no trope of fpeech more ar than to ufe the
of addition for the perfon, So we fay commonly the line of 2ork, or the
line of Lancafler, for the lines of the duke of York, or the duke of Lan-
cafler.

So we fay the poffeflions of Semerfet or Warwic mtﬂld:% the {-
fions of the !:Iukcs E?'f.fﬁ'mmrﬂ:, or m{af Warwick. ‘&’Su we fign,
Salifbury, Nortbhampeon, for the earls ‘of Salifbury or Northampron. And
i the very fime manner the flatute fpeaks, allegiance of England, for alle-
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g&ﬁ; § N :Er}f Eﬁg:'mm' Ny mort:. if there had' been noivariety: in
g of |

thofe words might_ have been thought 1o have been ufed of purpofe, andin
mﬁ{.ﬂ bug you may find in three other feveral places of the funie flatute;
ng;‘ xifance of the King of” Egland,"and efpecially in' the  mate-
: min , thatis tﬂﬁg, children whofe' parents were at the

" time bil'ﬁ';& at the fiith and obeifance of ' the King of Euglind ; fo
M:I:;ﬁ ma.mﬂ:ﬁ by, this_indifferent and pmm:ﬁ’:uuus ufe of both phm!“es the

she other improper, that no man can gmumi any inference upon
tm‘; 5y without danger of cavillation,

_Tur fecond ftatute out of which they mﬁr is 4 flatute made in 32
Henr, a’lllqr;tqpr;h ng the policy of ftrangers and tradefmen within  this
realm. | For the, pﬂrhar[m!nt finding that they did eat the Englifbmen out of
trade, and that, they entertained no apprentices, but of their own nation, did
probiibit that they fhould receive any apprentice, but the King's I'ubjunfh.
Imwhkh flatute is {id, that in nine feveral places there is to be found this
context of words, aliens "bomt eutof the King’s obedience ; which is pregnant
{Ej_' th:y] and, dnth imply that there be aliens born w:ﬂun thc anga obe-

Tmchmg this inference, I have heard it faid, qui baeret in li-
mw;burre: in cortice 3 but this is not worthy the name of corfex, it is but
us corticis, the mofs of the bark. For it is evident that the ftatute
meant to {peak clearly and without :qu1mt1cm and toa common under-
ftanding. Now then there are aliens in common re tatmn and ‘aliens in
ife conftruction of law; the flatute then mmmnE not ‘to' comprehend
ﬁﬁﬂm or “ferfeymen, or Califmen, for explanation fake, left'the word aliea
might be extended to them in a vu]gar acceptance, ‘added’ thofe further
words, born out of the King's obedience :- Nay, what if we fhould fay,
'E!'q.E thofe words, i.cﬁm]m%] to. the received laws of fpeech, ‘aré no words
or- limitation, but of declaration or defcription of an alien; as
:f ‘it had been faid, with a videficet, aliens ; that is, fuch as are born out of
the King's ‘obedience ? they cannot put us from that conftrudion. But fure
I am, if the batk make for them, the- pith makes for us; for the privilege or
Jliberty which the ftatute means to deny to aliens of entertuining apprentices,
s denied to none born within the King’s obedierice, eall them aliens or what
you will. And therefore by Lhtlr realon, a Poff-natus of Scotland fhall by
w—ih;uﬂ avhat ftr:m apprentices’ he willy and fois Put in the de-
...... :'ét. The third ﬂ.atuie out ‘of which inference s made, is
thn: ﬂnmtt q.E 1L cﬂp fm% “which " hath been ‘faidi to be our very
scades and L am of that -apmmu too, but directi j the other way. Therefore
ﬁmqﬁﬂﬂ;cfcope and purpo ['t‘bof that flarued's Afier ‘thiattthe title to the
mnf Franse. was deyolute to K. B 111 n.hd that he had changed his fiyle,

his arms, changed hisfedl, (as his Maj hath ‘doie,) the fubject
nﬁﬁfmf iy b i

‘4 fear that the realm of  Englond
!g.ht becomne lub_;c;t to- ﬂ éﬁll‘i‘l of ,?frirm ‘or to the! ng as Kipg of
; ﬁnd,fwd,l give }"ﬂu e reafons ‘of the double fear, that it fhould
‘h;::mnc jilb_\cthm the realm d!“?f’},;}rfef “They had ' this teafon of fear 3 Nor-
l:ﬂnqur:mi Eﬂgﬁmﬂi ‘Normandy wis feudal of France, therefire
%uﬁ;hq fupﬂclﬂf ﬁngnmr of France was oW, united in right with the
cenancy of Nermandy, and that England, i of the conquett, mﬂ:ﬁ

perquifite to. Narmandy, they. had probable: reafon: to:
;ght br.drnwn o be ﬁ1 ta"r the "realm of

:,..’ﬁ; taken s a%-*Pz:;mﬁtﬂ to Mot
wﬁzf “The other &nﬂlﬁfﬁf g land might become fubject to the King as
VoL, IV Ceoe King

—u-

-~ flatute, this col ‘hdd ‘had "a Tittlé more forces for
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King of France, grew no doubt of this forefight, that the Kings of Enp-
Jand might be like to make their manfion and feat of their eftate in Frgnee,
in regard of the climate, wealth, and glory of that kingdom s and  thereby
the kingdom of England might be governed by the King's mandates and pre=
cepts iffuing, as from the King of France. But they will fay, whatfoever the
occafion was, here you have the difference authorifed of fubjection to-a.. King
generally, and fubjection to a King as King of a certain Kingdom i butso thes
I give an anfwer three-fold : _ T i
Frrst, it prefleth not the queftion ; for doth any man fay that d;1.Pg/k
natus of Secotland is naturalized in England, becaufe he is :;:,ﬁj:qudt,ﬂfmlim
King, as King of England ? No,. but generally becaufe he is the . King's
fubject. _ Aok Vi
Eﬁzfctn:mw, The feope of this law is to make a diftinétion betwean. crown)
and crown; but the {Cope of their argument is to make a difference be
tween crown and perfon.  Laftly, this ftatute (as I faid) is our very cafe res
torted againit them ; for this is a direét ftatute of feparation,  which .
fuppofeth that the common law had made an union of the crowns in fome
degree, by virtue of the union in the King's perfon : if this ftatute had not.
been made to ftop and crofs the courfe of the common law in that point,
as if’ Seatland now fhould be fuitors to the King, that an at might pass. to
like effect, and upon like fear.  And thercfore if you will make | your
diftinction in this prefent cafe, fhew us a flatute for that,  But I hope you
can fhew no flatute of feparation between land and  Scotlend.  And if
any man fay that this was a flatute declaratory of the common law, he doth
not mark how that is penned : for after a kind of hiftorical declaration in
the preamnble, that England was never fubjet to France, the body of the
aét is penned thus: The King doth grant and eftablith ; which are words
merely introductive novae leges, as if the King gave a charter of franchife,
and did inveft by a donative, the fubjedts of England with a new privilege
or exemption, ‘which by the common law they had not, .
To come now to the book-cafes which they put; which I will couple
together, becaufe they receive one joint anfiver. 11108
Tue firlt is 42 E. 1L fol. where the book faith, exception was taken
that the phintiff was born in Scotland at Rafi, out of t allegiance of
England, . 1
%‘ma next is 22 H, VL fol. 8. Adrian’s cafe ; where it is pleaded that
a woman was born at Brages, out of the allegiance of England. et
Tue third is 13 Elz. Dyer, fol, 300, where the cafe begins thus : Desfor
Story qui  notorse dignoftitur cffe fubditus regni Angliae. In all thefe three
(fay they) that is pleaded that the par‘?' is fubject of the kingdom of Eing-
Jand, and not of the King of England, i
To thefe books I give this anfwer, that they be not the pleas at la
but the words of the rter, who fpeaks compendioufly and mmﬁuﬁ
and not according to the folemin words of the pleading. If you find a cafe
put, that it is pleaded a man was feized in fee-fimple, you will not infer
upon that, that the words of the pleading were in in feads fimplics, but fibi ¢
baeredibus. fiis. But thew me fome precedent of a pleading at large, of ma-
tus fib ligeantia regni Angliae ; for whereas Mr. W alter faid. that pleadings
are variable in this point, he would fain bring it to that ; but there is no
fuch matter ; for the leadings are conftant and uniform in  this poine : ‘they
may vary in the v.rm-tiJ i, of ligeantia, or ehedientia, and. fome other cir.
cumftances; but in the form of regni and regss they vary not: ncilherd-].:.cn
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there, as Fam perfoaded, be any one inftance thewed forth to. the contrary,
Sec g Elix. 4. Bogeor's 4fise, fil. 7. "where the pleading at Jarge b e
in'the book ; dhere you have ai'.a’eu{gma nalys extra ligeantiam domini re=
&is Angliae. See the precedents in the book of entries, P/ 7. and two other
places 5 for ‘there be no more : and there you fhall find fll /b ligeantia dom
mini' regis, or extra ligeantiom domini régir;,ﬁud therefore the forms of plea-

ing, which are things o reverend, and” are indeed toywards the reafons of
the law, as palma, and pugnas, containing the reafon of the law, opened
or unfolded, or difpliyed,” they make all forus, And for the very words of
reporters in ‘books, you muft acknawledge avd fay, slicet sbruimur numero,
For you have 22 A Pl 25. 27 Af. the Prigr of Shells cafe, P, 48,
14 H IV.fol. 1g. 3 H. VI.fol. 35."6 H. VIIL in my Lord Dyer, fil. 2,
In all thefe books, the very words of the reporters have the allegiance of the
King, and not the allegiance of England. "And the book in the 24 Bliz. 3.
which is your beft book, although while it is toffed ar the bar, you have
fometimes the word allegiance of Englund, yet when it comes to Thorp,
chief juftice, to give the rule, he faith, we will be certified by, the roll, whe-
ther Scotland be within the allegiance of the King, Nay, that farther form
of pleading beateth down your opinion, That it fufficeth not to fay that he
is born out of the allegimce of't ¢ King, and flay there, but he muft (hew
in the affirmative, under the allegiance of what King or ftate he was born,
Fhe reafon whercof cannot be, becaute j may appear whether he be a fiiend
or an enemy, for that in a real ation is all one: nor it cannot be becaufe
iffue fhall be taken thereupon ; for the iffue muft arjfe on the other fide up- ’
on indigena pleaded and traverfed, And therefore it ean_have no other
reafon, but to apprize the court more certain] , that the country of the birth
is none of thofe that are fubieét to the King. ~As for the trial,  that it {hould
be impoffible to be tried, I hold it not worth the anfwering ; for the wvenire
JSfacias fhall go either where the natural birth js laid, although it be but by
filtion, or if it be laid nccurdin%m the truth, it fhall be tried whete the ac-
tion is brought, otherwife you fall upon 2 main rock, that breaketh your ar-

t in picces; for how fhould the birth of an drafman be tried, or of a

erfeyman £ Nay, how fhould the birth of 4 fubject be tried, that is born
of Englifh l|:|aﬁ:::n|ts in Spain or Florence, ar any part of the world ? For to all
thefe, the like objection of trial may he made, becaufe they arc within no
counties, and this reccives no anfwer.  And therefore I will now pas on to
the fecond main argument. .

It isa rule of the civil faw, fay they, cum dus jura, &c. when two
rights do mect in onic perfon, there is no confufion of them, but  they remain
fill in eye of law diftinét, a5 if they were in feveral perfons, and they bring
examples of one man bithop of two fees, or one perfon that is rector of two
churches.  They fay, this unity- in thc'biﬂ:oP or the reftor doth not create
any privity between the ithioners or diocefeners, more than if there were
feveral bithops, or feveral parfons, " This rule I allow (a5 was faid) to be a
rule not of thecivil law only, but 'of common realon, but receiveth no fore
ced or coined, but a true and found diftinétion or limitation, which is, that
it evermore fiileth and deceiyeth in cales where there is any vigour or ope-.
ration of the natural perfon ;  for generally in corporations the natural body
is but fuffileimentum corporis corporats, it is but as a ftock to vphold and
bear out the corporate body, but otherwife it is in the cafe of the crown, as
fhall be manifettly proved in due place. But to {liew that this rule recei-
veth this diftinction, I will put bat two cafes = the flarute of the 21 H. VIIL

: ordaineth
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ordaineth that 2 marquels may retain fix chaplains qualified; a lord teeef: e
of England four, a privy counfellor three. The Lord “Tredfurer Paulif wis:
marquefs of Winchefler, Lord Treafurer of England and Privy Connfellofall ac
once. Queftion was, whether he fhould walify thirteen chapliing N
by the rule cum dus_jura he fhould ; but adjudged he fhould not.” Andl the
reafon was becaufe the attendance of chaplains concerned and refpecied 'his
natural perfon ; he had but one foul, though he had three offices. The other
cafe: which I will put is the cafe of homage : a man doth bomage to liislord .
for a tenancy held of the manor of Dale; there defeendeth unto him after-
wards a tenancy held of the manor of Sale, which manor of Sife is likewife
in the hands of the fime lord. Now by the rule cum duo jura,” i fliould do
homage again, two tenancies and two feigniorics, though but one tenant ‘and
one lord, acquam off ac i effet in dugbus : But ruled that he fhould not' do
homage again : nay in the cafe of the King he fhall not pay a fccond refpe&
of homage, as upon grave and deliberate confideration it was refolved;
24 Hen, VIIL. and uhﬁu jéaccarii, asis there fiid accordingly.  And theirea-
fon is no other but becanfe when a man is fworn to his he cannot be
fworn over again : he hath but one conftience, and the obligation of this
oath trencheth between the patural perfon of the tenant and the natural

rfon of the lord. And certainly the cafe of homage and tenure, and of

mage liege, which is one cafe, are things of a near nature, fave that the
one is much inferior to the other ; but it is zood to behold thefe great mat-
ters of ftate in cafts of lower element, as the eclipfe of the fun is ufed to be
ina pail of water, _ _ ' i

Tuxe third main argament containeth certzin fuppofed inconveniencies,
which may enfue of a general naturalization ip/6 jure, of which Kind three
have been efpecially remembred. 3

Tue firt is the lofs of profit to the King upon letters of denization and
purchafes of aliens, ek

Tus fecond is the concourle of Scetfmen into this kingdom, to the in-
feebling of that realm of Scotland in people, and the impoverifhing of this
realm of England in wealth. v

Tue third is, that the reafon of this cafe ftayeth not within the compafs
of the prefent cafe ; for although it were fome reafon that Seotfimen were
naturalized, being e of the fame ifland and language, yet the reafon
which we urge, which is, that they ﬂfﬂ;ﬁ'ﬁ& to the fame King, may be
applied to perfons every way more eftranged from us than they are ; as if in

uture time in the King’s defcendants, there fhould be a match with Spain,
and the dominions of Spain fhould be united with the crown of England, by
enc reafon (fay they) all the H’i-ﬂ-!m_’:’e: fhould be naturalized ; which are
e not only alterius fili, but alterius coeli. To thefe conceits of incon-
venience, how eafy it is to give anfwer, and how weak ‘they are in them-
felves, I think no man that doth attentively ponder them, can doubt ; for
how fimall revenue can arife of fuch demzations, and how honourable it
were for the King to take cicheats of his fubjects, as if they were foreigners
(for feizure of alicns lands are in regard the King hath no hold or command
of their perfons and fervices) every ome may perceive. And for the con-
fluence of Scotfinen, 1 think we all conceive the fpring-tide is paft at the
King's firft mmin% in.  And yet we fee very few families of them through-
out the cities and ghs of England. And for the naturlizing of the
Indies we can veadily help that, when the cafe comes ; for we can make an
act of parliament ny feparation if we like not their confort.  But thef@ be-
ing
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ing reafons politick, and not legal, and ‘we are not now in) parliament,
but before a judgment feat) T will not meddle with them, efpecilly fince I
have one anfwer which avoids and confounds all their objeftions in law ; which
is, that the very felf-fame objections do hold in countries’ purchafed by con-
queft. For in fubjets obtained by conquelt, it were more profit to mdeni-
zate by the poll ; in fubjects obtained by ueft, they may come in too faft,
And if King Henry VII. had accepted the offer of Chriflopber Columbus,
whereby the crown of England had obtained the fndies by conqueit or oc-
cupatien, all the Iudies had been naturalized by the confeflion of the ad-
verfe part.  And therefore fince it is confeffed, that fubjefts obtained by
cononeft are naturalized, and that all thefe objections are common and in-
different, as well to cafc of conqueft as cafe of defcent, thefe objections are
in themfielves deftroyed.

Anp therefore to procced now to overthrow that diftinction of defcent
and conqueft, Plato faith well, the ftrongeft of all authorities is, if a man
can allege the authority of his adverfaries againft himfelf, we do urge the
confeflion of the other fide, that they confeflfed the frifh are naturalized s
that they confefs the fubjects of the ifles of Jferfty and Guernfey, and Ler-
avick to be naturalized, and the fubjeGts of Caless and Tournay when they
were Englifb were naturalized ; as you may find in the 5 E. VL in Dyer, upon
the queition put to the judges by Sir Niclolas Bacon, Lord Keeper.

To avoid this, they fly to a difference, which is new coined, and is (I
fpeak not to the difadvantage of the perfons that ufe it; for they are driven
1o it fanguam ad witimum refugium ; but the difference itfelf ;) it is, T fay,
full of ignorance and error.  And therefore to take a view of the 1irppufbs
of this difference, they allege four reafons,

Tue firlt is, that countries of conqueft are made parcel of England ; be-
caufe they are acquired by the arms and treafure of England. "o this I
‘anfwer, that it were a very ftrange argument, that if I wax rich upon the
manor of Dale, and upon the revenue thereof purchafe a clofe by it, that it
fhould make that parcel of the manor of Dale. But I will fet this new learn-
ing on ground with a queftion or cafe put. For I oppofe them that hold
this opinion with this queftion, if the King fhould conquer any foreign coun-
try by an army mmgcundcd of Englifbmen and Scotfinen, as it is like when-
foever wars are, {o it will be, I demand whether this country congquered
fhall be naturalized both in England and Seotland, becaufe it was purchafed
by the joint arms of both ? And if yea, whether any man will think it rea-
fonable, that fuch fubjects be naturalized in both kingdoms; the one king-
dom not being naturalized towards the other # Thefe are the intricate confe-
quences of conceits.

A seconp reafon they allege is, that countries won by conqueft become
fubject to the laws of England, which countries patrimonial are not, and
that the law doth draw the allegiance, and allegiance naturalization.

But to the major propofition of that argument, touching the dependency
of allegiance upon law, fomewhat hath been already fpoken, and full an-
fwwer fhall be given when we come to it. But in this place it fhall fuffice to
" fay, that the minor propofition is filfe; that is, that the laws of England
are not fuperinduced upon any country by conqueft ; but that the old laws
remain until the King his proclamation or letters patent declare other
laws; and then if he will he may declare laws which be utterly repugnant,
and differing from the laws of England. And hereof many ancient prece-
dents and records may be {hewed, that the reafon why freland is fubjedt to

the laws of England is not ipfo jure upondaénqucl}, but grew by a charter
D of
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of King Fobn ; and that extended but to fo much as was then in the King’s -
potictlion ; for there are records in the time of King E. 1. and II. of divers

particular grants to fundry fubjects of Jreland and their heirs, that, they: might

ufe and obferve the laws of England. 3 s ool

Tue third reafon is; that there is a politick neceffity of mtermixture. of
people in cafe of fubjection by conqueft, to remove alienations of ‘mind, and
to fecure the fkate, which heldeth not in cafe of defeent, Here I perceive
Mr. Walter hath read fomewhat in matter of ftate : and (o have 1 likewife -
though we may both quickly lofe cur felves in a caufe of this nature. 1 find
by the beft opinions, that there be two means to affure and retain iy obe-
dience countries conquered, both very differing, almoft in extremes, the one
towards the other. i

Tne oneis by colonies; and intermixture of people, and traniplantation
of fumilies, which Mr, B alter fpoke of ; and it was indeed the Roman nkin-
ner : but this is like an old relique, much reverenced, and almolt never uled.
But the other, which is the modern manner, and almoft wholly in pradtice
and ufe; is by garifons and citadels, and lifts or companies of men of war,
and other like matters of terror and bridle, ' :

To the firft of thefe (which is little ufed) it is true that naturalization doth
conduce, but to the later it is uteerl fite, as putting too ide
and means to do hurt in thofe that gmuprim to 1];: kq%’: ihmgrﬁdfruw
And yet in the very firft cafe of the Roman proceeding, naturalization did
never follow by conqueft, during all the growth of the Roman empire ; but
was ever conferred by charters or donations, fometimes to cities and towns,
fometimes to particular perfons, and fometimes to nations, until the time of
Adrian the Emperor, and the law in Orde romans : and that law or confii-
tution is not referred to title of conqueft and arms only, but to all other
titles ; as by the donation and teftament of Kings, by fubmiffion and dedi-
tion of flates, or the like s fo as this difference was s firange to them as
to us. And cerainly I fuppofe it will found flrangely in the hearing of fo-
reign nations, that tl]':e law of England fhould ipfs fadfo naturalize {ubjects
of conquefts, and fhould not naturalize fubjects which grow unto the King
by defcent; that is, that it fhould confer “the benefit and privilege of natu-
ralization upon fuch as cannot at the firtt but bear hatred and rancour to the
ftate of England, and have had their hands in the blood of the fubjects of Eng-
land, and fhould deny the like benefit to thofe that are conjoined with
them by a more amiable mean ; and that the law of England fhould confer
naturalization upon flaves and vaffals (for people conquered are no better in
the bcginninfg} and fhould deny it to fieemen: T fay it will be marvelled
at abroad, of what complexion the laws of Englond be made that breedeth
fuch differences.  But there is little dnnEcr of fuch feandals; for thisis a dif-
ference that the law of England never knew,

Tue fourth reafon of this difference is, that in cafe of conqueft the terri-
tory united can never be feparated again, But in cafe of defcent, there is
a poffibility 5 if his Majefty’s line thould fail, the kingdoms may fever again
to their h:;:‘i?{nﬂlve heirs ; as it is in the cife of 8 Hew. VI. where it is faid,
that if land defcend to a man from the anceftor, on the part of his father, and
a rent iffuing out of it from an anceftor, on the part of the mother ; if the
party die without iffue, the rent is revived, As to this reafon I know well
the continuance of the King's line is no lefs dear to thofe that allege the
reafon than to us that confutc it. So as I do not blame the pafling of the
reafon: but it is anfivered with no great difficulty ; for firft the Ia'.;' doth ne-

ver
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“'ver refpect remote and foreign poflibilities, s notably appeared in the grea
:-.aéfg"beﬁin'ﬁr'ffag&_{:&afm!y, and Izulford in the Eﬁ? ver, wh:regrunu
' in'the remainder, to the end to bridle tenant in tail from uffering a com-

non recovery, granted his remainder to the King ; and becaufe he would be

fure’ to have it out again without charge or trouble when his turn was ferved,
he limited it to the King during the life of tenant in til.  Queftion grew
“whether this grant of remainder were geod, yea or no,  And it was faid
“to'be frivolous and void, becaufe it could never by any pofiibility execute ;
for tenant in il cannot lurrender ; and if he died, the remainder Jikewife
ceafed.  To which it was anfwered, that there was g poffibility that it might
execute, which was thus: Pyt cafe, that tenant in tail (hould enter into re-
ligion, having no iffie ; then the remainder fhould cxecute, and the King
m hold the land during the patural life of tenant in tail, notwithftind:
Jing his civil death. Bat the court gma voce exploded this reafon, and faid,
that monafleries were down, and ¢ntries into religion gone, and they muft
be up again ere this could be ; and that the law did not refpet fuch remote
and Em:ign polfibilities ; and fo we may hold this for the like : for [ think
we all , that neither of thofe days fhall ever come, cither for mona-
fierics to be reflored, or for the King’s line to fail ; bur the grue anfwer is,
that the poffibility fublequent, remote or pot remote; doth not alter the
operation of law for the prefent. For that fhould be, as if in cafe of the
rent which you pur, :{w thould fay, that in regard that the rent may be fo-
wered it thould be faid to be 7 ¢ffe in the mean time, and (hould be grantable,
which is clearly otherwife. And o in the principal cafe, if that thould be

(which God of his goodness forbid) coffante caufi coffa gffedtus, the bene-

t of maturalizition for the time to come is diffolved.  Bue tlag altereth not

the operation of the law ; rebys Sie fautibus,  And therefore. | conclude,

t this difference is but a devife” full of weaknefs and ignorance 5 and that
there is one and the fame reafon of naturalizing fubjects by defcent, and fub-
Jetts a conquelt ; and that is the unjon in the perfon of the King ; and
th that the cafe of Seotland is as clear as t]!:t of Treland, and they
that grant the one cannot deny the other, And fo | conclude the fecond

« part touching confutation,

To proceed therefore to the proafs of our part, your lordihips cannot bue
know many of them mult be already fpent in the anfiver which we have
made to the objeftions.  For corruprig unius, generatio alterius, holds 1s well
In arguments as in nature, the de ruction of an objection begets a proof, But
neverthelefs, 1 will avoid all iteration, left I-fhould feem ecither to diftract
your memories, or to abuje your patience ; but will hold my felf only to thefe
proofs, which ftand {ubflantially of themfelves, and are not intermixed with
matter of confutation, I will therefore prove unto your lordihips, that the
Pg?-mrw of Scotland is by the law of Eugland natwral, and ought o to be
adjudged by three courfes of proof,

1. FirsT, upon point of favour of law,

2. SECONDLY, upon reafons and authorities of law,

3- Axp laitly, upon former Precedents and examples,

1. Favour of aw: what mean I'by chat? The law is equal, and fivoureth
not : itis true, not perfons, but things or matters it doth favour. Is it nor
a common principle, that the law tavoureth three things, life, liberty, and
dower ? And what is the reafon of this favour ? "Tis becanfe our law is groun-
ded vpon the law of nature, And thefe three things do flow from the
law dpz:tum, prefervation of life matural, liberty, whic every beaft nrr bird

g ' ccketh

199



200

CASE OF THE POST-NATI OF SCOTLAND.

fecketh and affecteth naturally, the fociety of man and wife, whereof dower
is the reward natural. It is well, doth the law favour liberty fo highly, as
+ man fhall enfranchife his bondman when he thinketh not of it, by granting
to him lands or goods > And is the reafon of it quiaz natura ommes bomtines
erant fibers 2 And that fervitude or villena%c doth crofs and abridze the law
of nature? And doth not the felf-fame reafon hold in the prefent afe ? For
my lords, by the law of nature all men in the world are paturalized one to-
wards another ; they were all made of one lump of earth, of ohe breath of
God ; they had the fame common parents: nay, at the firft they were, as
the feripture fheweth, unius labii, of one language, until the curle; which
curfe (thanks be to God) our prefent cafe is exernpted from.” Tc was civil
and national laws that brought in thefe words, and differences of eies and
exterus, alien and pative, And therefore becaufe they tend to abridge the
law of nature, the law favoureth not them, but takes them {triftly ; even
as our law hath an excellent rule, that cuftoms of towns and boroughs fhall be
taken and conftrued ftrictly and precifely, becaufe they do abridge and dero-
gate from the law of the land. So the fame reafon all national laws
whatfoever are to be taken flriétly and ‘hardly in any point, wherein they
abridge, and derogate from the law of nature,  Whercupon I conclude that
your lord{hips cannot judge the law for the other fide, except the - cafe be
Juce clarius. And if it appear to you but doubtful, s 1 think no man in his
right fenfes but will yield it to be at leaft doubtful, then ought your lord-
fhips (under your correction be it {poken) to pronounce for us, becaufe of
the favour of the law. Furthermore as the law of England muft favour
naturalization, as a branch of the law of nature, it appears manifeftly, that
it doth favour it accordingly. For is it not much to make a fubject natura-
lized ? By the law of England, it fhould fuffice, either plice or parents, if
he be bom in England it is no matter though his parents be Spaniards, or
what vou will. On the other fide, if he be born of Englifh parents, it
ikilleth not though he be born in Spain, or in any other place of the world.
In fuch fort doth the law of England open her lap to reecive in people to
be naturalized, which indeed fheweth the wifdom and excellent compofition
of our law. And that it is the law of a warlike and magnanimous nation, -
fit for empire. For look, and you fhall find that fuch kind of eftates have
been ever liberal in point of naturalization : whereas merchant-like and en-
vious eftates have been otherwife, For the reafons of law joined with au-
thorities, 1 do firft obferve to your lordfhips, ‘that our afftrtion or affirmation
is fimple and plain : that it fufficeth to naturalization, that there be one
King, and that the party be natus ad fidem regis, agreeable to the definition
of Littleton, which is, alien is he which is born out of the allegjance of our
lord the King., They of the other fide fpeak of refpects, and guead and gua-
tenus, and fuch fubtilties and diftintions. ' To maintain therefore our af-
fertion, 1 will ufe three kinds of )

Tur ficft is, that allegiance cannot be applied to the law “or kingdom,
but to the perfon of the King, becaufe the allegiance of the Jfubject is more
large and fpacious, and hath a greater latitude and comprehen than the
law or the kingdom, And thercfore it cannot be a dependency of that,
without the which it may of itfelf fubfift,

Tite fecond proof which I will ufe, is, that the natural body of the King
hath an operation and influence into his body politick, es well as his body
politick hath upon his body natural ; and thercfore that although his body
politick of Kivg of England, and his body politick cf King of Seotland

be
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be feveral and diftin&®, yet neverthelefs his natural perfon, which is one, hath
an operation upen both, and createth a privity between them.

Anp the third proof is the hinding text of five feveral flanites.

For the firft of thefe I thall make it manifeft, that the allegiance is of a

reater extent and dimenfion than laws or kingdom, and cannot confift by
ﬁie laws merely ; becaufe it began before laws, it continueth after laws, and
it is in vigour where laws are fufpended and have not their force. That it
is more ancient than law appeareth by that which was fpoken in the begin-
way of inducement, where I did endeavour to demonftrate, tha
the original age of kingdoms was governed by nmatural equity, that Kings
were more ancient than law-givers, that the firft fubmiffions were fimple,
and upen confidence to the Perinn of Kings, and that the allegiance of fub-
jects to hereditary monarchies can no more be fiid to confift by laws, than
the cbedience nz:hildren to parents.

TraT allegiance continucth after laws, I will only put the cafe, which
was remem by two great judges in a great aflfembly, the one of them
now with God : which was; that if a King of England fhould be expulfed
his kingdom, and fome particular fubjects fhould follow him in flight or exile
in foreign, parts, and any of them there fhould confpire his death ; that upon
his recovery of his kingdom, fuch a fubject might by the law of England be

with for treafon committed and perpetrated at what time he had
no kingdom, and in place where.the law did not bind.

Tuart allegiance is in vigour and force where the power of law hath a
ceflation appeareth notably in time of wars, for flent lges inter arma. And
yet the fovereignty and imperial power of the King is {0 far from being then

inguithed or fufpended, as contrariwife it is raifed and made more abfo-
lute ; for then he may by his fupreme authority, and martial law,
without cbferving formalities of the laws of his kingdom. And therefore
whofoever fpeaketh of laws, and the King’s power by laws, and the fubjecis
obedience cor allegiance to laws, fpeak but of one half of the crown. For
Braélon out of Fuflinian doth truly define the crown to confilt of laws and
arms, r civil and martial, witg the latter whereof the law doth not in-
rermadfﬂo:': fo as where it is much fpoken, that the fubjedts of England are
under one Jaw, and the fubjeéls of Seotland are under another law, it is true
at Edinburgh or Stirling, or again in Lenden or York ; but if Engliffmen
and Seaffimen meet in an army royal before Calais, I hope then they are
under one law. So likewife not only in time of war, but in time of pere-
arination : If a King of Enxgland travel or pals through foreign territories,
yet the allegiance of his fubjects followeth him ; as appeareth in that notable
cafe ‘which is reported in Flera, where one of the train of King Edward 1.
as he paft through France from the Holy Land, imbezelled fome filver plate
at Paris, and jurifdiction was demanded of this crime by the Fremch King's
counfel at law, ratigne foli, and demanded likewile by the officers of King
Edward ratione perfince ; and after much folemnity and conteftation and
interpleading, it was ruled and determined for King Edward, and the party
tried and judged before the knight marfhal of the iing's houfe, and hang'd
after the Engli/k law, and execaticn in S7. Germains meadows. And fo much
for my firft proof. : '

For my fecond main proof, that is drawn from the true and legal diftinc-
tion of the King's feveral capacities ; for they that maintain the contrary
opinion do in cffect deftroy the whole force of the King's natural capucity,
as if it were drowned and fivallowed up by his politick. * And -therefore 1
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manarchs, }'cf even they could not endure, but their Blood ik Ifﬁi'iaJﬁﬁt

that opinion, that fubjection is owing to the crown rather than w the. perion
of the King. 1 TRl age

Tue fecond alt of parliament which determined this mféf'....is".ﬂ'-.n";:fg’éf
recognition in the firlt year of his Majefty, wherein you Ahall find, .,'i[:lpir'!,.ili
two feveral places, the one in the preamble, the other in the body of the act,

the parliament doth recognize, that thefe two realms of England and Scor-
fa,-,ﬂm under one imperial crown. The parliament doth ot fay. under
one monarchy or King, which might refer to the perfon, but ‘under_one im-
perial crown, which cannot be applied but o the fovereign power of s im
ment comprehending both kingdoms. And the third ﬁ.ﬁ?ﬁrﬁg}ﬁ];lﬁﬁ&_
the att made in the fourth year of his I'H’I:lj:ﬂj;‘a ign, for the abolition of
hoftile laws ; wherein your lordthips fhall find likewile in two, places, that the
parliament doth acknowledge, that there is an union of th&twq%mgdﬂ!m
already begun in his Majefty’s perfon : So as by the declaration of that act,
they have not only one King, but there is an union in inception in the king-
doms themfelves, v .---tJ-.l;t.-f.:

Tiese two are judgments in parliament by way of declaration of law,
againft which no man can fpeak.  And certainly thele are righteous and true.
judgments to be relied upon; not only for the authority of them, but for
the verity of them; for to any that fhall well and deeply weigh the effeds
of law upon this conjunction, it cannot but appear, that although partes  sn-
tegrales of the kingdom (as the philofophers fpeak) fuch as the laws, the
nécers, the parliament, are not yet commixed ; yet nevertheles there is but
one, and the felf-fame fountain of fovercign power depending upon the an-
cient fubmifiion, whereof I fpake in the beginning; and in that fenfe the
crowns and the kingdoms are u‘ully faid to be united. dooy

Anp the force of this truthis fuch, that a grave and learned gentleman
that defended the contrary opinion, did confefs thus far: That 1 ancient
times when monarchies (as he faid) were but heaps of people without any
exact form of policy ; that then naturalization and communication of  privi-
leges did follow the perfon of the monarch ; but otherwife, fince flates are
reduced to a more exact form : {o as thus far we did confent ; but ftill I differ

from him in this, that thefe more exat forms wrought by time and cuftom,

=
] FF 10

and laws, are neverthelefs ftill upon the firft foundation, and do ferve only to
erfect and corroborate the force and bond of the firft fubmiflion, and in, no
E::rt to difannul or deftroy it. % 30 fioonam. o sl A
Axp therefore with thefe two a&s do I likewife couple the agt of . 14
Edward 111. which hath been alledged of the other fide.  For by collating
of that a&t with this former too, the truth of that we affirm will the, more

evidently appear, according unto the rule of reafon: oppofa Juxia. [é. pofita

magis elucefcunt. 'That aét of 14 is an at pf feparation. ‘Thefe twa adls
formerly recited are adls tending to union, ‘This act is an act that naketh .
a new law ; it is by the words of grantand eftablith, Thefe two acts de-
clare the common law, as it is, being by words of recognition and confefiion.
. Anp therefore upon the difference of thefe laws you may fubftantially
ground this pofition : That the common law of England upon the adjunc-
tion nfan{] kingdom unto the King fﬂf land doth make fome degree of
union in.the crowns and kingdoms felves ; except by a fpecial ad of
parliament :}n be diffevered, . :
LasTyy, the fifth act of parliament which I promifed, is the att madein
the 42 of E.IIL cqp. 10. which is exprefs decifion of the point in queflion.
The
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The words are, Jrem, (upon the petition put into parliament by the com-
mons,) that infants born beyond the feas in the feigniories of Calass, and elfe-
where, within the lands and feigniories that pertain to our fovereign lord the
King beyond the feas, be as able and inheritable of their heritage in England,
as other infants born within the realm of England, it is accorded that the
common law and the ftatute formerly made, be holden.

Uron thisa&, T infer thus much ; firft, that fuch as the petition men-
tioneth, were naturalized, the prattice thewsy then if fo, it muft be either
by common law or ftatute, for fo the words report: not by ftatute, for
tl{:re is no other ftatute but 25 of E. II. and that extends to the cafe of
birth out of the King's obedience, where the parents are Englifh; ergo it
was by the common law, for that only remains. And fo by the declara=
tions of this ftatute at the common law, all infants born within the lands
and feigniories (for I give you the very words again) that pertain to our fo-
vereign lord the King, it is not faid, as are the dominions of England, are
as aﬁ and inheritable of their heritage in England, as other Engnl:s born
within the realm of England. 'What can be more plain? And o1 leave the
ftatutes, and go to precedents; for though the one do bind more, yet the
other ‘ometimes doth fatisfy more. TFor precedents in the producing and
ufing of that Kind of proof, of all others it behoveth them to be faithfully
ﬁupgh&i; for the fupprefiing or keeping back of a circumftance, may change
the cafe: and therefore I am determined to urge only fuch precedents, as are
without all colour or fcruple of exception or objetions, even of thofe objec-
tions which I have, to my thinking, fully anfivered and confuted. This is
now, by the providence of God, the fourth time that the line and angs of
. England have had dominions and feigniories united unto them as patrimo-
nies, and by defcent of blood ; four unions, I fay, there have been inclufive
with this laft. The firft was of Normandy, in the perfon of William, com-
monly called the conqueror. The fecond was of Gafeoign, and Guienne,
and Anjox, in the perfon of King Henry 1L In his perion, I fay, though by
feveral tit The third was of the crown of France, in the perfon King
Edward 111, And the fourth of the kingdom of Scotland, m his Majetty.
Of thefe I will fet afide fuch as by any cavillation can be excepted unto,
Firlt, I will fet afide Normandy, becaufe it will be faid, that the difference
of countries accruing by conqueft, from countries annexed by defeent in mat-
ter of communication of privileges, holdeth both ways; as well of the
of - the conquering kingdom, as the conquered.  And therefore that although
Normandy was not conquelt of England, yet England was a conqueft of
Normandy, and 10 a communication of prvile between them. Again,
fet afide France, for that it will be faid, that although the King had atitle
in blood, and by defeent, yet'that title was executed and recovered by arms,
1o as it is a mixt title of conquelt and defcent, and therefore the precedent not
fo clear.

Turre remains then Gafivigne and Anjow, and that precedent likewife I
will reduce and abridge to a time ‘to ﬂ\fﬂig all queftion.  For it will be faid
of them allo, that after they were loft and recovered in ore gladii, that the
ancient title of blood was extinét ; and that the King was in upon his new
title by conqueft: and Mr. #ulter hath found a book-cafe in 13 H. VI. a-
bridged by Mr. Firz-Herbert, in title of proteétion, ffﬂ'f.fl'ﬂ' 56. where a pro-
teGtion was caft, guia profeiiurus in Gafeoniam with the Earl of Humting-
don, and challenged becaufe it was not a voyage royal; and the juftices
thereupon requiring the fight of the commiffion, which was bronght before

Vor. IV, F{fl them,
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them, and purported power to pardon felonies, and treafon, power to-coin
moncy, and power to conquer them that refilt: whereby Mr. #alter find-
ing the word conquet, collected that the King's title at that time was repu-
ted to be by conquelt ; wherein [ m:?' not omit to give ebiter that anfiver,
which law and truth provideth, name y, that when any King cinainl_:th_hj,r
war 2 country ‘whereunto he hath right by birth, that he is ever in upon his
ancient right, not upon his purchafe by conqueft; and the reafon %, that
there is as well a judgment and recovery by war and arms, as by law and
courfe of juftice. For war is a tribunal feat, wherein God giveth the judg-
anent, and the trial is by battel, or ducl, as in the cate of trial of private
tight: and then it follows, that whofoever cometh in bg cviction, comes in
his remiteer @ {o as there will be no difference in countries whereof the right
cometh by defcent, whether the poffeffion be obtained peacesbly, or by war
but yet neverthelefs, becaufe I will utterly take away all manner of evafion,
and fubterfuge, I will yet fet apart that part of time, in and durqu_ the which,
the fubjects of Gafevigne and Guienne might be thought to be fubdued by a
re-conqueft.  And therefore I will not meddle with the prior of Skellys cafe,
though it be an excellent cafe ; becaufe it was in the time of 27 E L. nei-
ther will I meddle with any cafes, records, or precedents, in the time of
King H. V. or King H. VL. for the fame reafon s but will hold my felf to
a portion of time, from the firlt uniting of thefe provinces in the time of
King H. II. until the time of King Febn. At what time thole inces
were loft, and from that time again unto the feventeeth year of fon
of King E. 2. at what time the flatute of pracrogativa regis was '
which altered the law in the point in hand. A

Tuar bothin thefe times the fubjeéts of Gafoigne and Guienne, and -
Jjou, were naturalized for inheritance in England by the laws of England
I fhall manifeftly prove ; and the proof proceeds, as to the former time {whicﬂ
is our cafe,) in a very high degree, aminore ad majaus, and as we fay, a mul-
to fortiors,  For if this privilege of naturalization remained unto them when
the countries were loft, and became fubjets in poffeffion to another King;
much more did they enjoy it, as long as they continued under the King's
fubjection.

TuErEFoRE to open the flate of this point.  After thefe provinces were
through the perturbations of the flate in the unfortunate time of King Fobn
loft, and fevered, the principal perfons which did adhere unto the French,
were attainted of treafon, and their efcheas here in Enzland taken and fei-
zed.  But the people that could not refift the tempeft, when their heads and
leaders were revolted, continued inheritable to their pofleffions in England,
and reciprocally the people of England inherited and fucceeded to their pm‘:
feffions in Gafesigne, and were both accounted ad fidem utrinfgue regis, until
the flatute of pracrogativa reges, wherein the wifdom and juttice of the law
of England is highly to be commended. For of this law, there are, two
grounds of reafon, the one of equity, the other of policy : that of equit
wug, becaufe the common people were in no fault, but as the fori urcﬁj;ﬁ
in a like cafe, quid fecerunt oves iflae 2 Tt was the cowardice and difloyalty of
their governors that deferved punithment, but what had thefe theep done ?
And therefore to have paniih’d them, and deprived them of their lands and
tortunes, had been unjuft.  That of palicy was, becauie if the law had forthe
with upon the lofs ‘of the countries by an accident of time, pronounced the
people for aliens, it had been a kind ‘of ceffion of their right, and a dift
claimer in them, and fo a greater difficulty to recover them, And there-

- fore
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foreiwe fee the ftatute which altered the Luw in this point, was made in the
tihe of a weak King, thar, as it feemed, defpaired ever to recover his right ;
- and therefore thoughe better to have a little prefent profit by efcheats, ‘than

the eontinuance of his claim, and the countenance of his right, by the ad-
mitting of them to enjoy their inheritances as they did before,
" Tue flate therefore of this point being thus opened, it refteth to prove
our affertion that they were naturalized; for the clearing whereof, I (hall
need bat to read the authorities, they be fo direct and pregnant, The firit
is the very text of the fatte of pracrozativa regis.  Rex babebit éfcactas de
terris Nermanncrum, etifufcungue feods fuering, Jatw firvitio, guod pertinet ad
capitales dominos feodi illivs: & b fimiliter intelligendum eff, fi aligua bae-
reditas defcendat alicui nato in partibus tranfimarinis, ¢ cr.rljm anteceffores fu-
2runt n“f&m regis Franciae, ut tempore regis Sobannis, ¢ non a fidem re-
gis Angliae, ficut contigit de baronia Monumetae, .

"By which ftatute 1t appears plainly, that before the time of Kinz Yabw,

there was no colour of any efcheat, Tecaufe they were the King's fubjects in
pofieflion, as Scotland now is, but only it determines the law from that ime
forward.

Tuis flatute, if it had in it any obfcurity, it s taken away by two lights,
the one placed before it, and the other placed after it; both authors of great
credit, the one for ancient, the other for late times : the former is Bradlon,
in his cap. de exceptionibus, Iib. 5. fal. 427. and his words are thefe, Fyf
etiam Cr alia exceptio quac tenents competit cx perfina petentis, propter defectum
nationis, quae dilatoria off, G non perimit aftionem, ut S quis alienigena qui
Juerit ad fidem regis Francive, & aitioem inflituat verfies aliguent, qui fuerit
ad fidem regis Angliae, tali not refpondeatur, faltem donec terrae fuering com-
1S,

By thefe words it appeareth, that after the Tof of the provinces beyond
the feas, the naturalization of the fubjedts of thofe provinces was in no fort

inguithed, but only was in fufpenfe during time of war, and no longer ;
for he faith plainly, that the exception which we call plea to the perfon of an
alien, was not peremptory, but only dilatory, that is to fay, g:uing the
time of war, and until there were peace concluded, which he terms by thefe
words, donec tervae fuerint communes : which though the phrafe feem fome-
what oblcure, is expounded by Brafon himfelfin ﬁis fourth book, fol. 297.
to be of peace made and concluded, whereby the inhabitants of England
and thofe provinces might enjoy the profits and fruits of their lands in cither

ce commmuniter, 'that is, refpectively, or as well the one as the other = b as
1t is clear they were no aliens in roi%ht, but only interrupted and debarred of
fuits in the King’s courts in time of war.
. Tueauthority after the flatute, is, that of Mr. Stamford, the beftexpo-
fitor of a {tatute that' hath been in our law: 2 man of reverend Judgment,
and excellent order in his writings: his words are in his expofition upon the
branch of the ftatute which we read before, By this branch it thould appear,
that at this time men of Normandy, Gafioigne, Guienne, Anjou, and Britain,
were inheritable within this realm, 4s well as Englifhmen, becante that they were
fometimes fubjects to the Kings of England, and under their dominion, un-
til King Fobn's time, as is aforefaid ; and yet after histime, thofe men (faving,
fuch whofe lands were taken away for treafon,) were flill inheritable within
this realm till the making of this ftatute, and in the time of peace between
the two Kings of England and Framce, they were anfwerable within this
realim, if they had brought any action for their lands and tenements,
L So
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So as by thefe three authorities, every one fo phinly purfuing the other,
wWe Cﬂl‘]cll.ltff: that the {ubjects of Gajieigne, Guienne, Anjex, and the reit,
from their firlt union by defcent, until the making of the ftatate of prae-
rogativa regis, Were inheritable in Englond, and to be anfivered in the King’s
courts in aﬁ aftions, except it were in time of war. N-.xjr more, (which is
de abundanti,) that when the provinces were loft, and difannexed, and that
the King was but King de jure over them, and not de fuéfo; yet neverthe-
lefs, the privileze of naturalization continued.

Tuere refteth yet one objection, rather plaufible to a popular underitand-
ing, than any ways forcible in law or lf:amir:f, which is a difference taken
between the kingdom of Scotland and thefe duchics, for that the one isa
kingdom, and the other wasnot o; and therefore that thofe provinces being
of an inferior nature, did acknowledge our laws and feals, and parliament,
which the kingdom of Scetland doth not.

Tuis difference was well given over by Mr. #alter; for it is plain thata
kingdom and abfolute dukedom, or any other fovercign eftate, do differ fo-
nore, and not potefate : for divers duchies and countries that are now, were
fometimes kingdoms ; and divers kingdoms that are now, were fometimes
duchies, or of other inferior ftyle: whercin we nced not travail abroad, fince
we have in our own ftate fo notorious an inftance of the country of Ireland,
whereof King H. VIII. of late time was the firlt that writ himfelf King, the
former ftyle being lord of Ireland, and no more ; and yet Kings had the fame
authority before, that they have had fince, and the fame nation the fame
marks of a {overeign ftate, as their parliaments, their arms, their coins, as
they now have; fo as this is too fuperficial an allegation to labour upon, ~ ~

Axp if any do conceive that Gajeaigne and Guienne were governed by
the laws of England: firlt, that cannot be in reafon; for it is a true
that wherefoever any prince’s title unto any munug is by law, he can never
change the laws, for that they create his title: and therefore no doubt thofe
duchies retained their own laws; which if they did, then they could not e
fubject to the laws of England.

AnD next, again, the falt or prallice was otherwife, as appeareth by all
confent of ftory and record : for thofe duchies continued governed by the
civil law, their trials by witnefles, and not by jury, their lands teftamentary,
and the like,

Now for the colours that fome have endeavoured to give, that they fhould
have been fubordinate to the government of England; they were partly
weak, and partly fuch as make ftrongly againit them: for as to that, that
writs of habeas corpus under the great feal of England have gone to Gaf
coigne, it is no manner of proof; for that the King's writs, which are manda-
tory, and not writs of ordinary jufiice, may go to his fubjects into any foreign
parts whatfoever, and under what feal it pleafeth him toufe; and as to thar,
that fome adts of parliament have been cited, wherein the parliaments of
England have taken upon them to order matters of Gafioigne, if thofe fta-
tutes be well looked into, nothing doth more plainly convince the contrary,
for they intermeddle with nothing but that that concerneth cither the Eng-
lifh fubjects perfonally, or the territories of England locally, and never the
{ubjedts of G:?I{i:;;g'm; for look upon the flatute of 27 E. I1L. cap. ¢. thereit
is faid, that {hall be no fore-ftalling of wincs, but by whom? Only by
Englifb merchants ; not a word of the fubjects of Gafieigne, and yet no doubt
they might be offenders in the fame kind, :

So
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So in the fixih chapter it is faid, that all merchants Gafeoignes may fafely
bring avines into what part it fhall pleafe them ; here now are the perfons
of Graféoignes 5 but then the place whither ? Intd the realm of England. And
inthe feventh clmp. that erects the ports of Bowrdvaux and Baysnne for the
ffaple towns of wine ; the ftatute ordains that ifany ; but who? Englifh mer=
chant or his fervants fhall buy er bargain other where, his body fhall be ar=
retted by the fteward of Gafeorgne, or the conftable of Bonrdeaux : true, for
the officers of Exgland could not eatch him in Gaféoigne 5 but what fhall be-
come of him, fhall he be proceeded with within Gafeeigne # No, but he fhall
be fent over into England into the tower of Loundon. -

Anp this doth notably difclofe the reafon of that cuftom which fome
have fought towrelt the other way: That cuftom, 1 fay, whereof a form doth
yet remain, that in cvery parliament the King doth appoint certain com-
mittees in the upper-houfe to receive the petitions of Nermandy, Guienne,
and the reft ; which, as by the former ftatute doth appear, could not be for
the prdering of the 'governments there, but for the libertles and good 'uﬁEl:
of the fubjects of thofe parts when they came hither, or via werfa, for the
Eﬁmiuing of the abufes and mifdemeanors of our fubjeéts when they went
‘thither.

Waererore Tam now atan end. For us to fpeak of the mifchiefs, I
hold it not fit for this place, left we fhould feem to bend the lws to policy,
amd not take them in their true and natural fenfe. Tt is enough that every
man knows, that it is true of thefe two kingdoms, which a good father faid
of the churches of Chrift: f f@@ﬁxm&ﬁa infuperabiles.  Some things I may
have forgot, and fome things perhaps I may forget willingly ; for I will not
prefs any opinion or declaration of late time which may prejudice the liberty
of this debate; but ex didfis, & ex nen diciis, upon rﬂl: whole matter I

pray judgment for the plaintiff,

Vox. IV. Ggg A BRIEF
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was furnamed the obfture) had fet forth a certain book which is not now

extant, many men took it fora difcourle of nature, and many others tock
it for a treatife of policy. For there is a great affinity and confent between
the rules of nature, and the true rules of policy: the one being nothing elfe
but an order in the government of the world ; and the other an order in the
government of an eftate, And therefore the education and erudition of the
Kings of Perfia, was in a fcience which was termed by a name then of
reverence ; but now degenerate and taken in the ill part. For the Perfian
magick, which was the fecret literature of their Kings, was an application
of the contemplations and obfervations of nature unto a fenfe politick : taking
the fundamental laws of nature, and the branches and paffages of them, as
an original or firft model, whence to take and deferibe a copy and imitation
for government,

Arrer this manner the aforefaid inftructors fet before their Kings the ex-
amples of the celeftial bodies, the Sun, the Moon, and the reft, which have
great glory and veneration, but no reft or intermiffion ; being in a perpetual
office of motion, for the cherithing (in turn and in courfe) of inferior bodies:
exprefiing likewife the true manner of the motions of government, which
though they onght to be fwift and rapid in refpect of difpatch and occa-
fions, yet are they to be conftant and regular, without wavering or con-
fufion.

So did they reprefent unto them how the heavens do not enrich them-
felves by the carth and the feas, nor keep no dead flock, nor untouched trea-
{ures of that they draw to them from below : but whatfoever moifture they
do levy and take from both clements in vapours, they do fpend and turn back
again in {howers, only holding and ftoring them uvp for a time, to the end
to iffue and diftribute them in feafon. Bur

I Do not find it ftrange, excellent King, that when Heraclitus (h: that
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 Burr chiefly, they did expres and expound unto them that fundamental
law of nature, whereby all S:ings do fubfift and are preferved ; which is that
every thing in nature, although it hath its private and particular affection
and appetite, and doth follow and purfue the fame in {mall moments; and
when it is free and delivered from more general and common relpects, vet
nevertheles, when there is queftion or cafe for fuitaining of the more general,
they forfake their own particularities, and attend and confpire to uphold the
ublick.

8 So we fee the iron in fmall quantity will afcend and approach to the load-
ftone, upon a particular {ympathy : but if it be any quantity of momen, it
leaveth its appetite of amity to the sadfone, and like a good patriot to the
earth, which is the place and region of mafly bodies.

So again the water, and other like bodies, do fill towards the centre of
the earth, which is (as was faid) their region or country : and yet we fee
mtl-nrﬁ more ufual in all water-works and engines, than that the water ga(-
ther than to fuffer any diftraction or difunion in nature) will afcend, for-
faking the love to its own region or country, and applying itfelf to the body
next adjoining.

BuT it were too long a digreffion to proceed to more examples of this
kind. Your Majefty yourfelf did full upon a paffage of this nature in your

jous ] of thanks unto your counfel, when acknowledging princely
ﬁiir vieilancies and well defervings, it pleafed you to note, that it was a fuc-
cefs and event above the courfe of nature, to have fo great change with fo
great a quiet : Forafmuch as fudden mutations as well in ftate as in nature;
are rarely without violence and perturbation: So as ftill I conclude there is (as
was faid) a congruity between the principles of nature and policy. And left
that inftance may feem to oppone to this affertion, I may even in that par-
ticalar, with your Maiclty's favour, offer unto you a type or pattern in na-
tare, much refembling this event in your flate ; namely, carthquakes, which
many of them bring ever much terror and wonder, but no actual hurt; the
earth trembling for a moment, and fuddenly ftablithing in perfect quict as it
was before.

Tu1s knowledge then of making the government of the world a mirror
for the government of a flate, beinga wifdom almoft loft, (wherecf the rea-
fon I take to be becaute of the difficulty for one man to embrace both phi-
lofophies) 1 have thought good to make fome proof (as far as my weaknefs
and the ftrits of time will fuffer) to revive in the handling of one particular
wherewith now 1 moft humbly prefent your Majefty : for furely, as hath been
fiid, it is a form of difcourfe anciently ufed towards Kings ; and to what King
should it be more proper, than to a King that is ftudious to conjoin contem-
plative virtue, and aftive virtue together ¢

Your Majefty is the firlt King that had the honour to be lapis angularis,
to unite thele two mighty and warlike nations of England and Scotland under
one fovercignty and monarchy. It doth not appear by the records and me-
moirs of any true hiftory ; or fearcely by the hétion and pleafure of any fa-
bulous narration or tradition, that ever, of n::rv:l antiquity, this ifland of Great
Britain was united under one King before this day. And yet there be no
_mountains nor races of hills, there be no feas or great rivers, there is no di-
~werfigyof tongue or lang that hath invited or provoked this ancient fe-
_paration ot divorce.  The lot of Spain was to have the feveral kingdoms of
that continent {Pﬂrnﬂf only excepted) to be united inan age not long paft :
and now in our age that of Portugal alo, which was the kit that held out

o
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to be incorporate with the reft. The lot of France hath been much aberit
the fame time likewife, to have re-annexed unto that erown the feveral duchies
anid portions which were in former times difmembred:  The lot of this ifland*
is the laft referved for your Mujelty’s happy tim:s, by the fpecial providence:
and favour of God, who hath brought your Maielly to this happy conjunc—
tion with great confent of hearts, 2nd in the ftrength of your years, and ‘in’
the maturity of your experience, It fefieth but thar (o5 1 promited) T fet®
before your Majefly’s princely confideration, the grounds of nature touch="
ing the union and commixture of bodics, and the correfpondence which they-
have with the grounds of policy in the conjunition of itates and Icmg-v
doms. |
FirsT, therefore, that pofition, wis unita fortier ; being one nfthecoﬁ_:_
mon notions of the mind, needeth not much to be induced or illuftrated. *

We fee the fun when he entereth, and while he continueth under the
figh of Leo caufeth more vehement heats than when he is in Cancer, what"
time his beams are nevertheles more perpendicular.  The reafon whereof, -
in great part, hath been truly afiiibed to the conjunétion and cor-radiation |
in that place of heaven, of the {un with the four ftars of the firft magnitude,
Sirius, Canicula, Cor Leonss, and Conda Lecnis. :

So the moon likewife by ancient tradition, while the is in the fame fign
of Leg, is faid to be at the heart, which is not for any affinity which - that-
place of heaven can have with that part of man’s body, but enly becaufe the:
moon is then by reafon of the conjunétion and nearnes with the fars afore<:
named, in teit frrength of influence, and fo worketh u that in-.
inferior h-udgirc?, which i%trnﬂﬂ vital and principal. o e

So we fee waters and liquors, in finall quantity, do eafily putrify and cor
rupt; but in large quantity fubfift long, by reafon of the ftrength they receive
by union. ; ' '
}'50 in earthquakes, the more general do lictle hurt, by reafon of the united
weight which they cffer to fubvert ; but narrow and particular earthquakes
have many times overturned whole towns and cities, : ;

So then this point touching the force of union is evident : and thercfore
it is more fit to {peak of the manner of union ; wherein again it will not be
E}rtiath to handle one kind of union, which is union by victory, when one

dy doth merely fubdue another, and converteth the fame into its own
nature, extinguithing and expulling what part foever of it, it cannot overcome.
As when the fire converteth the wood into fire, purging away the fmoke
and the afhes as unapt matter to inflame : 'Or when rE'lne body of a living
creature doth convert and aflimilate food and nourifhment, purging and ex-
pelling whatfoever it cannot convert. For thefe reprefentations anfwer
in matter of policy 1o union of countries by conqueft, where the cenquerin
ftate doth extinguith, extirpate, and expulfe any port of the flate conquered,
which it findeth fo contrary as it cannot alter and convert it. And there-
tore leaving violent unions, we will confider only of natural unions. .

Tue difference is excellent which the beft obfervers in nature do tuke be-
tween compofitio and miffio, puttin ther and mingling: the one bei
but a mnjuppféﬁnn-ﬂf'bn:iﬁm inPJ am;s, ﬁf other in qu;?t}r %nd confent : t?l%
onie the mother of fedition alteration, the other of peiace and continu-
ance : the one rather a confufion than an union, the other properly an
union. Therefore we fee thofe bodies, which they call imperfeité mifta, laft

‘not, but are fpeedily diffolved. For take for example fhow or froth, which

are compofitions of air and water, and in them you may behold how
cafily




UNION OF ENGLAND AND SCOTLAND.
cafily they fever and diffolve the water, clofing together and excluding
e

air.
So thofe three bodies which the alchymifts do fo much celebrate as the
three principles of things; that is to fag', carth, water, and oil; (which it
th them to term falt, mercury, and fulphur,) we fee, if they be united
only by compofition or putting together, how weakly and rudely they do
incorporate: for water and earth make but an mperfect {lime; amf if they
be forced together by agitation, yet upon a lictle -:tLling, the earth reﬁdaﬁ
in the bottom, So water and oil, though by agitation it be brought intoan
pintment, yet after a little fettling, the oil will float on the top.  So as fuch
i mixtures continue no longer than they are forced; and flill in the
the worthieft getteth above.

But otherwife it is of perfect mixtures. For we fee thefe three bodies of
earth, water, and cil, when they are joined in a vegetable or mineral, they
are fo united, as without great fubtlety of art and force of extration, they

nnot be feparated and reduced into the fame fimple bodics again.  So as
fgﬁm between compafitio and amiffio clearly fet down is this; that com-
pofitio is the joining or putiing together of bodies without a new form; and
miftio is the joining or putting together of bodies under a new form: For
the new form is commune vincwlum, and without that the old forms will be
at flrife and difcord. :

Now to reflect this light of nature upon matter of eftate; there hath been
put in practice in government thefe two feveral kinds of policy in uniting
and conjoining of ftates and Kingdoms; the one to retain ﬁ ancient form
ftill fevered, and only conjoined in fovercignty; the other to fuperinduce a
new form agreeable and convenient to the entire eftate. The former of
thefe hath been more ufual, and is more eafy; but the latter is more happy.
For if a man do attentively revolve hiftories of all nations, and judge truly
thereupon, he will make this conclufion, that there was never any flates
that were good commixtures but the Roman; which becaufe it was the beit
ftate of the world, and is the beft example of this point, we will chiefly infift
thereupon.

In the antiquities of Rome Firgilbringeth in fupiter by way of oracle or
prediction, I‘&ng of the mixture of the Trojans and the Italians.

Sermonem Aufenii patrium morefque tenebunt :

Utgue ¢ff nomen erit; commixti corpore tantuni,

Suz ident Teucri; morem, ritufgue facrorum
iciam; faciamgque omnes uno ore Latinos.

Hinc i:;m Aufonio miftum, quod fanguine furget,

i Supra bomines, fupra ire Deos pietate videbis. fEn. xil. 834.
Wherein “fupiter maketh a kind of partition or diftribution: that Fraly thould
give the language and the laws; Trgy fhould give a mixture of men, and fome
n:l&ﬁ rites; and both le: fhould meet in one mame of Latins.

n after the foundation of the city of Rome, the people of the Romans
and the Sabines mingled upon equal terms: wherein the interchange went
fo even that (as Livy noteth) the one nation gave the name to the place,
the other to the people.  For Rome continued the name, but the people were
called Quirites, which was the Sabine word derived of Cures the country of
Tatius. . g

Bum that which is chiefly to be noted in the whole continuance of the
Roman government; they were {0 liberal of their naturalizations, as in effect

Vor:1V, Hhh : they
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they made perpetual mixtures. For the manner was to grant the fume,
not only to particular perfons, but to families and lineages; and not only i,
but to whole cities and countries. So as in the end it came to ‘that, ‘that
Rome was communis patria, as fome of the civilians eall it. di R

So we read of St. Paul, after he had been beaten with rods, and thereupon
charged the cfficer with the violation of the privilege of a citizen of Reme ;
the captain faid to him, Art thou thena Roman? That privilege hath coft
me dear.  To whom St. Pau/ replied, but I was fo born; and yets in ano-
ther place, St. Paul profeffeth himfelf, that he was a Jew by tribe: 10 as it is
manifeft that fome of his anceftors were naturalized; and & it was conveyed
to him and their other defcendents. !

So we read, that it was one of the firlt defpites that was done ta Fulids
Cacfar, that whereas he had obtained naturalization for a city in Gaul, one
of the city was beaten with rods of the conful Marcellus, e 2

So we read in Tacitus, that in the Emperor Claudius's time, the nation of
Gaul (that which is called Comara, the wilder part) were fuitors to be
made capable of the honour of being fenators and officers of Rome,
wordsare thefe; Cum de fupplends fenatu agitaretur, primorefoue Galliae, quae
Coniata appellatur, foedera & civitatem Romanam pridem affécuti, jus adips
cendorum in wrbe bomorum, expeterent; multus, ea wper re, variufiue rumor,
& fludiis diverfis, apud principem certabatur. Andin the end, long de-
bate, it was ruled they fhould be admitted.

So likewife, the autherity of Nicholes Machiavel feemeth not to be con-
temned; who enquiring the caufes of the growth of the Roman Empire,
doth give judgment; there was not one greater than this, that the ftate di
fo eafily compound and incorporate with ftran

IT is true, that moft eftates and kingdoms have taken the other courfes
of which this effeét hath followed, that the addition of further empire and
territory hath been rather matter of burthen, than matter of ftrength unto
them: yea, and farther it hath kepe alive the feeds and roots of revolts and
rebellions for many ages; as we may fee in a freth and notable example of the
kingdom of Aragen: which, though it were united to Cajflile by marriage,
not by conqueft; and fo defeended in_hereditary union by the fpace of thore
than an hundred ]lrenm yet becaufe it was continued in’ a divided govern-
ment, and not well incorporated and cemented with the other CIOWaE, en-
tered into a rebellion upon point of their fuerss, or liberties, now of very
late years. }

Now to fpeak briefly of the feveral parts of that form, whereby ftates and
kingdoms are perfectly united, they are (befides the fovereignty it felf) four
in number; union in name, union in langusge, union in laws, union in em-

ments. .
PaoI‘}:ﬁn name, though it feem but a fuperficial and outward matter, yet it
earricth much impreffion and enchantment: The seneral and comimon name
of Graecia made the Greeks always apt to unite (though otherwile full of di-
vifions among(t themfelves) againit nations whom they called barbarous.
The Helvetian name is no band to knit together their leagues and con-
federacies the fafter, The common name of Spain (no deubt) hath been a
fpecial means of the better union and conglutination of the feveral kingdoms
of Caftile, Arragon, Granada, Navarre, Falentia, Catalonia, and the reti,
comprehending flfb now lately Portugal, i {

For language, itis not needful to infift upon it; becaufe both your Ma-

jefty’s kingdoms are of one lunguage, though of feveral diﬂltﬂs;dln&ui the
1 : erence
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difference is fo fmall between them as promiféth rather an inriching of on¢
language than a continuance of two.

E;a laws which are the principal finews of government, they may be
of three matures;'jura, which I will term freedoms or abilities, Lges, and
mores.

- For abilities and freedoms they were amongft the Romans of four kinds,
or rather degrees. s connubit, jus civitatis, jus Suffragii, and jus petitionis
or bomorum. ' Sfus connubii s a thing in thefe times out of ufe: for marriage
isiopen between all diverfitics of nations.  fus crvitatis anfwercth to thae
we call denization or naturalization. Yus fuffragii anfivereth to the voice in

rliament.  Fus petitionis anfwereth to place in counfel oroffice. And the
Emam did many times fever thefe freedoms; granting Yus connubii, Jine ci-
witate, and civitatem, fine fuffragio, and fuffragium, fine Jure petitionis, which
was commonly with them the lafl.

For thofe we called /ges. It is as matter of curiofity, and incon-
wveniency to feek cither to extirpate all particular cufloms, or to draw all fub.
jects toone place or refort of judicature and feflion, It fufficeth there be a
uniformity in the principal and fundamental laws, both ecclefiaftical and cvil
for in this point the rule holdeth which was pronounced by an ancient fa-
ther, touching the diverfity of rites in the church; for finding the vefture
of the Queen in the plalm (which did prefigure the church) was of divers
colours; and finding again that Chrift’s eoat was without a feam, he con-
cludeth well, 7 wvefte varictas fit, feiffira non fit.

For manners; a confent in them is to be fought induftrioufly, but not to
be enforced: for nothing amongft people breedeth fo much pertinacy in
helding their cuftoms as {fudden and violent offers to remove them, .

Anp asfor employments it is no more, but in indifferent hand, and execus
tion of that verfe: : : :

T, i'jrﬁ'g@w mibi nulle diferimine agetur,

Tuere remaineth only to remember out of the grounds of nature the
two conditions of perfect ]t]ni::]t;re; whereof the former is time: For the
natural philefophers fay well, that compofizo is bominis, and mifkio ppus
uururﬂ.FhFﬂr it is the duty of man gﬁmkn ﬁi?application of budis 1:;;:-
ther: but the perfet fermentation and incorporation of them muft be joft
to time and nature; and unnatural hafting thereof doth difturb the work and
not difpatch ir.

So we fee, aficr the graft is put into the ftock and bound, it muft be lef;
to time and nngtun;s to make that comtinuum, Whiflh at the firlt was but con.
tigrum.  And it is not any continual ing or thrufti ether that will
pf;rmt nature’s feafon, lm{ rather hhﬁ‘;ﬁt. And J“ul?r% 'mgurs thofe com-
mixtures which are at the firft troubled, grow after clear and fettled by the
benefit of reft and time, J

Tux fecond condition is, that the greater draw the lefi, So we fee when
two lights do meet, the greater doth darken and dim the lefs. And when
a fmaller river runneth into a greater, it lofeth both its name and {tream.
And hereof to conclude, we fee an excellent example in the Kin of
m and ffrael. ‘The Kingdom ﬂf&:ﬁ'z& contained twao tribes; King-

of Ifrael contained ten. King d reigned over Yudab for certain
years; and after the death of Ihbgfheth, the ém of Saul obtained likewife
the Kingdom of Jfael, This union continued in him, and likewife in his
fon Solomen, by the fpace of 7o years, at lealt between them both: But yet,
becaufe

ars



216

UNION OF ENGLAND AND SCOTLAND.

becaufe the feat of the kingdom was kept ftill in Fudab, and fo the lef fought
to draw the greater; upon the fir{t occafion offered, the kingdom brake agaia,
and (o continued ever after.

Trus having in all humiblencs made oblation to your Majefly of thefe
fimple fruits of my devotion and ftudics: Ido wih, and do wilh it not in the
natre of an impoffibility, (to my apprehenfion) that this happy union of

our Majefty's two kingdoms of England and Scotland may be in as good ag
our, and under the like divine providence, as that was between the Rsmans
and the Sabines.

am

CERTAIN o

AR O

CONSIDERATIONS

Touching the

N T0ON

OF THE

K “T N G Dbl idsbubed

OF

ENGLAND and SCOTLAND:
Collected and difperfed for His Majesty's better fervice

better oracle than that which was given for light to /Eneas in

his peregrination, (antiguam exquirite matrem) hath a royal, and in-

deed an heroical defire to reduce thefe two_kingdoms of England and Scor-
land into the unity of their ancient mother Kingdom of Britain. Wherein
as T would gladly applaud unto your Maj fty, or fing aloud that hymn or an-
them, Sic itur adafira; f in a more foft and fubmiffive voice, 1 muft necef-
farily remember unto your Majefty that warning or caveat ardua quae pulchra:
It is an action that requireth, yea, and needet much, not only of your hﬂ’.f;t*
f i\ "5

YGUR Majefty being, I doubt not, directed and condutted by a
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jefly’s wildom, but of your felicity. In this argument I prefumed at yoyr

Majefty’s firft entrance to write a few lines, indeed fcholattically and f
latively, and not actively or politickly, as I held it fit for me at that ume ;
when neither your Majefty was in that your defire declared, nor my felf in
that fervice or trufted. But now that both your Majeity hath opened
your defire and purpofe with much admiration even of thoie who give it
not fo full an tion, and that my felf was by the commons graced
with the firft vote of all the commons felected for that caufe ; not in any efti-
mation of my ability, (for thercin {o wile an affembly could not be fo much
deceived) but in an acknowledgment of my extreme labours and integrity.
In that bufinefs I thought my felf every way bound both in duty to your Ma-
jlﬁ! and in truft to that houfe of parliament, and in confent to the matter
, and in conformity to mine own travels and beginning, not to neglect
any pains that may tend to the furtherance of {o excellent a work ; wherein
I will endeavour that that which I {hall fet down be bl minus quam verba :
For length and ornament of fpeech are to be ufed for perfuafion of multi-
tudes, and not for information of Kings ; efpecially fuch a Kingasis the only
inftance that ever I knew to make a man of Plafo’s opinion, that all know-
is but remembrance, and that the mind of man knoweth all things,
and demandeth only to have her own notions excited and awaked : 'Which
your Majefty’s rare and indecd fingular gift and faculty of fwift apprehenfion
and infinite expanfion or multiplication of another man's knowlm by your
own, as 1 have often obferved, fo I did extremely admire in Gosawin's caufe,
being a matter full of fecrets and  myfteries of our laws, mercly new unto
u, and quite out of the path of your education, reading and conference :
wherein nevertheles upon a fpark of light given, your Majefly took in fo
dextroufly and profoundly, as if you had been indeed amima legis, not only
in execution but in underftanding : The remembrance whereof, as it will
never be out of my mind, fo it will always be a warning to me to feck rather
to excite your judgment briefly than to inform it tedioufly ; and if in a matter

of that nature, how much more in this, wherein your princely cogitations

have wrought themiclves, and been converfant, wherein the principal
light proceeded from your felf,

Axp thercfore my purpofe is only to break this matter of the union into
certain fhort articles and quefltions, and to make a certain kind of anatomy
or analyfis of the parts and members thereof : not that I am of opinion that
all the queftions which I now fhall open were fit to be in the confultation of
the commiffioners propounded. For I hold nothing fo great an enemy to

refolution, as the making of too many queftions ; efpecially in affemblies,
which confilt of many. For Princes for aveiding of diftraltion muft take
many things by way of admittance ; and if queftions muft be made of thgm,
rather to {uffer them to arife from others, than to grace them and authorife
them as propounded for themfelves. But unto your Mujelty's private con-
fideration, to whom it may better fort with me rather to fpeak as a remem-
brancer than as a counfellor, I have thought good to lay before you all the
branches, lineaments, and degrees of this union, that upon the view and
confideration of them and their circumftances, your Majelty may the more
clearly difcern, and more readily call to mind which of them is to be em-
braced, and which to be rejected: and of thefe, which are to be accepted,
which of ‘them to be F“Enﬂfvm in, and which to be put over
to farther time. And again, which of them f{hall require authority of par-
liament, and which are htter to be effected by your Majefty's royal power and

Vou.lV. Iii prerogative,
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prerogative, arlﬁy other policies or means 3 and laftly, ‘which of them s liker

Bratutes con-

cerning Ses-

Jand, and the

Seati naticn,

Laws, cu-
#foms, com-
miffions, ofit-
<ers of the
borders or
marches.

to pats with di iculty and contradiction, and which with” more facility and

fmoothnefs. 2 ,
FirsT, therefore to begin with that queftion, that T fuppofe wilt be out
of queftion. : ; R A S
WaeTHER it be not meet, that the ftatutes, which were made touching
Seatland or the Sceeifh nation, while the kingdoms flood’ fevercd, e re-
led ? po ity iy 5
Iml-r is truc, that there is a diverfity in thefe ; for fome of thefe laws” cone
fider Scotland as an enemy's country ; other laws confider it as a foreign coun-
try only : As for example ; the law of Rich. II. Anno 7. which' prohibiteth
a,i‘i.' armour ot victual to be carried to Scotland ; end the law of o of Ki'H.
VIL that cnacteth all the Scotifh men to depart the realm within a timepre~
fi’d. Both thefe laws, and fome others refpect Seotland as a country of ho<
flility : but the law of 22 of Edw. IV. that endueth Berwick with the'li-
berty of a flaple, where all Scori/h merchandizes fhould refore that flhould be
uttered for England ; and likewife all Enplifb merchandizes that fhould be
uttered for Scotland. This law beholdeth Seotland Dn}é as a foreign nation 5.
and not o much neither ; for there have been erefted 1t P!i!."s in WWM'OﬁEﬁE';
Jand for fome commodities, with an exclufion and reftriction of other parts
of England. i S iene
.HIE this is a matter of the leaft difficulty ; your Majefty fhall have a ca-
lendar made of the laws, and a brief of the effect; and fo you may judge of
them : And the like or reciproque is to be done by Seotland for fuch- Lows as
they have concerning England and the Etﬁ!{;‘b nation. e
The fecond gueftion is, what laws, cuftoms, commifiions, officers, gari~
fons, and the liﬂc, are to be put down, difcontinued or taken away upon the
borders of both realms? =
To this point, becaufe I am not acquainted with the orders of the marches,
I can fay the lefs. ' : :
Herein falleth that queftion, whether that the tenants, who hold -their
tenant rights in a greater freedom and exemption, in confideration of their
{ervice upon the borders, and that the countries themfelves, which are in the
fame refpeét difcharged of fubfidies and taxes, fhould not now be brought to
be in one degree with other tenants and countries; wam ceffante catfa, tollitur
¢ffeétus : wherein, in my opinion, fome time would be given ; guia a
corum meffis in berba ¢ff : but fome prefent ordinange Wnuéi be made to take
effcét at a future time, confidering it 1s one of the greateft points and marks
of the divifion of the Kingdoms. And becaufe reafon doth dictate, that
where the principal folution of continuity was, there the healing and con-
{olisting plaifter fhould be chiefly applied ; there would be fome farther de-
vice for the utter and perpetnal confounding of thofe imaginary bounds, (as
your Majefly termeth them :) and therefore it would be confidered, whether
it were not corvenient to plant and erect at Carlifle or Berwick fome coun-
cil or court of juftice, the jurifdiction whereof might extend part into Eng-
land and part into Scotland, with a commiflion not to proceed precifely or
merely, according to the laws and cuftoms cither of Fugland or Seatiand,
but mixtly, according to inftruction by your Majefty to be fet down, after
the imitation and precedent of the council of the marches here in Englend,
erected upon the union of Males ¢ ' '
Tue third queftion is that which many will make a great queftion of,
though perhaps your Majefty will make no queftion of it: and that is, whe-
: ther
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ther your Majefty fhould not make a ftop or ftand here, and not to proceed Farther

s ' . 1y union befides
w_any &rﬂ:ﬁ:uumﬂ, contenting your felf with the two former articles oryy.\oving

p@mts. . of inconveni-
For i#will be fuid, that we are now well, (thanks be to God) and r;:;:‘:‘i]g:{a

Mujefty, and the fate of neither kingdom i to be repented of 5 and that 1tapd UF‘EF"'
is true which Hippocrates [aith, that ﬁm corpora difficile medicationes ferunt,

it is better to make alterations in fick bodies than in found. The confidera-

tion of which Eoinl: will reft upon thefe two branches: What inconveniencies

will enfue with time, if the realms ftand as they are divided, which are yet

not found nor fprung up. For it may be the fweetnefs of your Majefly’s

firft entrance, and the great benefit that both nations have felt thereby, hath

covered many inconveniencics : which neverthelefs be your Majefly’s govern-

ment never fo gracious and politick; continuance of time and the accidents

of time may brecd and difcover, if the kingdoms ftand divided.

. Tue fecond branch is; allow no manifeft or important peril or inconve-
mience fhould enfue of the continuing of the kingdoms divided, yet on the
other fide, whether that upon the- farther uniting of them, there be not like to
follow that addition and encreafe of wealth and reputation, as is worthy
your Mijefty’s virtues and fortune, to be the author and founder of, for the
advancement and exaltation of your Majefty’s royal pofterity in time to
come ? : 15y

Bor admitting that your Majefty fhould proceed to this more perfect and pyine,
entire union, wherein your Majelty may fay majus opus moves. To enter -into wherein the
the parts and degrees thereof, 1 think fit firft to fet down as in a brief table 000 ﬁ:“
in what points the nations ftand now at this prefent time already united, wed. ;
and in what points e ftill fevered and divided, that your Majefty may the
better fee what is done, and what is to be done; and how that which is to
be done is tor be inferred upon that which is done,

‘Tue points wherein the nations ftand already upited are 3

‘I fovercignty. ;

Ix the relative thereof, which is fubjection,

. In religion.

In continent,

An lnngua%i. :

Axp now haftly, by the peace by your Majefty concluded with Spain in
leagues and confederacies ; for now both nations have the fame friends and
the fame enemics,

Yer notwithitanding there is none of the fix points, whercin the union
is perfe€t and confummate ; but every of them hath fome feruple or rathergrain
of feparation enwrapped and included in them,

For the fovereiznty, the union is abfolute in your Majefty and your soercigney
generation ; but if it fhould fo be, (which God of his infinite mercy defend) line 1oyal. |
that your iffue fhould fuil, then the defcent of both realms doth refort to the
feveral lines of the feveral bloads royal,

For fubjection I take the law of England to be clear, (what the law of Subjedtion,
Scotland is I know not) that all 'Sﬁagﬁnm from the very inftant of your Ma- obedience
ofly's reien begun, are become denizens, and the Pgff-mati are naturalized Alien,nsturas
ﬁ%@ﬂ?@?ﬂﬂd‘ for the time ﬁ:rw:lrd' for by +u|u:'3‘ltf laws none can be' an lzation. A
alien but he that is of another allegiance, than our fovereign lord the King :
for there be but two forts of aliens, whereof we find mention in our law an
alien ami, and an alien enemy ; whereof the former is a fubject of a ftate in
amity with the King, and the latter a fubject of a flate in hoftility : but whe-

ther
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ther-he bc-ﬂnc or: other, it isan eflential ;hfﬁ:rcncc unto: r]rm--dcﬁmnnﬂznfr’im

alien, if he be not of the King’s allegiance ; as we fee it evidently in the
cedent of Ireland, who fince they were fubjets to the crows of Eng
have ever been. inheritable and. capable as natural fubjeéts; and: yet:not by
any {tatute or act of parliament, but merely by the common-law, an.dvaﬂ'm
reafon th::rm} S0 a5 thereis no-doubt, that every fu’:g}cﬁ of Ssﬂﬂﬂﬂd’ WA,
and is in like plight and degree, fince your Majeity's coming-in, as if your
Majetty had granted particularly your letters of denization-or naturalization” to
every of them, and rﬁ Poft-natr wholly natural,  But then on. the otherdide -
for the time hm:kmrds, and for thote that were Ante-nati; the blood is. nhot
by law naturalized, fo as they cannot take it by defcent from. their anceftors .
without act of pnrlmm-:nt .ﬁ.nd therefore in this point. there i Isa d:&ﬁ 1;};,
the union of fubjefbion, - %4 o <ol § 505 Faetiiay 1607 e Theon
Religion, For matter of religion, the union is perfet in pmml al." doéi:m& 5 'hup
ﬁb:‘;fntﬁt”' in matter of difcipline and government it is imperfect.
Continent, For the continent, itis true there are no natuml boundanes Qf mmmtams
borders- or feas, or navigable rivers ; but yet there are badgesand memorials of Imﬂm
of which point I have i'imi-..cn before, ]
Language, For the language, it is true the nations are unins labii, and have nnt thu'
dialed. firft curfe of difunion, which was confufion of tongues, whereb}' one -under-
ftood not another. But vet the diclect is differing, and it remaineth a. kind
of mark of diftinction. ~ Bat for that tempars permittendum, it is tu be left to
time. For confidering that both languages do concur in the ncipal office
and duty of a language, which isto make a man’s felf underitood ; for the
reft, it is rather to be accounted (as was faid) a diverfity of d;alm‘.'t than of
I.mg:mgc and, as I faid in my firft writing, 1t is like to hﬂng forth the en-
riching of one language, by ‘compounding and taking in the proper and.
fignificant words of mhrzr tonguc, rather than a continuance of two lan-l
guages. i
E:;gﬂr#-m lgnn leagues and Lmnfc-:!mﬂmcs it is true, that neither nation is now-in
weaties, | hoftility with any fiate, wheﬁ:mlh the other nation is in amity : bus. yet fo,
as the leagues and treaties have been concluded with either nation rcl'puﬁhvcl:,r,
and not with both jointly, which may contain fome diverfity of mlciqa
ftraitnefs of amity with one more than with the other.. .0 " .8 -8 wen
But many of thefe matters mav perhaps be nf'tl'mkmi as majr ﬁ]l qu]:un
that rule, in veffe varietas fit, feiffura-non fit. - 3
Now to defcend to the particular points wherein thc rm,lms i'tand .'[evered ;
and divided, over and befides the former fix points of l"cpamtxm whmh 1
have noted and placed s defects or abatements of the fix. points of the union,

and therefore fhall not need: to. be. {'Epl‘;atl;&; "The points 1. fay yet remmmng
I will divide into external jand, internal. ¢
i o TuEe external points. therefore of t}mjii:pn;nu::n are four. . :
paints of the
feparation 1. THE fevera i:l.‘J:]*!.l'.l'lrr.l;all i1 mean the ceremonial and material crowns,
and wsien. 2, Tug fecond is the feveral names, ftyles,. m-appellauons
3. The third is the feveral jprints of the feals. v
4.-THE fourth is the feveral ﬂ:amps or marks of the coins or monies. -
It is trug,. that the external are in fome refpedts and parts much mingled
and interlaced with confiderations internal ; and that they may be as effeétual
to the true union which maft be the wntk of time as the internal, be-
caufe they are operative upon the conceits and opinions of the people ; the

uniting of whofe hearts and affections is the life and true end of this work.

2 For
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For -the ceremanial crowns, the queftion will be whether there fhall beThe ceremo-
- framed one new imperial crown of Britain to be ufed for the times to come ? 7y o™
Alfo admitting that to be thought convenient, whether in the frame thereof
+ there fholl not be fome reference to the crowns of Ireland and France ?
.Avrso whether your Majefty hould repeat or iteratc your own coronation
and rmrh?mm&;? or only amgjn that fuch new crown fhall be ufed by your
pofterity her ¢
Tue difficulties will be in the tonceit of fome inégualiq, whereby the
realm of Scotland may be thought to be made an acceflion unto the realm
of England. But that refteth in fome circumftances ; for the compounding
of the two crowns is equal ; the calling of the new crown the crown of
Britain is equal.  Only the {f!ace of coronation, if it fhall be at H’?ﬁmif?ﬂrr,
which is the ancient, auguit and facred place for the Kings of England,
may feem to make an inequality. And aFin, if the crown of Scatland be
difcontinued, then that ceremony which 1 hear is ufed in the parliament of
Scatland in the abfence of the Kings, to have the crowns carried in folem-
nity, muft likewife ceafe. :
“For the name, the main queftion is whether the contrated name of The fiyles
~ Britain fhall be by your Majefty ufcd, or the divided names of England andd mass
Scotland ?
ApmiTTING there fhall be an alteration, then the cafe will require thefe
mnferior queftions,
First, whether the name of Britain fhall only be ufed in your Ma-
jefty's ftyle, where the entire ftyle is recited ; and in all other forms the
divided names to remain, both of the realms and of the people ? or otherwife,
that the very divided names of realms and le fhall likewife be changed
or turned into fpecial or fubdivided names of the general name ; that isto E}-,
for example, whether your Majefty in your ftyle fhall denominate your felf
King of Britain, France, and Ireland, ¢rc. And yet neverthelefs in any com-
mifilon, writ, or otherwife, where your Majefty mentions England or Seor-
land, you fhall retain the ancient names, as fécundum confuetudinem regni
nofiri Angliae; or whether thofe divided names fhall be for ever loft and taken
away, and turned into the fubdivifions of Soutd-Britain and North-Britain,
and the people to be Ssutb-Britains and North«Britains? And fo in the
mmge ‘aforefaid, the tenour of the like claufe to run jfcandum conficetudi=
nem Britanuiae aufiralis.
Aiso if the former of thefe fhall be thought ::unv:men& ient, whether it were
not better for your Majefty to take that alteration of ftyle upon you ro-
clamation, as .E;]r:*:lmrd theﬁ)’dﬂrd did the ftyle of France, than to have m?m%kcd
bament ? : :
Avso in the alteration of the ftyle, whether it were not better to- tranfpofe
the kingdom of Ireland, and put it immediately afier Britain, and fo
the iflands together 3 and the kingdom of Framce being upon the continent
laft, in regard that thefe iflands of the weftern ocean feem by nature and
providence an entire empire in ' themielves ; and alfo, that there was never
King of England fo entirely pofieft ‘of Jreland as your Majefty is : fo as your
ftyle to run King of Britain, Ireland, and the iflands adjacent, and of France,

e,
Tue difficulties in this have been already throughly bedten over; but they
gather but to two heads, : g cacyazy PP &
Tue one, point of honour and love to the former names,

Vor. 1V, Kkk TuE
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Tue other, doubt, left the alteration of the name may induce and hvalva
an alteration of the laws and policies of the kingdom ;- bodi which, i wous
Majefty {hall affume the ftyle by proclamation, and net by parlinment, are i
themfelves fatisfied = for then the ufual names mull nesds remain in wiikkand
records, the forms whereof cannut be altered bue by adt of parlisment, and
fo the point of honour fatisfied. And agdin, your proclizcion altereth g
law, and fo the {cruple of a tacit or implied alteration of laws likewife GHE
fied. But then it may be confidered, whether it were not a formy of ‘the

reateft honour, if the parliament, though they did not enaét dt, yet' thould

-ome fuitors and petiticners to your Majelty to affume ie 00 0 a0y,

The fealss Fogr the feals, that there thould be but one great feal of Britain, and erie
chanceller, and that there fhould enly be a feal in Seorfand for procefles and
ordinary juflice ; and that all patents of grants of lands or otherwife, as
well in Scatland as in England, fhould pafs under the great fel hers, kept
about your perfon 5 it is an alieration internal, whereof 1 do not now.

= b W YA UMb
PLBUT the queftion in this place is, whether the great feals of Englond and
Scotland fhould not be changed into.one and the fime form of image and ;
fuperfcription of Britain, which neverthelefs is requifite thould be, ‘with
feme one plain manifelt alteration, left there be a buz, and fufpect, that
grants of t]:ings in England, may be pafied by the fel of Scotland, or e
converfs ¢ ' J ' : ¥y
A rso, whether this alteration of form may not be done without act ‘of
parliament, as the great feals have ufed to be heretofore changed ‘as to their
impreflions 2 . : F il ;
“or the monies, as to the realﬂ;nd internal confideration thereof, the
ucftion will be, whether your Majéfty thould not continue two mints, which,
?In: diftance of territo -Oﬂrﬂideruifbl'fuppo&. will be of neceffity 7+ .
The fan- SeconpLy, how the ftandard (if it be not already done, as I hear fome:
dards and  doubt made of it in popular rumour) may be reduced intoan exact propor-
if‘;‘l"" =9 tien for the time to come ; and likewile the computation, tale, or valuation to.
: be made exact for the monies already beaten ? b ) Rirs
- Tuar done, the laft queition is, (which is only proper to this place) whe=.
ther the ftamp or the image and fuperfeription of Britain for the time forw
wards (hould not be made the I&lf-gxe in both places, without any diffe<

]

rence at all # A matter alfo which may be done as our law is, by your Ma-
jefty’s prerogative without aét of parliament. = i e s
‘Tuese points are points of demonfiration, ad faciendum populum, bue fo
much the more they go to the root of your Majety's intention, which is to,
imprint and incalcite into the hearts and heads of the people, that they are
one people and one nation. | TR - VI B Histizd arlp
¢ this kind alfo I bave heard it pafs abroad in fpeech of the  ere@ion of
fome ntwnr:ll_lcr of knighd:lzﬁd, with a reference to the union, and an oath
a ite thereunto, which is a point likewife deferves o confideration,
Internal TuE internal pﬂints ai’{ipnationm as followeth, b
ikl 1. SEvVERAL parliaments. ; : y
2. SEverAL councils of ftate. ity e ik 5 AT T
3. SEvERAL officers of the crown. | sy
4 ‘SEVERAL nobilities;! M - ¥iEp e et sl
5. SEVERAL laws. .
" 6. SEVERAL courts of juftice, trials, and procefles. Qe
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',-.g.eSEI'E;E-M recelts and finanees.,

_ 8. SeverAL admiralties and merchandizings, | .
9. SEVERAL freedoms and libertics. o
10. SEvERAL taxes and impofls. a0 iy
As touching the feveral flates ecclefiaflical, and the feveral mints and
flandacds, and the feveral articlés and . treaties, of intercourfe with foreign
nations, I teuched them before. _ .
Iy thefe points of the ftrait and more inward unian, there will intervens
one principal difficulty and impediment growing from that root, which -
Sotle in :::nfaliticks maketh to be the root of all divifion and diffenfion in
commionwealtbs, and that is equality and inequality. . Far the realin of Scor-
land. is-now an ancient and noble realm, fubftantive of itfelf, But when
this ifland fhall be made Britain, then Seotland is no more to be con-
fidered as Seotlend, but as a part of Britain; no more than England is
to be confidered as England, but as a part likewife of Britain ; and confe-
quently neither of thefe arc to be confidered as things entire of themfelves,
but in the proportion that they bear to the whole. And therefore let us
imagine (Nam id mente poffumus, quod aftu non pojfumus) that Britain had
never been divided, but had ever been one kingdom ; then that part of foil
or territory, which is comprehended under the name of Scotland, is in
quantity (as I heard it efteemed, how truly I know not) not paft a third part
of Britain; and that part “of foil or territory which is comprehended under
the name of England, is two parts of Britain, leaving to fpeak of any diffe-
rence of wealth or population, and fpeaking only of quantity. So then if for
example Scotland (hould bring to parliament as much nobility as England,
then a third part thould. countervail two parts ; nam fi inaequalibus aequalia
addas, emmia erunt ingequalia.  And this 1 wl‘t before God and your Ma-
jefty, I do fpéak fot as a’man born in England, but as a man born in Bri-
tain.  And therefore: to defeend to the particulass : -
For the parliameénts, the confideration of that point will fall into foug + Partiment:

queftions, : :
1. Tae firt, what proportion fhall be kept between the votes of England.
“and the votes of Scotland Z - :
. 2. Tug fecond touching the manner of propofition, or pofiefiing of the
marliament of caufes there to be handled 5 which in England is ufed to be
immediately by any member of the parliament, or by the pralocutor ;
and in Seotland is uled to be done immediately by the lords of articles ;
‘whereof the ons form {eemeth to have more liberty, and the other more gra-
vity and maturity : and therefore the queition will be, whether of thefe {hall
yield to_ other, or whether there fhould not-be a mixture of both, by fome
commiffions precedent to every parliament in the nature of lords of the arti-
cles, and yet not excluding the liberty of propounding in full parliament af-
terwards ? | :

4. Tue third, touching the orders of parliament, how they may be com-
pounded, and the beft of cither taken ? . ] : '
4. Tug fourth, how thofe which by inheritance or otherwife, have of-
fices of honour and ceremony in both the parliaments, as the lord fleward
with us, ¢rc. may be fatisfied and duplicity accommodated ? )

" For the councils of eftate, while the kingdoms ftand divided, it fhould 2. Connciis
fzem neceffary to continue feveral councils ; but if your Majeily  {hould Bl e
ceed to a finé union, ‘then howfoever your Majcf?;' may eitablith fome pro-
vincial councils in Scatlend, as there is here of Yar#, and in the marches of

I o Hales,
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Wales, yet the queltion will be, whether it will not be more convenient for
your Majefty, to have but one privy council about your Perfon, whereof
the pcrinf:ij:tarn&icersuf the crown of Seotland to be for dignity fike, how-
focver their abiding and remaining may be as your Majety fhall ‘employ their
fervice ? But this point belongeth merely and wholly to your Majeity's royal
will and pleafure. b
For the officers of the crown, the confideration thereof will fall into thefe
ucftions, ' '
: First in regard of the latifude of your kingdom and the diffance of place,
whether it will not be matter of neceflity to continue the feveral officers, be-
caufe of the impoffibility for the fervice to be performed by one?

Tre fecond admitting the duplicity of officers thould be continued, yet
whether there fhould not be a difference that one fhould be the principal
officer, and the other to be but fpecial and fubaltern ? as for example, oneto
be chancellor of Britasm, and the other to be chancellor with fome ipecial
addition, as here of the duchy, &e.

Tre third, if no fuch fpecialty or inferiority be t]muliht fit, then whether
both officers fhould not have the titdeand the name of the whole ifland and
precints 7 as the Lord Chancellor of England to be Lord Chancellor of Britain,
and the Lord Chancellor of Scatland to be Lord Chancellor of Britain, but with
feveral provifoes that they fhall not intromit themfelves but within their feve-
ral precincts,

For the nobilities, the confideration thercof will fall into thefe queftions,

Tug firlt of their votes in parliament gwhi.ﬂh was touched before) what

ion they {hall bear to the nobility of Eugland? wherein if the propor-
tion which fhall be thought fit be not full, yet your Majefty may, out of
your prerogative, fupply it ; for although you cannot make fewer of Scatland,
yet you may make more of England.

Tue fecond is touching the place and precedence wherein to marfhal
them according to the precedence of England in your Majefly’s fiyle, and
according to the nobility of Ireland ; that is, all Englyh Earls firlt, and then
Seotifb will be thought; unequal for Scatlard. 'To marfhal them according
to antiquity, will be thought unequal for England. Becaufe I hear their . no-
bility is generally more ancient : and therefore the queftion will be whether
the indifferenteft way were not to take them interchangeably ; as for exam-
ple, firft, the ancient Earl of England 5 and then the ancient Earl of Seotland,
and {0 alternis vicibus?

For the laws to make an entire and perfect union, it is a matter of great
difficulty and length, both in the collecting of them, and in the pafling of
them, For firft, as to ﬂmmlle&indguf them, there muit be made by the
lawyers of either nation a digeft under titles of their feveral laws and cuffoms,
as well common laws as flatutes, that they may be collated and compared,
and that the diverfities may appear and be difcerned of.  And for the pafl.
fing of them, we fee l?r experience that patrius mos is dear to all men, and
that men are bred and nourithed up in the love of it; and therefore how
harfh changes and innovations are, And we fee likewife what difputation
and argument the alteration of fome one law doth caufe and bring forth, bow
much more the alteration of the whole of the law ? ‘Theretore the firft

ucftion will be, whether it be not to proceed by parts, and to take
that is moft neceffary, and leave the reft to time ? The parts therefore

or fubject of laws, are for this purpole fitlieft diftributed, according to that
ordinary divifion of criminal nnf::‘wil, and thofe of criminal caufes inta capi-
tal and penal, : Tug
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“"Piig " fecond queftion therefore i, allowing “the ‘gencral union of laws to
be 68! are ta work to embrace, “whether it weré ‘not convenient ‘that cafes
meFﬂ vere the ‘fanie in both nations ; T fay the'éafes, T do not fpeak of the
pf-a&édih'gs--ui*' tridls ;7 that is 1o’ fy, whether the fame offences were not fit
to be made treafon or felony in both places ? T
"Pu g 'third queftion is, whether cafes penal, though naot capital, yet if they
concern the publick ftate, or otherwife the difcipline of manners, were not -
fit likewife fo be bronght into one degree, as the cafe of mifprifion of treafon,
the cafe of praemanive, the cafe 'of fugitives, the cale of inceft, the cafe of
fimony, and the reft > - |
By the queftion that is more urgent than any of thefe is, whether thefe
cafes, at the leaft be'they of an higher or an inferior degree, wherein the
.f,z,"c‘r'.-_:.&unfnifmd;;"or aét done in Scotfand, may prejudice the ftate and fub-
jets of England, or e converfo, are not to be reduced into one uniformity of
law and punithment 2 As for example, a perjury committed in a court of
juftice in Scotland, cannot be prejudicial in England, becaufe depofitions
taken in Seotland cannot be produced and ufed here in Enmgland. But a
forgery of a déed In Seat/and, I mean with a falfe date of England, may be
ufed and given in evidence in England. So likewife the dcpcﬁul:iting of a
town in Scotland, doth not diretly prejudice the ftate of England : but if
an Englifb merchant fhall carry filver and gold into Scat/and (as he may) anid
thence tranfport it into foreign parts, this prejudiceth the ftate of England,
and may be an evafion to all the laws of England ordained in that cafe; and
therefore had necd to be bridled with as fevere a law in Scotland, as it is here
in England. ' :

"OF this kind there are many laws, -

Tug law of the sthof Richerd 11. of going over without licence, if there
be not the like law in Scotland, will be fruftrated and evaded : for any
fubje@ of England may go firlt into Scotfand, and thence nto foreign

FET-:- the laws prohibiting tranfportation of fundry commodities, as gold, and
filver, ordnance, artillery, corn, . if there be not a correfpondence of
laws in Seatland, will in like manner be deluded and fruftrate ; for any Eng-
lifh merchant or fubjeft may carry fuch commoditits firit into Seatland, as well
as he ‘may carry them from port to port in England : - And out of Scotland
into foreign parts, without any peril of law. '

. 8o libels may be deviled and written in Scotland, and publifhed ‘and fcat-
I.‘E].‘l:d ﬂil‘l Ebgf;md’. : .

TrEAasons may be plotted in' Scotland and exccuted: in Englarnd.,

+ Anp loin many other cafes, ‘if there be not the like feverity of law in Seor-
Jand to reftzain offences that thereis in England, " (wheteof we are here ig-
norant whether there be'or no';)'it will be'a gap or ftop even for Engli/h fub-
x5 to cfmpc_and'- avoid the kaws of\ England. 1" : : :

Bu T for treafons the beft isthat by the flatute of 26 K. Hewry VIIL cap. 13.
any treafon committed in Scotland, may be proceeded with " in' England as
well as treafons committed in France, Rome, or'elfewhere.

For courts of juftice, trials, procefs, and'other adminiftration of Taws,; ... ¢
to make any alteration in either nation, it will b a' thing o new and unwont-jutice, and
ed to either E':OBPIC,- that it may be doubted it will make-ﬂié-admiﬁi{ﬁaﬁdh"#miﬂi“j_
of juftice (which of all other things ought to be known and' ‘certain- as the™
beaten way) to become- intricate'and ‘uncertain. And befides, " T" do ‘not” fee
that'the feveralty of adminiftration of juftice, though it be by cotrt' fovercign

Vor. IV. Lll of
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of lafk refort, (I mean without appeal or error ;) is any j unent at” all
to the union of a kingdom : as we fee by experience in the foveral courts of
parliament in the kingdom of France, And I have been always of opinion,
that the fubjects of England do already fetch jultice fomewhat fur off, more
than in any nation that I know, the largenes of the kingdom confidered,
though it be holden in fome part by the circuits of the judges ; and the two
councils at 2ork, and in the marches of Wales eftablithed. K i

BuT it maybe a queftion, whether as conprune wincnlum, of the juftice of
both nations, your Majefty {hould not erect fome court about your perfon in
the nature of the grand council of France : to which court you mpight, by
way of evocation, graw caufes from the ordinary judges of both nationg ; for
1o doth the French King from all the courts of parliament in Frauce ; tmany of
which are more remote from Paris than any part of Setland is from Londgn,

7 Rmﬁ-‘f' For receits and finances I fee no queftion will arife, in regard it will be

Patrimonies Iatter of neceffity to eftablith in Scarland a receit of treafire for payments,

of the crown. and erogations to be made in thofe parts : and for the trealure of Spare, in
cither receits, the cuflodies ther may well be feveral ; confidering by your
Majefty's commandment, they may be at all times removed or difpofed ac-
cording to your Majefly's occafions.

Fon the patrimonies of both crowns, I fee no queftions will arife,
your Majefty would be pleafed to make one compounded annexation, for an
initparable patriimony to the crown out of the lands of both nations : and
fo the like tor the principality of Britain, and for other appennages of the
reft of your children ; erecting likewife fuch duchies and honours. compound-

iy 4 of the pofieffions of both nations as fhall be thought fit,
:zf"";’;j"f' For admiralty or navy 1 fee no great queftion will arife ; for I fee no
merchandiz. iNConvenience for your Majefty to continuc thipping in Scotland.  And for
ing. the jurifdiction of the admiraltics, and the pmﬁip:md cafualtics of them, l.IE
will be refpective unto the coafls, over-againft which the feas lie and are
tuated ; as it is here with the admiralties of England,

Axp for merchandizing it may be a queftion, whether that the comphnies
of the merchant adventurers of the Turkey merchants and the Mufioorte mer-
chants, (if they jhall be continued) fhould not be compounded of merchants
of both nations, Englifh and Scotifh. For to leave trade fice in the one
wation, and to have it reftrained in the other, may percafe breed fome in.

9. Ereedoms CONVENience, ‘

aad liberties,  For freedoms and liberties the charters of both nations may be reviewed ;
and of fuch libertics as are agreeable and convenient for the fubjells and
ple of both nations, one great charter may be mizde and confirmed to the
fubjets of Britain ; and thofe liberties which are peculiar or proper to cither
nation to ftand in ftate as they do.

o Tk Bur for impofts and cuftoms, it will be a great quellion how to accome-

andimpofls. modate them and reconcile them : for if they be much eafier in Scatlond,
than they be here in England (which is a thing I know not;) then this in-
convenience will follow ; that the merchants of Englond may unlade in the
portt of Seotland ; and this kingdom to be ferved from thence, and your
Majetty's cuftoms abated,

Axp for the queftion, whether the Scotifh merchants fhould pay flrangers
cuflom in England, that refteth upon the point of maturalization, which I
touched before,

Tuus bave I made your Majelty a briefand naked memorial of the arti-
eles and points of this great caude, which may ferve only to excite and ftic

- up
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SPEECHES

A SPEECH m PARLIAMENT,

39 of EL1zaBeTH, upon the Motion of Subfidy.

N D pleafe you, Mr. Speaker, I muft confider the time which is
fpent ; but yet o, as I muit confider alfo the matter, which is great.

This great caufe was, at the firft, fo materially and weightily

nded ; and after, in fuch fort perfuaded and enforced ; and by him that
EDIJi:l fpake, fo much time taken, and yet to good purpofe ; as I fhall fpeak ata
great difadvantage : But becaufe it hath been always ufed, and the mixture
of this houfe doth o require it, that in caufes of this nature there be fome
fi and opinion, as well from perfons of generality, as by perfons of au-
thority; I will fay fomewhar, and not much : wherein it fhall not be fic for
me to enter into, or to infilt upon fecrets, either of her Majelty's coffers, or
of her council ; but my fpeech muft be of a more vulgi:r nature.

I wirr not enter, Mr, Speaker, into a laudative f] of the high and fin-
gular benefits, which, by her Majefty’s moft politick and happy government
we receive, thereby to incite you to a retribution ; partly, becaufe no breath
of man can fet them forth worthily ; and partly, becawfe I know her Ma-
jefty in her magnanimity doth beftow her bencfits like her freeft patents, af

we aliquo inde reddemds ; not looking for any thing again (if it were in re-
? only of her particular) but love and loyalty. Neither will I now at
this time put the cafe of this realm of England too precifely ; how it ftandeth
with the fubject in point of payments to the crown : though I could make it
appear by demonitration, what opinion foever be conceived, that never fub-
jeéts were partakers of greater freedom and eafe ; and that whether you look
abroad into other countries at this prefent time, or look back to former times
in this our own country, we fhall find an exceeding difference in matter of
taxes ; which now I referve to mention ; not fo much in doubt to acquaint
your ears with foreign ftrains, or to dig up the fepulchres of buried and for-
gotten impofitions, which in this cafe, as by way of comparifon, it is necef-
fary you underftand ; but becaufe {peech in the houfe is it to perfuade the
general point, and particularly is more proper and fealonable for the com-
mittee : neither will T make any obfervations upon her Majefly's manner of
expending and iffuing treafure ; being not upon excellive and exarbitant do-
matives ; nor upon fumptoous and unneceffary triumphs, buildings, or like
magnificence, but upon the prefervation, protettion, and honour of the realm :
For I dare not fcan upon her Majefty’sactions, which it becometh me rather
to admire in filence, tgg:tﬂ glofs or diftourfe upon them, though with never
fo good a meaning, Sure Iam that the treafure that cometh from you to her
Majefty is but as a vapour whichrifeth from the carth, and gathereth into
a cloud, and ftayeth not there long ; but upon the fame ecarth it falleth again :
and winat if {ome drops of this do fall upon Eramce or Flanders 2 It is liik: a
weet



A SPEECH ON THE MOTION OF A SUBSIDY.

fiveet ‘odour of honour and ation to our nation throughott the world,
Bf%ﬁllonl 'inﬁl’?gmu-’:hl:ﬂiumﬁmd inviolate law of prﬁaﬁﬂn. ™

T is a truth, Mr, Speaker, and a familiar trath, that fafety and preferva~
tion is to be preferred before benefic or encreafe, inafmuch as thoie coun-
fels which tend to prefervation feem to be attended with neceflity : whereas
thole deliberations which tend to benefit, feem only accompanied with per~
fuafion. . And it is ever gain and no lofs, when at the foot of the account
there remains the purchale of fafety. The prints of this are every where to
be found: the patient will ever part with fome of his blood to fave and clear
the reft: the fea-faring man will, ina ftorm, caft over fome of his goods to
fave and afiure the reft ; the Emdvandmnn will afford fome foot of ground for
his hedge and ditch, to fortify and defend the reft. Why, Mr. Speaker,
the difputer will, if he be wife and cunning, grant fomewhat that feemeth
to againft him, becaufe he will IceeF himfelf within the ftrength of
his opinion, and the better maintain the rett, But this place advertifeth me
not to handle the matter in a common place. T will now deliver unto you
that, which upon a prebatum ¢ff, hath wrought upon my felf, knowing your
affe@ions to be like mine own, There hath fallen out, fince the lait parlia-
ment, four accidents or occurrents of flate; things publithed and known to
you all ; by every one whereof it feemeth tome in my vulgar underftanding,
that the danger of this realm is encreafed : which T fpeak not by way of ap-
prehendin , for T know I fpeak to Engiifb courages; but way of
ﬁag ﬂ%‘ouﬁﬁﬂn: for 1 do ﬁndﬁi’r. Spﬁl.:ir{?t!ﬁt 15?;‘51 kingl:IFums j;mi

ates are entred into terms and refolutions of hoflility one againft the other ;
yet they are many times reftrained from their attempts by four impedic
ments:

- Tue firlt isby this fame alind ggere ; when they have their hands full of
other matters, which they have embraced, and ferveth for a diverfion of their
hoflile purpofes.

Tue next is, when they want the commodity or opportunity of fome places
of near approach. X

Tuk third, when they have conceived an apprehenfion of the difficulty and
churlifhnefs of the enterprife, and that it is not prepared to their hand.

Axp the fourth is, when aftate, thro' theage of the Monarch, groweth
heavy and indifpofed to actions of grear peril and motion; and this dull hu-
mour i not fharpened nor inflamed by any provocations or feorns, Now
if itE:eaII: {:u to examing, whether by removing the impediments in thefe
four kinds the danger be not grown fo many degrees nearer us by accidents,
as I faid, freth, and all dated fince thelaft parliament.

Soon after the laft parliament, you may be pleafed to remember how the
French King revolied from his religion 5 whereby every man of common un-
derftanding may infer, that the quarrel between France and Spain is more re-
concilable, and a greater inclination of affairs to a peace than before : which
Efed, it followeth Spara fhall be more free to intend his malice againft this

Since the laft parliament it 15 allo notorious in every man's knowledge
and remembrance, that the Spaniards have poflefied themielves of that
avenue and place of a pmach for England, which was never in the hands of

orlP Spain before ; and that 15 Calais; which in true reafon and con-
fideration of ettate, of what valoe or fervice it is I know not ; but in common

underftanding, it is a knocking at our doors, '
Vou.IV. Mmm | Since
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SixcEe the laft parliament alfo that ulcer of Ireland, which indced brake
forth before, hath run on and raged more: which cannot but be a great at-
tractive to the ambition of the council of Spain; who by former experi€nge
know of how tougha complexion this realm of England is to be affailed g
therefore, asrheums and fluxes of humours, is like to refort to that part whi
is weak and diftempered,

Axp lafily, it s famous now, and o will be many ages hence, how by
thefe two fea-journeys we have braved him, and objected him to fcorn : fo
that no blood can be o frozen or mortified, but muit needs take flames of
revenge upon fo mighty adifgrace. Fiidh

So as this concurrence of concurrents, all fince our laft aflembly, fome to
deliver and free our encries, fome to advance and bring him on his way, fome
to temptand allure him, fometo fpur on and provoke him, cannot but threaten
an encreafe of our peril in great ion, kil

LasTtry, Mr. Speaker, I will but reduce to the memory of this houfe one
other argument, for ample and large providing and fupplying treafure ; and
this it is.

I see men do with great alacrity and fpirit proceed when they have
tained a courfe they lﬂmgg wifhed for and were reftrained frﬂm.MyM]f ﬂﬂf%
remember, both in this honourable affembly, and in all other places of
realm, how forward and affetionate men were to have an invafive war, ‘Then
we would fay, a defenfive war was like eating and confuming intereft, and
needs we would be adventurers and affailants ; babes quod tota mente petifti =
Shall we not now make it good ? efpecially when we have tafted fo profperous
fruit of our defires. ,

Tue firft of thefe expeditions invafive was atchieved with great felicity,
tavifhed a ftrong and famous port in the lap and bofom of their high coun-
tries ; brought them to fuch defpair as they fired themfelves and their Indian
fleet in facrifice, asa edour and incenfe unto God for the great and barba-
rous cruelties which have committed upon the poor Indians, whither that
fleet was failing 5 difordered their reckonings fo, as the nextnews we heard of
nothing but protefting of bills and breaking credit.

T e fecond journey was with notable refolution born up againft weather
and all difficulties ; and befides the fuccefs in amufing him and glglnghlm
to infinite charge, fure I am it was like a Tartar’sor Parthian’s bow, which
{heoteth backward, and had a moft ftrong and violent effe and operation,
both in France and Flanders ; fo that our neighbours and confederates have
reaped the harvelt of it; and while the Jife-blood of Spain went inward to
the heart, the outward limbs and members trembled, and could not refilk,
And latly, we have a perfect account of all the noble and good blood that
was carried forth, and of all our fea-walls and good fhipping without morta=
lity of perfons, wreck of veflels, or any manner of diminution. And thefe
have been the happy effeéts of our folong and fo much defired invafive war,

To conclude, Mr, Speaker, therefore, I doubt not but every man will
confent that our gift muft bear thefe two marks and badges: the one of the
danger of the realin by fo great a proportion, fince the laft parliament, en-
creafed ; the other of the fatisfaction we receive in having obtained our fo
carneftand ardent defire of an invafive war.
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Chofen by the Commons to prefent a petition touching Pur-
veyors, delivered to his Majesty in the withdrawing-cham-
“ber at #7bitehall, in the Parliament held 1°8&° 2° Facodi, the
firft Seffion.

T is well known to your Majefty, (excellent King) that the Emperors of
Rome, for their better glory and ornament, did ufe in their titles the ad-
ditions of the countries and nations where they had obtained victories: as

Germanicus, Britannicus, and the like. But after all thofe names, as in the
higher place, followed the name of Parer Patriae, as the greatelt name of all
human honour immediately preceding that name of Auguffus; whereby they
took themielves to exprels Fc:me affinity that they had (in refpect of their office)
with divine honour. Your Majefty might, with good reafon, affume unto
your felf many of thofe other names; as Germanicus, Saxonicus, Britannicus,
Francicus, Danicus, Gothicus, and others, as appertaining to you not by
blood-fhed, (as they bare them) but by blood; your Majefty’s royal perfon
being a noble confluence of ftreams and veins wherein the royal bloed of many
kingdoms of Europe are met and united. But no name is more worthy of
you, nor may more truly be aferibed unto you, than that name of father of
r people, which you bear and exprefs not in the formality of your ftyle,
t in the real courle of your government. 'We ought not to fay unto you as

was faid to Fulius Caefar; Quae miremur, babemus; quae laudemus, expella--

mus: That we have already wherefore to admire you, and that now we ex-
pect fomewhat for which to commend you: for we may (without fufpicion
of flattery) acknowledge, that we have found in your Majefty great caufe,
both of admiration and commendation. For great is the admiration, where-
with you have poflefled ws fince this parliament began in thofe two caufes
wherein we have had acces unto you, and heard your voice: That of the re-
turn of Sir Francis Gosdwin, and that of the union; whereby it feemeth unto
us, the onc of thele being fo fubtile a queltion of law; and the other fo high
a caufe of eftate, that as the feripture faith of the wifeft King, that bis heart
was as the fands of the féa; which, though it be one of the largeft and vafteft
bodies, yet it confifteth of the finalleft motes and portions: So, 1 fay, it ap-
reth unto us in thefe two examples, that God hath given your Majefty a
rare {ufficiency, both to compafs and fathom the greatelt matters, and to difcern
the leaft. And for matter of praife and commendation, which chiefly be-
longeth to goodnefs, we cannot but with great thankfulnefs profefs, that your
Majeity, within the circle of one year of your reign, (infra erbem anni ver-
tentis) hath endeavoured to unite your church, which was divided ; to fupply
your nobility, which was diminithed, and to eale your people in cafes where

they were burthened and opprefled.
In

231



232

St. Aupafiin,

A SPEECH TOUCHING PURVEYORS.

In the laft of thefe, your high merits, that is, the eafe and comfort of your:
people, doth fall out to be comprchended; the meffage which I now bri
unto your Majefty, concerning the great grievance arifing by the manifold
abufes of purveyors, differing in fome degree from moft of the things where-.
in we deal and confult: for it is true that the knights, citizens, and burgefies,
in parliament afiembled, are a reprefentative body of your commons and third
cftate; and in many matters, although we apply our felves to perform the
truft of thofe that chofe us, yet it may be, we do fpeak much out of our
own ienfes and difcourfes,  But in this grievance, being of that nature where-
unto the poor people is moft expofed, and men of quality lef; we fhall moit
humbly defire your Majefly to conceive, that your Majefty doth not hear.
our opinions or fenfis, but the very [ﬁ:&lm and complaints themielves of -
commons, more truly and vively by reprefentation.  For there is no
gricvance in your kingdom {0 general, fo continual, fo fenfible, and fo bitter
unto the common fubject, as this whercof we now fpeak; wherein it may
pleafe your Majefty to vouchfafe me leave, firil, to fet forth unto you the
dutiful and refpective carriage of our dpmceuling; next, the fubftance of our
petition; and thirdly, fome reafons and motives which in all humblenefs we
do offer to your Majefty’s royal confideration or commiferation; we affuring
our felves that never King reigned that had better notions of hesd, and mo-"
tions of heart, for the and comfort of his loving fubjeéts. .

For the firlt; in the courfe of remedy which we defire, we pretend nor,
vior intend not, in any fort, to from your Majefly’s prerogative, for
to touch, diminifh or queftion any of your Majefty’s regalities or rights. ~ For-
we feek pothing but the reformation of abufes, and the execution of former’
laws whereunto we are born,  And although it be no thing in par-
liament for new abuies to crave new remedies, yet neverthelefs in abufes,
(which if not in nature, yet in extremity and height of them are moft of
them new) we content our felves with the old laws: only we defire a con-
firmation and quickening of them in their execution; fo far are we from any
hamour of innovation or incroachment. g

As to the court of the green-cloth, ordained for the provifion of your
Majefty’s moft hnmumbhhoudih{nld, we holdtil.tmaminnt, we hold it reverend.
Other cousts refpect your politick perfon, but that refpeéis your natural perfon.
But yet, nutwithﬂanding,PDnmﬁ excellent King, to nfe that freedom which
to fubjects that pour out their griefs before fo gracious a King, is allowable,
we may well alledge unto your Majeity, a comparifon or fimilitude ufed
by one of the fathers in another matter, and ot unfitly reprefenting our cafe
in this point: and it is of the leaves and roots of nettles; the leaves are ve-
nomous and fHinging where Lhc;r tonchy the root is not fo, but is without
venom or malignity: and yet it s that root that bears and fupports all the
Jeaves,  ‘This needs no further application, :

To come now to the fubftance of our petition. It is no other than, by
the bencfit of your Majefly's laws, o be rélieved of the abufes of purveyors;
which abufes do namrally divide themfelves into thiee foris: the firft ‘they
take in kind, that they ought not to take; the fecond they rake in quantity,
a far greater proportion than cometh to your Majefty's ufe; the third take
in ::il_l unllzwful manner, in a manner (I fay) directly and exprefily prohibited

ivers laws, -
b}r-ch the firft of thefe, I am a little to alter their name; for inflead of
takers, they become taxers; inftead of taking provifion for your Majelty's fer-
vice, they tax your people, ad redimendam vexationen: impofing upan them,
and
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and extorting from them divers fums of money, fometimes in grofs, fome-
times in the nature of ftipends annuaIIjt;Ezid, ne noceant, to be freed and ea-
fed of their oppreffion. Again, they trees, which by law they cannot
do; timber-trecs which are the beauty, countenance, and fhelter of mens
houfes; that men have long fpared from their own purfe and profit, that
men efteem (for their ufe and delight) above ten times the value; that are
a lofs which men cannot repair or recover. Thefe do they take, to the de-
facing and fpoiling of your fubjects manfions and dwellings, except they may
be compounded with to their own appetites. And if a gentleman be too
‘hard for them while he is at home, they will watch their time when there
is but a bailiff or a fervant remaining, and put the axe to the root of the tree;
ere ever the mafter can ftop it. Again, they ufe a firange and moft unjuft
exaftion, in caufing the fubjelts to pay poundage of their own debts, due
from your Majefty unto them: o asa poor man, when he bath had his hay,
or his wood, or his poultry (which perchance he was full loth to part with,
and had for the provifion of his own family, and not to put to fale,) taken
from him, and that not ata juft price, but under the value, and cometh to
receive his money, he fhall have after the rate of twelve pence in the pound
abated for poundage of his due payment, upon fo hard conditions. Nay
farther, they are grown to that extremity, (as is affirmed, though it be fearce
credible, fave that in fuch perfons all things are credible) that they will wtke
double poundage, once when the debenture is made, and again the fecond
time when the money is paid.

For the fecond point (moft gracious Sovereign) touching the quantity
which they take far above that which is anfwer'd to your Majefly’s ufe :
they are the only multipliers in the world ; they have the art of multipli-
cation. For it is affirmed unto me by divers gentlemen of good report, and

rience in thefe caufes, asa matter which 1 may fafely avouch before your
ﬁ; , (to whom we owe all truth, as well of information as fubjection, )
it there is no pound profit which redoundeth to your Muajelty in this
courfe, but induceth and begetteth three pound damage vpon your fubjedts,
befides the diftontentment. And to the end they make their ipoil more fe-
crrely, what dothey ? Whereas divers ftatutes do ftrictly provide, that what-
foever they take, fhall be regifter'd and attefted, to the end, that by ma-
king a collation of that which is taken from the country, and that which is
anfwered above, their deceits might appear; they, to the end to obicure
their deceits, utterly omit the oblervation of this, which the law preferi-
beth.

AnD therefore to defcend, if it may pleafe your Majelly, to the third fort
of abufe, which is of the unlawful manmer of their taking, whereof this
omiflion is a branch; and it is fo manifold, as it rather afketh an enumeration
of fome of the particulars, than a profecution of all. For their price by law
they ought to take as they can agree with the fubjet; by abufe they take,
at an impofed and enforced price: by law they ought to make but one
apprifement by neighbours in the country ; by abule they make a fecond
apprifement at the court-gate ; and when the fubject’s cattle come up many
mp';li; lean, and out of plight, by reafon of their travel, then they prize
them a-new at an abated price : by law they ought to take bettveen f{unand
fun; by abufe they take by twilight, and in the night-time, a time well
chofen for malefactors: by law they ought not to take in the high-ways, (a
place by your Majefty’s high prerogative protetted, and by flatute by fpes
cial words excepted ;) by abufe they take in the ways in contempt of your

Vor.IV. Nnn Majeity's
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Majefty's tive and laws: by law they ought to {hew their commifion,
andjﬁdl}; m commifiion is bh?law ﬁ’:’t]? h ¥ bri
down, are againft the law; and ufe they know fo much, the will not
fhew them. A number of other particulars there are, §vhereof I hay
your Majelty a tafte; fo the chief of them upon deliberate advice are fet dotvn
in writing by the labour of fome committees, and approbation of the whofe
houfe, more particularly and lively than I can exprefs them: my felf having
them at the fecond hand by reafon of my abode above. But this Writing is
a collection of theirs who dwell amongit the abufes of thefe Iuﬂ?:nd:;f;’ and
the complaints of the le; and therefore muft needs have more perfect
und:rihgi{ailngof all tlﬁmuml’tﬁnm of them, A

IT remaineth only that I ufe a few words, the rather to move Ma-
Jefty in this caufe: a few words, 1 fiy a very few; for neither need f great
enormities any aggravating, neither needeth io great grace, as ufeth of it felf
to flow from your Majefty's Frinccl goodnefs, any artificial perfuador. _
be two things only which ﬂun.l{ good to fet beforc your Majetly; the one
the example of your moft noble Progenitors Kings of this realm, who from
the firft King that endowed this kingdom with the ?l’ﬂﬂt charters of their i
berties, until the laft, all five one (who as he was ingular in many
things, o I would he had not been alone in this) have ordained I
them in their feveral reigns, fome laws or law againt this kind of

Rl
and efpecially the example of one of them, that King, who for hi Fﬁ-@;un{g

wifdom, glory, and union of feveral kingdoms, refembleth your Mai by mofi
both in virtue and fortune, King Edward 111 who in his time only, l:l'lxﬂl:-

ten feveral laws againft this mifchief. The fecond is the example of God

himfelf; who hath faid and pronounced, That be will not hold Fim guiltlef;

that taketh bis mame in vain, For all thefo great mifdemeznors are com-,
mitted in and under your Majefty’s name: and therefore we hope your Ma-

Jefly will hold them twice tilty, that commit thefe offences; once for the
opprefiing of the people, :m:F once more for doing it under the colour and

abufe of your Majefty’s moft dreaded and beloved name.  So then I will cone ;

clude with the faying of Pindarus, optima res agua; not for the excellency,
but for the common ufe of it; and (o contrariwife the matter of abufe of pur-
veyance, (if it be not the moft heinogs abufe,) yet certainly it is the moft
common and general abufe of all others in this kingdom. R
I't refleth, that according to the command lid upon me, I do in gl
humblenefs prefent this writing to your Majefly’s royal hands, ‘with the mait
humble petition on the behalf of the commons, that as your Majefty hath
been pleated to vouchifife your gracious audience to hear me !]:eak,iiu you
wu.-nuuldIJ be pleaed to enlarge your paticnce to hear this writing read, whﬁ_

AOre material,
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:_ In the Hﬁnﬂumble Houfe of Comthuns, quinto Jacost,

]

hm’eming the ARTICLE of the Genrrat NaTurAL1ZATION OF
- the Scotifh Nation,

FT may € you, Mafter Speaker, prefice T will ufe none, but put m
I‘Tﬂf upgﬁ}{m?}ugmd npinimp,mm which I have been accuftomed, f:e}nng

my defervings; neither will I hold you in fufpenfe what way I will chufe,
but now at the firft declare my felf, that T mean to counfil the houfe to
naturalize this nation, wherein neverthelefs | have a requeft to make unto
you, which is of more efficacy to the purpofe I have in hand than all that I
thall fuy afterwards.  And it is the fime requeft, which Demefibenes did more

| once in great caufes of eftate; make to the people of Atbens, ut cum cai-
culrs jqﬁaﬁwm Sumant magnanimitaten reipublicar, that when they took
i nds the balls, whereby to give their voices, (according as the
manner of them was) they wcmldy raife their thoughts, and lay afide thofe
confiderations which their private vocations and degrees might ‘minifter and
reprefent unto them, and would take 1 n thein cogitations and minds agrees
able to the dignity and honour of the eigjm.

For, § > s it was aptly and tharply faid by Alexander to
Parmenio, when upon their recital of the great ofters which Darius made;
Parmenio faid unto him, 1 would accept thefe offers, were I as dlexander -
he turned it upon him again, So weuld I, fuith he, were 125 Parmenis. So
in this caufe, if an honeft Englifh merchant; (I do not fingle out that ftate
in difgrace, for this ifland ever held it honourable, but only for an inftance
of a private gn&ﬂiun} if an Englifh merchant {hould fay; Surely 1 would
proceed no farther in the union, were I as the King; it might be reafonably
anfwered, No more would the King, were he as an Englifh merchant, And
the like may be fiid of q gentleman in the country, be he never fo worthy
or fufficient, or of a lawyer be he never o wife of learned; or of any other

rticular condition of men in this Kingdom: for certainly, Maiter Speaker,
if 2 man thall be only or chiefly fenfible of thof: refpects which his particulac
vocation and degree {lall fuggelt and infufe into him, and not enter into true
and worthy confiderations of eftates, he fhall never be gbla might to give
counfel, or take counfel in this maver. S that if this requeit be granted, I
account the caufe obtained,

But to proceed to the matter itfelf: al] confultations do reft upon queftions
comparative; for when a queftion is vere, it is fimple, for there is buc
one truth; but when a queftion is 4 tons, it s for the moft part com
rative; for there be differing degrees of good and cvil, and the beft of the

good
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eood is to be preferred and: ehofen, and'the werft of the evil is to be declined
_and avoided; and therefore,in a queftion of this nature you may not look for
“anfiver proper to cvery inconvenience alledged ; for fomewhat that c.'u,::la“&r{:be
~ efpecially anfvered may nevertheles be encountred and over-weighed by rrg.
" ter of greater moment; and therefore the matter which I'{lell fet forth uato
: you, will naturally receive the diftribution of three parts, — “ - "¢
The anfwer  FIRST, an anfwer to thofe inconveniences which have been alledged to en-
to the incon- {ue, if we fhould give way to this naturalization, which I fu pﬁi‘t }muwi’l[ﬁnd
;:f'{ﬂﬁn“_h' not to be fo great as they have been made; but that much drofs is put into the
cerning the balance to help to make weight. : B s,
bl SeconpLY, an encounter againft the remainder of thefe inconveniences,
' which cannot properly be anfivered but by much greater inconveniences, which
we fhall incur if we do not proceed to this naturalization. b g

TuirDpLY, an encounter likewife, but of another nature, that 15,!1?’5!5:
good and benefit which we fhall draw and purchafe to our felves hyproce:zjﬁ
to this naturalization. And yet to avoid confufion, which ever more followe
upon too much generality, it is neceffary for me (before I proceed to perfuafion)
to ufe fome diftribution of the points or parts of naturalization, which cer-
tainly can be no better, or ;ane o;]mr than the a}ml:ﬁrgﬁ ciiﬂin&ia}; of 'l:gsrk'&ﬁ:'..
tatis, jus fuffragii wel tribus, and jus petitionis NOF I ability
and ca-;mci{;{ eﬁh:r of private inm{eﬂpéf meum & tuum, or of publick fer-
vice; and. the publick confifteth chiefly either in voice or in ation or office.
Now it is the firft of thefe, Mafter Speaker, that I will enly handle at this
time and in this place, and refer the other two for a committee, becaufe they
receive more diftinétion and reftriction,

To come therefore to the inconveniences alledged on the other part, the
firft of them is, that there may enfue of this naturalization a furcharge of
people upon this realm of England, which is fuppofed already to have the
full charge and content; and therefore there cannot be an admiffion of the
adoptive without a diminution of the fortunes and conditions of thofe that are
native fubjelts of this realm, A grave objection, Mafter Speaker, and very
dutiful ; for it proceeds not of any unkindnefs to the Scotifh nation, but of a
natural faftnefs to oar felves; for anfwer of the virgins, ne forte non fuf=
Seiat wobis & nobis, proceeds not out of any envy or malizn humour, but out
of providence, and the original charity which begins with our felves. And I
muft confels, Mafter Speaker, that as the gentleman faid, when Abrabam and
Lot, in regard of the greatnefs of their familics, grew pent and firaitened,
brethren though they were, they grew to difference, and to thofe words, wade
tu ad dexteram, & ego ad | nﬁ-am,' &c.  But certzinly, I {hould never have
brought that example on that fide; for we fée what followed of it, how that
this feparation ad dexteram & ad finiflram, caufed the miferable captivity of
the one brother, and the dangerous, though profperous war of the other, ft
his refcue and recovery. iy ik

BuT to this objection, Mafter Speaker, being fo weighty and fo pr'm.ciﬁ,

T'mean to give three feveral anfwers, every one of them being to my un
ftanding by it {elf fufficient, . .
The opinion THE firflt of them is, that this opinion of the number of the Seoti/% na-
of the nom- ‘tion that fhiould be likely to plant themfelves here amongft us will be found
rifb Nation, 10 be'a thing rather in conceit than in event; for, Mafter Speaker, you fhall
find thofe plaufible fimilitudes of a tree that will thrive the better if it be re-
moved into the more fruitful foil, and of theep or cattel, that if they find a
gap or paflage open will leave the more barren pafture, and get ints the mp:;
s gl . 1]

I
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_rich and plentiful, to be but m‘%ﬁmcnts_mdjr fuperficial, and to have no
Jound refemblance with the tranfplanting or transferring of families ; for the
tree, we know by nature, as foon as it is et in the better ground, can fuften
upon it, and take nutriment from it; and a theep, as foon as he gets into the
beter , what {hould let him to graze or feed? But there belongeth
more, I take it, to a family or particular perfon, that fhall remove fiom one -
nation to another: for if, Mafler Speaker; they have not ftock, means, ac-
'quéfntanms, cuftom, ha&mti:m, trades, countenance, and the like, I hope
you doubt not but they will ftarve in the midt of the rich pafture, and are
far cnough from grazing at their pleafiure: and therefore in this point, which
35 conjectural, experience is the beft guide; for the time pait is a pattern of
the time to come, I think no man doubteth, Mafter Speaker, but his Ma-
Jefty’s firlt coming in, was as the greateft fpring-tide for the confluence and
entrance of that pation, Now I would fain underftand in thefe four years
fpace, and in this fulnefs and ftrength of the current and tide, how many fa-
milies of Smgfmm are planted in the cities; boroughs, and towns of this king-
dom; for I do aflure my felf, that of more than fome perfons of quality, a-
bout his Majeity’s perfon here at court, and in London, and fome other infe-
ior perfons, that have a dependance upon them, the return and certificate, if
fuch a furvey thould be made, would be of a number extremely finall: 1 re-
port me to all your knowledges of the places where you inhabit.

Now, Mafter Speaker, as I faid; /i in Kgno virids ita t, quit fiet in ariz
do? T am fure there will be no more fuch fpring-tides, t you will tell me
of a multitude of families of the Seatsfb nation in Polanja; and if they mul-
tiply in a country fo far, how much more here at hand?  For that, Mafter

, you muft impute it of neceflity to fome fpecial accident of time and

that draws them thither: For you fee plainly before your eyes; that in
Germany, which is much nearer, and in France, where they are invited with
privileges, and the very privilege of naturalization; and yet no fuch number js
to be found; fo, it cannot cither be neamnefs of place, or privilege of perfon,
that is the caufe, But fhall T tell you, Mafter Speaker, what I think? Of
all Plan:s in the world, near or far off, they will never take that coutfe of
life in this kingdom, which they content themfelves with in Poland; for we
fee it to be the nawre of all men that they will rather difcover poverty a-
broad, than at home. There is never a gentleman that hath over-reached
himfelf in expences, and thereby muft abate his countenance, but he will
rather travel, and do it abroad, than at home; and we know well they have
good high ftomachs; and have ever ftood in fome terms of emulation with us:
and therefore they will never live here, except they live in good forr, 8o as I
affure you, Ma% Speaker, I am of opinion that the flrife, which we now
have to admit them, will have like fequel as that contention had between the
nobility and people of Reme, for the admitting of a plebeian conful; which
whilft it was in paffage was very vehement, and mightily ftood upen, and
when the people had obtained it, they never made any plebeian conful, not
in 6o years after: and fo will this be for many years, us 1 am perfuaded,
rather a matter in opinion and reputation, than in ufe or effet; and this is
the firft anfiver that I give to this main inconvenience pretended of furcharge

of F(:plﬁ. . '
HEe fecond anfwer which I give to this objection, is this; I muft have England ot
leave to doubt, Mafter Speaker, tﬁu this realm of England is not yet peopled peopled
to the full; for certain it is, that the territories of France, Italy, "Flanders; ™ ™"
and fome part of Germany, do in equal fpace of ground bear and contain a far
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reater quantity of le. if they were multered by the ; neidher can'd
Igae, tha;l this Eingd:m fo mui:;tfinferinr unto thof]n}:?furcigpl?gﬂm‘in frititfule
nefs, as it is in population; which makes me eonceive we have not our-full
charge. Befides, T do fee manifeftly amongft us, the badges and tokens ki~
ther of fearcenefs, than of prefs of people, as drowned grounds, commeons,
waftes, and the like; which is a plain demonftration that howfoever there
may be an over-fivelling throng and prefs of people here about Lendon, “which
is moft in our eye, yet the body of the kingdom is but thin fown with'peo-
ple: And whofoever fhall compare the ruins and decays of ancient l‘.uwuﬂf-ﬁ’t-
this realm, with the ereftions and augmentations of new, eannot bat judge
that this realm hath been far better led in former times; it may be in the’
Heptarchy, or otherwife: for generally the rule holdeth, the finaller the ftate,
the greater the population pro rafa. And whether this be true or no, we need'
not feek farther, than to call to our remembrance how many of us ferve here
in this place for defolate and decayed boroughs, > '
Mediterrane,  AGAIN, Mafter Speaker, whofoever locketh into the principles of eftate,
ek Jaiticae muft hu}d that it is the mmﬁtc};mr;c cti;uiliriﬂ, and not ;flme'rmaril;‘!me, ‘which
reharecs  Deed to fear furcharge of people; for all fea-provinees, and efpecially Flanders,
'-l'i'.iﬁl pl:%rﬂlt. have another Elemregnct hem the earth and foil, for their fuftentation. ' For
what an infinite number of people are, and may be, fuftained by fithing,
carriage by fea, and merchandizing? Whercin again I do difcover, that we
are not at all pinched by the multitude of [:;'i‘[\lﬂ ; for if we were, it were
not poffible that we fhould relinquifh and refign fuch an infinite benefit of
fithing to the Filenngs, as it is well known we do.  And therefore I fee, that
we have waltes by fea, as well as by land ; which fiill is an infallible argument
that our induftry is not awakened to feek maintenance by any great prefs oe
eharge of . And laftly, Mafler Speaker, there was never any kingdom
in the ages of the world, had, I think, fo fair and happy means to iffue-and”
difcharge the multitude of their people (if it were too great) as this kingdom
hath, in regard of that defolate and waited realm of Ireland; which benga
country blefled with almoft all the dowries of nature, as rivers, havens, woods,
quarries, good foil, and temperate climate, and now at laft under his Majefty
bleft allfo with obedience, doth, as it were, continually call unto us for our eo=
lonies and plantations.  And {o I conclude my fecond anfwer, to this pretended
inconvenience af furcharge of people. _ fRTICE
Tue third anfwer, Mafter Speaker, which I give, is this; T d-what
is the worft effeét that can follow the furcharge of people?  Look into all fto~
ﬂz&, and jrgF {hall find it lm;:‘ ;thgrn c{h:i;l mgr!‘snmmble w_tt‘rf_, for the en=
argement their borders, which find. themfelves tu orel arts ;
which inconvenience, in a valourous and warlike mﬁ_ I Eﬁnmﬁr nrl;ﬂh!:tir;
I fhould term an inconvenience or no; for'the faying is moft true, though in
another fenfe, omne folum fored patria. It wis fpoken indeed of the patience
of an exiled man, but it is ne lefs true of the valour of a warlike nation.  And
certainly, Malter Speaker, 1 hope T may' fpeak it without offence, that if we
did hold our felves worth ,'f_wﬁinrhﬂu' a juft caufe thould be given, either
to recover our ancient rights, or to revenge our late wrongs, or to attain the
honour of our anceftors, or to enlarge the patrimony of our pofterities, we
would never in this manner forget the mnﬁim&ﬂns of ‘amplitude and great-
nefs, and fall at variance about profit and reckonings; ﬁm_z%a: deal for pri-
; Spealg:r,.

vate perfons, than for parliaments and kingdoms.  And thus,
Lleave this firft objection to fuch fatisfaction as you. have heasd,
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Tue fecond objettion is, that the fandamental laws of both thefe king- The funda-
doms of lﬂhﬂtkﬁcﬁt‘fmﬁ are yet diverfe and {Evﬁm] 5 Day, more 1.1}-:{"?%{;‘221'5[:‘;’
is ‘declared by the infrument, that they (hall © continge, and that there and Sesvland
is no intent i bis Majelly to.make innovation in, thern; apd therefore that 15 11575
it fhould not be feafonable to proceed to this naturalization, whereby to en-
dow them with our rights and privileges, except they fhould likewile receive

and fubmit themfclves to our laws; and this objection likewifle (Mr. S_penkcr]J

I allow to be a weighty ohjection, and worthy, to be well anfwered and dif-

cufled. . :

Tue anfwer which I fhall offer is this: It is true, for my own part, (Mr. The anfiwer

& that I with the Scorsfb nation governed by our laws, for I hold our ’1.‘:3:.[“”“&
laws with fome reducements worthy to govern, and it were the world: BERE A
this &5 that which I fay, and I defire thercin your attention, that according
to true reafon of eftate, naturalization is in order firft and precedent to union
of laws; in degree a les matter than union of laws; and in nature feparable,
and not i ble from union of laws; for naturalization doth but take out
the marks of a foreigner, but union of laws makes them entirely as oyr fclves.
Natoralization taketh away {feparation; but union of laws doth take away dil-
tinion, Do we not fee, Maiter Speaker, that in the adminiftration of the
world under the great monarch himfelf, that his laws are diverfe; one
law in fpirits, another in bedies; one law in regions celeftial, another in ele-
mentary; and yet the creatures are all one or lump, without any va-
cuym or feparation? Do we not likewife fec in the ftate of the church, that
amongit people of all languages and lineages there is one communion of faints,
and we are all fellow-citizens and naturalized of the heavenly Ferufalem;
and yet neverthelefs divers and feveral ceclefiaftical laws, policies and hierar-
chies, according to the fpeech of that worthy father, in vefle varietas fit, feif-

Jura non fit? And therefore certainly, Speaker, the bond of law is
the more fpecial and private bond, and the bond of naturalization the more
common and general; for the laws are rather figura refpublicae than forma,
and rather boni of perfection than bonds of entirenefs: and therefore we fee
in the experience of our own government, that in the kingdnm of Ireland all
our ftatute laws, fince Poyning’s law, are not of force; and yet we deny them pyuing'staw)
not the benefit of naturalization.  In Guernfey and Ferfey and the ifle of Man,
our common laws are not in force, and yet they have the benefit of naturali-
zation; neither need any man doubt but that our laws and cuftoms mutt in
fmall time gather and win upon theirs;, for here is the feat of the kingdom,
whence come the fupreme directions of eftate: here is the King's perfon and
example, of which LE:wrfe faith, Regis ad exemplum totus componitur orbis.
And it is not poffible, although not by folemn and formal act of
eftates, yet by the fecret operation of no long time, but they will come under
the yoak of our laws, and fo dulers ¢radtus pari juge; and this is the anfwer
I give to the fecond objection. | .

Tae third objection is fome Eim:luaht}' in the fortunes of thefe two na- Inequality in
tions, England and Scotland, by the commixture whereof there may enfue ad- the fortunes
vantage to them and lofs to us.  Wherein, Mafter Speaker, it is well that this £../s.s and
difference or difparity confifteth but in the external goods of fortune; for in- Serlesd.
deed it muft be confeffed, that for the %uods of the mind and the body, they
are alters mos, other our-felves; for to do them but right, we know, ujl1 thejr
capacities and underitandi are a e ingenious, 1n labour induftrious
in courage v:lunr,m&ﬁ?m, hﬂjvm l:E;I:ﬁ'. More might be E_iiq:l:
but in commending them we do butin effeft commend our felves; for they
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are 'of one piece and continent with us; and the truth is, we are particiy
both of their virtues and vices, For if they have been noted to be a e
not {o tradable in government, we cannot, without flatiering our felves, fiee
our felves altogether from that fault, being a thing indeed incident to all mar-
tial people; as we fee it cvident by the example of the Romans and others;
even like unto free horfes, that though they be of better fervice than others,
yet are they harder to guide and manage. "
Bu for this objection, Mafter Speaker, I purpofe to anfver it, not by the
authority of Scriptures, which faith, beatius of dare quam. accipere, byt by
an authority framed and derived from the judgment of our felves and our
anceftors in the fame cafe, as to this point.  For, Maiter Speaker, ,in all the
line of our Kings none ufeth to carry greater commendation than his Majefty’s
noble progenitor King Edward the firlt of that name; and am his other
comimendations, both of war and poI;cfy, none is more celebrated than his pu-
pofe and enterprize for the conqueft of Scotland, as not bending his defigns to
glorious acqueils abroad, but to folid ftrength at home; which neverthelefs if
it had fucceeded well could not but have brought in all thofe inconveniences of
the commixture of 2 more opulent kingdom with a lefs that are now alleged.

Laws os arms For jt is not the yoak, either of our laws or arms, that can alter the nature of
cannat alter - . b i
the nature of the climate or the nature of the foil; neither is it the manner of the com-

climates,

Tkle firit de-
gric of &n
alin,

mixture that can alter the matter of the commixture; and therefore, Matter
Speaker, if it were good for us then, it is good for us now, and not to be
prifed the lefs becaufe we payed not fo dear for it.  But a more full anfwer o
this objection I refer over to that, which will come after, to be fpoken touch-
ing 'Ifumty ﬁ;lu“d greatnefs, {4 o l ] *
e fourth objection, Si:ea.kcr, is not properly an objeftion, but
rather a prc-mcuﬁiﬂn of an objection of the m]-mgﬂi" de; for it nﬁ be faid,
and very materially, whereabout we do contend? The benefit of naturali-
zation is by the law, in as many as have been, or fhall be born fince his Ma-
jefty's coming to the crown, al};eady fettled and invefted. There is no mork
then but to bring the Ante-nati into the degree of the Pofl-nati, that men
igmwn that have well deferved may be in no worfe café than children which
ave not deferved, and elder brothers in no worfe cafe than younger brothers;
fo as we ftand upon guiddam, not guantum, being but a little difference of
time of one generation from another. To this, Mafter Speaker, it is faid by
fome, that the law is not fo, but that the Pgf-nati are aliens as well as the
reft. A point that I mean not much to argue, both becaufe it hath been well
fpoken to by the gentleman that fpoke laft before me; and becaufe I do de-
ire in this cafe anLF in this to ipeak rather of conveniency than of law:
only this I will fay, that that opinion feems to me contrary to reafon of law,
contrary to form of pleading in law, and contrary to authority and experie
of law. For reafon of law, when I meditate of it, methinks the wi of
the common laws of England well oblerved, is admirable in the diftribution of
the benefit and protection of the laws, according to the feveral conditions of
perfons in an excellent proportion. The degrees are four, but bipartite, two
of aliens and two of fabjects. .

Tue firflt degree is of an alien born under a King or ftate, that is an ene-
my. If fuch an one come into this kingdom without fafe conduét, it is at
his peril; the law giveth him no protection, neither for body, lands nor goods;
fo as if he be fhin there is no, remedy by any appeal at the party’s fuit, al-
though his wife were an Englifh woman: marry at the King’s fuit, the cafe
may be otherwile in regard of the offence to the crown,

1 Tue
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Tue fecond degree is of an alien that is born under the faith and alle-The fecond

"iance of a King or State that is a friend.  Unto fueh a perfori the law doth’im- 575 2 "
gﬂngmw benefit'and protection, that is, concernitig things peffonal,/ trih- der o flae
“fitory, and immoaveable, as goods and chattels, coritracts and the like, butsioc 1" * *
~eoncerning freehold and inheritance. ~ And' the reafon is, ‘becaule he maybe

an enemy, though'he is noty for the ftate under the obeifanice of which he

s, may entér into a quarrel and hoftility ; and ‘therefore as'the’ law hath but

a tranfitory affurance of him, fo it rewards him bur with" tranfitory be-

" “Tue third degree s of a fubject, who ' having been an ‘alien, is ‘made frec The third de-
by charter and denization.  To fuch an one the law doth impart yet a more en Talijess
-ample benefit ; for it gives him r to purchafe freehold and inheritance to

his own ufé, and likewife ‘enables the children born after his denization to

‘inherit. ' But yet neverthelefs he cannot make title or convey pedigree from any

‘anceftor paramount ; for the law thinks not good to make him in the fame

‘degree with a'fubject born, becaufe he was once an alien, and fo might

‘once have been an‘enemy : And wemo fubito fingitur, mens affeftions cannot

be fofettled by any benefit, as when from their nativity they are inbred and

inherent. .

Anp the fourth degree, which is the perfect d , 15 of fuch a perfon The fourth
as neither is enemy, nor could have been enemy hﬂg:iﬁe paft, nor cﬁ bc*;fﬁﬁ -
enemy in time to come ; and therefore the law gives unto him the full benefit gree.
of haturalization,

. Now, Mafter Speaker, ifthefe be the true ftepsand paces of the law, no man
can deny but wholoever is born under the King's obedience, never could in
a‘l'ﬁm punélo temports be an enemy; (a rebel he might be, but no enemy:)

“and therefore in reafon of law is naturalized. Nay, contrariwife, he is bound
jure nativitatis to defend this kingdom of England againft all invaders or re-
bels ; and therefore as he is obliged to the protection of arms, and that perpe-
tuallyand univerfally, o he is to have the perpetual and univerfil benefit ‘and

ion of law, which is naturalization.

For form of ing it 15 true that hath been faid, that if 2’ man would
plead another to be an alien, he muft not only fet forth negatively and priva-
tively, that he was born out of the obedience of our fovereign lord the
King, but affirmatively, under the obedience of a foreign King or State in

icular, which can never be donie in this cafe.

As for authority, 1 will not ‘prefs it; you know all what hath been publifh-
ﬂhyﬁm%;f}mnthmtluﬂ And for experienee of law we fee it in the
fubjedts of freland, “in the fubjects of Guernfey and Terféy, parcelsof the duchy
of Nermandy; in the fubjects of ‘Calais, when it was Englifb, which was par-
cel of the crown of France! " Bat, as ' faid, T am not willing to enter into

ment of law, but to hold ‘my felf to point of conveniency, o as for my
part I hold all Poff-nats naturalized ipf6 jure; but yetI am far from opinion,
that it thould be a thing fuperfluons’ to have it done by parliament.  Chief-
ly in refpect of that true gnm:i - of ‘ftate, principum aétiones pracipue ad
aman £ﬂ componendee, It will lift up a fignte all the world of our loves to-
wards them, and good agreement with them, And thefe are, Mafter Speaker,
the material objections which have been made on the other fide, ‘whereunto -
you have heard my anfiwers ; weigh them in your ‘wifdoms, and 61 conclude
that 51 ey e h By

ow, Mﬂ'tcr Speaker, according as T promifed, I muft fill the nth::: balance
in expreffing untoyou' the inconveniences which we (hall incur, if we fhall
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not proceed to this naturalization, whercin that inconvenience which “above
all others, and alone by itfelf, if there were none other, doth exceedingly
move me, and may move E:nu, is a pofition of eitate, colleCted but of the re-
cords of time, which is this: That wherefoever feveral kingdoms or eflates
have been united in fovereignty, if that union hath not been fortified and
bound in with a farther union, and namely, that which is‘now in queftion
(of naturalization,) this hath followed, thatat one time or other they have
broken again, being upen all accafions apt to relapfe and revolt to the former
{eparation. T
The uticnbe- l:mﬂ}' this affertion the firlt example which I will fet before vou, is of that
fueen the 3 memorable union which was between the Romans and the Latsns, which
mant S04SE ntinued from the battle at the lake of Regilla, for many years unto the top-
fulthips of * C. Plautius, and L. Amilius Mamercus, - ve
A1 which time there began, about this very point of naturalization, that
war which was called Bellum Sociale, being the meit bloody and pernicious
war that ever the Roman ftate endured : wherein, after numbers of battles
and infinite fi and furprizes of towns, the Romans in the end i
and mulered the Latins : But as foon as ever they had the honour of the war,
looking back into what perdition and confufion they were near to have been
brought, they prefently naturalized themall,  You fpeak of a naturalization in
blood ; there was a naturalization indeed in blood,
tara and  LET me fet before you again the example of Sparfe, and the reft of the
elsponnejis. Pelgponnefius their affociates.  The ftate of .fﬁarm was a nice and jealous ftate
in this point of imparting naturalization to their confederates, But what was
theiffue of it? After they had held them in a kind of fociety and amity for
divers , upon the firlt occafion given, (whieh was no more than the
furpriﬁ{c;? the caftle of Thebes, by certain defperate confpirators in the habit
of mafkers) there enfued immediatelya general revole defection of their
affociates ; which was the ruin of their ftate, never afterwards to be recovered.,
The umion of Or later times let me read your confiderations to behold the like events in
of gstem the kingdom of Aragen ; which kingdom was united with Caffile and the
*"  reft of Spain in the perfons of Ferdinands and Habeila, and fo continued many
;t,'hmrs ; but yet fo as thnt]il: itood alrl\';iﬂngdum fever'd gfnd divged from the reft of
¢ body of Spam in privileges, as directly inthis point of naturalization, or capacity
ﬂfinlflm?llltanc'z_a “ﬂﬁtmﬁuf this ? Thus mE{:jh, that now of freth me
not paft twelve yeare fince, onlyupon the voice of a condemned man out of
arate of a prifon towards the ftreet, that cried, Fueres Libertad, Libertad,
(which is as much as liberties or privileges) there was raifed a dangerous re-
bellion, which was fuppreffed with great difficulty with an mnu{ﬂm}'a]. Af-
ter which victory neverthelefs, to fhun farther inconvenience, their privileges
were difannulled, and they were incorporated with Caffile and the reft of
Spain.  Upon fo fmall a fpark, notwithftanding o long continuance, were
they ready to break and fever again, 4 ]
Foresceand T like may be faid of the flatesof Florence and Pifa, which city of Pifa
Pifa being united unto Florence, but not endowed with the benefit of naturaliza-
Charles VIIL. tion, upon the firft fight of foreign affiftance, by the expedition of Gharles VIIL.
of France into Traly, did revolt ; though it be fince again reunited and incor-
porated, and did obtain the forefaid benefit,

® °\ Gg years after that battel, There are extant at this day coins or medals, in memory of a baitel
fought by this C. Pleatas at Prisvessm. Another copy hath of T. Manfivs asd P. Decias,
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. Tng fame effect we fee in the moft barbaroys government, which (hews it The like ef-
the rather to be an effect of nature ; for it was thought a fit policy by the tf;u;“ bar-
council of antinople, 1o retain the three provinces of Tranfyivania, Wal- e
lachia, and Moldavia, (which were as the very nurfes of Canflantingple, inre-
ﬁ:‘.’t of their provifions) to the end they might be the Iefs wafted, only un-

er Waywads as vafluls and homagers, and not under Bafhaws, as provinces

of the Turkifb empirc ; which policy we fee by late experience proved un-
fortunate, as appeared by the revolt of the fame three provinces, under the

arms and conduét of Sigifimond prince of Tranfilvania’; a leader very fa-
mous for a time ; which revolt is not yet fully recovered.  'Whereas we feldom
‘or never hear of revolts of provinces incorporate to the Turkifh empire.
 On the other part, Mr. Speaker, becaufe it is true which the logicians;
ﬁf,\xﬂpgﬁd Juxta fe pofita magis elucefeunt : let us take a view, and we fhall
gind t wherefoever Kingdoms and States have been united, and that union
ancorporated by 2 bond of mutual naturalization, you fhall never obferve Naturaliza-
" them afterwards upon any occafion of trouble or otherwife, to break and fe- tion a fure
over again: as we fee moft evidently before our eyes, in divers provinces of s
France, that is to fay Guienne, Provence, Normandy, Britain, which not-
withftanding the infinite infefting troubles of that Kingdom, never offered to
W;‘:aféu the like effe@ in all the Kingdoms of Spasn, which are mutually
paturalized, as Leon, Caftile, Valentia, Andalifia, Granada, Murcia, Te-
ledo, Catalonia, and the reft, except Aragen, which held the contrar
courfe, and therefore had the contrary fuccefs, (as was fid) and Poreugal,
of which there is not yet fufficient trial.  And Taftly, we fee the like effect
in our own nation, which never rent afunder after it was once united ; fo zs
we now fcarce know whether the heptarchy were a true ftory or a_ fable ; and Faplons ve-
therefore, Mafter Speaker, when I revolve with my felf, thefe examples and ¥er feverd

others, fo lively exprefiing the neceffity ofa naturalization to avoid a relapfe into ugjtea., g
a feparation ; and do hear o many arguments and {cruples made on the other

fide ; it makes me think on the -:-'ij‘hiﬂmp, which upon a_publick difputation

of certain Chriftian divines with fome learned men of the heathen, did cx-

, prefs tobe heard; and they were loth to fuffer him, becaufe they

knew he was unlearned, though otherwife an holy and well-meaning man’:
“but atlat, with much ado, he dgot to be heard; and when he came to fpeak,

inftead of ufing argument, he did only fiy over his belief: but did it with fuch
affurance and conftancy, that it did ftrike the minds of thofe that heard him,
momtﬁanan]' ai'g'qmmt had done, ~ And fo, Mafter Speaker, againft all thefe

witty and fubtle arguments, 1 fay that[ do believe, and I would be forcy to be

found a prophetin t, that except we proceed with this naturalization, though
~ perhaps not in his Majefty's time, who hath fuch intereft in both natids,

yetin the time of his defcendents thefe realms will be in continual danger to

divide and break again, Now if any man be of that cirelefs mind, mancar

s ea cura nepates; or of that hard mind, o leave things to be wied by

the tharpeit fword : fure Iam, he is not of St. Paul opinion, who affirmeth,

that whofoever ulfeth not fore-fight and provifion for His"family, is worfe than'an

unbelicver ; much mare, if we thall not ufe fore-fight for thefe two kingdoms,

that comprehend in them o many families, but leave things open to the peril of

future divifions. And thus have I exprefled unto you the inconvenience which

of all others finketh deepeit with me as the molt weizhey: neither do there want

other inconveniences, Mr. Speaker, the effects and influence whereof, 1 fear, will

not be adjourned to folong a day as this that T have fpoken of : for I leave it to

your
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your wifdom to eonfider whether you do not think, in cafe by the denial of
this naturalization, any pique, alienation, or unkindnefs, I do not fay {hould
be, but thould be thought to be, or noifed to be between "hf’i& two nations,
whether it will not quicken and excite all the envious and malicions humous,
wherefoever (which are now covered) againft us, cither foreign orat home ;
and fo open the way to practices and other engines and machinations, to the
difturbance of this ftate ? As for that other inconvenience of his Majefty’s en-
gagement to this action, it is too binding, and too prefling to be ipoken of,
;u-.ﬁ may do better a_great deal in your minds than in my mouth, orin the
mouth of any man elfe ; becaufe, as I fay, it doth prefs our liberty too far ; and
therefore, Mafter Speaker, I come now to the thi eral part of my divifion,
concerning the benefits which we fhall purchafe by knitting this knot furer and
ftraiter between thefe two kingdoms, by the communicating of naturalization =
the benefits may appear to be two, the one furety, the other greatnefs,

ToucHuine furety, Mr. Speaker, it was well faid by Titus Quintius the Ro-
man, touching the ftate of PEJ’?OWJI"I}S, that the tortoife is fafe within her fhell,
tefludo intra tegumen tuta eff; but if there be any parts that lie open, they
endanger all therelt. 'We know well, that although the flate at this time
be in a happy peace, yet for the time paft, the more ancient enemy to this
kingdom hath been the French, and the more late the Spaniard; and both thele
had as it were their feveral poftern gates, whereby they might havea and
entrance to annoy us,  France had Scotland, and Spainhad Ireland; for thefe
were the two acceffes which did comfort and encourage both thefe enemies to
affail and trouble us.  'We fee that of Scotland is cut off by the union of thefe two
kingdoms, if that it {hall be now made conftant and permanent; that of Irelend
is cut off likewife by the convenient fituation of the weft of Scotland towards
the north of Jreland, where the fore was: which we fee being fuddenly clofed
hath continued clofed by means of this falve; fo that as now there are no
parts of this ftate expoled to danger to be a temptation to the ambition of
forcigners, but their approaches and avenues are taken away : for T do little
doubt but thofe foreigners which had fuch little fuccefs when they had thofe
advantages, will have much lefs comfort now that they be taken from them ;
and fo much for furety.

For greatnefs, Mr. Speaker, I think a man may fpeak it foberly and with-
out bravery, that this kingdom of Eugland, having Scotland united, Ireland
reduced, the fea-provinces of the Low Countries contracted, and fhipping
maintained, is one of the greateft monarchies, in forces truely efteemed, that
hath been in the world.  For certainly the kingdoms here on earth have a re-
femblance with the kingdom of heaven, which our Saviour compareth not
to any great kernel or nut, but to a very fmall grain, yet fuch an one as is apt
to grow and fpread ; and fuchdo I take to be the conflitution of this king-
dom ; if indeed we fhall refer our counfels to greatnefs and power, and not
quench them too much with the confideration of utility and wealth. For, Mr,
Speaker, was it not, think you, a true anfwer that Seln of Greece made to
the rich King Crajius of Lydia when he fhewed unto him a great quantity of
gold that he iad thered together, in oftentation of his greatnefs and might ?
But Saler faid to ﬁm, contrary tohis expectation, Why, Sir, if another come
that hath better iron than you, he will be lord of all your gold. Neither is
the authority of Machiavel to be defpifed, who fcorned that proverb of
itate, taken firft from a fpeech of Mucianus, that moneys are the finews of
1'?1[ i and faith, there are no true finews of war, but the very finews of the arms
of valiant men,

Nay
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Navy more, Mr. Speaker, whofoever thall look into the feminacies and be- The begin-
ginnings of the monarchies of the world, he fhall find them founded in po- "8, =
y- I ' ' founded in
"PERSIA a coiintry barren and poor, in refpe@t of AMedia, which. they PoVerr-
fubdued

- MACEDON, a kingdom ignoble and mercenary until the time of Philip Maceden,
the fon of Amyntas.

"ROME had poor and ral beginnings. Rome.

THE Turks, a band of Sarmathian Scythes, that in a vagabond manner The Tarks,
made incurfion upon that part of Affa, which is yet called Turcomania; out
of which, after much variety of fortune, fprung the Ortoman family, now
the terrour of the world. |
" So we know the Goths, Vandals, Alans, Huns, Lombards, Normans, and
the reft of the northern people, in one age of the world made their defcent or
expedition upon the Roman empire, and came not as rovers to carry away prey
and be gone again; but planted themfelves in a number of rich and frunful
provinces, where not only their generations, but their names remain to this
day; witnefs Lombardy, Catalmia, (a name compounded of Gorh and Aland)
jﬂdﬁ!ﬁ: a, (a name corrupted from Fandalitia) Hungaria, Normandy, and
others,

Navy the fortune of the Swiffes of late years, which are bred in a barren The Seis:

and mountainous country; is not to be forgotten; who firft ruined the duke of =
Burgundy, the fame who had almoft ruined the kingdom of France, what
time after the battel near Granfin the rich jewel of Burgundy prized at many
thoufands was fold for a few pence by a common Swifs, that knew no mere
what a jewel meant than didﬁ/& s cock.  And again, the fame nation in re-
venge of a fcorn was the ruin e French King's affairs in Jraly, Lewis XII,
For that King, when he was prefled fomewhat rudely by an agent of the
Switzers to raife their penfions; brake into words of choler: What, faith he,
will thefe villains of the mountains put a tax upon me?  Which words loft
him his duchy of Milan, and chafed him out of Ftaly,

Ar1r which examples, Mr. Speaker, do well prove Solow's opinion of the
authority and maftery that iron hath over gold. And thercfore if I (hall fpeak
unto you mine own heart, methinks we thould a little difdain that the nation

of Spain, which howfoever of late it hath grown to rule, yet of ancient time
- ferved many ages, firlt under Carthage, then under Rome, after under Sara-
cens, Goths, and others, fhould of late years take unto them that fpirit as to
dream of a monarchy in the weft, according to that device, wideo filem arien-
tem in occidente, only becaufe they have ravith'd from fome wild and unarmed
pcnple mines and flore of gold; and on the other fide, that this ifland of
Britarn, feated and manned as it is, and that hath, I make no queftion,
the beft iron in the world, that is, the beft foldiers in the world, fhall think
of h:fﬂﬂng but accounts and audits, and meusm & fuwm, and I carmot tell
tvhat. W] fic
- Mr. Speaker, I have, I take it, gone through the parts which I nded
to my Skl:)li, wherein if any man fhall think that 'Iﬁ fung a _5:‘3551 for
mine own particular, I would have him know that I am not {o unfeen in the
world, but that T difcern it were much alike for my private fortune to reft a
tacebo, as to fing a placebo in this bufinef: But I have fpoken out of the
fountain of my heart, Credidi propter 3;.-:;{ locutus fiom: 1 believed, therefore
| hi;pabliiei fo as my duty is performed: the judgment is yours; God, direct it for

Vor. IV, Q.qq A
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is to advife, no man fhould be more forward or more earneit than my
{eIf in this wifh, that his Majefty's fubjects of England and Scotland
were governed by one law; and that for many reafons, |

FirsT, Becaufe it will be an infallible affurance that there will never be any
relapfe in focceeding ages to a {eparation.

Seconpury, Dules trafius pari jugo. If the draught lic moft upon us,
and the yoak li¢ leaft on them, it is not equal.

Tuirpry, The qualities and (as I may term it) the elements of their laws
and ours are fuch as do promife an excellent temperature in the compounded
body: for if the prerogative here be too indefinite, it may be the liberty there
is too unbounded; if our laws and proceedings be too prolix and formal, it
may be theirs are too informal and fummary.

FourTury, I do difcern to my underftanding, there will be no great dif-
ficulty in this work; for their laws, by that I can learn, compared with ours,
are liie their language compared with ours: for as their language hath the fame
roots that ours hath, but hath a little more mixture of Latin and French; fo
their laws and cuftoms have the like grounds that ouss have, witha little more
mixture of the civil law and Freach cuftoms,

Lastry, The mean to this work feemeth to me no lefs excellent than the
work itfelf: for if both laws fhall be united, it is of necefiity for preparation
and inducement thereunto, that our own laws be reviewed and re-compiled,
than the which I think there cannot be a work that his Majefty can undertake
in thefe his times of peace more politic, more honourable, nor mare bene-
ficial o his fubjects for all ages:

Pace data in terris, animum od civilia vertit

Fura fuum, Lgefque tulit juflifimus autbor.

For this continual heaping up of laws without digefting them, maketh but

a chaos and confufion, and turncth the laws many tumes to become but fnares
to the people, as was well (aid, Pluet fuper eos laguess: non funt autem pejo-
wes laques, quam lagues legum. And therefore this work I efteem to be indeed
a work (rightly to term it) heraical,  So that for this good with of union of
laws 1 do confent to the foll: and I think you may perceive by that which I
have faid, that I came not in this to the opinion of others, but that I was long
ago fettled in it my felf: neverthelefs as this is moved out of zeal, {0 I tuke
it to be moved out of time, as commonly all zealous motions are, while men
are

; ﬂ ND it pleafe you, Mafter Speaker, were it now a time to wilh, asit
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are fo faft carried on to the end, as they give no attention to the means: for if
it be time to talk of this now, it is either becaufe the bafinefs now in hand

not procecd without it, or becaufe in timevand order this matter {hould
e precedent, or becaufe we fhall lofe fome ‘advantage towards this effect 1o
much defired, if we fhould ‘goon in the courfe we are about.  But none of
thefe three in my judgment are true; and therefore the motion (as I faid)
unfeafonable,

For firft, that there may not be a naturalization without an union in laws
cannot  be maintained. Look into the example of the church, and the union
thereof. You flall fee general churches, that join in one faith, one baptifim,
which are the points of {piritual naturalization, do many times in policy, con-
ftitutions, and cuftems differ: and therefore one of the fathers made an excel-
lent obfervation upon the two myifteries; the one, that in the gofpel the gar-
ment of Chrift is faid to have been withount fcam; the other, that in the pfalm
the garment of the Queen is faid to have been of divers colours; and con-
cludeth, 7n veffe varietas fit, feiffura mon fit. And fo in this cate, Mafter

] , we are now in hand to make this monarchy of one piece, and not

of one colour. Look again into the examples of foreign countries, and take
that next us of Fgance, and there you fhall find that they have this diftri-
‘bution, Pais du drait eforit, and pais du droit conflumier. For Gafioigne,
Languedoc, Provence, Daupbiny, are countries governed by the letter, or text
of ’rﬂecivil law: But the ille of France, Tourain, Berry, Anjou, and the
reft, and moft of all Brifefn and Normandy are governed by cultoms, which
amount to a municipal law, and ufe the civil law but only for grounds, and
to decide new and rare cafes; and yet neverthelefs naturalization pafieth through
all.
. Seconpry, That this union of laws thould precede the naturalization, or
that it fhould go on pari paffiz, hand in hand, I fuppofe likewile can hardly
be maintained: but the contrary, that naturalization ought to precede, and
that not in the nce of an inftant; but in diftance of time: of which
my opinion, as I could yield many reafons; {0 becaufe all this is but a digrel-
~ fion, and therefore ought to be fhort; I will hold my felf now only to one,
which is briefly and plainly this; that the union of laws will afk a great time
to be perfected, both for the compiling and for the paifing of them. During
all which time, if this mark of {trangers thould be denied to be taken away,
I fear it may induce {uch a habit of ftrangenefs, as will rather be an impedi-
ment than a preparation to farther proceeding: for he was a wile man that faid,
apportuni magnis comatibus tranfitus rorum, and in thefe cales, non progreds,
eft regredi. And like as in a pair of tables, you muit put out the former wri-
ting before you can put in new; and again, that which you write in, you
write letter by letter; but that which put out, you put out at once: b
we have now to deal with the tables of men's hearts, wherein it is in vain to
think you can enter the willing :‘m::me of our laws and cuftoms, except
you firit put forth all notes either of hoitility or foreign condition: and thefe
are to be put out fimul & fémel, at once without gradations; whereas the o-
ther points are to be imprinted and engraven diftinétly and by degrees,

TuirpLy, Whereas it is conceived by fome, that the communication of
our benefits and privileges is a good that we have over them to draw
them to fubmit themielves to our laws, it is an argument of fome probability,
but yet to be anfered mmznways. For firft, the intent is miftaken, which
4is not, as I conceive it, to draw them wholly to a {ubjeétion to our laws, but
“to draw both nations to ope uniformity of law, Again, to think l‘]l;.lt}ﬂ'ﬂ‘:{j

{lou
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fhould be a kind of articulate and indented contract, that they fhould recejve®
our laws to obtain our privileges, it is a matter in reafon of eftate ot o Be
expeéted,  being that wﬂich fearcely a private man will acknowledge, 'if it
come to that whereof Seneca (peaketh, Beneficium accipere eff libertatent ven-
dere. No, but courfes of cftate do deferibe and delineate another way, which
is to win them either by benefit or by cuftom: for we fee in all creatures that
men do feed them firft, and reclim them after.  And {o in the firft inftitution

of kingdoms, Kings did firft win people by many benefits and protections, be-
fore they Eﬂ:& any yoak. And for cuftem, which the poet calls, imponsre
smorent; who doubss but that the feat of the kingdom, and the example of
the King refting here with us, that our manners will quickly be theirs to
make all things ready for our laws?  And laflly, the naturalization which is
now propounded, is qualified with fuch reftrictions as there will be enough
kept back to be ufed at all times for an adamant of drawing them farther on
towards our defires.  And therefore to conclude, T hold this motion of union.
of laws very worthy, and arifing from very good minds; but yet not proper
for this time.

To come therefore to that, which is now in queftion, it is no mere but
whether there fhould be a difference made between the Anfe-maté and: the
Poft-nati in point of law, but uul{ in point of convenience; as if a law were
now newly to be framed. In which queftion 1 will at this time anfiver two
objections, and ufe two arguments, and o leave it to your judgment.

Tue firft objection hath been, that if a difference thould be, it ought to
be in fuvour of the Aute-nati, becaufe they are perfons of merit, fervice, and
proof; whereas the Pofl-nati are infants, that (as the feripture fiith) know
not the right hand from the left. :

Tts were good reafon, Mafter Speaker, if the queftion were of natura-
lizing fome particular perfons by a private bill; but it hath no propertion with
the general cafe: for now we are not to look to refpects, that are proper te
fome; but to thofe, which are common to all. Now then how can it be
imagined, but that thofe, which teok their firft breath fince this happy union,
inherent in his Majeity’s perfon, muft be more affured and affectionate to. this
kingdom, than thofe gencrally can be prefumed to be, which were fometimes
ftrangers; for Nemo fubito fingitur: the converfions of minds are not fo fiife
as the converfions of times. Nay in effects of grace, which exceed far the
effects of nature, we fee St. Pou/ makes a difference between thofe he calls
Negphytes, that is, newly grafted into Chriftianity, and thofe that are brought
up in the faith. And fo we fee by the laws of the church, that the children
of chriftians fhall be baptized in regard of the faith of their parents: but the
child of an ethnic may not have baptifin till he be able to make an under-
itanding profeffion of Eis faith,

AnoTHER objeétion hath been made, that we ought to be more provident
and referved to reftrain the Pgff-nati than the Ante-nati; becaufe ing his
Maijefty’s time, being a prince of o approved wifdom and judgment, we need
no better caution than the confidence we may repofe in him; but in the fu-
ture reigns of fuccceding ages, our caution muit be in re, and not i perfana,

Bur, Mr. Speaker, in this I anfver, that as we cannot expect a prince
hereafter lefs like to err in refpect of his judgment; fo again, we cannot ex-
pect a prince fo like to exceed, if I may fo term it, in this point of benefi-
cence to that nation, in refpect of the occafion. For whereas all princes and
all men are won cither by merit or confideration, there is no appearance, that
any of his Majefty’s defcendants can have either of thefe caufes of bounty to-

wards
3

k)
T —







b

iy

&N I 00 08 P o

MADE BY
Sir F R AN G.LS: B.ALODN, Kt
| In the HOUSE of COMMONS, '

Of a Sreecu delivered by the Earl of Salisbury; and another
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ference concerning the Petition of the Merchants upon the

Spanifb grievances, Parliament 5 7acobi.

ND may it pleafe yon, (Mr. Speaker,) I do not find my felf any ways
A bound tj:} rei;xrrt :gmt which paffed at the laft conference louch?;lg the
Spani/h grievances, having been neither employed to fpeak, nor ap-
pointed to report in that canfe,  But becanfe it is put upon me by a filent ex-
pectation, grounded upon nothing (that I know) more than that I was ob-
ferved diligently to take notes: T am content (if that provifion which I made
for mine own remembrance may ferve this houfe for a report) not to deny
vou that {heaf that T have in hafte bound up. It is true, that one of his Ma-
jefty’s principal counfellors in caufes of eftate, did ufe a fpeech that contained a
world of matter; but now I fhall be able to make a globe of that world,
therein I fear mine own ftrength.

His lordfhip took the occafion of this, which T fhall now report, upon the
anfwer which was by vs'made, to the amendments propounded upon the bill
of hoftile laws; quitting that bufinefs with thefe few words; that he would
difcharge our expectation of reply, becaufe their lordfhips had no warrant to
difpute. Then continuing his fpeech, he fell into this other caufe, and faid;
that being now to make anfwer to a propofition of ours, as we had done to
onc of theirs, he wifhed it could be paffed over with like brevity. But he did
forefee his way, that it would prove not only long, but likewife hard to find,
and hard to keep; this caufe being fo to be carried, as above all no wrong be
done to the King's fovereignty and 'autherity: and in the fecond place, no
mifunderftanding do enfue between the two houfes. And therefore that he
hoped his words fhould réceive a benign interpretation; knowing well that
purfuit and drift of fpeech, ‘and multitude of matter, might breed words to
pafs from him beyond the compafs of his intention: and therefore he placed
more affurance and caation in the innocency of his own meaning, and in the
experience of our favours, than in any his warinefs or watchfulnefs over his
own {peech.

Tuis refpective preface ufed, his lordfhip defcended to the matter it fElf;
which he divided into' three confiderations: for he faid he would confider of
the petition,

FirsT,



ON THE SPANISH GRIEVANCGES.

FirsT, As it proceeded from the merchants. e
SeconDLY, As from them it was offered to the lower houfe.

~AND third]j",,f from thedower houfe it vges rnccmmcn?d to the hlg].u:i‘

ﬁ the firft of thefe confidBeatiAns there felllbut patsily. & fubdiviGod st
the perfons of the petitioners, and the matter and parts of the petition, In
the perfons of the merchants his lordthip made (as I have colleéted them) in
number eight obfervations, whereof the three firft refpected the general con=
ditionof merchants; and the five following were applied to the particular cir-

_ of the merchants now complaining. .

His lordthip’s firlt general obfervation was, that merchants were of twd
forts; the one fbught rﬁr fortunes, (as the verfe faith) per faxa, per ignes;
and, as it is faid in the fame place, extremos currit mercator ad Indss; fub-
Jn&mo%_ themfelves to weather and tempeft; to abfence, dnd, as it were, exile,
out of their pative countries; to arrelts in entrances of war; to foreign injul-
tice and rigor in times of peace; and many other fufferances and adventures,
Bat that there were others that took a more fafe, but a lefs generous courfe in
raifing their fortunes. He taxed none, but did attribute much more refpect to

Tue fecond general obfervation which his lordfhip made was, that the
complaints of merchants were ufually fubjeét to much error, in regard that
they fpake (for the moft part) but upon information; and that carried through
many hands; and of matters done in remote parts; fo as a falfe or factious fac-
tor might oftentimes make great tragedies upon no great ground, Whereof;
towards the end of his fpeech, he brought an inftance of one trading into the
Levant ; that complained of an arreft of his fhip, and poffeffed the council-
table with the fame complaint in a vehement and bitter fathion; defiring and
wefling fome prefent and [tulatory letters touching the fame, Whereupon
E;f c%unfé]lﬂrs' - well acquf:;!::}ed W!llg?th& like heats, and forwardnefs in com-
plaints, happened to fay to him out of conjetture, and not out of any intelli-

ce, what will you g}r if your fhip which you complain to be under arreft,

now under fail in way homewards? 'Which fell out accordingly; the fame
E:rfm confeffling; fix days after, to the lords, that fhe was indeed in her way
omewards. ; dr dinve o ;

Tre third ‘obfervation which his lordfhip made was this, in effect;
that although he granted that the wealth and welfare of the merchant was
not without a fympathy with the general ftock and flate of a pation, efpe-
cially an ifland; £ neverthelefs, it was a thing too familiar with the mer-
chant, to make the cafe of his particular profit, the publick cafe of the king-
dom. i 1 ar] ¢ : i
. Tuere follow the particular ebfervations, which have a reference and ap-

lication to the merchants that trade to Spain and the Levant ; wherein his

rdfhip did firlt honourably and tenderly acknowledge, that their grievances
were great, that they did multiply, and that they do deferve compaffion and
help; but yet neverthelefs, that he muft ufe that ]uvingfphinn:ﬁ‘ to, them as
to tell them, that in many things they were authors of their own miferies,
For fince the diffolving of the company; which was termed the monopoly,
and was fet free by the fpecial inftance of this houfe; there hath followed
fuch a confufion and relaxation in order and government amongft them, as
they do not enly incur many inconveniences, and commit many errors; but
in the purfuits of their own remedics and fuits they do it {o impolitickly, and
after fuch a fathion, as except lieger embaffadors (which are the eyes of Kings
i
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in forcign parts,) fhould leave thicir centinel, and become merchants €iftars -
o

and follicitors, their caufes can hardly profper. And which is midre,’ fisclis -
now the confufion in the trade, as fhop-keepers and handycraft-men become”

merchants there; who being bound to no orders, feek bafe means, g i

and bribery, to procure favours at the hands of officers there. * So as the'h
neft merchant that trades like a fubftantial mierchant, and’loves not to take
fervile courfes to buy the right, due to him by the amity of the pririces; can’
have no juftice without treading in their fteps. GRUE-S—
SeconpLy, His lordhip did obferve fome improbability that the wrongs:
{hould be fo great, confidering trading into thofe parts was' never greater;”
whereas if the wrongs and griefs were fo intolerable and continual as they pro-
nd them and voiced them, it would work rather a general difcotfagement
and coldnes of trade in fa&t, than an earneft and hot complaint in"words,
Tuirory, His lordibip did obferve, that it isa conrfe (howioéver, it may
be with a good intent, yet) of no fmall prefumption, -for merchants upon theic
particular grievances to urge things tending to a direct war, confidering that’
nothing is more ufual in treaties, than that fuch particular damages and mo-
leftations of fubjets are left to a form of juiftice to be righted: and'that the'
more high articles do retain neverthelefs their vigour inviolably ; and that the
oreat bargain of the kingdom for war and peace, l::ﬁ.‘ in no wife depend upon
fuch petty forfeitures, no more than in common affurance between man and®
nian, it were fit that, upon every breach of covenants, there thould be limited:
a re-entry. .
FﬁUR}r tury, His lordfhip did obferve, in the manner of preferring their
petition, they had inverted due order, addrefling themfelves to the foor, and
not to the head.  For confidering that they prayed no new law for their relief,
and that it concerned matter of inducement to war or peace, they ought to
have begun with his Majefty, unto whofe royal judgment, power, and office
did properly belong the difcerning of that which was defired, the putting in
at of that which might b¢ granted, and the thanks for that which might be
obtained. ; !
Freruny, His lordihip did obferve, that as they had not d their
petition as it thould be, {0 they had not purfued their own direction as it was.
For having directed their petition to the King, the lords fpiritual and temporal,
and the commons in parliament affembled, it imported, as if they had oftered
the like petition o the lords, which they never did; contrary not only to their
own direction, but likewife to our conceit, who pre-fuppofed (as it thould
feem by fome fpecch that paffed from usat a formier conference,) that they
had offered feveral petitions of like tenior to both hoafes. “So have you now
thafe eight oblfervations, E‘t general, part fpecial, which his lordfhip made
touching the perfons of thafe which exhibited the petition, and the crcum-
ftances of the fame. ' i p KGR
For the matter of the petition it felf, his lordfhip made this divifion, that
it confifteth of three parts., | . by s ' B
Figst, Of the complaints of wrongs in fict.
Seconpry, OF the complaints of wrongs in law, as they may be truly
termed, that is, of the inequality of Iaws which do regulate the trade.
Anp thirdly, The remedy defired by letters of mart.
Tue wrongs in fack receive a lut'al_yd':ﬂribuliﬂn‘tjf three,  In the trade to
Spain, in the trade to the Wefi-Tudies, and in the trade to the Levant.
Concerning the trade to Spain; although his lordthip did ufe much fig-

, ._Lff:aﬂon of compatlion of the injuries which the merchants received’; and
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attributed fo much to their profeffion and eftate, as from fuch a mouth in fucli
a prefence, they ought to receive, for a great deal of honour and comfort,
(which kind of demonfiration be did interlace throughout his whole fpeech,
as proceeding ex abundantia cordis;) yet neverthelefs he did remember four
excufations, or rather extenuations of thofe wron '

Tae firflt was, that the injuftices complained of were not in the hizheft de-
gree, becaufe were delays and hard proceedings, and not inigue fenten
or definitive cttt:}:gcmnmiuns: wherein 1 called to mind what lﬂ%icard a g::;

ithop fay, that courts of juftice, though they did not turn ]juﬁicc into worm-
wood by corruption, yet they turned it into vinegar by delays, which foured
it.. .-Eu‘:ﬂ a difg‘.rcm:t }Fdid his lordihip make, which,b?':o qz};lion, is a diffe-
rence, fecundun niajus €5 minus.

Szconnry, Hislordihip aferibed thefe delays, not fo much to malice or
alienation of .mind towards us, as to the nature of the people and nation,
which is and therefore dilatory: for all proud men are full of delays,
and muit be waited on; and efpecially to the multitudes and diverfities of tri-
bunals and places of juftice, and the number of the King's councils full of re-
ferrings; which ever aﬁrmre of necefiity to be deferrings; befides the great dif~
tance of territorics: all which have made the delays of Spain to come into a
i-wmd through the world. Wherein I think his lord{hip might allude to

proverb of Italy, mi venga la morte di Spagna: let my death come from
Spain, for then it is fure to be long a coming.

Tuirpry, His lordhip did ufe an extenuation of thefe wrongs, drawn
from the nature of man, (wemo fibito fingitur.) For that we muft make an
account, that though the fire of enmity be out between Spain and us, yet it
vapoureth: the utter extinéting whereof muft be the work of time,

vr laftly, His lordthip did fall upon that extenuation, which of all the reft
was moft forcible; which was, that many of thefe wrongs were nor fuftained
without {ome afperfion of the merchants own fault in miniftring the occafion,
which grew chiefly in this manner,

TrERE Is contained an article in the treaty between Sgarn and us, that we
fhall not tranfport any native commodities of the Low-Countries into Spain;
nay more, that we fhall not tranfport any epificia; manufactures of the fime
countries: o that if an Englifb cloth take but a dye in the Low-Countries, it
may not be tran{ported by the Englifh.  And the reafon is, becanfe even thofe
manufictures, although the materials come from other places, do yield unto
them a profit and fuftentation in regard their people are fet on work by them;

have a gain likewifc in the price; and they have a cuftom in the tranf-
porting.  All which the policy of Spain s to debar them of; being no lefs
defirous to fuffocate the trade of the Lsw-Conntries than to reduce their obe-
dience, This article the Englifh merchant either doth not or will not under-
ftand: but being drawn with his three-fold cord of love, hate, and min, they
do venture to tranfport the Low-Céuntry commaoditics of thefe natures; and (o
draw upon themfelves thefe arrefls and troubles,

For the trade to the Indies, his lordihip did difcover unto us the flate of
it to be thus: The policy of Spain doth keep that treafiry of theirs under fich
lock and key, as both confederates, yea, and fubjecls, are excluded of trade
into thofe countrics; infomuch as the French King, who hath reafon to ftand
upon equal terms with Spain, yet neverthelels is by exprefs capitulation de-

“ barred.  The fobjects of Portugal, whom the ftate of Spain hath ftudied by
all means to content, are likewile debarred: fuch a vigilant dragon is there
that kecpeth this golden fleece; vet neverthelel, fuch was his Majetty's
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magnanimity in the debate and conclufion. of the laft treaty, as he would
never condeftend to any article, importing the exclufion of his fubjects from
that trade; as a prince that would not acknowledge that any fuch right could
grow to the crown of Spair by the donative of the pope, whofe authority
he difclaimeth ; or by the title of a difperfcd and punctual occupation of
certain territogies in the name of the reft, but ftood firm to referve that point
in full queftion to farther times and occafions; o as iv is left by the treaty
in fufpence, neither debarred nor permitted : The tenderncls aud point of
honour whercof was fuch, as they that went thither muft run their own
peril.  Nay farther, his Jord(hip alirmed, that if yet at this time his Majefly
would defcend to a courfe of entreaty for the releafe of the arrefts inthofe
parts, and fo confefs an exclufion, and quit the point of honour, his Majefly
might have them forthwith releafed. And yet bis lordfhip added, that the
offences and fcandals of fome had made this point worle than it was, in re-
gard that this very laft voyage to Firginia, intended for trade and plantation,
where the Spaniard hath no people nor pofielfion, is already become infamed
for Fimc}'. Witnefs Bingley, who firlt infinuating his purpofe to be an ator
in that worthy aétion afg enlarging trade and plantation, is become a pirate,
and hath been fo purfued, as his fhip is taken in Jreland, though his perfon is
not yet in hold. Gk 48
For the trade to the Levant, his lordfhip opened unto us that the com-
plaint confifted in effect but of two particulars: the one, touching the arreft
of a fhip called the Trial in Sicily; the other, of a fhip called the Finryard in
Sardinia. The firft of which arrefls, was vpon pretence of piracy: the fe-
cond, upon pretence of carrying ordnance and powder to the Turk. That
procefs concerning the trial hath been at the merchants inflance drawn to a re-
view in Sparn, which is a favour of exceeding rar::?{p'eo:dmr, being directly
againft the liberties and privileges of Sicily. That of the Fineyard, notwith-
ftanding it be of that nature, as (if it fhould be true) tendeth to the great dif=
honour of our nation; (whereof hold hath been already taken by the French
ambaffador refiding at Conflantinople, who entred into a feandalous expoftulation
with his Majefly's ambaflador there, upon that and the like tranfportations of
ammunition to the Turk;) yet neverthelefs there is an anfwer given, by letters
from the King's ambaffador Liegier in Spain, that there fhall be fome courfe
taken to give reafonable contentment in that caufe, as far as may be: in both
which {hips (to fpeak truly) the greatet mafs of lofs may be included for the
reft are mean, in refpect of the value of thofe two veficls. ~ And thus much
his lordfhip’s {peech comprehended concerning the wrongs in faét. rmsddl
Concerning the wrongs in law; that is to fay, the rigour of the Spansfb
laws extended upon his Majelty’s fubjects that traffick thither, his lordfhip gave
this anfiver. That they were no new ftatutes or edicts devifed for our people,
or our times; but were the ancient laws of that kingdem ¢ Suws cudque mos.
And therefore, as travellers. muit endure the extremities of the climate, and
temper of the air where they travel; o merchants muft bear with the extre-
mitics of the laws, and temper of the eitate where they trade.  Whereunto
his lordthip added, that our own laws here in England were not exempted
from the like complaints in foreign parts; efpecially in point of marine caufes
and depredations, and that fame fwift alteration of property, which is claimed
by the admiralty in cafe of goods taken in pirates hands. = But yet that we
were to under{tand thus much of the King of Spaén’s care and regard of our
nation; that he had written his letters to all corregidors, officers of ports,
and other his minifters, declaring his will and pleafure to have his Majefly's
i fubjects
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fubjects ufed with all freedom and favour; and with this addition, that l.|:ﬁ;
Ahovld have more favour when: it might be fhewed than any other. ' Which
‘words, howfoever the effects prove, are not fuddenly to be requited with pe-
remptory refolutions till time declare the diredt iflue. .
- Foxr the third part of the matter of the petition, which was the remedy
fought by letters of mart, his lordfhip feemed defirous to make us capable of
the inconvehience of that which was defired, by fetting before us two notable
ions thereunto: the one, that the remedy was utterly incompetent and

wvain; the other, that it was dangerous and pernicious t our merchants, and
in confequence to the whole ftate,
. For the weaknels of the remedy, his lordfhip withed us to enter into con-
fideration what the remedy was, which the ftatute of Henry the fifth, (which
was now lought to be put in cxecution) gave in this cafe: which was thus;
That the Tarty gricved fhould firft complain to the keeper of the privy feal,
and frem him fhould take leteers unto the party that had committed the fpoil
for reftitution; and in default of reftitution to be made upon fuch letters ferved,
then to obtain of the chancellor letters of mart or reprifal: which circuit of
remedy promifed nothing but endlef and fruitlefs delay, in regard that the
firlt degree preferibed was never likely to be effected; it being fo wild a chace,
as to ferve procefs upon the wrong doer in foreign parts, Wherefore his lord-
fhip faid, that it muit be the remedy of ftate that muit do good in this cafe;
which ufeth to proceed by certificates, atteftations, and other means of infor-
mation ; not depending upon a privy feal to be ferved upon the party, whom
ha%y muft feek out in the #ef Indies. -

oR danger of the remedy, his lordthip directed our confiderations to
take notice of :EZ propartions of the merchants goods in cither kingdom: as
that the flock of goods of the Spaniard, which is within his Majefty's power
and diftrefs, is a trifle; whereas the ftock of Englifb goods in Sparn is a mafs
«of mighty value. So as if this courfe of letters of mart fhould be taken to
fatisfy a few hot purfuitors here, all the goods of the Englifb fubjects in Spasn
fhall be to feizure and arre(t; and we have little or nothing in our
hands on this fide to mend our felves u And thus much, Mr. Speaker,
is. that which I have colletted out of that excellent fpeech, concerning the
firft main part, which was the confideration of the petition as it proceeded
from the merchant,

Tuere followeth now the fecond part, confidering the petition as it was
offered in this houfe, Wherein his lordihip, after an affettionate comme-
moration of the gravity, capacity, and duty, which he generally found in
the proceedings of this houfe, defired us neverthelels to confider with him,
how it ‘was poffible that the entertaining of petitions concerning private in-
Juries, and of this nature, could avoid thefe three inconveniences: the firft, of
injuftice; the fecond, of derogation fiom hiﬁMajeﬂi}"E fupreme and abfolute
ﬁwﬂﬂ of concluding war or peace; and the third, of fome prejudice in reafon

€itlate. P !

- For injuftice, it is plain, and cannot be denied, that we hear but the one
part: whereas that rule, audi alteram partem, is not of the formality, but
of the efience of juftice: which is therefore figured with both cyes that, and
both ears open; becaufe fhe fhould hear both fides, and refpect neither. So
that if we thould hap to give a right judgment, it might be juffzm, : but not
Jufte, without hearing both parties,

For the point l;?dtmgaticﬂ, his lordthip faid, he knew well we were
no lefs ready to acknowledge than himlf, that the crown of England was
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ever invefled (amongft other prerogatives not difputable) of an ablvlute deters
mination and power of concluding and making war and peace: Which thae
it was no new dotation, but of an ancient foundation in the crown, he would
recite unto us a number of precedents in the reigns of feveral Kings, and
chiefly of thofe Kings, which come neareft his Majcity's own wnrﬁ‘xi:_"n:l‘s';
wherein he faid, that he would not put his credit upon ciphers and dates
becaufe it was eafy to miftake the year of a reign, or number of 2 roll, but hs
would avouch them in fubftance to be perfect and true, as they are taken out
of the records. By which precedents it will appear, that petitions made ia
parliament to Kings of this realm, his Majefty's progenitors, intermeddling witly
matter of war or peace, or inducement thereunto, received fimall allowance or
fuccefs, but were always put off with dilatory anfiwers; fometimes referring
the matter to their council, fometimes to their letters, fometimes to thelr far-
ther pleafure and advice, and fuch other forms; exprefling plainly, that the
Kings meant to referve marter of that nature entirely to their own power and
pleature,

In the eighteenth year of King Edward 1. complaint was made by the
commons, againft the fubjects of the earl of Flanders, with petition of redrefs,
The King's anfwer was, Rex mibil aliud potefi, quam eodem modo petere;: that
15, the King could do no more but make requelt to the carl of Flanders, as
requeft had been made to him; and yet no body will imagine but King Ed-
ward the firft was potent enough to have had his reafon of a count of Flan-
ders by a war; and yet his anfwer was, nibil aliud poteft; as giving them to
underftand, that the entering into a war was a matter tranftendent, that muft
not depend upon fuch controverfies,

In the fourth year of King Edward T11. the commons petitioned, that the
King would enter into certain covenants and capitulations with the duke of
Brabant; in which petition there was alfb inferted fomewhat touching a mo-
ney matter. ‘Fhe King's anfwer was, that for that which concerned the mo-'
nies, they might handle and examine it; but touching the peace, he would do
as to himfelf feemed good.

In the cighteenth year of King Edeward 111, the commons petitioned, that
they might have the trial and proceeding with certain merchants ftrangers as
enemies to the ftate. The King's anfwer was, it fhould remain as it did il
the King had taken farther order,
~In the forty-fifth year of King Edward 111, the commons complained thut
their trade wl}gl the Eafter/ings was not upon equal terms, (which is one of the
points infifted upon in the prefent petition;) and prayed an alteration and re-
ducement. The King's anfwer was, it fhall be fo as ‘occafion fhall require.

In the fiftieth year of the fime King, the commons petitioned to the King
for remedy againft the fubjects of Spain, as they now do. The King's anfiver
was, that he would write his letter for remedy.” Herc is letters of requeft, no
letters of mart: Nibil pateft nifi eodem mods petere. '

In the fame year the merchants of 23r£ petitioned in parliament againft
the Hollanders, and defired their fhips might be ftayed both in Englend and
at Calais. 'The King's anfer was; let it be declared to the King’s council,
and they fhall have fuch remedy as is according to reafon,

In the fecond year of King Rickard 11. the merchants of the fea-coaft did
complain of divers fpoils upon their fhips and goods bir the Spaniard.  The
Ring's anfiver was, that with the advice of his council he would procure re-

medy,
Hrs
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. His lﬂrdihlg_ cited two other precedents ; the one, in the fecond year of
%Hrm‘y IV. of a petition againft the merchants of Gemsua; the other,
i the cleventh year of King Henry VI, of a petition againit the mer-
ﬂts of the flillyard, which I omit, becanfe l;gy contan nho varicty of
Wer.
" His lordthip farther cited two precedents concerning other points of pre-
rogative, which are likewife flowers of the crown; the one, I:guching Pl!ifc
lézﬁ'a fupremacy ecclefiaftical, the other, touching the order of weights and

ifures. The former of them was in the time of King Riclard 1L at
what time the commons complined againit certain encroachments and ufur-
pations 0! the pope; and the King’s anfiver was, the King hath given order
to his council to treat with the bithops thereof. The other was in the
eighteenth year of King Edward 1. at which time complaint was made a-

n{t uneven weights; and the King's anfwer was, vocentur partes ad pla-
etta regis, & fiat guffitia: whereby it appeared, that the Kings of this realm
ftill ufed to refer caufes petitioned in parliament to the proper places of cog-
nizance and decifion. But for the matter of war and peace, as appears in all
the former precedents, the Kings ever kept it in ferinie peétoris, in the fhrines
afﬂmtr own breaft, affifted and advifed by their council of eftate. In as
much as his lordfhip did conclude his enumeration of precedents with a no-
table precedent in trllu: feventeenth year of King Richard 11 a prince of no
fuch glory nor ftrength; and Ii:t when he made offer to the commons in
parliament that they {hould take into their confiderations matter of war and

eace then in hand; the commons in modeity excufed themfelves, and an-

ered, the commons will not prefume to treat of © high a charge. Out of
all which dents his lordfhip made this inference, that as dies diem docet,
fo by :mfxﬁnptm wile men will be admonithed to forbear thofe petitions
to fxinﬂts, which are not likely to have either welcome hearing, or an effec-
toal anfwer. -

Axp for prejudice that might come of handling and debating matter of
war and peace in parliament, hé doubted not, but that the wifdom of this
houfe did conceive upon what fecret confiderations and motives that point did
depend.  For that there is no King which will providently and maturely enter
into a war, but will firft balance his own forces; feek to anticipate confedera-
cies and alliances, revoke his merchants, find an opportunity of the firik
breach, and many other points; which if they once do but take wind, will
prove vain and fruftrate. And therefore that this matter, which is arcanum
smperii, one of the higheft myflerics of eftate, muft be fuffered to be kepe
within_the veil: His lordthip adding, that be knew not well whether in that
which he had already faid, out of an extreme defire to give us fatisfaclion, he
had not communicated more particulars than perhaps was requifite.  Never-
thelefs he confeffed, that fometimes parliaments had been made acquainted
with matter of war and peace in a generality; but it was upon one of thefe
two motives; when the King and council conceived, that either it was mate-
rial to' have fome declaration of the zeal and affeftion of the people; or elie
when the King needed to demand monies and aids for the charge of the wars;
wherein if things did fort to war, we were fure enough to hear of it: His
Tordihip hoping that his Majefty would find in us no lefs readinefs to fupport it
than to perfuade it, _

Now, Mr. Speaker, for the laft part; wherein his lordihip confidered the

ition, as it was recommended from us to the upper houfe; his lordibip de-
E?ered thus much from their lordthips; that they would make a good con-
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ftrultion of our defires, as thofe which they conceived did rather {pring out
of a fecling of the King’s ftrength, and out of a feeling of the fubjecls wrongs;
nay more, oot of a wifdom and depth to declare our forwardnefs, if necd
were, to affift his Majefty’s future refolutions, (which declaration might be of
good ufe for his Majefty’s fervice, when it fhould be blown abroad;) rather
1 fay than that we did in any fort determine by this their overture, to do that

wrong to his Highnef’s fupreme power, which haply might be inferred by

thofe that were rather apt to make evil than good illations of our ings.

And yet, that their lordihips, for the reafons before made, muft plainly tell
us, that they neither could or would concur with us, nor a ‘courle;
and therefore concluded, that it would not be amifs for us, {t}r our better con-
tentment, to behold the conditions of the laft peace with Sparn, which were
of a ftrange nature to him that duly ohierves them; no forces recalled out of
the Lew-Countries; no new forces (as to volunteers) reftrained to go thither;
fo as the King may be in peace, and never a fubject in England but may be
in war: and tl;en to think 11111u5 with ourl IiElveﬁ‘, that that King which would

ive no ground in making his , will not lofe any ground upon juft pr

Eﬂcatiml gm enter into an %nmmc war, And r.lm:}r i%u the mI::n JumeP‘:c
fthould know thus much, that there could not be more forcible negotiation on’
the King's part but blows to procure remedy of thofe wrongs; nor more fair
promifes on the King of Spain’s part to give contentment concerning the fame;
and therefore that the event muft be ed. :

ANp thus, Mr, Speaker, have I over the fpeech of this worthy lord,
whofe fpecches (as I have ofien fid) in regard of his place and jud t, are
extraordinary lights to this houfe; and have both the properties of light, that
i, conducting and comforting. And although, Mr. 'S r, 4 man
have thought nothing had been left to be faid, yet I fhall now give you ac-
count of another fpeech full of excellent matter and ornaments, and without
iteration: which neverthelefs I fhall report more compendioufly, becaufe I will
not offer the fpeech that wrong as to report it at large, when your minds
percafe and attentions are already wearied.

Tue other earl, who ufually doth bear a princi rt upon all important
occafions, ufed a fpeech, firft gf preface, tiu.!::f -::-flij-!gsumcnt{nn In his :
he did deliver, that he was perfuaded that both houfes did differ rather in
credulity and belief, than in intention and defire: For it might be their lord-
thips l_i.:l!d not believe the information o far, but yet defired the reformation
as much, :

His lordthip faid farther, that the merchant was a flate and degree of per-
fons, not only to be refpected, but to be prayed for, and graced them with
the beft additions; that they were the convoys of our fupplies, the vents of our
abundance, Neptune’s alms-men, and fortunc’s adventurers. His lordihip pro-
ceeded and faid, this queftion was new to us, but ancient to them; affuring us
that the King did not bear in vain the device of the thiftle, with the word,
zemo mie laceffit impuné ; and that as the muliiplying of his kingdoms maketh
him feel his own power; fo the multiplying of ‘our loves and affections made
him to feel our griefs,

For the arguments or reafons, they were five in number, which his lord-
fhip ufed for fatisfying us why their lordfhips might not concur with us in -
this petition. The firft was the compofition of our houfe, which he took
in the firft foundation thereof to be merely democratical, confifting of knirihts
of fhires, and burgefles of towns, and intended to be of thofe that have their
refidence, vocation, and employment in the places for which they ferve: and

therefore







2 6o

SRR L e o

K~ Ig 3 qes

By his Majefty’s Sollicitor, being chofen by the Commons as
their mouth and meflenger, for the prefenting to his Majefty
the inftrument or writing of their Grievances, in the Par=

liament 7 "}"amﬁf. L

bled in parliament, in the houfe of your commens, in all humble-
nefs do exhibit and prefent unto your facred Majefty, in their own
words, though by my hand, their petitions and grievances. They are here
conceived and fet down in writing, according to ancient cuftom of parliament:
They are alfo prefaced according to the manner and tafte of thefe later times.
Therefore for me to make any additional preface, were neither warranted, nor
convenient; elpecially fpeaking before a King; the exactnefs of whofe judg-
ment ought to fcatter and chafe away all unneceffary fpeech as the fun d]nth a
vapour. This only I muit fay; fince this feffion of parliament we have feen
our glory in the {olemnity of the creation of this noble prince; we have
Emrd your wifdom in fundry excellent f{pecches which you have delivered
amongft us: Now we hope to find and feel the effects of your goodnefs, in
your gracious anfwer to thefe our petitions. For this we are perfuaded that
the attribute which was given by one of the wifeft writers to two of the beft
Emperars, divus Nerva & divus Trajanus (fo faith Tacitus) res olim it~
ciabiles mifcucrunt, imperium & libertatem; may be truly applied to your Ma-
Jelty.  For never was there fuch a confervator ofy regality in a crown, nor ever
fu-:i a protector of lawful freedom in a fubject. .

Onry this, excellent Sovereign, let not the found of grievances (though it
be fad) feem harth to your princely ears: it is but gemitus columbae, the
mourning of a dove; with that patience and humility of heart which apper-
taineth to loving and loyal fubjets.  And far be it from us, but that in the
midit of the fenfe of our grievances, we fhould remember and acknowledge
the infinite benefits which by your Majefty, next under God, we do enjoy;
which bind us to with unto your life fulnefs of days; and unto your line royal
2 fucceffion and continuance even unto the world's end.

It refteth, that unto thefe petitions here included I do add one more that
goeth to them all: which is, that if in the words and frame of them there be
any thing offenfive; or that we have expreffed our felves otherwife than we
fhould or would; that your Majefly would cover it, and caft the veil of your
grace upon it; and accept of our good intentions, and help them by your be-

nign interpretation.

MDST gracious Sovereign, the knights, citizens, and burgeffes affem-
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Lastry, I'am moft humbly to crave a particular pardon for my felf that
have ufed thefe few words: and fearcely fhould have been able to have ufid
any at all, in refpect of the reverence which I bear to your perfon and judg-
ment, had I not been fomewhat relicved and comforted, by the expericnge

ich in my feryice and accefs I have had of your continual graceand favour.

A

§9p K E! C “H

ESISNEG S0 L L I C.F1 «O-R;

Ufed unto the Lords at a Conference by Commiffion from the
Commons, moving and perfuading the Lords to join with the
Commons in Petition to the King, to obtain liberty to treat
of a Compofition with his Majefty for Wards and Tenures,
in the Parliament, 7 Facobi.

commanded me to deliver to your lordihips the caufes of the confe.

rence by them prayed, and by your lordihips affented, for the fecond
bufines. of this day. They have had report made unto them faithfully of
‘his Majefty’s anfiver declared by my Lord Treafurer, touching their humble
defire to obtain liberty from his Majefty to treat of compeunding for tenures,
And ficft, they think themfelves much bound unto his Maj fty, that in re
mova, in which cafe princes ufe to be apprehenfive, he hath made a gracions
conitruétion of their propofition. And o much they know of that that
belongs to. the greamefs of his Majefty and the greatnefs of the caufe; as
themiclves acknowledge, they ought not to have expected a prefent refolu-
tion, though the wife man faith, hope deferred is the fainting of the foul,
But they know their duty to be to attend his Majefty's times at his good
pleature.  And this they do with the more comfort, becauf that in his Majeity’s
anfwer (matching the times, and weighing the paffages thereof,) they conceive,
in their opinion, rather hope than difcouragement.

Byt the principal caufes of the erence now prayed, (befides thefe
fignifications of duty not to be omitted) are two propolfitions. The one
matter of excufe of themielves; the other matter of petition. The former
of which grows thus.  Your lordfhip, my Lord Treafurer, in your laft decla-
ration of his Majefty's anfiver, (which according to  the attribute then given
unto it, had imaginem Cefaris, fair and lively graven) made this true and ef-
fectual diftribution, that there depended upon tenures, confiderations of ho-
nout, of confcience, and of utility: of thefe three, utility, as his Majefty fet
it by for the prefent out of the greatnefs of his mind, o ‘we fet it by out of

Vou. IV. Uun tha
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the juitnefs of our defires: for we never meant but a goodly and - worthy auga’
mentation of the profit now received, and not a diminution. But, tofpeak
truly, that confideration falleth natarally to be  examined, when liberty of
treaty is granted : but the former two indeed may exclude treaty, and cut it
off before it be admitted. : ehigl L
NeverTHELESs, in this that we fhall fay concerning thofe two, we defire.
to be conceived rightly: we mean not to difpute with his Majefty what
belongeth to fovercign honour, or his princely confcience; becaufe . we
know we are not capable to difcern them otherwife than as men ufe fome-
times to fee the image of the fun in a pail of water. * But thiswe fay for our
felves, God forbid “that we, knowingly, fhould have propounded any thing
that might in our fenfe and perfuafion touch either or both ; and therefore
herein we defire to be heard, not to inform or perfuade his Majefty, but to
free and excufe ourfelves, 1
Axp firlt, in general, we acknowledge, that this trce of tenures was
planted into the prerogative by the ancient commen law of this land = that
it hath been fenced in and preferved by many ftatutes ; and that it yield-
eth at this day to the King the fruit of a great revenue. But yet notwith-
ftanding, if upon the ftem of this tree may be raifed a pillar of fupport to the
crown permanent and durable as the marble, by invefting the crown with a
more ample, more certain, and more loving dowry than this of tenures ; we
hope we propound no matter of differvice, .
Bu to fpeak diftinétly of both, and firft of honour : wherein I pray your
lord(hips, give me leave ina fubject that may feem fupra nos, to handle it
rather as we are capable, than as the matter pr:rinﬁps may require, Your
lordfhips well know the various mixture and compofition ofour houfe. We
have in our houfe learned civilians that profefs a law, that we reverence and
{fometimes confult with: they can tell us, that all the laws de feadis are but
additionals to the ancient civil law ; and that the Roman Emperors, in the
full height of their monarchy, never knew them; fo that they are not im-
perial. ~ We have grave profefiors of the common law, who will define un-
to us that thofe are parts of fovereignty, and of the royal prerogative,
which cannot be communicated with fubjects: but for tenures in ﬁlm,
there is none of your lordfhips but have them, and few of us but have 3
The King indeed hath a priority or firft fervice of his tenures, which
that they are not regal, nor any point of fovercignty. We have gentlemen
of honourable fervice in the wars both by fea and land, who can inform us,
that when it is in queftion, who fhall fer his foor foremoft towards the
enemy ; it is never asked, whether he holds in knight's fervice or :l:“mg:
8o have we many deputy lieutenants to your lordfhips, and many commiliio-
ners that have been for mufters and levies, that can tell us, that the fervice
and defence of the realm hath in thefe days little dependency upon tenures,
So then we perceive that it is no bond or ligament of government; no fj
of honour, no bridle of obedience.  Time was, when it had other ufes, and
the name of knight's fervice imports it: but wocabula manent, res fugiunt.
But all this which we have {poken we confefs to be in a wvulgar capacity,
which neverthelefs may ferve for our excule, though we fubmit the thing it
felf wholly to his Majefty’s judgment. !
For matter of confcience, far be it from us to caft in any thing willingly,
that may trouble that clear fountain of his Majefty’s conftience. ‘5& do con-
fefs it is a noble protection, that thefe young birds of the nobility and good
familics, thould be gathered and clocked under the wings of the crown.
But
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But yet, naturae vis maxima : and fius curque diftretus fanguis.  Your lord-
{hips 'will favour me, to obferve my former method, Thecommon law it-
fan which is the belt bounds of our wifdom, doth even, in loc individuo,
prefer: the prerogative of the father before the prcrol%mive of the King: for
if lands defcend held in chief from an anceftor on the part of a mother, to
a man’s eldeft fon, the father being alive, the father hall have the cuftody of
the body, and not the King. Itis true, that thisis oply for the father, and
not any other parent or anceftor: but then if you look to the high law of
tutelage and &ion, and of obedience and duty, which is the relative
thereunto ; it 15 not faid, honour thy father alone, but honour thy father and
mother, &¢. Again, the civilians can tell us, that there was a fpecial
ufe of the pretorian power for pupils, and yet no tenures, The citizens of
Londom can tell us, there be courts of orphans, and yet no tenures.  But all
this while we pray your lordfhips to conceive, that we think ourfelves
not competent to difcern of the honour of his Majefty’s crown, or the fhrine
of his confcience ; but leave it wholly unto him, and alledge thefe things but
in our own excufe.

For matterof petition, we do continue.our moft humble fuit by your lord-
i‘hip’sloving conjunction, that his Majefty will be pleafed to open unto us
this entrance of his bounty and grace, as to give us liberty to treat.  And
laftly, we know his Majefty’s times are not fubordinate at all but to the globe
above. About this time the fun hath got even with the night, and will rife
apace ; and we know Salsmon’s temple (whereof your lordfhip, my lord trea-
furer, fpake) was not built ina day : and if we fhall be fo happy as to take
the ax to hew, and the hammer to frame, in this cafe, we know it cannot be
without time ; and therefore, as far as we may with duty, and without im-
portunity, we moft humbly defire an acceleration of his Majefty’s anfwer, ac-
cording to his good time and royal pleafure

&P FE E C H

el Mli.8, 0L L.1"C'1 T O R,

Perfuading the Houfe of Commons to defift from fartherqueftion

" of receiving the King’s Meflages by their Speaker, and from
the Body of the Council, as well as from the King’s Perfon ;
in the Parliament 7 Fac.

T is my defire, thatif any the King's bufinefs, either of honour or profit,

f fhall pafs the Houfe, it may be not only with external prevailing, but

with fatisfaction of the inward man. For in confent, where tongue-

ftrings, not heart-firings, make the mufick, that harmony may end in dif-
cord. To this I thall always bend my endeavours,

-THE
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Tre King's fovereignty, ahd the Ijbertﬁbfparliammt, are 25 the two cfe~
ments and principles of thiscftate ; which, though the, one be more adtive,
the other moare pafiive, yer they do net crofs or deftroy the one the other ;
but they firengthen and maintain the one the other.., Take away, liberty
of patliament, ‘the griefs of ‘the fubject will bleed inwards;, Sharp and cager
humours will “not evaporate ; and ‘then they muft exulcerate; and fo may,
indanger the fovereignty itlf,,  On the other fide, if the King'’s {overeignty
receive diminution, or any degree of contempt with us.that are born under.
an hereditary monarchy, (fo as the motions of our. eftate canot work in any.
other frame or engine) it muit follow, thar we fhall bea metcor, or corpus
imperfecte miffum 3 which kind of bodies come Ipeedily. to confufion and dif-
folution. And herein it is our happinefs, that we may make the Gme judg-
ment of the King, which Tacitus made of Nerva: Divus Nerva, res olim
diffociabiles mijiust, imperium & libertatem. Nerva did temper. thfl}gi,
that hefore were thought incompatible, fovereignty and liberty.  And it is
not 4mils in a great council and a great caufe to put the other rt of the,
difference, which was fignificantly expreffed by the judgment which ol
lonins made of Nere; which was thus: When Fefpajian came out of Fudea
towards Jtaly to reccive the empire, as he paffed by Alexandria, hgﬁe
with _Apolfenius, a man much admired ; and atked him a queltion of {late ;
What was Ners's full or overthrow 2 Apollonius faid, Nero could tune the
harp well : but in government he always cither wound up the pins too high,
and ftrain'd the firings too far; or let them down too low, and flackened the
trings too much.  Here we fee the difference between regular and able princes,
and irregular and incapable, Nerva and Nero, The one tempers and mingles
the fovereignty with the liberty of the fubject wifly; and the other doth
interchange it, and vary it unequally and abfurdly.  Since therefore we have.
a prince of {o excellent wifdom and moderation, of whole authority we oughe,
to be tender, as he is likewife of our libe , let us enterinto a true and in-
different confideration, how far forth the c;z in queftion may touch his au-
thority, and how far forth our liberty : And to fpeak clearly, in my opinion
it concerns his authority much, and our liberty nothing at all, . :

TwEe queftions are two: The one, whether our Speaker be u&?‘ﬁ
from delivery of a meffage from the King without our licence ? The oth 4
whether it is not all one whether he received it from the body of the council;
as if he received it immediately from the Kjr;g? And I will fpeak of the lat
firft, becaufe it is the circumftance of the prefent cafe.

First, 1fay, letus fee how it concerns the King, and then how it con-
cernsus? for the King certainly, if it be obferved, it cannot be denied, but
if you mu?y not receive his ure by his reprefentative body, which is his
council of his eftate, you ﬁrcéﬁhtcn his Majefly in point of conveniency, and
weaken the reputation of his council. ~ All Kings, though they be Gods on earth,
yet (ashcfal;ﬂ they are Gods of earth, - fimil as other men; may be children,
they may beof extreme age ; they may be indifpofed in health ; may be abfent.
In thefe cafes, if their councils may not fupply their perfons, to what infinite acci-
dents do youexpofe them ? Nay more, fometimes in policy Kings will not be feen,
but cover themfelves with tthliirnmmcil; and L:IL.: this be taken from them, a
great of their fafety is taken away. For the other point of weakeni
the mmpgr:::il, you know they are nothing without the IE’.ﬂuing: they are :1%
body-politic ; they have no commiffion under feal, So as if you begin to di-
{tinguith and digjoin them from the King, they are corpus epacum ; for they
have lumen de lumine : and fo by diftinguifhing you extingwifh the principal
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engine of the eftate.  For it is truly affirmed, that concilium non babet pote-

[fiatem delegatam, féd inberentems s and it is but Rex in catbedra ; the King.

in his chair or confiftory, where his will and decrees, which are in privacy
more changeable, are feitled and fixed.

Now for that which concerns our flves.  Firft for dignity, no mah muft
think this a difparagement for us : for the greateit Kings in Europe, by their
embaifadors, receive anfiwers and directions from the council in the King’s
abfence ; and if that negociation be fit for the fraternity and party of Kings, it
may much lefs be excepted to by fubjects,

“or ule or benefit, no man can be fo raw and unacquainted in the affairs
of the world, as to conceive there thould be any difadvantage in it, asif{uch
anfiers were lefs firm and certain.  For it cannot be fuppofed, that men of
fo great caution, as counfellors of eftate commonly are, (whether you take
caution for wifdom or providence, or for pledges of eltate or fortune) will
ever err, or adventure fo far as to exceed their warrant. And therefore 1
conclude, that in this point there can be unto us neither difgrace nor difad-
vantage.
an: the point of the Speaker.  Firft, on the King’s part, it mayhave a
threwd illation : for it hatha fhew, as if there could be a ftronger duty, than
the duty of a fubject to a King, 'We fee the degrees and differences of dutics
in families, between father and fon, mafter and fervant; in corporate bodies,
between communalties and their officers ; recorders, ftewards, and the like ;
yet all thefe give place to the King's commandments, The bonds are more
fpecial, but notfo forcible, On our part, it concerns us nothing. For firft
s but de canali, of the pipe ; how the King's meffage fhall be conveyed to
us, and not of the matter ! Neither hath the S r any fuch dominion, as
that coming out of his mouth it Er&fﬁth us more than out of a privy counfellor’s,
Nay, it feems to bea great truft of the King’s towards the houfe, when the
King doubteth not to put his meflage into their mouth, as if he fhould fpeak
tothe ity by their recorder : there methinks we fhould not entertain this
n doubt. Ttis one ufe of wit to make clear things doubtful; but it
is amuch better ufe of wit to make doubtful things clear and to that I would
men would bend themfelves.

: - Vor.IV. Xxx A
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Deliver'd by the Kixg’s Attorney,

Sit FRANCIS BACON,

S

In the Lower Houfe, when the Houfe was in great heat, and -

much troubled about the undertakers ; which were thought
to be fome able and forward Gentlemen ; who to ingratiate
themfelves with the K 1nc, were faid to have undertaken,
that the King’s bufinefs thould pafs in that Houfe as his
Majesty could wifh. In the Parliament 12 Facobs.

Mr. SPEAKER,
HAVE been hitherto filent in this matter of undertaking, wherein, 151
- perceive, the houfe is much enwrapped,

FirsT, becaufe (to be plain with you) Idid not well underftand what
it meant, or what it was; and I do not love to offer at that that I do not
throughly conceive, ‘That private men fhould undertake for the commons of
England ; why! a man might as well undertake for the four elements, Itis a
thing fo giddy, and fo vaft, as cannot enter into the brain of a fober man: and
efpecially in a new parliament ; when it was impofiible to know who thould
be of the parliament : and when all men that know never fo little the con-
ftitution of this houfe, do know it to be {b open to reafon, as men do not
know when they enter into thefe doors, what mind themfelves will be of,
until they hear things argued and debated.  Much lefs can any man make
a policy of aflurance, what fhip fhall come fafe home into the harbour in
thefe T had heard of undertakings in feveral kinds. There were under-
takers for the plantations of Derry and Colerane in freland, the better to
command and bridle thofe parts. There were not long ago fome underta-
kers for the north-weft paffage: and now there are fome undertakers for the
project of dyed and dreffed cloths ; and in fhort, every novelty ufeth to be
ftrengthened and made good bya kind of undertaking: Bue for the ancient
parliament of Englond, which moves ina certain manner and fphere, to be
undertaken, it pafles my reach to conceive what it fhould be. Muft we be
all dyed and dreficd, and no pure whites amonglt us? Or muft there bea
new paflage found for the King’s bufinefs by a point of the compafs that was
never failed by before? Or muft there be fome forts built in this houfe that
may command and contain the reft? Mr. .‘;gfakcr, I know but two forts in
this houle which the King ever hath; the fort of affettion, and the fort of
reafon: the one commands the hearts, and the other commands the heads ;
and others I know none. I think Afp was a wife men that deferibed the
nature of the fly that fat upon the fpoke of the chariot wheel, and fid to her-
{clf, whata duft do I raife? So, for my part, I think that all this duft is
raifed by light ramoursand buzzes, and not upon any folid ground,

THe
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Tue fecond reafon that made me filent was, becanée this fiufpicion and
rumour of undertaking fettles upon no perfon certain, It is like the birds of
Paradife that they have in the fudies, that have no feet; and  therefore they
never light uponany place, but the wind carries them away : and fuch a thing
do I take this rumour to be. .

Axp laftly, when that the King bad in his two feveral fpeeches freed us
from the mam of our fears, in affirming dire@ly, that there was no under-
taking to him ; and that he would have taken it to be no left derogation to
his own Majeity than to our nierits, to have the acts of his peopls transferred
to particular perfons ; that did quiet me thus far, that thefe VAPOUTS Were not
gone up to the head, howioever they might glow and eftuate in the bady.

NeverTuELEss, fince I perceive that this cloud ftill hangs over the houfe,
and that it may do no hurt, as well in fame abroad as in the King's ear, I re-
folved with myfzIf to do the [{;url: of an honeft voice in this houfe, to counfel
you what I think to bz the beit. oy

Wuerein firft, 1will fpeak plainly of the pernicions effedts of the accident
of this bruit, and opinien of underwking towards pariculars, towards the houfe,
towards the King, and towards the people,

Seconpry, Iwill tell you, in mine opinion, what undertakin is tolerable,
and how far it may be juftificd with a good mind ; and on the other fide, this
fame ripping up of the queftion of undertakers, how far it may proceed from
a good mind, and in what kind it may be thought malicious and dangerous,

Tuirpry, I will (hew ymmrjtrni?ar advice, what means there are to put.
in

an end to this queftion of unde ; not falling for the prefent upon a
precife opinion, but breaking it, how many ways there be grcwhir:h you
may get out of i, and leaving the choice of them to a debate at the come
mittee.

Anp laftly, I will advife you how things are to be handled at the com-
mittee, to avoid difiraction and lofs of time.

For the firft of thefe, I can fay to you but as the feripture fuith, 87 invicem
mardetis, ab invicem confumemini ; if ye fret and gall one another's reputation,
the end will be, that every man fhall go hence, like coin cried down, of lefs

rice than he came hither.  If fome thall be thought to fawn upon the King’s
Euﬁm!‘s openly, and others to crofs it fecretly, fome fhall be thought prac-
tifers. that would pluck the cards, and others fhould be thought papifts that
would fhufile the cards ; whata mifery is this, that we fhould come together
to fool one another, inftead of procuring the public good ?

Anp this ends not in particulars, but will make the whele houfe con-
temptible : for now I hear men fay, that this queftion of undertaking is the
predominant matter of this houfe.  So that we are now, according to the
parable of Yotbam in the cafe of the trees of the foreft, that when queftion
was, whether the vine fhould reign over them ? that might not be : and whe-
ther the olive would reign over them ? that might not be: but we have ac-
cepted the bramble to reign over us,  For it {eems that the good vine of the
King’s %Lam, that is not fo much in efteem ; and the good cil, whereby
we {hould falve and relicve the wants of the eftate and crown, that is laid
afide too: and this bramble of contention and emulation ; this Abimelech,
which, (as was truly faid by an underftanding gentleman) is a baftard ; (for
every fame that wants a head, is flius populi) this muft reign and rule among(t
us.

Tuen for the King, nothing can be more oppofite, ex diametro, to his
endsand hopes than this: for you have heard him profess like a King, and
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it .ol o i 4l ali | L R
ke 1: gracious King, that he doth not fo much refpect hislﬁ-::ntﬁl ¥
“this demonflration, that the people's hearts are more knit to himithan before,

ow then if the iffue fhall be this, that whatfoever fhall be done for' him,
fhall be thought to be done but by a number of perfons that (hall be laboured
and pack’d; this will rather be a ﬁﬁ-of diffidence and alienation, than of a
‘matural benevolence and affection in his people at home; and rather matter
of difrcputation, than of honour abroad. So that to ipeak plainly to you,
the Kipg were better call for a new pair of cards,, than play upon thefe if they
be pack'd,

Axp then for the people, it is my manner ever to look as well beyond a
parliament, as upon a parliament; and if they abroad (hall think themfelves

betrayed by thofe that are their deputies and attorneys here, it is true we may
bind them and conclude them, but it will be with fuch muemur and infati-
fation as I would be loth to fec,

Tuxse things might be diflembled, and fo things left to bleed inwards ;
but that is not the way to cure them.  And therefare [ have fearched the fore,
in hope that you will endeavour the medicine,

Bur this todo more throughly, I muit proceed to my fecond part, to tell

clearly and diftinctly what is to be fet on the right hand, and what on the
minthis bufinefs, ;
~ FrrsT, if any man hath done good offices to advife the King to call a par-
liament, and to increafe the good affection and confidence of his Majefty to-
wardshis people ; Ifay, that fuch a perfon doth rather merit well than com-
mit any error. Nay farther, ifany man hath, out of his own mind,
given an opinion touching the minds of the parliament in general ; how it is
y are like to be found, and that they will havea due feeling of
the King’s wants, and will not deal dryly or illiberally with him; this man
that but think of other men's minds, as he finds his own, is not to be
blamed. Nay farther, if any man hath coupled this with good withes and
ropofitions, that the King do comfort the hearts of his people, and teftify
isown love to them, by filing off the harthnels of his prerogative, retaining
the fubftance and ftrength; and to that purpofe, like the good houtholder
in the ﬁ:rirfmrc. that brought forth old flore and new, hath revolved the pe-
titions and propolitions of the laft parliament, and added new, I fay this man
hath fown good feed ; and he that (hall draw him into envy for it fows tares,
Thus much of the 1‘%11 hand.. But on the other fide, if any thall mediately
or immediately infule into his Majefty, or to others, that the parliument
is as Caro faid of the Romans, like (heep, that g man were better drivea flock
of them than one of them: And however they may be wife men feverally,
- yet in this affembly they are guided by fome few,  which if they be made and
affured, the reft will eafily follow: Thisis a plainrobbery of the King of
honour, and his fubjeéts nfy thanks, and it is to make the parliament vile and
fervile in the eyes of their Sovereign ;, and I count it no better than a fup-
planting of the King and kingdom. Again, if a man thall make this im-
preflion, that it be for the King to fend | us fome things of thew
that may ferve for colours, let fome eloquent tales be told of them, and
that will ferve ad ﬁriem’w.‘uigopafm, any fuch. perfon will find,  that this

houfe can well fkill of falfe lights, and that it is no wooing tokens, but the
trueft love already planted in the breait of the fubjedts that will make theni do
for the King,  And this is my opinion, touching thofe that may have perfuaded
a parliament, Take it on the other fide (for I mean in all things to deal
plainly) if any man hath been diffident touching the -call of a parliament,
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thinking that the beft means were firft for the King to make his utmoft tryal
to fubfift of himflf, and his own means; 1 fay an honeft and faithfl heart
might confent to that opinion, and the event ‘it feems doth not greatly dif=
credit it hitherto.  Again, if any man fhall have been of apinion, that it is
not a particular party that can bind the houfe; nor, that it is nor thews or
colours can pleafe the houfe; I fiy, that man thmih his fpeech tend to dif-
couragement, yet it js coupled with providence, But by your leave, if any
man fince the parliament was called, or when it was in fpeech, fhall have
laid plots to crofs the good will of the parliament to the King; by poffeffing
them thata few fhall have the thanks, and that they are (as it were) bought,
and fold, and betrayed ; and that that which the King offers them are byt
baits prepared by particular perfons; or have mifed rumours that it is a pack’d
parliament; to the end nothing may be done, but that the parlizment may be
diffolved (as gamefters ufe to call for new cards, when they miftruft a pack :)
I fay, thefe are engines and devices, naught, malign, and feditious,
Now for the remedy, I fhall rather break the matter, as I fuid in the be-
inning, than advife pofitively. Tknow but three ways. Some meflage of
Enclaratinn to the King. Some entry or proteftation amongft our felves, or
fome ftrict and punétual examination. As for the laft of thefe, T aflure you I
am not againft it, if I could tell where to bcﬁil;, or where to end. For cer-
tainly I have often feen it, that things when y are in {mother trouble more
than when they break out.  Smoke blinds the eyes, but when it blazeth forth
into flame it gives light to the eyes. But then if you fll to an examination,
fome perfon muft be charged, fome matter muft be charged ; and the man-
ner of that matter muft be likewife charged ; for it may be in a good fathion,
and it may be in abad, in as much difference as between black and white :
and then how far men will ingenuoufly confes, how far they will politickly
deny, and what we can make and gather upon their confeffion ; and how we
fhall prove againft their denial, it is an endlefs picce of work, and I doubt that
we fhall grow weary of it,

For ameflageto the King, it is the courfe I like beft, fo it be carefully and
confiderately handled : for if we fhall reprefent to the King the nature of this
body asit is, without the veils or (hadows that have been caft vpon it, I think
we fhall do him honour, and our felves right,

For any thing that is to be done among(t ourfelves, I do not fee much
gained by it, becaufe it goes no farther than ourfelves ; yet if any thing can
be wilely conceived to that end, Ifhall not be againtt it; but I think the pur-
pofe of it is fitteft to be, rather that the houfe conceives that all this is but a
mifunderftanding, than to take knowledge that there is indeed a juft ground,
and then to feek by a proteftation to give it a remedy.  For proteftations, and
profefiions, and apologies, T never found them very fortunate; but they rather
encreafe fufpicion than clear it. '

Way then the laft partis, that thefe things be handled at the Committee
ferioufly and temperately 5 wherein I wifh that thefe four degrees of queftions
were handled in order.

FirstT, whethér we fhall do any thing at all init, or pafs by it, and let it

fleep?

Seconpry, whether we fhall enter intoa particular examination of jt ?
Tu1roLy, whether we fhall content our felves with fome entry or pro-
teftation' among ourfelves ?
};:mn fourthly, whether we fhall proceed to 2 meflage to. the King ; and
what? :
' Tuys
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“ Tuus I have told }ﬂ:run}y opinion: . I know it had been more fafe and
politic to have been filent, but it is haps more honeft and loving to fpeak.
The old verfe is ; Nam nulli mrm'i{!é nocet, uocet effe loctetum, . But by your
leave David faith, filui a bonis, & dolor meus revevatus eff.. ‘When a man
fpeaketh, he may be wounded by others; but if he hold his peace from good
fﬁgi he wounds himfelf. ~So I'have done my part, and leave it to you to do
that which you fhall judge to be the beft,

The Effe@ of that which was fpoken by the Losp Kressr

~of theGreaT Sear of England, at the taking of his

~ place in Chancery; in performance of the Cui Arce his
MajesTy had given him when he received the Seal 161 s

EFORE I enter into the bufinefs of the court, T fhall take advantage
B of fo many honourable witneffes to publifh and make known 'fumma-

rily, what charge the King's moft excellent Maje gave me when 1
reccived the feal, and what orders and refolutions my lf have taken in con-
formity to that charge; that the King may have the honour of direction, and
I the part of obedience ; whereby your lordihips, and the relt of the prefence,
fhall {ee the whole time of my fitting in the cery, (which may be longer
or fhorter, as pleaft God and the King) contracted into one hour.  And. this
1 do for three caufes,

FirsT, to give an account to the King of his commandment,

SECONDLY, that I may be a guard and cuftody to my &If, and my own
doings; that I do not fiverve or recede from any thing that I have profeffed in
{o-noble a company.

Axp thirdly, that all men that have to do with the chancery, or the feal,
may know what they fhall , and both fet their hearts and my ears at
reft ; not moving me to any thing againft thefe rules ; knowing that my an-
fiver isnow turned from a nolumus into a nau paffentus, Tt is no more, I will
not, but I cannot after this declaration,

- Axp this I doalfo under three cautions, :

Tiix firlt is that there be fome things of a more fecret and council-Jike nax
ture, which are rather to be ated than publithed, But thefe things which
I fhall fpeak of to-day are of a publick nature, :
~ Tue fecond is, that I will not trouble this prefence with every particular,
which would be too long ; but fele thofe things which are of greateit effi-
cacy, and conduce moft ad fummas rerum; leaving many other particulars to
be%l: down in a public table; according to the gquf example of my laft prede-~
ceffor, in his beginning. g
~ Anp laftly, that thele imperatives, which I have made but to my felf; and
my times, be without prejudice to the authority of the court, or wifer men
that may ficceed me: and chiefly that they are wholly fubmitted unto the
great Wi&Om of my Sovercign, (the abfolutelt Prince in Judicature that hath
been in the chriftian world ;) for ifany of thefe things which 1 intend to be
fubordinate to his directions, 1hall be thought by his Majelly to be mordinaze,
I fhall be moft ready to reform them. Thefe things are but tanquam elbwn
pratoris; for o did the Roman pratirs (which have the greateft affinity
i with

‘29t
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withthe jurifdiction of the chancellor here) who ufed to fet down at their
entrance, how they would ufe their jurifdiction.  And this I 11l do, my
lords, in verbis mafewlis 5 no flourithing or painted words, but fuchas aic fitio
go before deeds, : , -

Tur King's charge, which is my lanthom, refed upon four heads, ;

Tuxe firft was, that I fhould contain the jurifdiction of the court within its
true and due limits, without fwelling or excefs. S o

Tue fecond, thatI fhould think the purting of the great feal to letters
tents, was nota matter of courfe after. Enxodent warrants; but thar T {h
take it to be the maturity and fullnels of the King's intentions : and there-
fore that it was one of the greatelt parss of my truit, if I faw any feruple or
caufe of ftay, that I fhould acquaint him, concluding with a qued dubires ne

eceris. MRUEL
; Tue third was, that [ thould retrench all unneceffary delays, that the fib-
ject might find that he did enjoy the fame remedy againit the fainting of the
feal, and againft the confumption of the mears and citate ; which was fpeedy
jultice ; bis dat, qui cito dat.

Tue fourth was, that juftice might paf with as exfy dmr|gc as mightbe;
and that thofe fame brambles that grow about juftice of needlels charge and ex-
pence, and all manner of exactions, might be rooted out fo far m11|ig=i1t' be.

TrEese commandments, my lords, are righteous, and (as I may term them)
facred ; and therefore to ufe a facred form, T pray God blefs the King for his
great care over the juftice of the land, and give me, his poor fervant, grace
and power to obferve his precepts,

N[:;}w for a beginning towards it, I have fet down and applicd particular
orders to every one of thefc four general heads.

For the excels or tumour of this court of chancery, 1 fhall divide it into five
natures,

Tue firlt i, when the court doth embrace or retain caufes both in matter
and circumftance merely determinable and fit for the common liw: For,
my lords, the chancery is ordained to i‘uﬁpl;rthc law, and not to fubvert the
law. Now to d:{c':ri{c unto you, or delineate what thofe caufes are fand
upon what differences) that are fit for the court, were too long a lecture,
But I will tell you what remedy I have prepared. 1 will keep the keys of
the court my fclf, and I will never refer any demurrer or plea (tending to
dhﬂ)ﬁn: or difmils the court of the caufe) to any mafter of the chancery,
but judge of it myfelf, or at lealt the mafter of the rolls, Nay farther, I
will appeint regularly, that on Tuwefday in every week (which is the dayof
orders) firlt to hear afl motions of that nature before any other, thnt,’th‘n:"t?:b—
ject may have his vak at firft without farther attending, and ' that the court
do not keep and accumulate a mifcellany and confulion of caufes of all
natures, ; , '

THEe fecond point concerneth the time of the complint, and the late
comers into the chancery ; which ftay till a judgment be paficd again{t them
at the common law, and then complain; wherein your lordfhips may have
heard a great rattle and a noife of a praemunire, and T cannot tell what. Bue
that queftion the King hath fettled according to the ancient precedents in all
times continued.  And this I will fay, that the opinion not to relieve any
cafe after judgment, would be a guilty opinion s guilty of the ruin and nau-
{rage, and J:i:riihing of infinite fubjelts : and as the King found it well out,
why fhould a man fly into the chancery before he be hurt? The whole need
not the phyfician, but the fick. But, my lords, the power would be pre-

{erved,
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fecved, but then the practice would be moderate, My rule fhall be therefore,
that in cafe of complaints after judgment, (except the judgments be upan
nibil dicit, which are but difzuifes ndjuggment obtained in' contempt of a
preceeding order of this court) yea, and after verdicts alio, 1 will havethe party
complainant enter into good bond to prove his fuggeflion = fo that if he will
be relieved agzinfta judgment at common law upon matter of equity, he
thall do it, tanguam in vinculis, athis peril.

Tue third point of excefs may be the over-frequent and facile granting of
injunctions for the ftaying of the common laws, or the altering poffefiions ;
wjl::wn thefe (hall be my rules.

J wirL grant no injunction merely upon priority of fuit; that is to fay, be-
caufe this court was firft poflefled : a thing that was well reformed in the late
lord chancellor’s time, but ufed in Chancellor Bram/ey's time; infomuch, as I
remember, that Mr, Dalton the counfellor at law put a pafquil upon the
court in nature of a bill; for feeing it was no more: but, my lord, the bill
came in on Monday, and the arreft at common lew was on Twefday, T pray
the injunétion upon Primit}ruf fuit: He caufed his client that had a }mle
debtor, to put a bill into the chancery before the bond due to him was for-
feited, to geﬁrc an order that he might have his money at the day, becaufe
he would be fure to be before the other. I do not mean to make it a matter
g an horfe-race or pofting who fhall be firck in chancery, or in courts of

W.

- Neiruer will Igrant an injuntion upon matter contained in the bill on-
1y, be it never fo fmooth and fpecious ; but upon matter confeffed in the de-

ndant’s anfwer, or matter pregnant in writing, or of record 5 or upon con-
tempt of the defendant in not appearing, or not anfwering, or trifling with
the court by infufficient anfwering, For then it may be thought the defen-
dant ftands out upon purpofe to get the ftart at the common law, and o to
take advantage ot his own contempt, which may not be fuffered.

As for injunctions for poffeffion, I fhall maintain poffeifions as they were
at the time of the bill exhibited ; and for the fpace of a year before, except the
poffetlion were gotten by force or by any trick.

Nerruer will I alter pofieflion upon interlocutory orders, until a de-
cree ; except upon matter plainly confeffed in the defendant’s anfwer, join-
ed with a plun difibility and infolvency of the defendant’s to anfwer the

15,

proﬁﬁ for taking the poffeflion away in refpect of contempts, I will have all
the proceedings of the court fpent firft, and a fequeftration of the profits be-
fore 1 come to an injunction. : ]

~ Tusz fourth part of excefs is concerning the communicating of the autho-
sity of the chancellor too far ; and making, upon the matter, too many chan-
cellors, by relying too mu_ch;gnn reports of the mafters of the chancery as
concludent. }' kinow, my lords, the mafters of the chancery are reverend
men; and the great mafs of bufinefs of the court cannot be fped without
them; and it is a thing the chancellor may foon fall into for his own eafe, to
rely too much upon them. But the courfe that I will take generally fhall be
this ; that I will make no binding order ugon any report of the mafter’s, with-
out giving a feven night's day at the leaft, to thew canfe againik the report ;
(which neverthelefs T will have done modeftly, and with due reverence towards
them:) and again, I muft utterly difcontinue the making of an hypothetical or con-
ditional order; that if a mafter of thechancery do certify thus, that thenitis ordered
without farther motion ; for that is a furprize, and gives no time for contradiction.

Vor. IV, L s ' Tue
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Twr lalt point of excefs is, if a chancellor (hall be fo mucly of himfelf as
he fhouold ne'gﬁnﬁ affiftance of reverend judges in cafes of ditiiculty, (elpeci-
ally if they touch upon law) or calling them, (hall da it, bat o forma tai-
tun, and give 0o due refpeck to their opinions : whercin, my lords, preferving
the dignity and majcity of sthe court, (which I count rather increafed  than
diminifhed by grave and due affitance) I thall never be found o {overeign or
abundant i mine own fenfe, but I thall both defire and make true wie of af~
filtants. Nay, I afiure your lordfhips, if T fhould find any main diverfity of
opinion of my affiftants from mine own, though | know well the udicature
wholly refides in myfelf; yet I think I fhould have recourfe to the aracle of
the King's own judgment, before T théuld pronounce.  And b much for the
temperate ufe of the authority of this court, wherein the health of the coure
doth much confilt, asthat of the body confifts in temperance. .

For the fecond commandment of his Majeity, touching flaying of gran
at the great feal ; there may be juft canfe of ftay, eitherin the matter of the

rant, or in the manner of paffing the fame.  Out of both which I extrag
E!eﬁ: fixt principsl cafes which T will new make known : All which, neves-
thelefs, T underitand to be wholly fubmitted to his Majetty’s will and pleafure,
after by me he fhall have been informed: for if iteratum mandatum d% come,
obedience is better than facrifice, gorill

Tue firlt cafe is, where any matter of revenue, or treafure, or profit, pal~
feth from his Majefty 5 my firft duty {hall be to examine, whether the arant
hath paffed in the due and natural courfe by the great officers of the revenue
(the Erd treafurer and chancellor of the exchequer) and with theis privity ;
which if I find it not to be, I muft prefume it to have pafied in the dark, and
by a kind of farreption; and will make ftay of it till his Majeity’s pleafure be
farther known. _

SeconpLy, if it bea grant that is not mercly vulgar, and hath not of
courfe paffed at the ﬁﬁ‘n::t by a fac fimile, but needeth ftience, my duty fhall
be to examine whether it hath paffed by the learned counfel and had theie
dockets ; which is that which hi Majefty reads, and that leads him. And
# I find it otherwife (although the matter were not in itfelf inconvenient)
yetThold it jult caule of ftay (for precedent’s fake) to keep men inthe right
way.

'}]rf‘u IRDLY, ifitbe a grant which T conceive (out of my little knowledge)
to be againdt the law ; of which nature Theodgfius was wont to fay, when he
was prefled, 1 faid it, but I granted it not if it be unlawful: 1 will call the
learned counfel to it, (s well him that drew the book as the rett) or fome of
them: and if we find caufe, I will inform_his Majefly of our opinion, either
by my fIf or fome of them. For as for the judges they are judges of grants
patt, but not of grants to come, except the King call them.,

FourTrry, if the grants be againit the King’s book of bounty, I am ex-
prefly commanded to ftay them until the King either revife his book in general,
or give direction in the particular, .

FrrruLy, if asa counfellor of eftate, Ido forefee inconvenience to enfiie
by the grant in reafon of eftate, in refpect of the King’s honour, or difcontent,
or murmur of the le; 1 will not truft mine own judgment, but I will
either acquaint his ﬂ}gﬁy with it, or the council table, or fome fuch of my
lords as I fhall think fic. :

Lastry, for matter of pardons; if it be of treafon milprifion of treafon,
murder, cither exprefied or involute, by a non-obflante ; or ofa piracy, or prae-
munire, or of fines, or exemplary punithment in {tar-chamber, or of fome other

natures ;
3
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natures; I fhall by the grace of God flay them until his Majefly (who is the

fountain of grace) may refolve between God and him (underftanding the cafi:)

how far grace fhall abound, or fuper-abound. :

"AnD if it be of perfons attainted and convicted of robbery, burglary, gre.
* then 'will T examine whether the pardons pafied the hand of any juitice of affize,

or other commiffioners, before whom the ‘trial was made;; and if not, I

think it my duty allo to flay them,

Tuuvs your lordihips fee in this matter of the feal, agrecable to the com-
mandment I have received, T mean to walk in the light; fo that men may
know where to find me: and this publithing thereof plainly, I hope will
fave the King from a great deal of abufe, and me from a great deal of envy ;
when men fhall fee that no particular turn or end leads me, buta general
rule,

'"For the third general head of his Majefty's concerning ]
juftice, T am refolved that my decree thall come m not inftan }r}Pﬂa?'t(g
the hearing, and my figned decree pronounced.  For it hath been 4 manner
much s.:ﬁ:‘:lgl of late in my lord’s laft time, (of whom I learn much to imitate,
and with due reverence to his m::mnarfy let me fpeak it, much to avoid;) that
upon the folemn and full hearing of a caufe nothing is pronounced in court,
but breviates are required to be made ; which I do not diflike in itfelfin caufes
perplexed.  For T confefs T have fomewhat of the cun@ative; and I am of
opinion, that whofoever is not wifer upen advice than upon the fudden, the
fame man is no wifer at fifty years old than he was at thirty, And it was
iy father’s ordinary word, you muft give me time. But yet I find that
when f{uch breviates were taken, the caufe was fometimes forgottena term or
two, and then fet down for a new hearing, or a rehearing three or four terms
after, OfF which kind of intermifiion I fee no ufe, and therefore 1 will pro-
mife regularly to pronounce my decree within few days after my lu:armg 3
and to fign my decree at leafl in the vacation after the pronouncing, For
freth juftice is the fweetcft, And befides, juftice ought not to be delayed ;
and it will alf® avoid all means-making or labouring; for there ought to be
no labouring in canfes, but the labouring of the counfel at the bar,

Acarx, becaufe juftice isa facred thing, and the end for which I am
called to this place, and therefore is my way to heaven ; (and if it be thorter,
it is never a whit the worfe) T fhall by the grace of God (as far as God will
give me firength) add the afternoon to the forenoon, and fome fourth night
of the vacation to the term, for the expediting and clearing of the caufes of
the court ; only the depth of the three long vacations I would referve in fome
meafure free for bufinefs of eftate, and for ftudies of artsand feiences, to which
in my nature I am moft inclined,
* Tuere is another point of true expedition, which refleth much in my felf,
and that is in the manner of givingorders,  For I have feen an affectation of
difpatch turn utterly to delay and length: for the manner of it is to take the
tale ent of the counfellor at bar his mouth, and to give a curfory order, no-
thing tending or conducing to the end of the bufinefs. It makes me rememe
ber what I %lt‘ﬂ.l‘d one fay of a_judge that fat in' the chancery ; that he would
make cighty orders in a morning out of the way, and it was out of the way
indeed ; for it was nothing to the end of the bufinefs : and this is that which
makes fixty, eighty, a hundred orders in a caufe, to and fio, begetting one
another ; and like Pewelype’s web, doing and undoing, But I mean not to
purchafe the praife of expeditive in that kind ; but as one that have a feeling
of my duty, and of the cafe of others, my endeéavour fhall be to hear patiently,

and
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and to caft my order into fuch 2 mould as may fooneft bring the fubject to the
end of his journey. . i yub

As for fuch delays as may concern others, ‘the great abufe'is, that "if the
phintiff have got an injunction to ftay fuits at common l_aw, then he will
fpin on his caufe at length. ~ But by the grace of God, Iwill make injundtions
an hard pillow to fleep on ; for if I find that he profecutes not with effe@, he
may hap, when he is awake, find not only his injunétion diffolved, but his
caufe difinifled. '

Tuere be other particular orders, I mean to ke for non profecution
or faint profecution, wherewith I will not trouble you now, becaufe fimma
Jequar faftigia rerum.  And fo much for matter of expedition, ;

Now for the fourth and laft peint of the King's commandment ; for the
cutting off of unneceffary charge of the fubject, a great part of it is fulfilled
in the precedent article, touching expedition ; forit is the length of fuits that
doth multiply charge chicfly ; but yet there are fome other reshedics tha%ﬂ!n—
duce thercunto. -

FirsT, therefore I fhall maintain firictly, and with feverity, the former or-
ders which I find made by my lord chancellor for the immoderatgand needlefs
prolixity, and length of bills, and anfwers, and fo forth 3 as well in unithing
the party, as fining the counfel, whofe hand I {hall find at fuch bills, anfwers, ée.

SeconpLy, for all the examinations taken in the court, T do give charge
unto the examiners (upon peril of their places) that they do not ufe idle re-
petitions, or needlels circumftances, in {etting down the depofitions taken by
them ; and I would I could help it likewie in commifiions in the country, but
that isalmoft impofiible. .

TuiroLy, 1 hall take a diligent furvey of the copies in chancery, that they
have their juft number of lines, and without open and waftful writing,

Fourtnvry, Ifhall be careful that there be no exaction of any new fees,
but according as they have been heretofore fet and tabled.

As for lawyers fees, I muft leave to the confcience and merit of the law-
yer ; and the eftimation and gratitude of the client: but yet this I can do; I
know there have ufed to attend this bar a number of lawyers that have not
been heard fometimes, fearce once or twice 1 a term ; and that makes the
client feek to great counfel and favourites (as they call them, a term fitter for
Kings than judges) and that for every order that a mean lawyer might difpatch,
and as well. Therefore to help the generality of lawyers, and therein to eafe
the client, I will conftantly obferve that every Tuefday, and other days of
orders, after nine a cleck ftrucken, I will hiear the bar until eleven, or halfan
hour after ten at the leaft, And fince we are upon the point whom I will
lear, your lordfhips will give me leave to tell you a fancy. It falls out, that
there be three of us the King's fervants in great place, that are lawyers by
defcent, Mr. Attorney fon of a judge, Mr, Sollicitor likewile fon of a judge,
and my {elf a chancellor’s fon.

Now becaufe the law roots fo well in my time, I will water it at the root
thus far, as befides thefe great ones, 1 will hear any judge’s fon before a fer-
geant, and any fergeant’s fon before a reader. :

Lastyry, for the better eafe of the fubjeds, and the bridling of contentious
fuits, I fhall give better [t]utis%mm—] cofts where the fuggeftions are not
proved, than hath been hitherto ufed.

Tuere be divers other orders for the better reglement of this court;
and for granting of writs, and for granting of benefices and other
things which I {hall fet down n a table. But I will deal with no other

L)



SPEECH BEFORE THE SUMMER CIRCUITS,
to-day, but fuch as have a proper relation to his Majefty’s commandment ; it
being my comfort that I ferve fixch a mafler that I fhall need to be but a con-
duit for the conveying only of his goodnefs to his people. And it is true,
that I doaffect and afpire to make good that faying ; that gptimus magifiratus
preflat optimae legs ; which is true in his Majefty. But for my felf, I doubt
I fhall notattain it. But yet I have a domeftical example to follow, My
lords, Thave no more to fay, but now I will go on to the bufines of the court.

THE

Which was ufed by the Lorp-Keerer of the Grear Sgar

in the Star-Cuamper before the Summer Circuits, the
Kingc being then in Scotland, 1617.

HE King by his perfect declaration publithed in this place concernin

I judges and juflices, hath made the fpeech of his chancellor, :amuﬂ-umecgf

before the circuits, rather of ceremony than of ufe, For as in his
book to his fon he hath fet forth a true character and platform of a King ; fo
in' this his fpeech he hath done the like of 2 Judge and juftice : which fheweth,
that as his Majefly is excellently able to govern in chief; fo he is likewife well
feen and skilful in che inferior offices and ftages of juftice and government ;
which is a thing very rare in Kings,

YeT nmrtﬁcluﬂ;, fomewhat muft be faid to fulfil an old obfervance ; but
yet upon the King's grounds, and very briefly: for as Salamon faith in another
cafe, In thefe things who is he that can come afier the King ?

- First, You that are the judges of circuits, are as it were the planets of
the kingdom ; (I do you no dithonour in giving you that name;) and no doubt
you have a great ftroke in the frame of this government, as the other have in
the great frame of the world. Do therefore as they do, move always, and be
carried with the motion of your firit mover, which is your Sovereign. A po-
pular judge is a deformed thing: and plaudites are ftter for players than for
agiftrates. Do good to the people, love them and give them juftice ; but let
it be as the Pfalm faith, nibil inde expetfantes ; looking for nothing, neither

raife nor :

¥ YeT ll:l}" meaning is not when I with you to take heed of popularity, that
you fhould be imperious and ftrange to the gentlemen of the country. You
are above them in powtr, but your rank is not much unequal ; and learn this;
that power isever of greateft firength, when it is civilly carried.

_Seconpry, You muft remember, that befides your ordinary adminiftration
of juflice, you do carry the two glafles or mirrors of the flate ; for jt is your
&u:-]yin thefe your vifitations, to reprefent to the people the zraces and “care
of the King : And again, upon your return; to prefent to the King the dil-
taftes and griefs of the people.

Vor.1V, Aaaa Marx
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Marx what the King faysin' his book ; procure reverencéto the King and
the Jaw ; inform my people truly of me, (which we know is hard to do ge=
cording to the excellency of his merit, but yet endeavourit) how zealons ]
am for religion ; how I defire law may be maintained and flourith 5 that every.
court thould have its junifdiction ; that every fubject thould fubmit himilf to
the law,  And of this you have had of late no finall occalion of notice and
rememnbrance, by the great and ftrait charge that the King hath given me as
keeper of his feal, for the governing of the chancery without tumour orex-
cels, ] I

AcAIN, e renata, you at this prefent ought to make the people know and
condider the King's bleffed care and pravidence in governing this rezlm in his
ablence: fo that ficting at the helm of another kingdom, net withour great
affairs and bufinefs ; yet he governs all things here by his letters and dire¢tions,
as pun@tually and perfectly as if he were prefent. i A

I assurE you, my lords of the council and I do much admire thelexten-
fion and latitude of his care in all things.

In the high commiifion he did conceive a finew of government was a litde
fhrunk ; be recommended the care of it P hiv 44

He hath called for the accounts of the laft cirenit from the judges to be
tran{mitted unto hiny in Scotdond. P T

Toucuing the infeftation of pirates, he hath been careful, and is, and
hath put things in a way. .

ALL things that concern the reformation or the plantation of Freland; he
hath given in them punctual and refolute directions. ~ All thisin abfence,

I give but a few initances of a public nature; the fecrets of couneil 1 may
not enter into, though his difpatches into France, Spasn, and the Low-Gous-
tries, now in his abiénce, arc alio notorious as to the vutward fcn-ding_ So
that T muft conclude, that his Majefty wants but more kingdoms, for I jee he
could fuffice to all. e :

As for the ather glafs I told you of, of reprefenting to the King the gri
of his people, without doub: ir};s properly :,rqupff rt ;gﬁ:r the King- mghﬁ
be informed of any thing amifs in the ftate of his countries from the obfer-
vations and relations of the judges (that indeed know the pulle of the coun-
try) rather than from difcourde. - But for this glais (thanks be to God) Tdo
hear from you all, that there was never greater peace, obedience, and con-
tentment in the country ; though the beit governments be always like the
faireft cryftals, wherein every little icicle or “grain is feen, which in a fouler
{tone is never perceived. . 3

Now to fome particulars, and not many: of all other rhirlzga I muft begin
as the King begins ; that is with the caufe of religion, and e pecially the hol-
low church-papift.  St. Auguflin bath a good comparifon of fuch” men, af-
firming, that they are like the roots of nettles which themfelves fting not,
but yet they bear all the flinging leaves : Iet me know of fuch roots, and I
will root them out of the country. _

Nexr, for the matter of religion; in the principal place I recommend both
to you and to the jullices, the countenancing ‘of godly and zealons preachers,
I'mean not feétanies or novellifts, bue thofe which are fbund and conform,
and yet pious and reverend : for there will be a perpetual defection, except
you keep men in by preaching, as well as law doth by punifhing ; and com-
monly fpiritual difealés are not cured but by fpisitual remedies.

NexT, let me commend unto you the repreffing (as much as may be) of
faction in the countries, of which eénfue infinite inconveniencies, and pereur-:

1 bations
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hations of all good  order, and crofling of all good fervice in court or coun-
try, o whereloever. . Cicers, when he was conful, had devifed a fine reme-
dy (amild one, butan effectual and aptone) for he faith, eos gui ofinm perturs
bant reddam otiofes. Thofe that trouble others quiet, Iwill give them quiet;
they (hall have nothing to do, nor no authority thall be put into their hands,
1f i may know from you, of any who aré in the country that are heads or
hands of faction, or menof turbulent {pirits; T fhall give thein Crcers's reward,
as-much as in me s, |

To conclude, ftudy the King's book, and fiudy your felves how you pro-
fit by it, and ell fhall be well. And you the juilices of peace in particolar,
let me fay this to you, never King of this realm did you o much honour as
the King hath done you in his fpeech, bEeheiug your immediate dire€lor,
and by forting you and your fervice with the fervice of ambafladers, and of
his nearelt attendants, Nay more, it feems his Majefty is willing 10 do the
{tate of juilice of peace honour actively slfo ; by bringing in wath time the
like form of commiffien into the government of Scotlond, as that glorious
King Edward the third did plant this commiffion herein this kingdom. And
therefore you are not fit to be copies, except yoube fair written without blots
or blars, orany thing unworthy your authority: And do I will trouble you
no longer for this time.

THE

- ot amd ORES DRl G o |

BSED.BEY
Sit FRANCIS B_4CON,

Lorp-Kz e per of the Great Seal of Eng/and, to Sir WiLr.Joxes,
- upon his calling to be Lord Chief Juftice of Ireland, 1617.

Sir WiLLiAM Jones,

HE King’s moft excellent Majefly being duly informed of your fufe

I ficiency every way, hath mlljr.:d you, E_v his writ now returned, to

the flate and degree of a fegeant at law; but not to ftay there, but
being fo qualified, 1o ferve him as his chicf juflice of his King’s bencli in his
realm of Jreland. And therefore that which I (hall fay to you, muit be ap-
plied not to your ferjeant’s place (which you take but in paffage) but to that
T lace where you are to feutle ; and becaufe I will not fpend time to
delay of the bufinefs of canfes of the court, 1 will lead you the (hort journey

by examples, and not the long by precepts.

Tue place that you thall now ferve in,; hath been formunate to be well ferved
in four ﬁm:ﬁinns before you : do but take unto you the conftancy and inte-
ﬂof Sir Rabert Gardiner 5 the gravity, temper, and direction of Sir *Fames

2; the quicknels, induftry, and difpatch of Sic Humpley Winch; the care

and

]
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and affection to the commonwealth, and the prudent and politic admini-
ftration of Sir Fokn Denbam, and you fhall need no other leffons.  They were
all Lincolns-tun menas youare, you have known them as well in their begin+
nings, as in their advancement, - i .

Bur becaufe you are to be there not only chief juftice, but a. eounfellor of
eflate, I will put you in mind of the great work now in hand, that you may
raife your thoughts according unto it.  Jreland is the laft, ex Jilits Bruropae,
which hath been reclaimed from defolation, and a defart, (in many parts) to
population and plantation ; and from favage and barbarous cuftoms, to huma-
nity and civility. This is the King's wnrl%c in chief: it is his garland of he-
roical virtue and felicity, denied to his progenitors, and referved to his times,
The work is not yet conducted to perfection, but is in fair advance: and this
I will fay confidently, that if God blefs this kingdom with peace and juftice,
10 ufurer is fo fure in feventeen years fpace to double his principal with in-
terelt, and intereft upon intereft, as that kingdom is within the fame time to
double the flock both of wealth and people.  So as that kingdom which
once within thefe twenty years, wife men were wont to donbt whether they
thould wifh it to be in a pool; is like now to become almoft a garden, and
younger fifter to Great Britain. And therefore you muit fet down with
your felf to be not only a juft governor, and a good chief juftice (as if it were
in Englard ;) but under the King and the deputy you are to be a mafter builder,
and a mafter planter, and reducer of Ireland, To which end, I will trouble
you at this time but with three directi

Tue firftis, that you have fpecial care of the three plantations, That of
the north, which is in part acted ; that of Wexford, which is now in difkri-
bution ; and that of Lengford and Letrim, which is now in furvey. - And
take this from me, that the bane of a plantation is, when the undertakers or
planters make fuch hafle toa little mechanical prefent profit as difturbeth the
whole frame and noblenefs of the work for times to come. Thercfore hold
them to their covenants, and the ftrict ordinances of plantation.

Tur fecond is, that you be careful of the King's revenues, and by little and
little conflitute him a good demethe, if it may be, which hitherto is little or
none.  For the King’s cafe is hard, when every man’s land fhall be improved
in value with increafe manifold, and the King ﬂ?aii be tied to his dry rent,

My laft direétion (though firft in weight) isthat you do all endeavours
to proceed refolutely and conftantly (and yet with due temperance and equality)
in matters of religion ; left freland civil, become more angerous to us than
Ireland favage. So God give you comfort of your place. !

After Sir Williom Yones's fpeech :

I had forgotten one thing, which was this, You may take exceeding
great comfort, that you fhall with fuch a deputy; one that (I think) is
@ man ordain'd of God to do great good to that kingdom. And this T think
good to fay to yon, that the true temper of a chief juftice towards a deputy
is neither i‘:ﬂil)é?y to Jecond him, nor fuctioufly to oppofe him.

THE
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In the E-x::ﬂz;umn to Sir Joun Densawm, when he was
- called to be one of the Barohs of the Exchequer.

of you to be one of the barons of the exchiequer, to fiicceed to one of
the graveft and moft reverend judges of this kingdom; for fo I hold
Baron Altham was.  The King takes you not upon credit but proof, and great
proof of your former fervice; and that in both thofe kinds wherein you are
now to ferve: for as y