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4 (4 U F"__/f:f-“ ( Now. 18, 1742. )
"ANSWERS
FOR

The Corporation of Barbers of Edin-
burgh, Purfuers ; |

10

" The Petition of Fobn Wilfon and Gil-
bert Blair Barbers in the Canongate,
Defenders. |

HE Petitioners, with no fmall Affurance, boldly affert,
¢« 'That the Refpondents are no Corporation ; That
I “ it is only the Surgeons of Edinburgh that are the
¢ incorporated Body; That therefore this Complaint
¢ could only have been at their Inftance, and not at the In-
¢ ftance of the Barbers, who are only dependent upon them :”
: According to the Petitioners fhewing. i
3 Wherefore it is neceffary to examine a little into the Titles
' of the Barbersof Edinéu?h, as to their Right of Incorporati-
on: And indeed this is founded in the original Secal of Caufe
Anno 1505, which isexprefly in favours of the SURGEONS
and BARBERS ; the whole Privileges are granted in common
to thefe CRAFTS or TRADES in the plural Number, with
e this only Exception, That no Barber, Mafler or Servant, ufe
or exerce the Craft of Surgery, without be be expert, and know
erfetly the Things that belong to Surgery. Confequently the
%arbers were entitled to exercife the Barber Trade without any
fuch Knowledge : And truly, by this Seal of Caufe, the Sur-
geon and Barber Crafts were ?itcd into one Incorporation, in
the
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the fame Manner as the Mafons and Wrights, and diverfe other
Trades, are in this and every other Burgh.

Notwithftanding that the Barbers were by this Seal of Caufe
on an equal Footing with the Surgeons as to all the Privileges
of their own Trade, yet the Surgeons thought fit in a Manner
to exclude them entirely : For by their A& dated 4th Auguft
1648, mentioned produced 13th Page of the Decreet in favours
of the Barbers after-mentioned, They flatute and ordain, That
in no Time thereafter any Barber (bould be admitted except he
Should be tried and [ufficiently qualified in Chirurgery.

By this means the Barber Craft was in effect extinguifhed ;
for none could thenceforth be admitted thereto, in order to exer-
cife it, unlefs he were likewife a Surgeon. And therefore it
was no wonder, that in the 1682, when all or moft of the
Barbers that were Members of the Incorporation in the r648
may be fuppofed to have been dead, there was fuch Scarcity
of Barbers that the Lieges could not be ferved : This gave
Occafion to the Council of Edinburgh, by their Act of that Date,
to recommend to the Deacon and Iicorporation of Suigeons to
take [ome effectual Courfe, that the City may be furnifbed with a
competent Number of Perfons skillod in cutting of Hair and
taking off Beards, upon Payment of [uchCompafirion as the [aid
Incorporation and thefe Perfons. fhould agree ; And that thefe
Per[ons. E{bmﬁa’ be holden as depending on the [aid Incorporation.

The Barbers that were admitted on the Footing of this A&
could not indeed be deemed Members of the Incorporation ;
and. the Surgeons to make fure Work of it (as they thought)
obtained a Gift from King William, which was ratified in Par-
liament in the 1695, in favours of themfclves and the Apothe-
caries in Edinburgh, whom they {ubftitute in place of the Bar-
bers. This Gift and Ratification is infert on the 1gth Page
of the forefaid Decreet, which entirely excluded the Barbers
from the Privileges of the Corporation. And, had Matters
continued in this Shape, the Petitioners Argument might have
had {ome Foundation,

But
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But, in the Year 1719, the Barbers, being pofleft with a
Spirit of Liberty, made a Pufh for refcuing themfelves from
the {lavifh Dependence under which the Surgeons had brought
them ; and, for that Purpofe, did intend before your Lordfhips,
the Guardiansof the Liberties of the Subjeéts, a Declarator of
their Rights and Privileges againft the Surgeons, and obtained
a Decreet in the 1722, aicertaining the fame,

By this Decreet, Pages 16. & 17. your Lordthips found, That
the Barbers fball in all Time coming bave Power by themfelves
2o chufe annually a Mafier of their own Crafi to frecaed at all
their Meetings, and a Box-mafler for receiving the Money that
arifes from their own Society: That they may chufe their own
(?)ﬁﬁ]:am : That all Barbers to be aamitted thereafter, cither in

own or Suburbs, fball undergo an Examination and Trial
before the Barbers themfelves, and fball pay to them their Up-
fets 5 and that the Barbers of Edinburgh fball have the free
Adminiftration of the fame, and of all their quarterly Ac-
counts or Payments.

And, which comes precifely to the prefent Point, your Lord-
thips declare, That the Barbers by themfelves, on their own
Expence, may profecute all Iucroachers uposi theiv Employment
in Town and Suburbs. Page 17th at the End,

In Purfuance of this Declarator, the Barbers chofe their
own Prefes and other Officers, and applied to the Town-council
for afcertaining their Privileges, and obtained their A& accor-
dingly, dated 3oth May 1722. And tho’, by the Decreet pro-
duced in favours of the Barbers, it appears that the Surgeons
litigioufly difputed the Point of Right with them; yet they
were {o fenfible that this A& was form’d on the Plan of your
Lordfhips Decreet, that their Deacon, fitting in Council,
heartily concurr’d therein, and is one of the Committee to
whom the Council referr’d the Petition for, and who fub-
fcribed the Report in favours of, the Barbers. And by this
A&, Page 7th, it is declared, “That every Barber to be
¢ admitted thereafter, in Canongate, Leith, Portsburgh, Pot-

2 “ teraw
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« teraw, Briflow, Pleafants, and other Suburbs of Edinburgh,
« {hall make Application to the Society of Barbers of Fdin-
“ burgh, and be tried and examined by them, and pay an Upfet
“ of 50 L. Scots.”

Accordingly, ever fince the forefaid Decreet and Aé, all
that fet up in any of the above Places are tried and examined
by the Barbers of Edinburgh, and receive their Adts of Ad-
miflion from them: And the Petitioners in particular have no
other Right to exerce the Barber Craft in the Canongate, than
on their A&ts of Admiffion from the Refpondents, So that for
them to controvert the Privilege of the Barbers of Edinburgh
over the Canongate, or their Right as aSociety or Corporation,
is to cut the Branch on which alone they themfelves ftand : And
’tis furprifing how it could enter their Thoughts to call in
queftion the fame.

The Refpondents prefume, this Recital is fufficient to anfier
the firft Objection moved in the Petition, and laboured at great
Length, viz. T hat the Barbers of Edinburgh are no Corpora-
tion, and bave no Power to profecute a Complaint at therr In-
fiance. Your Lordfhips have exprefly declared the contrary ;
and your Decreet, with the fubfequent A& of Council, is a
Reftoration of them to their ancient Privileges: And it is
upon that Foot they now ftand, not upon the A& of Council
1682 gss the Petitioners idly fuggeft) which with the preceed-
ing Act 1648, and the fubfequent Gift and Ratification, were
fo many Incroachments and Violations of the ancient Rights
of the Barbers, and intended for a total Abolition of them ;
againft which your Lordfhips juftly reftored them, and took
effe¢tual Courfe to prevent the like Violations in Time coming,
by allowing them a feparate Management as a Socicty or
Corporation.

And indeed, at prefent, the Barbers of Edinburgh cannot be
otherwife faid to be united to the Surgeons, than that they are
reprefented in the Town-council by the Deacon of the Surgeons ;
which is the only Preeminence the Surgeons haye aboye them.

But
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But that does not hinder them from being a Corporation in
the moft proper Senfe, fince they have a Prefes and Box-mafter,
a Stock of their own, admit Members to their own Society,
and by themfclves have a Right to profecute Incroachments
on their Privileges. Their Prefes does not indeed fit in
Council with the other Deacons of Crafts ; but what is that to
the Purpofe, as to their being a political Body or not ? In many
Royal Burghs, as Burntifland, Kirkendbright, Deacons of Crafts
don’t fit in Council as (uch ; Muft the Trades in thofe Places be
deemed, for that Reafon, no Corporations?

The fecond Ground of the Petition is, That the Petitioners
claim to be free as to bygone Offences, from the alledged general,
conflant and avowed Prallice of the Barbers of Edinburgh,
wufing their Trade in the Canongate, and the Barbers of the Ca-
nongate practifing within the City; That the Canongate is a
Regality, and that therefore the Barbers of Edinburgh bave no
more Privilege to practife there, than the Barbers of the Ca-
nongate bave to praétife in the City : And, if they bave any fuch,
they ought to declare it as accords.

For Anfiver, There is no doubt but the Barbers of the
City have a Privilege to pradtife in the Camongate, and other
Places above-mentioned ; for, otherwife, they could not grant
Licences or Adks of Admiflion to others to practife there. So
that here again the Petitioners would cut the Branch whereon
they ftand : They were ordained to produce their Acts of Ad-
miflion, which were limited to the Canongate ; but did not do
it, being conicious that fuch was the Tenor of their Grants.

And as to an avowed Cuftom of the Barbers of the Canon-
gate praltifing in the City, it is abfolutely denied. That they
might fometimes in a clandeftine Manner practife the Barber
Craft in Edinburgh, is pofiible enough: But the Refpondents
conftant Method for difcovering Incroachers upon their Privile-
ges is this; At their Quarterly Meetings, Informations are
given of Incroachers; and upon getting a Lift of them, and
previoudly enquiring into the Certainty of the Fa&t, Orders are
given for profccuting them. And it was in purfuance of this

Method
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Method that a Complaint was exhibited againft the Petitioners,
who had frequently tranfgrefled ; and a Check ought to be put
to fuch Prackice, being a plain Incroachment on the Privileges
of the Barbers of Edinburgh. As to the avowed Praclice of
others, the Refpondents know nothing of it; they conveened
all whom they fufpedted, who were to the Number of Five :
And truly the Three others befide the Petitioners were not {o
much as Barbers in the Canongate, and acquicfced in the Judg-
ment of the Dean of Gild Court.

And indeed the Refpondents can fee no Difference betwixt
the Petitioners and the other three, in the prefent Queftion :
For their being Barbers in the Cansngate cannot entitle them
to practife in the City ; for confefledly the Barbers of Edin-
burgh have an exclufive Privilege in that Refpect.

If the Petitioners think themfelves well founded in their Al-
ledgance, That the Barbers of Edinburgh bave no Titlg to
practife in the Canongate, they may infift in a Declarator to
that effet if they pleafe; but it will come with a very bad
Grace from them, who, by their Aéts of Admiffion, have their
fole Privilege of exercing their Trade in the Canongate from the
Society of the Barbers of £dinburgh, and not exclufive of them-
felves.

And however, in the prefent View, it is ridiculous to pre-
tend, “ That, in order to found this Complaint, the Barbers
“ of Edinburgh fhould profecute a Declarator of their Right.”
They have already obtained your Lordihips Declarator, as above,
in the ftrongeft Terms; it cannot be controverted by the Peti-
tioners themfelves that the Barbers of Edmburgh have the {ole
exclufive Privilege within the City.  And,

To fhew that the Barbers of Canongate themfclves are {fenfible
that the Refpondents have an unqueftionable Right to practife
in the Canongate, they have never prefumed to quarrel their
doing fo, tho’ fome of the Refpondents have done it, and pre-
fently doit, by refiding there, and putting out their Bafons in
the moft publick-Manner; whereas the Barbers of Canongate,
confcious that by their Aéts of Admiflion limiting them to the

Suburbs,
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Subutbs, (which, like a bounding Charter, can never be ex-
tended beyond its March) have never dared to refide in Edin-
burgh, or put out Bafons there. But fince the prefent Queftion
is only, Whether the Barbers of Camongate have a Right to
exerce their Trade in Edinburgh 2 ’tis unneceflary to infift upon
the Privileges of the Refpondents with refpect to their prattifing
in Canongate.

The third Point in the Petition is, Thar a Complaint of this
kind could wot be cc??pﬁfamf for recovering Penaltres : That the
Aéts againfl unfree Traders only impofe Confifcation of the Govds
i thoy are deprebended, and that the like holds as to the Run-
ners of Goods: That therefore, unle(s the Petitioners had been
feized with the Utenfils of Shaving, they could net thereafter
bave been profecuted for an Iucroachment : That there is neither
Ait of Parliament nor of Town-council impofing a Penalty in
this Cafe.

The'lllefpondents, for Anfwer, fhall begin with this laft Cir-
cumftance: It is provided by the forefaid A&t of the Town-
council 1722, Page 5. That no Freeman fball proteit in bis
Trade or Employment an Unfreemany, under the Penalty of Forty
Pounds Scots for each Tranfgreffron. And this Penalty was li-
belled for in the Complaint, and it by no means appears to
have been inept : The Prote&tor of an Unfieeman is only an
Acceflory ; and to be fure, if he is fubject to fuch Penalty, the
Unfreeman himfelf, the principal Offender, muft much more be
liable to it.

And, were there no fuch A& of Council, the Nature of the
Thing fhows that every Offence muft be fubjet to a Penalty or
Punithment; And, to be fure, the Incroachment on the Privi-
leges of Freemen is a Tranfgreflion or Delinquency that ought
to be reftrained, and therefore it would of Courfe have been
punifhable arbitrarily by a Fine.

Nor can the Examples appealed to aid the Petitioners. The
Goods of unfree Traders in Merchandifing are declared confif~
cable to the Burgh Deprehender: But will it thence follow,

that
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that every Unfreeman in all other Employments may with Im-
punity incroach upon the Freedoms and Privileges of incorpo-
rated Societies? It does not appear certain but a Profecution at
the Inftance of the Agent for the Burrows would be fuftained
againft unfree Traders, for reftraining them by proper Punifh-
ments from Incroachments on the Liberties of the Royal Bur-
rows ; and likewife that Runners of Goods might be fubjeéted
to condign Punifhment, even tho’ they fhould not be depre-
hended in the Act of Running.

But, whether fuch would be the Cafe or not, it does not meet
the prefent : The Cafe of unfree Merchandifing or Running of
Goods cannot be drawn into Example, as to Bufinefs of a quite
different Kind, efpecially where the Nature of the Thing repu-
diates fuch Expedient. Barbers may practife their Bufinefs of
Shaving and Drefling without bringing with them any Utenfils
or Materials at all, with which they may be furnifhed by the
Cuftomers; And, in fuch Cafe, what can be feized? And, how-
ever, their Utenfils are of fuch Kind that they can eafily be con-
cealed about them; fo that, to limit the Punifhment of fuch
"Tranfgreflion to a Scizure of the Utenfils, were in Effect to in-
demnify the fame.

To which it may be added, that, as thefe Operations are with-
in Doors, ’tis impracticable for the Refpondents to feize even
thefe Implements : And the fame Difficulty occurs to the Sur-
ocons profecuting Unfreemen ; for which Reafon they are al-
ways allowed to prove the Offence by the Oath of the Offen-
der or Witnefles.

And indeed in the prefent Cafe, tho’a Penalty was libelled
in the Complaint, and which, with great Submiflion, was com-
petent ; yet there is none decerned for by the Lord Minto Or-
dinary, who has only found Expence due: And it would feem
certain, that, fince the Petitioners acknowledged the Offence,
the leaft Thing that could be done was to indemnify the Re-
{pondents as to the Expence they have been put to in the Com-

plaint againft the fame, and the Petitioners ought quictly to
have
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have {fubmitted to fuch favourable Sentence. Which leads to
the fourth and laft Particular urged by them, viz. their Ob-

jetions to the Account of Expences ; as to which they like-

wife offered a Reprefentation to the Lord Ordinary, who refu-
fed the fame, and ’tis hoped your Lordfhips will do {o likewife,

This Account amounts only to 8 L. 14 /b. 3 4. and was all
truly laid out in the Profecution, as their Box-mafter wasand is
willing todepone ; fo that there was no Place for a Modification.

The firft Objetion is to the Articles laid out before the Dean
of Gild Court; thefe are all common Dues, and behoved to be
expended, or otherwife the Complaint would not have proceed-
ed : For Example, there are two Fifcals, and each of them
got a Crown, and Half a Crown betwixt their Servants, being
Twelve Shillings and Sixpence ; and they were the only Pro-
curators in the Caufe, and got only the ordinary Fees,

As to the Incompetency of the Dean of Gild Court, which
is urged on this Head, it is affirmed by the Petitioners as a
Thing certain; whereas, by immemorial Ufage, the contrary
holds: The Dean of Gild Court give out conftantly Jedges
and Warrants in relation to Buildings in the Canongate; and
by an A& of the Town-council of Edmburgh, as Superiors
thereof, the Jurifdi¢tion of the Dean of Gild Court is ex-
tended over the Canongate. But the Refpondents have little
Occafion at prefent to labour that Point, or to anticipate your
Lordfhips Judgment thercon, it being a Subjeét of Declarator
prefently depending.

For Gilbert Blair one of the Petitioners lives within the
Liberty of the City, viz. St. Mary's Wynd, and therefore could
make no Objeétion to the JurifdiGtion of the Dean of Gild
Court : And Fobn Wilfon the other was atually cited within the
City, as appears from a Declaration by the Dean of Gild Of=
ficer produced, and could be proven by Witnefles if neceffary ;
and the Jocus delicti founds the Jurifdiction,

And further, the Defenders were ordained by the Court to
find Caution to appear and give in their Anfwers againft the

B then
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then next Court-day ; and accordingly Tobn Wilfon did find
Caution for that Purpofe, which prorogated the Jurifdiction, were
it otherwife incompetent,

*T'is true, this Ordinance is complained of as an A& of In-
juftice ; but asit was conform to the Rules of Court, fo, if he
had thought it wrong, he ought not to have complied with it,
but thereon raifed his Advocation; and his freely nbrempcrmg
the A&, excludes him from all ObJet?tmn thereto, or to the
Jurifdiction.

Objection is made in the next place to the Expences relating
to theBill of Advocation. Thefe in whole are only 1 Z. 18 /5,
including one fingle Confultation to a Lawier at a Guinea; and
the Petitioners are in the wrong to {uggeft, that there are two
on that Head.

It is a Novelty to obtrude a Purfuer’s advocating of Confent,
as a Confeflion that there are juft Grounds for the Advocation :
The Motive for fuch Conduct in the prefent Cafe is obvious;
namely, That thereby the Sentence proceeding from your Lﬂrd-
thips would bave the more Authority, and prevent new Ex-
pence of difcufling a Sufpenfion, which the Petitioners would
probably have raifed, fince they appear not a little litigious,

This Society confifts of above Seventy Members, and have a
great many poor Members, Widows and Orphans, and are at
the Expence of maintaining two Orphan-girls in the Trades
Maiden-hofpital by your Lordfhips forefaid Decreet; and, if
Incroachments upon their Bufinefs by Unfreemen are not re-
ftrained, they will be very great Sufﬁ:nrs, and the Corporation
at laft may be thereby utterly ruined.

Upon the whole, *Tis hoped, that, as your Lordfhips have
cftablifhed the Privilegesof the Sm:u.ty of Barbers of Zdinbur b,
fo you will maintain the fame by your Juftice againft all In-
cmat:hmcnts and therefore refufe this Bill, and add the further
Expence occafioned by anfwering the fame.

In refpect whereof, &Ke.
AND. M'DOUALL,



