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health, fo far as fhe knows. Depones, That the night
before her mafter died, fhe faw Andrew Stewart m the
houfe of Eaftmiln ; and that fhe was told by Elifabeth
Sturrock and Mifs Clark, the nighl: thereafter, that the
faid Andrew Stewart had retired with Mrs Ogilvie into a
private room. Depones, That the morning of the day
her mafter died, breakfaft was ready betwixt eight and |
nine, a little fooner than ordinary : That fhe faw her
miftrefs make vp the bowl of tea in prefence of her mo-
ther-in-Jaw and Mifs Clark, for Andrew Stewart was not
then up: That (he followed her miftrefs up ftairs, wanting
fome beef out of the beef-ftand, and faw her go ifito a
clofet adjoining her mafter’s room: That the deponent
followed Ler into the clo'et, demanding the beef; but
~ zhat her miftrefs bade her go down ftairs, as fhe was not
ready yet; and that fhe was always wanting fome-
thing ; and that Mrs Ogilvie appeared to be in a pallion
at her : That her mafter was at that time in bed; and
that, when the deponent was in the clofet, fhe faw
Mrs Ogilvie ftirring about the tea with her face to the
door; and that, upon what her miftrels faid to her
as above, (he went out of the clofet down to the kit~ -
chen; but that fhe did not fee her miftrefs, when in the
clofet, put any thing into the tea. Depones, That at
this time fhe faw Alexander Lindfay, a fervant-lad in
the houfe, flanding upon the ftair-head, near the clofet.-
door, at the time her miftrels was in the clofet. Depones,
That her mafter got up between nine and ten, and firft
went to the ftables to fee his horfes fed, and then to the
Shilling-hill, where he converfed with fome of his te-
nants: That, in bis returning towards the houfe, (he faw
him vomiting, and fiill more when he came into the
kitchen ; and that, when he was there, Mrs Ogilvie came
into the kitchen and ordered Elifabeth Sturrock'to help
him vp flairs, and followed bhim herfelf. Depones, That
fome time thereafter fhe was ordered to carry up fome
clean water for ber mafter for drinking, which fhe did in
the fame bowl that he got his tea in from Mrs Ogilvie ;
but that (he fi:(t fynded the bow! with fome water : That
fhe went up ftairs with the bowl into her mafter’s room,

arJ found him in bed ; but that, upon fceing the bowl,
he
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Dundee; but how Iong ago he cannot fay, there being &
fivall demand for arfenick at any time. Caufa feientia
patet, Andall this is truth, as he fhall sanfwer to God.
Depones, That be wrapt it up in the form of a penny-
worth of fouff under three paper-covers. Depones, That
the arfenick which he fold as above was white arfenick.
Depones, that he cannot take upon him to fay, from
looking at arfenick, whether it be arfenick or not; nor
can he fay from the tafte, for he never tafted it ; but
that he bought this as arfenick, had the name marked up-
on it vpon the package, and heard from thofe he {0l it
to, that it had killed rats, asabove mentioned. Depones,
upon a further interrogatory, that he. heard of Mr Ogil-
vie of Eaftmiln’s death after the time that he fold the
arfenick to the Lieutenant. Cazfa feientie patet. And
this is alfo truth, as be fhall anfwer to God. "
(Signed) Ja. CARNEGIE.

ALEX., BoswELL,

Lieutenant GEORGE CAMPBELL, of the late eigh-
ty-ninth regiment, unmarried, aged about twenty-two,
being folemnly fivorn, purged of malice, partial counfel,
and interrogate, depones, That he has known Lieutenant
Ogilvie the pannel thefe five years palt = That in the be-
ginning of June laft, ashe thinks, the pannel called for
the deponent at Phinhaven, and defired him to go along
with bim to Brechin, becaufe he wanted to fee his old
landlord William Finlay vintner there: That they ace
cordingty went to Brechin, and put up at Colin Smith’s
vintner, and the pannel called for James Carnegie fur-
geon there, but had no converfation at that time apart
from the deponent: the pannck invited Mr Carnegie to:
dinner, after he and the deponent fhould return from the
fithing, which "they were going to next day; and ac=
cordingly he came te dinner, and the pannel and Mr Car-
negie went out after dinner to another room, and had
fome private converfation for fome few minutes, and then
returned back to the deponent ; and the deponent and
the pannel went to Phinhaven that night, it being Fri-
day’s night, and he ftaid with the deponent Saturday and
: Sunday
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toms that occur in poifon by arfenick, are vomiting, and
evacuating downwards, and a great fwelling  in the
tongue, and a blacknefs in the breaft. And being further
jnterrogate, depones, That there was no appearance of \
ulcers in this cafe, either in the tongue or the lips. De-
pones, That the deponent propofed to open the body ;
but he was oppofed by Alexander Ogilvie, on account
that Doétor Ogilvie from Foifar was not there; but, as
far as the deponent knows, it was not oppoled by either
of the pannels. And further depones, “That he believes
every thing in the body would, after being fo long dead,
be in a ftate of putrefaction; {o that he doubts if the poi-
{on would have been certainly difcovered though ‘the bo-
dy had been opened. Cauja [cientie patct. And this
is truth, as he (hall anfwer-to God. '
(Signed) GILBERT Ramsay.
James FERGUSON.

Doctor JOHN OGILVIE, pbyfician in Forfar, aged
forty-eight years, married, being felemnly fworn, purged
of malice and partial counlel, and interrogate, depones,
"That he heard that the late Eaftmiln died upon the fixth
of June laft; and that a few days after that, the depo-~
nent was defired by the Sheriff-fubititute of Forfar-fhire
to go to Eaftmiln to infpect the corpfe of the defuné :
That the deponent forthwith obeyed their order, and ar-
rived at Eaftmiln upon the twelfth of June laft, about
noon : That vpon his arrival Alexander Ogilvie, the de-
funé’s brother, defired the deponent to go and infpect the.
corpfe, which were then lying in an out houfe ; That he
found the corpfe in its grave cloaths, and in a coffin ; and
havipg infpected the body, he obferved that the face, the
arms, and feveral other parts of the body were black and
Jivid, and that the nails were remarkably black ; and as
1o the tongue, it was locked faft by the jaws, fo that he
could only obferve a fmall part of it, which projected be-
yond the teeth,which partbeing the tip of the tongue, he ob-
{erved tobe white 2nd rough, and of a very unufual appear~
ance : ‘That the breaft waswhite, and the lips pretty much

ofa patural colour: That from the appearatices above defcri-
' bed,
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nant’s refufing to return to the houfe, becaufe of the re-
ports raifed againft him. Depones, That before the day
on which Eaftmiln died, the deponent never heard that he
was ever troubled with any violent vomitings or pur=
-gings. Being interrogate, Whether, to the deponent’s
knowledge, Eaftmiln did not continue in the fame ftate
of healthafter his marriage that he was for a year before!
depones, That he never heard him complain before his
marriage ; but bas heard him often complain after it,
though he was as intimate with Eaftmilo before his mar-
riage as after it. Caufa fcientie patet. And this truth, as
bhe thall anfwer to God. And being further interrogate
depones, That the Monday after the pannels were put in
Forfar jail, Alexander Ogilvie youngeft brother to Eaft-
miln, rouped the ftocking upon the farm of Eaftmiln that
belonged to his deceafed brother : That he gave it out,
‘that he did this by authority of a letter from his brother
the Lieutenant: That be received the ready money got
at theroup; and that the bills were taken payable to
him at Martinmas next. Aad this is alfo truth, as he
thall anfwer to God. :

(Signed) James Mirram.

Henry HoME.

JEAN WALLACE, fervant to George Spalding of
Glenkilrie, unmarried, aged thirtyand upwards, being fo-
lemnly fworn, purged af malice, and partial counfel, exa-
mined, and interrogate,- depones, That fhe was fervant
in the deceafed Eaftmiln’s family for three years, and left
it, as fhe thinks, about fix years ago: That the laft year
{he was in his fervice, as he thinks, Eaftmiln had an ulcer,
and was attended by Dr Ogilvie : That fince that time
the deponent had little occafion to fee Faftmilo, and did
ot hear him make any complaints of his health ; but that
the deponent from his looks did not think he wasin good
health. Depones, That while he wasbad of the ulcer, he
was confined, as fhe thinks, for {ix weeks, and {he herfelf
fat up frequently with him. Cau/a [cientiz patet. And
al] this is truth, as fhe fhall anfwer to God. And De-
pones, fhe cannot write.

(Signed) Arex.BosweLlL.
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ceedings themfelves, which till now have been in the
hands of the jury; and as it is their earneft.defire to ftate
thefe in the moft proper and becoming manner, he there-
fore ‘moved the Court, in bebalf of both pannels, That
they be allowed a reafonable time to prepare, ftate, and -
fupport the particulars, of the heads of which they fhall
furnifh a note to his Majefty’s Advocate this very night,

ADVOCATUS anfwered, That the record of the trial
bas been open, and fubjet to the confideration of the
counfel for the pannels, during the whole courfe of the
trial: That, if any objection is to be taken againft the
courfe of procedure during the trial, it is neceflary that
fuch objection fhould be taken and tried before the jury is
difcharged ; but as the counfel for the pannels have moved
no objection or plea in arreft of judgment, and have only
moved for a delay, in order that they may bave further
time to find out and move fuch plea, he infifted, That this
is no plea ; and therefore craved judgment upon the ver-
di&, unlefs the counfel for the prifoners fhall ftate a fpecial
and legal plea, why fuch judgment fhould not pafs.

¢ The Lord Juftice-Clerk, and commiffioners of Jufti=

% ciary, having confidered the foregoing debate, declare,

¢ That they will proceed to give judgment upon the ver=

« di&, unlefs the procurators for the pannels will forth-
¢ with ftate fpecial reafons in arreft of judgment.

| (Signed) Givs. Errior, L P. D.”

« The Lord Juftice-Clerk, and Commiflioners of Jufti-
¢ ciary, having heard the procurators for both parties,
< upon the reafons for arreft of judgment, they appoint a
¢ minute of debate tobe made up and engrofled in the
¢ record of court ; and fuperfede advifing thefaid verdict
¢ and debate till to-morrow at eleven o'clock before
¢ noon ; and continue the diet till that time; and or-
¢ dain the pannels to be carried back to prifon.”

]
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Clark, againft whom objections had been proponed by the

pannels, but over-ruled, and a proteft for remeid of law
taken thereon. This, it isapprebended, was an actual
adjournment of the trial; at leaft, it had all the bad ef-
fedts of an adjournment, an opportunity being given to
converfe with the jurymen in private, to follicite them,
and to offer evidence, which the pannels and their coun-
fel had no opportunity to fee or hear ; an event which the
law of this country has been particularly eareful toavoid ;
and has confidered the preventing fuch things, and giving
abfolute fecurity againft them, to be a fandamental point
in a trial by jury, as appears by the act 1587. ch. gr1.
whereby, ¢ Our Soveraine Lord, confidering the wranges
¢ alledged fuftained by diverfe noblemen and others,
¢ lieges of this realme, being accufed of treafon, be folle-
¢ fiting, boafting, and menacing of the aflize, after they
¢ were inclofed, the accufers and other perfones, their fa-
«¢ yourers, having liberty to pafs to the faid affize, and to
¢ produce to them fic writs and witnefles, and uther
¢ probation, as they pleafed, to verify the crime outwith
¢ the prefence of the partysacculed ; quhairby the juft
¢ defence of their lives, lands, and honours, was taken
¢ away; therefore our faid Sovereign Lord, with advice
¢¢ and confent of the eftates of this prefent parliament,
¢ has tatuted, declared, and ordained, That, inall times
¢ coming, the baill accufation, reafoning, writes, wit-
¢ nefles, and uther probation, and inftruction whatfom-
¢ ever of the crime, fall be alledged, reafoned, and de-
¢ duced to the aflize in prefence of the party accus’d, in
¢ face of judgement, and no otherways.” ;

From which ftatute it is plain, the legiflature meant

effectually to guard againft every dpportunity of making
any impreflion upon the minds of jurymen, excepting by
what was faid and done in open court, and in prefence of
“the pannels; and all the falutary effeéts of this {tatute
muft be eluded, if opportunity is given for the counfel for-
the profecutors, or others, to follicite, praétife upon, or
argue with the jurymen, during the courfe of the trial,
in private, by permitting them to leave their feats, di-
fperfe thro’ the houfe, and converfe privately with what-

cver
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ever perfon they think proper: That, in like manner,
about four of the clock in the morning of Tuefday the
thirteenth of Auguft, at leaf(t, between the hours of three
and five of the morning of that day, the jury difperfed
again in the fame manner ; and, in their abfence, part of
the depofition of Elifabeth Sturrock, one of the witnefles,
was taken down: That, about that time, the court like-
wife broke up, no quorum of the judges continuing on the
bench; the Lord Kaims only remaining there, the reft
retiring and converfing in private with fundry of the jue
ry and others; and, upon that occafion likewife, the jus
ry eat, drank, and converfed in private with different
perfons, and in particular, with the counfel for the profe-
cutor ; whereby the trial wasagain interrupted: That no
roll was called; nor was it any ways afcertained that
they re-aflembled, the Lord Kaims only calling out,
 Gentlemen of the Jury, Are you all there?”” and the
depute-clerk of Jufticiary anfwering, I fee fifteen;”
but no anf{wer was returned by the jurymen themfelves.
“That, in this cafe, the court was moft unqueftionably ad-
journed, as no quorum of the judges remained fitting on
the bench ; and though no aét of adjournment appears in
~ therecord, yet, it is humbly apprehended, That that, in-
{tead of mending matters, renders them worfe; for an ad-
journment via faffi, is, unqueftionably, as much an ad-
journment as one made by order of court, having all the
bad confequences of it, and many more. That it is an
adjudged point, that, after a jury is charged with a pans
nel, the court cannot be adjourned till the jury is inclofed.
_ This was folemnly determined in the cafe of Janet Ro-
nald, who was tiied, in May 1763, at the circuit-court
of Perth, for the crime of giving poifon to her fifter; in
which calfe, after the proof was concluded, and while his
Majelty’s Advocate was addrefling the jury, one of the
jurymen happened fuddenly to be taken ill, and appear-
ed incapable of doiug his duty at that time; for which
reafon the court was adjourned till next morning, when
that jurymanbeing recovered, and thejury again re-affem-
bled, were inclofed, and returned a verdiét again(t the pri=
foner, finding her guilty, art and part of the crime lil'i-e]-
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time ; yet the praof went on in the mean time, the wit-
nefles were examined, and their depofitions taken down
in writing in the mean time, he paying no attention
thereto, nor was he capable of doing fo at the time; fo
that he could no more judge of what was faid or done at
that time, than if he had been twenty miles ablent: That
~on fundry occafions jurymen did retire without leave afk-
ed or given, and went out of the room where the court
was {itting : That it is in vain for his Majefty’s advocate,
to plead the neceflities of nature as an excufe in fuch
cafes; for there is a remedy known and commonly prac-
tifed, when thofe neceflities oblige the jurymen to with- -
draw, viz. leave is afked of the court, which orders a
macer to attend the juryman, that no perfon may have
any private intercourfe with him during the time he with-
draws, and the trial is {topt till he returns

That, by the a& concerning the regulation of the ju-
dicatories, pafled in the third Seffion of the fecond par-
liament of King Charles the Second, -in the roth article
concerning the Juftice-court, it is enatted, “ That, in
¢¢ all criminal purfuits, the defender. or his advocates,
¢¢ be always the laft fpeaker, except in cafe .of treafon
¢ and rebellion againft the King.” Which aét, though
alter’d as to profecutions not extending to the lofs of
life. or to demembration, before the Court of Jufticiary,
or in Circuit-courts, and where the evidence is not taken
down in writing, by the a& 210, Geo. IL. chap. 19. § 18.
yet remains in full force as to all other criminal courts,
and as to all trials brought in this court which may ex~
tend to the lofs of life or limb, and when the evidence
is taken down in writing. That this flatute notwith-
ftanding, after the advocates for the pannels bad con-
cluded their fpeeches to the jury, and nothing remained,
by the forms of Court, but to inclofe that jury for the
purpofe of returning their verdict, one of the judges did
addrefs himfelf to the jury, in a fpeech concerning this
trial, and the credibility of particular witnefles, whereby
the pannels were deprived-of a legal and molt material
privilege, wiz. the impreflion that muft be left by the laft
pleader upon the minds of the jury in their behalf

That
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jmmediately below, at, and under the eye of the
court ; and the infinuation, that fome of the jury may
have taken too much liquor, is falfe and injurious to the
knowledge of the court, and was not fo much as infi-
nuated in the debate when the jury was prefent, and
is now, for the firlt time, thrown into this minute.
One of the jurymen being indifpofed, rofe from his feat
and walked for fome time behind the feat, but beard the
whole evidence. That no criminal trial, where fuch re-
frehment of the jury has been neceffary, was ever carried
on in a manner {o little exceptionable as the prefent ; and
the tendency of the pannels plea is to {how, that no cri-
minal has been legally condemned in Scotland, in any
cafe where the trial has continued for fuch a time as to
require refrefiment to the jury, or the retiring of any jue
rymen, or the relieving the neceflities of nature. That
during the time the jury were refrefhing themfelves the
firft day, Anne Clark was under examination, which lafted
eight hours, and remained in her place, under the imme-
diate eye of the court, till her examination was refumed
vpon the return of the jury to their places; and no perfon
{poke to her, except the macer of court, when he gave her
fome bread and wine. And during the whale courle of
the trial, upon notice given, that any of the jury had re.
tired to eafe nature, the proceedings ftopt till his return ;
{o that, though from the necefity of the thing, the court
did, for fome fhort intervals, ftop proceeding in the proof,
yet there was no adjournment of the court ; and this ap-
pears from the record of the court, which the pannels can-
not difprove ; and the court remained full, without one
moment’s interval, during the whole courfe of the trial ;
and as all the fadts ftated in the plea oftered for the pan-.
nels paffed in prefence of the court, and as it is not pre-
tended that any wrong was done, or any exception ta-
ken, in bebalf of the pannels, to any part of the procedure
during the whole trial, far lefs after the jury was incloled,
no proof can be allowed of the facts upon which the plea
is founded, and the court muft take them upon their 6wn
knowledge. The late cafe of Janet Ronald has no rela-
tion to the prefent cafe; for there the court was adjnurg .~
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