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- The Authors |
PREFACE

r I ~NHere is a general Belief, that
the Parliament of England
was at firft an Imitation of the

Affembly of the Three Eftates in France ;

therefore in order to prepare the Under-

Jlanding in the Recerche we have in
band, it is proper togive a brief Accompt
of the mode of France in thofe Affermblies:

Scotland and Ireland being alfo under

the Dominion of the Hing of England ;

@ touch of the manner of their Parlia-

ments [hall be by way of Preface.

1. InFrance, the Kings Writ oeth
to the Bailiffs, Senefchals, or Stewards of

Liberties, who iffue out Warrants ‘to all

2.5  fuch




The Author’s Preface.

fuch w8 'bave Fees and Lands within:

their Liberties, and to all Towns, requi-
ring all [uch as have amyComplaints,
to meet in the Principal City, there to
choofe two or three Delegates, in the name
of that Proviuce, to be prefent at the
General Alfembly. |

At the day appointed, they meet at
the Principal City of the Bailiwick.
7be King's Writ is read, and every man
called by name, and [worn' to choofe ko-
neft men, for the Good of the King and
Commonwealth, to be prefent at the Ge-
neral Affembly as Delegates, faithfully to

deliver their Grievances,and Demauds

of the Province, Then they chocfe their
Delegates, and fwear them. Next, they
sonfult what is meceffary to be complained
of, or what s to be defired of the Hing:
and of thefe things they make a Catafogue

or Index, And becaufe every man fhould

ﬁee{y propound bis Complaint or De-
‘mands, there is ‘a Cheft placed r;-tbe
i PRy . A owe

. = = ] —— —_—

T o T— i L




B
I

e
thy

it

lan
b
i)
F/ 4
It

ar

Y
i

1
W
le

ke

The Author’s Preface.

Jown-Hall, into which every man may
caft bis Writing. After the Catalogue is
made and Signed, it is delivered to the
Delegates to carry to tbe General Af-

fembly.

All the Bailiwicks are divided into
twelve Claffes. 7o avoid confufion, and
to the end there maynot be too great De
lay in the Affembly, by the Gathering
of all the Votes, every Claffis compiles a
Catalogue or Book. of the Grievances
and Demands of all the Bailiwicks
within that Claffis, then thefe Claffes
at the Aflembly compofe one Book of
the Grievances and Demands of the
whole Kingdom. This being the order of
the Proceedings of the third Eflate 5 the
like order is obferved by the Clergy and
Nobility, Whenthe three Books for the
three Eftates are perfelled, then they pre-

[fent them to the King by their Prefidents.

Firfi,the Prefident for the Clergy begins
bis Oration on bis kaees, and the King
A4 COmt=
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The' Author's Preface,
commanding, be flands up bare-Feaded,
and proceeds. And [o the next Prefident
for the Nobility dotb tke like. But the
Prefident fir the Commons begins and
ends bis Oration on bis Ryees. Whilft the
Prefident for the Clergy [feaks, the reft
of that Order rife up, and ftand bare, till
they are bid by the King to fit down, and
be covered, and [0 the like for the Nobi-
bity. But whilfi the Prefident of the Com-
mons [peaks, the reft are neitker bidden to

fit, or be covered. 7husthe Grievances

and Demands being delivered, and left
to the King and His Counfel, the Gene-
ral Affembly of the three Eftates endeth,
Atque ita totus actus concluditur.

« Thus it appears, the General Affembly
was but an orderly way of prefenting the
Publick Grievances and Demands of the
whole Ringdom, to the confideration of the
Hing : Not much unlike the antient
Ufage of this Kingdom for a long time,
when all Laws were nothing elfe but the
. 1) King's
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The Author’s Preface,
King's Anfwers to the Petitions prefented
to Hiim in Parliament, as is apparent by
wery many Statutes, Parliament-Rolls,
and the Confeffion of Sir Edw. Coke.
2. InScotland, about twenty dayes be-
fore the Parliament begins, Proclamati-

- “on is made throughout the Kingdom;to de-

liver in to the Hing's Clerk or Mafler of

" the Rolls, all Bills to be.exbibited that

Seffeons, before a certain day: then are
they brought to the King, and perufed by
Hin : and onely fuch as be allows are put
into the Chancellour’s band, to be pro-

pounded in Patliament, and none others »

And if any man in Parliament [peak. of

another matter, than is allowed by the
King, the Chancellour tells bim, there s
no fuch Bill allowed by the Hing, When
they bave paffed them for Laws, they are
prefentedtothe King, who, with bis Sce~
pter put into His hand by the Chancellor,
ratifies them, and if there be an thing

the King diflikes, they raze it out befire.

3. In




" The Author's Prefice.

3. InTreland, the Parliament, a5 ap-
pears by a Statute made in the Zenth
year of Hen. 7. c. 4. is to be after this
manner: No Parliament i to be bolden
but at [uch Seafon as the King's Licute-
nant and Councel there, do firft certifie
the King, under the Great Seal of that
Land, the Caufes and Confiderations,and
all fuch ASis a5 they think fit fhould pafs
in the [aid Parliament. And fuch Cau-
Jes and Confiderations, and Afts a irmed
by the King and bis Councel to be good
and expedient for that Land : And His
Licence thereupon as well in affirmation
of the [aid Caufes and Atis, asto [ummon
the Parliament under His Great Seal of
England bad and obtained. That done,

" a Parliament to be bad and bolden after
the Form and E%eéi afore rebearfed , and
i any Parliament be bolden in that Land
contrary tothe Form and Provifton afore-
[faid , it is deemed void, and of nome Lf-
fetin Law, It isprovided, that all fuch

Bills

|

s
q
ih



T i Ty T e W B TR AL TSR E BT OF O T 7

The Author’s Preface,

Bills as fball be offered to the Parligment
there ; fball firft be tranfmitted bither

- under the Great Seal of that Kingdom,

and baving received Allowane and Ap-
probation fere, Jhall be put under the
Great Seal of this Kingdom, and fo re-
turned thither to be preferred to the Par-
liament. By a Statute of 3 and 4 of
Philip and Mary, for the expounding of
Poynings Aét, it is ordered, for the
Hing's Paffing of the faid Afis in fuch
Form and Tenor as they fbould be fent
into England, or elfe for the Change of
them, or any part of them.

After this fhorter Narrative of the U-

fage of Parliaments in our Neighbour

and Fellow Kingdoms, it is time the in-
quifitio magna of our own be offered to
the Verditi or Fudgment of a moderate
and intelligent Reader.
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other Precedents, -explaining the Writs of Sum-

j 1
_! r Prefensment of divers Statutes, Records, and |
" | mons to Parliament : fbewing, E

I. That the Commons by their Writ are onely to
{afwm and Confent to the Ordinances of Parliament, |

' ¥ IL. That the Lords or Common Councel by their
' Writ are only to Treat, and give Counfel in Patlia-
ments v 0

. YML. That the King Himfelf only Ordains and makes
Laws, and is Supreme Judge in Parliament.

Rob. Cotton. Jo. Selden. ,:'

18 With the Suffrages of N v

: B Hen. de Bra&ton, Hen. Spelman.

1 Jo. Britton. Jo. Glanvil. f
Tho. Egerton. Will. Lambard.
Edw. Coke. Rich. Crompton : 1D
Walter Raleigh Will. Cambden, and M
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Free-holders

GRAND-INQUEST
Touching J il

Our Sovereign Lord the King,
and His Parliament.

Very Free-hclder that hath a Voice in the

Ele&tion of Knights, Citizens or Bur-

1 geffes for the Parliament, ought to know

with what Power he trufts thofe whom

the choofeth, becaufe fuch Truft is the Foundation of
the Power of the Houfe of Commons.

A Wit from the King to the Sheriff of the Coun-
ty, is that which gives Authority and Commifiion
for the Free-holders to make their EleGion at the
next County-Court-day .after the Receipt of the

Writ 5 and in the Writ there is allo expreffed the

Duty and Power of the Knights, Citizens and Bur-
gefles that are there eleCted. ' %
. | B iy he




2 The Free-holders Grand Inqueft.

The means to know what Truft, or Authority
the Country 6t Free-holdeérs confer, or beftow by
their Election, isin this, as in other like Cafes, to
have an ¢ye'to the words of the Commiffion, or
Writ it felf: thereby it may be feen whether that
which the Houfe of Commons doth a& be within
the Limit of their Commifhion : greater or other
Truft than is‘'comprifed in the Body of the Writ, the
Free-holders do moty or cannot give if they obey
the Writ: ‘the Writ'being Latine, and not extant
in Englith, few Free-holders underftand it, and
fewerrobferve its I-have rendred it in Latine and
Englifh. ' '

Rex Vicecomiti falut’, e,

Via .:feyﬂmﬁtmmm & Alfenfue Concilii noftri pro
quibufdam ardwuis & urgemibus Negotiis, Nos, j?-

tum, & defenfionem vegni noftri Anglie, & Ecclefie
Anglicane concernen’y quoddam Parliamentum noftrum
apud Civitatem noftram Welt. duodecimo die Novembris
prox. futwr’ teneri ordinavimus, @ ibid. cum Prelatis
Magnatibus, & Proceribis dicii regni noftri colloguinm
babere & tralt . Tibi precipimus firmiter injungentes
wod falta proclam. in prox. comitat’ tuo poft receptionem
gmjm brevis nojtri tenend’ die & loco predict. duos milit’
gladiis cinti’ magis idoneos & difcretos comit’ predicii,
&~ de gualib. civitate com’ illing duos Cives, & de quo-
libet Burgo dmos Burgenfes de diferetior’ & magis [uffi-
cientibus libere & indifferenter per illos qui proclam’ hu-
jufmodi interfuerint juxta formam [tatutorum inde edit’
€ provis’ eligis & nomina eornndum milit'y civium ¢
Burgenfium, fic eleciorum in Juibufdam indentur® inter
te & illos qui bujufmodi eleCiion’ interfuerint inde confici-

end




Tke Freekolders Grand Inqueft. 3

end" five bujufmodi electi prefentes fuerint vel abfentes,
inferi : -éfque ad dil’ diem & locum venire fac'. Tta
quod iidem milites plenam & [ufficientem poreftatem pro
[¢ & communitate comit’ predilii, ac ditt’ Cives & Bura
gevifes pro fe & communitat” Civitatum & Bugrgorsem pre-
dictorsem divifim ab ipfis babeant,ad factendim & confen-
tiendum bis que tunc 1hid’ de commaeni Confilio dicfi reg.
noftri '( favente Deo ) contigerint ordinari fuper negotiis
ante diciis: Tra ‘quod pro defeis poteftatis bujufmods,
Ser propter improvidam eleCiionem milit” civiunt awt Bor-
genfiiem prediciotuns, ditta negotia ‘infeCia non remaneant
guovifmodo,  Nolwmus ‘autem quod tw nec aliguis alins
vie' dithi reg. noftri aligualiter (it electns. Et eleCtionem
ilam in pleno comitatn faitam, diftiniie & aperte fub
figillo tuo & figillis ‘corwm qui electioni illi interfuerint,
iobisin cancellm” noftram ad ditd® diem & locwm certia
fices indilate, ‘remittens nobis alteram ‘partem indentn-
rarum prediciarum’ prefentibus confnt® una eum boc bye-
ve, - Tefte meéipfoapud Weltmon.

The King(to the Sheriff of Greeting,

WHereas by the Advice and Confent of our

“Councel, for certain difficult and urgent
“Bufinefles concerning Us, the State and Defence of
our Kingdom' ot England, and the Englifh Church :
©We have ordained 'a certain Parliament of ours, to
“be held at Our City of the day
- next . enfuing, and there to have
“Conference, and to treat ‘with the Prelates, Great
“men and Peers of cur faid Kingdom. We com-
“mand and firaitly enjoyn you, that making Procla-
“‘mation at ‘the next County-Court after the Re-
“ceipt of this our Writ, to be holden ‘the day, and

B2 place




4 The Free-bolders Grand Inquef?.

¢ place aforefaid : You caufe two Knights, girt with
¢ Swords, the moft fit, and difcreet of the County
< aforelaid ; and of every City of that County two
“ Citizens 5 of every Borough, two Burgeffes of the
‘dilcreeter and moft {ufficient 5 to be freely, and in-
“differently* chofen by them who (hall be prefent at
¢ fuch Proclamation, according to the Tenor of the
¢.Statutes in that cafe made and provided: and the
¢ Names of the faid Knights, Citizens and Burgeffes
¢ {o chofen, to be inferted in certain Indentures to be
%,then made between you,and thofe that fhall be pre-
© {ent at {uch Election,whether the Parties {o elected
¢ be prefent,or abfent : and fhall make them to come
¢:at the {aid day, and Place : {o that the faid Knights
¢ for themfelves, and for the County aforefaid, and
¢ the faid Citizens, and Burgeffes for themfelves.and
“ the Commonalty of the aforefaid Cities, and Bo-
¢ roughs, may have {everally from them, full and
¢ {uthcient Power to Perform, and to Confent to
¢ thofe things which then by the Favour of God
¢ fhall there happen to be ordained by the Common-
¢ Councel of our {aid Kingdom, concerning the Bufi-
¢ nefles aforefaid : So that the Bufinefs may not by
¢ any means remain undone for want of fuch Power,
¢ or by realon of the improvident Ele&ion of the
¢ aforefaid Knights, Citizens, and Burgefles. But
‘We will not.in any cafe you or any other Sheriff
‘of Our faid Kingdom (hall be elefted; And at
“the Day and Place aforefaid, the faid Ele@ion
¢ made in the full County-Court, . you fhall certitie

£ without Delay to Us in our. Chancery under your
£8¢al, and the Seals of them which fhall be prefent

¢ at that Election, fending back unto Us the other
¢ part of the Indenture aforefaid affiled to thefe Pre-
i ¢ fents,

B = o =
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The Free-holders Grand Iﬂqueﬁ. 3

“fents, together with this Writ. Witner Our Self
at Weftminfler. '

By this Writ we do not find that the Commons
are called to be any part of the Common Councel of
the Kingdom, or of the Supream Cowrt of Fudicature,
or to have any part of the Legiflative Power, or to
Confult de arduis regni negotiis, of the difficult Bufi~
nefles of the Kingdom. The Wric only fayes, the
King would have Conference, and Treat with the Pre-
lates, Great men, and Peers: but not a word of
Treating or Conference with the Commons; The
Houfe of Commons which doth not minifter an
Oath, nor fine, nor imprifon any, but their own

. Members (and that but of late in fome Cafes) can-

not properly be {aid to bea Court at all 5 much lefs
to be a part of the Supreamn Court, or higheft Judi-
cature of the Kingdom : The conftant Cuftom, even
to this day, for the Members of the Houfe of Com-
mons to ftand bare, with their Hats in their Hands

“in the Prefence of the Lords, while the Lords fit

covered at all Conferences, is a vifible argument,
that the Lords and Commons are not fellow Com-
miffioners, or fellow Coun{ellors of the Kingdom.
The Duty of Knights, Citizens, and Burgefies,
mentioned in the Writ, is only ad Faciendum, &
Confentiendum, to Perform and to Confent-to {uch
things as (hould be ordained by the Common Councel
of the Kingdom 5 there is not {o much mentioned
in the Writ as a Power in the Commons to diffent,
When a man is bound toappear ina Court of Juftice,
the words are, ad Faciendum & recipiendum quod e
per curiam injungetnr: which [hews, that this word
Faciendum 1s ufed as a Term in Law to fignifie #o
give Obedience: For this, we meet with a Precedent
B 3 cven




6 The Free-bolders Grand Ingueft.

even as ancient as the Parliament-Writ it felf, and
it is concerning Proceedings in Parliament. 33. Ed.r.
Dominus Rex mandavit vicecom’® quod . fimmon” Ni-
cdaum de Segrave, & ex parte Domini regis firmiter
et njungeret, quod cffes coram Domino Rege in proximo
Farl. &rc. ad audiendum voluntatem ipfius Domini Re-
gi &e. Et ad Faciendum & rvecipiendum wlterins quod
curia Domini Regis confideraret in Premiffis: ‘Our-Lord
“ the King commands the Sheriff to furmon Nicho-
% lus Segrave to appear before the Lord our King in the
“next Parliament to hear the Willof the Lord our
* King himfelf;and to Perform and receive what the
% Kings Court fhall further confider of the Premifes.
Sir Ed. Coke to prove the Clergy hath no Voice
in Parliament; faith, that by the Words cf their
Writ their Confent was only to (uch things as were or-
dained by ibe Common Cosncel of the Realm. If this
argument of his be good, it will deny alfo Voices
to the Commons in Parliament, for in their Writ are
the {clf-fame words,vizito confent to fisch things as were
ordzined by the Common Councel of the Kingdom, Six
Edw. Coke concludes, that the Procurateres Cleri,
bave many times appeared in Parliament, as Spiritwal
Affiftants, to Confider, Confitlt, and to Confint; but
never had voice theres how they could confult, and
Confent without Voices he doth not fhew : Though
the Clergy (as he faith) oft appeared in Parliament,
yet was it only ad confentiendum, as 1 take ity and
not ad faciendum, for the Word Faciendum is omit-
ted in their Wrics the caule, as 1 conceive is, the
Clergy, though they were to affént, yet by reafon
of Clerical Exemptions, they were not required to Per-
form all the Ordinances or Aéts of Parliament.
But fome may think, though the Writ doth not
exprels a Calling of the Knights, Citizens, and
Bur.

=D B




VR e R T BEET w9 T

L T - A

The Free-holders Grand Inqueft. 7

Burgefles to be part of the Common Comncel of the
Kingdom 5 yet it {uppofeth ita thing granted, and
not to be queftioned, but that they are a part of the
Common Councel,

Indeed if their Writ had not mentioned the Call.
ing of Prelates, Great men, and Peers to Councel,
there might have been a little better colour for {uch
a Suppofition : but the Truth is, {uch a Suppolition
doth make the Wiit it {elf vain and idle ; for itis
a fenfelefs thing to bid men affent to that which
they have already ordained: fince ordaining is an
Affenting, and more than an Affenting.

For clearing themeaning and fenfe of the Writ,and
Satisfaction of fuch as think it impoflible but that
the Commons of England have alwayes been a part
of the Common Conncel of the Kingdom, 1 fhall infifk
upon thefe Points.1. That anciently the Barons of Eng-
land were the Common Councel of the Kingdom.2. That
until the time of Hen. 1. the Commons were not
called to Parliament. 3. Though the Commons were
called by Hen. 1,yet they were not conftantly called,
nor yet regularly eleted by Writ until Hen.3. time.

For the firft point M. Cambden in his Britania,
doth teach us, that in the time of the Englifp Saxons,
and in the enfising Agea Parliament s called,Commune
concilium, which was (faith he) Prefintia Regis, Pre-
latorum, Procerumque colleciorum, the Prefence of the
King, Prelates and Peers affembleds No mention of
the Commons: the Prelates and Peers were all Barons.

The Author of the Chronicle of the
Church of Lichfield, cited by M. Selden,
faith, Poftquam Rex Edvardus, ¢c. Concilio Baro-
num Anglie, &c. After King Edward was Kings
&y the Councel of the Barons of England be revived a
B4 . Law

Apid Selden,
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8 The Free-holders Grand Inqueft.

Law'which had layen afleep threefeore and feven years: and
this Law was calledthe Law of St. Edward the King.

In the fame Chronicle it is {aid, that J7il. the
Conquerour anno regni fui quarto apud Londin®, had
Concilisem Baronum Suorsm, a Councel of bis Barons.
And of this Parliament it is,that his Son Hen.r Apeaks,
faying, I reffore you the Lays of King Edward the Con-
fellorswith thofe amendments wherewith my Father a-
mended them by the Councel of bis Barony,

In the fifth year, as M. Selden thinks, of the Con-
querour, was a Parliament or Principum conventus, an
Alfembly of Earls and Barons at Pinenden Heath in
Kent, in the Caufe between Lanfranke the Arch-bifhop
of Canterbury, and Odo Earl of Kent. The King
gave Commiffion to Godfrid,then Bithop of Conftance
in Normandy, to reprefent His own Perfon for Hear-
ing the Controverfie (as faith M. Lambard,) and
caufed Egelrick the Bilhop of Chichefter ( an aged
man, fingularly commended for Skill in the Laws
and Cultomes of the Realm) to be brought thi-
ther in a Wagon for his Affiftance in Councel : Com-
manded Haymo the Sheriff of Kent to fummon the
whole County to-give in Evidence: three whole
dayes {pent in Debate : in the End Lanfranke and the
Bithop of Rochefter were reftored to the Poffellion of
Detling and other Lands which 0dp hath withholden.

21. Ed. 3. fol. 60. There is mention of a Parli-
,ament held under the {ame King #illi-
dpsd Stlden: oy the Conquerour, wherein all the Bi-
(hops of the Land, Earls and, Barons, made an Oyrdi-
nance touching the Exemption of the Abby of Bury from
the Bifbops of Norwich.

In the tenth year of the Conquerour: Epifcopi,
Comites, & Barones regni regia pateftate ad sniverfalem

' Syno=
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Synodum pro caufis aundiendis & trallandis convocati
{aith the k of Weftminfter. -

In the 2 year of William 2.there wasa Parliament
de cundiis regni Principibus s another which had ¢,
quofq» regni proceres : All the Peers of the Kingdom. ;
* In the {eventh year was a Parliament at Rocking-
ham-Caftle in Northampton-thire.  Epifcopis, Abba-
tibus cunclique vegni Principibus una coeuntibus.

A year or two after, the fame King, de ffatx reg-
ni adturus, &c. called thither, by the Command Selden.
of bis Writ, the Bifbops, Abbots, and all the

~ Peers of the Kingdom.

At the Coronation of Hen. 1. All the People of
the Kingdom of England were called, and o .
Laws were then mades but it was Per Com- '
mune Concilium Baronum wmeornm, by the Common
Councel of my Barons.

In his third year, the Peers of the Kingdom were
called without any mention of the Com- o
mons: and another a while after, confenfu Co- ;
mitum & Baronum by the confent of Earls and Barons.

Florentins Wigorienfis {aith,thefe are Statutes which
Anfelme and all the other Bithops in the Prefence of
King Henry, by the affent of bis Barons ordained : and
in his tenth year, of Earls and Peers; and in his 23.
of Earls and Barons. In the year following the
{fame King held a Parliament, or great Councel with
His Barons Spiritual and Temporal.

King Hen. 2. in his tenth year had a great Coun-
cel or Parliament at Clarendon, which was an Affem-
bly of Prelates and Peers.

22. Hen. 2. {aith Hovenden, was a great Coun-

-cel at Nottingham, and bysthe Common Conuncel .of

the Archbifbops, Bifbops, Earls and Barons, the King-

doms
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dom was divided into fix parts.  And again, Hovenden

faith, that the fame King at Windfor (apud Winde- |

Jbores) Communi Concilio of Bifbopsy Earls, and Ba-
ronsy divided England into four Parts. And in his
21 year a Parliament at Windfor of Bifhops, Earls
and Barons. And another of like Perfons at N
tbﬂﬂ!f!ﬂﬁ.

King Richard 1. had a Parliament at Nottingbam,
in his fifth year, of Bitbops, Earir, and Barons: This
Parliament lafted but four days, yet much was done
init: the firft day the King diffeifeth Gerard de Can-
vil of the Sherifwick of Lincoln, and Hugh Bardolph
of the Caftle and Sherifwick of York.  The fecond
day he required judgment againtt his Brother Fobn,
who was afterwards King; and Hugh de Nyvant
Bithop of Coventry, The third day was granted to the
King of every Plow-land in England 2 5. He required
alfo the third part of the Service of every Knights Fee
for his Attendance into Normandy, and all the Wooll
that year of the Monks Ciftear, which, for that it
was grievous, and unfupportable, they fine for Mo-
ny. Thelaft day was for Hearing of Grievances :

and {o the Parliament brake up 5 And the fame year |

held: another at Northampton of the Nobles of the
Realm,

King Fobn, in his fifth year, He and bis Grear men
Selden. ety Rex & Magnates convenerunt: and the

~ Roll of that year hath Commune Concilizm Ba-

vorum Meoruem, the Common Councel of my Barons
at Winchefter.

In the fixth year of King Henry 3. the Nobles
granted to the King, of every Knights Fee, two Marks
in Silver,
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In the feventh year he had a Parliament at Lon-
don, an Affembly of Baronss Ib his thirteenth year
an Affembly of the Lords at Weftminfter. In his
fifteenth year of Nobles both. Spiritual and Tem-

al

M. Par. faith that 20. H. 3. Congregati {unt MaF-
nates ad colloguinm de negotiis vegni traliatwri, the
Great men were called to confer and treat of the
Bufinefs of the Kingdom. And at Merton, Our Lord
the King granted by the Confent of bis Great mien, That
bereafer Ufiery fhoseld not run againft @ Ward from the
Death of bis Anceftor. '

21, Hen. 3. The King fent his Royal Writs, com-

. manding all belonging to His Kingdom, that is to fay,

Arch-bifbops, Bifbops, Abbsts and Priors inftalled,
Earls and Bavons, that they hould all meet at London,
to treat of the Kings Bufine/s touching the whole Kin
dom: and at the day prefixed, the whole multitude
of the Nobles of the Kingdom met at London, faith
Mat. Weftminfter.

In his 21 year, At the Requeft, and by the Conngel
of the Lords, the Charters were confirmed.

22. Hen. 3. At Winchefter the King fent bis Royal
Writs to' Arch-bifhaps, Bifbops, Priors, Earls and Ba-
zﬂ.f, to treat of Bufinefs concerning the whole King-

e,

32. Hen. 3. The King commanded all the Nobility of
the whale Kingdom to be called to treat of the State of
His Kingdom. Mat. Weftn’.

49. Hen. 3. The King had a Treaty at Oxford
with the Peers of the Kingdom. M. Weftmin(ter.

Ata Parliament at Marlborow §5. Hen. 3. Sta-
tutes were made by the Affent of Earls and Barons.

Here
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Here the Place of Bradton, Chicf Juftice in this
Kings time, is worth the obferving; and the rather
for that it is much infifted on of late; to make for
Parliaments being above the King, . The words in
Braéion are, The King bath a Superiour, God; alfo the
Law by which be is made King alfo ' bis Court, viz.
the Earls and Barons. The Court that was faid in
thofe days to be above the King was a Court of Earls
and Barons, not a Word of the Commons, or the
reprefentative Body of the Kingdom being any part
of the Superiour Court. Now for the true Senfe
of Bradions words, how the Law, and the Court of
Earls and Barons, are the Kings Superipurs ;5 they
muft of Neceflity be underfiood to be Superiours, {o
far only as to advife, and direct the King out of his
own Grace and Good Will only: which appears
plainly by the Words of Bracon himfelf, where,
{peaking of the King, he refolves thus, Nec poteft ei
neceffitatem aliquis imponere qued injuriam ficam corrigat
& ewmendat, cum fuperiorem non habeat nifs Dewm 5 ¢~

Jatis ei erit ad panam, grod Dominum expeciat ultorem,
Nor canany man put a necetlity upon Him to correct

and amend his Injury unle(s he will himfelf, fince

he hath no Superiour but God; it will be fufficient
Punithment for him, to expe@ the Lord an avenger.,
Here the fame man, who f peaking according to fome
mens Opinion {aith, the Law and Court of Earls and
Barons are fuperiour to the King; in this place tells
us himfelf, the King bath no Superionr but God: the
Difference is eafily reconciled ; according to the Di-
ftinction of the School-men #he King is free from the
Coaciive Power of Laws or Conncellors: but may be [ih-

jelt to their Dirediive Power, according to his own

Will: that is God ‘can only comgell, but the
Law
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Law @ and - his Courts may advife' Him..

Rot. Parliament. 1 Hen. 4. n#. 79. the Commons
:xprﬂﬂy afhrm, }udgmeut in Parliament belongs to the
King and Lords. ,

Thefe Precedents fhew, that from the Conqueft
untill a great part of Henry the Third’s Reign (in
whofe dayes it is thought the Writ for Election
of Knights was framed ) which is about two hun-
dred years, and above a third part of the time fince
the Conqueft to our dayes,  the,Barons made the Par-
liament ox Common Councel of the Kingdom: under
the name of Barons 5 not only the Earls, but the Bi-
fhops alfo were Comprchenided, for the Conguerour
made jthe Bifhops Barons. Therefore it is no fuch
great Wonder, that in the Writ, we find the Lords
only to be the Counfelleursy and the Commons Called
only to perforns and confent to the Ordinancess 1201

Thofe there be who f{eem to believe that under
the word Barons, anciently the Lords of Court-Ba-
rons were Comprehended, and that they were Cal-
led to Parliament as Barons 5 But if this could be
proved to hdve been at any time true, yet thofe
Lords of Court-Barons were not the reprefentative
Body of the Commons of England, except it can-be
alfo proved that; the Commons, or Free-holders of
the Kingdeme chole {uch Lords of Court-Barons to
be prefent in Parliament. The Lords of Manors
came not at firlt. by Eletion of the People, as Six
Edw. Coky, treating of the inftitution of Court-Ba-
rons, refolves us in thefe words: By the Laws and
Ordinances of ancient Kings, and efpecially of King Al-
fred, it appeareth, that the firft Kings of this Realm
had all the Lands of England in Demeans and les

grand Manors and Royalties they referved to l-‘bfmﬁ'fﬂf:f}
| a
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and of the vemnant they, for the Defence of the Reatm,
enfeoffed the Barons of the Realm with Juch Furifdi-
ciion a5 the Conrt-Baron now bath, Coke’s Inftitutes,

Firft part, Fol. 58. :

" Herey by the way, I'cannot but note that if the
firfk Kings bad all the Lands of England in Desmean, as
Siv Edward Coke faith they had; And if the firft
Kings were chofen by the People, (as many think
they were) then furely our Forefathers Were a very
bountiful  (if not a prodigal) People, to giveall the
Lands of the whole Kingdom to their Kings, with
Liberty for them to keep what they pleafed, and to
give ‘the Remainder to their Subjetts, clogg’d and
curnbred ‘with a Condition to defend the Realm :
This is'but an ill fign of a limited Monarchy by ori-
ginal Conflitution or Contra&. But to conclude the
former Point, Sir Edward Coke’s Opinion is, that
inthe ancient Laws ginder the name of Barons were com-
prifed all the Nibility.

This Do&tine of the Barons being ‘the Common
Councel, >doth difpleafe many, and is denied, as

tending to the Difparagement of the Cominons, and

to the Difcredit, and ‘Confutation of their Opinion,
who teach, that the Commons are affigned Conncellors
%0 #be King by the People, therefore T will call in Mr.
Pryn to help us with his Teftimony : He in his Book
of Treachery and Difloyalty &c. proves that before the
Conquett, by the Laws of Edward the Confeffor,
cap. 17. The King by bis Qaths was to do Fuftice by
the Conncel of the Nobles of bis Realms. He al(d re-
{olves, that the Earls and Barons in Parliament are
above the King,and ought 1o bridie binz, wben be exorbi-
tates from the Larrs, Hefurther tells us, the Peers aid
Prelates hive oft tranflated the Crown from the right Heir,

1. Ele-
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1. Electing and Crowning Edward, who wasilles
gitimate s &hd putting by Ethelred, ‘the'right Heir after
Edgars deceafe.

2, Elelfing and Crowning ‘Canutus, 2 ‘nreer Fo-
reigner, in oppofition to Edmund the vight Heir to King
Ethelred. :

3. Harold and Hardiknute, both elelted Kings fiec-
ceffively withowt titles Edmund and Alfred the vight
Heirs béing difpoffeffed.

4. The Englifh' Nobility, upon‘the Death of Harold,
enalied that'none of ‘the Dimifh blond Towld any more
reign overthem. ' %

5. Edgar Etheling, whobad beft Title, was rejelieds
and Harold eletted-and éromwned King. '

6. Tn the fecond and third year of Edw. 2. the
Peers and Nobles of the Land, feeing themfelves consemn-
ed, entreated the King to manage the Affairs of ‘the
Kingdone by tbe Councel of bis Barons. He gave his
Alfent, -and [are to ratifie what the Nobles ordained s
and one of théir Articles was, that be would thence-
Forward order' all the Affairs of the Kingdom by ‘the
Conncel of bis Clergy and Lords,

7. Willidim Reafus, findeng ‘the greateft part of the
Nobles againft ‘bim, {ware to Lanfranke #hat if they
would choofe him for King, ‘be wonld abrogatre their over-
bard Lays.

8. The Beginning, faith Mr. Pryn, of the Charter
of Hen. 1. is obférvable; Henry by the Grace of God of
England, &c. Know!ye, That by the Mercy of God and
Common Conncel of the Barons of the Kingdom, I am
Crowned King. - |

9. Maud the Emprefs, ‘the'right Beir, toss pur by
the Crown by the Prelates ‘and Barons, and Stephen,
Earl of Moxtain, who had no good Title, affembling she

. Bifb-
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Bifliops and Peers, promifing the amendment of the Laws
according to all their Pleafures and Liking, was by them
all proelaimed King. ,

10. Lewis of France Crowned King by the Barons,
in ftead of King John.

All thefe Tettimonies from Mr. Pryn may fatisfie,,

that anciently the Barons were the Common Councel,
er Parliament of England. And if Mr. Pryn could
have found-{fo much Antiquity, and Proof for the
Knights, Citizens, and Burgeffes, being of the Com-
mon Coxncel : 1 makeno doubt but we fhould have
heard from himin Capital Charaéters: but alas!
he meets not with {o much as thefe Names in thofe
elder Ages. He dares not fay the Barons were af-
figned by the People, Councellors to the King 5 for he
tells us, every Baron in Parliament doth reprefent bis
own Perfon, and [peaketh in bebalf of bimfelf alone:
but #n the Knights, Citizens, and Burge(Jes, are repre-
fented the Commons of the whole Realm : thercfore every
onewof the Commons bath a greater woice in Parliament
than the greateft Earl in England. Neverthele(s Maiter
Pryn will be very well content if we will admit

and {wallow thefe Parliaments of Barens for the re~

prefentative Body of the Kingdom; and to that Pur-
pole he cites them, or to no Purpofe at all. = But to
prove the Treachery and Difloyalty of Popith Parli-
aments, Prelates, and Peers,to their Kings: whichis
the main Point, that Maftex Pryn by the Title of his
Book is to make good, and to prove. .

As to the fecond Point ; ‘which is, That untill the
time of Hen. 1. the Commons were not. called to
Pailiament : befides, the general Silence of Antiqui-

ty which never makes mention of the Commons |

Coming to Parliament untill that time; oux Hiftories

fay
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{ay, before his time only certain of the Nobility were
galled to Confultation about the maft important_ affairs
af the State: He canfed the Commons alfo to be affembled
by Knights, Citizens, and Burge[les of their own Ap-
pointment = - much to  the fame Purpole  writes Sir
Walter Raleigh, {aying, it is held that the Kings of
England had no formal Parliarents till about the 18:h
year of King Hen. 1. For in bis Third year, for the
Marriage of bis Daughter, the King raifed a Tax spon
every Hide of Land, by the Advice of His Privy Conncel
alone.  And the Subjedts (faith he ) foon after this
Parliament was eftablifhed, began to fland upon Terms
with their King, and drew from bim by f(trong hand,
and their Swords, their Great Charters it was after
the eftabliffoment of the Parliament, gy colowr of it, that
they bad [0 great Daring. 1f any defirc to know the
caule why Hen, 1. called the People to Parliament,
it was upon no very good Occalion, if we belicve
Sir WWalter Raleighs The Grand Charter (faith he )
was not originally granted Regally and freelys for King
Hen, 1. did but ufurp the Kz'ﬂg.:famj and therefore the
better to affure bimfelf againft Robert bis elder Brother,
be flattered the Peaple with thofe Charters: yea,King _I{jlhlll
that confirmed them, had the like Refpeci : for Arthur D.
of Britain was the undoubted Hewr of the Crown, #pon
whom John ufurped : fothefe Charters bad their original

from Kings, de facto, but not de jure - and then after-

wards his Conclufion is, that the Great Charter bad
fisjt an obfcure Birth by Ufurpation, and was foftered, and
Jbewed to the World by Rebellion : in brief the King cal-
led the People to Parliament,and granted them Magna

Chartz that they might confirm to him the Crown,
. The third Point confilts of two parts; Firlt, that
the Commions were niot called unto Parliamept until
: (¥ Hen
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Fen. 3. dayes, this appears by divers of the Prece«
dents formerly cited, to prove that the Barens were
the Common Councel. For though Hen. ¥. called all
the People of the Land to His Coronation, and again
in the 15. or 18. year of his Reign; yet alwayes he
did not {o 5 neither many of thofe Kings that did
fucceed him, as appeareth before.

Secondly, for calling the Commens by Writ, I
find it acknowledged in a Book, intituled, The Pri-
vilege and Praliice of Parliaments, in thele words; In
ancient times after the King bad fummoned His Parli=
amenty innumerable multitudes of People did make
their Accef8 therennto, pretending that Privilege of
Right to belong to them. But King Hen. 3. baving
Eoperience of the Mifchief, and inconveniences by ecca-
Sion of fuch popular Confufion, did take order that none
anight come to His Parlianent but thofe who were (peci-
ally fummoned. To this purpofe it is obferved by
Mafter Selden, that the firft Writs we find accompanied
with other Circumftances of a Summons to Parliament,
as well for the Commons as Lords, is in the 49 of
Hen. 3. In the like manner Maftexr Cambden {peak-
ing of the Dignity of Barons hath thefe Words :
King Hen. 3. ont of a great Multitude which were
Seditious and turbulent, called the very beft by Writ or
Summons to Parliamenty for besafter many Troubles and
Vexations betpeen the King bimfelf, and Simon de
Monctort, with other Baron. * and after appeafed: did
decree and ordain, That all tiofe Earls and Bavons un-
to whem the King bimfelf vouchfafed to direi His
Writs of Summons (bould come to bis Parliament, and’
no others : but that which be began a little before bis
Death, Edward 1. and bis Succeffours conftantly ob-
Jerved and continaed. The [aid prudent King Edward

Jumm=
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moft wife, 1o His Parliament s and omitted their Song
after their Death, if they were not anfwerable to their Paw
vents in Underftanding. = Alfo Mafter Camb- e
den n another place faith, that in the time
of Edw. 1. feled men for Wifdom and Worth antong
the Gentry were called to Parliament, and their Pofterity
omitted if they were defedive therein. 4

. As the power of fending Writs of Summons for
EleCtions, was firft exercifed by Her. 3. {0 flcceed-
ing Kings did regulate the Ele¢tions upon fuch Writs,
as doth appear by feveral Statutes, which all fpeak in
the Name and Power of the Kiugs themfelves; for
fiich was the Language of our Fore-fathers.

. In 5 Ric. 2. c. 4. thefe be the words, The King
Willeth and Commandeth all Perfons which ball bave
Summons to come to Parliament 5 and every Perfon that
doth abfent bimfelf (except be may reafonably and bo-
neftly excufe bim 1o Our Lord the King ) fhall be
anerced, and othermife punifbed, _

. 7 Hen. 4.¢.15. Our Lord the King, ¢ the grievons
complaint of bis Commons, of the undue Eleltion of 1he
Knights of Counties, [ometimes made of affetion of She-
viffs, and othermife againft the Form of the Writs, to
the great flander of the Counties,éc. Qur Lord the
King, willing thercin to provide Remedy, by the Affént
of the Lords and Commons, Hath Oxdained, That Ele-
clion (hall be made in the full Connty-Court, apd that
all that be there prefent, as well Suitors as others, (hall
proceed tothe EleCiion freely, notwithftanding any Res
queeft, or Command to the contrary, com)

. 11 Hen4uc. 1. Onr Lord the King Ordained, thas
a Sheriff that maketh an undwe Reswrn, drec. [ball in-
cur the Penalty of 1001 to be paid 10 Our Lord
the King, G2 1. H. 5,
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. 1 H.5.c. 1. Onr Loxd the King, by -the Advice

and Affent of the Lords, and the ecial Inftance and Re-

queft of the Commons, Ordained, that the Knights of the
Shire be not chofen, unlefs they be refiant within the
Shire the day of the date of the Writ : and that Citi-
zens and BurgeJes be refiant, dwelling, and free in the
the [ame Cities and Burroughs, and no others, in any
wife.

6 Hen. 6. c.4. Our Loxd the King, willing to pro-
vide remedy for Knights chofen for Parliament,and S he-
riffs, Hath Ordained, that they (ball bave their An-
Jwer, and traverfe to Inqueft of Office found againft
them.

8 Hen. 6. c.7. Whereas Elections of Knights have
been made by great Out-rages, and exceffive number of
People, of which moft part was of People of no value,
whereof every of them pretend a Voice equivalent to Wor-
thy Knights, and Efquiress whereby Man-flaughters,
Riots, and Divilions among Gentlemen fhall Iikely be
Our Lord the King hath Ordained, That Knights of
Shires be chofen by Pesple dwelling in the Counties,

every of them baving Lands or Tenements to the value of -

2 L. the year at the leaflt, and that be that (ball be cho-
Jen, fball be dwelling and vefiant within the Counties.
10.H.6. Our Lord the King ordained,that Kuights
be chofen by People dwelling, and baving 2 1. by the year
within the fame County.
11 H. 6. c. 11. The King, willing to provide for
she Edfe of them that come to the Parliaments and Coun-
eels of the King by bis Commandment, hath ordained,
that if any Affault or Fray be made on them that come
.20 Parliament, or other Conncel of the King 5 the Party
‘wbhich made any fuch Affray or Affault, (hall pay double
Damages,and make Fine and Ranfom at the Kings Will,
23.H,G.
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23.H. 6. c. 15, The King; confidering the Statutes of
tH.5. c. 1.8 8. Hen 6.¢.7. and the Defanlts of
Sheriffs in returning Knights, Citizens, and Butge(fes,
ordained ; . i

1. That the (aid Statutes fhonld be duely kept.

2. That the Sheriffs (hall deliver Precepts to Maiors,

and Bayliffs to chufe Citizens and Burge(fes.

3. The Penalty of 100 I for a Sheriff making an
sintrue Return concerning the election of Knights, Citizen
and Burge[fes. - |l

4. The Penalty of 401, for Maiors or Bayliffs, ma-
king untrie Returns. [ o . - L

5. Due Election of Knights muft be in the full: Conn-
2y-Cosrt, betreen the Hours of Eight and Eleven bifore
noon. - -

6. The Party muft begin bis Suit within 3 Moneibs
‘after the Parliament began, b

7. Knights of the Shire ball be notable Knights of
‘the County, or fich notable Efquires; or Gentlemen born
of the [aid Counties as all be able to be Knights, and
w0 man to be fuch Knight which ftandeth in the Degree of
a Teoman, and under. :

The laft thing T obferve in the Writ for Election
of Members for Parliament, is, That by the exprefs
words of the Writ, Citizens and Burgefles for the
Parliament were eligible at the County-Court as
‘well as Knights of the'Shire; and that not only
Free-holders, but all others, whofoever were prefent
at the County-Court, had Voices in fuch Elections:
{ee the Stat. 7. Hen. 4. cap. I15. .
. I have the longer infifted on the Examination of

the Writ,being the Power,and Aions of the Houfe of
Commons are principally juftified by the Traft which
the Free-holders commit unto them by virtue of this
Wit C 3 1
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_ I would not be underftood to. determine ‘what
Power the Houfe of Commons doth, or may ex-
ercife if the King pleafe: I confive my felf only to
the Power in the Writ. I am not ignorant.that King
Hen. 7. in the Caufe of the: Duke of Britain, and
King Fames in the Bufinels of the: Palatinate asked
the Councel of the Houfe of Commons; and not
only the Houfe of Commons, but every Subject’ in
particular by Duty and Allegiance, is bound to give
his beft Advice to his Sovereign, when he is thought
worthy to have his Counceliasked, -

13, Edw. 3. . 10.' All the Merchants of Eng-
dand svere fimmoned by Writ to appear at Weltmin-
Aiex 7n proper Perfin, 10 confer upen. great bufine(s con-
cerning the Kings Hononr, the Salvation of the Realm,
and of themfelves, |
" In Paflages of publick Councel it is obfervable ((ith
Sir Rob. Cotton) that ist ancient tintes the Kings
of England did entertain the Commons with
weighty Caufes, thereby to apt and bind them 20 a rea-
dinefs of Charges and the Commons ta fhun Expence bave
®arily avoided to give Advice, ;
" 13. Edw. 3, The Lords and Commons were call-
€d to confult how the domeftick Quiet’ may be pre-
{exved, the Marches of Scotland defended, and the
Sea {ecured from: Enemies, ' The Peers and Com-
mons. having dpart . confulted, the Commons defi-
xed Not to be charged to Comncel of things of which
¢hey bad no Cognifince 5 de quenx ils o ont pis de Cogni-
ance, il g A Y G |

( 21. Edw. 3. Juftice Thorp declaring to the Peers

and Commons that thé French War began by their

Advice: the Truce ‘after by their Affent accepted,

and now ended: the Kings Pleafure was to !Evc

i OIS SR s their

Cotton,
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¢heir Counfel in the Profecution : the Commons,
being commanded to affemble themfelves, and when
they were agreed, to give notice o the King, and
the Lords of the Councel 5 aftex four days Confulta-
tion, Humbly defire of the King that be wonld be advi-
{ed therein by the Lords and others of more Experience

than themfelves in fuch Affairs.
6. Ric. 2. The Parliament was called toconfult

whether the King fhould go in Perfon to refcue
Gaunt, or fend an Army. The Commons, after
two dayes Decbate, <rave a Conference with the
‘Lords, and Sit Thomas Puckering (their Speaker) pro-

tefts, that Cosncels for War did apily belong to the
King and His Lordss yct fince the Commons were

commanded to give their Advice, they bumbly wifp-
ed a Voyage by the King,

7. Kie. 2. At the fecond Seflion, the Commons
are willed to Advife upon View of Articles of Peace
with the French; whether War or fach Amity
fhould be accepted s they modeftly excufe themfelves, as
to0 weak to Counfel in fo weighty Caufess But charged
again,as they did tender their Honour and the Right
of the Kings they make their Anfwer, giving their
AQpinions, rather for Peace, than War.

For fulles Manifeftation of what hath been faid
touching the Calling, Eleétion, and Power of the
‘Commons in Parliament, it is behooful to obferve
fome Points delivered by Sir Edw. Coke in his Trea-
tie of the Jurifdiion of Parliamentss where,

Firlt, he fairdy begins,andlays his Foundation,that
the High Conrt of Parliament confifteth of the Kings Mas
jefty fisting there, and of the three Eftatess

1. The Lords Spiritual.
2, The Lords Temporal.
} i o4 3 4nd
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, 3+ And the Commons. : -
Hence it is to be gatheted, that truly and properly
it cannot be called the High Court 'of Parliament. but
whillt ‘the King is fitting there in Perfon®: {o that
the Queftion now a-days, whethier. the Parliament
be above the King, is cither falle of idle: falfe, if you
exclude, and idle if you include the King’s Perfon
in the word' Parliament : The cafe truly put, and
as it is meant, is, whether the three Eftates (or
which is all one, the Lords and Commons) affem-
bled in- Parliament be above the King: and not
whether the King with the three Efiates be above
the King : ‘It appears alfo that they are much mifia-
ken, who reckon the King one of the three Eftates
s Mr. Pryn, pag. 20. and many others do; for the
three Eftates make the Body, and the King is Caput,
Principinm, & finis Parliamentor’; as covtefleth Six
Edr, Coke. £y
Secondly, Sir Edw. Coke delivers, That eertain it iy
voth Honfes at firft fate together, and that it appeays in
Edward the Third’s time, the Lords and Commons fate
#ogether, and the Commons had no continual Speaker. If
he mean, the Lords and Commons did. {it, and Vote
together in one Body; few there be that will be-
lieve it, becaufe the Commons never: were wont to
lofe, or forego any of their Libertics, or Privileges 3
and for them to ftand ow with' their Hats in their
hands ( which is no Magiltratical Pofture ) there,
where they were wont to fit and Vore, is an-altera-

116n not imaginable to be indured by the Commons.

kt may be, in former times, when the Commons had
no conltant Speaker, they wereoft, and perhaps for
the moft part, in the fame Chamber, and in the pre
fence of the Lords, tqhear the Debates and Con-
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I"uimnnns of the Great Councel, but not to fi t, and
‘Vote with them : for when the Commons were to
‘Advife among themfclves, the Chapter-houfe of the
(Abby of Weftminfter was oft-times their place to meet
/in, before they had a fettled Houfe, and their meet-

‘ings not being very frequent, may be the reafon, I
.mnccwe, why the name of the Houfe of Cnmmnns
is not of {uch great Antiquity, or taken notice of ;
but the Houfe of Lords was only called the Par-

liament-Houfe : and the Treatife called, Modus te-
nendi Parliamentum, {peaks of the Parhmmm as but
of one Houfe only.  The Hﬂufe where now the
Commons 11t in Weftminfter, is but of late Ufe, or
Inftitution : for in Edward the Sixth’s dayes
it was a Chappel of the Colledge of Saint

Loms

Stephen,; and had a Dean, Secular Canons and

Chorifts, who were the I{mgs Quire at his Palace at
1Weftminfter, and at the diffolution were tranflated to
the Kings Chappel at White-hall.

- Allo I read, that #eftminfter-ball being out of Re-
pair; Ric. 2. caufed a large Houfe to be builded be-
twixt the Clock-tower, and the Gate of the great
old Hall in the midit of the Palace Court : the Hﬂuﬂ:
was long and large, made of Timber, covered with

Tiles, open on both f{ides, that all might {ée and heay

what, was both {aid and done : four thoufand
Archers ot Chefbire, which were the Kings own

.Guard, attended on that Houfe, and had bmm{re z

Court, and 6 d. by the day.

Thirdlv, he ﬁuth The Commons are to chufe their
Speaker, but [eeing 5ﬁzr their Choice tf:e King may re-
fufe bim, the Ufeus ( asin the conge d’eflire of 2 Bi-
tbop ) that the King doth name a Difcreet, Learned man
m’.mm the Commans Elgii : when the Commons J':TJE
chos
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chofen, the King may allow of bis Excuf¢, and Difat
Zow him, as Sir John Popham was, ( faith his Mar-
in. )
5 Fourthly, he informs us, That the firft day of the
Parliament four Fuftices affiftants, and two Civilians,
( Mafters of the Chancery ) are appointed Receivers of
Petitions, which are to be delivered within fix dayes fol-
Sowing : and fix of the Nobility, and two Bifbeps, cal-

ding to them the Kings Learned Councel, when need

fhould be, to be Tryers of the faid Petitions, whether they
were reafonable, good,and neceffary to be offered and pro-
pounded tothe Lords. He doth not fay, that any of
the Commons were either Receivers, or Tryers of
Petitions : nor that the Petitions were to be pro-
pounded to Them, but to the Lords.

Fifthly, he teacheth us, that 2 Knight, Citizen, or
Brergefs, cannot make a Proxy, becaufe be is Elcéled,
and Trufted by multitudes of People: here a Queltion
may be, whether 2 Committee, if it be Trufted to ali
any thing, be not a Proxy ? fince he faith, the High
Power of Parliament to be committed to a few, i holden

vo be againft the Dignity of Parliamentss and that na

fuch Commifion onght to be granted.

Sixthly, he faith, The King cannot take notice of any
thing f(uid, or done in the Houfe of Cammons, but by the
Report of the Houfe. Surcly, if the Commons fate
with the Lords, and the King were prefent, He
might take notice of what was done in His Pre-
fence.. And I read in Vowel, that the old Ufage was,
that all the Degrees of Parliament fare together, and
every man that had there to feak, did it openly, before
¢he King and bis whole Parliament.

In the 35 Eliz. there wasa Report, that the Coms
mons were againft the Subfidies, which was m;ld
' the

|
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¢he ‘Queen : whereupon, Six Henry Knivet faid, i
!';mdd be a thing anfwerable at the Bar for any man to
yeport any thing of Speeches, or Matters done in the
Houfe. Sir John Wolley liked the Motion of Secre-
ey except only the Queen, from whom, he faid, there
3 no reafon to keep any thing : And Sir Robert Cecil
did allow, that the Comncel of the Houfe fhonld be
fécretly kept, and nothing reported in malam partem.
But if the meaning be, that they might not vepor
any thing done bere to the Queen, he was altogether
againft it.

Seventhly, he voucheth an Enditement or Informa-
gion in the Kings Bench againit 39 of the Commons; for
departing without Licenfe from Parliament, conttary to
the Kings Inbibition: whereof fix fubmitted 1o their Fines,

- and Edmund Ployden pleaded, be remained continial-

Iy from the beginning to the end of the Parliament s
Note, he did not plead to the Jurifdiction of the
Court of Kings Bench, but pleaded his conftant At-
tendance in Parliament, which was an Acknow-
ledgment, and {ibmitting to the Jurifdiction of that
Court: and had been an unpardonable betraying of
the Privileges of Parliament by {0 learned a Lawyer,
i his Cafe ought only to be tryed in Parliament.

" Eighthly, he refolves, that the Honfe of Lords in
sheir Houfe bave Powerof Fudicature, and the Com-
smons in their Honfe: and both Honfes together. He
brings Records to prove the Power of Judicature
of both Houfes together, but not of either of them
by it felf. ' He cites the 33 Edw, 1. for the Judica-
ture of both Houfes together : where Nicholas de
Segrave was adjudged per Prelatos Comites, & Barones,
& alios de Concilio, by the Prelates, Eaxls and Barons,
and others of the Councel, Here is no mention gt'

N L " i : £ H v i .- v i .t c
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the Judgment ' of the Commons. « Others of #h
Councel, may mean, the Kings Privy Councel, or
his Councel Learned in the Laws, which are called
by their Writs to give Counfels but o are not the
Commons. The Judgment it felf faith, “ Nichalas
“de Segrave confefled his fault in Parliament, and
“ fubmitted himfelf'to the Kings Will : thereupon
“ the King, willing to have the Advice of the Earls
¢ Barons, Great men, and others of his Councel, ‘en-
“ joyned them by the Homage, Fealty, and Allegi-
“ance which they owed, that they thould faithfully
“ counfel Him what Punithment fhould be inflicted
“ for fuch a Fa& 1 who all, advifing diligently, fay
* That {uch a Fa&t deferves lofs of Life and Members.
Thus the Lords (wefee ) did but Advife the King
what Judgment to give againft him that deferted
the Kiéngs Camp to fight a Ducl in France.

Ninthly, he faith, Of later times; fee divers notable
Fudgments ar the Profecution of the Commons by the
Lords : where the Commons were Profecutors, they
werc no Judges, but (as he termes them ) general
dnguifitors, or ‘the Grand Inqueft of the Kingdom. The
Judgments he cifes are but in King Fames his dayes,
and no elder. _

Tenthly, alfo he tells us, of the Fudicature in the
Houfe of Commons aloney, his moft ancient precedent
is but in Queen Elizaberhs Reign, of one Tha. Long,
who gave the Maior of Wefltbury 101, o be eleiied
Burgefs.

Eleventhly, he hath a Section, entitled, The Honfe
of Commons ( to many Purpofes ) a diftinéi Conrt :and
faith, Nota, the Houfe of Commons to many Purpofes, a

iftinét Conrt : of thofe many Purpofes he tells but one,

that is, it ufes s adjourn i felf. Commiffioners that
.. be
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be but to examine Witnefles, may Adjourn them-

{elves, yet are no Court. _
) Twelfthly,he handles the Privileges of Parliament,,

| . where the great Wonderis, that this great Mafter of

the Law, who hath been oft a Parliament-man, could
find no other, nor more Privileges of Parliament
bat one, and that is, freedom from Arrefts : which, he
{aith, holds, unlefs in three cales, Treafon, Felony, and
the Peace. And for this freedom from Arrefis, he cites
Antient Precedents for all thofe in the Houfe of
Lords, but he brings not one Precedent at all for the

Commons Freedom from Arrefts,

It is behooful for a Free-holder to confider what
Power is in the Houfe of Peers 5-for although the
Free-holder have no Voice in the Election of the
Lords, yet if the Power of that Houfe extend. to
make Ordinances that bind the Free-holders, it 1s ne-
ceffary for him toenquire swhat and whence that Pows
er is, and how far it reacheth: The chicf Writ of
Summons to the Peers was in thefe words,

£ AROLUS Dei Gratia, &c. Reverendiffimo inChri-
fto patri G. eadem gratia Archiepifcopo Cantuariei=

i, totins Anglie Primati & Metropolitano, [alutem,
Quia de advifamento & affenfn Concilii noftre, pro qui=
bufdam arduis & urgentibus negotiisy Nos & fatsine
& defenfionem vegni noftri Anglie, & ecclefie Anglica-
‘ne concerncutibus, quoddam Parliamentun noftriem aped
V. éc. teneri ordinavimus, € ibidem vobifcum, € cuin

- cateris Prelatis, Magnatibus & Proceribus dicic, vegis
noftri Anglie colloguinm babere, &+ tracatunm : Vabis
_in fide, & dileciione quibye nobis vengmini firmiser injiste
e, gends

L
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gendo mandamus, quod confideratis diciorum negotioriin

ardnitate, ¢ periculis imminentibus, ceffan
excrfatione dictis die & loco perfonaliter interfitis, Nobif=

cins & cum ceteris Prelatis, Magnatibus, & Proceribus

prediciis, fuper diciis negotiis tractaturi, veftrumquie con=
cilinm impenfiri, & boc ficut Nos ébr Honorem noftrand
ac falvationent regni predicii, ac ecclefie fancle, expedi-
tionemas dictorum negotiorsm diligitis,nullatenns omirsatis 5
Premonentes Decanum & capitilum ecclefie veftre Can-
tuarienfis, ac A rehidiacanos gotumaue Clerum veftre Dig-
cefis, quod idem Decanus é» Archidiaconi in propriis per-
Sonis [uis, ac dictem Capitulum per sunum, idemaque Clerns
per dutos Procuratores idoneos, plenam & fufficientem pote-
Statem ab ipfis Capitulo & Clero habentes, predidiis die ¢
loco perfonaliter interfint, ad confentiendum biis que tunc
abidem de Commune Concilip ipfins Regni Noftri, divina

favente Clementia.contigerint ordinari, Tgfte Meipfo apud
Wl:jr}p ﬁ?"{:‘-

CHARL ES by the Grace of God, é¢, To the moft

Reverend Father in Chrift 17, by the fame
Grace Arch-bilhop of Canterbury, Primaté and Me-
tropolitan of all England, Health, Whereas by the
Advice and Affent of our Councel, for certain diffi-
cult and urgent Bufinefles concerning Us, the State,
and Defence of Qur Kingdom of England, and of
the Englith Church : We have Ordained a certain
Parliament of Ours to be holden at W, ére. and
there to have Conference, and to treat with you the
Prelats, Great men, and Peers of Our faid Kingdom.
We firaitly Charge and Command, by the Faith
and Love by which you are bound to Us, that con-
fidering the Difficulties of the Bufinefles aforefaid,
and the imminent Dangers, and fetting afide all Ex-

cules,
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#ufes, you be perfonally prefent at the Dayand Place
aforefaid, te treat and give your Counfel concerns

the {aid Bufineffes : And this, as you love Us
and Our Honour, and the Safeguard of the forefaid
Kingdom and Church, and the Expedition of the
fiid Bufinefles, you muft no way omit. Forewarn-
ing the Dean and Chapter of your Church of Can-
serbury, and the Arch-deacons, and all the Clergy
of your Diocefe, that the fame Dean, and the
Arch-deacon in their proper Pesfons, and the faid
Chapter by one, and the faid Clergy by two fit
Proftors, having full ‘and f{ufficient Power from
them the Chapter and Clergy, be perfonally - pre-
{ent at the forefaid Day and Place, to Confent fo
thofe things, which then and there fhall happen by.
the favour of God, to be Ordained by the Com-
smon Councel of our Kingdom. Witnefs Our Self

at Weftm.

The Game Form of Writ mutatis mutandis, con=
cluding with, you muft no way omit. Witnefs, &c.
is to the Temporal Bavons : But whereas the Spiritu-
al Barons are required by the Faith and Love; the
Temporal are required by their Allegiance or Ho-
mage.

The Difference between the two Writs is, #hat the
Lords axe to Treat and to Give Ceunfel 5 the Commons
are to Perform and Confent to what is ordained.

By this Writ the Lovds have a deliberative or a
confultive Power to Treat, and give Counfel in difficult
Bufineffes: and fo likewife have the Judges, Barons
of the Exchequer, ‘the Kings Councel, and the Ma-
fiéts of the Chancery,by their Writs: - But over and

befides this Power, the Lords do-exctcife a decifive
h or
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or Judicial Power, which is not mentioned or foutid,

in their Writ,

. For the better Underftanding of thefe two diffe-
fent Powers, we muft carefully note the diftincti-
on between a Fudge and a Comnfellor in a Monar-
chy: the ordinary Duty, or Office of a Fudge is to

give Judgment,and to command in the Place of the

King; but the ordinary Duty of a Counfellor is to
advife the King what he himfelf fhall do, or caufe
to be done: The Fudge reprefents the Kings Perfon
in bis abfence, the Counfellor in the Kings Prefence
gives his Advice: Fudges by their Commiffion or
Inflitution are limited their Charge and Power, and
in fuch things they may judge, and caufe their Judg-
ments to be put in Execution: But Cosunfellors have
no Power to command their Confultations to be
executed, for that were to take away the Sovereign-
ty from their Prince, who by his Wi{dom is to weigh
the Advice of his Councel, and at liberty to refolve
according to the Judgment of the wifer part of his

Councel, and not always of the greater: In a word;,

regularly a  Comnfellor hath no Power but in the
Kings Prefence, and a Fudge no Power but out of
his Prefcnce 5 Thele two Powers, thus dittinguithed,
have yet {uch Correfpondency, and there is {o neer
Affinity between the A&s of judging, and counfel-
ling ; that although the ordinary Power of the Judge
is to give Judgment: yet by their Oath they are
bound in Caufes extraordinary, when the King
pleafeth to call them, to be his Counfellors; and on.
the other fide, although the proper work of a Coun-
fcllor be only to make Report of his Advice to his
Sovereign, yet many times for the Eafe only, and by
the Permiffion of the King, Counfellors are allowed

b
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‘tojudge, and command in Points wherein ord inarily
‘they Know the mind of the Princes and what th
'do is the act of the Royal Power it felf: for
‘the Councel is always prefuppofed to be united
to the Perfon of the King, and therefore the De.
crecs of the Councel are ftyled, By the King in bis
Privy Councel. = . | .

Toapply this. Diftiné&ion to the Houfe of Peers :
we find originally they are called as Counfellors
to the King, and (o have only a deliberative Power
{pecified in their Writ, and therefore the Lords
do only then properly perform the Duty for
which they are called, when they are in the
Kings Prefence, . that He may bave Conference and
treat, with them : ' the very Words of the Writ
are, nobifcum ac cum Prelatis, Magnatibus ¢~ Pro-
ceribus prediciis (uper  dillis negotiis traltaturi’ ve-
ftrumquee concilivm  impenfiriy with Us and with the

Prelates, Great men and Peers to treat and give
your councel: the word Nobifcwm implicth plains
ly the Kings Prefence. It is a thing in reafon
moft abfurd, to make the King aflent to the
Judgments in Parliament, and allow Him no part
in the Confultations this were fo make the King
a Subject. Councel lofeth - the name of Councel,
and becomes a Command if it put a Necelli-
ty upon the King to follow it : fuch Imperious
Councels, make thofe that are but Counfellors
in name to be Kings in Fact: and Kings them-
felves to be but Subjects. We read in Sir Ro-
bert Catton, that towards the end of the Saxons, and
the firft times of the Norman Kings, Parliaments ftood

i Cuftom-grace fixed to Eafter, Whitfontide, and

Chriftmas s and that at the Kings Caourt, or Palace.
‘ Par-
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Parliaments [ate in the Prefence, or Privy Chamber :
from whence he infers, an Improbability to believe the
King excluded His own Prefences and sumannerly for
Guglts to bar Him their Company who gave them their
Entertainment.  And although now a-days the Parli-
ament {it not in the Court where the Kings houfhold
yemains, yet ftill even to this day, to (hew that Par-
liaments are the Kings Guefts, the Lord Steward of
the Kings Houfhold keeps a ftanding Table to enter-
tain the Peers during the fitting of Parliaments and
he alone, or fome from, or under him, as the Trea-
furer, or Comptroller of the Kings Houfhold takes
the Oaths of the Members of the Houfe of Commons
the firft day of the Parliament,

Six Richard Scroop Steward of the Houfhold ity
of our Sovereign Lord the King, by the Com- ki
mandment of the Loxds fitting in full Parliament in
the Great Chamber, put F. Lord Gomeniz and Willi-
am Wefton to anfwer {everally to Accufations brought

againft them.
The Neceffity of the King’s Prefence in Parliament,

appears by the Delire of Parliaments themfelves in -

former times ; and the Practice of it Six Robert Cotton
proves by feveral Precedents: whence he concludes,
shat in the Confisltations of State, and Decifions of pri-
vate Plaints, it is clear from all times, the King was
not only prefent to advife, but to determine alfo. When-
foever the King is prefent, all Power of judging,
which is derived from His, ceafeth : The Votes of the
Lords may {erve for matter of Advice, the final
Judgment is only the Kings. Indeed, oflate years,
Queen Mary, and Queen Elizabeth,by reafon of theix
Sex, being not fo fit for publick Affemblics, have

brought it out of Ufe, by which means it is come
to
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to pafs, that many things which were in former
times acted by Kings themfelves, have of late beer
left to the Judgment of the Pecrs who, in Qualicy
of Judges extracrdinary, dre permitted for the Eafe
of the King; and in His abfence, to determine {uch
matters as ate properly brought before the King
Himfelf fitting in Perfon, attended with Hir greas
Conncel of Prelates and Peers.  And the Ordinances
that are made there, reccive their ERfablithment ci-
ther from the Kings Prefence in Patliament, where
his Chair of State is conftantly placed; or at leaft
from the Confirmation of Him, who in all Courts,
and in all Caufes is Supream Judge. All Judge-
ment is by, or under Him 5 it cannot be without,
much lefs againft his Approbation. The King only
and none but He, if He were able, fhould judge all
Canfes 5 (aith Braéfon, that ancient Chicf Juftice in
Hen. 3. time;

An ancient Precedent T meet with cited by Mafter
Selden, of a judicial Proceeding in a Ctiminal Caufe
of the Barons before the Conqueft, wherein I obferve
the Kings Will was, that the Lords (hiould be Judges,
in the Caufe wherein Himfelf was a Party ; and He
ratified their Proceeding: The cafe was thus, Earl

Godwin having had a Trial before the Lords under

King Hardicanute, touching the Death of Aifred
(Son to King Ethelbert, and Brother to him who
was afterward Edward the Confiffor) had fled out
of England 5 and upon his Return, with Hope of
Edward the Confeffor’s Favonr, he {olicited theLords
to intercede for him with the King; who (confult-
ing together) brought Godwin with them before the
King to obtain his Grace and Favour: But the King
prefently; asfoon as he beheld him; faid, Tho#

' Dz Trapyp
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Traytor Godwin, I do appeal thee of the Death of my
Brother Alfred, whom thow baft moft trayteronfly flain’s
Then Godwin excufing it, anfwered, My Lord the
King, may it pleafe your Grace, I neitber betrayed nor
killed your Brother, whereof I put my felf upon the Judg-
ment of your Court: Then the [ﬁng {aid, Yon noble
Lords, Earls, and Barons of the Land, who are my
Licge men now gathered bere together, and bave beard
My Appeal, and Godwins Anfiwer, 1 Will thas in
shis Appeal between Us, ye decree right Judgment, and
do true Juftice. The Earls and Barons treating of this
among themfclves, were of differing Judgments;
fome faid that Godwin was never bound to the
King cither by Homage, Service, or Fealty, and
therefore could not be his Traytor, and that he had
not flain Alfred with his own hands: others faid,
that neither Earl nor Baron, nor any other Subject
of the King could wage his War by Law againft
the King in his Appeal 5 but moft wholly put him-
{elf into the Kings Mercy, and offer competent
Amends. Then Leofric Conful of Chefter, a good

man before God and the World, {aid, Earl Godwin -

next to the King, is a man of the beft Parentage
of all England, and he cannot deny but that by his
Counfel Alfred the Kings Brother was flain, there-
fore for my part I confider, that He and bis Son,
and all we twelve Earls who are bis Friends and Kinf=
men, do go humbly before the King, laden with [o
much Gold and Silver as each of #s can carry in our
Arms, offering bim Thas for bis Offence, and bum-
bly praying for Pardon; And be will pardon the Earl,
and taking his Homage and Fealty, will reftore him
sll bis Lands. All they in this form lading them-
felves with Treafure, and coming to the King, ﬂiid

W
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{hew the Manner and Order of their Confideration,
to whichs The King not willing to comtradiét, did var
tifie all that they bad judged.

23 Hen. 2. In Lent there was an Affembly of all
the Spiritual and Temporal Barons at 7 eftmin-
fter, for the determination of that great Con- Selden.
tention between Alfonfo King of Caftile, and Sancho
King of Navarre, touching divers Caltles, and Ter-
vitories in Spain, which was by compromile
{ubmitted to the Judgment of the King of Eng-

Mand.  And the King, confulting with bis Bi-

Jhops, Earls, and Barons, determined it (as he faith)
Himfelf in the firft Per(on, in the Exemplification of
the Judgement. |

2 Ot King Fobn alfo, that great Controverfic
touching the Barony that William of Mowubray
claimed againft William of Stutvil, which had de-
pended from the time of King Hen. 2. was ended by
the Comncel of the Kingdom, and Will of the King:
Concilio regni, & voluntate Regis.

The Lords in Parliament aedgjudge William de Wefton
to Death for furrendring Barmick Caftle,but for
that Owr Lord the King was not informed of $%4¢%
the manner of the Judgment, the Conftable of the
Tower, Allen Buxall, was commanded [afely to keep the
Jaid William sntill be hath other Commandmen from ony
Lord the King. 4 Ric. 2.

Alfo the Lords adjudged Fobn Lord of Gomentz for
{urrendring the Towns, and Caftles of Ardee:
and for that he was a Gentleman, and S¥4é
Bannaret, and had ferved the late King, be
fhould be bebeaded, and for that our Lord the King
was not informed of the manner of the Fudgment. the
Execution theveof hall be Ir)efﬁi:ed untill our Lovd the

3 King,
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King (hall be informed. It is commanded to the Coz-
[table of the Tower, fafely to keep the faid John, wun=
till be bath other commandement from our Lord the
King.

In the cafe of Hen. Spencer Bilhop of Norwich,
# Ric. 2. who was accufed for complying with the
French, and other Failings ; the Bithop complained,
what was done againft him, did not pafs by the Af-
fent and Knowledge of the Peers3 whereupon it
was f{aid in Parliament, that The cognifance and Pu-

aifbment of bis Offence did, of common Right, and an- .
“tient Cuftom of the Realm of England, folely and whol=

Iy belong to Our Lovd the King, and no other : Le cogni=
fance & puniffement de commune droit & axniienne cus
frome de Royalme de Engleterve, fenl & per tout apper=
teine au Roy noftre Seignieur, & a nul autre.

In the cafe of the Lord de la Warz, the Judgment
of the Lords was, that be fhould have place next after
the Lord Willoughby of Erisbe, by confent of all, ex-
cept the Lord Windfir : and the Lord Keeper was re-
guived to acquaint Her Majefty with the Determination
of the Pecrs, and to Rnow ber Pleafure concerning the
[ame,

The Inference from thefle Precedents, is, that the
Decifive ox Fudicial Power exercifed in the Chamber
of Pecers, is merely derivative, and {ubfervient to the
Supreme Power, which refides in the King, and is
grounded folely upon his grace and favour : for
howfoever the Houfe of Commons do alledge theix
Power to befounded on the Principles of Nature,
in that they are the Reprefentative Body of the
Kingdom ( as they fay ) and fo being the whole,
may.take care,and have power by Nature to preferve

themfelves @ yet the Houfe of Peers do not, nor can-
' | " ' not

l
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w10t make any fuch the leaft Pretence, fince there is
no reafon in Nature, why amongft a company of
men who are all equal, fome few (hould be picked

. out to be exalted above their Fellows, and have

power to Govern thofe who by Nature are their
companions. The difference between a Peer and a
Commoner, is not by Nature, but by the grace of the
Prince + who creates Honours, and makes thofe Ho-
nours to be hereditary ( whereas he might have gi-
ven them for life onely, or during pleafure, or good
behaviour ) and alfo annexeth to thofe Honours the
Power of having Votes in Parliament, as hereditary
Counfellours, farnithed with ampler Privileges than
the Commons: All ‘thefe Graces conferred upon
the Peers, are fo far from being derived from
the Law of Nature, that they are contraditory and
deftru@ive of that natural equality and freedom
of mankind, which many conceive to be the foun-
dation of the Privileges and Liberties of the Houfe
of Commons : there is {o ftrong an oppofition be-
tween the liberties of Grace and Nature, that it had
never been poffible for the two Houfes of Parliament
to have ftood together without mortal Enmity, and
eternal jarring, had they been raifed upon fuch op-

fite foundations : But the truth is, the Liberties
and Privileges of both Houfes have but one, and the
(€ fame foundation, which is nothing elfe but the
meer and {ole Grace of Kings.

Thus much may ferve to thew the Nature and O-
riginal of the deliberative and decifive Power of the
Peers of the Kingdom.

The matter about which the deliberative power is
converfant, is generally the Confulting and Advi-

D 4 fing
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fing upon ‘any urgent Bufinefs which concerns the
King, or Defence of the Kingdom : and more efpeci-
ally fometimes in preparing new Laws ; and this
Power is grounded upon the Wiit,

The decifive Power is exercifed in giving Judgment
in {ome difficult Cafes 5 but for this Power of the
Peers, 1 ind no Warrant in their Wiit, .

Whereas the Parliament is ftyled the Supreme Court,
it muft be underitood properly of the King fitting
in the Houfe of Peers in Perfons and but impro-
perly of the Lords without him : Every Supreme
Court muft have the Supreme Power, and the Su-
preme Power is alwayes Arbitrary 3 for that is' Arbi-
trary which hath no Superiour on Earth to contyoll
1t.  The laft Appeal in all Governiment, muft fiill be
to an Arbitrary Power, or elle Appeals will be
in Infinitum, never at an end.  "The Legiflative Pow-
er s an Arbitrary Power, for they are zermini con
vertibiles.

The main Queftion in thefe our dayes is, Phere
this Power Legiflative vemains 2 or is placed 5 upon
conference of the Writs of Summons for both Hou-
{es, with the Bodies and Titles of our Ancient Acts
of Parliament, w¢ thall find the' Power of making

Laws refts folcly in the King, Some affirm, that a
part of the Legiffarive Power ' is in either of the Hon-
{es 5 but befides invincible reafon from the Nature of
Monarchy it {cf, which muft bave the Supreme
Power Alone 5” the conftant Antient Declaration of
this Kingdom is againft it, For howfoever of later
vears in the Titles and Bodies of our Aéts of Parlia-
ment it be not {0 particularly exprefled who is the
Author and Maker of our Laws, yet in almoft all’
our ¢lder Statutes it is precifely cxprefled, that they
3 : are
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dre made b}’ the ng I‘ﬁmﬁ*ﬁ The gfneral wurds
ufed of later times, that Laws are made by Autho-
ity of Parliament, are particularly explamr:d in for-

er Statutes, to mean, That the King Ordains, the
(nara',r Aduife,” the Commons Confent, as by comparing
the Writs with the Statutes that expound the Writs,
will evidently appear.

Magna Charta begins thus, H.:::ry by the grace of

God, Know ye, that WE of Our Meer and Free Will
have given thefe Liberties.

In the {elf-fame ftyle runs Charta de Forefta, and
tells us the Author of it.

The Statute de Scaccario 41 H. 3.begins in thefe
words, The King Commandeth, that all Bailiffs, She-
m&‘},and other Officers, & c. And concerning the Jufti-
ces of Chefter,the King Willeth évc.and againHe Com-
mandeth the Treafurer and Barons of the Exchequer
upon their Allegiance.

The Stat. of Marlborough, 52 Hen. 3.gocth thus:
The King hath Made thefe Aéis, Ordinances, and Sta-
tutes, which He Willeth zo be Obferved of all his Sub-
jects, bigh and loy.

3 Edw, 1. The Title of this Statuteis Tfnﬁ are the’

ACTS of King EDWARD.; and aﬁ:er it ﬁ:}llnws,
The KING hath Ordained thr:['e ACTS 35 and in
the firlt Chapter, The King Forbiddeth and Com-
mandeth, That none do burt, damage, or grievance
to any Religions Man, or Perﬂ:rrz of the Church :
and in the thirteenth Chapter; 7he King prohibiteth
that nore do Ravifh or take away by force, any Maid
within age.

6 Edw. 1. It is faid, Owr Sovereign Lord the
King bath eftablifbed thefe Ads, commanding they be
aégfemd within this Realm: and in the fourteenth

Chap.
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Chap. the words are, The King of bis fpecial Graee
granteth, that the Citizens of London fhall recover in an
Affife,Damage with the Land.

The Stat. of Wit 2. faith, Our Lord the King
hath ordained, #hat the Will of the Giver be obferved :
and in the 3. Chap. Our Lord the King hath ordain-
ed, that a woman after the Death of ber Husband [hall
recover by a Writ of Eniry.

The Stat. of @uo Warrante {aith, Our Lord the
King at His Parliament, of bis fpecial Grace, and for
Affeciion which be beareth to bis Prelates, Earls, and
Barons, and others, bath granted, that they that have
Liberties by Prefcription fhall enjoy them.

In the Stat. de finibus Levatis, the Kings Words
are, Weintending to provide Remedy in our Parlianrent
bave ovdained, &-c.

28, Edw. 1. c. 5. The King Wills, that the Chan-
cellor, and the Tuftices of the Bench [ball follow Him,

{0 that be may have at all times fome neer unto bim that

be learned in the Laws : and in Chap. 24. the words
are, Our Lord the King, after fuell Conference and De-
bate bad with bis Earls, Barons, Nobles, and
.::rrém* Great men, by their whole Confent, hath ordain-
ed ére.

The Stat. de Tallagio (if any fuch Statute there
be) fpeaks in the Kings Perfon, No Officer of Ours :
No Tallage fhall be taken by Uss; We Will and
Grant.

1. Edw. 2. begins thus, Our Lord the King Wil-
leth and Commandeth.

The Stat. of o. the fame King, faith, Our Lord the
King, by the Affent of the Prelates, Earls, and other
great States, hath Ordained.

10. Edw.
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10. Edw. 2. Tt is provided by our Lord the King and

MI’[}” icess |
" The Stat. of Carlile {aith, We bave fent our Command
iin woriting firmly to be obferved.

1. Edw, 3. begins thus, King Edw. 3. at bis Par-

in- & (Ziament at the vequeft 'of the Commonalty by their Petiti-

on before bim, and bis Councel in Parliament, hath
granted, @-c. and in the §th Chap.The King willeth,
that no man be charged to arm bimfelf otherwife than be
s wont,
5. Edw, 3. Oyr Lovd the King, at the Requeft of

 bis People, batb eftablifhed thefe things,which He Wills
to be kept.

- 9. Of the fame King there is this Title, Our Lord
the King by the Affent érc. and by the Advice of bis
Conncel being there, bath ordained, &-c.

In his 10 year, it is {aid, Becanfe Our Lord: King
Edw. 3. hath received by the Complaint of the Prelates,
Earls, Baronsy alfo at the fbewing of the Knights of the
Shires, and bis Commons by their Petition put in bis
Parliament, &, Hath ordained, by the Affént &c. at
the Regueft of the faid Knights and Commons, &e.

The fame year in another Parliament you may
find, #hefe be the Articles accorded by Qur Lord the
King, with the Affent, &c. at the Requeft of the
Knights of the Shires, and the Commons by their Petition
put in the [aid Parliament.

In the year-Book 22 Edw.3. 3.pl. 25. It is faid,
The King makes the Laws by the Affent of the Peers
and Commons 5 and not the Peers and Commons,

The Stat. of 1. Ric. 2. hath this Beginning, Rich-
ard the 2. bythe Affent of the Prelates, Dukesy Earls
and Barons, and at the Inftance and [pecial Requeft of
the Commons, Oxdained. ' '

; . A There
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There being a Statute made 5 Ric. 2. c. 5. againft
Lollards, in the next year the Commons Petition

Him, Supplient les Commons que come un effatute fuit

faity &c. The Commons befeech, that whereas a Statute
was made in the laft Parliament, &c. which was ne-
ver Affented to, nor Granted by the Commons, but
that which was done therein was done without their Af-
Jent. In this Petition the Commons acknewledge
it a Statute, and f{o call it, though they affented
Jot to it.

17 Rics 2. mu. 44 The Commons defire ,  fome
prerfsing to make a Law which they conceive burtful to
the Commonyvealth > That His Majefty will not pafs it.

As for the Parliaments in Iﬂﬁ. 4+ Hen. 5. Hen. 6.
Edw. 4. and Ric, 3. Reigns, the moft of them
do agree in this one Title, Our Lord the
King by the Advice and Alfent of His Lords, and
at the fpecial  Inftance and Reguelt of the Com-
mons, Hath ordained, The Precedents in this Point
arc {o numerous that it were endlefs to cite them.

The Statwtes in Hen. 7. days do for the moft
part agree, both in the Titles and Bodies of the Aéts,

in thefc words : Our Lord the King by the Affent of -

the Lords Spiritual and Temporal, andthe Commons in
Parliament affembled, and bythe Authority of the fame,
hath ordained. '
- Unto this Kings time we find the Commons very
often petitioning, but not petitioned unto. The firlk
Petition made to the Commons that I meet
with among the Statutes, is but in the middle
of this King Hen 7. Reign, which was {o well ap-
proved, that the Petition it felf is turned into a
Statute: It begins thus, 7o the Right Worfhipful
Commons iz this prefent Parliament affembled :
; Sheweth
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‘Sheweth to your difecreet Wifdoms, the Wardens of the
Fellowhip of the Craft of Upholfters within Londons
&c. This Petition, though it be directed to the
~Commons in the Title s yet the Prayer of the Petiti-
' onis turned to the King, and not to the Commons;
‘for it concludes, therefore it may pleafe the Kings
Highnefs by the Advice of the Lords Spiritual and Tem-
poral, and bis Commons in Parliament, &,

Next for the Statutes of Hen. 8. they do moft part
agree;both in their Titles, and the Bodies of the Acts,
with thofe of his Father King Hent. 7.

Lafily, In the Statutes of Edw. 6. Qu. Mary,
Q. Elizabeth, K. Fames, and of our Sovercign Lord
the King that now is, there is no Mention made in
their. Titles of any Affent of Lords and Commons,
or of any Ordaining by the King, but only in gene-
yal terms it is faid, A&s made in Parliament : or
thus, At the Parlioment were Enadfed @ yet in the
Bodies of many of thefe A&s of thefe laft Princes,
there is fometimes Mention made of Confent of Lords
and Commons, in thefe or the like words: I is Enati-
ed by the King, with the Affent of the Lords and Com-
mons 5 Except only in the Statutes of our Lord King
Charles, wherein there is no Mention,that I can ﬁnd%
of any Confent of the Lords and Commonss or
Ordaining by the King: But the words are, Be i
Enaéied by Authority of Parliament : Or clle, Be it
Enaéied by the King, the Lords Spiritual and Tempo-
ral, and Commons 5 as if they were all Fellow-Com-
amiflioners.

Thusit appears, that even till the time of K. Ed. 6.
wholived but in our Fathers dayes, it was punctual-
ly expreffed in every King’s Laws,that the Statutes &
Ordinances were made by the King. And withal we
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may fee by what degrees the Styles, and Titles of
Acts of Parliament have been vasied » and to whofe
Difadvantage. The higher we look, the more. ab-
{olute we find the Power of Kings in Ordaining
Laws : nor do we meet with at firft (o much as the
Affent or Advice of the Lords mentioned, Nay, if
we caft our eye upon many Statutes of thofe that be
of moft Antiquity, they will appear as if they were
no Laws at all 5 but asif they had been made only
to teach us, that the Punithments of many Offences
were left to the meere pleafure of Kings. The puni-

tive part of the Law, which gives all the Vigour

and Binding Power to the Law, we find committed

by the Statutes to the Kings meer Will and Pleafure,
as if there were no Law at all, I will offer a few

Precedents to the Point.

3 Edw. 1. c. 0. faith, That Sheriffs, Coroners, and
Bailiffs, for concealing of Felonies, fhall make grievous
Fines at the Kings pleafure. '

Chap. 13. Ordains, That fuch as be found culpable

of Ravifbing of Woemen, (bali Fine at the Kings pleas
{ure,

Chap. 15. faith, The penalty for detaining a Prifons |

e that it mainpernable, it a Fine at the Kings pleas
{ure, or 2 grievous Amercemens to the Kings and, be that
Jhall take Reward for deliverance of fuch, fhall be at the
Great Mercy of the King,

Chap. 20. Offenders in Parks or Ponds fhall make
Fines at the Kings pleafure,

Chap. 25. Commitsers of Champerty, and Extortios
fiers, are to be punifhed at the Kings pleafure,

Chap. 31. Purveyors, not paying for what they takey

_,{%_gu be Grievoufly punithed at™ the Kings pleas
H¥C«

€hap;
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Chap. 32. The King fhall punifh Grievoufly the

Sheriff, and bim that doth maintain Quarrels.

. Chap. 37. The King fhall grant Astaint in Plea of
Land where it (hall feem to bim neceffary. :
¢ 7 Edw. 1. {aith, Whereas of late, before certain Per-
fans depused to Treat upon Debates between Us and cer-
$ain Great Men, it was accorded, hat in our nexs Par-
liamens provifion fhall be made by Us, and the common
Affent of the Prelates, Earls, aitd Barons; that in all
Parliaments for ever, every man fhall come without
Fovce and Armowr. And now in our nexs Parliament
she Prelates, Earls, Barous, and Commonalty bave faid,
That to US it belongeth, through Qur Royal Signo-
ry, firaitly to defend Force of Armour at all times,
when it fhall pleate Us, and to punifh them which
fhall do otherwife, and hereunto they are bound to
Aid Us their Sovereign Lord at all Scafons when
Need fhall be,

13 Edw. 1. Takers ::m:{)vnf Nuns from Religions

Houfes, Fined at the Kings Will.

If by the Defanlt of the Lord that will not avoid

the Dike, Underwoods, .and Bufbes in High-wayes,
murder be done, the Lord fhall make Fine at the Kings
pleafure.
" 28 Edw. 1. If 2 Gold-fmith be attainted for not
Affaying, Touching, and Working. Veffels of Gold, be
j{?_mu be punithed by Ranfome at the Kings plea-
ure.

2 Hen, 4. The Commons defire they may have An-
fwer of their Petitions before the gift of any S ubfidy 5 to
which the King anfwers, He would confert with the
Lords, and do what [bould be beft according to their Ad-
vices and the laft day of Parliamen: He gave this An=

fwer, That that manner of Doing had not been Seen,
4 no¥
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nor ufed in no time of his Progenitors or Pre-
deceflors, that they fhould have any Anfwer of thely
Petitions, or knowledge of it before they bave (hewed,
and finifbed all their other Bufine(s of Parliament, be it
of any Grant, Bufinefs, or otherwife, and therefore the
King would not in any wayes change the Good
Cuftoms and Ufages Made and Ufed of Antient
Times.

5 Hen. 4. c. 6. Whereas one Savage did Beat and
maime one Richard Chedder Efguire, Menial Servant
to Tho. Brook, Knight of the Shire for Somexfet-fhire,
the Statute faith, Savage (ball make Fine and Ranfom
at the Kings Pleafure. |

8 Hen. 4. It is faid, POTESTAS PRINCIPIS
NON EST INCLUSA LEGIBUS, the Power of
the Prince is not included in the Lavs.

13 Heno 4. nu. 20. we read of a Reftitution in
Bloud, and Lands of William Lafenby, by the King,
by the Allent of the Lords Spiritual, and Commons 5
emisting the Lords Temporal. ; :

2 Hen. 5. in aLaw made, there is a Clanfe, That

it is the Kings Regalty to grant or deny fuch of their Pe-

titigns as pleafeth Himfelf.

6 Hen, 6. ¢. 6. An Ordinance was made for to en-
dire As long, asit (hall pleafe the King.

11 Hen. 7. c. 1. hath this Law, The King our
Soveteign Lovd, calling to His remembrance the duty of
Allegiance of His Subjeiis of this His Realm, and that
by reafon of the fame they are bound to ferve their Prince
and Sovereign Lord for the time being in His Wars, for
the Defence of Him, and the Land, againft every Rebel-
dion, Power, and Might reared againt Him , and zith
Him to enter and abide in Service in Battel, if Cafe
Jo require 5 and that for the [ame Service, what fortune

. cver
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| poer fall by chance. in the fame Battel, %di!{ff the Mind

and Will of the Prince (as in this Land fome time
guft bath been feen ) that it is nat reafonable, but
againft all Laws, Reafon, and good Confcience, that the
| Jaid Subjedls, going withtheir S uwreign Lord in Wars,
| attending upon Himin His Perfon, or being in other pla-
ces, by his Commandement within the Land, or without,
any thing Pould lofe or forfeit, for doing their trice.
Duty and Service of Allegiance 5 Be it therefore Enali~,
ed, That no Perfon that fhall attend upon the King, and.
do Him true Service, (ball be attainted therefore of
Treafon, or any other Offence by A& of Parliament, or

z'

&

- Alfp the 18 Chap. of the fame Year {aith, 7here
‘eery Subject by the Dusy of his Allegiance is bounden
1 Serve and Affift bis Prince and Sovercign Lord at all
. Seafions when need [ball require, and. bosund 2o give at-
sendance upon his Rayal Perfon, to, defend the fame
when He all fortune to go in Perfon in War for De-
fence of the Realm, or againft His Rebels and Enemier,

. for the Subduing anid Repreffing of them, and their mali=

| tions purpofe,

| briftopher TV, r;:],ll.,l'SErjcal.'lt at Law, chofen Spealk-
. er, 13 Eliz. in his Speech to Her Majefty, faid, thad
. for the orderly Government of the Commonwealth;
. three things were neceflary :
1. Religion.
24 :_i':rt%arir}".
: 3+ Law, Bt U ; o
. By.he firft, we avetanght not only our Dauty to God,
Lut to abey the Queen, and that not only in Temporals,
but in Spirituals, in which Her Power is abfolute,
. Mr. Grivel inthe 35 Eliz. {aid in Parliament, He
L abifbed nat the making of many Laws > fince the more wre




TR o L S AR

86 The Free-bolders Grand Inqueft.

smake, the lefs Liberty we bave our felves 5 Her Majefty
#ot betng bound by them.

For further proof that the Legiflative Power is
proper to the I{i;n% we may take notice, that in an-
tient time, as Sir E
lizment were in form of Petitions : if the Petitions
were from the Commons, and the Anfwer of them

the King’s, it is eafic thereby to judge who made

the A& of Parliament : Alfo Sir Fo. Glanvil affirms,
that in former times the courfe of Petitioning the
King was this, The Lords and Speaker, either by Words
or Writing, preferr’d their Petition to the Kings this
shen was called the Bill of the Commaons, which being
veceived by the King, part He received, part He put out,
and part be ratificds for as it came from Him, it was
drawn into a Law.

Alfo it appears, that Provifions, Ordinances, and
Proclamations, made heretofore out of Parliament,
have been alwayes acknowledged for Laws and
Chane, Statufes: We have amongft the printed Sta-
Egerton, tutes, one called the Statnte of Ireland, da-

is nothing but a Letter of the King to Gerard Son of
Maurice Jufticer of Ireland.

The Explanations of the Statute of Gloucefter made
by the King and Hifa?:g?im only, were received al-
wayes for Statutes, and are fiill printed with them.

Allo the Statute made for the corretion of the
twelfth Chapter of the Statute of Gloucefter, Was
Signed under the Great Seal, and fent to the Ju-
ftices of the Bench after the manner of a Writ Pa~
tent, with a certain Writ clofed, dated by the Kings
hand at Weftminfter, 2 Maii 9 Edw. 1. requiring,
that they fbould de and exccute all and every thing mu';
' . taine

dw. Coke {aith, All Ads of Par=

ted at Weltminfter, 9 Feb. 14 Hen. 3. which’

il

,:.l'llr' |

o b

N mn,

all

o

fnt
Lot
will

Tl




4

Vet i

The Free-holders Grand Imﬁmﬂ. 5%
tained 0. it, though the fame do not accord with b
Seats of Gloucelier in alf things, . |
- The Provifions of Merton made by the King at an
Affcmbly of Prelates, and the greater part of the
Earls and Barons, for the Coronation of the King,
and his Queen Efingr, ar¢ in the form of a Proda-
mation, and begin Provifisn o in Curia domini Regis
apud Merton, = : '
19 Her. 3. a Provifion wasmade, de affifz prefens
tationis, which was continued ancf allowed for a
Law untill the Stat. of Wi, 2. which provides the
contrary in exprefs words, |
 In the old Statutes it is hatd to diftinguifli what
Laws wete made by Kings in Parliament, and what
ayt of Parliament : when Kings called Peers only ta
Padiament, and of thofe how many, or whom they
Fleafed, ( as it appears anciently they did ) it was
no eafie matter to put a difference between a Coun=
ecl-Table, and a Parliamént : of betsveen a Procla-
fnation atid a Statute : Yet it is moft evident, that id

| old times thete was a diftinction between the Kings
fecial or Privy Comncel, and His Commen Comncel of

the Kingdom : and His{pecial Councel did fit wich
the Peers in Parliament, and were of gieat and exs
traordinary Authority there. | ‘ |

In the Stat. of Weftm. 1. it is (aid, Thefé are the
Alis of K.Edw. 1i made 2t His firt, Parliament by
His Councel, and by the Affent of Bifhaps, Abbots,
Frioys, Lavls, Barons, and all the Cottmonalty: of the
Realm. | F
. T'he Stat. of Aéon Burnell hath thefe words, The
AGing for Himfelf, -and by His Councel; bath Ordaine
ed-and Eftablified: -

E 2 In .
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- Ta artielis [uper Chartas, when the Great Charter
was confirmed at the Requeft of the Prelates, Earls,
and Barons, are found thefe two provifions:

" 1. Neverthelefs the King and his Councel do not in-
tend by reafon of this Statute to diminifb the Kings Right.

- 2. Notwithftanding all thefe things before-mentioned,
or any part of them, both the King and bis Councel,
and all they that were prefent, Will and intend, that the
Right and Prerogative of His Crown [hall be faved to
Him in all things.

The Stat. of Efcheators haththis Title, 4¢ the Par-
Ziament of our Sovereign Lord the King, By His Councel
it was agreed and alfo by the King bimfelf commanded.

1 Edw. 3. where Magna Charta Was confirmed,
this Preamble is found, At the requeft of the Common-
alty, by their Petition made before the King and His
Councel in Parliament, by the Affent of the Prelates,

Earls, and Barons, &rc.

. The Statute made at York 9 Edw. 3. goeth thus :
#bereas the Knights, Citizens, and Burgeffes defired
Our Sovercign Lord the King in His Parliament by their

Petition, érc. Our Sovercign Lord the King, defiring

the profit of His People, By the Affent of His Prelates,
Earls, Barons, and other Nobles of His Realm, and
by the Advice of His Councel being there, Hath Or-
dained.

25. Edw. 3. In the Statute of Purveyors, where
the King, at the requeft of the Lords and Commons,
made a Declaration what Offences fhould be adjudged
Treafon: 1t is there further (aid, if per-cafe any man
vide Armed with Men of Arms againft any other to flay
bim, or vob him, It s not the Mind of the King,
or of His Councel : that in fiech cafes it fhall be ad-

judged Treafon. By this Statute it appears, that
even

Be
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tven in the cafe of Treafon, which is the Kings own
Caufe, as, whereas a man doth compafs, or imagine
she Death of Our Lord the King, or a man do w#ge
War againft Our Lord the King in His Realm, or be
adberent to the Kings Enemies in bis Kealm, giving to
them Aid or Comfort in the Realm, or elfewbere 5 in all
thefe cafes it is the Kings Declaration onely that makes
it to be Treafon: and though it be faid, that Dif-
fieult points of Treafon fhall be brought and (hewed to
the King, and His Parliament, yet 1t 15 {aid, it is the
mind of the King and bis Councel, that determines
what (ball be adjudged Treafon, and what Felony, or
Trefpafs. : .
f;r Edw. 3. the Commons prefenting a Petition
to the King which the Kings Councel did miflike,
were content thereupon to amend and explain their
Petition: the Petition hath thele words, To their
moft redoubted Sovereign Lord the King, Praying, Tour
Jaid Commons; that wheseas they bave prayed bim to
“be difcharged of all manner of Avticles of the Eyre &re.
which Petition [eemeth to bis Councel 1o be prejudicial
wnto bim, and in Difinberifon of his Crown if it were [o
 generally granted.  His faid Commons not willing nor
defiring to demand things of Him, or of bis Croiyn per-
~ petually, as of Efcheats, &c. But of Trefpaffes, Mif-
prifions, Negligences, Ignorances, &cs
And as in Parliaments the Kings Councel were of
Supereminent Power, fo out of Parliament Kings
made great Ufe of them. |
King Edw. 1. finding that Bogo de Clare was dif-
charged of an Accufation brought againft him in Par»
liament, commanded him neverthele(s. to appear be-
fore bim and bis Conncel , ad faciendsgm &= veci-
piendum quod per Regem & ejis Concilium  fuerit
| E3- fcis
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_ﬁ:ﬁ-fe;m'um, and {o procéeded to the Examination of
“the whole Caufe, 8 Edw. 1. :

Edw, 3. In the Star-chamber ( which was the

‘ancient Councel-table at Wetminfler ) upon the

complaint of Eliz. Awdlty, commanded Fames Aud-

‘fey to appear before Him and His Comricely and de-

termined a Controvérfie betweéen them, touching

“Land contained in her Jointure, Rot. claufs de dn. 41
Edw. 3. : o LN ' '

" Hen. 5. Tn a Suit before Him and His Councel, For

" the Titles of the Manors of Serre and St. Lawrence in
“the Ifle of Thanet in Kent, took order for the Se-

queltring the Profits till the Right were tried.

" Hen. 6. commanded the’ Juftices of the Bench to
ftay the Arraignment of one Perney in London, till
they had other Commandment from Him and His

" Councel, 34 Hen. 6. rof. 37, in Banco.

Edw. 4. and his Councel in the Star-Chamber
heard the Caufe of the Mafter and poor Bréthren of
Saint Leonard’s in York, complaining that Six Hugh
Haftings, and others, withdrew from them a great
part of their Living, which confilted chiéfly upon

the having of a Thrave of Corn of every Plow-Jand |

within the Counties of York, Wefmorland, Cnmber-

land, and  Lancafbire, Rot. pat. de an. 8. Edw. 4.

part. 3, memb, 14. _

" Hen. 7. and bis Councel in the Star-Chamber; de-
creed, that Margery and Florence Becket fhould fue no
further in their canfe againft Alice Radley Widow,
for Lands in Welwich and Plumfted in Kent, for as
much 2s the matter had been heard firlt before the
Councel of Edw. 4. after that before "the Prefident

© &f the Requefts of that King' Hen. 7. and then laftly

before the Comncel of the [aid King, 1 Hena.7.
PR i 4! W O In
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In the time of Hen. 3. an Order or Provifion was
made by the Kings Councel, and it was pleaded at

the Common Law in Bar to a Writ of Dower; the

Plaintifs Atturney could not deny it, and thereupon
the Judgment was, ideo fine die. Tt feems in thofe
“days an Oxder of the Kings Councel, was cither
pacell of the Common Law, or above it.

Alfo we may find, the Judges have had Regard,

that before they would refolve or give Judgment in
new Cafes, they confulted with the Kings Privy
- Councel.

In the cale of 4dam Brabfon who was affaulted
by R. 7. in the Prefence of the Juftices of Aflife at
Weftminfter, the guclges would have the Advice of the
Kings Councels for in a like Cafe, becaufe R.C.
did ftrike a Juror at Weftminfter which pafled againit
one of his Friends, It was adjudged by all the Conn~
cel that bis right band fhould be cut off, and bis Launds
and Goods forfeited to the King.

Green and Therp were fent by the ]udﬁcs to the
Kings Councel, to demand of them whether by the
Stat. of 14 Edw. 3. 16, a word may be amended
in a Wiit, and it was an{wered that a word may
be well amended, although the Stat, {peaks but of
a Letter or Syllable,

 In the Cale of Sir Thomas Ogtbred, who brought
a Formedon againft a poor man and his Wife; they
came and yielded to the Demandant, which {cemed
fufpitious to the Court ;5 whereupon Judgment was
ftaid, and Thorp faid that in the like cafe of Giles
Blacket it was {poken of in Parliament, and we were
commanded that when any like fhould come we
fhould not go to Judgment without good Advice 3
therefore the Judges Conclufion was, Swues g conn=

1 Eq4 Jal
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feil & comment ils voilent que nons devomus faire, noud
volums faire,@ autrenient nient en ceft cafe s fue to the
Councel, and as they will have us to do, we will
dos and otherwile not in this Cafe; 39 Edw. L
_Thus we fec the Judges themfelves were ‘gui-

ded by the Kings Coancel, and yet the Opinions

of Judges have guided the Lords in Parliament in

Point of Law. -

* 'All the Judges 'of the Realn, Barons of Ex-
chequer, of the Quoif; the Kings leained - Coun-
cel, and the Civilians, Mafters of Chancery, are
called Temporal Affiftants by Sir Edw. Coke, and
though he deny them Voices in " Patlidment, yet He
confeffeth, that by ‘theixr Writ they have Power both
to treat, and to give- Comncels "I cannot find that
the Lords have any other Powck by their Wric:
the Words of the Lords Writ are, That You be
prefent with Us the Prelates, Gyeat' men, and Peers,
¥9 treat apd_give your Counfel vV The words of
the Judges Writ are, hat you be prefent with Us, and
vthers of the Connfél (and fometimes with Us only) %o

dreat and give Yorr Comnfels -

" The Judges ufually ‘joyned in ' Committees with

the Lords in all Parliaments, c¢ven in” Queen Eliz.
Reign, untill her 39th Year; and “then upon the
7th of Novernber,” the Judges' were appointed to az-
send the Lordss ‘And whereas the Judges have Liber-
ty in the upper Houfe it (elfjupon Leave given them
by the L. Keeper, to cover themfelves, now at Com-
mittees they hit always uncovered. '

'"“The' Power of Judges in ~Parliament is belt
underftood, if 'we' confider how the! judicial Pow-
¢r of Peers hath *been exercifed n ‘matter of Judi-

s T i
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[} thatthough the Lords in the Kings Abfence give
gu'd ment in Point of Law, yet they are to be
irected and regulated by the Kings Judges, who
\are belt able to give Direftion in the difficule
Points  of the Law 3 which ordinarily are un-
‘known to the Lords. And therefore, if any Ei-
rour be committed in the Kings Bench, which is
the higheft ordinary Court of Common Law in
‘the Kingdom, that Errour muit be redrefled in
Parliament. And the Manner is; faith the Lord
Chancellor  Egerton, If a. Writ of Erronr be fued
in Parl. upon a Fudgment given by the Fudges in the
Kings Bench, the Lords of the bigher Honfe alone, (with-
out the Commons) are to examine the Evrours. ~The
Lords. are to proceed according o the Law, and fir
their Fudgments therein they are to -be informed by the
Advice and Councel. of the Fudges, who are to inforns
them what the Law is, and to diveli them in their
Fudgment 5 for the Lords are not to follow sheir own Dif-
eretion or Opinion othermifes ;
~ 28 Hen. 6. the Commons made Sute that 7. de
12 Pool D. of Suffolk , fhonld be committed so0 Prifon
for many Treafons, and other Crimes 5 the Lords of
" the bigher Honfe were donbiful what Anfwer 10 give;
the Opinion of the Frdges was demanded, their Opinion
- wasy that be onght not to be committed, for that the
- Gommons did not charge bim with any. particular Of
- fence, but with' general Reports cand Slanders : this
- Opinion was alloweds -

31. Hen. 6. A Parliament being prorogued, ih
the : Vacation the Speaker of the Houfe of Contmuis
was condemned 'in a thoufand Pounds Damages in
an Ation of Trefpals, and committed to Prilop

-in Execution for! the fame: when /the Parliameat
» was
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was re-affembled, the Commons made fute to. the
King, and Lords, to have their Speaker delivered,
The Lords demanded the Opinion of the Judges,
whether he might be delivered out of Prifon by
Privilege of Parliament; upon the Judges Anfwer
it was concluded, that the Speaker fbould remain in
Prifon according to the Law, notwithftanding the Pri-
wilege of Parliament, and that bewas Speaker; which
Refolution was declared to the Commons by Moyle
the Kings Serjeant at Law, and the Commons were
commanded in the Kings name by the Bifhop of
Lincoln (in the abfence of the Arch-bilhop of Can-
gerbury, then Chancellor) to chufe another Speaker.
7 Hen. 8. A Queftion was moved in Parliament,
W betber Spiritnal Perfons might be convented before Tem-
poral Fudges for criminal Canfes? there Six Fobn Fi-

“#tewze and the other Judges delivered their Opinion,

that theymight and ought to bes and. their Opinion allovs-
ed and maintained by the King and Lords, and Dr.
Standifh who before bad bolden the fame Opinion, wois
delivered from the Biftiops.

I find it afhrmed, that in Canfes which receive De-
germination in the Houfe of Lords, the King
Vote at all, no more thanin other Courts of minifterial
Furifdiction. Trueit is, the King hath no Vote at
all if we underftand by Vote, a Foice among others:
for he hath no partners with Him in giving Judge -
ment. But if by no Vote is meant be hath no Pow-
er to judge; we difpoil him of his Sovereignty:
It is the chief Mark of Supremacy to judge in the
higheft Caufes, and laft Appeals. This the Chil-
dren of Ifrael full well underftood, when they peti-
tioned for a King o judge thems if the dernier refort
be to the Lords alone, then they have the Suprema-
S

hath no
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¢y. ‘Bat as Mofes by’ chufing Elders to judge in
{mall Canfes, did riot thereby lofe his Authority
to be Judge himfelf when he pleafed, even in the
fmallett matters; much lefs in the greateft, which he
relerved to himfelf: (o Kings by delegating others

- to judge under them, do not thereby denude them-
{clves of a Power to judge when they think good.
There is a Diftinétion of thefe times, that Kings
them/elves may not judge, 'but they may fee and look to
the Fudges, that they give Tudgment according to Law;
and for this Purpole only (as fome fay) Kings may -
fometimes fit in the Coutts of Juftice.  But it is
pot polfible for Kings to fee the Laws ex-
ecuted, except there be a Power in Kings both
to judge when the Laws are duely executed,
and when mnot; as alfo to compell the Judg-
es if they do not their Duty, Without fuch Power
2 King fitting in Courts is but a Mockery, and 2
~ Scorn to thf:gjud es. And if this Power be allow-
ed to Kings, then their d]udgmcnts are {upream
in all Courts, And indeed our Common Law
1o this Pm{é ¢ doth prefume thar the King hath al’
“ Laws within the Cabinet of His Brealt, in Scrinio
pecioris, faith Crompton’s Jurifdiction. 108.
- Whep feveral of our Statutes lcave many things
- to the Pleafnre of the King, for us to interpret all thole
Statutesof - the Wil m:f Pleafure of the Kings Fuftices
onlysis to give an abfolute Arbitrary Power to the Jo-
ices in thofe Cafes wherein we deny it to the King.
The Statute of § Hen. 4. c. 2. makes a Difference

betweeen the King, and the Kingr Frftices, in thefe

words, Divers notorions Felons be indicted of divers Fe-

lonies, Murders, Rapes: and as soell before the Kings

Fujtices, asbefore the King bim[elf, avreigned of tbi j}ﬂ;
g o 1ca

Felonies.
"
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I read, thatin 4n. 1256, Hen, 3. fate in the Ex-
chequer, and there fér down Order for the Appearance of
Sheriffs, and bringing in their Accounts there was
Jive Marks [et on every Sheriffs Head for a Fine, be-
caufe they bad not diftrained every Perfon that might
difpend fifteen pounds Lands by the Year, to receive the
Order of Knightbood, accarding as the fame Sheriffs
svere commanded.

In Michaelmas Term, 1462, Edw, 4. fate three
dayes together in open Court in the Kings Bench. |

For this Point there needs no further Proofs, be-
caufe Mr. Pryn doth confefs, that Kings themfelves
have [ate in Perfon in the Kings Bench, and other Courts,
and there given fudgment, p. 32. Treachery and Dif-
loyalty, &c.

Notwithftanding all that hath been faid for the
Yegiflative and Judicial Power of Kings, Mr. Pryz
is {o far from yielding the King a Power to make
Laws, that he will not grant the King a pow-
er to hinder a Law from being made; that is, he
allows ‘Him not a Negative Voice in molt cafes,
which is due to every other, even to the Mean-

eft Member of the Houf¢ of Commons in his Judg- -

ment,

To prove the King hath not a Negative Vpice; his
main, and in truth, his only Argument infifted on,
isa Coronation-Oath, which. is {aid anciently {ome
of our Kings of Euglaud have taken, wherein they

grant to defend and, pratedt the juft Laws and Cuftomy,

which the Vulgar bath, or [ball chufe: Fuftas Leges
& Confuetudines. quas vulgus: elegerit - Hence M.
Pryn concludes, that the King cannot deny any Law

“which the Lords and Commons fhall make choice

of 5 for fo he will have wxlgus to fignific.
w8 T M . Though

il
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* Though neither our King, hot many of His Pre-

ﬂcccﬂ‘nrs ever took this Oath, nor were bound to
take it, for ought appears; yet we may admit'
that our King hath taken it and anfwer, we may
be confident, that neither the Bifhops, nor Privy
Councel, nor Parliament, nor any other whofo-
‘ever they were that framed, or penn'd this Oath,
ever intended in this word Vadgus the Commons in
Parliament, much lefs the Lords : they would ne-
ver {o much difparage the Members of Parliament,
as to diferace them with a Title both bafe and
flfe: it had been enough, if not too much, to
have called them Populus, the Pesples but Vilgus,
the Vulgar, the rude Multitude ( which hath the
Epithet of Ignobile Vulgns ) isa word as difhonou-
rable to the Compofers of the Oath to give, or for
the King to ufe, as for the Members o the Parlia-
ment to receives it being molt falfe : for the Peers

cannot be Vﬂ%ﬂd’, becaufe they are the prime Per-

fons of the Kingdom : next, the Knights of the
Shires are, or ought to be notable Knights, or
notable Efquires, or Gentlemen, born in the Countier,
a5 (hall be able 10 be Knights = then the Citizens and
Burgefles are to be maft [ufficient, none of thefe can
be Vulgus : even thofe Free-holders that chufe -
Knights, are the beft and ableft men of their Coun-
ties 3 there being for every Free-holder, above ten
of the Common People to be found to be term-
ed the Vulgar : Thercfore it refts that vulgus muft
fignifie the vulgar or common -FPeople, and not the
Lords and Commans.

But now the Doubt will be, what the Com-
mon People, or vxlgus, out of Parliament, have to
+do to chufe Laws ? %'he Anfwer is eafie and rﬁat;i}‘i

there
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there goeth before guas zudgus, the Antecedent
Confustudines, that is, the Cuftoms which the Vidgar
bathy or foall chufe. Do but obferve the Nature of
Cuftom, and it is the Vulgus ox Gommon People only
who chufe Cuftoms; Common Ufage time out of
mind creates 2 Cuftom, and the cominoner arn
Ufageis, the fironger and the better is the Cuftom :
no where can {o common an Ufge be found, as
among the Vidgar, who are ftill the far greatelt
part of every Multitude : if a Cufiom be common
through the whole Kingdom, it is all one with the
Common Law in England, which is faid to be
Common Cuftom. Thus in plain Terms to protect the
Cuftoms which the Vidgar chufe, is to fwear to protect
the Commen Laws of England. ]

But grant. that Vadgus in the Oath, fignifies Lords
and Commons, and tﬁa’t Confuetndines doth not fige
nifie Cuftoms, but Statutes, (as Mr. Pryn for a de-
{perate Shift affirms,) and let elegerit be the Futuse,
or Preterperfet Tenfe, even which Mr. Pryn pleafe,
yet it cannot exclude the Kings negative Voices for
as Confuctadines goeth before quas vulgus, {o doth
Jjuftas frand before Jeges ¢ confutetudines : {o that not
all Laws, but only all juft Laws are meant, Jf the
fole Choice of the Lords and Commons, did oblige
the King to prote&t their Choice, without Power
of Denial, what Need, or why is the Word juftas
put in, to nife a Scruple that fome Laws may be
unjult? Mr. Pryn will not fay that a Decree of a
General Councel, or of a Pope is infallible, nor (I
think) a Bill of the Lords and Commons is infallible,
jult, and impoffible to erxe; if he do, Sir Edward
Coke will tell him that Parliaments have been utterly
deceived, and that in cafes of greateft Moment, even in

cafe

4
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cafeof High Treafon: and he calls the Statute of 1
Hen. 7. an wnjuft and fbrange A But it may be Mrs
Pryn will confefs that Laws chofen by the Lords and
‘Commons may be unjuft, fo that the Lords and Coma
mans themfelves may be the Judges of what is juft,
or unjuft. But where a King by QOath binds his
Conftience to proselt juft Laws, it concems him to
be fatisfied in his own Confcience, that they be jult,
and not by an implicite Faith, or blind Obedience :
no man can be {o proper a Judge of the Jufinefs of
Laws, as he whofe Soul mult lie at the Stake for the
Defence and Safeguard of them.

Befides, in this very Qath the King doth f{iwear,
to do egual and right Fuftice and Diferetion, in Mercy
and Trush in all His Fudgments : facies fieri in omni=
bus judiciis twis equam & reciam juftitiam & difcreti=
onem in Mifericordia & Veritate:: if we allow the
King Diftretion and Mercy in bis Fudgments, of Ne-
Lciiﬁty he muft judge of the Juftnels of the

ws-
* Again, the claufe of the Oath, quas vlgus ele=
gerit, doth not mention the affenting unto, or grant-
ing any new Laws, but of holding, proteéting, and
frengthning with all bis Might, the juft Laws that
were already in Being : there were no’ need of Might
or Strfngt{;, if affenting to new Laws wexe there

' meant.

Some may wonder, why there thould be fuchLa-
bouring to deny the King a negative Voice, fince a
negative Voice is in it {elf fo poor a thing; that if
a man had all the Negative Voices in the Kingdom,
it would not make him a Kings nor give him

Power to make one Law: a negative Poice is but a

 privative Power, that is, no Power at all to do or aét
any
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any thing; buta Pbwer only to hinder the Power
of another. ~ Negatives are_of fuch a malignant or
deftrudtive Nature, that if they have nothing elfe
to deftroy, they will, when they meet, deftroy one
another, which is the reafon why two Negatives
make an Afhrmative, by defiroying, the Negation
which did hinder the Afhrmation: A King with a
Negative Voice only, is but like a Syllogi{me of pure
negative Propofitions, which can conclude nothing,
It muft be an Affirmative Voice that makes both a
King, and a Law, and without it there can be no
imaginable Government:

The reafon is plain why the Kings negative Vvice

is fo cagerly oppofed : for though it give the King
no Power todo any thing ; yet it gives him a Power
to hinder others: though it cannot make Him a King,

yet it can help him to keep others from being Kings.

For Conclufion of this Difcourfe of the negative
Voice of the King, 1 fhall oppofe the Judgment of a

Chief Fuftice of England, to the Opinion of him that

calls himfelf an wtrer Barifter of Lincolns Inn, and let

others judge who is the better Lawyer of the two: -

the words are Bracion’s, but concern Mr. Pryn to lay
them to héart 3 Concerning the Charters and Deeds of
Kings, the Fuftices nor private men neither ought, nor
can difpute 5 nor yet if there rife a Doubt in the Kings
Charter, can they interpret it 5 and in doubtful and ob-

Jeure Points, or if a word contain two Senfes, the In-

terpretation, and Will of Qur Lord the King is to be ex-
pecied, feeing it is bis part to interpret, who makes the
Charter : full well Mr, Pryn knows, that when Bra-
¢ion writ, the Laws that were then made, and {iri-
ved for, were called the Kings Charters, as Magna
Ebarta, Charta de Ferfta, and others: {0 that in

) ' Bra-
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Bratior’s Judgment the King hath not only a Nega-
tive Voice to hinder, but an. Affirmative, to make a
Taw, which is a great deal more than Mafter Pryi

| will allow him.

.~ Not only the Law-maker, but all_ﬁ} the fole Fudge

i

of the Peéﬂie i the King, in the Judgment of bracions
thele are his words : Rex & non alius debet judicare,

Mifolus ad id fﬂﬁcer_e poffit, the King and no other

ought to judge, if He alone were able, Much like
‘the words of Braffon, {peaketh Briton, where, after
that he had fhewed that the King s the Viceroy of
God, and that He hath diftributed his Charge into

! {undry portions, becaufe He alone is not fufficient

to hear all Complaints of His People, then he ad-
deth thefe words, in the Perfon of the King : Nous

|| wolotis que nioftre jurifdiciion foit [ur touts Furifdilii=

onsy &c. We Will that Our Furifdiciion be above all

\\the Furifdictions of Our Realm, fo @ in all manner of

Feloniesy Trefpaffes, Contralis, and in all other altions

| Perfonal or Real We bave Power to yield, or caufe to be
 yielded, fuch Fudgments as do appersain without other
\ Procefs , wherefoever we know the right Truth as

 Fudges,

Neither was this to be taken, {aith Mr. Lambard,
to be meant of the Kings Bench, where there is on-
ly an imaginary prefence of His Perfon, but it muft ne-

ceffarily be underftood of a Furifdiciion remaining
. | and Ieft in the King’s Royal Body and Breft, diftintt
. N from that of His Bench, and other ordinary Courtss bes
' caufe he doth immediately after, feverally fet forth

by themfclves, as well the authority of the Kings

| Bench, as of the other Coutts.

And that this was no new-made Law, Mr. Lam-

bard puits us ia mind of a Saxon Law of King Ed

K gATSS
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gars. Nemo in lite Rege appellato, 8c. Let o man i

St fpfml snto the King, unlefs be cannot get Right at |

Fonde, but if that Right be too Heavy for bim, then let

bim go 1o the King ta bave it eafeds By which it |
may evidently appear, that even fo many years ago d

shere might be Appellation made to the Kings Perfon,
yohenfoever. the Caife [bould enforce it.

The very like Law in Effect is to be feen In the
Taws of Canutus the Dane, fometimes King of this
Realm, out of which Law Mafter Lambard gathers,
that the King Himfelf had a High Court of Fuftice,
wherein it [eemeth He [ate in Perfon, for the words be,
Let him not feck to the King, and the fame Court of

the King did judge not only according to meex,

Right and Law, butalfo after Equity and good
Confcience,

For the Clofe, T fhalt end with the Suffrage of
our late Antiquary Six Heury Spelman, in his Glof
fary, he faith, Omnis Regni ‘fuflitia [olius Regis eft,8c.
All Fuftice of the Kingdom is only the King's, and He
alone, if He were able, fhould Adminifter it5 but that
being impoffible, He is forced to delegate it to Minifters,
whom be bounds by the limits of the Laws 5 the pofi=
tive Laws are only about Generalss in particular Ca-
fes, they are fometimes too [frict, fometimes too remif5;
and [o, oft Wrong inftead of Right will be done, if we
fand to ftrict Law : alfo Canfes hard and difficult dai-
ly arife, which are comprebended in no Lavo-books, in

thafe there is a neceffity of running back #o the King, the.

Fountain of Juftice, and the Vicegerent of God bimfelf,
wha in the Commonwealth of the Fews took fiech Caufes
to His oron_cognifance, and left to Kings not only the Ex-
ample of fuch Furiediction, bus the Prerogative alfo.
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of Privilee of Patliament.

R A 7 Hat need all this ado, will fome fay;
B to fift otit what is comprifed 1n
the' Wri¢ for the Eleion of the €Commons
to Parliament, fince it is Certain; thought
the Wris doth not, yet Privilege of Parlia-
wient gives fufficient Power for all: Proceed-~
ings of the Tw® Houfes? It is anfwvered,.
that what {light Efteem foever be made of
the Writ, yet in all other cafes the Origitval
Writ is the Foundation of the whole bufi
nels, or afon: and to vary in Subftance
from the Writ, makes'a nullity in the Caufe
and the Proceedings thereupon : and where
a Commiflioner exercifeth moré Power
than i warriinted’ by his Commiffion; eve-
ry fuch A& is void, and in mahy Cafes
punithable: yet we will lay afide the Wric;
and apply ourfelvesto confider the Nature
of Privilége of Parliament. The Task i
thie more difficult, for that we zre not téld
' what the’ ndmber of Privileges are; of
8 _ swhich' they be 5 fome do- think that as
there be dormant Articles of Faith in thé
Roman Church; which ate not yet detla-
red 5 {o there be likewife  Privileges dor-
griant in the Houfe of Commons; not yet
K2 ¥eé
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revealed, we muft therefore be content in
a generality to difCourfe of the Quality |

or Condition of Privilege of Parliament,

and to confine our felves to thefé three

points: "y
‘1. That Privilege of Parliament gives

no.power; but only helps to the execution' |

of the Power given by the Writ.

2, That the Free-holders by their Electi~

ons give no Privilege.
3. That Privilege of Parliament is the

~ Gift of the King,

Firft, The End or Scope of Privilege of
Parliament is not to:give any Power to do
any publick A&, not warranted by the
Writ: but they are intended as Helps only
to enable to ‘the Performance of the Duty:.
enjoyned, and fo are fubfervient to .the

Power comprifed in the Writ: For Inftance, . |

the grand Privilege of Freedon: from Arrefts
doth not give any Power at all to the
Houfe of Commons to do any aét; but by
taking away from the Free-holders and
other Subjeds the Power of Arrefts, the
Commons are the better inabled to attend
the Service to which they are called by the
King.

In many other Cafés the Servants, or
Minifters of the King are privileged, and

proteted. much in the fame Nature. The
S€l's
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Servants in houfhold to the King may not
be arrefted wicthout fpecial Licence: Alfo
the Officers of the Kings Courts of Juftice,
have a Privilege not to be {ued in any other
Court but where they ferve and attend;
| and to this Purpofe they are allowed a
Writ of Privilege. Likewife all fuch as ferve
the King in his Wars, or are imployed on
. | forreign Affairs for him, are protected from
§ A&ions and Sutes. Nay the Kings Prote-
¢tion defcends to the privileging even of
Laundreffes, Narfes, and Midwives, if the
attend upon the Camp, as Sir Edw. Cﬂk];:
{aith, quia Letrix, fen Nutrix, fen obftetrix.
Befides the King protets his Debtors from
Arrjﬁs of the Subject till his own Debts be
paid. |
_P Thefe forts of Prote&ions are Privileges
‘the Common Law takes notice of, and al-
lows : and hath feveral Diftinctions of them;
and fome are Proteiions, quia profedurws,
and others are, gwia moraturws : fome are
‘with a Claufe of zolumus for Stay of Suits:
others with a Claufe of Noluzmus for the
fafety of mens Perfons, Servants, and
‘Goods: and the Kings Writs do vary
‘herein according to the Nature of the Bu-
finefs. FRT " R
- But none of thefe Privileges or Protecti-
‘ons.do give any Power; they are not pe-
| R o R e [t
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{itive, but privative : they take ayay and
deprive the Subject of the Power, or Li-
berty to arreft, or fue, in {fome cafes only:
no Protection or Privilege doth defend in
Pqint of Treafon, Felony, or Breach of the
Peace: Privileges are direltly contrary to
the Law, for otherwife they fhould not be
Privileges, and they are to be interpreted
in the éri_&_ﬁﬁ manner, as being odiens and
contrary to Law : we fee the Ufe of Privi-
legess

‘cipally for the expediting of the Kings Bufi-
nefs 5 though fecondarily, and by aceident
there do fometimes redound a Benefit by
them to the Parties themfelves that are pro-
tefted. . Strictly, and propetly every Privi-
lege muft be againfta_publick or common

Law, for there is no Ufe or Need of a pri-

vate Lamw to protedt, where there is no pub-

lick Law to the contrary: Favours and Gra-

ces which are only befides, and wor againft
the Law, do pot properly go under the
name of Privileges, though common Ufe
do not diftingnith them: I know no, other
Privilege that can be truly {o calted, and

to belong to the Houfe of Commons, which

3s fo" vaft and great, as this Privilege of
it P, 3 nd Goods
being indecd againt the Common

o & LN ~r | o i d i r i it L and

— =

they dp but ferve asa Difpepfation
againft Law, intended originally, and prin- |

s —— e

roants, and Goods: this §
Law, §

= L — —— -
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and doth concern the whole Kingdom to
ke notice of it, if they mult be bound

it. NG
f YTuuching this grand Privilege of Free-
| dom from Arrefts, I read that in the 33
Hen. 8. the Commons did not proceed to
the Punifhment of Offenders for the breach
of it, untill the Lords referred the Punilh-
ment thereof to the Lower Houfe. The
Cafe is thus reported, George Ferrers Genr
tleman, Servant to the King, and Burgefle
for Plymionth, goingtothe P%rliament Houfe
was arrefted in London, by Procefs out of
 the Kings Bench for Debt, wherein he had
before been condemned as Surety for one
Welder at the Sute of one White: which
Arrelt fignified to Sir T homeas Moyl Speaker,
“and to the reft; the Serjeant (called Saint-
FJobns) was {ent to the Counter in Bread-
fireet to demand Ferrers: The Officer of the
‘Counter refufed to deliver him,and gave the
Serjeant fuch ill Language that they fall to
an Affray: the Sheniff coming, taketh the
Officers part, the Serjeant returned without
the Prifoner: This being relited to the
Speaker and Burgefles, they would fit no
more without their Burgefs; and rifing, re-
paired to the Upper Houle, where the Cafe
was declared by the Speaker before Sir Tho-
mas Audley C ancellor, and the Lords and -

¥ a4 31!:1‘31
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Judges there affembled, who judging #he

Contempt to be very great, referved the Pu- | ﬂi

nifbment thereof to the Houfe of Commons it i

elf. ..
[fThis Privilege of Frcedom from Arrefts || &/
is the only Privilege which Sir Edward || (0
Coke finds to belong to the Houfé of Com- ||| ¥e¥
mons; he cannot, or at leaflt he doth not; pfl
fo much as name any other in his Setion of i
the Privileges of Parlzament : neither doth fig
he bring fo much as one Precedent for the || W
Proof of this one Privilege for the Houfe || &
of Commons 3 which may caufe a Doubt |
that this fole Privilege is not {o clear as _Jf
many do imagine. For in a Parliament in |
the 27 Eliz. Richard Coke,a Member, be- | w
ing ferved with a Subpena ef Chancery, the | &
Lord Chancellor thonght the Houfe had no | W
fitch Privilege for Subpena's as they pretendeds §
neither would he allow of any Precedents § @

~ of the Houfe committed unto them, for- it
merly ufed in that Behalf, unlefs the Houfe §
of Commons could alfo prove the fame t

to have been likewife thereupon allowed,
and ratified alfoby Precedents in the Court

of Chancery. | |
In the 39 of Eliz. Siv Edw. Hobby,and Mr.
Brograve, Attorney of the Dutchy, were fent
by the Houfe to the Lord Keeper, inthename
of the whole Houfe, toreguirehis Lordihipto
Ics
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28 fevoke two Writs of Subpena’s,which were
P8 ferved dpon M. Th. Knevit,a Memberofthe
4| Houfe, fince the Beginning of Parliament,
“The Lord Keeper demanded of them, whe-

{§ ‘ther they were appointed by any advifed
I} Confideration of the Houfe, to deliver this
Meflage unto him with the word Reguired,
in fuch manner as they had dene, or no:
they anfwered his Lord(hip, yea : his Lord-
fhip then faid, ashe thought reverently and
honourably of the Houfé, and of their Li-
berties, and Privileges of the fame, 10 #o
revoke the [did Subpena’s in that [ort, wasto
reftrain Her Majefty in Her greateft Power,
which fgjﬂﬁire in the Place wherein bif'rwtb
under Her, and therefore he concluded, as
they had reguired him to revoke his Writ, fo

he did require to deliberate. b o

Upon the 22 of February, being Wednef-

day, 18 Eliz. Report was made by Mr.
Attorney of the Dutchy,upon the Commit-
 tee,for the delivering of oneMr. Hall s man;

. that the Committee found #o Precedent for
fetting at large by the Mace any Perfon in Ar-
reft but enly by Writ, and that by divers
Precedents of Records perufed by the faid
Committee, it appeareth that every Knight,

Citizen or Burgefs which doth require Pri-
vilege, bath ufed in that cale to take a
Corporal Qath before the Lord Chani:::lf
B or;
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lor, or Lord Keeper, that #he party for

whom fuch Writ is prayed, Came #p with
bim, and was his Servant at the time of the l
| i
|

Arreft made. Thereupon M. Hell was mo-
ved by the Houfe to repair to the Lord
Keeper, and make Oath, and then take a
Warrant for a Writ of Privilege for his

Servant.
It is accounted by fome to be a Privi-

[
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lege of Parliament to have power to Exa-

mine Mi[demeanonrs of Courtsof Juftice, and
W el

Officers of State : yet there isnot the mean-
et Subje& but hath liberty, upon juft caule,
to queftion the mifdemeanour of any Court
or Officer, if he fuffer by them there is no
Law againft him for {o doing 3 {o that this
cannot properly be called a Privilege, be-
caufe it is not againft any publick Law : It
hath been eftecemed a great Favour of Prin-

ces to permit fuch Examinations : For, when -

the Lords were difpleafed with the Great-
nefs of Pierce Gavefton, it is faid, that in
the next Parliament, the whole Affembly ob-
tzin of the King to draw Articles of their
Grievances, which they did. Two of which
Articles were, Firft, that all Strangers fbould

TR
T

Pral

be banifbed the Couwrt and Kingdom : of |

which Gavefton was' one. Secondly, that
the bufinefs of the State fhould be treated of by

the Councel of the Clergy and Nobles. :
n
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In the Reign of King Hewry the fixth,
one Mortinser, an Inftrument of the Duke
of York, by promifing the Kentifh men a
Reformation, and freedom from Taxations,
| wrought with the people, that they drew
" to a Head, and made this Mortimer (other-
wife Jack Cade ) their Leader : who {tyled
him(élf Captain Mend-all : He prefents ta
the Parliament the Complaints of the Com-
mons, and he petitions that the Duke of
York and fome other Lords might be receiv-
ed by the King into favour, by the undue
Pradticesof S#i%ﬂfk and his Complices, com-
" ‘manded from his Prefence ;5 and that all
their Oppofites might be banifhed the
Court, and put from their Offices, and that
there might be a general amotion of cor-
rupt Officers : Thefe Petitions are fent from
the Lower Houfe to the Upper, and from
thence committed #o the Lords of the Kings
Privy Councel, who, having examined the
particulars, explode them as frivolows, an
the Authors of them to be preﬁ;fptmm Re-
elys = 5 ' o e B
- Concerning Liberty, or freedom o Speech,
I find, that at a Parliament at Black Friars
in the 14 of Henry the Eighth, Sir Tho. Mare
being chofen Speaker of the Houfe of Com-
mons : Ht,ﬁ'fffrﬁﬂgqf bimfelf, and then pe-
titioned, the X

i ;5??'3; that if in Communicatior
: and
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and Reafoning, any man in the Commons

Houfe fhowld [peak more largely than of duty
they ought to do, that all fuch Offences fhould

be pardoned, and to be emtred of Records
which was granted. It ig obfervable in this |
Petition, that liberty or freedom of Speech |
1s not a power for men to fpeak what they °
will, or pleafe, in Parliament 5 but a Privi-

lege not to be punifhed, but pardoned for
the offence of {peaking more largely than in
duty ought to be 5 which in an equitable con-
ftruftion muft be underftood of rafh, unad-
vifed, ignorant, or negligent Efcapes, and
Slips in Speech: and not for wilful,malicious
Offences in that kind 5 And thenthe Pardon
of the King was defired to be upon Record,
that it might be pleaded in Bar.to all Ati-
ons. And it {cemeth that Ric. Strood and
his Complices, were not thought fufficiently

proteted for their free Speech in Parlia- -

ment, unlefs their Pardon were confirmed
by the King in Parliament, for there 1s a
printed Statute to that purpofeinH.8ts time.
Touching the freedom of Speech, the Com-
mons were warned in Q. Eliz. dayes not to
meddle with the Queens Perfon, the State, or
Clurch-government. Inher time the DifCipline
of the Church was (o {trict, that the Litany
was read every morning in the Houfe of Com-
mons, during the Parliament, and whcg the
: AR OMm-=
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'\ purpofe fo forbear the Committing of the like |

bereafter: and by the Confent of the whole

Mt. Vice-chamberlain carried their
Submiffion to her Majefty.

35 Eliz. Mr. Peter Wentworth, and Sit

Henry Bromley, delivered a Petition to the

Lord Keeper, defiring the Lords of the upx
per Houle to be Suppliants with them of the
lower Houfe, unto her Majelty for entail-

ing the Succelfion of the Crown.

Whereofa

—_—— = i -

Bill was ready drawn by them. Her Maje«
{ty was highly difpleafed herewith; as con- |
trary toher former frait Command, and .

charged the Councel to call the Parties bes

fore.them: Sic Thomas Henage fent for the,

and after Speech with: them, commanded
them. to. forbear the Parliament, and' not
to go: out ofitheir feveral Lodgingss. after,
they were called before the. Lord %rm Hrery

the Lord Buckburft,, and Sir Thomas Henages |
Mr. Wentworth was committed by them to |

the Tower, Sir Henry. Bromley, with Mr.
Richard Stevens,. to.whom Sir éﬁﬁﬁj Broits
ley bad imparted the Matter, were fent to
the Fleet,as alfo Mr. ielch the other Knight
for Worcefterfhire.. i

In the {ame Parliament. Mr. Morrice, At
torney of the Court. of Wards, moved
againt the hard Courfes of the Bifhops;, Q-

dinaries, and other Ecclefiattical Judges in |

theix
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their Courts, ufed towards fundry Learn-
ed, and godly Minifters and Preachers; and
{pake againft SubfCription, and Oathss and
offerd a Bill toberead againit Imprifon-
ment fﬂr-%of%hs: Mr. Dmrg.»-

d the Reading ofit, as a thing exp
E;EM Her Majefties Command, to medy-
dle in : Do&or Lewin fhewed, that Subferi-
ption was ufed even at Geneva: At two
of the clock the fame day, the Sjeaker,
Mr. Coke, ( afterwards Six Edmward Coke )
was {ent for to the Court, where theQueen
Her felf gave him in Command a—Me-{Ta%;

. to the Houfe : She told him, It being who
in Her Pawen to Call, 80 Determine, to Affent,
or Diffent. to. any thing done in. Parliament

that the Calling Ef This was only, that the Ma-
]2

jefty of God might be mare veligionfly obferved,
e b e b
neglel that Service : and that the Safety.of
Her Majefties Perfon, and tke Realm.might
ke provided for : It was not wneant they fbonld
wmeddle with, matters of State; or Caufes Ee-
clefiaftical, (for fo Her Majefty termed them?)
e wondred. that any. could be-of [0 bigh, Cons-
mdgmwé, ;ﬂ at’j:mp_.tf ( they: were Her
4 own words ) a.tving [0 exprefly contrary to
\ that which She bhad cﬂmmm-.:; mberf re
 with this Ske was bighly, offended : Avd: be-

caufe the words [poken.by my Lord Keeper; are

7o¥
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not now perbaps well remembred, or Jmé bé
now bere that were not then prefent. Her Ma-

Jjefties prefent Charge and exprefs Command s, |||
tnat no Bill touching the [aid matter of State || 4
or Reformation in Caufes Ecclefiaftical, be ex< ' u:
bibiteds and upon my Allegiance ( faith Mr. |}
Coke ) 1 am charged, if any fuch Bill be ex=

bibited, not to read it. 1 have been credi= |
bly informed, that the Queen fent a Mef= |
fenger, or Serjeant at Arms, into the Houfé
of Commons, and took out Mr. Morrice,
and committed him to prifon: within few
dayes after, I find Mr. Wroth moved in the
Houfe, that they might be humble Suitors
to Her Majefty, that She would be pleafed
to fet at liberty thofe Members of the |
Houfe that were reftrained. To thisit was
anfwered by the Privy Counfellors, that |
Her Majefty had committed them for Caufes |
beft known to Her felf; and to prefs Her High-
wefs with this Suit, wonld but binder thenz
whofe Good 7s fought : that the Houfe mnft not
call the Queen to account for what fhe doth of
Her Royal Authority : that the Canles for which
they are fégfdfﬂﬂd may be High and Dange-
rows : that Her Majefty liketh no [uch Quefti-
ons 5 neither doth it becomse the Houle to fearch

into fuch matters, ,

Inthe 39 Eliz. The Commons were told
their Privilege was Tes, and No: and that
" | ' Hex
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Proteftation [honld be entred on Record upon
the Parliament-Roll: which the King made § #
known to them by the Lord Say, and his i *
Secretary 5 how that ueitker of Due nor of W &
Cuftom, onr Lord the King onght to grant any J
Lords to enter into Communication with thew, |

of Matters touching the Parliament, but by bis |
[pecial Grace at this time he hath granted their |
Regueft in this Particular: upon which mat- |
ter, the faid Steward and Secretary made
Report to the King in Parliament that the
{aid Commons knew well that they conld not
bave any [uch Lords to comnmune with them,
of any Bufine[s of Parliament, without [pe-
cial Grace and Command of the King Him=
fif
It hath heretofore been a queftion, whe-
ther it be not an Inftinging, and Prejudice
to the Liberties and Privileges of the Houfe -
of Commons, for them to joyn in Confe-
rence with the Lordsin Cafeés of Benevolence,
or Contribution, without a Bill.

In the 35 Eliz. on Tuefday the firft of
March, Mt. Egerton, Attorney general, and
Do&. Carey came with a Meflage from the
Lords 3 their Lordfhips defired to put the
Houfe in Remembrance of the Speech deli-
vered by the Lord Keeper, the firft day for
Confultation and Provilion of Treafure, to

be had aginft the great and imminent Dan-
gers

I

!
i
| i
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in conference with their Lordfhips, with-
out prejudice to the Libertiesand Privileges
of the Houfe : and to requeft their Lord(hips
to hold theMembers of thisHoufe excufed 1n
their not-affenting to their Lordfhips {aid
Motion for Conference,for that{o tohave Af=

{fented without a Bill, had been contrary to
the Liberties and Privileges of this Houfe, |
and alfo contrary tothe former Precedents of

the fame Houfe 1n like cafes had. This Anfwer
delivered to the Lords by the Chancellor of
the Exchequer, their Lord(hips faid, they
well hoped to have had a Conferenceaccor-
ding tatheir former Requelt, and defir'd to
fee thofe Precedents by which the Commons
feem to refufe the {aid Conference. But in
conclufion it wasagreed unto, upon the Mo-
tion of Sir Walter Raleigh, who moved, that
without naming a Subfidy, it might be pro-

pounded in general words, to have a Confe-

rence touching the Dangers of the Realm,
and the neceflary Supply of Treafure to be
provided f{peedily for the fame, according
to the Proportion of the Neceflity.

In the 43 Eliz. Serjeant Heal faid in Par-
liament, ke marvail d the Houfe ftood either at
thegranting of a Subfidy or time of Payment, when
allwe bave is ber Majefties, and She may lawfully
at ber Pleafuretakeit from us 5 andthat [be bad as
muchright to all onr Lands and Goods, asto any
Rewvenne of the Crowns and be [aid be couldprove

7t
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it by Precedentsinthetimeof H. 3. K. John and
K.Stephen. The ground upon which this Serje-
antat Law went, may bethought the{fame Sir
Edw, Coke deliversin his Inflitutes, wherehe
faith, the firft Kings of this Realm had all the
Lands of England in Demefne, and the great
Manors & Royaliftsthey referved tothemfelees,
& of the remnant for the defence of the Kingdon
enfeoffed the Barons : from whenceitappears,
thatno man holdsany Landsbutundera con«
dition to defend the R ealm;and uponthe felf-
fame Ground alfo the KingsPrerogative is rai-
f¢d,asbeing aPreheminence,in calesof Necef-
fity,above, & before the Law of Property, or
Inheritance.Certainit is,before the Commons
wereever chofen tocometo Parliament, Tax-
es or Subfidies were raifed and paid without
their gift. The great and long continued Sub-
fidy of Dane-gelt waswithout any Gift of the
Commons,or of any Parliamentatall,that can
be proved. In the 8 H.3.a Subfidy of 2 Marks
in Silverupon every Knights fce wasgranted
tothe Kizgby the Nobles,without any Com-
mons. Atthe paffing of a Bill of Subfidiesthe
words oftheKing are, the Kingthanks bis loyal
Sﬂfrjeé?:, accept s their good Will & alfowill haze
it fo:leRoy remercie [es loyanx Subjeit s,accept lenr

 benevolence, & auli ainfi le veult: which laft
. words ofainfile veult,the King wills it to be fo,
are the only words thag makesthe Actof Sub-
fidy a Law to bind every man to the Pay-
ment of it. G3 In
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In the 39 Eliz. The Commons, by their
Speaker, complaining of Mownepolies, the
Queen {pake in private to the L. Keeper,
who' then made anfwer touching Monopo-
lies, that Her Majefty koped her a'uﬁiﬁ:f and
loving Sybjects would not take away Her Pre-
rogative, which is the chiefeft Flower in Fer
Garland, and the principal and head Pearl in
Her Crown and Diademr, but that they will
vatker leave that to Her Difpofition.
~ The fecond Point 15, that the Free-hol-
ders, or Counties do not, nor cannot give
Privilege to the Commons in Parliament.
They that are under the Law cannot protet
againt it, they have no fuch Privilege them-
{clves as to be free from Arrefts, and Ack-
ons: for if they had, then it had been no
Privilege, but it would be the Common
Law: And what they have not, they can-

not gives Newo dat guodsion habet, neither

do the Frec-holders pretend to give anyfuch
Privilege, either at thejr Election, or by
any fubfequent At; there is no mention
of any fuch thing in the return of the Writ 5
norin the Indentures between the Sheriff,
and the Free-holders. ) |
" The third Point remains, That Privilege
of Parliament is granted by the IGing: It is
a known Rule, rhat which gives the Form,
gives tke Confequences of the Form 5 the ngfg
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The Free-bolders Grand Inqueft. 87
by his Writ gives the very Effence, and
Form to the Parliament: therefore Privi-
leges which are but Confequences of the
Form, muft neceflarily flow from Kings.

All other Privileges and Protetions are

! the A&s of the Kings and by the Kings

Writ. Sir Edw.Coke faith, that the Protedi-
on of mens P;;}J’ém, Servants, and Goods,
is done by a Writ of Grace from the King.
At the prefentment of the Speaker of the
Houfe of Commons to the King upon the
firlt day of Parliament, The Speaker.in the
Name and Behoof of the Commons, hum-
bly craveth that his Majefty would be gra-
cioufly pleafed to grant them their accu-
{tomed Liberties ang Privileges; whichPe-
tition of theirs, is a fair Recognitionof the
Primitive Grace and Favour of Kings inbe-
ftowing of Privilege, and it is afthrewd Ar-
gument again(t any other Title : For our
Anceftors were not {o ceremonious nor {o
full of Complement as ta beg that by Grace,
which they might claim by Right. And
the Renewing of this Petition every Parlia-
ment argues the Grant to be but tempora-
ry,during only the prefent Parliament; and
that they have been accuftomed, whenthey
have been accuftomably fued, or petition-
ed for. I will clofe this Point with the

Judgment of King Jarzes, whoin his Decla-
G 4 ration




3 8 The Free-bolders Grand Inquefl.

ration touching his Pmccedings in Parlia-

ment 1621. refolves, that wmoft Privileges of

Parliament grew from Precedents which rather
Jhew a Toleration than an Inperitance 5 there-
fore ke could zot allow of the Style, calling it
their ancient and undoubied Right and Inberi-
tance, but could rather have wifhed that ';,{:U,
bad jfzf'd, their Prizj:’qg&r were derived from
the Grace and Permiffion of his Anceftors and
Him: and therevpon he concludes, He can-
w0t with Patience endure bis S, ubject's 1o ufe fuch
Antimonarchicall words concerning their Iibey-
ties, except they had Jibjoyned, that r}{,g} e
Lranted wnto them by the ‘Grace and Favonrs
of his Predeceffors : yet he promifeth 15 be
careful of whatfoever Privileges they enjoy by
tong Cuftom and wicontrolled and lawful Pre-
cedents, | ' ik | ik
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X N every Alteration ofGozernment there is
Jouseshing new, which noné can eitber Di
vine, orJudge of, till time bath tried it2

_ we read of many feveral wayes of Gouers=
went 5 but they bave all, or woft of them, beén
gl;: particular Cities, with none, or very [rall
[erritories at firft belonging to tbem. At tbis
prefent  1he Government of the Low-Coun=
tries, and. of Swillerland, . are 70t appropria
ted cither of them to any enc City; for they.are
componiided. . of - feveral . petty Principalities,
which bawe fpecial and differcut. Laws and
Privileges each of them 3 infomuch. that. the
'_Uffiffd.ﬁ:{apincg:, and united Cantons arebut
Confederacies . and Leaguers, and ot tivo cn-
tire Commoayweals 5 Affociates onelyfor myinal
Defence. ' Nay, the Cantons ‘of Swiflerland
are wat only [everal Republicks; but reputed. to
bave different Forms of Commonroeals 3 Jome
being faid to be Ariftocratically governed, \and

others




The Preface.

others Democratically, as the Mountaineers +
and fome of the Cantons are Papifts, and Jome
Proteftants, and [ome mixt of both : we do
not find that any large or great Dominion
or Kingdons united in one Government, and
under the fame Laws, was ever reduced at
once. to any kind of  Popular Government,
and. not confined to the [ubjection of orne Ci-
#y < This being a thing not yet done, requires
the abler men to [ettle fiuch a Peaceable Go-
vernwaent as 7s to D8 defired : there being no
Precedent in the cafe s all that cambe done in
3,75, at firfl to enquire into fich other Govern-
ments, as. bave been exiftent in the World.
As a Preface to fiuch an Enquiry, the Sacred
Scripture (if it be bt Jor the Antiquity of it )
wonld be -confulted s and then Ariftotle, the
grand Mafler of Politigues 5 and after him the
Greek: and Latin Hifforians that lived in Po-
pilar_tivaes, wonld be diligently examined, To
excite others of greater Abilities: 10 an exalfer
Difquifition, I prefume to offer-alafle of fome
Docirines of  Ariftotle, - which are sfher'd in
with a briefer Touch of the Holy Scriptures.
1t 750t probable, " that any fure diveition of
the beginning of Government, can be found ei-
ther in. Plato, Ariftotle, Cicero, Polybius, or
¢n any other of the Heathen Authors, who were
ignorant of the manner of the Creation of the
World: we mnft not meglet the S criptures, and
Jearch

w
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: The Preface.

fearch in Philofophers for the grounds of Do
minion and. Property,whichare the main Prin=
ciples of Government and Fuftice. The firft
Government -in the World was Monarchical,
jn the Father of all- Flefb. = Adam being com-
manded to nultiply,and People the Earth, and
20 [ubdwe it, and having Dominion giver bine
over all Creatures, was thereby the Monarch of
the whole World 35 none’ of his Pofterity bad
any Right 1o poffefS any thing, but by kisGrant
or Permiffion, or by Succelfuon from bim : the
Earth (faith the Plalmift ) hath he given to
the Children of men : which fhews, the Title
comes {mm Fatherbood, There never was any
[Jisch thing as an Independent Multitude, who at
firft had a natural Right 10 a Community : this
is but a Fiction, or Fancy of too'many in thefe
dayes, who pleafe themfelves in running after
the Opinions of Philofophers and Poets, to
find out fuch an Original of Government, as
might promife them [ome title to Liberty, to the
great Scandal of Chriftianity, and bringing in
of Atheifnm, [ince a natural f‘eed&m of mran-
ind cannot be [uppofed without the denial of

ihe Creation of Adam. And yet this conceit of
Original Freedom is the only Ground upon
which not only the Heathen Philofophers, but
alfo the Authors of the Principles of the Ci-
21l Law 3 and Grotius, Selden, Hobs, Aflh-
cam, and others raife, and build their Do-

{Irines
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rines  of Qovernment, and of the feveral |

Jorts or kinds, as they call them, of Commion-
wealths.

Adam was the Fatber, King, and Lord ||

over bis Family i a Som, a Subjet#, and 4 Ser- q i

vant or a Slave; were one and 1he Jame thing
at firft 5 the Father had power to difpofe, o7 |
Jell bis Children or Servants, wherice we find,
that at the fifp reckoning #p of Goods in
Seripture, the "Man-fervant, and the M-
Jervant arve numbred amonp the Poffelfons asid
Snbflance of the Owner, a5 other Goods Were.
As for the nanres of Subject, Slave, and Ty-
rant, they are ot found in Seripture; but what
we now call & Subject or 4 Slave, 5 there
named no other than a4 Servawt: I canvor
learn that either the Hebrew, Greek o7 Latin
have any proper and Original Word for a Ty-
rant or a Slave, it (eems thefe are names of la- .
ter invention, and taken up irn difgrace of Mo-
narchical Government.

L cannot find any one place; or Text i the
Bible, where any Power or Commiiffion is gi-
ver o a_People either to govern themfelves, or
to choofe them(elves Governonrs, or to alter
the manner of Government at their pleafures
the Power of Government is Settled and fix-
ed by the Commuandensent of Honour thy Fa-
ther 5 if there mwere & higher Power #han the
Fatherly, then this Commandensont conld not

fland,
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d, and be obferved : Wheress we vead i
Seripture, ::I?&me Adtions of the People in fet=
ting wp of Kings, further than to a naked De-
clavation by a part of the People of their Obe-

‘S‘f" | dience, fuch Aitions conld not amount, [ince
g | e find no Commilfion they have, to beftow a
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Right a true reprefentation the Peapleto é
snacle, 75 as impo|fible, as for the whole People to
Governs the names of an Ariftocracy,2 Demo-
cracy, « Commonweal, « State, or any other
of like (ignification, are not 10 be met either in

the Law or Gofpel.
That there i a ground in Nature for Mo-

narchy, Ariftotle himfelf affirmeth, [aying, the
firlt Kings were Fathers of Families; 45 for
any ground of any other Form of Government,
shere hath been none yet alleged, but a [uppofed
natural Freedom ;f Mankinds the Proof where-
of I find none do undertake, but only beg it
$0 be granted : We find the Government of
Gods own People varied urder the feveral Ti-
tles of Patriarchs,Captains, Fudges, and Kingss
but " in all thefe the Supreme Power refted
ill in one Perfon onely : We no where find any
Supreme Power given to the People, or to a
Multitude in Scripture, or ever exercifed by
them. The People were never the Lords
anointed, nor called Gods, nor Cromwned, #or
Fad the Title of Nurfing-Fathers, Gen. 35.11.
The Supreme Power being an indivifible Bearn

of -
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&f Majefty, cannot be divided among, br [cts

‘tled wpon a Miultitude: God wonld baveit fix=

ed in one Petfon, not fometimes in one part of |

the People, and fometimes in another 5 and |

Jometimes, and that for the moft part,no where, ' Iy

as when the Affembly is diffolved, it vmft refz §

in the Air,or.in the walls of the Chanber where |

they were Affensbled. 4
If there were any thing like a Popular Gos Y i

vernment aniong Cg:?ds People, it was about the |

time of the Judges, when there was no King in

rael 5 for they bad then fome [wall Show of |

Government, fuch as it was, but it wa Jo poor |

and beggarly, that the Scripture brands it with

this note, that every man did what was right

in his own eyes, becauft there was no King

in IHrael 5 it 7s not faid, becanfe there was

10 Governent, but becanfe there was noKin g3

it [eenzs no Government, but the Government

of a King, in the judgment of the Scriptures

conld reftrain nien from doing what they lifted;

where cvery zan doth what ke pleafeth, it may

be truly (aid, there is no Government 5 for the

end of Government is, that every man [bhould

7ot do what be pleafed, or be bis own Fudge in

his own cafe 5. for the Scripture to Jay there

was no King, # to [ay there was no Form of

Government in Ifracl.

And what the Old Teftarent teacketh us, we
kave confirmed in the New : If Saint Paul
had




The PEEEIE_‘E;
o fh ‘ had onely (aid, Let EVE:;?, Soul be fubjett to
’:}ﬁ;’ the higher Powers, and faid #o more: then
;mfg” gren might bave difputed; whether Saint Paul,
andf by higher Powers, had not meant as well
el other Governonrs as Iings s or other Forms
Hjﬂ#ﬁ of Gowvernment, as Monarchy 5 but the good
wiwefl duck is, Saint Paul baib Leen bis own Interpre-

- ter or Comment : for, afier the gemeral Do-
rGufl éirine of Obedience to be given by all men to
iyl 2he higher Powers, be proceeds next to charge
ginf dt home, and lay it to the Confiience under pain
wof of Damnation, and applies it to each particulai

ipr i 2nans Confciences [aying, Wilt thou not be a-
mibf fraidd of the Power? which Power ke ex=
el pounds in the fingular number, refiraining it to
fig§ one Perfon, faying, He is the Minilter of God
sl to thees ¢ 7 #ot,They are the Minifters to
ag;§ thee 3 and then again, He beareth not the
mi§ Sword in vain 3 and then a third time in the
sl Jame verfe, left thou fhould 2 forget it, ke [aith,
fedi§l for He is the Minifter of God,a Revenger to
Wrath &ec. upon thee : if Saint Paul had

way ||
el faid, They are the Minifters of God,or They
wii§l bear not the Sword in vain, it might be
wirll doubted, whether [ they]] were meant of Kings

wi || Scruple is taken away by the Apoftle bimfelf.
|| And as St. Paul bathexpounded what ke means
w | by Higher Powers, fo St. Pcter alfo doth the
ut |1 fike ¢ for the [elf-[ame Word that St. Paul ufeth
w | H Jor
f

2

e II onely, or of other Governonrs alfo 5 but this
|
i




The Preface.
for Higher, in Saint Peter is tranflated Su-

preme; [0 that though in our Englith Bibles |

the words differ, yet in the Original they are
both the fame s fo that St. Paul might have
been Englifhed, Let every Soul be fubjett to
the Supreme Power; or St. Peter might bave
becrz iranflated, whether to the King as
to the highers yet there 7 this difference,

that whereas St. Paul nfeth the word in the |
Plural number, St. Peter bath it in the Sin- |

gular, and with application to the King.

It will be faid, Though St. Peter make the
King Suprerse, yet be tells us the King s a |
humane Ordinance, or a Creature of the Peo- |
plé's.  But it #s anfwered, Kings may be called.
an bumane Ordinance, for being made of one |
of the People, and not by the Peoples and Jo
are bumane in Regard of their material Canfe, ||

not of their efficient.  If St. Peter had meant

that Kings bad been made by the People, ke W i

muft alfo have meant that Governomrs
beer made by the People, for be calls the Go-
vernonrs as well an Ordinance of Man, as the
King 5 for bis woods are, Submit your felves

to every Ordinance of man for the Lord’s §
fake, whether it be to the King as Supreme, |

or whether it be to Governours : but Saint
Peter fheweth, that Governours are not made
by the Peoples for he [aith,

by Him ( #of by them ) for the pumfhment

I
had | [ r.

they that are fent |

f ]
1 f?-:i_

of |



_ The Preface.
of Evil doers: [0 that the Governours are
fent by the ICing, and not by the People : fonre
wonld have fent by him, #o be fent by Gods
dut the Relative wmft be seferr’d to ihe next
Antecedent, which is the King, and. not Ged,
Befides; if Governours be [ent by God, and
Kings by the People, ther Governonrs wonld
8 be Supreme, which is- contrary to Saint Pe-
| ter’s Doirines and it will follow, that the
People Fave not the power of choofing Repre-
ﬁ;.gré to Govern, if Governours mmft be fent
of God, T
The [afeft fenfe of Saint Peter’s words s,
Submit your felves to all Humane Laws,
whether made by the King, or by his Sub-
ordinate Governours. 8o the King may be
called a Humane Ordinance, as being all one
with a Speaking Law : the word in the Qris
ginal is, Be {ubje&t to every humane Crea-
tion 3 it is more proper to call @ Law made
by a King a creation of an Ordinance, than
| the Peoples choofing or declaring of a King, 4

‘8 Creation of bin.

But take the words in what [enfe foever yor
| will, it is moft ‘evident, that Saint Peter in
this place, takes no notice of any Government
- or Governonrs, but of a King, and Govern-
ours [ent by ki, but not by the People. And
3t 75 to be noted, That St. Peter and St. Paul,
' #he two chief of the Apofiles, wrote their Epi-
: H 2 ’fffﬁ.ﬁ
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[Hes at fuch a tinze, when the name of « Pos
pular Governnsent, or of the People of Rome
was at leaft [0 much in Shew and in Name,that
many do believe,That notwithftanding the E-
perours by firong hand ufurped a Military
Power 5 et the Government was for a long
sime in moft things then in the Senate and Peo-
ple of Romes but for all this, neither of the
two Apoftles take any notice of any fuch Popu-
lar Government 5 No, nor owr Saviour bin-
felf, who divides all betweer God and Cz-
far, and allows nothing that we can find for
the Pesple.

OBSERVA- | i
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Forms of Government,

HAT cannot be found in Seripture, many
do lock for in Ariftetles for if there be
any other Form of Government befides
Monarchy, he is the man beft able

to tell what it is, and to let us know by what name
to call it, fince the Greck Tongue is moft happy in’
compounding Names, moft fignificant to exprefs the
nature of moft things : The ufual terms in this Age
of Ariftecraty and Democraty are taken up from him
to exprefs Forms of Government moft different from
Monarchy: We muft therefore make inquiry into
Ariftotle touching thefe two Terms.

True it is, Aréﬁarfedfazms to make three forts of
Government,whichhe di- 55, s
ftinguitheth by * the Sove- ﬁ":"}’“‘j‘j: ?b o
reignty of one man, or of a €40V &%y T OANYES, 7
fgrp’ or ,ﬁf many, fhr the Tes ToAAdS TEps To A=
common Good. woy quu@ipoy. 1.3.C.7.
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5 Oﬁﬁrmfmm tauching
Tadras PH’" ?F“%uf Thefe (he faith ) are right

‘;'\D @WONTEIQLs' T gp perfect Governments, but
@95 0 10%avyn T2 év0s, thafe that are for the private
B o :J-}::.wj 272 wom- Good of oney or of a fer, or
B anpenliaeis TJMPL of @ Multitude, are Tranf-
~ oy i _ greffions. The Government
mF%d =gl ™ 5! of a Monarchy for the Com-
AL : ) :
yoy amBAiasony TV mon Good, be calls a King-
@ipovy Paondiar. &KC. . The .Government
of a few more than one, an Ariffocraties either Lecaufe
the beft men govern, or becanfe it i for the beft of the
governed : when 4 Multitude governs for the common
(n:'.:ra' it is called by the common name of all Govern-
ments, a POLEITIE. It ispoffible that one or a
few may excell in Vertue, but it is difficult fh J:r:.my to
excell in all Wertue, except in Warlike Affaivs, for this
i natural in a Mudtitudes therefore, in this fort of Go-
vermment their principal 'Ef"ﬁnd to war one fr;lr another,
and to pollefs the Arms or Ammunition. The Tran f Tref=
fions™ of Government before fpoken ofs are thefe : Ty-
vanny i the i’mqurﬂﬂ}an of the Kingdoms and De-
tgcratie is the Tranfgreffion of the P.:Iffm. For Tyranny.
is @ Monarchy for the Benefit of the Monarchs the Oligar-
chy,for the Profit of the Rich; the Democratie for the Em g
nefit of f-rJE Puﬂh None of thefe are for the Common
Good,

Here Ariftotle, if he had ftood to his own Princi-
ples, fhould have (aid an Oligarchy fhould be for the
Benefit of a ferv,and thofe the befts aud not for the Benefit
of the rich : and a Democratie for the Bencfit of many,
and-not of the Paor onlys for o the Oppofition ly-
eths but then Ariftotle faw his Democratie would
Qrﬂwz to be no Tranfgrelion;but a perfect Pahm.,.alnd

1S
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Forms of Government. 3

his Oligarchy would not be for the Benefit of a few,
and thofe the beft men 5 for they cannot be the belk
men, that {eck onely their private Profit. In this
Chapter, the mind of Ariftotle about the feveral
kinds of Government, is clearliett delivered, as be-
ing the foundation of all his Books of Politiques, it
is the more neceflary to make a curious Obfervati-
on of the(e his Do&rines. In the firft place, he ac-
knowledgeth the Government of one man, or of 3
Monarchy, and that is a perfe& Form of Govern-
ment.

Concermning Monarchy, Ariftotle teacheth us the
beginning of it; for, faith

he, the ¥ firft Socicty made
of many Houfes i 2 Colony,
which feems moft naturally
to be a Colony of ¥amilies,
or Fofter-bretbeven of Chil-
dren and Childrens children.
And therefore at the begin-
ning Cities were, and now
Nations, under the Govern-
ment of Kings 3+ the Eldeft in
every boufe is Kingsand [o for
Kindred [ake itis in Colonies.
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Thus he deduced the Original of Government
from the Power of the Fatherhood, not from the
Ele&ion of the People. This it feems he learnt of
his Mafter Plato, who in his third Book of Laws af-
firms, that the true and firft Reafon of Authority is,
that the Father and Mother, and fimply thofe that
beget and ingender, do command and rule over all
their Children.  Ariftotle al{o tells us from Homery

H 4 (a) Tha
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Secondly, he faith there is a Governme

=

|__..,.

(a) that every man gives Laws
to bis Wife and Children,

In the fourth Book of his
Politiques,’ eap. 2. he gives to
Monarchy the Title of the (b)

firft and " divineft fort of Go-

vernment, defining Tyranny to
be a Tr.mﬁr;ﬂf-;ur from the ﬁ.-rjff_
and divineff.

Again, Ariftotle in the eighth
Book of his Ethicks,in the 12
Chapter.faith, That of (¢) the
right Kinds of Government, a
Monarchy was the beft, and a
popular Eftate the worfl,

Lafily, in the third Book
of his Poli eHares, and the fix-
teenth ' Chapter ‘concerning
Monarchy, he faith, that (4)
A perfeci Kingdom is  that
wherein the Harg mh.r all things
according to bis own Will 5 ff:r.-'
be that is called a King aceord-
jitg to the Law makes o kind of
fum'rmufr.r.

€1 MOV
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it of a few

“men, but duth not tell us' how many rhn{c few men
may, or;muft be; only he faith they muft be more than

one man,

This

but how many,
perteét Government of a few,
would think Arifor/c (hould have called an- Ofigarchy,

that he leaves uncertain.
any man

I..1
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for that this word properly fignifies {o muchs but
in ftead of the Government of a few, Ariftotle gives it-
a quite other name, and terms it an Ariftocraty,
which fignifics the Power of the beft; the reafon
why it is called an Ariffecraty, faith Ariftotle, is for
that thexe the belt men govern, or (‘becaufe that is
not always true) for that it is for the beft of ‘the go-
versed s by this latter reafon any Government, and
molft efpecially a Monarchy, may be called an Arifts-
craty, becaufe the End of Monarchy is for the beft of
the governed, as well as the End of an Ariffocratys
{o that of thefe two Reafons for calling the Govern-
ment of a few an Ariffocratie, the firft is feldome trues
and the latter is never {ufficient to frame a diftincti-
on. This Arifforle himfelf confeffeth in his next
Chapter, {aying (a) that the 1o B
Canfes aforefaid do not make a g,d? Aua 2k B'J'E"H'
Differcnce, and that it is Po- =X RN e
verty and Riches, and not Few, T ﬂ?’f:'f‘aﬁ 3‘:"@9'
and Many, that makes the Dif- poes, w ¥ Ove@ipuaty
ference between an Oligarchy, TE S}}ngegcfrfm :__c}'rcr
and Democratys there muft be SAIppY it AN
an Oligarchy where rrci? M ey, 2O ?‘:ET%
riele, whether they be fiw or N e
many: and.wherefoever the Poor e

bave the Sovereignty, there muft be a Dentocraty.

Now if Ariffotle will allow Riches and Poverty to
make a Difference between an Oligarchy and a De-
mocratp : thele two muft likewife make the Diffe-
rence between an Avriftocraty and a Polity : for the
only Difference Ariftotle makes between them
is, in their Ends, and not in their Matters for the
{ame few men may make an Ariffocraty, if their End
be the Common Goods and they may bean Qligar-

chy
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chy, if they aim only at their private Benefit.
Thus is Ariftorle diftralted and perplexed how to
diftingith his Ariftocratie, whether by the finallnefs
of ther Nuntber, ox by the Greatnefs of their Effates.
Lib 1. c.8. Nay if welookinto Ariftotles Rbetarigues,
we fhall find a new Conceit, not only a-
bout Avriffocratie, but alfo about the forts of Govern-
ment : for whereas he has taught us in his Poli-
tigies, that there be three forts of right or perfed®
Government, and as many forts of wrong, which
he calls Tranfgreilions or Corruptions, he comes in
his Rbetoriques, and teacheth us that there be four
{orts of Government,

2 1
(2) a1 % Syugresn-
Tl TOAITEIL €V 7 Lots

r : q
AANPQ) J‘m”ff’w” 2, In an Oligarchy by their
Tos cpyats’ oA~ Wealth,

' ol L i ¥ . .
Mo Hcy ot dms 3« In an Avifteeratie by their
TumdgTwy” coiso- Liftruitions in the Law. It is
xeaTie 3 o 0 oi Hecellary for thefe to appear the
T e ‘ beff from whence they bave their
W, TeydBiceys
flaits
b)) Movazpoin 8% 62 -
) ovapaide o5t 4. (b) A Monarchy according
o3} Tevopg ev  cis 0 the name, wherein one is
a‘tﬁﬁwy R{:’PI::;'; -‘é}-r_ .L[.'I‘i"d: over ﬂ.”-

I (a2) A Democratie, where
Magiftracies  ave diftvibuted by

Here we fee Ariffocratie is not diltinguithed by
{mallnefs of Number, nor by Riches, but by Skill in
the Laws s for he faith thofe that are infrudied in the
Laws governin an Aviftocratic : of VAP e zbTEe By
7ol vopimats kv o "Apisonpallig. epywriye A Point not
dreamt of in his Politiques 5 by which it {eems Ari-
(totle himfelf did not know well what he would have
to

]
rrrrrr
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to be an Ariftocratie.  And as he cannot teach us tru-
ly what an Ariftecratie is, {o he is to {eck to tells us
where any Ariffocratie ever was s even himfelf {eems
to doubt, whether there be any fuch Form of Go-
vernment, where he faith in his third Book of Poli-
tiques, cap. 5.

(a) It is impoffible for any Mecha- (ayEY mg eciy
nical man to be a Citizen in an Ari= 3 ~ 2
(Rocratie, if there be any fuch Govern- o WH..TF [;
ment as they call Ariftocratical, i

His [ if ] makes him feem to doubt of it5 yetI
find him afhrm that the Commonwealth of Carthage
was Ariftocratical 5 he doth not fay it was an Arifte-
cratie, for he confefleth it-had many of the Tranf
greffions which other Commonwealths had, and did
: inclinz ci;he: toa Demmmtiebur an Oligarchy.

b ) The Government of Carthage /
did(tmnfgrqf s from an Aritocratie @)ﬂn?ﬁ exCaives
to an Oligarchy. J ATk Leieranpe

Tias N AUELS TwY

Kapomdvviwy Ygise sz;s "ﬁ"éh:;ﬂpﬁmy,[ﬂ? LIl

And he concludes, that if by Misfortune there
fhould happen any Difcord among the Carthaginians
themfelves, there would be no Medicine by Law
found out to give it Reft 5 wherein me-thinks Ari-
ftotle was a kind of Prophet, for the Difcords be-
tween the Citizens of Carthage, were the main Caufe
E_hat Hannibal loft mot only Italy, but Carthage i

elf. '

By thefe few Collections we may find how un-
certain Ariftorle is in determining what an Ari-
ftocratie is, or where or when any {uch Govern-
ment wass it may jultly be doubted whc;he:
o there
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there ever was, or can be any fuch Government.

Let us pafs from his Ariffocraty, to his third fort
of perfect or right Government ; for which he finds
no particular Name, but only the common Name of
all Government, Politia : It feems the Greeks were
wonderfully to feck, that they of all men fhould
not be able to compound a name for fuch a perfe&
Form of Government; unle(s we (hould believe that
they cteemed this kind of Commonwealth {o {uper-
latively excellent, as to be called, xe] o v, the Go-
vernment of all Governments, er Polity ot Polities.

But how{oever Arifforle in his Books of Politiques
vouchlafe us not a Name,yet in his Books of Ethiguer
he affirmeth it may very properly be called
(2) Teim & 5 ( }:) a ;;:ru.:r_ﬁ“ﬁa‘ic;d Gam;rmmlr,
e | s Sy S mobere IMlagiftrater are chofen
R PR their We E’.Iﬁ.lg_l : But why Hr{hli
e : tlefhould give it fuch a Name
YEW Oixéloy @aives 1 can find no Reafon; for a
ref. Ln 8. ¢.12. Py by his Do@rine is the
Government of many, or of a Multitude, and the
Maultitude he will have to be the poorer fort, info-
much that except they be poor, he will not allow it
to be the Government of a Multitude,though they be
never {0 many; for he makes Poverty the truelt Note
of a popular Eftate 3 and as if to be Poor and to be
Free were all one, he makes Liberty likewife to be a
Mark of a popular Effate; for in his 4tb Book.and ath
Chapter.he refolves, That (4) 2
popatlar State is where free men
: : governe, and an Oligarchy where
SeARL Moty ﬂ{}‘}“ﬁ' vich ment rules as if rich men
o4« d' 0wy of TAg- could not be free men: Now
o101 how . Magiltrates fhould  be
cho-

TinoweaTinly -

-’:p:) ‘Oni 35{@5 Ecry
o7z eAdl Srepr wi-
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chofen for their Wealth, ar ryunpdzer, among all
rmen is to me a Riddle. |

" Here 1 cannot but wonder why all our modern Po-
liticians, who pretend themelves Ariftotelians, (hould
forfake their great Mafier, and account a Democraty
a right or perfect Form of Government, when 4ri-
{Fotle brands it for a Tranfgreflion, or a depraved,
or corrupted manner of Government. They had
done better to have followed Ariftotle, Who ( though
other Grecians could noty yet he) could find out
the name of a Timocraty for a right popular Govern-
ment: But, it may be, our Politicians forbear to ufe
the word Timocraty, becaufe he affords an ill Chara-
&er of it; faying, That of all the right Kinds of Go-
vernment a Monarchy was the beft; and a Timocraty
the worlts gexlisn # Bagircies xeipish i TIOKQAT I * Yet
afterwards Ariffotle in the fame Chapter makes amends
for it,in faying, a Democraty is the leaft vicious, becanfe
it doth but a listle Tranfgyefs from a Timocraty.

But not to infift longer on the name of this name-
lefs Form of Government, let Inguiry be made into
the thing it {€lf, that we may know what Ariftetle
faith is the Gevernment of many, or of @ Multitude, for,
the Common Good. :

This Many, or Multitude is not the whole People,
nor the major part of the People, or any chofen by
the People to be their Reprefentors. No, Ariftotle ne=
ver faith, or meancth any
fuch thingsfor he tells us (2) (¢) H 3 BeAisn o=
the beft City doth not make Aus 2 mnges [Bavau-
any Artificeryor Handicrafts=  quy rorirlw. L.31.5.
man a Citizen.

And if thefe be excluded out of the Numbcr of

Citizens, there will be but a few left in every City
to
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to make his Timocratical Government, fince Artifi-
cers or Mercenary men make far the greateft part of
. a City; ortofay (2) a City

(¢) H 35 #tns s a Community of free men, and
ggwovia T enduSé- yet to exclude the greateft par
Pwi;},’_ Y 8 3. ¢.7. o©f the Inhabitants from being:
Citizens, is but a Mockery of

Freedom 5 for any man would think that a City be-
ing a Society of men aflembled to the End to live
well, that fuch men without whom a City cannot
{ubfift, and who perform neceflary Works, and mi-
nifter to all in Publick.thould not be barred from be-
ing Citizens, yet {ays Ariftotle,

(b) Ov wiyras
JETIOV MONITes oy
T 5 5 = i
avds dx ay ein whe
?LI'-EI- Ll‘ 8- £c 5-

(¢) OusS Gidy o

= il 1 Lo ]
r:'mﬁ"nJ‘Eucm; T THG

(b) all thofe are not to be deemed
Citizens without whom a City
cannot [ubfiff, except they ab-
ftain from neceflary Workss
for he refolves it (c) impoffible
Jor bim to exercife the Work of

Vertue, that ufeth a mechanical
or mercenary Trade.

And he makes it one of his
Conclufions, That (d) in ancient
times among fome men, no pub-
Snmafgpi 7 aw- lick Workman did partake of the
Aoy Egp%";p wely Covernment, untill the worft of

= Democraties were brought in,

‘311‘.1’-{5';' Q‘EFEJ‘GJQCLI 'TDLI’
taamy. L. 3. . 4.

Again Ariftotle will have his
ment conhift of Free men, and
fort of People to be free men; how then will he ex-
clude poor Artificers, who work for the Publick,
from participating of the Government ?

Fur-

::cf_PETﬁE g&:uum ﬁ:’au
Pavavavy n iy,
(d_) Ao ':'I'ECP’ Evi-

o5 & UETEINCY of

beft popular Govern-
accounts the poorer
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Further it is obfervable in Aviftotle, That,quite con-
trary to the Signification of the Greek names, the
Government of a Multitude may be tetmed an 0li-
garchy if they be rich, and the Rule of a few a De-
mocratie if they be poor and free.

After much Incertainty of the Nature of this Poli-
tique Government, which wants a names Ariffotle
at laft refolves that this gencral Commonweal or
Politia is compounded of a Democratie and Oligarchy 5
for, (2) to (peak plainly,a Polity
# a Mixture of a Democratie and (ez) ‘Ea 35 n o=
an Oligarchy. MTE(L, 05 ATADS
cimety, piis onepades % Smponestias. Lag. €8,

That is, one perfe¢t Form is made of two imper-
fe& ones; this is rather a confounding than com-
pounding of Government, to patch it up of two
corrupt ones, by appointing an Oligarchical Penalty
for the rich Magiftrates that are cholen by Elediion,
and a Democratical Fee for the poor Magiltrates that
are chofen by Lot.

Lattly it is to be noted, That Ariftorle doth not of-
fer to name any onc City or Commonweal in the
World, where ever there was any {fuch Government
as he calls a Politie: for him to reckon it for a per-
fe® Form of Government, and of fuch Excellency
as to carry the Name from all other, and yet never
to have been extant in the World, may feem a Won-
der and a man may be excufed for doubting, or for
denying any {uch Form to be poflible in' Nature, 13
it cannot be made manifeft what ic is, nor when, nor
where it ever was.

In Conclufion, fince Arifforle reckons but three
kinds of perfe Government, which are, Firlt, &

Monar«
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chy of one 5 Secondly, an Ariftocraty of a few 5 Third-
ly, a Polity of a Multitnde 5 and if thefe two latter
cannot be made good by him: there will remain
but one right Form of Government only, which is
Monarchy . And it {cems to me, that Ariffotle in a
manner doth confefs as much,
where he informs us (2) that
the firff Commonweal among
the Grecians, after Kingdoms,
was made of thofe that waged
War . meaning that the Greci-
ans, when they left to be go-
verned by Kings, fell to be go-
verned by an Army : their
Monarchy was changed into a Stratocraty,and not in-
to an Ariflecraty or Democraty . for if Unity in Go-
vernment, which is only found in Monarchy, be once
broken, there is no Stay or Bound, antill it come
to 4 conftant ftanding Atmys for the People or Multi-
tude, as Ariftotle teacheth s, can excell in no Vertie
but Military, and that That is natural to them, and

(.{;) IDaelvs & 75y therefore in' a popular Eftate,
LY 3 i

VAAETTY k. er6 Wi

= ) i~ 3 \

TFPOs ALY .:x,_pﬂ&u,

e Mg s wlu)
4 I

TTOAE LMY U

(a) % # TPWTH é
ToAITEIL C¥ 7Tols
“Exmna éobvero, 1)
qus  Padiheas x
W woAemsyrwy.
P vy

the Sword, and thofe that are
polléffed of the Arms. So that
any Nation or Kingdom that
is not charged with' the keep-

(b) The Sovereign Power is in |

90 & b WUyve-
Tot)f é‘:d’mp:{‘j ToLy-
alu -Tfu} TOIITEIRLY

ing of a King, muft perpetual-
Iy beat the Charge of paying
and keeping of an Army.
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truly Perfect Ariffocracies and Policiesy {0 hd. is tp

Fordss of Goternmenp, 12
.- ‘Thefe brief Obfervations upon’ Arifotle's perfelh
Forms of Government, may.direétiwhat: to judge
of thofe corrupted or imperfech Forms which. ha
mentions; for recum ek index f#i @ oblogui, and he
reckons them to .be all one in Matter-and ' Foring
and to differ only in their End s the end of the
Perfect Forms being for the Good of the Governed 5
and of the Ilﬂpffl‘%f&, for. the' benefit. only. of. the
Governours, - Now fince Ariftotle could not-tell how,
to dehine or,defcribe his Right or Perfeét Forms of
(Government, it cainot bé expected he can fatisfie
us concerning thofe he calls Imiperfect : yet: he lat
bours and beftirrs himf(elf. mainly' in the bufinefs
though to little purpofe ;- for howlocver the: Title
of his Book be Tenridy, of Politiguer, and that he
mentions weattea for a fpecial | Form of Governs
ment, which hath the common name of a.Policy:
yet when he corries to difpute in particular of Goy
vernment, he argues. only about - Demoeracies: and
Oligarchies, -and  therein he is copipus, becaufe only
thofe which he calls corrupt Forms of Governments
were common . in Greece in his dayes.  As for an
Ariftocracy, or a Palicy which le mentions, they are

only Speculative Notions, or Airy.Namesyinvented

to delude the World, and to perfwade the People,
that under thofe quaint Terms,there might be found
fome fubtile’ Government, which might at leaft
equal, it not excell Monarchy: And the Inventers
of thofe fine Names were all bue Rebels to' Monai=
chy, by Ariftotles confefhon, where he {aith, the firf
Commonweals of Greece after Kings were lefty were
made of thofe that waged War. |, 4.¢. 135, Loobe s
 As driftorle is irrelolute to determine what afe

feely
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feek in defcribing his imperfect Forms of Govern
ment, as well Oligarchies as Democracies, and there-
fore he is driven to invent f{everal forts of them,
and to confound himfelf with Subdivifions: we
will alledge fome of his words. The canfe why
there be many kinds of Commonweals is, for that there
are many parts of every City.  Sometimes all thefe parts
are in @ Commonwveal, [imetimes more of them, [ome-
simes fower © whence it is manifeft, that there are many
Commonweals differing from each otber in kind : be-
canfe the parts of them differ after the [ame manner.
For 2 Commonweal is the Order of Magiftrates diftribu-
ted, cither according to the Power of them that are
partakers of it, or according to fome other common equa-
lity belonging to Poor and Rich, or fome other thing

common to both. It is therefore neceffary, that there

be fo many Commonweals a5 there are Orders, ac-
cording to the excellencies and differences of Parts,
But it feemeth principally there are but two chief kinds
of Commonweals 5 the Democracy and the Oligarchy:
for they make the Axiftocracy a branch of Oligarchy,

as if it were a kind of Oligarchy 5 and that other.

which is properly a Policy, 1o be a branch of Demo-
cracy. So they are wont to efteem of Commonweales’
but it is both truer and better 5 that there being two
right Forms, or one, that all the other be tranfgreffi-
ons. Here we find Ariftotle of {everal minds, fome-
times he is for many Commonweales, fometimes
for two, or fometimes for one. ~ As for his many
Commonweals, if he allow them according to the
feveral parts of a City, he may as well make three
thoufand kinds of Commonweals, as three: if two
Artificers and three Souldiers (hould govemn, that

fhould be one kind of Commonweal : if four _Hué-:a
; band-
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bandinen, and five Merchants, that would be a (&
cond fort; or fix Taylors, and ten Carpenters, a
third fbrt, ora dozen Saylors, and a dozen Porters,
a fourths and {o in infinitum, for Ariftetle is not re-
folved how many parts to inake of a City, or how
many Combinations of thofe Parts; and therefore
in his Reckoning of them, he differs from himfelf,
fornetimes makes more, {fometimes fewer Parts : and
oft concluding at the end of his Accompt with et c##e-
ra’s . and confefling that one and the famé man may
act feveral Partsy as hethat is a Souldier, may be a
a Husbandman & an Artificer: and in his fourth Book
dnd fourth Chapter.he {eemns to reckon up eight parts
of a City,but in the Tale of thejr, he miffes or forgets
the fixth. 1. Henames the Plowmun. 2. The Ariifi-
cer. 3. The Tradefinan, ox Merchanti 4: The merce-
nary Hireling, 5. The Souldier, (hexe Ariffotle falls
foul upon Plate, for making but four parts 6f a Ci-
ty. 1. The Weaver. 2. The Plowman. 3. The Tay-
lor. 4. the Carpenter. Afterwards, as if thele were
not fufficient, hie addzth the Smith, and the Freeder
of neceffary Cattle, the Merchant, and the ingroffer or
Retayler ) whilelt Ariffotle was bufie in this Repre-
henfion of Plate, he forgets himf{elf, and sKips over
his fixth part of a City, and names the 7. rich men,
8. the Maggmter. In the {fame Chapter, he offers
at another Divifion of the Parts of a City or Coms-
monweal, firft dividing it into a Popalacy, and Nobis
tity. The People he divides fixlt into Husbandmen,
2. Intd Arfificers. 3. Into Merchantsy or thofé that ufe
Buying or Seclling, 4. Into thofe that frequent the Seas,
of whom fime follow the War, others feek for ,Gainy
fome are Carviers or Tranfporters, others Fibermend
5. Handicraftsmen that Pcﬂeg S listle goods, that they
3 2

can=
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cannot beidle. 6. Thofe that are not free o both fides,
and any sther fuch like Multitude of People. The kinds
of Noblemen are diltinguithed by Riches, by Lineage,
by Vertue, by Learning, and other fuch like things.
That there may be more Parts of a Commonweal
than are here numbred, Ariffotle confeffeth or fup-
pofeth 3 and of a Multitude of Parts, and of a Multi-
tude of Mixtures of fuch Parts may be made a
World of Forms of Oligarchies and Democraties.
This Confufion of the Parts and Kinds of Com-
monweals drove Arifforle rather to reft upon the
Divifion of Rich and Poor, for the main parts of a
Commonweal, than any other. The diftinétion
of a Few and of a Multitude, ox the whole People,
might feem more proper to diftinguifh between an
Oligarchy and a Democraty 5 but the Truth is, Ari-
fotle looking upon the Cities of Greece, and finding
that in every of them, even in Athens it {elf, there
were many of the People that were not allowed to
be Citizens, and to participate in the Government,
and that many times He was a Citizen in one fort of
Government, who was not a Citizen in another,
and that Citizens differed according to every .Com-
monweal; he confidered that if he fhould place a
Right in the whole People, cither to govern, or to
chufe their Form of Government, or the Parties
that fhould govern: he (hould hereby condemn the
Government of all the Cities in Greece, and efpe-
cially of Ariftacraty, which, as he faith, allows o
Artificer to be a Citizen and befides, he (hould there-
by confute a main Principle of his own Politiques,
which is, that fome men are born flaves by Nature s
which quite contradiéts the Pofition, that all men

are born equal and frees and thexefore Ariftorfe thought
it

——
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it fitter to allow all imaginable Forms of Govemn-
ment, that fo he might not difparage any one City,
than to propound {uch a Form as might cundcmu
and deftroy all the reft.

Though Ariftetle allow {o many feveral Forms of
corrupted Governments ; yet he infifts upon no one
Form of all thofe that he can define or delcribe,’in
fuch fort, that he'isable to fay that any one City
in all Greece was governed juft according to fuch a
Form; his diligence is only to make as many Forms.
as the giddy or inconftant Humour of a City could:
happen upon'; he freely gives the People Liberty to
invent as many Kihds of Governmentas they pleafe,
provided he may have Liberty to find Fault with
every one of thems it proved an ealier Work for him
to find Fault with every Form, then to tell how
to amend any one of them; he found {fo many Im-
pexfections in all f{orts of Commonweals, that he
could not hold from reproving them before ever he
tells us what a Commonweal is, or how many
forts there are; and to this Purpofe he fpends his
whole fecond Book in fetting out, and correcting
the chief Commonweals of Greece, and among
others the Lacedemonian, the Cretan, and Carthagivi-
an'Commonweals; which three he efteems to be
much alike, and better than any other; yet he fpares
not to lay open their Imperfections, and doth the
like to the Athenians whercin he breaks the Rule
of Method, by delivering the Faults of Common:.
wealsy before he teach us what a Commonweal is ; i
for in his firlt Book, he {peaks only of the Parts of
which a City, or.a Commonweal is madc, but tells”
us not what a Gity or Commonweal is, untill he

come to his third Book; and there in handling the
fi I3 {orts
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{orts of Government, he obferves no Method at all,
but in'a diforderly way, flies backward and forward
from one fort to another: and howfoever there may
be obferved in him many Rules of Policy touching
Government in general, yet without Doubt where
he comes to difcourfe of particular Forms, he is full
of Contradi¢tion, or Confufion, ot both = it is true,
he is brief and difficult, the beft Right a man can
do him, is to confefs he underftands himnot 5 yet
3 diligent Reader may readily difcern fo many Frre-
pularities and Breaches in- Ariftotle’s Books of Poli-
tigues, as tend to fuch Diftraction or Confulion, that
wone of our new Politicians can make Advantage of
his Principles, for the Confirmation. of a7 original
Power: by Nature in the Penple, which is the only
Fheme now in Fafhion : For Ariftetle’s Dilcourle
is of fuch Commonweals as were founded by parti-
culay Perfons, as the Chalcedonian by Phaless, the
Milefian by Hippodamas, the Lacedenionian by Lycur-
giis, the Cretan by Minos, the Athenian by Solon, and:
the like: But the natural Right of -the People to
found.’ or ‘elet their Kind of Government ‘1s not
once difpated by him: ‘It feerns the underived Ma-
jefty of the People,. was fuch: a'metaphyfical " piece of
Speculation as our’ grand Philofophier was not ac-
quainted: with 5 he fpeaks very contemptuoufly of
the ' Multinide: in: feveral Places, he ‘afhrms that the
People are bafe or wicked Fudges in their omwn Cafes,
' of TAEISOr DO HpiTad TEpi Top sineiove  ANG
that many of them differ nothing from beaft.
Liby 376 11, i Pragépsrty dviol 7oy Juptéors and again hé!
ren L faithy The Common Peaple or Freetnen are
fiuch a5 are neither Rich, nor in Reputation. for Vertues
ahd it is not fafe to commip-to them great .Governments,

e T : for,
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reafon nf their Injuftice and Unskilfulnefs,
!Jy do mach Inj ﬁm.-,j and commit r}rfa{i; 5 FI?EJ{
and it is p!e.::f&mer to the multitude to live Diﬁ'ﬁ:ﬂ‘rm
than Sﬂfm’{}ﬁ Welltay w Tils TOAASI§ TO fﬁr Libs.
L 3 70 capphyase 1€ Ariftotle had believed LBy
a Publick Intereft to have been in the People, to the
enabling them to be their own carvers in point, of
Government, he would never have entangled him=
{elf with fuch intricate and ambiguons Forms nf
Commonweals, as himfelf cannot tell how to ex-
plain, nor any of his Commentators how to underr
{tand,or make Ufe of.

This one Benefit I have found by Readmg Arifto-
tle, that his Books of Politigues {exve for an admira-
ble Commentary upon that Text of Scripture,
which faith, In thofe dayes there was no King in Ifrar
ely every man did that which was vight in bis own eyess
For he grants a libexty in every City, for any man,
or multitude of men, either by Cunning, orForce,
to fet up what Government they pleafe s and he
will allow fome name or other of a Commonweal,
which in effeét is to allow every man to do what he
lifts, if he be able 5 hence it is, that b*,r the confefli-
on uf Arg’}m‘e, the firft Commonweals in Greece, after
Kings were given over, were made of thofe that maged
War 5 thofe feveral kinds of Commonweals, wereall
{ummed up into the government
of an ‘Army for (':3 it is, faith Oi 95 Ty STAWM
Avriftotle, in their power, who man- mg.m;, gy?pm
age Arms to continue, or 1ot conti- %) un phvey
auethe Form of Government, where- ror 4 lb Wa?u.l-

by the Eftate is governed, which is
nothing elfe but a Stratocratie, Teiar L.7.¢.9.

or Military Government. We caunnt mugh blame
I 4 (riz




LY6) 'Oivﬁrmu'mﬁ: tonching
Ayiftarle for the Incertainty, and Contrariety in hitm
abotit the ‘forts “of Government, if we confider
ki a8 'a Heathens for it is ‘not  poffible for the
Wit. of man to fearch out :the: firft" Gyounds or
I’rmmpl&s of Government, ( which neceffarily de-
d upon the original’ of Property') ‘'except he
Ec?}w 'that at-the’ Creation one ‘man’ alone was
madt to  whom 'the Dominion ‘of ‘all' things was
gu-en “and® from"-whoem ‘all men derive their Ti-
tle. “This Point ¢an' be learmnt only from the Scrip?
tires s as for the imaginary Contraét of People, it
Is a Pal.uj not improbable only, butimpoilible, exs
I. ; 3’- ycg. CCptamndritude of men at firll bad [prung out,
and weve engendred of the Earth,wbich A’m’fﬂw
#le iows nor whether e may believe, or no : If Juftice
(which is to give every man his Due) bethe End of
Government,there mult neceffarily be a Rule to know
how any man at firft came to havea R;Eht toany thing
tothave it truly called his, ~ Thisisa Point Ariftorle
difputes not 3 nor fo much as ever dreamt of an' ori-
gmal Contraét among People : he looked no farther
in every City, than to a Seambling among the Citi-
zens, whereby!every one {batcht shat he could get':

‘fo that-a violent Pofleflion was the’ ﬁrﬁ and b"’[[Tl-

'_ tlf: that he knew,:
- The main Dittinction of Ariftotle muchmg perfect

nr R: t Forins of ‘Governmentfrom thofe ‘that are

rfect or ¢drrupt, confifts. {olely ‘in this Point,

'that when’: the Profit of the governed is refpecred’
-there is a right Government; but where th::- Pro?
-fit of the Governours'is regar&e& there'is a Cor_
ruption or Tranfgteflion of Government. By thl

it is fuppofed by Aviftorle, that'there may be a G.:a

“perament “only (ifor the Erﬂfﬁ: of the: Governowns
iy . A tIus

cin
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this Suppofition to be falfe, may be proved from
Atiftorle himfelf 5 T will inftance about the Point:
of Tyranny. ‘ ‘ |
- Tyranny, (aith Ariftotle, (a) is a de- ()L |
tical or mafterly Monarchy,’ now he > F300
confefleth, that( b) in truth the maf_}gr- (b) Lge e.10.
Iy Governiment is profitable both 1o “the  °
Servant by Nature, and the Mafier by Natyre, and he
yields a folid reafon for it, faying, ( ) It ()L.3.66.
iv)not’ poffible, if the Servant be deftroy- >~ :
ed, that the Mafterfbip can be faved 5 whence it may
be inferred, That if the Mafterly Government of
Tyrants cannot be fafe without the Prefervation of
them whom they govern, it will follow that & Ty=
rant camnot govern for bis eron Profit only: and thus his
main Definition of Tyranny fails, as being ground=
ed upon an impoffible Suppofition by his own Con-
felfion. No Example can be fhewed of any fuch
Government that ever was in the World, as Ariffo-
tle defcribes a Tyranny to be 5 for under the worlt of
Kings, though many particular men have unjufily
{uffered, yet the Multitude, or the People in gene-
ral have found Bencfit and Profit by the Govemns
ment. 335003 gt 8 i3 3t 2
- /Tt being appatent that the different kinds of Go-
vernment in  Ariftorle, arife onely from the diffe-
tence of the number of Governours, ‘whether one,
& few, or many + 'there' may be as many feveral Forms
of Governments as there be feveral Numbers,
which are ihfinite 5 {o that not onely the {everal
Parts of 'a' City or Commonweal, but alfo the fe-
veral Numbers: of fuch Parts may caufe multipli-
city -of ‘Forms" of Government by ‘Arifferle’s Psin-

-*Ciplf.'s. 5




22~ Obfervations touching

It is further obfervable in Affemblies, that it is:
not the whole Affembly, but the major part onely,

of the Affembly that hath the Government; for
that which pleafeth the moft, is alwayes ratified, faith
Ariftotle, /ib. 4. c. 4. by this means one and the {ame
Affembly may make, at one Sitting, {everal Forms
of Commonweals, for in feveral Debates and Votes
the fame number of men, or all the felf-fame men
do not ordinarily agree in their Votes ; and the leaft
Difagreement, either in the Perfons of the men, or
in their number, alters the Form of Government.
Thus in 2 Commonweal, one part of the Publick
Affairs (hall be ordered by one Form of Govern-
ment, and another part by another Form, and a
third part by a third Form; and {o in infinitun.
How can that have the Denomination of a Form
of Government, which lafts but fora moment onely,
about one fraction of Bufinefs? for in the very in-
fiant, as it were in the Twinkling of an eye, while
their Vote lafteth, the Government mult begin and
end.

To be governed, is nothing clfe but to be obedi-
ent and fubject to the Will or Command of
another; it is the Will in a man that governs 3 or-
dinarily mens Wills are divided according to their
{everal Ends or Interefts 5 which moft times are dif-
ferent, and many times contrary the one to the
other, and in fuch cafes where the Wills of the
major part of the Affembly do unite and agreein
. one Will,there is a Monarchy of many Wills in one,
though it be called an Ariffocracy or Demoeracy, in
regard of the feveral Perfonss it is not the many
Bodies, but the one Will or Soul of the Multitude
that
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that governs. (a) Where ane is [et g
gymta?y? many, the People becom- (ﬂ 1:,"I"T“"J"“J:'?(’l@EI
éth @ Monarch, becanfe many ane 790 3‘1{*@' ¢ e
Lords, not [eparately, bt  alto- T WﬂBE7@- €lg
gether as one’ therefore fuch a Peo- ¢ woOAAWY" ot
ple as if it were & Monaxch, feeks 29 woANe whpt=
#0 bear Rule alone L. 4. ¢, 4. ot oy sy s

eeGry arNG mlyTes. 0 88 By moiT@. SnuB
%TE Hﬁl’ﬂtfx@« W gﬂﬁ? ,;{g?mpp,;e?p.

It is a falfe and improper Speech to fay that a
whole Multitude, Semate, Councel, or any Multi-
tude whatfoever doth,govern where the major part
only rules 3 becaufe many of the Multitude that are
{0 affembled, are (o far from having any part in the
Government, that they themfelves are overncd:
againft and contrary to their Wills; there being in
all Government various and different Debates and.
Conlultations, it comes to pafs. oft-times, that the
major, part in every, Aflembly, differs according, to
the {everal Humours or Fancies of men 5 thofe who
agree in one Mind, in one Point, are of different
Opinions in another; every Change of Bufinefs, or
new Matter begets a new major part, and is a
Change both of, the Goevernment and Governours
the Difference in. the Number, or. in the Qualities,
of the. Perfons that govern, is the only thing that
caufes different Governments, according. o Ariffotle,
who divides his Kinds of Government to the Num-
ber of one, a few,, ormany. As amongft the Ko-
mans their Tribunitial Laws had. feveral Titles, ac=
cording to the Names, of thofe Tribunes.of the Peo-
ple, that preferrd and made them. So_in othes,
Goyemments, the Body. of theix A&s.and Ordinan-
x SN T Fagas ces,




24 Obfervations touching

ces, is compofed of a Multitude of momentary Mo-
narchs, who by the Strength and Power of their
Parties or Factions are ftill under a kind of a civil
War, fighting and feratching for the  legiflative
mifcellany, or medly of feveral Governments, If
we conlider each Gavernment according to the nob-

ler Part of which it is compofed, it is nothing elfe

but a Monarchy of Monothelites, or of many men
of one Will,moft commonly in one Point only: but
if we regard only the bafer part, or Bodies of fuch
Perfons as govern, there is an interrupted Succeffion
of a Multitude of fhort-lived Governments, with as
many Intervalls of Anarchys {o 'that no man can
fay at any time, that heis under any Form of Go-
vernment; for in a fhorter time than the word can
be {poken, “every Government  is begun and end-
ed. - Furthermore in all Affemblies, of what Qua-
lity {oever they be, whether Ariffocratical or Demnno-
¢ratical, as they call them, they all agree in' this
one Point, to give that honotrable Regard to' Mo-
narchy, that ‘théy do interpret the major, or pre-
vailing part in every Affembly to be but as one
man, and o do feign to themfelves a kind of Mo-
narchy. F 8w

* Though there be neither Precept nor Pra&ice’ in

Scripture, nor ‘yet any Reafon alledged by Ariffo-

¢le for any Form of Government, but onlyMo-
narchy; yet it is faid that it is evident to com-

mon Senfe, that of old time Rome, and in this
prefent  Age Venice, and the Low-Countries, en-
joy a Form of Government different from Mo-"
narchy: Hereunto it may be anfwered, That a'
People may live together in Society, and help’ one

another; and yet not be under any Form of Govern--

T ments
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mienty as ‘we fee Herds of Cattel do, and yet we
may not fay they live under Government. - For
Government is not a Society only to live, but to
tive well and- vertuoufly. This is acknowledged by
Ariftotle; who -teacheth - that ind 3

(2) the End of a City,is to (“) zﬁ?l@* TOAEWS
Jive ble[fedly and honeftlys  Po- w0 go G didayud-

litical Communities are ordain- yws % HgAwse Twy

fd ﬁ’r : hﬂﬂd} A&iﬂﬂf}_ bﬂt . not Hﬂ}wywﬁsgmp ?ﬂ:"
for living ta_geﬁ:r%’r ﬂn{}'.. . piy Serioy ) o
oI Rolvwviay, AL § 78 auCTve

Now there be two things principally ' required
to a bleffed and honeft life: Religion tewards God,
and Peace towards men © that is, a quiet and peaceable
Life in all Godline[s and’ Honefty, 1 Tim. 2. 2. Here
then will be the Queftion, Whether Godlinefs and
Peace can be found tmder any Government but Mo-
narchy, ox whether Rome, Venice, Ot the' Low-Coun-
tries did enjoy thefe under any popular Government.
In thefe two Points, let us firft briefly examine the
Roman Government, which is thonght tohave been
the moft glorious. |

~ For Religion, we find prefently after the Build-
ing of the City by Romlus , the next King, Numa,
moft devoutly eftablified a Religion, and be-
gan his Kingdom with the Service of the Gods;
he forbad the Romans to make any Images of God,
which Law lafted and was obferved 170 Years,
there being in all ‘that time no mage or Pi-
Gure of God, in any Temple or Chappel of Rome;
alfo he ereéted the Pontifical Colledge, and was
himfelf the firt Bifhop or Pontifex’s Thefe Bi-
' | R (hops
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fhops weté to render no Account cither to the Ses |

nate or Commonalty. They determined all Quefti-
ons concerning  Religion, as well between Priefis as

between private men: They punithed  ifferiour

Priefts, if they either added or detrated from the
cftablithed Rites, or Ceremonies, or brought in any
new thing into Religion. The chief Bilhop; Pontifes
Maximus, taught every man how to honour and
lferw: the Gods. This Care had Monarchy of Re-
igion.

~ But after the Expulfion ofKings, we dorot find
during the Power of the People, any one Law made
for the Benefit or Exercife of Religion: there be

two Tribunitian Laws concerning Religion, but =

they are meerly for the Benefit of the Power of the
PE(:IDIE, and not of Religion. L. Papirius,a Tribune,
made a Law called Lex Papiria, that it (hould not be
lavoful for any to confecrate cither Houfes, Grounds,
Altars, or any other things without the Determination
of the People. Domitius A.nobarbus another Tribune
enacted a Law called Domitia Lex, that the Pontifical
Colledge (hould not, as they were wons, admit swhom they
wonld into the Order of Pricfthood, but it hould be in
the Power of the People 5 and becaufe it was contrary
to their Religion, that Church-Digpities fhould be be-
{towed by the common People; hence for very Shame
he ordained,that the leffer part of the People, namely
{eventeen Tribes (hiould cleét whomn they thought fit,
and afterwards the Party ele@ted fhould  have
his Confirmation or admiffion from the Col
ledge : thus by 2 Committee of feven Tribes
taken out of thirty five, the ancient Form of
Religion was alter’d and reduced to the Power
of the lefler part of the People; This was the

; great
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great Care of the People to bring Ordination and
Confecration to the Laity.

The Religinn in Venice, and the Low-Countries is
fufficiently known, much need not be faid of them :
they admirably agrec under a {eeming contrariety;
it is commonly faid, that one of them hath all Re-
Tligions, and the other no Religion ; the Atheift of
Venice may f(hake hands with the Sectary of Amfters
dam. This is the Liberty that a popular eftate can
brag of, every man may be of any Religion, or no
Religion, if he pleafe; their main Devotion is ex-
excifed only in oppofing and fuppreffing Monarchy.
They both agree to exclude the Clergy from med-
ling in Government, whereas in all Monarchies both
‘before the Law of Myfés, and under it, and ever
fince : all Barbarians, Gracians, Romans, Infidels,
Turks, and Indians, have with one Confent given
fuch Refpect and Reverence to their Priefts, as to
truft them with their Laws s and in this our Nation,
the firft Priefts we read of before Chriftianity, were
the Druides, who as Cefar {aith, decided and dever-
mined Controverfiesy in Murder, in Cafe of Inbevitauce,
of Bounds of Lands, as they in their Diferetion judyjed
meet 5 they grant Rewards and Punifbments. 1t is a
Wonder to fee what high Refpect even the gyeat
Turk giveth to his Mufti, or chict Bifhop, o neceffa-
ry is Religion to firengthen and direct Laws,

- To confider of the Point of Peace, It is wvell
known, that no People ever enjoyed it without
-Monarchy. Ariftotle faith, the Lacedemonians pre-
ferved themfelves by Warring s and after they had gos-
ten to themfelves the Empire, then were they prefiently
andone, for that they could not live at Reft, nor do: any
bester Exercifey than- the Exercife of Wary . 2. ¢. 7.
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After Rome had expelled Kings, it was in perpetusd
War, till the time of the Emperours: once only was
the Temple of Fanus thut, after the end of the firft
Punique War, but not fo long as for one vear, but
for fome Moneths. . It is true,as Orofius faith, that
Jor almoft 700 years, that is, from Tullus Hoftilius #0
Auvgultus Calar, only for one Summer, the Bowels of
Rome did not fweat Blood. On the Behalf of . the
Romans it may be faid, that though the Bowels of
Rome did always {weat Blood, yet they did obtain
moft glorious Vicicries abroads  But it may be tru-
ly anfwered, if all the Reman Conquefts had no
other Foundation but Injuftice ; this alone foils all
the Glory of her warlike Actions. The moft glori-
ous War that ever Rome had, was with Carthages
the Beginning of which War, Six Walter Raleigh
proves to have been moft unjuftly undertaken by
the Romans, in confederating with the Mumertines,
and Aiding of Rcbels, under the Title of prote&ing
their Confederates; whereas Kings many times may
have juft Caufe of War, for recovering and prefer-
ving their Rights to fuch Dominions as fall to them
by Inheritance or Marriage; a Popular Eftate, that
can neither marry, nor be Heir to another, can have
ng fuch Title toa War in a Foreign Kingdom 5 and
to {peak the Truth, if it be rightly confidered, the
whole time of the Popularity of Rome, the Romans
were no other than the only profperous and glori-
ous Thieves, and Robbers of the World.

It we look more narrowly into the Roman Go-
vernment, it will appear, that in that very dge,
wherein Rome was moft victorious, and {eemed to
be moft popular, fhe owed moft of her Glory to an
apgarent kind of Monarchy. For it was the Kingly

" Power
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Powér of the Confiels, who (as Livy faith) bad she
Same Royal Furifdiciion, or. abfolute Power thas the
Kings bad, not any whit diminifbed or abated, g
beld all the fame Regal Enfignes of Jutpreme Dignity,
which helpt Rofee to all her Conquelts : whiles the
Tribunes of the People were ftrugling at home with
the Senate about Election of Magiltrates, enacting
of Laws, and calling to Account, or fuch other po-
pular Affairs, the Kingly Confuls gained all the Viz
Ctories abroad : Thus Rome at one and the fame
time was broken and diftracted into two Shewes of
Government 3 the Popular, which {:rved only to
raile Seditions and Difcords within the Walls
whileft the Regal atchieved the Conquefts of Fo-
reign Nations and Kingdomes.  Rome was {o {enfi-
ble of the Benefit and Neceffity of Monarchy, that in
her moft defperate Condition and Danger, when all
other Hopes failed her, (he had till Refort to the
Cieation of a Dictator, who for the time was ari
abfolute Kings and from whom no Appeal to the
People was granted, which is the royalleft Evidence
for Monarchy in the World 5 for they who were
drawn to [wear, they would {uffer no King of Romre,
fonnd no Security but in Perjury, and breaking
their Qath by admittiug the Kingly Power in {pight
of their Teeth, under a new name of a Difator or
Confil: a jult Reward for their wanton expelling
theix King for no other Crime they could pretend
but Pride, which is moft tolerable in a King of all
men: and yet we find no particular Poine of Pride
charged upon him, but that he enjoyned the Ro-
mais 0 labour in cleanfing, and catting of Ditches,
and paving their Sinks : an A¢t both for the Bene-
fit and Ornament of the City, and therefore com-
Y mendas
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mendable in the King: But the Citizens ot Rome,
who.had been Conquerours of all Nations round
about them, could not endure of Warriers to be-
come Quarriers, and Day-labourers. ‘Whereas it is
{aid, that Targuin was expelled for the Rape com-
mitted by his Son on Lucrece 5 it is unjuft to con-
demn the Father for the Crime of his Son 5 it had
been fit to have petitioned the Father for the Pu-
nithment of the Offender : The Fa& of young Tar-
quin cannot be excufed, yet without wrong to the
Reputation of {o chafte a Lady as Lucrece is reputed
to be, it may be faid, (he had a greater Defire to be
thought chalte, than to be chafte; fhe might have
died untouched, and unfpotted in her Body, if (he
had not ‘been afraid to be flandered for Inchaftity s
both Dionyfius Halicarnaffeus, and Livie, who both
are her Friends, fo tell the Tale of her, as if fhe
had chofen rather to be a Whore, than to
be thought a Whore. To fay Truth, we find
no other Caufe of the Expulfion of Tarquin, than
the Wantonnefs, and Licentioufnefs of the People
of Rome, -

This is further to be confidered in the Roman
Government, that all the time between their Kings,
and their Emperours, there lafted a continued
firife, between the Nobility and Commons, where-
in by Degrees the Commons prevailed at laft, {o to
weaken the Authority of the Confuls and Senate,
that even the laft fparks of Monarchy were in a man-
ner extinguilhed, and then inftantly began the Ci«
vil War, which lafted till the Regal Power was
quickly brought home, and fetied in Monarchy.
So long as the Power of the Senate fiood good for

the Eleétion of Conluls, the Regal Power was pre-
fexved
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Forms of Government. Vel
ferved in' them, for the Sénate had their firft Infii-
gution from Monarehy: It is worth the noting, that
in all thofe places that have feemed to be moft po.
pular, that weak Degrée of Govérnment, that hath
becn exercifed among them, hath been founded up-
on, and been beholden unto -Monarchical Princi-
ples, both for the Power of affembling, and man-
ner of confulting : for the entive and grofs Body of
any People, is {uch an unweildy and diffufed thing
ds is not'capable of uniting; .or congrégating; or de-
liberating in an entire  Lump, but in broken
Parts, which at firt were repulated by Monar-
chy. |
“ Furthermore it is obfervable, that Reme in her
chief Popularity, was oft beholden for her Prefer-
vation to the Monarchical Power of the Father over
the Childten: by means of this Fatherly Power,
{aith Bodin, the Roomans flourithed in -all Honour
and Vertue, and oftentimes was their Common-
weal thereby delivered from moft imminent Deftru-
¢tion, when the Fathiers drew out of the Confifio-
?f, their Sons being Tribunes publithing Laws tend-
~Ang to Sedition. Amongft others Caffius threw his

Son headlong out of the Conhiftory, publifhing the
Law Agravia (for the Divitien of Lands) in the Be-
hoof of the People, and after by his own private
Judgment put him to Death, the Magifirates, Ser-
jeants, and People flanding thereat aftonied, and
not daring to withftand his Fatherly Authority,
although ' they would with all their Power have had
that Law for Divifion of Lands 5 which is {ufficient
Proof, this Power of the Father not only to have
been facfad and inviolable, but alfo to have been

fawful for him, either by Right or Wrong 1o
K 2 dif=
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22 Obfervations touching
difpofe of the Life and Death of his Children,
even contrary to the Will of the Magiftrates and

People.
It is generally believed that the Government of

Romeafter the Expulfion of Kings, was popular 5 Bo-
Jdin endeavonrs to prove it, but 1am not fatisfied with
his Arguments, and though it will be thought a Pa-
radox, yet 1 muft maintain, it was never truly po-
pular.

Firft it is difficult to agree, what a popular Go-
vernment is, Ariftotle faith it is where Many or 4
Mudsitnde do rule; he doth not fay where. the People,
or the major part of the People, Or the Reprefentors of
the People govern.

Bodin a%-'lrms if all the Peaple be intereffed in the
Government, it is a Popular Eftate, Lib. 2. c. 1. but
after in the fame Chapter he refolves, that it is 4
Popular Eftate, when all the People, or the greater pars
thereof bath the Sovereignty, and he puts the Cafe
¢hat if there be threefcore thoufand Citizens, and
forty thoufand of them have the Sovereignty, and
twenty thoufand be excluded, it (hall be called a - |
popular Eftate: But I mutft tell him, though fifty
nine thoufand, nine hundred, ninety nine of them
govern, yet it is no popular Eftate, for if but one
man be excluded, the fame reafon that excludes
that one man, may exclude many hundreds, and
many thoufands, yea, and the major part it felf’s if
it be admitted, that the Peopleare or ever were free
by Nature, and not to be governed, but by their
own Confent, it is moft unjuft to exclude any one
man from his Right in Government; and to {up-

pofe the People {o unnatugal, as at the fislt to have
-all
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a1l confented to give away their Right to a major
part, (as if they had Liberty given them only to
give away, and not to ufe it themfelves ) is not
onely improbable, but impoffible 3 for the whole
People is a thing fo uncertain and changeable, that
it alters every moment, fo that it is neceffary to ask
of every Infant {o foon as it is born its Confent to
* Government, if you will ever have the Confent of
the whole People.

Morcover, if the Arbitrary Tryal by a Jury of
twelve men, be a thing of that admirable Perfe-
&ion and Juftice as is commonly believed, where-
in the Negative Voice of cvery fingle Perfon is
preferved, {o that the diffent of any of the twelve
fruftrates the whole Judgment: How much more
ought the natural freedom of each man be pre-
{erved, by allowing him his Negative Voice,
which is but a continuing him in that eftate,
wherein, it is confeffed, Nature at firft placed him ;
Juftice requires that no one Law fhould bind all,
except all confent to it, there is nothing more vio-
lent and contrary to Nature, than to allow a major
part, or any other greater part lefs than the whole
to bind all the People.

The next difficulty to difcovering what a Popu-
lar Eftate is, is to find out where the Supreme
Power in the Roman Government refted it is
Bodin’s opinion, that in the Roman flate the Go-
vernment was in the Magifirates, the Authority and
Connfel in the Senate, but the Sovereign Power
and Mujefty in the People. Lib. 2. c. 1. So in his
firt Book his Do&rine is, that the ancient Ro-
mans [aid, Imperium inKMa_gy’tmribm,  Authorisatem

3 in
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in Senatu, Poteffatem in plébe, Majeftaiem ‘in Popul?
jure efe dicebant. * Thefe four words Cimmand, A~
ihnm_}r Power, and Majefty fignifie Grdmanh{, ene
and the fame thing, to wit, the Sovereignty,o
fupreme Power, 1 canvot find that Bodin kn::-wa*
how to diftinguilh them 5 forthey were not diftinct
Faculties placed in feveral Subjeéts, but one and the
{ame 'thing diverfly qualificd; for Imperisim, Authe-
vitas, Poreftss, and Majeftas were all onginally in
the Confuls; although for the greater thew the
Confitls would have the Opinion; and ‘Confent of
the Senate who were never called together, nor had
their Advice asked, but when and in what Points
only ‘it, pleafed the Confuls to propound : fo that
prUpErly Senatufcon(rltum was only 4 Decree of the
Confuls, with the Advice of the Sendtors: "And
{o likewife the Confuls, when they had a mind to
have the Countenance of an ampler Councel; they
dflembled the Centurics, who were reckoned as the
wholé People, and were never to be aflembled, but
when the Confuls thought fit to propound fome Bu-
{inefs of great weight unto them’ {o that juffus popu=
4, tHe “Command of ' the People which Bodin {0
much_magnifies, was properly :zj'j"w Confulum, the
Command of the Conflls, by the Advice or Con-
fent of the Affembly of the Centuries,, who were a
Body compofed of the'Senators, and the reft of the
Patritians, Knights, and Gentlemen, or whole No-
bility’ together with ‘the Commons: for- the {ame
men “who had Voices in Senate, had'allo their

Votés allowed in the ‘Affembly of the Centuries,

dccording, to their feveral Capacitics.
> Lemay forther appear, that the Roman Govern-
: ] Rt ment
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ment was never truly popular, for that in her
greatelt Show of Popularity, there were to be found
above ten Servants for every Citizen or Freeman,
and of thofe Servants,. not one of them was allowed
any Place, or Voice in Government: If it be faid
‘that the Roman Servants were Slaves taken in War,
and therefore not fit to be Freemen's to this it may
be anfwered, that'if the Opinion of our modern Po-
liticians be good; which holds that all men are born
Free by Nature, orif but the Opinion of Ariftetle be
found, who (aith that by Nature fome men are Ser-
vants, and fome are Mafters, then it may be unnatu-
ral; or unjuft to make all Prifonersin War Servants
or (as they are now called) Slazves, a Term not
ufed in the Popular Governments, either of Reme
or Greece 5 for in’ both Languages, the ufual word
that doth anfwer to our late Term of Slave, is but
Servws in Latin, and aga. in Greek. Befides, if
the Wars of the Romans, by which they gained fo
_'many Servants were unjuft, as I take all offenfive
War to be withouta fpecial Commiffion from God,
and as 1 believe all the Roman Wars were, that
were made for the Enlargement of their Empire,
then we may conclude, that the' Romans were
the notableft Plagjaries, or Men-ftealers in the
World. | :

But to allow the leffer part ot the People of Rome,
who called themfelves Citizens, to have hada juft
Right to exclude all Servants from being a part of
the people of Rome, let us enquire whether the major
part of thofé, whom they allowed to be Citizens,
had the Government of Romey whereby we may
difcover cafily ' how notorioufly the poorer and

K 4 great-
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greater part of the Citizens were guld of their Share
in. Government 5 - There were two famous manners

of their affembling the Peopls of Rome : the firft was.

by Claffes, as they called them, which were divided
into Centuries 5 o the f{econd was by Tribes, or
Wards; the former of thefe was a Ranking of
the People, according to their Abilities or Wealth;
the latter according to the Place or Ward,
whercin every Citizen dwelt: In the Affemblies
of neither of thefe, had the major part of the People
the Power of Government, as may thus be made
appear. '

- Firft, for the Affembly of the Centuries, there
were fix Degrees ‘'or Claffes of men according to
their Wealth 5 the firlt Claffis was of the richelt men
in Rosme, none whereof were under 200 L in
Value: The Valuation of the {econd Claffis was
not under fourfcore Pounds; and fo the 3. the 4.
and the fifth Claflis were each a Degree one undér
another. The fixth Claflis contained the poorer
{ort, and all the Ilabble. Thefe fix Clafles wexg
{ubdivided into Hundreds, or Centuries,

The firft Claffis had 987

The 37 had <ul 29
%EE ) %;dms st s CENTURIES.

The 5. Claflis had ;-:}
The 6. Clafhis had 1

193

The Clafles, and Centuries. being thus ordered,
when the Affembly came to give their Vultes,
o they
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they did not give their Voices by the Poll, which-
is the truc popular way: but each Century
Voted by it felf, each Century having one Voice,
the major part of the Centuries carried the Bufi-
nefs: Now there being fourfcore and eighteen
Centuries in the firfe Claffis, in which all the Pa-

tricians, Senators, Noblemen, Knights, and Gen- -

tlemen of Rome , were inrolled, being more in
Number, and above:half the Centuries, mult needs
have the Government, if they agreed all together,
in their Votes, becaufe they Voted firft, for when
o7 Centurics had aggeed in their Votes, the other
Centuries of the inferiouy Claflis, were never
called to Vote 5 thus the Nobles, and richer
men who were but few in Comparifon of the Com-
mon People did bear the chicf Sway, becaufe all
the poorer fort, or proletarian Rabble, were clap’d
into the fixth Claffis, which in reckoning were
allowed but the fingle Voice of one Century, which

_ never came to Voting: whereas in. Number they

.did far exceed all the five other Claffes or Centu-
ries, and ‘if they had been allowed the Liberty of
other Citizens, they might have been jufily num-
bred for a thoufand Centuries, or Voices in the
Affembly 5 This Device of packing fo many thou-
fands into one Century, did exclude far the great-
elt part of the People from having a part in the
Government.

Next, for the Affembly of the People of Rome b
Tribes, it muft be confidered, that the Tribes dii
not give their Voices by the Poll altogether, which
is the true way of popular Voting, but each
Tribe or Ward did Vote by it {elf;, and the Votes
of the major part (not of the People but) %f -ﬂf"
a7 : ribes

el
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Tribes did' {way' 'the Government, the Tribes
being unequal;’ as all Divifions by Wards ufually
are, becaufe the Number of the People of one Tribe,
1s'not jult the fame ‘with the' Number of the People
of each other Tribe's' whence it followed, that the
major Number of ‘the Tribes might poilibly be the

" minot Number 'of the People, <which is a de-

ftyoying of the Power of the major Part of the
People. :

Adde ‘hergunto, that the Nobility of 'Rome
were excluded from being prefent at” the Affem-
bly of the Tribes-and fo the moft confiderable
part of the People was wanting, therefore it
could’ not be: the Voices of the major part of the
People, wherea 'gréat part of the People were 'al-
fowed no Voices at all, for it muft be the major
part of the' whole;‘and not of a Part of the Peos

~ Ple, ‘that muft dénéminate a popular Government.

Morcover it muft’be noted, that the Affembly of
the Tribes was' not originally the Power of the
People of Ronte, for it was almoft 40 years after
the Rejection of Kirigs before an Afli embly of Tribes
were thought onjor {poken ofifor it was the Affem-
bly of the People by Centuries,that agreed to the Ex-
pulfron of Kings,& creating of Confuls in their Room,
alfo the Famous Lawss of the twelve Tibles were ra
tifficd by the Affembly of the Centuties, « This AL
fembly by Centuries, as it was more Ancient, than
that by Tribes; {0 it was more  truly popular, be-
caufc all the Nobility, as well as the ‘CGommons,

had ‘Voices in it : “The Affembly by Tribes, was
pretended at firly, only to ele@ Tribunes of the
People, and other. inferiour Magiftrates, to deter-
_minc of lefler ‘Crimes that were not Capital, but

only
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, wily-finables and to decree that Peace (hould . be
aade s but they, did: not meddle with denouncing
Wat tobe made, for that high Point did belong on-
ym',thﬁ Affembly. of the Genturies s and fo alfo

id the. judging of Treafon, and other Capital
Grimes. - The Differsnce between: the Affembly of
the Fribes, and of the Centurics,. 1s very material 3
for though it be commonly thought, that either of
the(e two Afferblies were. efteemed to be the People,
yet in Reality it was not (0, for the Affembly of
the Centurics only could be faid to be the People,
beeaufe all the Nobility were included in it as well
25 the Commons, whereas they. were excluded  out
of thie’ Affembly of the Tribess and yet in Effect,
¢he Aflembly of the Centuries was. but as the Al=
{embly: of the Lords, or Nobles only, becaufe the
{effer, -and richer part of the People had the Sove-
reigntyy as the Aflembly of the Tribes was, but the
Commons only. :

In mdintenance of the popular. Goyernment of
Rome, Bodin objeéts, that there could be no regal
Power in ‘the two Cenfuls, who could neither
make Law, nor Peace; mor War, The Anfwer is,
though there wete/ two Confuls,, yet but one of
them had the Regalitys, for they governed by Turmns,
one Conful one Moneth, and the other; Gonful ano-
ther Moneth 5 or the firlt one day, and the fecond
another. day.  That the Confuls, could, make no
Laws is falle, it is plain by Livy, that they had the
Power to make Laws, or War, and,:did. execute
that Power, though they were often hindeged by the
Tribunes of the Peoples not for. that the Power of
making Laws or War, was ever taken away from

the Confuls, or communicated: to, the Tribunes,
- but
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but onely the Exercife of the Confular Power was
fufpended by a feeming humble way' of interceffi-
on of the Tribunes 5 The Confuls by their firlt
Inftitution had a lawful Right to do thofe things,
which yet they would not do by reafon of the
fhortnels of their Reigns, but chofe rather to
countenance their ations with the title of a De-
cree of the Senate ( who were their private Coun-
cel ) yea, and fometimes with the Decree of the
Affembly of the Centuries ( who were their Pub-
lick Counfel ) for both the Affembling of the
Senate, and of the Centuries, was at the Plea-
fure of the Conflls, and nothing was to be pro-

. pounded in  either of them, but at the Will of

the Confuls : which argues a Sovercignty in them
over the Senate and Centuries s the Senate of Rome
was like the Houfe of Lords, the Affembly of the
Tribes refembled the Houfe of Commons, but
the Affembling of the Centuries, was a Body com-
poled of Lords and Commons united to Vote to-
gether.

The Tribunes of the People bore all the Sway
among the Tribes, they called them together when
they pleafed, without any Order, whereas the
Centuries were never Affembled without Ceremo-
ny, and Religious obfervation of the Birds by the
Augurs, and by the Approbation of the Senate, and
therefore were faid to be anficata, and ex anthorita-
¢e Patrun. ;

Thefe things confidered, it appears, that the Al-
{embly of the Centuries was the only legitimate,
and great Mecting of the People of Rome : as for
any Affembling , or Eledting of any Trufiees, or
Reprelentors of the People of Rame, in natare lt:f
the
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the modern Parliaments, it was not in Ufe, or ever
known in Rome.

Above two hundred and twenty years after the
expulfion of Kings, a fullen humour took the
Commons of Rome, ‘that they would needs de- -
part the City to Faniculun, on the other fide of
Tybur, they would not be brought back into the
City, until a Law was made, That a Plebifci-
sum, or a Decree of the: Commeons might be ob-
{erved for a Law 5 this Law was made by the Di-
@atcr Hortenfius, to quiet the Sedition, by giv-
ing a part of the Legiflative Power to the Com-
mons, in {uch inferiour matters only, as by Tolera-
tion and Ufurpation had been pradtifed by the
Commons. 1 find not that they defired an En-
largement of the Points which were the Object
of their Power, but of the Perfons, or Nobility
that fhould be fubjec to their Decrees: the great
Power of making War, of creating the greater Ma-
giltrates, of judging in Capital Crimes, remained in
the Confuls, with the Senate, and Affembly of the
Centuries.

For further manifeftation of the broken and di-
fra@ed Government of Rome, it is fit to confider
the original Power of the Confuls, and of the Tri-
bunes of the Commons, who are ordinarily called
the Tribunes of the People.

Firft, it is undeniable, that upon the expulfion of
Kings, Kingly power was not taken away, but on-
ly made Annual and changeable between two
Confuls 5 who in their Tumns, and by courfe had
the Sovereignty, and all Regal power ; this ap-
pears plainly m Livy, who tlls us, that Valerius
Publisola being Conful, he him{Elf alene ordained

a Law,
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a Law, and' then affembled 2 general Seffion,
Turentillus Ar(a inveighed and complained againft
the Confiel's Government, a5 being o abfolute; and in
Name only lef odious than that of Kings, butin Facl
more cruel; for inftead of one Lord the City bad ‘receiv-
ed twain, having Authority beyond all Meafure, unl;-
mited and infinite.  Sexsins -and - Licinys -<complain,
that there wonld never be any indifferent Conrfé, (3
long as the Nobles kept the Soverign Place of Command,
and the Sword 1o (trike, whiles the poor Commons bave
only the Buckler; their Conélufion was, that 7 re-
mains, that the Contmons bear the Office of Confuls 00,
Jor that were 2 Fortrefs of their Liberty, from that day
Jorward, fball the Commons be Partakers of thofe things,
wherein the Nobles now Jurpafs them, namely § overeign
Rale and Autbority,

The Law of the twelve Tables affirms,  Regiy
amperio dua fiento, iigie Confiles appellantor,  Let #wy
have regal Porver, and let them be called Confuls : alfs
the Judgment of Livy is, that the Sovereign Power
was trapflated from Confuls to Decemvirs, ar before

from Kings to Confuls, " Thefle are proofs fufficient
to thew the Royal Power of the Confiils.

About fixteen years after the firft Creation of

Confuls, the Commons finding themfelves much
run into Debt, by wafting their Eftates in following
the Wars 5 and fo becoming, as they thoughe,
opprefied by Ufury, and caft into Prifon by the
Judgment, and Sentence of the Conlfuls, they grie-
voufly complained of Ulury, and of the Power of
the Confuls, and by Sedition prevailed, and obtain-
ed Leave to choofe among themfelves Magiftrates
called Tribunes of the People, who by their Znter-
ceffion might preferve the Commons from being op-

prefled
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prefied, and fuffering Wrong from the Confuls:
and it was further agreed, that the Petfons of thofe
Tribunes fhould be facred, and not to be touched
by any. By means of this Immunity of the Bodies
of the Tribunes from all ‘Arrefts or other Violence,
they grew in time by Degrees to fuch Boldnefs,
that by ftopping the degal Proceedings of the Con-
{uls (when they pleafed to intercede) they raifed
{uch an Anarchy oft timesin Government, that they
themfelves might a&t, and take upon them, what
Power foever they pleafed (though it belonged not
to them.) This Gallantry of the Tiibunes was the
Caufe, that the Commons of Rome, who were di-
ligent Pretenders to Liberty, and the great Mafters
of this part of Politiques, were thought the only fa-
mous Prefervers, and Keepers of ‘the Liberty of
Rome. And to do them right, it muft be confefled,
they were the only men that truly’ underftood’ the
Rights of a Negative Voice 5 if we will allow every
man to be naturally free till they give their Confent
to be bound, we muftallow every particular Perfon
a Negative Voice 5 {0 that when ‘as all have ¢qual
Power, and are as it were fellow-Magiltrates ox
Officers, each man may impeach; or fiop his Fellow-
Officers in their Proceedings, this is grounded upon
the general Reafon of all them, which have any
thing in Common, where he which forbiddeth, or
denyeth, hath moft Right; becaufe his Condition in
that Cafe is better than his which commandeth, o
moveth to proceed 5 for every Law or Command,
is in it {elf an Innovation, and a Diminution of
{ome part of popular Liberty 5 for it is no Law ex-
cept ‘it reftrain Liberty; he that by his negative
Voice doth forbid or hinder the Proceeding o 3 ?r:w

Law,
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Law, doth but preferve himfelf in that Condition
of Liberty, wherein Nature hath placed him, and
whereof he is in prefent Poffeffion ; the Conditi.
on of him thus in Poffeffion being the better, the
fironger is his Prohibition, any fingle man hath a
Julter Title to his Negative Voice, than any Multitude
can have to their Affirmative; to fay the People
are frec, and not to be governed, but by their
own Confent, and yet to allow a major part to
rule the whole, is a plain Contradi&ion, or a de-
ftruction of natural Freedom. This the Commong
of Rome rightly underftood, and therefore the fran-
fcendent Power of the Negative Voice of any one
Tribune, being able of it {elf to ftay all the Proceed-
ings, not of the Confiils and Senate only, and other
Magiftrates, but alfo of the reft of his fellow-Tri-
bunes, made them feem the powerfulleft men.in all
Rome; and yet in Truth they had no Power or Ju-
rifdiction at all, nor were they any Magiftrates, nor
could they lawfully call any man before them, for
they were not appointed for Adminiftration of
Juitice, but only to oppole the Violence, and Abufe
of Magiftrates, by interceeding for fuch as appealed,
being unjuttly opprefled 5 for which Purpofe at firft
they fate only without the Door of the Senate, and
were not permitted to come within the Doors:
this Negative Power of theirs was of Force only
to hinder, but not to help the Proceedings in Courts
of Juftice; to govern, and not to govern the Peo-
ple. And though they had no Power to make
Laws, yet they took upon them to propound Laws,
and flattered and humoured the Commons by the
Agrarian and  Frumentarian Laws, by the firft they
divided the Common fields, and conquered- Lands

among

T —

[IEL 1A

TR
| lor

{ r:-'r |
Con

Ir
nam




Forrs of Government.
among .the Common People ; and by the latter,
they afforded them Corn at a cheaper or lower
price : by thele means thefe Demagogues or Tri.
bunes of the Commons led the Vulgar by the Nofes,
to allow whatfoever Ufurpations they pleafed to
make in Government,

The Royal Power of the Confuls was never t4-
ken away from them by any Law that I hear of;
but continued in them all the tiine of their pretend-
ed popular Government, to the very laft, though
repined at, and oppofed in fome particulars by che
- Commons,

The No-Power, or Negative Power of the Tri-
bunes, did not long give confent to the Com-
mons, and thercfore they defired,. that one of the
Confuls might be chofen out of the Commonalty =
the cager propounding of this point for the Coms
mons, and the diligent oppofing of it by the No-
bility of Senate, argues how much both parties re-
garded the Sovereign power of aConful 5 the Difs

ute lafted fourfcore years within .two : the Tii-

guncs prefling it upon all advantages of opportuniz
ty, never gave over till they carried it by [irong
hand, or ftubbornnefs, hindring all Ele&ions of the
Curule, or greater Magiftrates, for five years togc-
ther, whereby the Nobles were forced to yicld the
Commoris a Conful’s place, or elfe an Anarchy was
ready to deftroy them all 5 and yet the Nobility had
for a good while allowed the Commons Milits-
ry Tribunes with Confilar Power, which, in effect
or {ubftance, was all one with having one of the
Confuls a Commoner, {o that it was the bare
Name of a Conful which the Commons (o long
firived for with the Nobility : In this confention,
fome
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{fome Years Confuls were chofen, {ome years Mili-
tary Tribunes in fuch Confufion, that the Roman
Hiftorians cannot agree among themfelves, what
Confuls to affign, or name for each Year, although
they have Capitoline Tables, Sicilian and Greek Re-
gifters, and Kalenders, Fragments of Capitoline
Marbles, linen Books or Records to help them: a good
while the Commons were content with the Liber-
ty of having one of the Confuls a Commoner ; but
about fourlcore years after they enjoyed this Pri-
vilege, a Defire took them to have it enacted, that
a Decree of the Commons called a plebifcitum might
be obferved for a Law, Hortenfius the Dictator
yielded to enat it, thereby to bring back the Sedi-
tious Commons, who departed to Faniculum on
the other fide of Tybur, becaufe they were deeply
engaged in Debt in regard of long Scditions and
Diffenfions. The eleventh Book of Livy, where
this Sedition is fet down, is loft; we have only a
touch of it it in Florus his Epitome, and St. Augu-
ftine mentions the Plundring of many Houles by the

Commons at their departing : this Sedition was -

above 220 years after the Expulfion of Kings,
in all which time, the People of Reme got the Spoil
of almoft all Iraly, and the wealth of very many
rich Cities : and yet the Commons wexe in {o great
Penury, and over whelmed with Debts that they
fell to plunder the rich Houfes of the Citizens,
which founds not much for the Honour-of a popular
Government. This communicating of a legiflative
Power to the Commons, touching Power of en-
franchifing Allies, Judgments Penal, and Fines,
and thofe Ordinances that concerned the Good
of the Commons called Plebifeita, was a dividing
of

e
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of the Snpreme Power, and the giving a Share of
it to others, as well as to the Confuls, and was
in effect to deftroy the legiflative Power, for to have
two Supremes is to have none, becaufe the one
may defiroy the other, and is quite contrary
to the indivifible nature of Sovercignty, The
Truth is, the Confuls, having but annual Sovereign-
ty, were glad for their own Safety, and Eafe in
Matters of great Importance, and Weight, to call
together fometimes the Senate, who were their or-
dinary Councel, and many times the Centuries of
the People, who were their Councel extraordinary,
that by their Advice they might countenance, and
ftrengthen {uch Aéions as were full of DangEr and
Envy : and thus the Confuls by weakening their
original Power brought the Government to Confu-
fion, civil Diffenfi ion, and utter Ruine: {o dange-
rous a thing it is to fhew Favour to Common
People, who interpret all Graces and Favours for
their Rights, and juft Liberties: the Confuls fol-
lowing the Advice of the Senate or People, did
not take away their Right of Governing no more
“than Kings lofe their Supremacy by taking Advice in
Parliaments. _

Not only the Cenfuls, but alfo the Pretors and
Cenfors (two greac Offices, ordained only for the
eale of the Confuls, from whom an Appeal lay to
the Confuls) did in many things exercife an arbi-
trary or legiflative Power in the Abfence of the
Confuls, they had no Laws to limit them: for
many Years after the Creation of Confuls, ten
men were fent into Greece to choofe Laws3 and af-
ter the 12 Tables were confirmed, whatfoever the
Pietdrs, who were but the Confuls Subftitutes, did
. L2 ¢om=
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command, was called jus honorarium 5 and they were
wont at the Entrance into their Office to collect,
and hang up for publick View, a Form of Admi-
niftration of Juftice which they would obferve, and
though the editum Pretoris, expired with the Pretors
Office; yetit was called Edicium perpetusn.

What Peace the Low-Countries have found fince
their Revolt is vifible it is near about an hundred
Years fince they {et up for themfelves, of all which
time only twelve years they hada Truce with the
Spaniard, yet in the next year, after the Truce was
agreed upon, the War of Fuliers brake forth, which
engaged both Parties > {o thatupon the matter, they
have lived in a continued War, for almoft 100
Years: had it not been for the Aid of their Neigh-
bours, they had been long ago {wallowed up,

_. when they were glad humbly to offer their new
B hatch’d Commonweal, and themfelves Vaffals to
iR the Queen of England, after that the French King

| Hen. 3. had refufed to accept them as his Subjedts
That lictle Truce they had, was almoft as coftly as
a War; they being forced to keep about thirty -
thoufand Souldiers continually in Garrifon. Two
things they fay they firli fought about, Religion
and Taxes; and they have prevailed it feems in
both, for they have gotten all the Religions in
Chriftendome, and pay the greatelt Taxes in the
World 5 they pay Tribute half in half for Food,
and moft neceffary things, paying as much for Tri-

bute as the price of the thing fold 5 Excife is paid A
by all Retailers of Wine, and other Commodities P |
for each Tun of Beer fix Shillings, for each Cow f
for the Pail two Stivers every week: for Oxen, thet

Hoxles, Sheep, and other beafts fold in the Market
the
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the twelfth part at leaft, be they never {o oft {old

by the year to and fro, the new Mafter fill pays as

much : they pay five Stivers for every Bulhel of their

own Wheat, which they ufe to grinde in publick

1&[}115: Thefe are the Fruits of the Low-Country
ar.

It will be faid that Penice is a Commonwealth
that enjoys Peace. She indeed of all other States
hath enjoyed of late the greateft Peace; but fhe
owes it not to her kind of Government, but to the
natural Situation of the City, having {uch a Banck
in the Sea of neer threefcore Miles, and {uch Mar-
(hes towards the Land, as make her unapproachable
by Land, or Sea; to thefe fhe is indebted for her
Peace at home, and what Peace (he hath abroad
{he buys at a dear Rate; and yet her Peace is little
better than a continued War 5 The City always is
in {uch perpetual Fears, that many befieged Citics
are in more Security s a Senator or Gentleman dares
not converfe with any Stranger in Venice, (huns Ac=
quaintance, or dares not own it : they are no bettex
than Banditos to all humane Society. Nay, no
People in the World live in fuch Jealoufie one of
anothers hence are their intricate Solemnities, or
rather Lotteries in Election of their Magiltrates,
which in any other Place, would be ridiculous and
ufelefs. The Senators or Gentlemen are not only
jealous of the Common People, whom they keep
difarmed,but of one another; they dare not truft any
of their own Citizens to be a Leader of their
Army,but are forced to hire, and entertain Foreign
Princes for their Generals, excepting their Cia
tizens from their Wars, and hiring others in
their Places; it cannot bi faid, that People live

3
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in Peace which arc in {uch miferable Fears con-
tinually.

- The Venetians at fitlt were {ubjet to the Roman
Emperour 5 and for fear of the Invafion of the
Hynnes for(ook Padua, and other places in Iraly 5
and retired with all their Subftance to thofe Iflands
where now Venice ftands: I do not read they had
any Leave to defert the defence of their Prince and
Countrey, where they had got their Wealth, much
lefs to fet up a Government of their own; it was
no better than a Rebellion, or Revolting from the
Roman Empire. At firft they lived under a kind
of Oligarchy; for {everal Iflands had each a Tribune,
who all met, and governed in common : but the
dangerous Seditions of theixr Tribunes, put a ne-
ceffity upon them to choofe a Duke for Life,

who, for many hundreds of years, had an Abfolute

Powers under whofe Government Penice flourifhed
moft, and got great Victories, and rich Pofleffions.
But by infenfible degtees, the Great Councel of the
Gentlemen have for many years been leflening the
Power of their Dukes, and have at laft quite taken
it away. It is a ftrange Errour for any man to be-
lieve, that the Government of VPenice hath been al-
wayes the fame that it is now : he that reads but
the Hiftory of Venice, may find for a long time a
Sovereign Power in their Dukes : and that for thefe
laft two hundred years, fince the diminithing of that
Power, there hath been no great Victories and Con-
quefts obtained by that Eftate.

- That which exceeds admiration is, that Contarene

hath the confidence to affirm the prefent Govern-
" ment of Venice to be a mixed Form of Monarchy,
Democratie, and Ariftocratie : For, whereas he mal';fsl
e Wit 4
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the Duke to have the Perfon and Shew of a King ;
he after confefleth, that the Duke can do nothing
at all alone, and being joyned with other Magi-
ftrates, he hath no more Authority than any of
them : al{o the power of the Magifirates is fo {mall,
that no one of them, how great {oever he be, can
determine of any thing of moment, without the al-
lowance of the Councel. So that this Duke is but
a man drefled up in Purple, a King only in Pomp
and Ornament, in Power but a Senator, within the
City a Caprive, without a Traytor, if he go with-
out Leave. As little reafon is there to think a Po-
pular Eftate is to be found in the great Councel of
Venice, or 8. P. @. V. for it doth not confift of
the fortieth part of the People, but only of tho'e
they call Patritians or Gentlemen ; for the Com-
mons, neither by themfelves, nor by any chofen by
them for their Reprefentors, are admitted to be any
part of the Great Councel : and if the Gentlemen
of Venice have any Right to keep the Government
in their own hands, and to exclude the Commoens,
they never had it-given them by the People, but at
firlt. were beholding to Monarchy for their Nobility.
This may further be noted, that though Fenice of
late enjoyed Peace abroad, yet it had been with that
Charge, either for Fortification and Defence, or in
Bribery fo exceflive, whercby of late upon any
terms they purchafed their Peace, that it is {aid their
Taxes are {uch, that Chriftians generally live bettey
under the Taurk, than under the Penetians, for there
is not a grain of Corn, a {poonful of Wine, Salt,
Eggs, Birds, Beafts, Fowl, or Fifh {old, that payeth
not a certain Cuftom : upon occafions the Labou-
rers and Crafts-men pay a Rateby the Poll monthly,

L 4 they
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they receive incredible Gains by Ufury of the Jews *
for in cvery City they keep open Shops of Intereft?
taking pawns after fifteen 'in the hundred, and if at
the years end it be not redeemed, it is forfeited, or
at the leaft, {old at great lofs. The Revenues which
the very Courtizans pay for Toleration, maintains no
lefs than a dozen of Gallics. '

- By what hath been faid, it may be judged how
upagrecable the popular Government of Rome here-
tofore, and of Venice, and the TUnited Provinces at
prefent, are, citherfor Religion or Peace ( which
two are principal ingredients of Government ) and
fo conftquently not fit to be reckoned for Forms,
fince whatfoever is either good or tolerable in e1-
ther of their Governments, is borrowed or patch-
ed up of abroken, and diftratted Monarchy. = Lalt-
ly, though Penice and the Low Conntreys are the
only remarkable places in this age' that reject
Monarchy 5 yet ncither of them pretend their Go-
vernment to be founded upon any original Right
of the Pcople, or have the Common people any
power amongft them, or any chofecn by them.
Never was any popular Eftate in the Werld
famous for keeping themfelves in peace 5 all
their glory hath been for Quarrclling and Fight-
1] A '

Thofe that are willing to be perfwaded, that
the power of Government 1s originally in the Peo-
ple, * finding how impoffible it is for any people to
exercife fuch powcr, do furmife, that though the

ople cannot govern, yet they may choofe Repre-
F;mrﬁ or Truftees, that may manage this power for
the People, and {uch Reprefentors muft be {Lrmifed
to be the People, ' And fince {uch Reprefentors can-

i - i R ikt - not
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not truly be chofen by the People, they are fain to
divide the People into {everal parts, as of Provin-
s, Cities, and Burrough-Towns, and to allow to
every one of thofe parts to choofe one Reprefentor
or more of their own : and f{uch Reprelentors,
though not any of them be chofen by the whole, or
major part of the People, yet flill muft be {urmifed
to be the People 5 nay, though not onc of them
be chofen either by the People, or the major part
of the People of any Province, City, or Bur-
rough, for which they ferve, but onely a £maller
parg, fhill it muft be faid to be the People. Now
when fuch Reprefentors of the People do Affem-
ble or meet, it is never feen that all of them
can at one time meet togethers and fo there ne-
ver appears a true, or full Reprefentation of the
whole People of rthe Nation, the Reprefentors of
one part or other being abfent, but ftill they mulk
be imagined to be the People. And when fuch
imperfect  Affemblies  be met, though mnot half
be prefent, they proceed : and though their number
be never o {nall, " yet it is fo big, that in the de-
bate of any Bufinefs of moment, they know not
how to handle it, without referring it to a fewer
number than themfelves, though themfelves are not
{o many as they fhould be. Thus thofe that are cho-
{en to reprefent the People, are neceffitated to choofe
others, to reprefent the Reprefentors themfelves; a
Truftee of the North doth delegate his power toa
Truftee of the South 5 and one of the Eaft may {ub-
ftitute one of the Weft for his Proxy : hereby it
comes to pafs, that Publick Debates which are
imagined to be referred to a general Affembly of a

Kingdom, are contrated into a particular or private
T | Affembly,
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Affembly, than which nothing can be more deftru-
cive, or contrary to the nature of Publick Affem-
blies. - Each company of fuch Truftees hath a Pro-
locutor, or Speaker ; who, by the help of three or
four of his fcllows that are moft ative, may eafi-
Iy comply in gratifying one the other, fo that each
of them in their turns may fway  the Truftees,
whillt one man, for himfelf or his friend, may rule
in one Bufinefs, and another man for himf{elf or his
friend prevail in another caufe, till fuch 2 number
of Truftees be reduced to {o many petty Monarchs
as there be men of it.” So in all Popularities,
where a General Councel, or great Affembly of
the People meet, they find it impoffible to dif
patch any great Action, either with Expedition
or Secrecy, if a publick free Debate be admitted 3
and therefore ar¢ conftrained to Epitomize, and
{ub-cpitomife themftlves fo long, till at laft
they crumble away into the Atomes of Minar-
chy, which is the next degree to Anarchy 5 for
Anarchy is mnothing elle but a broken Monarchy,
where every man is his own Monarch, or Gover-
nour, ]

Whereas the Power of the People in choofing
both their Government and Governours, is of late
highly magnified, as if they were able to choofe
the beft and excellenteft men for  that purpofe,
We (hall find it true what 4rifforle hath affirmed,
that to choofe well is the office of bim that bath
Knowledge 5 none can choofe a Geometrician but he
that bath skill in Geometry, L. 3. ¢, 11. for, faith
he, All men efteems not Excellency to be one and the
fame, L. 3.c. 17. A
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A great deal of talk there is in the World of the
Freedom and Liberty that they fay is to be found
in Popular Commonweals 5 it is worth the en-
quiry how far, and in what fenfe this Speech of
Liberty is true. True Liberty is for every man to do
what be lift, or to live as be pleafe, and not to be ticd
t0 any Laws. But fuch Liberty is not to be found
in any Commonweal 5 for there are more Laws in
Popular Eftates than any where elle 5 and fo con-
{equently lefs Liberty : and Government many fay
was invented to take away Liberty, and not to give
it to every man 3 fuch Liberty cannot bes if it
(hould, there would be no Government at all :
_ therefore Ariftotle, L 6. cap. 4. It is profitable not
to be lawful to do every thing that we will, for pow-
er to do what one will, cannot reftrain that Evil that
is in every man 5 {o that true Liberty cannot, nor
fhould not be in any Eftate. But the onely Liberty
that the talkers of Liberty can mean, isa Liberty for
fome men to Rule and to be Ruled, for {o Arifto-
tle expounds it one while to Govern, another
while to be Governed 3 to be a King in the forenoon,
and a Subje& in the afternoon 3 this is the onely Li-
berty that a Popular Eftate can brag of, that where
a Monarchy hath but one King, thejr Government
hath the liberty to have many Kings by turns. If
the Common People look for any other Liberty, e1-
ther of their Perfons or their Purfes, they are pitiful-
ly deceived, for a perpetual Army and Taxes are the
principal materials ug] all Popular Regiments : never
yet any ftood without them, and very {eldom con-
tinued with them 5 many popular Eftates have ftart-
ed up, but few have lafted 5 It i mo hard matter
for any kind of Government to laft one, or twa} or

three
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shree dayes, 1. 6. c. 5. For all fuch as out of hape of
Liberty, attempt: to erect new Forms of Govern-
ment, he gives this prudent Leflon. We muft look
well into the continuance of Time, and remembrance of
many Years, wherein the means tending to eftablifh Com-
munity had not lain bid, if they had been good and ufe-
Juls for almoft all things have been found out, albeit
Sfome have not been received, and other [ome b.:me been
:I*sjeiffd, after men  bave had experience of them 3
2. e

It is believed by many, that at the very firlt Al-
{embling of the People, it was unanimoufly agreed
in the firft place, that the Confent of the major
part (hould bind the whole 5 and that though
this firflt Agreement cannot poffibly be proved,
either how, or by whom it f{hould be made; yet
it muft neceffarily be believed or fuppofed, be-
caufe otherwife there could be no lawful Govern-
ment at all. That there could be no lawful Go-
vernment, except a general Confent of the whole
People be firft {urmifed, is no found propofition ;
yet true it is, that there could be no popular Go-
vernment without it. But if there were at firit a
Government without being beholden to the People
for their Confent, as all men confels there was, I
find no reafon but that there may be fo fiill, with-
out asking Leave of the Multitude.

If it be true, that men are by nature free-born,
and not to be governed without their own Con-
{ents, and that Self-prefervation is to be regard-
ed in the firft place, it is notlawful for any Go-
vernment but Self-government to be in the World,
it were {in in the People to Defire, or attempt to
Confent to any other Government : if the hFa-
thers

t
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thers will promife for themfelves to be Slaves,
yet for their Children they cannot, who have
alwayes the fame Right to fet themfelves at Li-
berty, which their Fathers had to Enflave them-
felves.

To pretend that a major part, or the filent Con-
fent of any part, may be interpreted to bind the
whole People, is both unreafonable and unnatu-
ral 5 it is againft all Reafon for men to bind o-
thers, where it is againit Nature for men to bind
themfelves. Men that boaft fo much of natural
Feeedom, are not willing to confider how con-
tradi®ory and deftru@ive the Power of a ma-
jor part is to the natural Liberty of the whole
People; the two grand Favourites of the Subjects,
Liberty and Property ( for which moft men pretend
to firive ) are as contrary as Fire to Water, and
cannot ftand together, Though by humane Laws
in Voluntary Aétions, a major part may be tolerated
to bind the whole Multitude, yet in Neceffary Acii-
ons, fuch as thofe of Nature are, it cannot be fo.
Befides, if it were poffible for a whole People to
choofe their Reprefentors, - then either every, cach
one of thofe Reprefentors ought to be particular-
ly chofen by the whole People, and not one Re-
prefentor by one part, and another Reprefentor
by another part of the People, or elle it is neceffa-
ry, that continually the entire Number of the Repre-
fentors be prefent, becaufe otherwifle the whole
People is never reprefented.

Again, it is impoflible for the People, though
they might and would choofe a Government, or
Governours, ever to be able to do it: for the Peo-

ple, to fpeak truly and properly, is a thing or Body
m
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in contintial Alteration and Change, it never conti-
nues one Minute the fame, being compofed of a
Multitude of Parts, whereof divers continually de-
cay and perifh, and others renew and fucceed in
their places; they which are the People this Minute,
are not the People the next Minute, 1f it be an-
{wered, that it is impoffible to ftand fo firitly, as
to have the Confent of the whole People; and
therefore that which cannot be, muft be {uppofed
to be the Aé of the whole People :. This is a firange
Anfwer, firlt to affirm a Neceflity of having the
Peoples Confent, than to confefs an Impoffibility
of having it. If but once that Liberty, which is
efteemed f{o facred, be broken, or taken away but
from one of the meaneft or bafeft of all the Peoples
a wide Gap is thereby opened for any Multitude
what{oever,that isable to call themfelves, or whom-
{ocver they pleafe, the People.

Howfoever men are naturally willing tc be per-
{waded, that all Sovereignty flows from the Con-
{ent of the People, and that without it no true Ti-

tle can be made toany Supremacy; and that it is -

{o currant an Axiome of late, that it will certainly
paf8 withour Contradiction as a late Exercitator tells
us : yet there are many and great Difficulties in the
Point never yet determined, not {o much as difpu-
ted, all which the Exercitator waves and declines,
profeffing he will not infit upon the Diftin¢tions,
touching the manner of the Peoples paffing their Con-
fent, nor determine which of them is [ufficient, and
wwhich not to make the Right or Title 5 whether it muft
be Antecedent to Poffeffion, or may be confequent : Ex=
prefs, or Tacite . Colleltive, or Reprefentative: Abfolute,
or conditionated . Free, or Inforced: Revocable, or Ir-
revgs
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vevocable.  All thefe are material Doubts con-
cerning the Peoples Title, and though the Exerci-
gator Will not himfelf determine what Confent is
fufficient, and what not, to make a Right or Title,
yet he might have been fo courteous, as to have di-
rected us, to whom we might go for Refolution in
thefe Cafes. But the Truth is, that amongft all
them that plead the Neceflity of the Confent of
the People, not one of them hath ever toucht upon
thefe {0 neceffary Doétrines; it is a Task it feems
teo difficult, otherwile furely it would not have
been neglected, confidering how neceffary it is to
refolve the Confcience, touching the manner of
the Peoples pafling their Confent; and what is fuffi-
cient, and what not, to make, or derive a Right, or
Title from the People.

No Multitude or great Affembly of any Nation,
though they be all of them never {fo good and ver-
tuous, can poflibly govern; this may be evidently
difcovered by confidering the Actions of great and
numercus Affemblies, how they are necellitated to
relinquith that {fupreme Power, which they think
they exercile, and to delegate it to a few. There
are two Parts of the Supreme Power, the legifla-
tive, and the Executive, neither of thefe can a great
Affembly truly alt.  If a new Law be to be made
it may in the General receive the Propofal of it
from one or more of the General Affembly, but
the forming, penning, or framing it into a Law
is committed to a few, becaufec a great number of
perfons cannot without tedious, and dilatory De-
bates, examine the Benefts and Mifchiefs of a Law.
Thus in the very firft Beginning the Intention of a
general Affembly is fruftrated 5 then after a Law is

pens
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penned or framed, when it comes to be queftion=
ed, whether it (hall pals or nay s though it be Vo-
ted in a full Affembly, yet by the Rules of the Al-
{fembly, they areall {o tycd up, and barred from a
free and full Debate; that when any man hath ¢
ven the Reafons of his Opinions if thofe Rcaﬁms
be argued againft, he is not permitted to reply in
Juftification or Explanation of them, but when he
hath once fpoken, he mult be heard no more:
which is a main Denial of that Freedome of Debate,
for which the great Affembly is allcaged to
be ordained in the high Point of Legiflative
Power,

The {ame may be f{aid, touching the executive
Power; if a caufle be brought before a great Affem-
bly, the firft thing done, is to referr, or commit it
to fome few of the Affembly, who are trufted with
the examining the Proofs, and Witnefles, and to
make Report to the g-::neral Affembly ; who upon
the Report proceed to give their Judgments with-
out any publick hearing, or interrogating the Wit-
nefles, upon whofe Teftimonies diligently exami-

ned every man that will pafs a confcientious judg- -

ment is to rely. Thus the legiflative and executive
Power are never truly practifed in a great Affembly 3
the true Reafon whereof is, if Freedom be given
to Debate, never any thing could be agreed upon
without endlefs Difputes; meer Neceffity compels to
refer main Tranfactions of Bufinef(s to particular Con=
gregations and Committees.

Thofe Governments that feem to be popular are
kinds of petty Monarchies, which may thus appear :
Government is a Relation between the Gover-
nours, and the governed, the one cannot be with-
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out the other, mutus f¢ ponunt & anferunts where a
Command or Law proceeds from ‘a thajor part,
there thofe individual Perfons that cohcurred in
the Vote, are the Governours, becaufe the Law is
only their Will in particular: thé Power of 3
major Part being a contingent, or cafual thing, ex-
pires in the very Ad it {clf of voting, which Power
of a major part is grounded tipon a Suppofitioh,
that they are the [tronger part; when the Vote
is paft, thefe Voters, which are the fhajor part,
Teturn again, and are incorporated into the whole
Affernbly, and dre buried as it were in  thae
Lump, and no otherwife confidered ; the A
or Law ordained by fuch a Vote, lofeth the Makers
of it, before it comes to be obeyed; for when it
comes to be put in Execution, it becomes the Will
of thofe who enjoyn it, and force Obedience 1o it,
not by Virtue of any Power derived from the Ma-
kers of the Law. No man can fay, thit during
the Reign of the late Queen Elizabeth, that King
Henry the 8th. or Edrard the fixth did govern, al-
though that many of the Laws that were made in
thofe two former Princes times, were obferied,
and exccuted under her Government ;5 but thofe
Laws, though made by her Predeceffours, yet be-
came the Laws of het prefent Governments; who
willed and commanded the Execution of them, and
had the fame Power to corret, interpret, or miti-
gate them, which the frft makers of them
had; every Law mult always hdve fome pre-
fent known Pexfon in Being, whofe Will it muft
be to make it a Law for the Prefent; this can-
not be faid of the major part of any Affembly,
becaufe that major part inftdntly ceafeth ' as
: . QO1¥
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{oon as ever it hath voted : an infallible Argument
whereof is this, that the fame major part after the
Vate given, hath no Power to correct, alter, or
mitigate it, or to Caufe it to be put in Execution 5
{o that he that thall a&, or caufe that Law to be
executed, makes himf{elf the Commander, or willer
of it, which was originally the Will of others: It
is faid by Mr. Hobs in his Leviathan page 141. no-
thing is Law, where the Legiflator cannot be Rnowns
for theve muft be manifeft Signs, that it proceedeth from
the Will of the Sovereigns there is requifite, not only
a Declaration of the Law, but alfo fufficient Signs of the
Author and the Authority.

That Senate or great Councel, wherein it 1s con-
ceived the {upreme, or legiflative Power doth ret,
confilts of thofe Perfons who are actually Subjects
at the very fame time, wherein they exercife their
Iegiflative Power, and at the fame Inftant may be
ouilty of breaking one Law, whileft they are ma-
king another Law 5 for it is not the whole and en-
tire Will of every particular Perfon in the Affem-

bly, but that part onely of his Will, which acci-

dentally falls out to concurr with the Will of the
oreater part : So that the Sharers of the legiflative
Power have cach of them, perhaps not a hundreth
art of the legiflative Power (which in it {elf is
indivifible) and that not in A&, but in Pofftbility,
only in onc particular Point for that Moment, whillk
they give their Vote. To clofe this Point which
may feem ftrange and new to fome, I will produce
the Judgment of Bodiz, in his fixth Book of a Com-

" monweal, and the fourth Chapter; his words are,
«The chicf Point of @ Commonrveal, which is the Right
of Sovercignty, cannot be, nor infift, to fpeak, properly,
it
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biet in Monareh 5 \for none can be Sovereign in 2 Com
wmonweal, but one alones if they be two or three or
‘ore, o ane ‘i Sovereign, for that no one. of them can
giveor ‘take a Law from his Companion : and although
we imagine a Body of many Lords, or. of a.whole Peo-
ple to bold the Sovercignty, yet bath it no true Ground,
nor Support, if there be not a Head with abfelute Power
to wunite them together, which a fimple ﬂiﬁrgz{irm
without Sovereign Authority cannot do. And if it
chance that the Lords, or Tribes of the People be di-
vided (as it often falls out) then muft they fall to
Arms one againt another: and although the- greatefl
part be of one Opinion, yet may it [0 happeny as the
leffér part, baving many Legions, and making a Head,
dnay oppofe it [elf againlt the greater Naumber, and get:
the Vitiory., We Jee the Difficuities which are, and
always have been in popular Eftates, whercas they bold
contrary Parts and for divers Magiftrates, fome demand
Peace, others War 3 fome will have this Law, others
that 5 fome will bave one Commander, others another;
Jome will treat a Leagne with the King of France,
others” with the King of Spain, corruptzd or
drawn , f[ome one Way, fime another, making open
War, as bath been (een in our Age amongft the G
Jons ére.

Upon thefe Texts of Ariffotle forecited, and from
the Mutablllty of the Roman Pﬁpuhntﬂ.' which
Ariftorle lived not to fee, I leave the Learned
to confider, whether it be not probable that
thefe, or the like Parodoxes may be mhrrcd to
be the plain Mind of Ariftorle, viz. 1. That
there 6 no Form of Governiment ,  but ﬂfmmrrhy
only,  2J That there is no M:rm;wy but Pag

M 2 fir=
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ternal. 3. That there is no Paternal Monarchy, but
Abfolute, or Arbitrary. 4. That there is no [uch ‘l ¢

f| thing as an Ariftocratie or Democratie. 5. T hat A
' there is mo fuch Form of Government as a Tyran- | f
ny. 6. That the People are not born Free by Na-
ture.

DIRECTI-
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DIRECTIONS
FOR
Obedience to Government
1N

Dangerous or Doubtful Times.

LL thofe who fo eagerly ftrive for

an original Power to be in the

People, do with one Confent ac-

knowledge, that originally the

Supreme Power was in the Fatherhood ;

and that the firft Kings were Fathers of Fa-

milies : This is not only evident, and af-

firmed by Ariftotle 5 but yielded unto by

Grotins, Mr. Selden, Mr. Hobbs, Mr. Afeam 3

and all others of that Party, not one ex-
cepted, that I know of.

Now for thofe that confefs an original

Subjettion in Children, to be governed by

their Parents, to dream of an original Free-
M 3 dom
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dom in Mankind, is to contradi& them-
ftlves 5 and to make Subjects to be Free,
and Kings to be Limited 5 to imagine {uch
Pattions and Contracts between Kings and
People, as cannot be proved ever to have
been made, or can ever be defGnbed or fan-
cied, how it is poflible for fuch Contradts
ever to have been, isa beldnefs to be won-
dred at. '

Mr. Selden copfefleth, that Adam, by do-
nation frowt God, was made the general Eord
of all ihings, not without (ich a private Do-
minion to bimfelf, as ( without bis Grant ) did
exclude bis Children. And by Donation, or
Alfignation, or fome kind of Concelften ( before
he was dead, or left any Heir to fucceed him
bis Children bad their diftinét Territories, by
Right of Private Dominion.  Abel kad bis
Flocks , and Paftures for them > Cain bad bis

Fields for Corn, and the Land of Nod, where .

bie bnilt bimfelf a City.

It s confefled, that in the Infancy of
the World, the Paternal Government was
Monarchical 3 but when the World was
replenifhed with multitude of people, then
the Paternal Government ceafed, and was
loft 5 and an Elective kind of Government
by the People,was bronght into the World.
To this it may be an(wered, That the pa-
ternal Power caunet be lofts it may fithfr
baid | A L
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be #ransferr'd or ufurped 5 but never loft,
or ceafeth. God, who is the giver of Pow-
er, may transferr it from the Father to fome
other 5 he gave to Saxl a Fatherly power
over his Father Kifh. God alio hath gi-
ven to the Father a Right or Liberty to
alien his Power over his Children, to any
other 3 whence -we find the Sale and gift
of Children, to have been much in Ule in
the beginning of the World, when men had
their Servants for a poffeflion and an Inhe-
ritance as well as, other Goods: whereup-
on we find the power of Caftrating, and
making Eunuchs much in Ul in old times.
As the power of the Father may be lawful-
ly transferr’d or aliened, fo it may be un-
juftly ufurped : And in Ufurpation, the
Title of an Ufurper is before, and better
than the Title of any other than ef him
that had a former Right : for he hath a
poffeflion by the permiffive Will of God,
which permiffion, how long it may endure,
no man ordinarily knows. Every man is
to preferve his own Life for the Service of
God, and of his King or Father, and is {o
far to obey an tfurper, as may tend not on-
ly to the prefervation of his King and Fa-
ther, but fometimes even to the preferva-
tion of the Ufurper himfelf, when proba-
bly he may thereby be referved to the Cor-

M 4 rect-
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retion, or Mercy of his true Superiour 3

though by Humane Laws, a long Preferip-
tion may take away Right, yet Divine
Right never dies, nor can be loft, or ta-
ken away. |

Every man that is born, is fo far from
being Free-born, that by his very Birth
he becomes a Subjet to him that begets
him : under which Subjetion he is always
to live, unlefs by immediate Appointment
from God, or by the Grant or Death of his
Father, he become poflefled of that power
to which he was fubject.

The Right of Fatherly Government was
ordained by God, for the prefervation of
Mankind 5 if it be ufurped, the Ufurper
may be fo far obeyed, as may tend to the
prefervation of the Subjefts, who may
thereby be enabled to perform their Duty
to their true and right Sovereign, when
time fhall ferve: infuch Cafes to obey an
Ufurper, is properly to obey the firft and
right Governour, who muft be prefumed
to defire the Safety of his Subjects : the
Command of an Ufurper is not tobe obey-
ed in any thing tending to the deftructi-
on of the Perfon of the Governour, whofe
Being in the firft place is to be looked af-
ter.
" It hath been faid, that there have be?}
0
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{o many Ufurpations by Conqueft in all
Kingdoms, that all Kings are Ufurpers, or
the Heirs or Succeflors of Ufurperss and
therefore any Ufurper, if he can but get
the pofleffion of a Kingdom, hath asgood
a Title as any other.

Anfwer. The firft Ufurper hath the beft
Title, being, as was faid, in pofieffion by
the Permiilion of God 35 and where an U-
furper hath continued o long, that the
knowledge of the right Heir be loft by all
the Subjelts, in fuch a cafe an Ufurper in
pofleffion is to be taken and reputed by
fuch Subjects for the true Heir, and is to
be obeyed by them as their Father. Asno
man hath an infallible Certitude, but one-
ly a moral Knowledge, which is no other
than a probable per{wafion grounded upon
a peaceable pofleflion, which is a warrant
for fubjection to Parents and Governours;
for we may not fay, becaufe Children have
no infallible, or neceffary certainty who are
their true Parents, that therefqre they need
not obey, becaufe they are uncertain : itis
{ufficient, and as much as Humane Nature
1s capable of, for Children to rely upon
a credible perfwafions for otherwife the
Commandement of Howour thy Father,

would be a vain Commandment, and not
pofiible to be obferved. !

. By
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By Humane pofitive Laws, a pofleflion
time out of mind takes away, or barrs a
former Right, to avoid a general Mifchicf,
of bringing all Right into a difputation
not decideable by proef, and confequently
to the overthrow of all Civil Government,

in Grants, Gifts, and Contrafls, between

man and man : But in Grants and Gifts
that have their original, from God or Na-
ture, as the Power of the Father hath, no
Inferiour power of man can limit, nor make
any Law of Prefcription againft them :
upon  this ground is built that common
Maxim,, that Nullum tempus occurrit regi,
No time bars a King.

All Power on Earth is either derived or
sfurped from the Fatherly power, there be-
g no other original to be found of any
Power whatfoever 3 for if there fhould be
granted two forts of power without any
fubordination of one to the other, they

would be in perpetual firife which fhould

be Supreme, for two Supremes cannot a-
gree 5 if the Fatherly power be fupreme,

then the power of the People muft be fub-

ordinate, and depend on it 3 if the power
of the People be fupreme, then the Father-
ly power muft fubmit to it, and cannot be
gxercifed without the Licence of the Peo-
ple, which muft quite deftroy the fi‘ﬂmfi
anc
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and courfe of Nature. - Even the Power
which God himfelf exercifeth over Man-
kind is by Right of Fatherhood ; he is both
the King and Father of us all 5 as God hath
exalted the Dignity of Earthly Kings, by
communicating to them his own Title, by
{aying they are gods 5 {0 on the other fide,
he hath been. pleafed as it were to hum-
ble himfelf, by afiuming the Title of a King,
to exprefs his Power, and not the Title
of any popular Government 5 we find it is
a punithment .to have #e Kizg, Hofea, ch.
3. 4. and promifed, as a Blefling to Abra-
ham, Gen. 17. 6. that Kings [hall come ont
of thee. ' '

vaery man hath a part or fhare in the
prefervation of Mankind in general, he -
that ufurps the Power of-a Superiour,
thereby puts upon himfelf a Neceflity of
acting the Duty of a Superiour in the Pre-
{ervation of them over whom he hath ufurp-
ed, unlefs he will aggravate one heinous
Crime, by committing another more hor-
rid 5 he that takes upon him the Power of
a {uperiour f{ins fufficiently, and to the Pur-
pofe: but he that proceeds to deftroy both
his Superiour, and thofc under the Superi-
ours Proteltion, goeth a Strain higher, by
adding Murther to Robbery; if: Govern-
ment be hindered, mankind perifheth, an
) SUR At R - Ufurper
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Ufurper by hindering the Government of’
another, brings a Neceflity upon himfelf
to govern, his Duty before Ufurpation
was only to be minifterial, or inftrumental
in the prefervation of others by his Obe-
dience ; but when he denies his own, and
hinders the Obedience of others, he doth
not only not help, but is the Caufe of the
Diftrattion in hindering his Superiour to
perform his Duty, he makesthe Duty his
own: if a Superiour -cannot protelt, it is
his part to defire to be able to do it, which
he cannot do in the Future if in the pre-
{ent they be deftroyed for want of Go-
vernment : therefore it 1s to be prefumed,
that the Superiour defires the prefervation
of them that fhould be fubject to him ;3
and fo likewifé it may be prefumed, that
an Ufurper in general doth the Will of his
Superiour, by preferving the People by
Government, and it is not improper to fay,

that in obeying an Ufurper, we may obey
primarily the true Superiour, fo long as
our Obedience aims at the prefervation of
thofe in Subjeftion, and not at the Deftru-
&ion of the true Governour. Not only the

Ufurper, but thofe alfo over whom Power
is ufurped, may joyn in the prefervation

of themfelves, yea, and in the prefervation

fometimes of the Ufurper himfelf.
Thus

.
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. to Governours. 73
Thus there may be a conditional Duty,

or Right in an Ufurper to govern; that is

to fay, fuppofing him to be {0 wicked as
to ufurp, and not willing to {urrender or
forego his Ufurpation, he is then bound
to protet by Government, or elfe he en-
creafeth, and multiplyeth his Sin.

Though an Ufurper can never gain a
Right from the true Superiour, yet from
thofé that are Subjeds he may; for if they
know no other that hath a better Title
than the Ufurper, then as to them the Ufur-
per in Pofleflion hath a true Right.

Such a qualified Right is found at firft
in all Ufurpers, as is in Theives who have
ftolen Goods, and during the time they
are poflefled of them, have a Title in Law
againft all others but the true Owners, and
fuch Ufurpers to divers Intents and Purpo-
fes may be obeyed.

Neither is he only an Ufurper who ob-
tains the Government, but all they are
Partakers in the Ufurpation, who have
either failed to give Affiftance to their
lawful Sovereign, or have given Aid ei-
ther by their Perfons, Eftates or Counfels
for the Deftroying of that Governour, un-
der whofe Prote(tion they have been born
and preferved; for although it fhould be

granted, that Proteifion and Subjection are

IC-
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reciprocal, fo that where the firft fails, the
latter ceafeths; yet it muft be remembred,
that where a man hath been born under
the Protection of a long and peaceable Go-
vernment, he owes an Affiftance for the
prefervation of that Government that hath
protected him, and is the Author of hisown
Difobedience.

It is faid by formre, that an ufurped Power
may be obeyedin things that are Tawful :
but it may not be obeyed notonlyin lawful
things, but alfo in things indifferent: Obe-
dience in things indifferent, is meceflary;
not. indifferent. For in things neceffarily
good God i1s immediately obeyed, Superi-
ours only by Confequence: If men com-
mand things evil, Obedience is due only
by tolerating what they infli& : not by per-
Jforming what they require: in the firft'they
declare what God commands to be doze,
in the latter what to be fuffered, o it re-
mains, that things indifferent only are the
proper Objett of humane Laws. Actions
are to be confidered [fmply and alone, and
fo are good as being Motions depending
on the furft Mover 5 or jointly with Circum-
ftances: And that in a double Manner.
1. In Regard of the Ability or Poffibility
whileft they may be done. 2. In the A&
when they be performed : Before thegb be

ne
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done they be indifferent, but once break-
ing out into A&, they become diftindly
Good or Evil according to the ‘Circumftan-
ces which determine the fame. Now an
Altion commanded, is fuppofed as not yet
done (whereupon the Hebrews call the
Imperative Mood the fir{t Future) and fo
remaineth many times indifferent.

Some may be of Opinion, that if Obe-
dience may be given'to an Ufurper inthings
indifferent, as well as to a lawful Power;
that then there 1s as much Obedience due
to an ufurped Power, as toa lawful. But
it isa Miftake 5 for though it be granted
that in things indifferent, an Ufurper may
be obeyed, as well as a lawful Governour;
yet herein lyeth a main Difference, that{fome
thingsare indifferent for a lawful Superiour,
which are not indifferent, but unlawful to
an Ulurper to enjoyn. Ufurpation is the
refifting, and taking away the Power from
him, who hath fuch a former Right to go-
vern the Ufurper,as cannot lawfully be taken
away - {o that it cannot be juft for an U-
furper, to take Advantage of his own un-
lawful A&, or create himfelf a Title by con-
tinuation of his own Injuftice, which ag-
gravates, and never extenuates his Crime :
and if it never can be an A& indifferent
for the Ufurper himfelf to difobey his Law-

ful
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ful Sovereign, much lefs can it be indiffe-
rent for him to command another to do
that to which he hath no Right himfelf.
It is only then a matter indifferent for an
Ufurper to command, when the A&ions
enjoyned are fuch; as the lawful Superiour
1s commanded by the Law of God, to pro-
vide for the benefit of his Subjects, by the
fame, or other like Reftrittion of fuch in-
different things; and it is to be prefumed,
if he had not been hindred, would have
commanded the fame, or the like Laws.
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THE

PREFACE
| ITH no (mall Content I read Mp.

Hobs’s Book De Cive, and bis Le-

viathan, about the Rights of Sove-
, reignty, which no man, that 1 know,
hath [0 arply and judicionfly bandled : 1 confent
with bins about the Rights of excrcifing Govern-
ment bt Lcannot agree to his means of acqui-
Ying it. ltmay feens firange I fhould praife bis |
Building, and yet miflike bis Foundation s bt
Jo it 7, bis Jus Naturz, and kis Regnum In-
ﬂjiturivum, will ‘not down with me : :‘ﬁ!qy ap-
pear full of Contradiction and Duspoffibilities 5
@ few fhort Notes about them, I kere offer,
wifbing be wonld confider, whether bis Building
wonld not fland firmer upon the Principles of
Regnum Patrimoniale ( 45 ke calls it ) both
according to Scripture and Reafon. Since he
confeffeth, the Father, being before the infti-
tution ofa Commonwealth, was Originally

an Abfolute Sovereign, With power of Life
| N » and




The Preface.

and Death, and that a great Family, as to
the. Rights of Sovereiguty, isa little Mo-
narchy. If; according to the order of Nature,
be had handled Paternal Government before
that by Inftitution, #here would have been lit-
sle liberty left in the Subjects of the Fawmily to
confent to Inflitution of Government,

In bis pleading the Canfe ‘of the People, ke
arms them with a very large Commilfion of Ar-
ray 3 which is,:a Right, iz Nature for every.
Man, to war againft every Man when be pleafe:
and alfo a Right for all the People to govern.
This lutter Point,althongh be affirm in Words,
et by Confequence be denies, as 1o 7e it Jeern-
eth.

He [aith, a Reprefentative #zay be of All,
or but of a Part of the People. If it be of All,
ke terms it @ Democratie, which # the Govern-

went of the People. But how can fuch a Conz- .

monwealth be generated? for if every man Co-
venant with every man, who [pall be left to be
the Reprefentative ¢ if All zu be Repre-
(entatives, who will remain to Covenant € for
Fe that is Sovereign makes no Covenant by bis
Doétrine. It is not All that will come to-
gether; that rakes the Democratie, but All
that have power by Covenant 5 thus his De-=
mocratie by Inftitution fails.

The fame rnay be faid of a Democratie by

acquifition 5 for if all be Conquerours, who
fhall

il
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fhall Covenant for Life and Liberty 2 and i

all be not Congueronrs, how can it be 4 Demo-
cratie by Congueft ¢

A Paternal Democratie I au confident fe

will not affirins (o that in conclufion the poor
People are deprived of their Government, if
there. can be no Democratie, by fis Prirci-
Ples.
* Next, If 2 Reprefentative Ariftocratical
of a Part of the People be free from Covenant-
ing, then tbat whole Affembly ( call it what
you will )-though it be never [o great, is in the
ftate of Nature, and every one of that Affembly
Lbath a Right not only to kill any of the Sub-
jecks that they meet with in the [treets, but al
Jo they all have a natural Right to cut one
- anothers throats, even while they Jit together in
Councel, by his Principles.  In'this wiferable
condition of War is bis Reprefentative Ari-
{tocratical by Inftitution.
4 Commonwealth by Conqueft, be teach-
eth, is then acquired, when the Vanguifbed, to
avoid prefent Death, Covenanteth, that Jo long
as kis Life, and the liberty of his Body 7 al-
lowed him, the Victor fhall have the Ofe of it

at bhis pleafure. Here I would hnow how the
Liberty of the Vanguifhed can be allowed, if
the Victor have the '(j)’ ¢ of it at pleafure, or how

s poffible for the Vidor to perform bis Co-

wenant, except ke conld alwayes fland by eve-
7 2 R
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vy particular man to protec? his Life and Li-
berty 2 |
Iz bis Review and Conclnfion ke refolves,
that an ordinary Subjedt bath liberty to fubmit,
when the means of bis Life is within the Guards
and Garifons of the Enenty. It feems hereby
that the Rights of Sovereignty by Inftituti-
on may be forfeited, for the Subjet eannot
to [ubmit 1o a Conqueronr, ex-
cept his former Subjeifion be. forfeited for want
of Proteltion. |
If bis Conguerour be in the [tate of nature
when he conquers, ke hath a Right without

any Covenant' made with the conquered : If

Conqueft be defined to Le tke acquiring of
Right of Sovereignty by Viltory, why is it

faid, the Right 1s acquired in the Peoples

Submiffion, by which they contralt with
the Vitor, promifing Obedience for Life

and Liberty ? hath not cvery one in the ftate

of Nature a Right to Sovereignty before Con-
queft, which onely puts bim in poffelfion of bis
Right ¢ agina

If bis Congueronr be not in the ftatc of Na-
ture, but a Subject by Covenant, how can be
get a Right of Sovereignty by Conqueft, wkex
neither ke himfelf hath Right to Conquer, nor
Subjects a liberty to Submit 2 [ince a formex
Contrait lawfully made, cannot lawfully be byo-
ken by ‘,-E'E*"‘"‘ | ' ' )
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The Preface.

I wifh theTitle of the Book bad not been
of « Common-Wealth, but of 2 Weal Pub-
lick, or Common-weal, which is the trye
word, Carefully vbferved by our Tranflator of
Bodin de Republica into Englifh : Many ig-
norant men are apt by the Name of Common-
wealth to underfland a Popular Government,
wherein Wealth and all things fhall be Com-
mon, fending to the Levelling Community
in tie flate of pure Nature,
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‘M. HOBS's LEVIATHAN :

_ OR, HIS
ARTIFICIAL MAN

A Commonwealth.

I.

F God created only 4dam, and ofa Piece of
him made the Woman; and if by Generation
from them two,as parts of them, all Mankind
be propagated : If alfo God gave to Adam not

only the Dominion over the Woman and the Chil-
dren that (hould iffue from them, but alfo over the
whole Earth to fubdue it, and overall the Crea-
tures on it, {o that as long as 4dam lived no man
could claim or enjoy any ‘thing but by Donation,
Aflignation, or Permiffion from him3; I wondeg
how the Right of Nature can be imagined by Mr,
Hobs, whicﬁ he faith pag. 64.1s, a Liberty for each
man to ufe bis own Power as be will himfelf for Prefer-
vation of bis oon Lifes a Condition of War of every one
againft every oney a Right of every man to ezery fbfgg‘
" Cvca
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even to one anethers Body, efpecially fince himfelf afe
tirms, pag. 178, that originally the Father of every
man was alfo his Sovereign Lord, with Pewer over him

EFLJﬁ ﬂﬂd .Df'ﬂfbn L
' II

Mr. Hobs-confeflcth and believes it was never gene-
rally o, that there was fuch a jus natuge; and if
not generally, then not at all, for one exception
bars all if he mark it well; whereas he imagines
{uch a Right of Nature may be now pradtifed in
America, he confefleth a Government there of Fa-
milies, which Government how fmall or brutify {o-
ever (as he calls it) is fufficient to deftroy his jus na-
durale.

1L

I cannot underftand how this Right of Nature
can be conceived without imagining a Company of
men at the very firft to have been all Created toge-
ther withont any Dependency one of another, or as
Mufbroms (fungorum more ) they all on a fudden voere

fprang out of the Earth without any Obligation one to . |

anotber,as Mr. Hobs’s words are in his Book De Cive,
cap. S. [eif. 3. the Scripture teacheth us otherwife,
that all men came by Succeffion, and Generation
from one man: we mult not deny the Truth
of the Hiftory of the Creation.

1V,

It is not to be thought that God would create
man in 3 Condition worfe than any Beafts, as if he

made men to ne other End by Nature but to deftroy
one

=
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¢ne another 5 a Right for the Father to deftroy or
eat his Children, and for Children to do the like
by their Parents, is worfe than Canibals. e cive,cer. 1.
This horrid Condition of pure Nature fit?. 1o, *

‘when Mr. Hobs was charged with, his Refuge was
to anfwer, that no Son can be underffood to be in this
ftate of pure Nature: which is all one with denying
his own Principle, for if men be not free-born, it
‘is not poffible for him to aflign and prove any
other time for them to claim a Right of Nature
to Liberty, if not at their Birth,

V.

But if it be allowed (which is yet moft falfe) that
a Company of men were at firft without a common
Power to keep them in Awe; Ido not {ee why fuch
a Condition muft be called @ State of War of all men
againft all men: indeed if fuch a Multitude of men
(hould be created as the Earth could not well nou-
rith, there might be Caufe for men to deftroy one
another rather than perilh for want of Food 3 but
God was no fuch Niggard in the Creation, and
there being Plenty of Suftenance and Room for all
men, there is no Caufe or Ufe of War till men be
hindred in the Prefervation of Life, {o that there 1s
no abfolute Neceflity of, War in the State of pure
Nature, it is the Right of Nature for every man to
live in Peace, that fo he may tend the Preferva-
tion of his life, which whilt he is in actual
War he cannot do. War of it felf as it is
War prelérves no mans Life, it only helps us to
preferve and obtain the Means to live: if eve-
ry man tend the Right of preferving Life, which
M | may
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may be done’in Peace, there is no Caufe of

War,
VI

But admit the State of Nature were the State of
War; let us fee what Help Mr. Hobs hath forit, It

_isa Principle of his, that the Law of Nature is a Rule
found out by Reafon, (I do think it is given by God)

pag. 64. forbidding a man to do that which is deftru-
iveto bis Life, and to omit that by which he thinks
at may be beft pref arved : 1f the Right of Nature‘be a
Liberty fcr a man to do any thing he thinks fit to

referve his Life, then in the firft Place Nature muft
teach him that Life is to be preferved, and fo con-
fequently forbids to do that which may deftroy or
take away the means of life, or to omit that by

which it may be preferved : and thus the Right of

Nature and the Law of Nature will be all onc : forl
think Mr. Hobs will not fay the Right of Nature is a
Liberty for man to deftroy his own Life, The Law
of Nature might better have been faid to conlift in
a Command to preferve or not to omit the Means

of preferving Life, thanin a Prohibition to deftroy,

or to omit it.
VIl

~ Another Principle I meet with, pag. 65. If ather
owen will not lay down their Right as well as be,
then there is no Reafon for any to deveft bimfelf of bis:
Hence it follows, that if all the men in the World do
not agree, no Common-wealth can be eftablithed;
it is a thing impoffible for all the men in the
World, every man with every man, to Covenant to
lay down their Right. Nay it is not poffible {)ﬂ
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be done in the fmalleft: Kingdom, though all men
fhould fpend their whole Lives in, nothing clfe
but in running up and down to Covenant.

VI

Right may be laid afide but' not transfer’d, for
pag. 65. he that renownceth or ‘paffeth away his Right,
giveth not to any other man a Right which be bad not
before, and referves a Right in bimfelf againft all thofe
 with whom be doth not Covenant.

1X.

Pag, 87. The only way to erelt a Common Power o
a Commonyealth 5 i for men to confer all their Power
and Strength upon one man, or one Affembly of men,that
may reduce all their' Wills by Plurality of Voices to
one Will 5 which is to appoint one man or an Affembly
- of men to bear their Perfon, to [ubmit their Wills to
bis Will : this is a real Unity of them all in one Perfon,
made by Covenant. of every man with every man, as if
. every man [bould [ay to every man, I anthorife, and give
my Right of Governing my [elf to this man,or this Af=
embly -of men, on this Condition, that thow give up thy
Right to bim, and authorife all bis Aétions. This done,
the Multitude [o united in one Perfon, is called a Com«
monpealth, ' -
To authorife and give up his Right of Governing
himfelf, to confer all his Power 'and Strength, and
to fubmit his Will to another, is to' lay. down his
Right of refifting : for if Right of Nature be a Li-
berty to ufe Power for Prefervation of Life, laying
+ down of that Power muft be a Relinquithing of Pow-
s 3 cy
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er to preferve or defend Life, otherwife a man relin-
quitheth nothing,

To reduce all the Wills of an Affembly by Plura-
lity of Voices to one Will, is not a proper Speech,
for it is not a Plurality but a Totality of Voices
which makes an Affembly be of one Will, otherwife
it is but the one Will of a major part of the Affem-
bly, the Negative Voice of any one hinders the Be-
ing of the one Will of the Affembly, there i5 no-
thing more deftructive to the true Nature of a law-
tul Affembly, than to allow a major part to prevail
when the whole only hath Right. For a man to
give up his Right to one that never Covenants to
protect, is a great Folly, fince it is neither in
Confideration of fome Right reciprocally transferred to
bimfelf, nor can be bope for any other Good, by
Standing ost of the way, that the other may enjoy bis ovon

original Right withous hinderance from bim by reafon

of fo much Diminution of Impediments. pag, 66,
X,

The Liberty, {aith Mr. Hobs, whereof there is [ fre-
quent and bonowrable Mention in the Hiftories and Philo-
Jophy of the ancient Greeks and Romans, and in the Wri-
tings and Difcourfe of thofe that from them have received
all their Learning in the Politigues, is not the Liberty of
particular men, but the Liberty of the Commonwealth,
Whether a Commonwealth be Monarchical or Popular, the
Freedom is ftill the {ame. Here I find Mr. Hobs is much
miftaken : for the Liberty of the Athenisns and Ro-
mans was a Liberty only to be found in popular E-
ftates.and not in Monarchies. This is clear by Ariffo-
tle;who calls a City a Community of Freemen,mean-
mg every particular Citizen to be free. Not that
Ve
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Mr. Hobs bis Leviathan, »

every particular man had a Liberty to refift his Go=
vernour, or do-what he lift, but a Liberty only for
particular men, ¢o Govern and #o be governed by Turns,
apxey And doreSas are Arifforles words: this wasal i
berty not t;‘ube found in hereditary Monarchies: fo T z-
citws mentioning the. feveral Governments of Rome,
joyns the Confulfhip and Liberty to be brought in by
Brutus, becaufe by the annual Ele@ion of Confuls,
particular Citizens came in their Courfe to overn
and to be governed. This may be confirmed %y the
Complaint of our Author, which followeth : Ir s
an eafie thing for men to be deceived by the fecious name
of Liberty : and for want of Judgment to diftinguifhy,
miftake that for their private Inbevitance or Birth-right
which is the Right of the Publick only : And when the
Jame Ervor is confirmed by the Authority of men in'R.e-
pusation for their Writings on this Subject, it is no won-
der if it produce Sedition and ‘Change of Government.
In the Weftern parts of the World, we are made to ve-
cesve our Opinions eoncerning the Inflitytion and Right
of Common-wealths from Ariftotle’ and Cicero, and
other men, Greeks and Romans, that living under popu-
lar Efater, derived thofe Rights not from the Princi-
ples of Nature, but tranfecribed them into their Books
out of the Pratiice of their own Commenwealtbs, robich
were Popular.  And becanfe the Athenians were taught
(0 keep them from Defire of changing their Government )
that they were Free-men, and all thas lived under Mo
narchy, Slaves : therefore Ariftotle pats it down in bis
Politigues, In Democracy Liberty is to be fuppofed,
for i€'s commonly. held that no sman is. free in any other
Government. 8o Cicero and other- Writers Zrounded
#heir civil Dotirine on the Opinions: of - the Romans,
Who were tanglt 10 bate Monarchy, -at. finft, by H'}em
] that
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that having depofed their Sovercigny fhared amongft them J
she. Sovereignty of Rome. ' And by veading of thefe | i
Greek and Latine Autbors, men from their Childbood | |
bave gotten 2 Habit (under a falfe fbew of Liberty,)

of favonring Tumults , and of licentious contronling |

the ACtions of them Sovereigus. i T1%; |
| ' 1

XK, /il ek

Pag. 102, Dominion paternal not attained by Genera= | i
#ion, but by Contraét, which is the Cbhilds Confenty; | w
cither expre(s, or by other [ufficient Arguments declared. | [y
How a Child can exprefs Confént, or by other § g
{ufficient Arguments: declare it before it comesto |
the Age of Difcretion I underftand not, yet all | ¢,
men grant it is due before Confent can be given; |
and I take it Mr. Hobs is of the fame Mind, |
pag. 249. where he teacheth, that Abrabams Chil~
dven were bound to obey what Abrabam fbould declare
20 them for Gods Law: which they could nor be but
i Vertue of the Obedience they owed to their Parentss |
they owed, not they covenanted to give. -+ Alfo |
where he faith pag. 121. the Father and Mafterbeing ||
before the Inftitution of Commonweals abfoluse Sovereigns || ¢,
an their own Families, how can it be faid that e~ |
ther Children or Servants were in the State  of W
jus nature till the Inftitutions ‘of Commonweals? |
It 1s faid by Mr. Hobs, in his Book De Cive, ‘cap.
9. Seciion 7. the Mother eriginally bath the Govern-
ment of her Childreny and from her the Father dé- § |
vives bhis Right, becaufe. fbe brings foreh and: fifk § .
nourifbeth them.. But. we know that God at the §
Creation gave the. Sovereignty “to the man over ],
the Woman, as being the nobler' and ‘principal |

: Agent
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. 9
Agent in'Geretation. . A3 to the Objection, that i
is not Known who is the Father t4 the Son, but by the
difcovery of the Mother, and that be i bis Son mwhom
the Motber will, and therefore be is the Mother’s : The
anfwer is; that it is not at the Will of the Mother fo
‘mike whoni the will the Father,, for if the Mother
be riot it poffeflion of a Husband; the Child is not
reckoned to have any Fathex ac all; but if fhe be in
the poffeflion of a man, the Child, notwithftand-
ing what{ocver the Woman diftovereth to the con-
trary, is ftill reputed to be his in whofe poffeflion
(he is. No Child. natarally apd infallibly knows
who are his true Parenits, yet he muft obey thofe
that in common reputation are {o, otherwile the
Commandement of Honowr- thy Father and $by Mo-

ther were in vainy; and no Child bound to the
obedience of it.

%IL .

If the Government of one man, and the Go-
vernment of two men, make two (everal kinds °+
of Govérnment, why may not the Government of
of two, and the Government of three do the like,
and make a third? and {o every diffzring Num-
ber a differing kind of Common-wealth. If an Af-
Jembly of dll (s Mt: Hobs faith ) that will cyme io-
gether be a Democratie, and an Affembly of a part one-
ly an Ariftocratie, then if all that will “come together
be buc a part oncly, a Democratie and Ariftocratié
dre all one's and why muft an Affembly of part be

 called an driftocratie, and not a Merocratie 2

It feems Mr. Hubs is of the mind that there is
bur one kind of Government, and that is Mo-

O narchys
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10 Obfervations wupon

narchy, for he defines a Commonwealth to be one Per-
fon, and an Affembly of men, or real Unity of them all
in one and the fame Perfon, the multitude fo united be
calls a Common-wealth : This his Moulding of a
Multitude into one Perfon, is the generation of his
great Leviathan, the King of the Children of Pride,
pag. 167. Thus he concludes the Perfon of a Com-
monwealth to be a Monaxch,

XIIL

I cannot but wonder Mafter Hobs fhould fay,
Page 112, the Confent of a Subjeci to Sovereign Power
is contained in thefe wordsy I Amthorife, and do take
spon me all bis Alfions, in which there is no reftri-
&ion at all of bis own former natural Liberty.” Surely
here Mafter Hobs forgot himfelf; for before he makes
the Refignation to go in thefe words alfo, I give
#p my Right"of governing my felf to this man: This

is a reftriction certainly of his own former natu-
ral Liberty, when he gives it away : and ifa man

allow his Sovereign to kill him, which Mr. Hobs |
{eems to confefs, how can he referve a Right to-
defend himfelf > And if a man have a Powerand |

Right to kill himfelf, he doth not Authorife and
give up his Right to his Sovereign, if he do not
obey him when he commands him to kill himfelf.

XIV.

Mr. Hebs {aith, pag. 112. No man is bound by the
words themfelves of bis Submiffion to kill himfelf, ot
any other man : and confequently that the Obligation a

man may fometimes bave upon the Command of the So-
vereign
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vereign to execute any dangerous or difbonourable Office,
dependeth not on the words of our Submiffion, but on
the Intention, which is to be wunderffood: by the End
thereof, When therefore our vefuful to Obey fruftrates
‘tbe End for which the, Sovercignty was Ordained,
then there is no Liberty to refufe =, otharwife. there is,
If no man be bound by the words of his Subjeéti-
on to kill any other man, then a Sovercign may
be denied the benefit of War, and be rendred unable
to defend his People, and {0 the End of Govemn-
ment fruftrated. If the Obligation upon the Com-
mands of a Sovereign to execute a dangerous or
difhonourable Office, dependeth; not on the words
of our Submifficn, but on the Intention, which is
to be underftood by the End thereof ; No man, by,
Mr. Hobs’s Rules, is bound but by the words of his
Submiffion; the Intention of the Command binds
not, if the words do not.: If the Intention, (hould
bind, it is.n the Sovereign muft dilcover it,
- and the People muft difpute and judge it; which
how well it.may confift with the Rights of So-
vercignty, Malter Hobs may confider: Whereas
Mafter Hobs faith, the Intention is to be under-
ftvod by the End; 1 take it he means the End by
Effett, for the End and the Int¢ntion are one
and the fame thing; and if he mean the Effet,
the Obedience mult go before, and not depend on
the underftanding of the Effect, which can never
be, if the Obedience do not precede it: In fine, he
refolves, refufal to obey may depend upon the judg-
ing of what fruftrates the End of Sovereignty, and.
what not, of which he cannot mean any othes
Judge but the People,

02 =\
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XV. f

l' Mr. Hobs puts a cafe by way of Queftion. 4 1
Rl great many men sogether bave already vefifted the So- il
F ! vereign Power unjuftly, or committed fome Capital d
. Ctime, for which every one of them expecieth death: | !
whether bave they not the liberty then to joyn toge- bW

: ther, and affit and defend one anotber ? Certainly |
they haves for they but defend their Lives, which the St
Guilty man may as well do as the Innocent : There Go
was indeed Injuftice in the firft breach of their Duty, ahi
| their bearing of Arms [ubfequent to it, though it be o f
e 20 maintain what they have done, is no new unjuft g
Aés and if it be only to defend their Perfons, it is frl
F AN ant Unjuft at all. The only reafon here alleged.

e for the Bearing of Arms, is this 5 That there is
no new unjuft A : as if the bgginning only of

F a Rebellion were an unjulk  A@¥and the conti- i
1 ‘nuance of it none at all. No better Anfwer can Py
Bl be given to this cafe, than what the Author him- Py
(elf hath delivered in the beginning of the fame || dy

| . Paragraph, in thefe words; To refit the Sword of - || ks
;e | the Commonwealth in defence of another man, Guilty {l

or Innocent, no man bath liberty : becaufe fuch Li- tht
berty takes away from the Sovereign the Means of pro- th
tedling ws, and is therefore deftruciive of the very met
Effence of Government. Thus he firft anfwers the be
i | queftion, and then afterwards makes it, and gives Go
i it a contrary Anfwer: other Paffages T mect with i wy
g 1 to the like purpofe. He faith, Page 66. A man can- Y Kiy
not lay down the Right of Refifting them that Al- | God
fault him by Farce to take away bis Life « The fame nfe
may be [aid of Wounds, Chains, ana ﬂnpr{ﬁ?m;fﬂh i,

age
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Page 69. A Covenant to defend my felf from Force by
Force, is void, Pag, 68. Right of Defending Life and’
Means of living, can never be abandoned, '

Thefe lalt Dorines are deftrudive to all Go-
vernment whatf{oever, and even to the Leviathan
it felf : hereby any Rogue or Villain may murdey
his Sovereign, if the Sovereign but offer by force
~ to whip or lay him in the Stocks, fince Whipping
may be faid to be wounding, and Putting in the
Stocks an Imprifonment : (o likewife every mans
Goods being a Means of Living, ifa man cannot
abandon them, no Contra& among men, be it ne-
ver {0 juft, can be obferved : thus we are ar leaft
in as miferable condition of War, as Mr. Hojs at
fitlt by Nature found us.

XVI,

The Kingdom of God fignifies, ( faith Mafter Hobs,
Page 216. ) 2 Kingdom conftituted by the Votes of the
People of Ifracl in a peculiar manner, whercin they
choofe God for their King, by Covenant made with
bim, wupon God’s framiﬁng them Canaan.  If we look
upon Mafter Hob’s Text for this, it will be found
that the People did not Conftitute by Votes, and
chooft God for their King 5 But by the Appoint-
meat filt of God himfelf, the Covenant was to
be a God fo them : they did not contra with
God, that if he would give them Canaan, they
would be his Subje@s, and he fhould be their
King 5 Tt was not in their power to choofe whethex
- God fhould be their God, yea, or nay : for it is
confelfed, He reigned naturally over all by his Migbt,
It God Reigned naturally, he had a Kingdom,

03 : ang




e = - e
= e I —
e

a e
= e _

o ot e

e e
<] 5 ' ‘-.-_'-

L .. R
e

- ——

14 Qbfervations upor
and Sovercign Power over his Subjects, not ac-
quired by their own Confent. "This Kingdom,
f2id to be conftituted by the Votes of the People of
Tfiael, is but the Vote of Abrabam only; his fingle
Voyce carried it he was the Reprefentative of the
People. For at this Vote, it is confeffed, that the
Name of King is not given to God, nor of Kiig-
dom 10 Abrabam 5 yet the thing, if we will believe
Mafter Hobs, 1s all orie.  If a Contract be the mu-
tual transferring of Right, I would know what
Right a People can have to transferr to God by
Contract. . Had the People of Ifrael at Mount Sinai
a Right not to obey God’s Voice ? If they had not
{fuch a Right, what had they to transferr ?

The Covenant mentioned at Mount Sinai was
but a Conditional Contract, and God but a Con-
ditional - King 5 and though the Péople promifcd
to obey Gods word, yet it was morc than' they
were' able to perform, for they often difubeyed
Gods Voice, which being a breach of the Conditi-
on, the Covenant was void, and God not their King

by Contract.

It is complained by God, They have rejected me

that I [bould reign over them : but it is not faid, ac-
cording to their Contract 5 for 1 do not fmd that
the Defiring of a King was a breach of their Con-
tract of Covenant, or difobedience to the Voice of
God :'there is no {uch Law extant. ' :
*The People did not totally reject the Lord, but
in part onely, out of timoroufne(s, when they faw
Nzbafr King of the 'Children of Ammon come
againft them 5 they diftrufted that God would not
fuddenly ‘provide for their Deliverance, as if they
had had alwayes a° King in readinefs to go up pre-

{ently’ ‘
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Mpy. Hobs his Leviathan. 15

fently to fight for them: This Defpair in them
who had found {o many miraculous deliverances
under Gods Government, was that which offended
the Lord fo highly :. they did not defire an Alterati-
on of Government, and to caft off Gods Laws,
but hoped for a certainer and {peedier deliverance
from danger in time of War. They did not peti-
tion that they might choofe their King themfelves,
that had been a greater fin3 and yet if they had,
it had not been a total rejection of Gods Rﬁifning
over them, as long as they defired not to depart
from the Worlhip of God their King, and from
the Obedience of his Laws. 1 fee not that .the
Kingdom of God was caft off by the Ele@ion of
Saul, fince Saul was chofen by God himfelf, and
governed according to Gods Laws. The Govern-
ment from Abrabam to Sanl is no where called
the Kingdom of God, nor is it (aid, that the
Kingdom of God was caft off at the Eleion of
Saul.

Mr. Hobs allows, that Mofes alone bad, next wn-
der God, the Sovereignty over the Ifraclites, p. 252.
but he doth not allow it to Fofma, but will have
it defcend to Eleazar the High-Prieft, Aaron’s fon.
His Proof is, God exprefly faith concerning Fo-
Jona, He fhall ftand before Eleazar, who (ball ask
Counfel for bim before the Lord, ( after the judg-
ment of Urim, is omitted by Mr. Hobs ) at bis
word they fball go out, &c. therefore the Supreme
Power of making Peace and War was in the Prieft,
Anfw. The Work of the High-Prieft was onely
Minifterial, not Magifterial 5 he had no power to
Command in War, or to Judge in Peace ; onely
when the Sovercign or Governour did go up to

O 4 War,
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16 Obfervations, &c.

War, he enquited of the Lord by the Miniftry of
the High Prieft, and, as the Hebrews fay, the Enqui-
rer withia foft voice, as one that prayeth for him-
felf, asked : and forthwith the Holy Ghoft came
upon 'the Prieft, and he beheld the Breft-plate, and
{faw therein by the Vilion of Prophecy, Go #p, or
go mot up, in the letters that (hewed forth ithem-
f{elves upon the Brelt-plate before his face : then
the Pricft anfwered him, Go #p, ox Go not ap. If
this Anfwer gave the Pricft Sovereignty, then nei-
ther King Sau/ nor King David had the Sovereign-
ty, who both asked Counfel of the Lord by the

Prieft.
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Mong the many Printed Books, and feve-

ral Difcourfes touching the Right of

Kings, and the Libsrty of the People, 1

; cannot find that as yet the firft and chief

Point is agreed upon, or indeed {o much as once

difputed. The wotd King and the word People are

familiar, one would think every fimple man could

tell what they fignified 5 but upon Examination it

will be found, that the learnedft cannot agree of
their Meaning. :

Ask Salmafius what a King is, and he will teach

us, that 2 King is be who bath the Supreme Power E_j;' :

i
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the Kingdom, and is accountable o none but God, and
may do what' be pleafe, and is free from the Laws.
This Detinition 7, M, abominates as being the De-
finion of a Tyrant: And I fhould be of his Mind;
it he would have vouchfafed us a better, or any
other Definition at all, that would tell us how any
King,can have a Supreme Power, without bein
freed from humane Laws: To find fault with it,
without producing any other, is to leave us in the
Dark: but though Mr. Milton brings us neither
Definition nor Defcription of a King, yet we may
pick out of {eveyal Paflages of him, fomething like
a Dehnition, if we lay them together. He teacheth
us that Power was therefore given to a King by the Peo-
ples that be might fee by the Authority to him commit-
ted, that nothing be done againft Law: and that be
Reeps our Laws, and not impofe upon wus bis own:
Tberefore shere s no Regal Power bus in the Courts of
the Kingdom, and by them, pag. 155.

And again he affirmeth, the King cannot Tmpri-
fon, Kine or punif any man, except be be firft cited in-
to fome Court 5 where not the King, but the ufital Fudg-
es give Sentence, pag. 168, and before we are told,
7ot the King, but the Autbority of Parliament doth (et
#p and take away all Courts, pag. 167.

Lo here the Defcription of a King, He is one to
whom the People give Power, to fee that nothing be done
againt Law : and yet he faith there is no Regal Por-
er but inthe Conrts of Fultice and by them, where not
the King, but the ufual Fudges give Sentence. This
Defeription not enly firips the King of all Power
whatfoever, but puts him in a Condition below
the meanclt of his Subjects.

Thus
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Thus much may (hew, thatall men are not agreed

what a King is. Next, what the word People means
is not agreed upon : ask Arifforle what the People
is, and he will not allow any Power - to be in any
but in free Citizens. If we demand,who be frec
Citizens ? That he cannot refolveuss for he confef-
(eth that be that is a free Citizen in one City, i ot
fo in anvther City.  And heis of Opinion that no Ar-
tificer (honld bg a free Citizen, or bave Voice in a well
ordered  Commorwealths he accounts .a Democratie
(which word fignifies the Government. of the Peo-
ple) to be a corrupted: fort of Government 5 he thinks
many men by Nature born to be Servants, and not fit to
govern as any part of the People. Thusdoth Ariftotle
curtal the People, and cannot give us any certain
Rule to know who be the People: Come to our
Modern Politicians, and ask them who  the People
is, though they talk big of the People, yet they
take up, and are content with a few Reprefentors
(as they call them) of the whole People s a Point Ari-
ftotle was to {eeK in, neither are thefe Reprelentors
fleod apon to be the whole People, but the major
part of thefe Reprefentors muft be reckoned for the whole
People 5 nay 7. M. will not allow the .major part of
the Reprefentors to be the People, but the founder
and better part only of thems and In right down terms
he tells us pag. 126. to determine who is a Tyrant, be
leaves 'to Mugiftrates, at leaft to the uprighter fort of
them and of the People, pag. 7+ though in number lefs
by many, to judge as they find caufe. 1f the [ounder,
the better, and the wuprighter Part have the Power of
the People, how fhall we know, or who (hall judge
who they be? © =" Ty e
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I

One Text is urged by Mr. Milton, for the Peoples
Power: Deut. 17. 14. When thox art come into the
Land which thy Lord thy God giveth thee, and [halt
fay, I will [et a King over me, like as all the Nations
about me. It is faid, by the Tenure of Kings thefe
words confirm us that the Right of Chgofing, yea of
Changing their own Government, is by th® Grant of God
bimfelf in the People: But can the foretelling or fore-
warning of the Ifraelites of a wanton and wicked
Defire of theirs, which God himfelf condemned, be
made an Argument that God gave or granted them
a Right to do {uch a wicked thing? or can the Nar-
ration and reproving of a Future Fact, be a Donati-
on and approving of a prefent Right, or the Per-
miffion-of a Sin be made a Commiffion for the do-
ing of it ? The Author of his Book againft Salmafins,
falls {o far from making God the Donor or Grantor,
that he cites him only fora Witnefs, Tefte ipfo Deo penes
poprlos arbitrium femper fuilfé, vel ea, que placerct

forma rveipub. utendis vel banc in aliam mutandi s de

Hebreis boc diferté dicit Deus : de veliquis non ab-
ek,

That here in this Text God bimfelf being Witnefr,
there war always a Power in the People, either to ufe
what Form of Government they pleafed, or of chauging
it into another : God faith this exprefly of the Hebrews,
and denies it not of others, Can any man find that

God in this Text exprefly faith, that there was .

always a Right in the People to ufe what Form of
Government they pleale? The Text not warrant-
ing this Right of the People, the Foundation of the
Defence
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Mr. Milton againft Salmafius. 21

Defence of the People is quite taken away ;5 there be-
ing no other Grant or proof of it pretended. - ..
2. Where it is faid, that the Ifraelites defired a

‘King, though then under another Form of Government 5

in the next line but one it is confefled, they had a

King at the time when they defired a King, which

was God himfelf, and his Vice-roy Samuel; and {o
{aith God, They bave not rejecied thees but they bave
rejected me, that I fhould not reign over thems yet in the
next Verfe God faith, As they have forfaken me, [0
do they alfo unto thee. Here is no Shew of any other
Form of Government but Monarchy : God by the
Mediation of Samuel reigned, who made his Sons
Judges over Ifrael 5 when one man confitutes Judg-

‘es, we may call him a King s or if the Having of

Judges do alter the Government, then the Govern-
ment of every Kingdom is altered from Monarchy,
where Judges are appointed by Kings : it is now

“reckoned one of the Duties of Kings to judge by theix
Judges only. -

Where it is faid, He fhall not multiply to himfelf
Horfes, nor Wives, nor Riches, that be might wunder-

ftand that be bad no Power over others, who could De-

cree nothing of bimfelf, extra Legem s if it had faid,
contra legem Dei, it had been true, but if it meant

“extra legem bumanam, it is falfe.

4. If there had been any Right given to the Peo-
ple, it feems it was to the Elders onely ; for it is
faid, it was the Elders of Ifrael gathered together,
petitioned for a King; it is not f{aid, it wasall the
People, nor that the People did choofe the Elders,

. who were the Fathers and Heads of Familics, autho-

rized by the Judges.
5. Where
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5.. Where it is {aid, I will fet a King over me like
a all the Nations about me.. . To fet @ King, #, not to
choofe a King, but by fome folemn publick Ack
of Coronation, or otherwife to acknowledge their
Allegiance to the King chofens It is faid, thon
'halt fet him King whom the Lord thy God fball
choofe. TheElders did not 'defire to choofe 2 King
like other Nations, but they fay, now inake s a
King to judge us like all the Nations.

I11.

As for Davids Covenant with the Elders when
he was annointed, it was not to obferve any Laws
or Conditions made by the People, for ought ap-
pears; but to keep Gods Laws and {erve him, and
to feek the Good of the People; as they were to pro-
tect him.

6. The Reubeviter and Gadites promife their
Obedience, not according to their Laws or Con-
ditions agreed upon, but in thefe words All that
thow cammandeft s we will do, and whitherfocver thos

fendft us we will gos as we barkened to Mofes in all .

things, fo will we barken wito thee: only.the Lord thy
God be with thee as be was with Mofes. Where 1is
there any Condition of any humane Law expref=

“fed ? Though the rebellious Tribes offered Condi-

tions to Reboboam 5 where can we find, that for like
Conditions not performed, all Ifvael depofed Samuel ?
I wonder Mr. Milton {hould fay this, when within
a few Lines after he profefleth, that Samuel bad ge-

verned them uprightlys
| '
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1V,

~ Jus Regni is much flumbled aty and the Definiti-

on of a King which faith His Power is fupreme in the
Kingdom, and be'is accountable to none but to God, and
that be may do what be pleafe, and is not bound by
“Laws : it is faid if this Definition be good, no man
is or ever was, who may be faid to be a Tyrant; p-14.
for when be bath violated all divine and humane Laws,
neverthele(s be is a King, and guiltlefs jure Regio, To
this may be an{'wereg, That the Definition confe(-
feth he is accountable to God, and therefore not
guiltle(s if he violate Divine Laws: Humane Laws
muft not be fhuffled in with Divine, they are not of
the fame Authority: if humane Laws bind a King,
it is impoffible for him to have Supreme Power
amongft men. If any man can find us out fuch a
kind of Government, wherein the fupreme F/”*- ¢
can be, without being freed from humane “E:g‘f’ds,
they fhould firft teach us that 5 but if all (orts of po-
pular Government that can be invented, cannot be
one Minute, without an Arbitrary Power, freed
from all humane Laws: what reafon can be given
why a Royal Government fhould not have the like
Freedom? if it be Tyrahny for one man to govern
arbitrarily, why fhould it not be far greater Ty-
ranny for a multitude of men to govern without
being accountable or bound by Laws ? It would be
further enquired how it is poffible for any Govern-
ment at all to be in the World without an arbitrary
- Powers it is not Power except it be arbitary: a le-
giflative Power cannot be without being abfolved
from humane Laws, it cannot be thewed how a

King
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King can have any Power at all but an arbitrary
Power. Weare taught, that Power was therefore gi-
ven to a King by the People, that be might fee by the
Authority to him committed, that nothing be dane again(t
Law; and that be keep owr Laros, and not impofe spon
#s. bis ovon: therefore there 5 no Royal Power, but in
the Courts of the Kingdom, and by them, pag. 155. And
again it is faid, the King cannot Imprifon, Fine or Pit-
niffy any man except be be firft cited into fome Court,
where aot the King but the ufisal Tudges give Sentence,
pag. 168. and before, we are told, not the King, but
the Authority of Parliament doth fet up and take away
all Courts, pag. 167,

Lo here we have Mr. Milton’s perfe¢t Definition
ofa King: Heis oneto whom the People gave
Power to [ee that nothing be done againft Law, and
that he keep our Laws, and not impofe bis own. Whereas
all pther men have the Faculty of Sceing by Nature,
(" gling only hath it by the Gift of the People,
Oaes Power he hath none s he may fee the Judges
keep the Laws if they will; he cannot compell
them, for he may not Imprifon, Fine, nor punith

rany man 3 the Courts of Juftice may, and they are . |

fet up and put down by the Parliament: yet in
this very Defition of a King, we may {py an ar-
bitrary Power in the Kings for he may wink if he
will: and no other Power doth this Delcription
of a King give, but only a Power to {ce: whereas
it is {aid Ariftotle doth mention an abfolute Kingdom,
for no other Canfe, but to fheww how abfurd, unjuft and
moft tyrannical it is, There is no fuch rhing faid by
Ariftotle, but the contrary, where he faith, thata
King according to Law makes no fort of Governmient

and after he had reckoned up five forts of Kings, he

COn -
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My. Milton againft Salmafius. 23
concludes, that there were in a manner but two
fores, the Lacedemonian King, and the Abfplute
King s whereof the firlt was but as General in an
Army, .and therefore .no King at all, and then fixes
am‘ll‘f’ﬁs upon, the Aﬁﬁ.{#ff Kjﬂg,‘ who ritleth accord-
ing to bis own Will, :
V.

£ ; s i { i

If it be demanded what is meant by the word
People? 1. Sometimes it is Populus snjverfis, and
then every Child muft have his Copfent asked,
which is impoffible. 2. Sometimes it is pars major,
and fometimes it is pars potior & fanior 3 How the ma-
jor part, where all arc alike free, can bind the minor
part is not yet proved. =~ . IR Y
. But it feems the major part will not carry it, nbt
be allowed, except they be the better part, and. the
Jounder part. We are told, the founder part implored
the belp of the Army, when it faw it [elf and the Com-
monealth betrayed 5 and that the Sorldiers judged
better than the Great Comncel, and by Arms (qved the
Commonwealth; which the Great Councel had almot

damped by their Votes,p.7, . !

- Here we fee what the Pegple is ;5 to wit, the [ound-
ex parts of which the Army is the judge : thus,?upon
the matter, the Souldiers are the People : which be-
ing {o, we may difcern where the Liﬁer;y of the Peg-
ple licth, which we are taught to confift 2/ for the
moft part in the power of the Peoples Chaofing what Forni
of Government they pleafe pag. 61. A miferable Liber-
ty, which is onely to choofe.to whom we will give
our Liberty, which ‘we may not keep. See more

conceming the People, in a Book entituled The Anar-

Vi
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VI

Weare taught, that  Father and a King are things
moft diverfe. The Father begets us, but not the King 5 but
we create the King : Nature gives a Father to the Peo-
ple, the People give themfelves a King : If the Father
kil bis Son he lofesh bis life, why (hould not the King
alfo 7 p. 34.

Anf. Father and King are not fo diverle 5 it is con-
feffed, that at firlt they were all one, for there is
confefled Paternum imperium & hereditariunt, p. 141
and this Fatherly Empire, as it was of it {elf beredi-
tary, fo it was alienable by Patent, and feizable by an
Lliurper, as other goods are : aund thus every King
that now is, hath a Paternal Empire, cither by In-
heritance, or by Tranflation, or Ufurpation ; fo 2
Father and a King may be all one.

A Father may dye for the Murther of his Son,
where there is a Superiour Father to them both, or
the Right of fuch a Supreme Fathers but where
there are onely Father and Sons, no Sons can quefti-

on the Father for the death of their Brother: the

reafon why a King cannot be punifhed, is not be-
caule he is excepted from Punithment, or doth not
deferve it, but becaufe there is no Superiour to judge
him, but God onely, to whom he is referved. i

VIL

It is faid thus, He fhat takes away from the People
the power of Choofing for themfelves what Form of Go-
wernment they pleafe, be doth take away that wherein all
Civil Liberty almoft confifts, p. 65. 1f almoft all Liber-
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Mr. Milton againft Salmafins. 27
ty be in Choofing of the Kind of Government, the
People have but a poor Bargain of it, who cannot ex-
ercife their Liberty, but in Chopping and Changing
their Government, and have liberty onely to give
away their Libexty, than which there is no greater
mifchief; as being the caufe of endlefs Sedition.

VIIL

If there be any Statute in our Law, by which thox
canft find that Tyrannical Power is given toa King, that
Statute being contrary to Gods Will, to Nature and R ea-
fon, underftand that by that general and primary Law
of ours;that Statute isto bevepealed, and not of force with
#5153+ Here, if any man may be judge, what Law
1s contrary to Gods Will, or to Nature, or to Rea-
fon, it will foon bring in Confufion : Moft men that
oftend, if they be to be punifhed or fined, will think
that Statute that gives all Fines and Forfeitures to a
King, to bea Tyramnical Law ; thussmoft Statutcs
would be judged void, and all our Fore-fathers ta-
ken for Fools or Madmen, to makeall our Laws to
give all Penaltics to the King. | L

IX.

The fin of the Children of Ifizel did lye, not
in Defiring a King, bt in defiring {uch a King like
asthe Nations round about had ; they diftrufted God
‘Almighty, that governed them by the Monarchical
Power of Samusl, in the time of oppreffion, when
God'provided a Judge for them ; but they defired
@ perpetual and hereditary King, that they might

mever want: in Defiring a King they could not fin,
\ P2 fox
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for it was but Defiring what they enjoyed by Gods

{pecial Providence.
Pe X’l

Men ate perfwaded, that in Makin%mnf a Cove-
nant, fomething is to be performed on th parts by
mutual Stipulation; which is not alwayes true: for
we find God made a Covenant with Noah and bis
Seed, with all the Fowl and the Cattel, not to deftroy the
Earth any more by a flood.  This Covenant was to be
kept on Gods past, neither Noab, nor the Fowl, nor
the Cattel were to perform any thing by this Gove-
nanit. On the other fide, Gen. 17. 9, 10. God co-
venants with Abrabam, (aying, Thou fbalt keep my
Covenant----every mabe child among you fhall be circrm-
cifid, Here it is called Gods Covenant, though it
be to be performed onely by Abrabam 5 fo a Cove-
nant may be called the Kings Covenant, becaufe it
ismade to him, and yet to be performed only by
the People. So alfo, 2 Kim, 11.17. Feboiada made a
Covenant betmween the Lord,and the King, and the People,
that they fhould be the Lords People. Between the King

alfo and the People, which might well be, that the .

People fhould be the Kings Servants : and not for
the King’s covenanting to keep any Humanc Laws,
for it is not likely the King fhould cither Covenant,
or take any QOath to the People when he was but {e-
ven years of age, and that never any King of Ifrael
took 2 Coronation-Oath that can be fhewed : when
Fehoiada (hewed the King to the Rulersin the Houfe
of the Lord, he took an Oath of the People : he did
not Article with them, but faith the next Verfe,
Commanded them to keep a Watch of the Kings Houfe,
and that they hould compafs the King rewnd about, eve-
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- Mr. Milton againft Salmafius. 29

ry man with bis weapan ir bis band; and be that cometh
within the Ranges, let bim be flain,

X I'_

To the Text, Where the word of a King is, there is
Power, and who may [ay unto bim, What doft thon ?
J. M. gives this Anfwer: It is apparent enough, that
the Preacher in this place gives Precepts to every private
man, not o the great Sanbedrin, nor to the Senate-==
Jhall not the Nobles, fhall not all the other Magiftrates,
fkall not the whole People dare to mutter, [o oft as the
King pleafeth to dote ? We mult here note, that the
great Councel, and all other Magiftrates or Nobles,
or the whole People, compared to the King, are all
but private men, if they derive their Power from
him : they are Magiftrates under him, and out of
his Prefence, for when he is in place, they are but
{o many private men, 7. M. asks, Who [wears to 2
King, unlefs the King on the other fide be fworn to keep
Gods Laws, and the Laws of the Countrey ? We find
that the Rulers of If7sel took an Qath at the Coro-
nation of Feboaf : but we find no Qath taken by
that King, no not {o much as to Gods Laws, much

lels to the Laws of the Countrey.

X1L

A Tyrant is be, who regarding neither Law nor the
Common Good, reigns onely for himfelf and bis Fatiion;
P-19. In his Defence he exprefleth himfelf thus,
He is a Tyrant who looks after only bis own, and net bis
Peoples profit, Eth. 1, 10. p, 189, |

P3 Lif
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1. Ifit be Tyranny not to regard the Law, then
all Courts of Equity, and Pardons for any Offences
mult be taken away : there are far more Sutes for re-
lief againft the Laws, than there be for the oblerva-
tion of the Laws: there can be no fuch Tyranny in
the World as the Law, if there were no Equity to
abate the rigour of it. Ssmmnt Fots is Summa In-
iuriz, if the Penalties and Forfeitares of all Laws
fhould ftill be exacted by all Kings, it would be
found, that the greateft Tyranny would be for a King
to govern according to Law 5 the Fines, Penalties,
and Forfeitures of all Laws are due to the Supreme
Power onely, and were they ducly paid, l.‘]n.', would
far exceed the Taxes in all phwa. It is the chief
happine(s of a Kingdom, and their chief Liberty, not
to be governed by the Laws Ouly.

2, Not to regard the Common Good., but to re gn only
for bimfelf, is the {uppofition of an Jmp(m"ql ty in
the judgment of Ariffotle, who teacheth us, that the
defpotical Porver cannot be preferved, cxcept the Servart,
or be in fubjeiiion, be alfo ] ,n'* rved. - The truth of this
firongly proves, That it is in Nature impoifible to
have a Form of Government that
ftruction of a People, as Tyranny is fuppoled 5 it we
will allow People to be governed, we mult grang,
they mult in the firft place bz prelerved, or elle they
cannot be governed.

Kings have been, and may be vitious men, and
t‘}r: Government of ore,not {o good as the Govern-

nent of another ; yet it doth not follow, that the
Fﬂrm of Govérnment is, or can be in its own nature

ilL, ‘becaufe the Governouris {o : it is Anaichy, ‘or

want of Government, that can totally defiroy a Na-
tion. We cannot find any fuch Government as Ty-
ranny

can be for the de- -
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ranny mentioned or mamed in Scripture, or any

word in the Hebrew Tongue to exprefs it. After
{uch time as the Cities of Greece practifed to fhake
off Monarchy, then, and not till then, ( which was
after Homer’s time ) the name of Tyrant was taken
up for a word of Difgrace, for fuch men as by craft
or Force wrefted the Power of a City from a Multi-
tude to one man onely 5 and not for the exercifing,
but for the ill-obtaining of the Government : but
now every man that is but thought to govern ill, or
to be an ill man, is prefently termed a Tyrant,
and {o judged by his Subjeéts. Few remember the
Prohibition, Exod. 22.28. Thou (balt not revile the
Gods, nor curfe the Rader of thy People: and fewer un-
derftand the reafon of it. Though we may not one
judge another, yet we may {peak evil or revile one
another, in that which hath been lawfully judged,
and upon a Tryal wherein they have been heard and
condemned : this is not to judge, but onely to re-
late' the judgment of the Ruler. To fpeak cvil,
or to revile a Supreme Judge, cannot be without
judging him who hath no Superiour on Earth to
judge him, and in that regard muft alwayes be pre-
fumed innocent, though never {oill, it he cannot
lawfully be heard. .

F. M. That will have it Tyranny in a King not to
regard the Laws,doth himfelf give as little Regard to
them as any man 5 where he reckons, that Contefting
for Privileges, Cuftoms, Forms, and that old entangle-
ment of Iniquity, their gibrifb Laws, are the Badges of
ancient Slavery. Tevure, pag. 3. @ Difputing Prefidents,
Forms and Civcumftances, pag,. 5.

7. M. is alfo of opinion, That, If at any time our
Fore-fathers, out of bafene(s, bave loft any thing of their

P4 Right
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Right, that onght not burt us 5 ‘they might if they would
promife Slavery for themfeluves, for s certainly they conld
not, who bave alwayes the fame Right to free our [elves,
that they bid to grve themfelves to any man in Slavery. |
This Doctrine well practifed, layeth all open to con-
ftant Anarchy. o, 8

Lafily, 1t any defire to know what the Liberty of
the People is, which 7. M. pleads for, he refolves
us, faying, That be that" takes away. from the Peos
ple the Right of Choofing what Form of Government
they pleafe, takes away truly that in which all Libert
doth almoft confiff. It is well faid by F. M. that aﬁ
Liberty doth almoft confift in Choofing their Form of
Government, for there is another liberty exercifed
by the People, which he méntions not, which is the
liberty of the Peoples Choofing their Religion ; eve-
ry manmay be of any Religion, or of no ‘Religion 3
Greece and Rome have been as tamous tor Polytheifme,
or multitudes of geds, as of Governours 3 and ima-
gining Ariftocratié and Democratic in Heaven, as on

?;arth., Ve, SR '
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H. Grotius

DE JURE

BELLI, ¢ PACIS.

N moft Queftions of Weight and Difhiculty
concerning the Right of War, or Peace, or
Supreme Power, Grotins hath Recourfe to
the Law of Nature or of Nations, or to the

Primitive Will of thofe men who firft joyned in
Society. It is neceflary therefore a little to lay
open the Variety or Contrariety in the Civil and
Canon Law, and in Grotius himfelf, about the
Law of Nature and Nations, not with a Purpofe
to raife any Contention about Words or Phrafes,
but with a Defire to reconcile or expound the
Senfe of different Terms, '

Civis
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Civilians, Canonifts, Politicians and Divines, are
not -a little perplexed .in diftinguifthing between
the Law of Natureand the Law of Nations 5 about
Fus Nature, and Fus Gentium, there is much
Difpute by fuch as handle the Original of Go-
vernment, and of Property and Community,

The Civil Law in one Text allows,a threefold
Divifion of Law, into fus Nature, Fus Gentium,
and Fus Cvile. But in another Text of the fame
Law, we find only a twofold Divifion, into Fus
Civile, and Fus Gentium. This latter Divilion
the Law takes from Gains, the former from™ VJ-
pian, who will have Fus Naturale to be that which
Natitre bath taught all Creatures, quod Natura om-
aia animalia Docuit, but for this he is confuted by
Grotins, Salmafius, and others, who refirain the
Law of Nature only tomen ufing Reafon; which
niakes it all one with -the Law of Nations 5 to
which the Canon Law confents, and faith, That
Fus Naturale ot commune omnirem uationum: That
which Natural Reafon appoints all men to ufe, is the
Law of Nations, faith' Theophilus in the Text of
the Civil Law : and in the {econd Book of the
Inftit, cap. 1. fus Nature is confounded with
Fus Gentinm.

As the Civilians {ometimes confound and {ome-
times feparate the Law of Nature and the Law
of Narions, {0 other-whiles they make them alfo
contrary one to the other. By the Law of Nature
all men are born free; ?.eﬂ'f naturali omnes liberd
naftientire ' But Servitude is by the Law of Nations :
Fure Gentium Servitus invafit, {aith Ulpian,

And




de fure Belli & Pacis, - 35

And the Civil Law not only makes the Law of
Natwre and  of Nations contrary, but alfo will
have the Law of Nations contrary to it {elf. 77,
faith the Law, wus brought in by the Law of Nati-
ons. Ex jure gentinm introducla bella, and yet the
‘Law of Nations faith, Since Nature bath made us
all of one Kindred, it follows it is not lawful for one
man to lye in Wait for another. Cim inter nos €og-
nitionem quandan natura conftituit, confequens eft ho-
minem homini infidiari nefas effe, faith Floren-
tenis,

Again, the Civil Law teacheth, that fiom the
Law of Nature proceeds the Conjunéiion of man and
women, the Procreation and Education of Children.
But as for Religion to God, and Obedience to Parents
it makes it to be by the Law of Nations,

To touch now the Canon Law, we may find
in one place that men are governed either by the Law
of Natureyor by Cuftoms, Homines reguntur Natn-
vali jure, aut moribus. The Law of Nations they
call a Divine Law, the Cufloms a bumane Law;
Leges aut divine funt ant humanes divine naturi, b=
mane moribus conffant.  But in the next place the
Canon Law makes Fus to be cither Naturale, ant
Civile, aut Gentinm, Though this Divilion agree
in Terms with that of Ulpian in the Civil Law,
yet in the Explication of the Terms there is Di-
verfity; for what one Law makes to belong to
the Law of Nuature, the other refers to the Law
of Nationsy as may eafily appear to him that will
take the Pains to compare the Civil and Canon
Law in thele Points,

A
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A ‘principal Ground of thefe Diverfities and
Contrarieties of Divifions, was an Error which
the Heathens taught, that all things at firft were
common, and that all men were equal. This Mi-
ftake was not fo heinous in thoft Ethnick Authors
of the Civil Laws, who wanting the Guide of
the Hiftory of Mofes, were fain to follow Poets
and Fables for their Leaders. But for Chriftians,
who have read the Scriptures, to dream either of
a Community of all things, or an Equality of all
Perfons, is a Fault {carce pardonable.

To falve thefe apparent Contrarieties of Com-
munity and Property 5 or Equality and Subjection
the Law of Fus Gentium was firlt invented ; when
that could not fatisfie, to mend the matter, this
Fus Gentium, was divided into a Natwral Law of
Nations, and an Humane Lare of Nationss and the
Law of Nature into a Primary and a Secondary
Law of Nature 5 Diftin¢tions which makea great
found, but edifie not at all if they come under Ex-
amination,

If there hath been a time whenall things were

common, and all men equal, and that it be -

otherwife now ; we muft needs conclude that the
Law by which all things were common, and men
equal, was contrary to the Law by which now
things are proper, and men {ubject.

It we will allow Adam to have been Lord of
the World and of his Children, there will need
no {uch Diftin¢tions of the Law of Nature and of
Nations : For the Truth will be, that whatfoever
the Heathens comprehended uader thefe two Laws,
is comprifed M the Moral Law, -
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de Fure Belli & Pacis. 37

Thatthe Law of Nature is one and the fame
with the Moral, may appear by a Definition gi-
ven by Grotius. The Law of Nataure (faith he) is
the Diliate of Reafon, fhewing that in every Altion
by the agreeing or difagreeing of it with natwral Reafon,
there is a moral Honefty or Difhonefty, and confequent-
ly that fuch an Altion is commanded or forb dz?: by
God the Author of Nature. 1 cannot tell how Gro-
tins would otherwife have defined the Moral Law,
And the Canon Law grants as much; teaching that
the Law of Nature i contained in the Law and the
Gofpel : Whatfoever ye will that men do, &c.
. Mat. 7.

The Term of Fus Nature is not originally to be
found in Scripture , for though T. Aguinas takes
upon him to prove out of the 2. to the Romans,
that there is a fus Nature, yet St. Paul doth not
ufe thofe exprefs Terms 3 his words are, The Gen-
siles which bave not the Law, do by Nature the things
contained in the Law, thefe baving not the Law are a
Law unto themfelves : He doth not fay, Natureisa
Law unto them, but they are a Law unto them-
{elves. As for that which they call the Law of
Nations, it is not a Law diftinét, much lefs op-
pofite to the Law of Nature, but it is a {mall
Branch or Parcel of that great Law 5 for it is no-
thing but the Law of Nature, or the moral Law
between Nations. The fame Commandment that
forbids one Private man to rob another, or one.

ration to hurt another Corporation, obliges

alfo one King not to rob another King, and one
Commonwealth not to {poil another : the fame
Law that enjoyns Charity to all men, evento E!’lf-
mics,
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mics, binds Princes and States to (hew Charity to
one another. :as well as private Per{ons.

And as the C ommon, or Civil Laws of each
Kingdom which are made againft Treafon, Theft,
Murder, Adultery, or the like, are all and every
one of them grounded upon fome particular Com-
mandment of the moral Laws {0 all the Laws of
Nations muft be {ubordinate and reducible to the
moral Law.

The Law of Nature, or the moral Law is like
the main Ocean, which though it be one entire
Body, yet {everal Parts of it have diftinét Names,
according to the diverfity of the Coafts on which

they border.  So it comes to pals that the Law of

Nations which is but a part of the Law of Nature,
may be fub-divided almoft in infinitsan,according to
the Variety of the Perfons, or Matters about which
it is converfant.

The Law of Nature or the divine Law is general,
and doth ‘only comprehend fome Principles of
Morality notorioufly known of themfelves, or at
the moft is extended to thofe things which by
neceffary and evident Inference ‘are confequent to
thofe Principles.
are neceflary to the well- governing of a Common-
wealth : and thercfore it was neceflary that by
Huomane Reafon fomething more in particular
fhould be derermined concerning thofe things
which could not be defined by Natural Reafon
alone 5 hence it is that Homane Laws be neceffary,
as Comments upon the Text of the Moral Law :
and of this Judgment is Aguinas, who teacheth,

that neceffitas legis bumane manat ex eo, quod Lex

Hatu-

Befides thefz, many other things
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natwralis, vel Divina, genevalis off, & folum comple-
it quedam principia morum per ¢ nota, & ad
Jummum extenditnr ad ea que necefJavia & evidenti
elatione ex illis principiis confequunturs preter illz ve-
rimulta alia funt necefJaria in vepublica ad ejus re-
ciam Gubernationem: & ideo necefJarium fuit ut per
bumanam vationem aligua magis in particulari deter-
minarentur circa ea que per folam rationem natwuralem
definiri non poffint,  Ludo. Molin de Fuft. Thus
much may {office to (hew the Diftractions in and
between the Civil and Common Laws about the
Law of Nature and Nations., Tn the next place
we arc to conflider how Grotius diftinguilheth
thefe Laws.

To maintain the Community of things to be
Natural, Grotins hath framed new Divifions of the
Law of Nature. Firft, in his Preface to his Books
De Fure Belli &+ Pacis, he produceth a Definition
of the Law of Nature, in fuch doubtful, obfcure
and referved Terms, as if he were diffident of his
Undertaking: Next in his firft Book and firft
Chapter he gives us another Diftribution, which
differs from his Doétrine in his Preface,

In his Preface his Principle is, that the Appetite
of Society, that is to [ay, of Community, is an Ai-
_on proper to man. - Here he prefently correéts him-
{elf’ with an Exception, that fome other Creatures
are found to defive Society 5 and withal he anfwers
the Objections thus, tf;at this Defire of Society in
brute Beafts, comes from [ome external Princi-
ple.  What he means by Principium  intelligens ex-
trinfecum, 1 underftand not, nor doth he explain,
nor is it material, noris the Argument he ufeth

: ' to




40  Obfervations uposi H.Grotius

to any putpofes for, admitting all he faith to be
true, yet his Principle fails; for the Queftion is
not, from what Principle this Defire of Society
proceeds in Beafts, but whether there. be {uch
a Defire or no. Befides, here he takes the Appe-
tite of Socicty and Community to be all ope,
whereas many live in Society, which live not in
Community. a ik

Next he teacheth, that the keeping of Society
( cuftodia Societatis ) which in a rude manner ( {aith
he ) we_ bave now expre(fed, is the fountain of that
Law which is praperly fo called. 1 conceive by the
Law properly o called, he intends the Law_of
Nature, though he exprefs not fo much: And to
this appetite of Sociable Communiry he xefers Alie-
ni Abftinentia 3 but hercin it may be he forgets
himfelf, for where there is Commanity there is
neither memwm nor tuum, voOr yet alienum 5 and if
there be no alienum, there can be no alieni abfti-
uentia. To the fame purpofe he faith, that by #he
Law of Nature men mouft ftand to bargainsy Furis
nature fit ftare pactis. But if all things were
common by Nature, how could there be any bar-
gain ?

Again, Gratius télls us, that fiom this fignificati-
on of the Law there bath flowed another larger,
which conlilts ( faithhe ) in Difcorning what de-
lights ws or burts ws, and in judging how. things
[hould be wifely diftributed to each onei This latter
he calls the loofer Law of Nature; the former,
Fus Sociale, the Law of Nature, ftrilily, or proper-
ly taken. And thefe two Laws of Nature (hould bave
place ( faithhe ) though men fbould deny there ge‘:;’t
a oG-
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& God. But to them that believe there is 4 God, there

is another Original of Law, befide the Natural, com=

ing from the free Will of God, to the which onr omn
Underftanding tells us we muft be fubject.

Thus have I gathered the Subftance of what is

moft material concerning the Law of Nature, in
his Preface: |

If we turn to the Book it f¢If, we have a di:
vilion of the Law into

Naturale:
.7 Hs Divinum,
Volntarinm., { Civilé.

Hymanum. | Latits patens;
‘1] S £r jﬁ:l‘ GE-’I’ME

| 4rétits Patens,
[ Sez Patern
LSeu Herile,

In the Definition of Fus Nuaturale he omits
thofe Subtilties of Fus Nature propriz dicium, and
quod laxiss ita dicitur, which we find in his Pre-
face, and gives fuch a plain Definition, as may
fitly agree to the Moral Law. By this it {eems
the Law of Nature and the Moral Law are one

and the fame: ,
Q. Whereas
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. Whereas he affirmeth, that the Alfions about
which 4he Law of Nature is converfant, are lamwful
ar unlawful of themfelves, and thérefore are neceffa-
rily commanded or forbidden by God : by which mark,
this Law of Nature doth not onely differ from Hi-
mane Law, but from the Divine voluntary Law,
which doth not command or forbid thofe things,
which of themfelves, and by their own nature are
Liwoful or wunlawful, but makes them unlawful by
forbidding them, and due by commanding them. In
this he {eems to make the Law of Nature to dif- |
fer from Gods Voluntary Law 5 whereas, in God,
Necelfary and Voluntary are all one. - Salmafius de
Ufwris, in the twentieth Chapter, condemns this
opinion of Grotius 5 though he name him not, yet
he means him, if I miftake not. '

In the next place, I obferve his faying, that
{ome things are by the Law of Nature, not pro-
prié, but reductivé ; and that the Law of Nature
deals not onely with thofe things which are befide the
Will of Man, but alfo with many things which fol-
low the aét of Mans Will : fo Dominian, fuch as is
nowe in Ufe, mans Will brought in: but now that it .
is brought in, it is againft the Law of Naiure, to take
that from thee againft thy Will, which is in thy Do-
MInion.

Yet for all this Gratins maintains that the Law
of Nature'is [o immutable; that it cannot be changed
by God bimfelf. He means to make it good with
a Diftinction, Some things ({aith he ) are by the
Law of Nature, but not fimply) but according
to the certain’ State of things s fa the common wfé
of things was natural a5 long a5 Dominion was not

browght




bronght in5 “and Right for ‘every man to take bis
own by Force, before Laws were made.  Here if
Grotins would have {poken plain, in: ftead of fys
wot  fimply, but according to the ‘certain State of
Things, he would «have (aid, b not immuita-
bly, but for a cervain Time. And thén this Di-
ftinCtion would have run thus; Some things are by
the Law of Nature; but not immutably, bt for 2
certain time. ' This muft needs be thenaked Senfe
of his Diftin¢tion, as appears by his. Explication
in'the Words following, where he faith, that. the
Ceénimon Ufe 'of Things wias nasnral fo long ar domi=
nion was not bronght i : Dominion he faith wad
brought in by the will of man, whem'by this Do:
trine Grotins 'makes to be able to change that
Law which God himfelf cannot thange; as he
faith. " 'He gives a'donble ability'to man§ firft; to
make that no Law ' of ‘Nature, which God made
to he the Law of Nature : And next, to make
that @ Law of “Nature which God made not 5 for
now that Deminion is bréught in, he maintains,
it is againft'the Lawi of Nature to také that which
is in another mans dominion. 110 e
~“'Belides, I find ‘no-Coherence 'in thefe words,
By the Law of Nature .it was right for cvery
man to take bis' own by force, befire. Laws made,
fince’ by the Law. of Nature' no man had any
thing of his ‘owi1 ;°and until Laws' were made,
thete ‘was no Propricty , according €0 his Dos
ctrine. ot AU
Fis' Hymanum  voluntariunm “latins patens, he
makes ' to be ‘the Law of Nations, which '( faith
he ) 'by the Wil of All, ov Many Nations; hath
recetved # power to bind, hie adds, of Miany,/becaufs

Q 2 there
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there 4, as he grants, fcarce any Law to be found
common to all Nations, befides the Law of Nature 5
which alfo is wont to be called the Law of Nati-
onss being common to all Nationse Nay, as he con-
feffeth often, that is the Law in one part of the
World, which in another part of the Warld is not the
Laro of Nations.

By thefe Sentences, it feems Grotins can fcarce
tell what to make to be the Law of Nations, or
where to find it.

Whereas he makes the Law of Nations to have
a binding Power from the Will of men, it muft
be remembred, that it is not fufficient for men
to have a Will to bind, but it is neceffary alfo to
have a Power to bind : Though feveral Nations
have one and the {fame Law.

For inftance, Let it be granted that Theft is
punithed by Death in many Countreys, yet this
doth not make it to be a Law of Nations, be-
caufe each Nation hath it but as a Natural, or Ci-
vil Law of their own Countrey 5 and though it
have a binding Power from the Will of many
Nations, yet becaufe each Nation hath buta Will -
and Power to bind themfelves; and may with-
out prejudice confent, or, confulting of any
Neighbour-Nation, Alter this Law, if they find
Caule, it cannot properly be called the Law of
Nations. That which is the foundation of the
Law of Nations, is, to have it concern fuch
‘ ihings as belong to the mutual Socicty of
Libget8-  Nations among themfelves, as Grotius
confefleth 5 and not of fuch things as have no fur-
ther relation than to the particular Benefit of
cach Kingdom : For, as private men muft ne%]k&

. their
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theirown Profit for the Good of their' Coun-
trey 5 {o particular Nations muft {fometimes re-
mit part of their Benefit, for the Good of many Na-
tions.

True itis, that inparticular Kingdomes and
Common-wealths there be Civil and National

Laws, and alfo Cuftoms that obtain the Force of

Laws : But yet fuch Laws areordained by fome
fupreme Power, and the Cuftoms are examined
judged and.allowed by the fame {upreme Power.
Where there is no Supreme Power that extends
over all or many Nations but only God himfelf,
there can be no Laws made to bind Nations, but
fuch as are made by God himf{elf: we cannot find
that God made any Laws to bind Nations, but
onily the Moral Law; as for the Judicial Law,
though it were ozdained by God, yet it was not

the Law of Nations, but of one Nation only, and

fitted to that Commonwealth.

If any think that the Cuftoms wherein many
Nations do confent, may be called the Law of
Nations, as well as the Cuftoms of any one Nation
may be cfteemed for national Laws: They are
to confider that it is not the being of a Cuftom
that makes it lawful, for then all Cuftoms, even
cvil Cuftoms, would be lawful ; but it is the Ap-
probation of the {upreme Power that gives a Lega-
lity to the Cuftom: where there is no Supreme
Power over many Nations, their Cuftoms cannot
be made legal.

The Doétrine of Grotius is, that God

immediately after the Creation did beftow

Q3 ' upon
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npon Mankind in generdl a Right over things
of inferionr Nature — From whence it
came to pafs, that prefently every man night
fnateh what be would for bis own Ofe, and
[pend -what ke could, and fuch an Ouni-
wverfal Right was then in ftead of Proper-
tys for what every one fo fnatched, . ano-
iher conld mot take frows him but. by In-

Jury-

How' repugnant this Affertion of Grotius is to

the Truth of Hely Scripture, Mr. Sel-
¥ e teacheth usin his Mare Clanfum.fay-
ing, that Adam by Donation from God, Gen.1.28.
was made the general Lord of  all things, not without
fueh a private Dominion to bimfelf, as (without his

Il;’i']l [ ¥ E"

Grant). did' exclude bis Children : aud by Donation
and Affignation, or fome kind " of Ceffion ( before be
ways dead, or left any Heir to fucceed bim) bis- Chl-
drén bad their diftinG Territories by Right of private

Dominion's Abel ‘bad bis Flocks! and Paftures for

them s Cain ‘bad bis Fields for Corn, and the  Land
of Nod where be built bimfelf a City.

This Determination of Mr. Selden’s being con-
{onant to‘the' Hiftory of the Bible, and to natural
Realon) doth contradict the Doctrine of Grotins :
I cannot” ¢onceive why Mr. Selden (hould after-
wards athrm, that neither the Law of Nature, nor
the Divine Law, do cammand or forbid either Com=
anenion of all things v privefe Dominion, bt permit=

teth both.
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As for the general Community between  Nozb
and his Sons,’ which Mr, Selden will have to be
granted to them, Gen. 9. 2. the Text doth not
warrant it for although the Sons are there men-
tioned with Noab in' the Blefling, yet it may beft
be underftood with a Subordination or a Benedi-
Ciion in Succeffion, the Blefling might truly be
fulfilled, if'the Sons ecither under; or after their
Father enjoyed a Private Dominion :- it is not pro-
bable that the private Dominion which God gave
t0 Adam; and by his Donation,” Affignation of
- Ceffion to his Children was abrogated, and’ a
Community of all things inftituted between Nozh
and his Sons, at the time of the Flood : Noah was
left the fole heir of the World, why fhould it’ be
thought that God would dif~inherit him of ‘his
Birth-right, and make him of all the men in 'the
World, the only Tenant in” Common ' with his
Children ? If the Bleffing given to 4dam, Gen. 1.
28. be compared to that given to Noab and hié
Sons, Gen. 9, 2. there will be'found a confidera-.
ble Difference between thofe two Texts: In' the
Benediction of' Adam, we find exprefled a Subdsing
of the Earth, and a Dominion over the Creatures, neéi-
ther of which are exprefled in the Bleffing of Nvab
nor the Earth' there once named, it is only faid,
The Fear of you fball be upon 'the Creaturés, and into
your bands are they delivered 5 then immediately it
follows, Every moving thing fball be meat for yom,
as the green Herb: T%lr: firtt Blefling gave Adum
Dominion ‘ovér the Earth and all Creatures,’ the
latter allows Noah Liberty to ufe the living Ciea-
tures for Food i here is no Alteration or ditni-

Q4 * \pilhing
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pifhing of his Title to a Propriety of all
things but an Enlargement onely. of his Com-
mons.

But, whether,with Grotins, Community came
in at the Creation, or, with Mr, Selden, at the
Flood, they both agree it did not long continue;
Sed veri non eft fimile bujufmodi communionem diw ob-
¢inuiffe, is the confeffion of Mr, Selden. It feems
ftrange that Grotius fhould maintain, that Com-
munity of all things fhould be by the Law
of Nature, of which God is the Author ;5 and yet
{uch Community fhould not be able to continue :
Doth it not derogate from the Providence of God
Almighty, to ordain a Community which could
not continue ? or doth it make the A& of our
Fore-fathers, in Abrogating the natural Law of
Community, by introducing that of Propriety, to
be a Sin of 2 high prefumption ? '

The prime Duties of the Second Table are con-
verfant about the Right of Propriety : but if Pro-
priety be brought in %y a Humane Law ( as Gro-
tius teacheth ) then the Moral Law depends upon
the Will of man. There could be no Law againft
Adultery or Theft, if Women and all things were
common,

Mr. Selden faith, that the Law of Nature, or
of God, nec vetuit, nec jubebat, [ed permifit utrumaque,
Bam nemipe rerim communionem quam privatum Do-
minium. And yet for Propriety ( which he terms
primeva rerum Dominia ) he teacheth, that 4dam
veceived it from God, & Numine acceperat : And for
Community, he faith, We mect with evident foor-
$eps of the Community of things in that donation of
God,: by which Noah and bis three Sons are made
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Domini pro indivifo rerum omninm,  Thus he makes.
the private Dominion of Adam, as well as the
common Dominion of Noab and his Sons, to be.
both by the Will of God. Nor doth he thew how
Noah, or his Sons, or their Pofterity, had any Au-
thority to alter the Law of Community which
Was given them by God. '

In diftributing Territories ( Mr. Selden {aith ) the
Confent, as it were, of Mankind ( paffing their pro-
mife, which hould alfy bind their Pofterity ) did in-
vervene, (0 that men departed from their common Right,
" of Communion of thofe things which were fo diftri-
buted to particular Lords or Mafters. This Diftribu-
tion by Confent of Mankind, we muft take up-
on Credit; for thereis not the leaft proof offered
for it out of Antiquity.

How the Confent of Mankind could bind Po-
fterity when all things were common, is a Point
not {o evident: where Children take nothing by
Gift or by Defcent from their Parents, but have
an equal and common Interelt with them, there is
no reafon in fuch cafes, that the A&s of the Fa-
thers fhould bind the Sons.

I find no Caufe why Mr.Selden (hould call Com-
munity a priftine Right 5 fince he makes it but to
begin in Noah,and to end in Neab’s Children, or
Grand-children at the moft; for he confeffeth the
Earth, é Noachidis feculis aliguot poft diluvium effe
divifam. .

That ancient Tradition, which by Mr. Sel-.
dens acknowledgment hath obtained  Reputa-. ..
tion every where, feems moft reafonable, in
that it tells us, that Noab himfelf, as Lord of
&ll, was duwthor of the diftribution of the
. ' World,
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Warld, and of private Dominion, and that by the
appointment of an Oracle from God, be did confirm
this Diftribution by his laft Will and Teftament,
wbich at bis Death be left in the bands of bis eldeft
Son Sem, -and alfo warned all bis Sons, that none
of them (bould imvade any of their Brothers Domini-
ons, or injure one another, becanfe from thence Difcord
and Civil War wounld necefJarily follow.

Many conclufions in Grotins his Book de Fure
Belli ¢ Pacis, are built upon the foundation of

~ thefe two Principles.

1. The firlt is, That Communis rerum ufus natu-
ralis fuit,

2. The fecond is, that Dominisum quale munc in
stfit eft, voluntas bumana introduxit,

Upon thefe two Propofitions of natural Com-
munity and voluntary Propriety, depend divers
Dangerous and Seditious conclufions, which are
difperfed in feveral places. “In the fourth Chap-
ter of the firft Book, the Title of which Chapter
is, Of the War of Subjeis againft Superionrs s
Grotins handleth the Queftion, Whether the Law
of not refilting Superionrs, do bind us in moft grievous
and moft certain danger ¢ And his Determination
is, that this Law of not refifting Superionrs, [eems to
depend wpon the Will of thofe men who-at firft joyned
themfelves in a Civil Society, from whom the Right
of Government doth come to them ihat governs if
thofe bad been at firt asked, if their Will were to
impofe this burthen upon all, that they fhould choofe
rather to dye, than in any cafe by Arms to repell the
Jorce of Superiours 5 I know not whether they wonld
anfwer, that it was their Will, unlefs perbaps ::?j;b

o
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this addition, if Refiftance cannot be made but with
the great difturbance of the Commonwealth, and Je
fEruciion of many Innocents. Here we have his Re-
{olution, that in great and certain danger, men
may relift their Governours, if it may be without
. difturbance of the Commonwealth : if you would
~ know who fhould be Judge of the greatnefs and

certainty of the Danger, or how we may know it, -
- Grorigs hath not one word of it, {o that for ought
appears to the contrary, his Mind may be that eve-
1y private. man may be Judge of the Danger,
for other Judge he appoints nene; it had been a
foul Fault in {o defperate a Piece of Service, as
the rehiting of Superiors, to have concealed the
lawful Means, by which we may judge of the
Greatnefs or Certainty of publick Danger, before
we lift up our hands againft Aunthority, confider-
ing how prone moft of us are, to cenfure and mi-
ftake thole things for great and certain Dangers,
which in Truth many Times are no dangers at
all, or at the moft but very {mall oness and fo
flatter our felves, that by refifting. our Superiours
we may do our Country laudible Sexvice, without
Difturbance of the Commonwealth, fince the Ef-
fects of Sedition cannot be certainly judged of but
by the Events anly. -

Grotins proceeds to anfweran Objection againfk
this Doctrine of refifting Superiors.  If (faith he)
any man fhall [ay that this vigid Dollrine of dying,
rather then refiting any Injuvies of Superiours, is no
bumane, but a divine Law : It is to be noted, that
men at firft; not by any Precept of God, but of their
own Accord, led by Expevience of the Infirmities of

fe-
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feparated Families againft Violence, did meet to-
gether in Civil Society, from whence Civil Power
took beginning, mbich therefore St. Peter calls an
bumane Ordinance, although elfewbere it be called a
divine Ordinance, becanfe God approveth the wholfome
Inftitutions of mens God in Approving a humane Law
# 10 be thought to approve it as bumane, and in'a bu-
mane Manner.

And again in another place he goeth further,
and teacheth us, that if the Queftion bappen to be
concerning the Primitrve Will of the People, it will
not be amifs for the People that now'are, and whieh
are accounted the [ame with them that were long ago,
20 exprefs their Meaning, in this matterswhich i to be
followed, unlefs it cetainly appear, that the Peo-
ple long ago willed otherwife. lib. 2. ¢. 2.

For fuller Explication of his Judgment about
refifting Superiours, he concludes thus: The grea:-
er the thing is which is to be preferved, the greater is
the Equity which reacheth forth an Exception againft
the words of the Law : yet I dare not ({aith Grotins)
without Difference condenn either fimple men or a leffér
part of the People, who in the laft Refuge of Neceffity,
do fo ufe this Equity, a5 that in the mean time, they
do not forfake the Refpeét of the common Good.

Another Do&rine of Grotius is, that the Empire
which is exercifed by Kings, doth not ceafe to be the
Empire of the People s that Kings whe in a lawful
Order [ucceed thofe who were elected, have the fu-
preme Power by an ufufruliuary Right only, and no
Propriety. .

Furthermore he teacheth, that the Peaple may

choofe what Form of Government they pleafe, and r.bfi::'
' Wil

ad
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Willis the Rule of Right. Populus eligere poteft

qualem vult gubernationis formam, neque ex pre-

ftantia formz, fed ex voluntate jus metiendum
eft. lib.1. c. 3, _

Alfo, that the Pegple’choofing a King may referve
fome Adis to themfélves, and may beftor others upon
the King, with full Ambaritﬁ/, if either an exprefs
Partition be appointed, or if the People being yet - free
do command their future King, by way of a ffand-
ing Command, or if any thing be added by which it
may be underflood, that the King may be compelled or
elfe punifbed.

In thefe Paffages of Grotins which I have cited,
we find evidently thefe Dorines. .

1. Ihat Civil Power depends on the Will
of the. People.

2. That private men or petty Multitudes
may take up Arms againf? their Princes.

3. That the lawfulleft Kings have no
Propriety in their Kingdoms, but an ufu-
fruciuary Right only : as if the People
were the Lords, and ICings but their Te-
-nants., :

4. That the Law of Not refifting Superi-
ours, is a humane Law, depending on the
Will of the People at firft.

5. Lhat the Will of the firft People, if it
be not known, may be exponnded by the Peo-
ple that now are.

No
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""No Doubt but Grotius forefaw what Ufes the
People might make of thefe Doctrines, by conclu-
dirig, if ' the chief Power be in the People, that
then it is lawful for them to compel and’ punifh
Kings as oft as they mifufe their Power: There-
fore. he tells us, he rejecis the Opimion of them, who
eviery where and without Exception will have the chief
Power fo be [0 the Peoples, thatit is lawful for them
t0 “compel and puniflr Kings as oft s they mifiefe ther
Power s and this Opinion he confefleth if it be alto~
pether veceived, hath. been and may be the Canft of
many Evils. This cautelous Rejection qualified
with-thele Terms of every where without . Exception,
and altogether, makes but a mixt Negation, part-
ly . megative, and partly affirmative (which our
Lawyers call'a negative Repugnant ) which' brings
forth this modal Propofition, that in fome Places
with Exception;, 'and infome fort the People may com=
pel and- punifps their Kings.

. But let us {ee-how Gratins doth refute the ge-
neral Opinion, that Pesple may correli Kings. He
frames his Argument in thefe words, It is lawful

for every man to yield himfelf to be a private Servant

io'whom be pleafe. What fhould binder, but that alfo
it may be lawful for a free People fo 1o yield them-
felves to ome or more, that the Right of governing
them be fully f¢t over without retaining any part of the
Right 2 and you muft not [ay, That this may not be
prefumed, forwe do not wow [eek, what in a doubt-
ful café may be prefiemed, but what by Right niay be
done.. Thus far is the Argument, in which the
moft that is proved ( if we gratifie him, and

yield his whole Argument for good ) is this, th?t
FE2E
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the Peaple may grant away their Power without
retaining any parti . But what is this to whae the
People have 'done? for though the People may
give away their Power without' Refervation of
any part to.themfelves 5 yet if they kave not fo
done, but have refetved a' part, 'Grotins muft con-
fefs, . that the Peoplé may compel and punifh  their
Kings if they tranfgrefs: ifo  that by his F: avour,
the:Point will be,  riot: what' by Right may be
done, but what in this doubtful cafe hath been
done, fince by his own Rule it isithe Will and
Meaning  of the. firft' People 'that joyned in  Soci-
Y, that muft regulate the Power of - their Suc-
eeffours. el
~ But on Grotins fide it may - be urged, that in 4ll
Prefumption the People have given away theiz
whole Power to Kings, unlefs they can prove they
have referved a part ; for if they will have any
Benefit of a Refervation or Exception, it lieson
their part to prove ‘their Exception, and not on
the Kings Part who are in Pofleffion. Lk

This Anfwer, though in it {elf it be moft juft
and good 5 yet of all men Grotiss miay not ufEi,
For he faves the People the Labour of proving the
primitive Reférvation of their orefathers, by ma-
king the People that now' are competent - Expofi-
tors of the meaning of chofe it Anceftors, who
may juftly be prefumed, not to have been cichiek
{o. improvident for ‘themfelves, or' {o ‘negligent
of all their Pofterity,  when by the Law of Nature
they were free and had all things common, 4¢7an
Inftant with any Condition of Limitation to give
away that Libérty and Right of | Commimity,
and

k
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and to make themfelves and their Childien eter-
nally {ubject to the Will of fuch Governours ag
might mifufe them without Controul. |
On the behialf of the People, it may be further
an{wered to Grotixs, that although our Anceftors
had made an abfolute Grant of their Liberty, with-
out any Condition expreffed, yetit muft be ne-
ceffarily implyed, that it was upon condition to
be well-governed, and that the Non-perfermance
of that implyed Condition, makes the Grant
void 5 Or, if we will not allow an implicit Con-
dition, then it may be {aid, that the Grant in it
{elf was a void Grant, for being unreafonable, and
a violation of the Law of Nature, without any va-
luable Confideration. What found Reply Gro-
tins can return to fuch Anf{wers, I cannot con-
ceive, if he keep himfelf to his firft Principle of
natural Community. As Grotius’s Argument
againft the People is not {ound, o his Anfwer to
the Argument that is made for the People, 1s not
{atisfactory. It is objected, that be that ordains,
is above bim that is ordained. Grotins an{wers, Ve-
rum duntaxat eft in ea conftitutione cujus effeins per-
petso pendet & voluntate conftituentis, non etiam in ea
que ab initio eft voluntatis, poftea ver? effelium. babet
neceffitatis, quomodo mulier virum fibi conftituit, cui
parere femper babet neceffe. The Reply may be,
that by Groties’s former Doétrine the very Effeé
of the Conftitution of Kings by the People, de-
pends perpetually upon the Will of ther that
Conlftitute, and upon no other Necefhty : he will
not {ay, that it is by any neceflity of the Law of
Nature, or by any pofitive Law of God ; he teach-

eth,

.......
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de Jure Belli & Pacis, ~ §7
eth, that son Dei precepto, fed Ponte. men entred
into Civil Society, that it i§ an Humane Ordj-
nance, that God doth onely approve it #2 fuips-
nient, and bumano mods. He cells us turcher, that
Populus poteft eligere qualem vult gubernationis for-
mam, © ex voluntate jus metiendum ot 5 that the
People may give the King as Jittle Power as they
will, and for as little time as they pleafe, that they
may make temporary Kings, as Diciators and Proo-
Clors = jus quovis tempore evocabile, id eft precarium 3
as the Vandals in Africa, and the Goths in 8 paih,
would depofé their Kings as oft as they difpleafed
them, borsum enim aGius irriti poffsnt reddi ab his
qui poteftatem revocabiliter dederunt, ac protude non

idem et effecius nec jus idem. Here he doth teach

In plain words, the Effe¢t doth depend upon the

Will of the People. By this we may judge how

.~ Amproperly he ulcth the inftance of a Woman, that

appoints her felf a Husband, whom (he mutt al-
wayes neceffarily obey, fince the neceflity of the
continuance of the Wives obedience depends upon
the Law of God, which hath made the Bond of
Matrimony indiffolvable.  Grotins will not fay the
like for the continuance of the Subjects obedicnce
to the Prince, neither will he fay that Women
may choofe Husbands, as he tells us the Peorle
may choofe Kings, by giving their Husbinds
as little Power, and for as lictlca Time as they
pleafe. :

Next, it is obje@ed, that Titors who are fet over
Pupils may be removed, if thzy abufe their Power,
Grotins anlwers, In tutore hac procedit qui fupeviorem
habet, at in imperiis qitia progre(fus non datur in infi-

ki
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nitum, omnino in aligua perfona aut cotu confiftens
dum eft : We muf}t ftay in [ome one Perfon, orina |
Mudtitude, whofe faults ( becanfe they bave no fu= & A
periorer Fredge above them ) God hath witnefJéd that W

he will have a particular care of, either to revenge ‘
them, if be judge it needful, or to tolerate them, either |
for Pumifbient, or Tryal of the People. It is true, in |
| Kingdomes we cannot proceed in infinitum, yet "
we may, and muft go to .the higheft, which by ! R
Grotius his Rule is the People, becaufe they firft 1§ 4w
made Kings, {o that there is noneed to ftay in 3 1%
aliqua perfona, but in cate, in the People, fo that o
by his Do@rine Kings may be punithed by the By ¢

People, but the faults of the People muft be left to S 4w
the Judgment of God. | WL
HiE I have briefly prefented here the defperate In- S i
conveniences which attend upon the Dotrine of B
n the natural freedom and commumnity of all things s ol b
thefe and many more Abfurdities are ealily remo- &4 (i

|

ved, if on the contrary we maintain the natural
and private Dominion of Adam, to be the fountain Saby

M of all Government and Propriety : And if we sl
SR mark it well, we (hall find that Grotises doth In tuf
I part grant as much 5 The ground why thofe that | dCh

now live do obey their Governours, is the Will | il
of their Fore-fathers, who at the firft ordained “f I
Princes, and, in obedience to that Will, the Chil-

e

dren continue in fubjection 5 this is accordingto f ap
the mind of Grotius : {o that the Queftion is not Chi
Whether Kings bave a fatherly Power over their Sub- -
jecis, but bow Kings came firft by it. ~ Grotins will the

have it, that our Fore-fathers being all free;made | [,
an Affignment of their Power to Kings 5 the other 8§ & ;
opinion |

|
|
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opinion denies any fuch general fteedom of ouf
Fore-fathers, but derives the Power of Kings from
the Original Dominion of Adam.

‘This natural Dominion of Adam may bé proved
.out of Grotins himfelf, who teacheth, that gene-
vatione jits acquiritur Parentibits in Liberos, and that
naturally no. other can be forend, but the Parents to
vhomt the Government hould belong, and the Right of
Rauling and Compelling them doth bilong to Parentss
And in another place he hath thefe words, {peak-
ing of the firlt Commandment, Parentum nomine,
gui natatrales fint Magiftratus, etiam alios Relfores
par e[t ingelligi, quorum authoritss Socictatem bunas
am continet : and if Parents bz natural Magi-
ftrates, Children muift needs bz born natural Sub-
Jects. ,
But although Gratins acknowledge Parents to
bz natural Magifirates, yet he will have it, that
Children, when they come to full age, and arc
{eparated from their Parents, are free from natural
-Subjection.  For this he offers proof out of 4ri-
fFatle, and out of Sctipture.  Firlt, for Ariffetl:y we
muft note, he doth not teach, that every {eparation
ot Children of full age, is an Obtaining of liberty,
as if that men when they come to years, might vo-
luntarily {eparate themfelves, and calt off thei¥
natural Obzdience 5 but Ariftatle {peaks onely of
a paflive Separation ; for he doth not fay that
Children are fubject to. Pasents wntil they do [epa-
rate, bur he (aith, until they be féparated, ety 10N
the Verb of the Palfive Voice. That is,. until by
Law they be feparated : for the Law (" which
s nothing elfe bur the Will of him that hath

R 2 the
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the Power of the Supreme Father ) doth in many
cafes, for the publick Benchit of Society, free Chil-
dren from fubjection to the Subordinate Parent, {o
that the natural Subjeétion by fuch Emancipation
of Children, is not extinguithed, but onely aflu-
med and regulated by the Parent paramount.
Secondly, Grotius cites Numb. 30. to prove that
the Power of the Fathers over the Sons and Daugh-
ters, to diffolve their Vows, was not perpetual, but
during the time only whillt the Children were part of
the Fathers Family., But if we turn to the Chap-
ter, we may find that Grotius either deceives him-
felf,or us; for there is not one word in that Chap-
ter concerning the Vows of Sons, but of  Daugh-
ters only, being in their Father’s Family 5 and the
Being of the Daughter in the Father’s Houfe,mean-
eth only the Daughter’s being a Virgin, and not
married, which may be gathered by the Argnment

.of the whole Chapter, which taketh particular or-

der for the Vows of Women of all Eftates. Firft,
for Virgins, in the third verfe. Secondly, for
Wives in general, in the fixth verfe. Thirdly, for
Widows, and Women divorced, in the ninth
verfe. There 18 no Law for Virgins out of their
Father’s houfes 5 we may not think they would
have been omiitted, if they had been free from
their Fathers; we find no freedom in the Text
for Women, till after Marriage : And if they were
married, though they were in their Father’s hou-
fes, yet the Fathers had no power of their Vows,
but their Husbands.

If, by the Law of Nature, departure from the
Fathers houfe had emancipated Children, why
doth the Civil Law, contrary to the Law of Na-
ture,

11
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ture, give Power and Remedy to Fathers for to
recover by Action of Law their Children that de-
part, or are taken away from them without their
Confent? Without the Confent of Parents the
Civil Law allows no emancipation. _

Concerning Subjection of Children to Parents,
Grotins diftinguitheth three feveral times.

The firlt is the time of Imperfeéi Fudgment,

The fecond is the time of Perfet Fudgment =
but whilft the Son remains part of the Fatber’s Fa-
mily.

‘;i"hf: third is, the time after be bath departed out
of bis Father's Family.

In the firflt time he faith, All the afions of Chil-
dren are under the dominion of the Parent s.

During the fecond ‘time, mben they are of the
age of m.—;twejﬁdgmmt, they are uuder their Fa-
ther's Command in thofe ations onelypwhich are of mo-
ment for their Pavents Family. In other aftions the
Children bave a Power or moral Faculty of doing,
but they are bosnd in thofe alfo to ftudy alwayes to
pleafe their Parents, But fince this Dutyis net by
force of any moral Faculty, as thofe former ave, but
onely of Piety, Obfervance, and Duty of repaying
Thanks s it doth not make any thing void which is
done againft it, as neitber a gift of any thing is void,
being made by any Owner whatfoever, againft the
rutles of Parfimony.

In both thefe times,the Right of Ruling and Com-
pelling s ( as Grotius acknowledgeth ) comprebend-
ed fo far forth as Children are to be compelled to their
Duty, or amended; although the Power of a Parent
deth [0 followw the perfon of @ Father, that it cannot be
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pielled away, and transferred upon anotber, yet the Fa-
ther may naturally pawn, or alfo [ell bis Son, if vhere
be need.

In the third time he faich, the Son is in all things
Free, and of bis, own A: *rfunt;r . always that Dm}
remaining of P :"nf and Obfervance, the canfe of which
is ptr‘r:., vzl o chis triple diftinction, though
Grotins allow Children in fome cafes during the
fecond, and in all cafes dmmg the third time to
bz fm. and of their own Power, by a moral Fa-
culty : yet, in that he confefleth, in aEf cafes Chil-
dren are bound 1o [tudy always to pleafe their Parents
out of Piety and Duty, the caufe of which, as he
ﬁlh*‘t, ir I-,r;upa: sal : ‘[Lm“mt CONCEIve, how m any
cafc Children can naturally have any Power or
moral Far:ult} of doing what they pleafe without
tl eir Parents lc*:uc fince they are alwayes bound

o ftudy to pleale their Parents. And t'mm_‘,h by
thf‘ Imsvf fome Nations, Children, when they
attain to years of Dilcretion, have Power and Li-
berty in many ations 5 yet this Liberty is granted
them by Pofitive and Humane Laws oncly, which
are madc by the Suprcme Fatherly Power of Prin-
ces, who Regulate, Limit, or Afflume the Authori-
ty of inferiour Fathers, for the publick Benefit of
the Commonwealth : fo that naturally the Power
of Parents over their Children never ceafeth by
any HLIurmum but only by the Permiffion of the
tranfcendent  Fatherly power of the Supreme
Prince, Children may be difpenfed with, or pri-
vileged in fome Lafcs,, from obedience to {ubordi-
nate Parents, :

T'U' Iiu
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Touching the Point of difflolving the Vows of
Children, Grotins in his lalt Edition of his Book
hath corrected his firft : for in the firft he teach-
eth, that the Power of the Father was greater over
the Daughter dwelling with.him, than over the Son;
for ber Vow be might make void, but not bis : But
inficad of thefe words, in his laft Edition, he faith,

that the Power over the Son or Daughter 1o diffolve
Vows, wis not perpetnal, but did indure as long as
the Children were a part of their Fathers Family,
About the meaning of the Text out of which he
draws this Conclufion, I have already fpoken.

Three wayes Grotins propoundeth, wherchby
Su%;:'eme Power may be had.

ielt, By full Right of Propricty.

Secondly, By an Ufafrncinary Right.

Thirdly, By a Temporary Right.

The Roman Diators, faith he, had Supreme
Power by a Temporary Righty as well thofe Kings who
are firft Elelied, a5 thofe that in a lawful Right fitc-
ceed to Kings elecied, bave Supreme Power by an wfit-
frulinary Right : fome Kings that bave got Supreme
Power by a juft Wary or into whofe Power (ome Peo-
ple, fur avoiding a greater Evil, bave [0 yielded then:-
Jelves, as that they have excepted nothing, have a full
Right of Propriety,

Thus we find but two means acknowledged by
Grotius, whexeby a King may obtain a full Right of
Propriety in a Kingdome : Tbat i, either by a juft
W ar, or by Donation of the People.

How a War can be jult without a precedent
Title in the Conquerour, Grotins doth not thew 3
and if the Title onely make the War juft, then no

R 4 other
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other Right can be obtained by War, than what

the Title brmgfth y for a jut War doth oncly put
the Conquerour in poffiffion of his old, Right, but
not create a New.  The like which Gmum faith
of Succeffion, may be faid of War. Succeffion (faith
he) isno T itle of a Kingdome, which gives a Form
to the ﬁ:fgf om, but a Continuation of the Old 5 for
the Right which began by the Eleéiion of the Family,
iy continued L}- Succeffions wherefore, fo much a5 the
firft Elcéiion gave, fo much the .3zncqﬁrm b.‘r‘mg.r. So
to a Conquerour that hath a Title, War doth not
give, but put him in poffeffion of a Right : and
except the Conguerour had a full Right of Propri-
ety at firlt, his Conqueft cannot give it him: for
if originally he and his Anceftors had but an ufu-
fructuary Right, and were outed of the poffefii-
on of the Kingdom by an Ufurper : here, though
the Re-conqu cft be a moft jult War, yet fhall not
the Cunq-_z.'u ur in this cale gain any full Right
of Propriety, but muft be remitted to his ufuiru-
ﬂfh,.w Right onely : for what ]ufhu‘: can it be,
that the In}umf_e of a third Perlon, an U.ﬁtrr-‘:r
(hould prejudice the People, to the devefting of
them of that Right of Propriety, which was refer-
ved in their fislt Donation to their Elected King,
to whom they gave but an ufufruuary Right,
as Grotins conceiveth ? Wherefore it feems impolTi-
ble, that there can be a jult War, whereby a full
R]ght of Propricty may be gained, according to

Grotius’s Principles. For if a King come in by

Conqueft, he mult either conquer them that have
a Governour, or thofe Pmph, that have none:

1f they have no Governour, then they are a- free
Peo-
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People, and fo the War will be unjuft to, conquer
thofe that are Free, efpecially if the Freedom of
the People be by the primary Law of Nature, as
Grotius teacheth : But if the People conquered have
a Governour, that Governour hath either a Title
ornot 5 If he have a Title, it is an unjuft War
that takes the Kingdom from him : If he have no
Title, but only the Poffeffion of a Kingdom, yet
it is unjuft for any other man, that wants a Title
~ alfo, to conquer him that is but in poffeffion 3
for it is a juft Rule, that where the Cafes are alike,
be that is in Pe(Jeffion is in the better conditiony In pa--
7i canfa poffidentis melior conditio.Lib. 2. c. 23. And
this by the Law of Nature, even in the judgment
of Gratius. But if it be admitted, that he that at-
tempts to conquer have a Title, and he that is in
pofieifion hath none : here the Conquelt is but in
nature of a poffeflory Acion, to put the Conque-
rour in pofleflion of a primer Right, and not to
raifea new Title 5 for War begins where the Law
fails: Ubi Fudicia deficiunt incipit Bellum. Lib. 2.
¢. 1. And thus, upon the matter, I cannot find in
Grotius’s Book de Fure Belli, how that any Calfe
can be put wherein by a juft War a man may become
a King, pleno Jure Proprietatis.

All Government and Supreme Power is found-
ed upon publick Subjection, which is thus defined
by Grotius, Publica Subjeciio eft, qua [¢ Populus
homini alicui, aut plueribus hontinibus, aut etiam po-
pulo alteri in ditionem dat. Lib. 2. ¢, 5. If Subjecti-
on be the Gift of the People, how can Supreme
Power, pleno Fure, in full Right, be got by a jult
War ? '
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As to the other means whereby Kings may get
Supreme Power in full Right of Propriety, Grotins
will have it to be, when fome People, for avoiding a
greater Evil, do [0 yield them(elves into anothers Pow-
er, as that they do except nothing. It would be con-
fidered how, without War, any People can be
brought into fuch danger of Life, as that becaufe
they can find no other wayes to defend themfelves,
or becaufe they are {o prefled with Poverty, as
they cannot otherwife have means to fuftain them-
{elves, they are forced to renounce all Right of
Governing themfelves, and deliver it to a King.

But if fuch a Cafe cannot happen, but by a War
onely, which reduceth a People to fuch terms of
Extremity, as compells them to an abfolute Ab-

. zenuntiation of all Sovercignty: then War, which

caufeth that neceffity, is the prime means of ex-
torting fuch Sovereignty, and not the free Gift
of the People, who canmot otherwife choofe but
give away that Power which they cannot keep.
‘Thus, upon the Reckoning, the two ways pro-
pounded by Grotins, are but one way; and that
one way, In conclufion, is nd way whereby Su-
preme Power may be had in full Right of Propri-
ety. His two ways are, a Fuft War, or a Donation
of the Peoples a jult War cannot be without a Ti-
tle, no Title without the Donation of the People,
no Donation without {uch a Neceffity as nothing
can bring upon the Donors but a War. So that
how{oever Grotins in words acknowledges that
Kings may have a full Right of Propriety, yet by
confequence he denies it, by {uch circular Suppoli-
tions, as by coincidence deftroy each other, and in
| effect

=




=

BEds I T

-

de Jure Belli & Pacis, 67

effuét he Teaves all People a Right to plead’ in Bar
againft the Right of Propriety of any Prince, eithcy
per minds, OX per drres.

Many times, faith Grotins, it happens, that Wa
is grounded upon Expletive Fuftice, fuftitiam Ex-

Jetricem, which is, when @ man cannot obtain what
be ought, he takes that which is a mich in value,
which in moral Eftimation s the fame. For in War,
when the fame Province cannot be' recovered, to
the which a man hath a Titde, he recovers ano-
ther of the like value. This recovery cannot give
a full right of Propriety : becaufe the Juftice of
{iich a War reacheth na farther than to a compen-
fation for a former Right to another thing, and
therefore can give no new Right.

I am bound to take notice of a Cale put by
Grotins, amongft thofe Caufes which he thinks
fhould move the People to renounce all their Right
of Governing, and give it to another. It may al-
fo bappen (faith he ) that a Fatber of a Family
polfeffing large Territovies, will not reccive any man to
dwell within bis Land upon any other - condition,
And in another place, he faith, that a/l Kings are
a0t made by the People, which may be [ufficiently wun-
derftood by the Examples of a Father of a Family
receiving Strangers under the Law of Obediences  Iny
both thele Paffages we have a clofe and curt, ac-
knowledgment, that a Father of a Family may be
an abfolute King over Strangers; without Choice of
the People s now 1 would know whether fuch Fa-
thers of Familics have not the fame abfolute Pow-
er over their own Children, without the Peoples
Choice, which he allows them over Strangers :

et 30 i
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if they have, I cannot but call them Abfolute pro-
prictary Kings, though Grotins be not willing to
give themy that Tide in plain terms : for indeed
to allow fuch Kings, were to condemn his own
Principle, that Dominion came in by the Will of the
Peaple 5 and fo confequently to overthrow his
Ufufruituary Kings, of whom I am next to
{peak.

Grotius faith,that the Law of Obeying, or Refifting
Princes, depends spon the Will of them who firft met
in Civil Society, from whom Power doth flow to
Kings : And, that men of their own accord came to-
gether into Civil Society, from whence [prings Civil
Powver, and the People may choofe what Form of Go-
vernment they pleafe. Upon thefe Suppofitions, he
concludes, that Kings, elected by the People, have
but an Ufufruituary Right, that is, a Right to take
the Profit or Fruit of the Kingdom, but not a
Right of Propriety or Power to alienate it. . But
why doth he call it an Ufufruiuary Right 2 It
feems to me a term too mean or bafe to exprefs
the Right of any King, and is derogatory to the
Dignity of Supreme Majelty, The word Ufufra-
éinary 1s ufed by the Lawyers, to fignifie him that
hath the Ufe, Profit or Fruit of {ome Corporal
thing, that may be ufed without the Property;
for of fungible things. ( res fungibiles, the Civilians
call them ) that are fpent or confumed in the
Ule, as Corn, Wine, Oyl, Money, there cannot be
an Ufufrulinary Right.

It is to make a Kingdom all one with a Farm,
as if it had no other U{e but to be let out to him

that can make moft of it : whereas, in truth, it is
the
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the Part and Duty of a King to govern, and he
hath a Right {o to do, and to that End Supreme
Power is given unto him ; the taking of the Profit,
or making Ufc of the Patrimony of the Crown, is
but as a means oncly to enable him to perform
that great work of Government.

Belides, Grotins will'not onely have an elected

- King, but alfo his lawful Succeflors, to have but

an Ufufructuary Right, {o that though a King hath
a Crown to him and to his Heirs, yet he will al-
low him no Propriety, becaufe he hath no Power
to alienate it 3 for he fuppofeth the primary Will
of the People to have been to beftow Supreme
Power to go in Succeffion, and not to be alienable ;
but for this he hath no better proof than a naked
prefumption: Inn Regnir que Populi voluntate delata
Junt concedo non effe prefiumendum eam fuiffe Populi
voluntatem, ut alienatio Imperii [ui Regi permitte-
retur.

But though he will not allow Kings a Right of
Propriety in their Kingdoms, yet a Right of Pro-
pricty there muft be in fome body, and in whom
but in the People ? for he faith, the Empire which
is exercifed by Kings, doth not ceafé to be the Empire
of the People. His meaning is, the Ulfe is the
King’s, but the Property is the Peoples.

But if the Power to alienate the Kingdom be in
him that hath the Property, this may provea com-
fortable Doctrine to the People : but yet to allow
a Right of Succeflion in Kings, and ftill to re-
{erve a Right of Property in the People, may make
fome contradiction : for the Succeilion muft ei-
ther hinder the Right of Alienation which is in the
People,
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People, or the Alienation muft deftroy that Right
of Succeffion, which, by Grorins’s confellion, may
attend upon clected Kings.

Though Groetins confefs, that Supreme Powet
be Vuum quiddam, and in it [elf indivifible, yet he
{aith, Sometimes it may be divided either by parts po-
sential, or [utbjunéiives 1 fake his meaning to be,
that the Government or the Governed may be di-
vided : an Example he gives of the Roman Em-
pire, which was divided, into the Eaft and #eft
but whereas he faith, fieri poteft, &c. It may be,the
People choofing a King, may referve fome Allions to
them(elves, and in others they may give full power
tothe King : The Example he brings ont of Plato
of the Heraclidesr doth not prove it, and it is to
dream of fuch a Form of Government as never
yet had name, nor was ever found in any fettled

‘Kingdom, nor cannot poflibly be without {hange
£ P y g

Contulion.

If it were a thing {o voluntary, and at the plea-
{fure of men, when they were free, to put them-
felves under Subjection, why may they not as vo-
luntarily leave Subjection when they pleafe, and
be free again ? If they had a Iiberty to change
their Natural Freedom, into a voluntary Subjecti-
on, there is fironger reafon that they may change
their voluntary Subjeétion into natural Freedom,
fmce it is as lawful for men to alter their Wills as
their Judgments,

Certainly, it was a rare felicity, that all the
men in the World at one inftant of time (hould
agree together in one mind, to change the Natural

Community of all things into Private Dominion :
for
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for without fuch. an unanimous Confent, it was
not poffible for Community to be altered : for, if
but one man in the World had diffented, the Al-
teration had been unjuft, becaufe that Man by the
Law of Nature had a Right to the common Ufe
of all things in the World ; {o that to have gi-
venr a Propriety of any one thing to any other,
had been to have robbed him of his Right to the
common Ufe of all things. And of this Judgment
the Jeluit Lud. Molina (eems to be, in his Book
De Fuftitia, where he f{aith, Si aliquis de cobabitan-
tibus, &c. If one of the Neighbours will not give bis
Confent to it, the Commonwealth (bould bave no Au-
thority over bim, becanfe then every other man bath
no Right or Authority over bim, and therefore can
they not give Awthority to the Commonwealth over
bim.

If our firlt Parents, or fome other of our Fore-
fathers did voluntarily bring in Propriety of Goods,
and Subjection to Governours, and it were in their
power either to bring them in or not, or having
brought them in, to alter their minds, and re-
ftore them to their firft condition of Community
and Liberty 5 what reafon can there be alleged
that men that now live (hould not have the {ame
power ? So that if any one man in the World, be
he never fo mean or bafe, will but alter his Will,
and’ fay, he will refume his Natural Right to
Community, and be reftored unto his Natural Li-
berty, and confequently take what he pleafe, and
do what he lift; who can fay that fuch.a man
doth more than by Right he may? And then
it will be lawful for every man, when he pleafe,
o
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to diffolve all Government, and Deltroy ‘all Pro-
Perty.

Whereas Grotius {aith, That by the Law of Na-
ture all things were at firff Common s and yet teach-
eth, that aftor Propriety was brought in, it was
againft the Law of Nature to ufe Commutnity 5 He
doth thereby not onely make the Law of Nature
changeable, which he faith God cannot do, bat
he alfo makes the Law of Nature contrary to it
{elf.
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PREFACE:

E do bat flatter onr [elves,
; if' we hope ever to be go- -
verned without an Arbi-

trary Power. No ¢ we mi-
flake, the Queftion s not, Whether theré
fball be an Arbitrary Power s but the only
point is, Who fhall have that Arbitrary
Power, whether oune man or many? There
never was, nor ever carn be any People go-
vern'd without a Power of making Laws,
and every Power of making Laws nmnft be
Arbitrary s For to make & Law according
to Law, 7 Contradiftio in adjeCto. It 7
generally confeffed, that in a Democracy
the Supreme or Arbitrary Power of making
" Laws is in a multitude 5 and fo in an 4-
riflocracy the like Legiflative or Arbitrary
Power is in a few, or in the Nobility. And
therefore by a neceffary Confequence, in 4
Monarchy the [ame Legiflative Power mufh

be in one 3 according to the Rule of Arie
S 2 ftotle,
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! {totle, who faith, Government is in One,
or in a Few, or in Many.

This antient Dolrine of Government,
in thefe latter days hath been firangely re-
fined by the Romanifts, and wonderfully
improved [ince the Reformation, cfpecially
in point of Monarchy, by an Opinion,
That the People have Originally a Power

1 to create f{everal forts of Monarchy, to
| limit and compouad them with other
Forms of Government, at their pleafure.
As for this natural Power of the People,
they finde neither Scripture, Reafon , or
Praitice to juftifieit : For though [everal
Kingdoms bave feveral and diftiné Laws
L one jrom anothers yet that doth not make
14} feveral [orts of Monarchy : Nor doth the
1 difference of obtaining the Suprene Power,
whethér by Congueft, Election, Succelfton,

of Government, 1t is the difference only
of the Authors of the Laws, and not of the
Laws them|elves, that alters the Form of
Goucrnmeent 5 that is, whether one man, or
more than one, make the Laws.

Since the growth of this new Dodlrine,
Of the Limitation and Mixture of Monar-
chy, i# # moft apparent, that Monarchy
hath been crucified (as it were) between
iwo

or by any other way, make different forts |
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two Thitves, the Pope and the People sfor
what Principles the Papifts make ufe of
for the Power of the Pope above Kings, the
wery [ame, by blotting ont the word Pope,
and putting “in the word People, the Ple-
bilks take up to ufe againfp their Sove-
raigns. -
If we wonld truely Rnow what Popery
7, we [ball finde by the Laws and Statutes
of the Realm, that the main, and indeed
the only Point of Popery, isthe alienating
and withdrawing of. Subjeéts from their
Obedience to their Prince, to raife Sedi-
tion and Rebellion : If Popery and Po-
pularity agree iz this Point, the Kings of
Chriftendome , that have [haken off the
Power of the Pope, have made no great
bargain of it, if in place of one Lord a-
broad, they get many Lords at home within
their own Kingdons. -

I cannot but reveremce that Form of
Government which was allowed and made
ufe of for God's own People, and for all
other Nations. - It were Impicty, to think
that God, who was careful to appoint Ju-
dicigl Laws for his chofen People, would
not furnifp them with the beft Forne of Go-
vernment : or to imagine that the Rules

given in divers places 12 the Gofpel, by
S 3 ourY
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Mfﬁeﬁd Saviour and his Apofiles, for 0-
bediencero Kings, fhonld now, like Alma-
nacks out of date, be of no #fe to wss be-

caufe it js pretended, We have a Form of

Government now, »ot once thought of in
thofe days. 1t is a fhame and fcandal for
#5 Chriftians, to [eek the Original of Go-
vernment frow the Inventions or Filtions
of Poets, Orators,Philofophers,and Heather
Hiftorians,who all livedthonfands of Tears
4fter the Creation, and were ('in a manner)
78norant of it : andto negleit the Scriptures,
which bave with more Authority moft par-
ticularly given ws the true Grounds axzd
Principles of Government.

Thefe Confrderations canfed me to [eruple
tbis Modern piece of Politicks, touching Li-
mited 474 Mixed Monarchy : axnd finding
70 other that prefented ws with the nature
and means of Limitation azd Mixture, but
an Anonymus Authour 3 I have drawn a
Jew brief Obfervations upon the moft confi-
derable part of his Treatile, in which ¥
defire to receive [atisfation from the Au-
thour himfelf, if it may be, according to
bis promife in bis Preface 5 or if not from
bin, from any opher for hine.

THE
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u P Here is fcarce the meaneft man of

L e gt the multitude, but can now in thele
4 A TRyl days tell us that the Government
il {feat) REes of ihe Kingdomz of England i a LI-
& TSN MITED and MIXED Monarchy:

" . And it is no marvail, finceall the difputes and ar-
guments of thefe diftra@ed times both from the

m

” Pulpit and the Preffe to tend and end in this Con-
o clufion.

| The Author of the Treatife of Monarchy hath
4 copioufly handled the nature and manner of Limit-
! ed and Mixed Monarchy, and is the firft and one-
e Iy man (that T know) hath undertaken the task of
o deferibing it 5 others onely mention it, as taking it
] for gl'aﬂtfd-

Docor Ferne gives the Author of this Treatif®
of Monarchy this teftimony, that the Mixture
. of Government i more accurately delivered  P.3.
| " and wrged by this Treatife than by the Author
g S4 of

&
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of the Fulier Anfwer.  And in another place Do&or
Ferne faith, heallows his diftin&tion of Mo-
narchy into Limited and Mixed, P.13}

I have with {ome diligence looked over
this Treatife, but cannet -approve of thefe di-
ftinctions which he propounds ; I fubmit the rea-
{ons of my diflike to others judgements. 1Iam
fomewhat conhdent that his doétrine of Limited
and Mixed Morarchy is an opinion but of yefterday,
and of no antiquity, a meer innovation in policy,
not {oold as New England, though calculated pro-
perly for that Meridian. For inhis firft part of
the  Treatife which concerns Monarchy in Gene-
ral, there is not one proof, text, or example in
Scripture: that he hath produced to juftifie his con-
ceit of Limited and Mixed Monarchy. Neither
doth he afford us {o much as one paflage or reafon
cut of Ariffotle, whofe books of Politicks , and
whole natural reafons are of greateft authority and
credit with all rational men,  next to the f{acred
Scripture : Nay, I hope I may affirm, and be able
to prove, that 4rift. doth confute both limited and

mixed Monarchy , howfoever DoGor Ferne
P.6, think thefe néw opinions to be raifed upon

Arift. principles,  As for other Polititians or
Hiltorians, either divine or humane, ancient or mo-
dern,our Auchor brings not one to confirm his opi-
nions 5 nor doth he, nor can he thew that ever any
Nation or people were governed by a limited or
mixed Monarchy.

Machivel is the firlt in Chriftendome that T can
find that writ of a Mix:d Government, but not one
fjf”:tb!l:l of a Mixed ﬂrfm:m'cfgy . EIE,, n his difcourfes
or difputations upon the Decades of Livy, falls {0

cnamoy-
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enamored with the Roman Common-wealth, that
he thought he could never fufficiently grace that
popular government, unlefs he faid, there was
fomething of Monarchy init: yet he was never
fo impudent asto fay, it was a mixed Monarchy.
And what Machivel hath f{aid for Rome, the like
hath Contarene for Venice. But ‘Bodin hath layed
open the errors of both thefe, as-alfo of Polybinus,
and fome few others that held the like opinions.

As for the Kingome of England, if ‘it have found

out a form of Government (as the Treatife layeth
it down) of fuch perfedtion asnever any people
could; It isboth a glory to the Nation, and alfo
to this Author,who hath firft decipher’d it.

I now make my, approach to the Book it felfs
The title is, 4 Treatife of Monarchy, The hxlt
part of itis, of Monarchy in General : Where hrft,
I charge the Author, that he hath pot given us
any definition or” defcription of Monarchy in Ge-
neral: for by'the rules of method he fhould have
firlt defined, and then divided : for if there be
{tveral forts of Monarchy, then in fomething chey
muft agree, which makes them to be Monarchies 5
and in f{omething they muft difagree and differ,
which makes them to be {everal forts of Monarchies.
In the firlt place he thould have thewed us in what
they all agreed, which muft have been a definition
of Monarchy in General, which is the foundation
of the Treatife; and. except that be agreed upon,
we fhall argue upon we know not what. T prefs
not this main omiifion of our Author ont of any hu-
mour of wrangling but becaufe I am confident that
had he pitched upon any definition of Monarchy in

. GCHC-.-
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General, his own defnition would have confuted
his whole Treatife: Befides, I find him pleafed to
give us a handfome. definition of Abfolute Monar-
chy, from whence I may infer, that he knew no
other definition that would have fitted all his other
forts of Monarchy ; it concerned him to have pro-
duced it, left it might be thought there could be
no Monarchy but Abfolute. +

What our Author hath omitted, I (hall attempt
to {upply, and leave to the fcaming. And, it
fhall be a real as well as nominal definition of Mo-
narchy. A Monarchy is the Government of one alone.
For the better credit of this definition, though it
be able to maintain it {elf, yet I (hall deduce it
from the principles of our Author of the Treatife
of Monarchy.

We all know that this word Monareh is com-
pounded of two Greck words, M@ and dgxén
agyév is imperare, to govern and rule 5 w8 fignifics
one alone.  The underftanding of thefe two words
may be picked out of our Author. .Firft, for Go-

vernment he teacheth us, it is Poteftatis ex-
P.1. ercitizem, the exercife of a moral power 5 next
he grants us, that every Mbnarch (even his limited
Monaxch) muft have the Supream power of the State
P.i% in bin, fo that bis power muft no way be li-
;7 mited by aiy power above biss for then be were
aot a Monarch, but a [nbordinate Magiftrate. Here
we have a fair confeflion of a fupream unlimited
power in his limited Monarch : if you will know
what he means by thefe words fispream power,
turn to his 26 ‘page, there you will finde, Supream
power is either Legiflative, or Gubernative, and that

she Legiflative poyver is the chief of the two 5 he makes
| i both
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both fupream, and yet one chief: thelike diftinéti-
on' he hath before, ‘where he faith, The pow-
er of Magiltracy , in refpeci of its degrees , is P.s,
Nomathetical or Architelionical 5, and Guber-
native or Executive : by thefe words of Legiflative,
Nomothetical, and Arebiteéionical power, in plain
Englith, he undexftands @ power of muaking Laws s
and by Gubernative and Executive, a power of putting
thofe Laws in execution, by judging and punifhing
offenders.

The refult we have from hence is, that by the
Authors acknowledgment, every Monarch muft
have ‘the {fupream power, and that fupream power
is, a power to make laws : and howfoever the Au-
thor makes the Gubernative and Executive pow-
er a part of the fupream power 5 yet he confeffeth
the Legiflative to be chicf, or the bigheft degree of pow-
er, for he doth acknowledge degrees of fupream
power 5 nay, he afcerwards teacheth us, that
the Legiflative power is the beight of power, to  P.40.
which the other parts are fubfequent and fub-
fervient : if Gubernative be fabfervient to Legifla-
tive, how can Gubernative power be fupream?

Now let us examime the Authots Limited Mp-
narch by thefe his own yules s he tells us, .
that in a moderated, limited, flinted, condi- P.1z,
tionate, legal or allayed Monarchy, (for all thefe
terms he hath for it) the fupream power nuft be
reftrained by, fome Law according to which this power
was given, and by direction of which this power muft
aét 5 when in a line before he faid,that the Monayehs

ower muft not be limited by any power above bis -
yet here he will have his fupream power reftrained ;
not limited, and yet reftrained : is not a reftraint,
a
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a limitation ? and if reftrained , how is it fu-
pream? and if reftrained by fomeLaw, is not the
power of that Law, and of. them that made that
Law, above his {upream power ? and if by the di-
rection of fuch Lawonely he muft govern, where
is the Legiflative power, * which is the chief of
fupream power ? When‘the Law muft rule and go-
vern the Monarch, and not the Monarch the Law,
, he hath at * the moft but a Gubernative or
P.14. Executive power: If bis authority tranfcends
its bounds , if it command beyond the law,
and the Subjelt is not bound legally to fichjeciion in
fuch cafes, and if the utmoft extent of the law of the
land be the meafire of the Limited Monarchs
P.16. power, and Subjelts dury,where (hall we find
the {upream power, that Culmen or apex po-
teftatis, that prime dexen which our Author faith,
muft be in every Monarch : The word ¢, which
fignifics principality and power, doth allo fignihe
principinm, beginning s which doth teach us, that
by the word Prince, or principality, the principinm
or beginning of Government is meant 5 this, if it
be given to the Law, it robs the Monarch, and
makes the Law the primummobile 5 and fo that
which is but the inftrament, or {ervant to the Mo«
narch, becomes the mafter.  Thus much of the
word Jpxére
The other word is %@, [olus, one alone: the
Monarch muft not only have the {upream powes
unlimited, but he mult have it alone (with-
P.15. out any companions.) Our Author tcache
cthus, He is no Monarch if the Supream power
P.17. be notinone. And again he {aith, if you put

the apex poteftatis , or fuprean power., en
the
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the whole body, or a part of it, you deflray the being of
Monarchy. )

Now let us fee if his mixed Monarchy be
framed according to thefc his own  principles:
Firft, he faicth, i@ mixed Monarchy the [overaign

power muft be oviginally in all three Eftates. And a-

~ gain, his words are, The three Eftates are all [harers
in the [ipream power ——— the primity of [hare in
the fispream power is in One. Here we find, that
he that told us the fupream power muft be in one,
will now allow his mixed Monarch but one fhare
only of the fupream power, and gives other (hares
to the Eftates: thus he deftroys the being of Mo-
narchy, by putting the fipream power, or culmen po-
teftatis, or @ part of it, in the whole body, or a part
shereof > and yet formerly he confeffeth, that
the power of Magiftracy cannot well be divi-  P.5.
ded , for'it is one fimple thing, or indivifable
beam of divine perfection : but he can make this
indivifable beam to be divifable into three {hares,
I have done with the word Mo@-, folus, alone.

I have dwelt the longer npon this defiition of
Monarchy, becaufe the apprehending of it out of
the Authors own grounds, quite overthrows both
his Monarch Limited by Law, and bis Monarch Mix-
ed with the States. For to Govern, is to give a
Law to others;and not to have a Law given to Go-
vern and limit him that Governs: And to: go-
vern alone, is not to have fharers or compani
ons mixed with the Governor. Thus the two
words -of which Monarchy is compounded, con-
tradi@ the two forts of Monarchy which

‘he pleads for; and by confequence bis whole
Treatife : for thefe two forts of limited and  mix-

ed
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ed Monarchy take wp (in a manner) his whole
Book.
I will now touch fome few particular paffages in
the Treatife.
P.2. Our Author firlt confefleth, it is Gods
expreff ordinance there (hould be Government 5
and he proves it by Gen. 3. 16. where God or-
dained Adam to rule over his Wife, and ber defires
were tobe fubject to bisy and as hers, {oall theirs
that fhould come of her. Here we have the ori-
ginal grant of Government, and the fountain of
all power placed in the Father of all mankind ;
accordingly we finde the Jaw for obedience to go-
vernment given in the terms of honosur thy Father :
not only the conftitution of power in general, but
the limitation of it to one kind (that is, to Mo-
narchy, or the government of one alone) and, the
determination of it to the individual perfon and
line of Adam, are all three ordinances of God.
Neither Eve nor her Children could cither limit
Adams power, or joyn others with him in the go-
vernment 3 and what was given unto 4dam, was
given in his perfon to his pofterity. This pater-
nal power continued monarchical to the Floud,
and after the Floud to the confufion of Babel : when
Kingdoms were firft ere€ted, planted, or fcattered o-
ver the face of the world, we finde Gen. 10. 11. it
was done by Colenies of whole families, over which
the prime Fathers had fupream power, and were
Kings, who were all the {ons or grand-children of

“Noab from whom they derived a fatherly and regal

power over their families, Now if this fupream

power was {etled and founded by God himfelf in

the fatheshood, how is it poffible for the people
to
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to have .any right or title to alter and difpofe
of it otherwife? what commiffion can they (hew
that gives them power either of limitation or mix-
swre? It was Gods ordinance, that Supremacy
fhould be unlimited in Adsm, and as large asall
the a&s of his will : and as in him, {o inall o-
thers that have fupream power, as appears by the
judgement and {peech of the people to Fofbsah
when he was fupream Govemour, thefe are their
words to him, Al that thow commandeft us we will
dos whofoever be be that doth rebel againft thy com-
mandment , and will not bearken unto thy words in
all that thow commandeft him, be [hall be put to death :
we may not fay that thefe were evil Councellours
or flattering Gourtiers of Fofbuab, or that he him-
{clf wasa Tyrant for having fuch arbitrary pow-
er. Our Author, and all thofe who athrm that
%;:lwer is conveyed to perfons by publick, confent, are
rced to contefs, that it is the fatherly power
that firft inablesa people to make fuch conveyance 3
{o that admitting(as they hold) that our Anceftors
did at firlt convey power; yet the reafon why we
now living do f{ubmit to fuch power, is, for that
our Fore-fathers every one for himfelf, his family,
and pofterity, had a power of refigning up them-
felves and us to a fupream power. As the Scrip-
ture teacheth us that fwpream power was originall
inthe fatherbood without any limitation, {o chwifg
Reafon doth evince it, that if God ordained that
Supremacy fhould be, that then Supremacy muft
of neceflity be unlimited : for the power that limits
muft be above that power which is limited ; if it
be limited, it cannot be fupream: {o that if our
Author will grant fupxeam power to be the ordi-
nance
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nance of God, the f{upream power will prove it
¢If to be unlimited by the fame ordinance, be-
caufe a {upream limited poweris a contradiction,
The Monarchical power of Adam the Father of
all fleth, being by a general binding ordinance
{edled by God inhim and his pofterity by right
of fatherhood, the form of Monarchy muft be
preferr’d above other forms, except the like or-
dinance for other forms can be (hewed: neither
may men according to their relations to the form they
live under, to their affeltions and judgments in divers
refpects, prefer or compare any other form with Monar-
chy. The point that moft perplexeth our Author
and many others, is, that if Monarchy be allowed
to be the ordinance of God, an abfurdity would
follow , that we [hould uncharitably condemn all the
Communities which bave not that form, for violation of
Gods ordinance, and pronounce thofe other powers wun-
lawful. If thofe who live under a Monarchy can
juftific the form they live under to be Gods ordi-
nance, they are not bound to forbear their own
juftification, becaufe others cannot do the like for
the form they live unders let others look to the
defence of their own Government : if it cannot be
provd or fhewd that any other form of government
had ever any lawful beginning, but was brought in
or crected by Rebellion, mult therefore the lawful
and juft obedience to Monarchy be denied to be the
ordinance of God ? _
To proceed with our Authors in the 3 page he
Gaich, the Higher Power is Gods ordinance: That it
refideth in One or more, in [ich or. fuch a way, is
om bumane defignment 5 God by no word binds any
people to this or that form, till they by their own

#& bind themfelves. ~ Becaufe the power and con-
| fent

e

fed




2 Limited and Mixed Monarchy. 567

{ent of the ‘people in government is the burden
ofi the whole - Book, atilﬂ our author expes it
fhould be admitted as ‘a magilfterial poftulation,
without any other proof than a naked fuppofition 5
and fince others alfo maintain that originally Power
was.or now i in the People, & that the firft Kings were
chofen by the Pegple: they may not be offended, if
they be asked in what' {ence they underftand the
word SPEHPIE] becaufe this, as many other words,
hath different acceptions, being fometimes taken
in<a larger, otherwhiles -in a ltri¢ter fence. Li~
terally, and in the largelt {ence, the word Pegple
fignities the whole multitude of mankind 5 but figrn-
ratively and fynecdochically, it notes many times the
major part of a multitude, or {ometimes the better

or the richer, or the wifer, or fome other party
and oftentimes a very {mall part of 'the people, if
there be no other apparent oppofite pasty, hath

the name of the people by prefismption. -

If they underltand that the entire multitude or

'whole people have originally by nature power to

chufe a King, they muit remember, that by their

.own  principles and rules, by pature all mankind

mn  thé world makes but one People, who they
{uppofe to be born alike to an cqual freedome
from fubjection 5 and where {uch freedome is, there
all things muft of neceflity be common: and there-
fore without a joynt confent of the whole people
of the world, no one thing can be made proper
to any one man, but it will be an injury, and an
ufurpation upon the common right of all others.
From whence it follows, that natural freedome.be-
being once granted, there cannot be any one man

chofen a King without the univerfal confent of all
- T the
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the people of the world at one inftant, semine
eontradicente.. Nay, if it be troc that aature hath
made all men frees; though all mankind fliould
conclit in one vote, yet it cannot {cem xeafonable,
that they fhould have power to alter the law of
naturcs for if no man have power to take away
Iis own life without the guilt of. being a murthe-
rer of himfelf, how can any people confer fuch a
power as they have not thenifelves upon any one
man,without being acceflories to- their own deaths
and every particular man become guilty of "being
felode fe ?

If this general fignification of* the word peaple
be difavowed, and men will {uppofe that the people
of particular Regions or Countries have power
and freedome to chufe unto themfelves Kings; then
let them but obferve the confequence: Since na-
ture hath not diftinguifhed the habitable world
into Kingdomes, nor determined what part of
a people (hall belong to one Kingdome, and' what
to another, it follows,-that the original freedome of
mankind being fuppoled, every man is at liberty

to be of what Kingdome he pleafe, and fo every

petty company hath a right to make a Kingdom
by it felf 5 and not onely every City, but every
Village, and "every Family, nay and every par-
ticular man, a liberty to chufe himfclf to be his
own King if he pleafe; and he were a madman
that being by mature free, would chufe any man
but himfelf tobe his own Governour. = Thus to
avoid the having but of one King of the whole
world,we fhall run into a liberty of having as many
Kings as there be men inthe wotld, which upon
the matter, 15 to have no King atall, but to leave
ald
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all men to their natural liberty, which is the mif=
chief the Pleaders for natural liberty do pretend
they would ‘moft avoid, '

But if neither the whole people of the world,
por the whole people of any part of the world
be meant, but only the major part, or fome other
part of 4 part of the world; yet fiill the ob-
jeétion will be the fironger. - For befides that
nature hath made no partition of the world, or
of the people into difti& Kingdomes, and that
without an univerfal confent at one and the fame
inftant no partition can be made: yet if it were
lawful for particular parts of the world by confent
to chufe their Kings, nevertheles their clections
would bind none to {ubje&tion but only fuch as
confented 5 for the major part never binds, but
where fmen at firft either agree to be {o bound, ot
where a higher power {b commands : Now there
being no higher power than nature, but God him-
{elf 5 where neither natute nor God appoints the
major part to bind, their confent is wot binding
to any but only to themfclves who confent.

. Yet, forthe prefent to gratific them fo far as to
admiit that cither by nature, or by a general confent
of all mankind, the world at firlt was divided in-
to particular Kingdomes, and the major part of the
people of each Kingdome affembled, allowed to
chufe their King : yet it cannot truly be faid that
ever the whole pesple, or the major part, or indeed
any ce:mﬁderablfpart of the whole people of any
nation ever affembled to any fuch purpofe.. For
except by fome fecret miraculous inftinct they
fhould all meet at one time, and place; what one
foan, or company of men lfs than the whole
T people
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people hath power to appoint either time or place
of clections, where all be alike free by nature 2 and
without a lawful fummons.it is moft unjuft to bind
thofe that be abfent, The whole people cannot
fummon it {elf 5 one man is fick, another islame, a
third is aged, and a fourth is under age of difcre-
tion: all thefe at {ome time or other, or at fome
place or other, might beable to meet, if they
might chufe their own time and place, as men na-
turally free (hould.

In Affemblies that are by humane politique
conftitution, the {uperior power that ordains fuch
affemblies, can regulate and confine them, both
for time, place, perfons, and other circumftances:
but where there is an equality by nature, there can
be no f{uperior ‘power s there every Infant at the
hour it is born in, hath a like interelt with the
greatelt and wifeft man in the world. Mankind is
like the {ea, ever ebbing or flowing, every minute
one isborn, another dies 3 thofe that are the peo-
ple this minute, are not the people the next mi-
nute, in every inftant and point of time there is a

variation:no one time can be indifferent for all man-

kind to affemble ; it cannot but be mifchievous al-
ways at the leaft toallinfants, and othersunder age
of diferetion 5 not to fpeak of women, eflpecially
Virgins, who by birth have as much natural free-
dome as any other, and therefore ought not to lofe
their liberty without their own confent,

But in part to falve this, it will be faid that
Infants and Children may be concluded by the
votes of their Parents. This remedy may cure
fome part of the mifthicf, but it deftroys the
whole caufe , and at laft flumbles upon the true
original
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original of government. For if it be allowed,
that the ads of Parcutsbind the Children, then
farewel the doétrine of the natural freedome of man-
kind 5 where {ubjection of Children to Parents is
natural, there can be no natural freedome. 1 any
reply, thatnot all Children {hall be bound by their
Parents confent, but onely thofe that are under age :

Tt muft be confidered, that in nature there is no
. aonage 5 if a man bg not bom free, (he doth not

affign him any other time when he (hall attain his
freedome : or if fhe did, then Children atraining
that age,(hould be difcharged of their Parents con-
tract. So- that in conclufion, if it be imagined
that the people were ever but once free from fub-
jection by mature, it’ will prove a meer impofTibi-
lity ever lawfully to introduce any kind of govern-
ment whatfoever, without apparent wrong to a
multitude of people.

It is further obfervable, that ordinarily Chil-
dyen-and Servants are far a greater mumber than
Parents and Mafters 5 and for the major part of
thefe to be able to vote and appoint what Govern-
ment or Governours their Fathers and Maliers
fliall be fubjed unto, is moft unnatural, and in
effect to give the Children the government over

their Parents.

To all this' it may be oppofed, What need dif-
pute how a people can chufca King, fince there be
multitude of examples that Kings have been, and,
are now adays cholen by their people? The an-
{wer is, 1. The quettion is not of the faf, but.
of the right , whether it bave been done by a
natural, or by an wfirved vight. 2. Many Kings
are, and have: bin chofen by {ome fmall pait ota

E e people,
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people 5 but bythe the whole, or major part of a
Kingdom' not any at all. Moft have been elered
by the Nobility, Great men, and Princes of the
blood, as in Poland, Denmarke, and in Sweden;
not by any collecfive or reprefentative body of any
Nation: fometimes a fa&ious or feditious City,
or a mutinous Army hath fet up a King, but none
of all thofe could ever prove they had right or
juft title cither by natwre, or any otherwife, for
fuch clections. We may refolve upon thefe two
propofitions : 1. That the people bave no power or
right of themfelves to chufe Kings. 2. If they bad
any [ich right, it is not poffible for them any way law-
fully to exercifé it.

You will fay, There muft necellarily ‘be a right in
[omebody to eleii, in café a King die without an Heir,
Fariwer, No King can die without an Heir, s long
as there is any one man living in the world. Tt may be
the Heir may be unknown to the peoplesbut that is
no fault in nature, but the negligence or ignorance
of thofe whom it concerns. But if a King could
die without an Heir, yet the Kingly power in that

cafe fhall not cftheat to the whole people, but to -

the fupream Heads and Fathers of Families; not
as they are the people, but guatenus they ave Fa-
thers of pcople, over whom they have a fupream
power devolved unto them after the death of their
{overaign Anccftor : and if any can have a right
to chufe a King, it muft be thefe Fathers,by confer-
ring their diftinét fatherly powers upon one man
alone,  Chief fathers in Scripture are accounted
as all the people, as all the Children of Ifracl, as
all the Congregation, as the Text plainly expounds
it {clf, 2 Chr. 1. 2. where Solomon {peaks to All
2% AR O RO Ifracl,
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Ifrael; that s, 1o the Captains. the Fudges, and t9
every Governour, the CHIEF OF THE FATHERS:
and fo the Elders of Ifracl are expounded to be
the chief of the Fathers of the Children of Ifracl
1 King. 8, 1. and the 2 Chr. 5. 2.

If it be objected, That Kings are not now: (as

- they. were at the il planting or peopling of the

world) the Fathers of their People or Kingdoms,
and that the fatherhood hath loft the right of go-
verning 5 An anfwer is , That all Kings that now
are, OF €Ver WErg, arg, or werc cither Fathers of
their people , oF the Helirs of fuch Fathers, or
Ufurpers of the right of {uch Fathers. It isa truth
undeniable, that there cannot be any multitude of
men whatfoever, cither great, or {mall, though
gathered  together «from the feveral comers and
remotelt regions of the world, but that in the
{ame multitude, confidered by it felf, there i5 one
man amongft them that in nature hath a right to
be the King of all the refi, as being the next
Heir to Adam. and all the others {ubject unto
him : every man by nature is a King, or a Subject :
the obedience which all Subjeds yeild to Kings, IS
but the paying of that duty which is due to the

~ fupream f2therhood 3 Many times:by the aék either
_of an Wlurper him{clf, or of thofe that (et him up,

the true Heir of a Cyown is difpoffefled, God -
ufing the minifiry of the wickedeft men for the re-
moving and {ctting up of Kings: in fuch cafes

 the Subjects obedicnce to the fathefly power mut

¢o along and wait upon Gods providence, who
only hath right to give and take away King-
domes, and ‘thereby to adopt Subjects into the o=

bedience of another fathery powers agcording, 10
- ” T a4 that
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that of Ahfff‘- Margoen 15 o pon Raheron & Famheix eirar. A
Monarchy or Kingdom will be a fatherly government,
Ethic.l. 8. ¢, 12.

However the natural freedome of the people be
cried up as the fole means to determine the kind
Government and the Governours - yet in the clofe,
all the favourers of this opinion are conftrained
to grant that the obedience which is due to the
fatherly power is the true and only caufe of the
{ubjection which we that are now living, give to
Kings, fince none of us gave confent to govern-
ment, but only our Fore-fathers ac and confent
hath concluded us,

Whereas many confefs that Government only in
the abftradi is the ordinance of God, they are not
able to prove any fuch ordinance in the Scripture,
but only in the fatherly power, and therefore we
find" the Commandment  that enjoyns obedience
to fuperiours, given in the terms of Honowr thy Fa-
ther : {0 that not onely the power or right of govern-
ment, but the fom of the power of governing, and
toe petfon baving that power , are all the ordinance
of Ged : the firlt Father had not only fimply pow-

cr, but power Monarchical, as he wasa Pather, -

immediately from God. For by the appeointment
of God , as foon as Adam was created he was Mo-
narch of the World, though he had no {ubjects s
for though there could not be a@ual government
until there were Subjects, yet by the right of na-
ture it was due to Adam to be Governour of his'
pofierity :  though not in aé, yet at leaft in ba-
bit, Adam was a King from his Creation: And
In the ftate of innocency he had been Governiotir

of his Children; for the integrity of excellency of

the
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the fubjects doth not take away the order or emi-
nency of the Governour,  Eze was fubject to Adam
before he finned 5 the Angels,who are of a pure na-
ture,are fubjeét to God:which confutes their faying,
who in difgrace of civil Government or power
fay it was brought in by fin :' Government as to
couctive power was after fin, becaufe coaction {up-
pofeth {ome diforder, which was not in the ftate of
innocency :  But as for direltive’ power, the condi-
tion of humane nature requires it, fince civil fociety
cannot be imagined without power of Government:
for although as'fong as men continued  in the flate
of innocency they might not need the diretion
of Adam in thofe. things which were neceffarily
and morally to be done's - vet' things éndifferent, that
depended meerly on their free will,might be direct-
ed by the power of 4dams command.

If we confider the fixlt plantations of the world
which were after the building of Babel when the
confufion of tongues was, we may find the di-
vifion of the earth into diftinét Kingdomes and
Countries, by feveral families, whereof the Sons
or Grand-children of Noah were the Kings or
Govermnours by a fatherly right 5 and for the pre-
{ervation of this power and right in the Fathers,
God was pleafed upon feveral Families to beftow
a Language on each by it {elf; the better to unite
it into a Nation or Kingdom as appears by the
words of the Text, Gen. 10. Thefe are the Fami-
Jies of the Sons of Noah, after their generations in
their  Nationsy and by thefe were the Nations divi-
ded in the earth after'the floud : Every one after HIS

. TONGUE, AFTER THEIR FAMILIES in their

Nations,

The
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The Kings of England have been gratioufly plea-
{ed to admit and accept the Commons in Parli-
ament as the reprefentees of the Kingdom, yet re-
ally and truly they are not the reprelentativerbody
of the whole Kingdom,

The commons in. Paxliament are not the repre-
{entative body of the whole Kingdom ; they do
not reprefent the King, who is the head and prin-
cipal member of the Kingdom 3 nor do they re-
prefent the Lords, who are the noblerand highey
part of the body of the Realm, and are perfonally
prefent in Paxliament, and thercfore need no re-
prcfentation,, The Commons onely reprefent a
part of the lower or inferior part of the body of
the, People, which axe the Free-holders worth 403,
by the year, and the Commons or Free-mgn of
Citics and Burroughs, or the major part of them,
All which are not one quarter, nay, nota tenth
part of the Commons of the Kingdom ; for in
every Parilh, for one Free-holder there may be
found ten that are no Free-holders : and anciently
beforc Rents were improved , there were nothing
neer {o many Free-holders of 40s. by the year as
now are to be found.

The f{cope and Conclufion of this difcourfe and
Argument is, That the people taken in what notion
or {enfe foever, either diffufively, coliefiively, or re-
prefentativelys have not, nor cammot exercile any
right or power of their own by nature, cither in
chufing or in regulating Kings. But whatfoever
power any people doth lawfully exercife, it muft
receive it from a fupream power on carth, and
practice it with {uch limitations as that {uperior
power (hall appoint.  To return to our Author.

! He
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He divides Monaxchy mtn{ Enedk .
Abfoluse’ Monarveby (faith be) isy when the  P.6,
Severaignyy s [o fullyin ones that # bath no ~
dimits or bounds under God but his own will. This
definition of his ¥ embrace. < And as before T charg-
ed our Author formot giving us a definition” of
Monarchy in general, £0 | sow  note him for not
affording us any definition of any other particular
kind ‘of Monarchy but onely of abfolute : it may
peradventure make fome doubt that ' thete is ne
other fort but only that which he calls abfolrite.
Concerning ‘abfolute Monarchy, he grants, that
{fiuch weie the antient Eaftern’ Monarebies, and ‘that of the
Turk and Perfian at this dayHerein he {aith very truel
And we muft remembér himsthough he do not men-
tion them, that the Monarchs of Fudab and Ifracl
muft be comprehended under the number of thofe he
calls the Eaffern Mbnarchies': and truly "if he had
{aid that all the antiént Monarchics of the world
had been ablolute,I thould not have quarreld at him,
nor do I know who could have difproved him.
Next it follows, that Abfolute Monarehy is, when
a people are abfolutely refigned up, or vefign up them-
Jelves to be governed by thewvill of Oneman — Where
men put themfelves into this utmoft degree of fubjection
by oath and contrai, or are borw and brought unto it
by Gods providence. T hoth thefe places he ac-
knowledgeth  there may be other means of obtain-
ing a Monarchy, befides the contract of a Nation or
peoples religning up “thém{clves to be governed,
which' is contrary to what he after faies, ‘
that the fole mean or voot of all Sovegaignty,is  P.12,
the confent and fundamental contrali of @ Na-
fiau of nens : More-
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Moreover; the Author determines,. that Abfolute
Monarchy is a lawfyl government, and that men may
be born and brought wnto it by Gods providences it
binds them, and. they muft abide it ,- becaufe an oath
20 a lawful thing is obligatory. =~ This Polition of
his I approve, but his Rea[gn doth not fatisfie;
for men are bound to obey a lawful Governour,
thopgh neither they nor their Anceftors ever took
cath, |

Then he proceeds,& confefleth that in Rom.
P.7. 13, the power which then was, was Abfolute :
yet she Apaftle not excluding it, calls it Gods
ordinance, and commands [ubjeiion to it So Chrift
commands Tribute to be paid, and pays it himfelf s
et # was ‘an arbitrary tax, the produltion of an ab-
Jolute power.  Thefe are the loyal expreffions of
our Author touching abfolute or arbitrary Monar-
chy. .1 do the rather mention thefe paffages of our
Author, becaufe very many in thefe days do not
ftick to maintain, that an arbitrary or Ab{lute
Monarch not limited by law, is all one with a
Tyrant; and to be govemed by one mans will,
15 to be made a flave. Itisa queltion whether
our Author be not of that minde, when he faith,
abfolute fubjeciion is fervitude : and thereupon a late
friend to limited Monarchy affirms in a
P.5s4. difcourfe upon the queftion in debate be-
between the King and Parliament, TFhat
to make a King by the ftandarvd of Gods word, is to
make the Subjecis (laves for conftience fake. A hard
faying, and I doubt whether he that gives this
cenfure can be excufed from blafphemy, It isa
bold {pecch, to condemn all the Kings of Fudab for
Tyrants, of to fay all their Subjecis were flaves, But
cCr=
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certainly the man doth not know neither what 2.
Tysant is, or what a Slave is: indeed the words
are frequent enough in every mans mouth , and
our old Englith Tranflation of the Bible ufeth fome-
times the word Tyrant 5 but the Authors of our
new Tranflation have been fo careful, as not once
to ufe the word,but onely for the proper name of a
man, 4. 19.9. becaufe they find no Hebrew word
in the Scripture to fignifie a Tyrant or a Slave.
Neither Ariftotle, Bodin, norx Sir Walter Rawleigh,
(who were all men of deep judgement) can agree
in a definition or defcription of Tyranny; though
they have all three laboured in the point.  And I
make {ome queftion whether any man cau poflibly
deferibe what a Tyrantis,and then tell me any one
man that ever was in the world that was a Tyrant
according to that defcription. '

1 return again to our Treatife of Monarchy,
where T ﬁnt% three DEGREES of abfolute Mo-

narchy.

1. Where the Monarch, whofe will is the law, doth

_ fet bimfelf no law to rule by, but by commands of bis

ovwn judgement as he thinks fit.

2. When be [ets a law by which ke will ‘ordina
rily govern, referving to bimfelf a liberty to vary froms
it as oft a5 in bis difcretion be;thinks FIT; and in this
the Soveraign is a5 free as the former.

3. Where be not onely fets arule; but promifeth
in many cafes not to alter it 5 but this promije or en=
gagement is an after-condefcent or ad of “grace, nat
diffolving. the abfoluste. Oath of fubjeciion which went
before it

For the firlt of theft three, thereis no queftion
but it is a pure abfolute Monarchys but as iﬁ:
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the other two , though he fay they be avfolute;
yet-in regard they fec themfelves limits or daws
to govern by, if it ;pleafe:our. Author to term them
limated Monarchs, 1 will not oppofe him; yet 1
muft tell him, that his third degice of abfolute
Monarchy 15 {uch a kind, as I believe, never hath
been, nor: ever «can ‘be in 'the world, For a Mo-
narch to promife and engage in many calks mot
to alter 2 lmw, it is moft neceflary that thofe many
cafes fhould be particularly exprefled at the bar-
gain making. Now he that underfltands the nhatare
and condition of all bumane laws, knows that
particular cales are infinite, and not comprehenfible
withio any xules or laws : and if many cafcs
fhould be comprehended, and' many omiteed, yet
even thofg that were comprehended would admit of
varicty of interpretations anddifputations ;. there-
fore ~our Author doth not, mor can tell us of
any fich referved cafes promifed by any Mo-
narch, :

Again, *here he faith, dnsafier-condefeent or. A6
of grace doth . not diffolve 1he abfolute Qath of

fubjection which went before it 5 though in thishe

fpeak true; yet fill he fcems to infinuate, that an
Oath onely binds to [ubjetiion, which Qath, as he
would have us believe, was at firft arbitrary i
whereds Subjects are bound to obey Monarchs
though they never take oath of fitbjeition, as well
as.childen are bound to obey their parents, though
they never fweartodo ity - |
- Next, his dittincton between the rule of
P.7.  power,and the exercife of it,is vain ; forito ride;
P.1.- 1s t0 exercife power: for: himfelf faich, chat
Government is poteftatis exercicium, - #he exere
vife of a moral power: Latily,
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Laftly, whereas our Author faith, & Monarch
cannot break_ bis promife without fins let me add,

that if the fafety of the peopley falus populiy e
guire a breach of the Monarchs pmflznf then
the fin, if there be any, is ‘rathet in the making,
than, breaking of the promife 5 the. [afety of the peos
phe is an exception implied in every Monaxc '
‘promife.

But it {eems thefe thrée degrees of Monarchy
do not fatisfic our Authors heé is not confent o
have a Monarch have a Law or rule to go- . v
vern by, but he mult have thisdimitation or | P12
Law to be ab externo, from fomebody elfe, and
not from the determination of the Monarchs own wills
and therofore he faith, By original conftitmtion the
[iciety publick confers on one man a power by limird
contraél, refigning themfelves to.be governed 1
by fich a Law : alfo before he told us, the Puaa3e
fole means of Severaignty is the.confent and '

. fundamental contrati s which confent puts them in their

ower, which can be no more nor other than .is con~
veyed 1o them by fich conrati of fubjeltion. 1f the
{ole means of “a limited Monarchy be the confent
and fundamental contra& of a Nation, how is-it
that he faith, A4 Monarch may be limited by after-
candefcent ? is an aftexr-condefcent all one withia
fundamental contract’, with original and radical
conftitution ? why yea: he tells usit is a fecundary
original conftitution, a fecandary original, that:s,
a fecond firft : And if that condefcent be an aébok
grace,, doth not this condefcent to a limitation
come from the free determination of ' the ' No~
narchs will 2 If he cithex formally; or vivinally
(as our Author fuppofeth ) ' defers bis abfolnte

or
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or arbitrary power which be hath by conqueft, or othes

right.
gﬂnd if it be from the free will of the Monarch,
why doth he fay the limitation muft be b
P.8. externo? he told us before, that fubjection
' cannot be diffolved or Ileffer’d by an A& of
grace coming afterwards : but he hath better be-
thought himfelf, and now he will have aéis of
grace to be of two kinds, and the latter hind may
amonnt (as he faith) 10 a refignation of abfolure My
narcby. But canany man believe that a Monarch
who by conqueft or other right hath an abfolute
arbitrary power, will voluntarily refigne that ab-
{olutenefs, and accept fo much power oncly as
the people fhall pleafe to give him, and {uch laws
to govern by as they fhall make choice of ? can
he (hew that ever any Monarch was fo gracious or
Kind-hearted as to.lay down his lawful power
frecly at his Subjecks feet ? is it not fufficient grace
if fuch an abfolute Monarch be content to fet
down a Law to himfelf by which he will ordina-
rily govern, but he muft needs relinguifh his old
independent commiffion, and takea new one from
his Subjedts, clog’d with limitations ?

Finally, I obferve, that howfocver our Author
fpeak big of the radical, furidamental, and original
power of the people as the root of all Soveraignty:
yet in a better moode he will take up, and be
contented with a Monarchy limited by an after-
condefcent and a&t of grace from the Monarch
himfelf.

Thus T have briefly touched his grounds of
Limited Monarchy s if now we fhall ask, what
proof or examples he hath to juftifie his doctrine,

- he

hes
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heis as mute asa fith: onely Pythagoras hath faid
it, and we muft belicve him 5 for though our Au-
thor would have Monarchy to be limited, yet he
could be content his opinion fhould be abfolute,
and not limited to any. rule or example.

The main Charge I have againft our Author
now remains to ‘be difcufled 5 and it is this, That
inftead of a Treatife of Monarchy, he hath brought
forth a Treatife of Anarchy, and that by his own
confeflions fhall be made good.

Fixtt, he holds, A4 limited Monarch tranfcends bis
bounds if be commands beyond the law 5 and the
Subjet legally is not bound to fiebjection in fuuch
cafes. |

Now if you ask the Author who fhall be judge
whether the Monarch tranfecend his bounds, and
of the exceflfes of the foveraign power s
His anfwer is, There is an impoffibility of con- P.16.
ftituting a judge to determine this laft cons
troverfie. —— I conceive in a limited legal P.17.
Monarchy there can be no flated internal Fudge
of the Monarchs aiiions, if there grow a fundamental
variance betwixt bim and the community. — — There
can be no Fudge legal and conftituted within that
form of government. In. thefe anfwers it appears,
there is no Judge to determine the Soveraigns
or the Monarchs tran{grefling his fundamental li-
mits: yet our Author is very cautelous, and f{up-
pofeth onely a fundamental variance. betwixt the
Monarch and the Community ; he is afhamed to
put the queftion home. 1 demand of him if there be
a variance betwixtthe Monarch and any of the
meaneft perfons of the Community, who fhall be
the Judge? for inftance, The King commands me,
\Y% or
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or gives judgement againt me: 1 zeply, His com-
mands ave illegal, and bis judgment not according to
Law: who muft judge? if the Monarch bimfelf
juedge, then you deftroy the frame of the State, and
make it abfolute, {aith our Author; and he gives
his reafon : for, to define @ Monarch to a Law, and

« then to make bim judge of bis own deviations from thas

Law, i to abfolve him from all Law. On the
other fide, if any, or all the people may judge, then
you put the Soveraignty in the whole body, or pare
of ity and deftroy the being of Monarchy. Thus our
Author hath caught himfelf in a plain dilemma 3
It the King be judge, then he is no limited Mo-=
narch 5, If the people be judge, then he is no

- Monarch at all.  So farewell limited Monarchy, nay

farewell all government if there be no Judge.
Would you know what help our Author hath
found out for this mifchief? Firft, he faith,
P,14. that a Subject is bound to yield to a Ma-
giltrate, when be cannot, de jure, challenge
obedience, if it be in a thing in which be can poffibl
without fubverfion, and in which bis alt may not :‘;i
made a leading cafe, and o bring on a prefeviption

againft  publick liberty : ﬁgain he f{aith, _

P.a7. If theait in which the exorbitance or tranf-

greffion of the: Monarch is [uppofed to be, be
of leffer moment, and not [triking at the very being of
that Government, it ought to be born by publick, pa-
tience , vather than to endanger the being of the

State, The like words he ufes in another
P.qg. place, faying, If the will of the Monarch

exceed the limits of the law, it ought to be
fubmitted to, {6 it be not contrary to Gods Larw,
nor bring with it [ich an evil to our [elves, or the

publick

.....
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a Limited and Mixed Monarchy. 283

W that we cannot be accelfary to it by obeying.
e are but fig-leaves to cover the nakednels of

our Authors limited Monarch, formed upon weal
fuppofals in cafes of leffer moment. For if the
Monarch be to govern onely according to Law,
no tranfgreffion of his can be of {o fmall moment

_if he break the bounds of Law, but it is a fub-

verfion of the government it felf, and may be
made a leading cafe, and fo bring on a prefcrip-
tion againft publick liberty 3 it ftrikes at the very
being of the Government, and brings with it fuch
an evil, as the party that {uffers, or the publick
cannot be acceflory to: let the cafe be never {o
{fmall, yet if there be illegality in the at, it ftrikes
at the very being of limited Monarchy, which is to
be legal : unlefs our Author will fay, asin effe
he doth, That his limited Monarch muft govern
according to Law in great and publick matters
onely, and that in {maller matters which concern
private men, or poor perfons, he may rule accord-
ing to his own will.

Secondly, our Author tells us, if the Mo- P.17.
narchs ali of exorbitancy or tranfgreffion be mor-
tal, and fuch as fuffered diffolves the frame of Governa
ment and publick, liberty, then the illegality is to be
Jet open, and redrefment fought by petition s which if
failing, prevention by refiftance ought to be . and if it
be apparent, and appeal be made to the confciences of
mankind, then the fundamental Laws of that Monar-

. chy muft judge and pronounce the fentence in every mans

confeiencesand every man ([0 far as concerns bim ) muft
followo the evidence of Truth in bis oren foul to oppofe or
not to oppafe, according as be can in confeience acquit or

condemn the aéi of the governowr or Monarch.
V a Where-
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Whereas my-Author requires, that the deftrudirve
nature of illegal commands fhonld be (et open : Sure-
ly his mind is, That each private man in his par-
ticular cafe (hould make a publick remonftrance
to the world of the illegal aét of ‘the Monarchs
and then if vpon his Petition he cannot be re-
licved according to his defire, he ought, or it is
his duty to make refiltance. Here I would know,
who can be the judge whether the illegality be
made apparent? it is a main point, fince every
man is prone to flatter himfelf in his own caude,
and to think it good, and that the wrong or
injuftice he fuffers is apparent, when other mo-
derate and indifferent men can difcover no fuch
thing: and in this cafe the judgement of the com-
mon people cannot be gatherr:d or known by any
poffible means; or if’ it could, it were like to be
various and erronious.

Yet our Author will have an appeal made to the
confecience of all Man-kind, and that being made, he
concludes, The fundamental Laws muft judge, and

pronownce [entence in every mans confcience.
P.18. Whereas he faith, The Fundamental Laws

muft judge s 1 would very gladly leam of |

him, or of any other for him, what a Fundamen-
ral Law is,or elfe have but any one Law named me
that any man can fay is a Fundamental Law of

the Monarchy. I conféfs he tells us, that
P.38. the Common Laws are the foundation, and

the Statute Laws are [uperftruéiive; yet I
think he dares not {ay that there 1s any one branch
or part of the Common Eaw, but that it may be
taken away by an alt of Parliament: for many
points of the Common Law ('de fado ) have, and

(de
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(de jure) any point may be taken away. . How
can that be called Fundamental, which hath and
may be removed, and yet the Statute-Laws ftand
firm and ftable? It is contrary to the nature of
Fundamental, for the building to'ftarid when the
foundation is taken away. |

Befides, the Common Law is generally acknow-
ledged to be nothing elfe' but common ufage or
cuftome, which' by length of time onely obtains
authority : So that i¢ follows in time after Govern-
ment, but cannot go before it; and be the rule
to Government; by any original or radical con-
ftitution, ' '

Alfo the Common Law being unwritten, doubt-
ful, and difficult, cannot but be an uncertain rule
to govern by 5 which is againt the nature of 2
rule, which is and ought to be certain.

Laftly, by making the common Law oncly to
be the foundation, Magna Charta is-excluded from
being a Fundamental Law, and alfo all other Sta-
tutes from being limitations to Monarchy, fince the
Fundamental Laws onely are to be judge.

Truly the conftience of all Man-kind is a pretty
large Tribunal for the Fundamental Laws to pro-
pounce fentence in+ It 'is very much that Laws
which in their own nature are -dumb, and always
need a Judge fo pronounce fentence, fhould now
be ablé to fpeak, and pronounce’ fentence them-
{elves : ‘fuch a fentence farely: muft be upon the
hearing of one party onelys for- it is impoffible
for'a Monarch 'to make- his defence and anfwer;
and produce his ‘witnefies, in' every mans confci
ence, in each mans caufe, who will but queftion
the legality of the Momrchs Government. - Ger-
V3 tainly
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288 The Anarchy of

tainly the fentence cannot but be unjuft, where
but one mans tale is heard. For all this, the con-
clufion is, Every man muft oppofe or not oppofe the
Monarch according to his own confeience. Thus at
the laft, every man is brought, by this Do&trine of
our Authors, to be his own judge. AndIallo
appeal to the confciences of all man-kind, whe-
ther the end of this be not utter confufion, and A-
narchy,
Yet after all this, the Author faith,
P.18, ' This power of every mans judging the illegal
acis of the Monarch, argres not a fuperiority
of thofe who judge over him who is judged; and he
gives a pmfnuné: reafon for it 5 his words are, It is
not anthoritative and civil, but moral, vefiding in reafon=
able creatures, and lawful for them to execute. What
our Author means by thefe words, (ot authoritas
tive and civil, but moral ) perhaps 1 underftand not,
though I think I'dos yet it ferves my turn that he
{aith, that refiffance ought to be made, and every man
muft oppofe or not oppofe, according as in confeience he
can acquit or condemn the alis of his Gavernours for
if it enable 2 man to refilt and oppofe his Gover-

nour, without queftion tis authoritative and civil, =

Whereas he adds, that moral judgment is refiding in
veafonable creatures, and lawful for them to execute ;
he feems to imply, that authoritative, and civil
judgement doth not relide in reafonable creatures,
nor can be lawfully executed : Such a conclufion
fits well with Anarchy ; for he that takes away
all Government, and leaves every man to his own
confcience, and {o makes him an independent in
State, may well teach that authority refides not in
yeafonable creatures, nor can be lawfully exf;utedf
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1 pafs from his abfolute and limited Monarchy,
to his divifion or partition (for he allows no divi-
fion) of Monarchy into fimple and mixed, viz. of a
Monarch, the Nobitity,and Commaunity,

Where firft, obferve a doubt of our Au-
thors, swhether a firm union can be in a mixiure: P.2s.
of equalitys he vatber thinks there muft be a pri-
arity of order in one of the three, or elfe there can be
no wnity. He muft know, that priority of ordex
doth not hinder, but that there may be an cqua-
lity of mixture, if the fhares be equal; for he that

" hath the firfk fhiare may have no more than the

others: fo that if he will have an inequality of mix-
ture, a primity of fhare will not E:we the turn :
the firft (hare muft be greater or better than the o-
thers, or elfe they will be equal, and then he cannot
call it 2 mixed Monarchy, where onely a primity of
(hare in the Supream power is in one: gut by his
own confeffion he may better call ita mixed Arifto-
cracy or mixed Democracy, thana mixed
Monarchy, fince he tells us, #he Houfes of  P.56.
Parliament ficre have two parts of the greateft
begiflative authority 5 anc{’ if the King have buta
third part, fure their (hares are equal.

The firft ftep our Author makes, is this, The

foveraign power muft be originally in all threes next
he finds, that if there be an cquality of fhares in
three Ejtates, there can be no gronnd to denominate @
Monarch 5 and then his mixed Monarch might be
thought but an empty title: Therefore in the third
place he refolves us, that #o falve all, 4

power muft be fought ont wherewith the Mo- P25,

“narch muft be invefted, which is not fo great 45

#o deftroy the mixture, nor fo tisulqr as to deftray the
V 4 Monars
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290 The Anarchy of

Monarchy 5 and therefore he conceives it may be in
thefe particulars.

Filt , a Monareh in a mixed Monarchy

P.26. may be f(aid to be a Monarch (as he con-

ceives) if be be the head and fountain of the

power which governs and executes the eftablifbed Laws,

- that 1s, a man may be a Monarch, though he do

but give power to others to governand execute
the ettablithed Laws : thushe brings his Monarch
onc ftep or peg lower fiill than' he was before: ‘at
firft he made us believe his Monarch fhould have
the fupream power, which is the legiflative ; then
he falls from that, and tells us, A limited Monarch
muft govern according to Law onelys thus he
15 “brought from the legiflative to the gubernative
or executive power oncly 5 nor doth he ftay here,
but is taken a hole lower, for now he muft not
govern, but be muft conftitute Officers to govern by
Lawss if chufing Officers to govern be governing,
then our Author will allow his Monarch to be a
Governour, not clfe :- and therefore he that divi-
ded Supream power into legiflative and gubernative,
doth now divide it into legiflative, and power of
conftituting Officers for governing by Laws ; and
this he faith is left tothe Monarch. Indeed you
have lefc him a fair portion of power, but are we
fure he may enjoy this? it feems our Author is
not confident in this neither, and fome others
do deny it him: our Author {peaking of the
government of this Kingdome, faith, The

P.38.  choice of the Officers is intrufted to the' judg-
ment of the Monarch for ought I know :

he 1s not refolute in the points but for ought he
knows , and for ought I know', his Momarch
- 1
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is but titular, an empty title, certain of mo power
at all. ; Bt ex iy
The power of chufing Officers onely, is the ba-
{eft of all powers. Ariffotle ( as I remember) faith,
The{common peaple are fit for nothing bitt to'ehufe Officers,
and. to take accompts : dnd indecd, in'‘all poprelar
governments the multitude perform this work: and
this work ina King puts him ' below all ‘his Sub-
jecks, and makes him the onely fubject in a King-
dome, or the onely man that .cannot Govern :
there isnot the pooreft man of the multitude but
is capable of fome Office or other, and by that
means may f{ometime ‘or other ‘perhaps govern
according to the Laws s ‘onely the King can be no
Officer, but to chufe Officers 3 his Subjects may all
Govern, but he may not. : '
Next, I cannot fee how in true {ence ot Author
can {ay, bis Monarch is the bead and’ fountain of
power, fince his dotrine is, thatin a limited Mo-
narchy, the publick_ fociety by original conftitution con-
e onone man power : is not then the publick fo-
ciety the head and fountain of power, ‘and not the
King? :
Again;when he tells us of his Monarch, that both
the other States, as well conjuniiim as divifim,: be bis
fworn fubjeits, and owe agea"iﬂzse to' bis: commands :
he doth but flout 'his poor Monarch 5 for why
are they called his’ Subjeéts and his Commons?
he (without any complement) is their Subject 3
for they, as Officers, may govern and comman
according toLaw: but he may not, for he muft
judge by his judges in Courts of Juftice ‘onely .
that is, he may not judge or govern at all. »
2 OF




292 The Anarchy of

2. As for the fecond particular,. The fi/e or chief
power in capacitating perfons for the Supream power.And

3+ As to this third particular,The power of convoca-
ting [iuch perfons, they areboth o far from ma-
king a Monarch, that they are the onely way to
make him none, by choofing and calling others to
thare in the Supream power.

4. Laftly , concerning bis Authority being the laft
and greateft in the eftablifbing every Act , it makes
him no Monarch , except he be fole that hath that
Authority 5 neither his primity of (hare in the Su-
pream power, nor bis Authority being laft, no, nor
his baving the greateft Autbority, doth make him a
Monarch, unlefs he have that Authority alone.

Befides, how can he thew that in his mixed Mo-
narchy the Monarchs power is the greateft > The
greateft {hare that our Author allows him in the
Legiflative power, is a Negative voice, and the like
1s allowed ‘to the Nobility and Commons : Aund
truely,a Negative voice is but a bafe term to exprefs
2 Legiflative powersa Negative voice isbuta priva-
tive power,or indeed,no power at all to do any thing,
onelya power to hinder an A& from being done.

Wherefore I conclude,norany of his four,

P.26. nor all of them put into one perfon ,
makes the State Monarchical,

This mixed Monarchy, juft like the limited, ends

in confufion and deftru¢tion of all Government ;

you (hall hear the Authors confeffion, That

P.28, one inconvenience muft neceffarily be in all mix-

ed Governments, which I (bewed to be in limi-

ted Governments 5 there can be no conftituted legal An-

thoritative Judge of the Fundamental Controverfies

arifing between the three Eftates: If fuch do rife; it is
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2 Limited and Mixed Mnudrcﬁ_y, 293
the fatal difeafe of thofe Governments 5 for which o

[alve can be applyed It s a cafe beyond the poffible pro-

vifion of fitch a Government 5 of this gueftion there i no
legal judge. The accufing fide muft make it evident to
every mans Confeience, ——The appeal muft be to the
community, @5 if there were no Government 5 and a by
evidence Conftiences are convinced,they are bound to give
their affiffance. The wit of man cannot {ay more
for Anarchy.

Thus have 1 picked out the flowers out of his
Doctrine about limited Monarchy , and prefented
them with fome bricf Annotations 5 it were 2
tedious work to collect all the learned contra-
di&ions , and ambiguous expreffions that occur in
every page of his Platonick Monarchy the Book
hath fo much of fancy , that it isa better piece of
Poetry then Policy.

Becaufe many may think , that the main Do-
Grine of Jlimited and mixed Monarchy may in it
(&I be moft authentical, and grounded upon ftrong
and evident reafon , althc-ug%n our. Author perhaps
have failed in fome of his expreffions , and be lia-
ble to exceptions : Therefore I will be bold to en-
quire , whether Ariftotle could find either reafon or
example , of a limited of mixed Moparchy s and
the rather, becaufe I find our Author altogether in=
fifts upon a rational way of jultifying his opinion.
No man I think will deny , but that Ariffotle was
{ufficiently curious in fearching out the feveral
forms of Common-wealths and Kingdoms 5 yet I

do not find, that he ever fo much as dreamed of

cither a limited or mixed Monarchy. Several other
forts of Monarchies he reckons up : in the Third

Books of his Politicks , he fpends three whole Chap-
ters
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ters together, upon the feveral kinds of Monarchy.
Firft, in his fourteenth Chapter he mentions four
kinds of Monarchy.

The Laconigue o Lacedemonian,
The Barbarigue.

The ZEfymnetical.

The Heroigue.

The Laconique or Lacedemonian King, ({aith he)
bad onely Supream power when be was out of the
bounds of the Lacedemonian Territories 5 then be bad
abfolute power , bis Kingdom was | ike to a perpetual
Lord General of an Army.

The Barbarique King (faith Ariftotle ) bhad a power

very near to Tyranny s yet they were lawful and Pa-
ternal , becanfe the Barbarians ave of a more firvile
nature than the Grecians, and the Afatiques than the
Europeans 5 they do willingly, withont repining, live
snder a Mafterly Government 5 yet their Government is
[table and [afe, becaufe they ave Paternal and lawful
Kingdoms 5 and their Guards are Royal and not Ty-

ramnical 2 for Kings are guarded by their own Subjeéis,

and Tyrants are guarded by Strangers.
_ The Aifymnetical King ({aith Arift. Jin old time in
Greece , was an Eleltive Tyrant , and differed onely
from the Barbarian Kings, in that be was Eleciive and
not Paternal 5 thefe forts of Kings, becanfe they were
Tyrannical, were Mafterlys but becanfe they were over
Jiech as voluntarily Elected them,they were Regal,

The Heroique were thofe ({aith Ariltotle ) which flon-
rifred in the Heroical times , to whom the pegple did
willingly obey 5 and they were Paternal and lawful ,
becgife thefe Kings did deferve well of the multitude
eitioer
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cithet by teaching shem Arts, “or by Warring forthem 5 -

or by gathering them together when they were difperfed
or by dividing Lands amongft them : thefe Kings bad
Supreme porver in War,in Sacvifices, in Fudicature,

Thefle four {orts of Monarchy hath Ariftotle thus
diftinguifhed , and after ums them up_together,
and concludes his Chapter as if he had forgothim-
felf, and reckons up a fifth kind of Monarchy 3
which is, (aith he, #hen one alone bath Supream pow-
er of all the reft < for as there 8 a domeftical Kingdom
of ‘one houfe , [0 the Kingdom of a City , or of one or
many Nations,is a Family,

Thele are all the forts of Monarchy that Ariffo-
sle hath found out , and he hath firained hard to
make them fo many : fieflt , for his Lacedemonian
King, him{elf confefleth that he was but a kind of
Military Commander in War , and foin effe@ no
more a King than all Generals of Armies : Aad yet
this No-king of his was not limited by any Law ,
nor mixed with any companions of his Govern-
ment: when he was in the Wars out of the Con-
fines of Lacedemon 5 he was, as Ariftorle ftiles him,
aimxesmgs of full and abfolute command,no Law,no
companion to govern his Army but his own will.

Next, for Ariftotles Zfymnetical King , it ap-
pears, he was out of date in Ariftotles time, for he
{aith, he was amongft the antient Greeks, < wis egaioe
“Enaem  Ariffotle might well have {pared the naming
him, (if he had not wanted other forts) for the ho-
nour of his own Nation : for he that but now told
us the Barbarians were of a more {ervile nature than
the Grecians , comes here, and tellsus, that thefe
old Greek Kings were Elective Tyrants. The Bar-
barians did but fuffer Tyrants in fhew, but the old

SENR Gre-
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Grecians. chofe Tyrants indeed 5 ‘which then maft
we think were the greater flaves, the Grecks or the
Barbarians 2 Now if thefe fortsof Kings were
Tytants,we cannot fuppofe they were limited cither
by Lawor joyned with companions : Indeed 4rift,
faith, fome of thefe Tyrants were limited to cer-
tain times and actions , for they had notall their
power for term of life , nor could meddle but in
certain bufineffes 5 yet during the time they were
Tyrants , and in the actions whereto they were li-
mited , they had abfolute power to do what they
lit according to their own will, or elfe they could
not have been faid to be Tyrants. '

As for Ariftotler Heroick King , he gives the like
note upon him, that he did upon the Efjmnet, that
he was in old time x* i hemnis xeiwss in the Heroick
times. ‘The thing that made thefe Heroical King-
doms differ from other forts of Kingdoms, was only
the means by which the firft Kings obtained their
Kingdoms, and not the manner of Government,
for in that they were as abfolute as other Kings
were, without either limitation by Law, or mixture
of companions. |

Lafily, asfor 4rift. Barbarick, {ort of Kings, fince
he reckoned all the world Barbarians except the
Grecians,his Barbarick King, muft extend to all other
{orts of Kings in the world, befides thofe of Greece,
and fo may go under Ariffotles fifth fort of Kings,
which in general comprehends all other forts , and
is no {pecial form of Monarchy.

Thus upon a true accompt it is evident, that the
five {everal forts of Kings mentioned by Ariffotle ,
are at the moft but different and accidental means
of the firlt obtaining or holding of Monarchies 2
an
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| and not real or effential differences of the manner

of Goverment, which was alwaysabfolute , with«
out either limitation or mixture,

‘Imay be thought perhaps tomiftake, or wrong

Ariftotle, in queftioning his diverfities of Kings; but
itfeems Ariftotle himfelf was partly of the fame
mind 5 for in the very next Chapter, when he had
better confidered of the point, he confeffed, that 2o
[peak the truth , there were almoft buttwo firts of Mo-
narchies yoorth the confidering, that is, bis firft or La-
conique fort , and bis fifth or laft fort , where one
alone hath Swupream power over all the reft : thus he
hath brought his five forts totwo, Now for the
firft Of thefe two , his Lacedemonian King, he hath
confefled before, that be was no more than a Genera-
liffimo of an Army, and fo upon the matter no
King atall: and then there remains onely his laf
fort of Kings, where ane' alone bath the Supream
power. ~And thisin fubftance is the final refolution
of Arifterle himfelf: forin his fixteenth Chapter ,
where he delivers his laft thonghts touching the
kinds of Monarchy , hefirft difchargeth his I.4¢0-
nick King from being any fort of Monarchy , and
then givesus two exack rules about Monarchy ; and
both thefe are pointblank againft limited and mix-
ed Monarchy ; therefore I {hall propofe them tobe
confidered of,as concluding all Monarchy to be abfo-
lute and Arbitrary.

- 1. The one Rule is, that be that is Said  Arif.
tobe @ King according to Law, is no Jort  poll, 3,
of Government or Kingdomat all ; 'O viuar ¢, 16,
Pamhive sx fciy ad (@ moheseias.

2, The fecond rule is, that 2 true King 3 be that
rtleth all according to his owon will, =3 ir «l75 férnom.

This
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This latter frees a Monarch from the mixture of
partners or {harers in Government ; as the former
vule doth from limitation by Laws.

Thus in brief I have traced Arifotle in his crab-
bed and broken paflages, touching diverfities of
Kings 5 where he firft finds but four forts, and
then he ftumbles upon a fifths and in the next
Chapter contents himfelf oncly with twoforts of
Kings , but in the Chapter following concludes
with one , which is the true perfe¢t Monarch, who
rules all by his own will: in all this we find no-
thing for a regulated or mixed Monarchy , but a-
gainlt it,

Moxeover , whereas the Author of the Treatife
of Monaxchy affirms itas a prime principle, That
all Monarchies , (except that of the Fews) depend
#pon bumane defignment , when the confent of a [ociety
of men , and afundamental contralt of a Nation , by
original or vadical conftitution confers power 5 He muit
know that 4riff. fearchinginto the original of Go-
vernment, fhews himfelf in this point a better Di-
vine than our Author 3 and as if he had ftudied
the Book of Genefis, teacheth , That Monarchies

fetch their Pedigree from the right of Fathers, and -

not from the gitt or contract of people; his words
may thus be Englihed. A4t the firft, Cities were
Governed by Kings , and [o even to this day are Nati-
ons alfo ¢ for fiuch as were under Kingly Government
did come togethers for every Houfe is governed by a
King, who is the eldeft 5 and [o alfo Colonies are go-
verned for Rindred [ake.  And immediately before, he
tells us, That the firft fociety made of many Houfes
is a Village , which naturally feems 0 be a Colony of a
Houfe, which fome call fofter-brethren, or Children, and
Childrens Children. S

.....
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So in conclufion we have gained Ariffutles judg-
ment in three mainand effential points.

1. A King according to Law makgs no Rind of Go=
vernment.

2. A King muft rule according to bis oron will.

3. The Original of Kings, is from the right of Fa-
therbood.

What Ariffotles judgment was two thoufand
years fince, is agreeable to the Dottrine of the
great modern Politician Bodin : Hear him touching
limited Monarchy: Unto Majefly or Soveraignty
(faith he) belongeth an abfolute power , not fubjeci to
any Law —— Chief power given unto z Prince with con=
dition , is not properly Soveraignty, or power abfolute,
except fich conditions annexed to the Soveraignty , be
direcily comprebended within the Laws of God and Na-
sure.—— Albeit by the [ufferance of the King of Eng-
land , controverfies between the King and bis people are
Jometimes determined by the bigh Conrt of Parliament,
and fometimes by the Lord Chief Fuftice of England 5
yet all the Eftates remain in full (ubjeciion to the King,
who is no ways bound to follow their advice, neither to

| confent 2o their requefts. — It is certainthat the Laws,

Priviledges, and Grants of Princes , have no force but
during their life , if they be not ratified by the exprefs
confent, or by fufferance of the Prince following, efpeci-
ally Priviledges, — Mucb lef5 (hould ‘a Prince be
bound unto the Laws be maketh bhimfelfs for a man
may well receive a Law from another mian, but impoffi-
ble it is in nature for to give a Law unto bimfelf , 70
more than it is to command a mans felf in a matter de=
pending of bis own will. The Law f(aith, Nullaol-
ligatio confiftere poteft, que & voluntate promittentis fta=
gaem capit, - The Soveraign Prince may. derogate :m;_ﬂ
the
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the Laws that be bath promifed and fwornio Keep 5 if
the equity thereof be ceafed 5 and that of bim[elf withe
out the confent of bis Subjeéis. — The Majefty of a
true Soveraign Prince is to be knowon , when the Eftates
of all the people affembled, in all bumility prefent their
requefts and fupplications to their Prince 5 without
having power in any thing, to command, desermine, or
give voice,but that that which it pleafeth the King to like
or diflike,to command or bid.is bolden for Law : where=
in they which bave voritien of the duty of Magiftrates
have deceived themfelves , in maintaining that the
power of the people is greater than the Prince 5 a thing
which canfeth oft true Subjeéis to vevolt firom their obe
dience to their Prince , and miniftreth matter of great
sroubles in Common-voealths 5 of which their opinion
there is neither veafon nor ground :  for if the King be
fithie&t wunto the Affemblies and Decrees of the people ,
he [bould neither be King nor Soveraign , and the Com=
mon-wealth neither Realm nor Monarchy, but a nieer
Aviftocracie.~—-- So we fee the principal point of Sove-
raign Majefty, and abfolute power , to confift principally
in giving Laws wunto the Subjells in general without
their car:ﬁﬂt. Bodin de E.Ep. Lotica® he
To confound the ftate of Monarchy with the Popt
lar or Ariftocratical eftate, is a thing impoffible , and in
effelt incompatible, and [ich as cannot be imagined = for
Soveraignty being of it [elf indivifible, bow can it
at one and the [ame time be divided betwixt one Prince,
2he Nobility, and the people in common 2 The firft mark,
of Soveraign Majefty, is to be of power to give Laws ,
and to command over them unto the Subjeéiss and who
foould thofe Subjeéis be,that fhould yield their obedience
tothe Law , if they fhould bave alfo power to make
the Laws ¢ whofbould be be that could give the Lg:v 2
being
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being bimfelf conftrained to receive it of them , wunto
whom bimfelf gave it 2 [0 that of neceffity we muft
conclude That as no one in particular bath the power
2o make the Law in [uch a State , that then the State
mift needs be a State popular.—— Never any Common-
wealth bath beenmade of an Ariftocracy and popular
Efate, much Iefs of the three Eftates of a Common-
weal, — Swuch States wherein the rights of Soveraignty
are divided , are not vightly to be called Com-
mon-weals , but rather the corruption of Commone
weals , as Herodotus has moft briefly but truly written.
~— Common-weals which change tg:*ir Jtate, the Sove-
veign right and power of them being divided , find no
reft from Civil wars and broils  till they again “recover
Jome one of the three Forms , and the Soveraignty be
wholly in one 'of the ftates or other. -~ Where the
rights of the Soveraignty are divided betwixt the Prince
and bis Subjeiis , in that confufion of ffate there is
fild endlefs ftivs and quarrels for the fiperiority , until
that fome one, fome fer.or all togethershave got the Soves
raignty. Id, lib, 2. c. 1.

This Judgment of Bodin’s touching Limited and
Mixed Monarchy , is not according to the mind of
our Author, nor yet of the Obfervator, who ufeth
the firength of his Wit to overthrow Abfolute
and Arbitrary Government in this Kingdom 3 and
yet in the main body of his difcourfe, lets fall {uch
Truths from his pen, as give a deadly wound to
the Caufe he pleads for, if they be indifferently
weighed and confidered. T will not picka line or
two hercand there to wreft againit him, but will
prefent 2 whole Page of his Book, or more toge-
ther, that fo we may have an entire profpect upon
the Obfervators mind : Without fociety (faith (',tg

A2
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Obfexvator) men conld not lives without Laws men
could not be fociable s and withons Authority [ome-
where to judge according to Law, Law vwas vain : It
wis [oon therefore provided , that Laws according to
the ditiate of Reafon 5 fhould be ratified by common
confent 5 when it afterward appeared, that man was
et fibicct to wnnatural deftruétion , by the Tyranny of
entrufted Magiftrates , a mifchief almoft & fatal , as
to be without all Magiftracy. How to provide a whol-
fome vemedy therefore , was not [0 eafie to be invented :
it was not difficult to invent Laws for the limiting of
Supream Governours 5 but to invent bow thofe Laws
fborld be executed, or by whom interpreted , was almoft
impoffible,;Nam quis Cuftodict ipfos Cuftodes, to place
a Superionr above a Supream,was beld unnatural 5 yet
what a lifelefs thing would Law be without any Fudge
10 determine and force it ¢ If it be agreed upon , that
limits (hould be prefixed to Princes and Fudges to de-
cree according to thofe limits  * yet another inconvenisnce
will prefently affront us = for we cannot reftrain Princes
200 far, but we [ball difable them from fome good : long
it was ere the world could extricate it [elf out of all

thefe extremities , or find out an orderly means whereby

t0 avoid the danger of unbounded Prerogative on this
band., and to exceffive liberty on the other 5 and [carce
has long experience yet fully fatisfyed the minds of all
men in ite  In the Infancy of the world , when man
was not [0 artificial and obdurare in cruelty and. op-
preffion as now 5 and Policy moft rude, moft Nations
did chooferather to (ubjelt themfelves to the meer dif-
cretion of their Lords, than rely upon any limits 5 and
fo be ruled by Arbitrary Ediis, than written Statutes.
But fince Tyvanny being more excquifite, and Policy more
perfedt, efpecially where Learning and Religion flowrifh

for
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fero Nations will endure the thraldome which ufually
accompanies - unbounded and wunconditionate Royalty s
Yet long it was eve the bounds and conditions of Su-
pream Lords was [6 wifely determined, or quietly con=

ferved as now they ave :  for at firft, when a5 Ephori,

Tribuni, Curatores, &c. were erecied to poife againft
the fcale of Soveraignty, much blood was [bed aboud
them , and States were put into new broils by them ,
and fome places the remedy proved worfe than the di-

feafe. In all great diftre[Jes,the body of the people were

ever conftrained to vife , and by force of the major par-
ty to put an end to all inteftine fbrifes , and make a re-
dref5 of all publick grievances = But many times cala-
miities grew toa [trange height, before [0 cumberfome a
body could be raifeds and when it was vaifed, the mo-
tions of it were [0 diftralied and irregular, that after
much [poil and effufion of blood , [ometimes only one
Tyranny was exchanged for another , till fome was
invented to regulate the motions of the peaples molimi-
nous body. I think Arbitrary rule was moft [afe for
the World : but Now, fince moft Countries have found
an art and peaceable order for publick Affemblies;phere-
by the peaple may affieme its own power to do it [elf
right, witbout diffurbance to 1t felf or imjuery to Princes;
be it very unjuft that will oppofe this art or order. That
Princes may not be Now beyond all limits and Laws ,
nor yet o g;{yfd upon thofe limits by any private par-
ties 5 the whole Communitys in its underived Majefty,
fhall convene to do jutice 5 andthat the Convention may
not be without intclligence , certain times , and places,
and forms, [ball be appoinied for its veglement 5 and
that the vaftne[s of its own bulk may not breed confu-
fion, by vertue of eleciin and reprefentation, a few
foall adt for many, the wife (ball confent for he [rple,

A 3 the
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the vertse of all fball redound to fome, and the pru-
dence of fome [ball redound toalls and furely as this
admirably-compofed Conrt, which is now called a Par-
liament  is more vegularly and orderly formed , than
wben it was Cﬁffff mickle Synod of Wittena-gemot ,
or when this veal body of the people did throng together
at it . [o it is not yet perbaps without fome defeéis

which by art and policy might receive farther amend-

ment ;. fome divifions have [prung up of late between
both Houfes, and [ime betwoeen the King and both Hou-
Jes, by reafon of incertainty of Furifdiciion 5 and [ome
Lawyers doubt bow far the Parliament is able to create
new forms and prefidents, and bas a Furifdiéiion over it
Jelf's all thefe doubts would be folemnly folved : but
in the firft place, the true priviledges of Parliament be-
longing not only to the being and efficacy of it, but to the
honour and complement of it,nould be clearly declared :
forthe very naming of priviledges of Parliament , as
if they were chimerd's to the ignorant fort , and utter-
Iy unknown wunto the Learned., bath been entertained
with [corn fince the beginning of this Parliament.

In thislarge paffage taken ont of the Obfervator
which concerns the Original of all Government .

two notable Propofitions may be principally ob- .

{erved. |
Firft, our Obfervator confefleth arbitrary or ab-
Jolute government to be the firlt, and the fafeft govern-
ment for the world,
Secondly, he acknowledgeth that the Furifdiciion
i sncertain, and the priviledges not clearly declared of
limited Monarchy. :

_Thefe two evident truths delivered by him , he
Jabours mainly to difguife.  He feems to infinuate
that 4 roitrary Gevernment was but in the infaney of

the
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the World, for {0 he terms it 5 but if we enquire
of him, how long he will have this infancy of the
world to laft, he grants it continued above three
thoufand years, which is an unrea{onable time for
the world to continue under-age : for the firft op-
pofers he doth tinde of Arbitrary power, were the
Ephori Tribuni,Caatores,&rc. The Ephori were above
three thoufand years after the Creation, and the
Tribuni were later 5 as for his Curatores,] know not
whom he means, except the Mafter of the Court of
Wards , 1 cannot Englith the word Curator better.
1 do not believe that he can (hew that any Curatores
or ¢ cetera’s which he mentions were {0 antient as
the Ephori. As fox the Tribuni, he miftakes much
if he thinks they were exccted to limit and bourd
Monarchysfor the State of Romre was at the leaft Ari-
flocratical(as they call it)if not popular;when Tribunes
of the people were firlt hatched. And for the
Ephori , their power did not limit or regulate Mo-
narchy, but quite take it away 5 for a Lacedemonian
King in the judgment of Ariltotle was no King indeed,
but in name onely, as.Generaliffimo of an Army 5 and
the beft Politicians reckon the Spartan Common-
wealth to have been Arifocratical , and not Monar-

" chical 5 and if alimited Monarchy cannot be found

in Lacedemon, 1 doubt our Obfervator will hardly
find it any where elfe in the whole World 5 and
in {ubftance he confefleth as much, when he faith,
Now moft Countries have fornd out an art and peacea-
ble order for publick, Affembliess as if it were a
thinﬁ but new done , and not befores for fo the

word Now doth import.
The Obfervator in confelling the Farifdiction 1o be
incertain, and the priviledges undetermined of that
A4 Conrt
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Court that fhould bound and limit Monarchy, dothin
effect acknowledge there is no fuch Court at all:
for every Court confilts of Furifditiions and Privi-
ledgess it is thefe two that create a Court, and are
the effentials of it : If the admirably compofed Conrt
of Parliament bave fome defecis which may receive a-
mendment, as he {aith, and if thofe defecis be fiech
as caufe divifions both between the Houfes, and between
the King and both Houfes , and thefe divifions be about
{0 main a matter as Furifdictions and Priwviledges
and power to create new Priviledges, all which are the
Fundamentals of every Court . (for until they be
agreed upon, the act of every Court may not one-
ly be uncertain, but invalid | and caunfe of tumults
and fedition :) And if all thefe doubts and divifions
have need to be folemnly folved . as our Obfervator
confeffeth : Then he hath no reafon at all to fay ,
that Now the conditions of § upream Lords are wifely
desermined and quietly confirved , or that Now noft
Countries have found out an art , and peaceable order
for publick affairs | whereby the peaple may refiome its
own power todo it [elf vight without injury unto Prins
ces . tor how can the underived Majefty of  the peaple
by aff«ming its own posvertell how to do ber felf right,
or how 1o avoid doing aijuery tothe Prince, if her “Fu-
rifdiction be wunceriain, and Priviledges undetermi-
ned ¢ .

He tells us Now moft Countries have found an art,
and peaceable order for publick, Affemblies : and to
the intent that Princes may not be Now beyond all
limits and Laws, the whale communii y it its unde=
rived Majefty ball convene to d Fujtice.  But he
doth not'name fo much asone Country or Eing-

L
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dome that hath found out this art, where the
whole

T LT




f=
==

g

L5
LYy

a Lintited and Mixed Monarchy. 307

whole Community in its underived Majefty did
cver convene to do Juftice. T challenge him, or
any other for him, toname but one Kingdome
that hath cither Now or heretofore found out this
art or peaccable order. Wedo hear a great ru-

mor in this age, of moderated and limited Kings ;
~ Poland, Sweden, and Denmark , are talked of for.

{uch; and in thefe Kingdomes, or nowhere, is
{uch a moderated Government, as our Obfervator
means, to be found. A little enquiry would be
made into the manner of the Government of
thefe Kingdoms : for thefe Northern people, as
Bodin oblcrveth, breath after liberty. |

Firft for Poland, Boterns faith, that the Govern-
ment of it is eleciive altogether, and reprefenteth ra-
ther an Ariftocracie than a Kingdome = the Nobility,
who bave great authority in the Dicts , chufing the
King, and limiting His Authority, making His So-
peraignty but a flavifh Rayalty : thefe diminutions of
Regality began firft by default of King Lewis , and
Jagello, who to0 gain the Juceeffion in the Kingdom
contrary to the Laws, one for bis daughter, and the
otber for bis fon, departed with many of bis Royalties
and._ Prerogatives, to buy the veices of the Nubility.
The French Author of the book called the Eftates
of the world, doth inform us that the Princes Au-
thority pas more free, not being fubject to any Laws,
and baving abfilute Power, not onely of their eftates,”
but alfo of life and death,  Since Chriftian Religion
was received , it began to be moderated 5 firlt by
holy admanitions of the Bifbops and Clergy . and then
by [ervices of the Nobilis y in war = Religious Princes
gave many Honoursy and. many liberties 1o the Clergy
and Nobilitys ‘and quit _much of their Rights, the

: which
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which their fuccelJors bave continued. The fuperionr
dignity is reduced to two degrees, that is, the Palati-
nate and the Chaftelleine, for that Kings in former
rimees did by little and little call thefe men to publike

confieltations, notwithffanding that they had abfolute

power to do all things of themfelves, to command, dif-
pofe, recompence,and punifb, of their own motions & fince
they bave ordained that thefé Dignities (hould make
the body of a Senate, the King doth not challenge
much right and power over His Nobility, nor over
their eftates, neither bath bhe any over the Clergy.
And though the Kings Authority depends on the No-
bility for His eleiiion, yet in many things it is abfolute
after Heis chofen : He appoints the Diets at what time
and place He pleafeth s He choofeth Lay-Councellors
and nominates the Bifhops, and whom He will have to
be His Privy Councel : Heis abfolute difpofer of the
Revennes of the Crown ¢ He is abfolute eftablifser
of the Decrees of the Diets ¢ It is in His power
to advance and reward whom be pleafeth. He
is Lord immediate of His Subjelts , but not of
His Nobility: He is Soveraign Fudge of bis No-
bility in crimimal canfes.  The power of the Nobili-
#y daily increafeth, for that in vefpelt of the Kings ele(ti-
on, they neither bave Law, rule, nor form to do it yneither
by writing nor traditim.  As the King governs
His Subjects which are immediately His, with ab.
folute Amthoritys fo the Nobility difpofe immediately
of their vaffals, over whom every one hath more than
2 Regal power, fo as they intreat them like flaves,
There be certain men in Poland who are called
EARTHLY MESSENGERS or Nuntio’s, iy are
ar it were Agents of Furifdictions or Circles of the
Nobility : thefe bave a certain Authority, and, as Bo-
terus
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tewus faith, in the time of their Diets thefe men af=
Jemble in a place neer to the Senate=Honfe, where they
chnsfe two Marfhals,by whom (bur with a Tribune-like
anthority ) they fignifie snto the Comncil what theip
requells ave. Not long fince, their amthority and re-
prtation grew [0 mightily, that they now carry them-
Jelves as Heads and Governowrs, rather than officers
and minifters of the publick decrees of the State : One
of the Comncel refufed bis Senators place, to become
one of thefe officers. Every Palatine, the King re-
queering it, calls together all the Nobility of His Pals-
tinate 5 where having propounded unto them the matters
whereon they are to treat, and their will being known,
they chufe four or fix omt of the company of the
EARTHLY MESSENGERS; thefe deputics meet

and make one body, which they call the order of
Knights. -

This being of late years the manner and order
of the government of Poland, it is not poffible for
the Obfervator to finde among them that the whole
Community in its underived Majefty doth ever convene to
do Fuftice : nor any election or reprefentation of
the Community, or that the people affuime its
own power to do it {elf right. The EARTHLY
MESSENGERS, though they may be thought to
reprefent the Commons, and of late take much
upon them, yet they are cledted and chofen by
the Nobility, as their agents and officers. The
Community are either vaffals to the King, or to
the Nobility, and enjoy as little freedom or liberty
asany Nation. But it may be f{aid perhaps, that
though the Community do not limit the King;,
yet the Nobility do, and {o he is a limited M6-
narchy. The Anfwer is, that in trach, though

' the
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the Nobility at the chufing of their King do limit his
power, and do give him an Oath; yet afterwards
they have always a defire to pleafe him, and to
{econd his will 5 and this they are forced to do, to
avoid difcord : for by reafon of their great power ,
they are fubject to great diffentions, not onely
among themfelves, but between them and the or-
der of Knights, which are the Earthly Meffengers :
yea, the Provinces are at difcord one with another :
and as for Religion, the diverfity of Sects in Po-
land breed perpetual jars and Hatred among the
people, there being as many Sects as in Amfterdam
it {cIf, or any popular government can defire.
The danger of fedition is the caufe, that though
the Crown depends on the election of the Nobi-
litys yet they have never rejected the Kings {uc-
ceffour, or transferred the Realm to any other
family, but once, when depofing Ladiflaus for his
idlenels (whom yet afterward they reftored) they
cleted Wencelaws King of Bobemia. But it the
Nobility do agree to hold their King to his con-
ditions, which is, not to conclude any thing but
by the advice of his Councel of Nobles, nor to

choofe any wife without their leaves, then it muft -

be {aid to be a2 Common-weal, not a Royaltys
and the King but onely the mouth of the King-
dom, oras Queen Chriftina complained, that Her
Hiufband was but the hadow of a Soveraizn.

Next, if it be confidered how the Nobility of
Poland came to this great power s it was not by
any original contralt, ot popular convention + for it is
{aid they bave neitber Law, Rule, nor Form written
ar umwritten, for the eleltion of their King 5 they may
thank the Bithops and Clergy : for by thicir 11{;1{,:
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admonitions and advice, good and Religious Prin-
ces, to (hew their piety, were firlt brought to give
miuch of their Rights and Priviledges to their Subijedts,
devont Kings were meerly cheated of fime of their
Royalties. What power foever general Affem-
blies of the Eftates claim or exercife over and
above the bare naked act of Councelling, they
were firlt beholding to the Popifth Clergy for it :
it is they firlt brought Parliaments into requeft
and power: I cannot finde in any Kingdom , but
onely where Popery hath been, that Parliaments
have been of reputations and in the greateft times
of Superftition they are firft mentioned.

As for the Kingdom of Denmarke, I read that the
Senators, who arc all chofen out of the Nobility,
and feldom exceed the number of 28, with the
chief of the Realm, do chufe their King, They
have always in a manner fet the Kings eldeft Son
upon the Royal Throne. The Nebility of Den-
marke withfiood the Coronation of Frederick 1559,
till he {ware not to put any Noble-man to death
until he were judged of the Senate ; and that all
Noble-men (hould have power of life and death
over their Subjects without appeal 5 and the King
to give no Office without confent of the Councel.
There is a Chancelour of the Realm, before whom
they do appeal from all the Provinces and Iflands,
and from him to the King himfelf. I hear of
nothing in this Kingdom that tends to Popula-
rity 5 no Affembly of the Commons, no eletions,
or reprefentation of them. ’

Sweden 1s governed by a King heretofore eleéiive,
but now made hereditary in Guftavms time: it-is
divided into Provinces: an appeal licth from the

Vi
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Vicount of every territory toa Soveraign Judge
called a Lamen; from the Lamens, to the Kings
Councehkand from this Councel,to the King himfelfi

Now let the Obfervaror bethink himfelf, whether
all, or any of thefe three Countries have found
out any art at all whereby the Eeapfe or Commuenity
may af[ume its ovon power : if neither of thefe King-
dofnes have, moft Countries have not, nay none
have. The people or Community in thefe three
Realms are as abfolute vaffals as any in the world 5
the regulating power, if any be, is in the Nobi-
lity : Nor 1s it fuch in the Nobility as it makes
fhew for. The election of Kings is rathera For-
mality, than any real power: for they dare hard-
ly chufe any but the Heir, or one of the bloed Roy=
al: if they fhould chufe one among the Nobility,
it would prove very factious; if a ftranger, odi=
ous, neither fafe. For the Government, though
the Kings be fworn to raign according to the
Laws, and are not to do any thing without the
confent of their Councel in publick affairs: yet
in regard they have power both to advance and
reward whom they pleafe, the Nobility and Se-
nators do comply with their Kings. And Boterns
concludes of the Kings of Poland, who fecem to
be moft moderated, that fich as is their valonr, dexs
terity, and wifdome, fuch is their Power, Authority,
and Government. A0 Bodin faith, that thefe three
Kingdoms are States changable and uncertain, as
the Nobility is ftranger than the Prince, or the Prince
¢han the Nobility; and the people are fo far from
tiberty, that he faith, Divers particular Lords exall
not onely Cuffoms, but Tributes alfos which are con-
firmed and grow (tronger, both by long prefeription of
time, and ufe of Fudgments. The End.
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ADVERTISEMENT

To the JURY-MEN

ENGLAND.

HE late Executon of Witches at the

l - Summer Alfifes in Kent, occaffoned

this brief Exercitation, which ad-
dreffes it felf to [uch as have not delibe-
rately thonght wupon the great difficulty in
difcovering, what, or who ¢ Witchis. To
have nothing but the publick Faith of the
prefent Age, # none of the beft Evidence,
unlefs the univerfality of elder times do
concur with thefe Dolirines , which igng-
rance in the times of darknefs brought foreh,
and credulity in thefe days of light hath
continued.

Such as [hall not be pleafed with this
Tralfate , are lefi to their liberty to confi-
der , whether all thofe Proofs and Pree
- Jumptions number'd up by Mr, Perkins ,
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for the Convittion of a Witch, be not all Con-

demned , or confeffed by bimfelf to be un-
[ufficient or uncertain.

He brings no lefs than eighteen figns or
proofs,whereby a Witch may be difcovered,
which are too many to be all true: his fe-
ven firfi he himfelf confe[feth to be infuffi-
cient for Conviition of a Witch 5 His eight
next proofs (which he [aith wen in place
have ufed) he acknowledgeth to be falfe or
infufficient. Thus of his Eighteen proofs,
which made a great fhew , fifteen of thene
are caft off by himfelf 5 there remains then

his fixteenth, which is the Confelfion of

a Witch 5 yet prefently be is forced to yield,
That a bare Confeffion is not a [ufficient
proof , and [o he cometh ko his [eventeenth
proof, whichis, two credible witneffes s and
be here grants, that the Leagne between the
Devil and the Witch is clofely made, and

the praltices of Witches be wery fecret,

that bardly a wzan can be brought, which
upon bis own knowledge can aver [uch
things. Therefore at laft, when all other
proofs fail, he is forced to fly to his eigh-
teenth proof, and tellsus, that yet there is
a way to come to the knowledge of a Witch,
which i , that Satan ufeth all means to
difcover a Witchs which how it car l:;
we
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well done, except the Devil be bound over to
gwve in evidence againfd the Witch, can-
neot be underflood.

And a5 Mr. Perkins weakens and dif~
credits all his own proofs, fo he doth the
like for all thofe of King James, who, as I

- remember , hath but Three Arguments for

the difcovery of a Witch. Firfs, the fe-

- ¢ret Mark of a Witch, of which Mr. Per-

kins faith ; it hath no power by Gods Or-
dinance. Secondly, The difcovery by a fel-
low-Witch s this Mr. Perkias by no means
will allow to be a good proof. Thirdly,
the [wimming of @ Witch , who is to be
flung crofs ways into the water, that is, .
Wierus interprets it, when the Thumb of the
right Hand is bound to the great Toe of the
left Foot, and the Thumb of the left Hand
Yo the great Toe of the right Foot, Again
this Tryal by water, together with a difa-
bility in a Witch to fhed Tears, (which
King James mentions ) Delrio and ar. Per-
kins both argues forit feemsthey bothwrite
after King James, who put forth his Book
of Demanologie in his youth, being in Scot-
land, zbout his age of thirty years.

- 3t concerns the people of this Nation to
be more diligently infiracted in the Do-
irine of Witch-craft, than thofe of For-

Y 2 raign
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raign Countries , becaufe bere they are tyed
to a firidfer or cxaller Rule in givingtheir .
fentence than others are: for all of them
muft agree in their Verdidt , which in a
cafe of extream diﬁfwf{y is very dangerouss
and it is a [ad itbing for men to be redy-

ced to that extremity , that they muft ha-
zard their Confciences or their Lives.
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A
DIFFERENCE

BETWEEN

An Englifh and Hebrew W I T CH.

| HE Point- in Queftion is briefly this ;
Whether fuch a Witch as is Condemned

by the Laws and Statutes of this Land,
be one and the fame with the Witch for-

bidden by the Law of Mofes.

The Witch Condemned by our Statute-law is ,
I }fzm.f?. Cap. 12, ; y

Dne that Mall ufe, pactice, 02 ereccile
any Invocation 02 Cowuratiou of any
ehtl 02 Wickew {pivit, 02 confult, cobe-
nant with, entertain 02 emplop, feed o2
relard anp enil 02 wicked (pivit, to 02 fo2
any intent 02 purpofes 02 take up anp
nean man, Wwoman, 02 chilv, out of His,
ber, o2 theiv wrave, 02 any other place,
Where the dead bolp vefteths 02 the giin,
hone,02 ather pact of anp Dean peclon, to
be emplopen 02 ufed (i any wannet of
{Qitchcratt,Sncery,Chavim 02 Cuchant-
wments o thall ule, practice, 02 erercile
any w;tcbctaft,@gnhnntment, @ham&i
g 3
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02 Socery , whereby any peclon Mall he
killcu, Deffropen, wafted, confumen, pi-
e, g2iamenin His 02 her body, o) any
art thereof ¢ fuch Dffenders Duely ann
awiitlly Conviced and dctatnten, MHall
fufier death. _ !

Ft any perfan Mall take upon Him Ly
iitcheraic, Inchantment , Charm 02
Socety, tatell 02 Deciace in Wwhat place
any Treafure of Oold 02 Silver Houln
02 miwht be founn 02 Hao in the Eacth ,
0? other fecret places , 02 Wwhere Hwds,
M things loft 02 fialn thould be faund 02
vecome: D to the infent to povoke any
perion to unfawind {ahe, 02 Wwhereby any
Cattle 02 ©wvg of anp pecfon Hall be
geftvoyel, Wwaited, 02 impaired 5 02 €0 De-
firop o2 purt any perfon, in his, 02 het
body, thounh the (ame be not eieden,
&c. @ peats Jmpulonment, ann Pilioy,
&c. and the feconv Convicion Death,

In this Statute, thefe Points are obfervable.

1. That this Statute was firflt framed in 5. Eliz,
and onely the penalties here alittle altered, and the
laft claufe concerning provoking of perfons tolove,
and deftroying of Cattle and Goods, @« is (o
changed, that Icannat well make fence of it, ex-
cept it be rectified according to the words of the
former Statute which ftands repealed.

2. Although the Statute runs altogether in the
disjunctive Or, and fo makes every fingle crime
capital, yet the Judges ufually by a favourable in-

’ terpretation

.....
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terpretation , take the disjunétive Or, for the copu-
larive And" and therefore ordinarily they condemn
none for Witches , unlefs they be charged with the

Murdering of fome perfon.
3. This Statute pre-fuppofeth that every one

knows what a Conjurer, a Witch, an Inchanter, a
]' 2 > ]

Charmer, and Sorcerer is, as being to be learned
beft of Divines; and therefore it hath not def- -
cribed or diftinguithed between them : and yet the
Law is very juft in requiring & due and lawful con=
giction,

The definition of r Witch-craft.

P‘Or the better difcovery of the qualities of thefe

crimes, 1 fhall fpend {ome difcourfe upon the
Definition of thofé Arts by Divines : for both thofe
of the Reformed Churches , as well as thefe of the
Roman, in a manner , agree in their definition of
the fin of Witch-craft. I (hall inftance in two late
Wiriters, viz. Mr. William Perkins in his Difcourfe of
Witch-craft , and in Martin Delrio,a Jefuit of Lor-
rain , in his Book of Magical Difquifitions,

Our Englith word Witch, is geﬂvcd from the
Dutch word Wiechelen , ox Wijchelen , which doth
properly fignifie whinying or neying like 2 Horfe,
and doth alfo fignifie to [%reml or prophecy 5 and
Weicheler fignifics a Southfayerstor that the Gernans,
from whom our Anceftors the Saxons defcended,
ufually and principally did, as Tacitns tells us, divine
and fore-tell things to come, by the whinying and neying
of their Horfes. Hinnitu & fremitu axe his words.

For the Definition Mr. Perkins faith, Cap.r.
Witch-craft is an Art ferving for the works

Y 4 ing
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ing of wonders , by the affitance of the Devil, fo far
as God fball perimit, :

Delrio defneth it to be an Art, which by
Lib. 1. the power of a Contrali enired into with the

Cii2s Dewil, fome wonders are wronght which pafs
the common ::r:zd"'r."r'bu,':-:’j;{q of ven.  Ars qita

vi pacii cum Demonibus initi miva qieedam communen
bominsm ¢ tptitm [uperantia officisnticr.

In thele two Definitions, fome Points are worth
the noting,.

1. ‘They both agree in the main Foundation «
which is a Contraét with the Devil , and therefore
Mr. Perkins thought it moft neceflary , that this
main point fhould be proved ; to which purpofe he

promifeth to define a Witch, by opening
Cap.2.  1he nature of Witch-craft , as it is delivered

en the old and new Teftament 3 and yet after
Cap.2. he confefleth a manifeft Covenant i not_[o

fully fet dowenin Scripturs 1 And out of the
New Teftament he offers no proofat all, though he
promifed it 5 neverthele(s, he refolves us that a Co-
venant i a moft evident and certain truth, that may not
be called in queftion.

For proof of a Covenant , he produceth onely
one Text out of the old Teftament s neither doth
he {ay, that the Text proveth a Contract with the
Devil, but onely that it intimateth o much : Thus
at the firlt he falls froma proof to an intimation

oncly. The Text is, Pfal, 58. . 5. of
Cap.z. which his words are thefe ; Howfoever the
common Tranflation runnesh in other termys .

yet the words are properly to be read thus : Which hea-

reel not the voice of the mutterer joyning Socicties cun-
ningly — the main Foundation of the Charm, Socicties
ar

i.l'_'.
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or Confederacies cunningly made, net between man and
man , but, as the wmff import, betwween the Enchanter
and the Devil, Deut, 18. 11.

Anfwer. Though there be neither mention of
Spirit or Devilin this Pfalm, yet Mr. Perkins would
have us believe that there can beno conjoyning or con-
Jociating but with the Devil : but Mr, Ainfworth, as
great a Rabby as Mr. Perkins , finds other Interpre-
tations of this Text; and though he mentions fel-
lowfhip with the Devil , yet he puts it in the third
and laft place, as the neweftand lateft Interpretati-
on: for he teacheth us, that the Enchanter bad bis
title both in Plalm 8. and in Deut. 18. either becaufe
he affociates Serpents, making them tame and familiar
that they burt not , or becaufe fiuch perfons ufe to, bind
and tye bonds, or things about the hod ly,.to beal or burt
by Sorcery. Alfo he teacheth us, that a Charmer doth
joyn or fpeak words of a firange langnage, andwith-
ot fence, érc,

Delrio it feems puts no confidence in this Text
of Mr. Perkins , for he doth not cite it to prove a
Contract 5 yet he hathalfo one Text of his own
to that purpofe, it is Efzy 28. 15. where
it is faid , We bave made a Covenant with Lib. 2.
Death,and with Hell we areat an agreement 5 Qu. 4.
Percuffimus fadus cum morte , & cum inferno
fecimus pacium: and Delrio tells us, that Tho. Aqui-
nas did apply this Text to Witches, magis [atis pro=
babili anterpretatione. _

Anfwer. It this Text be confidered, it provesno-
thing atall : for it doth not charge the proud and
drunken Epbraimites, of whom it is {poken , that
they had made an agreement with Hell, but it is
pncly a falfc brag of their own , to juftific their

wick-
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wickednefs by a lye : for it isnot poffible to make
a Covenant with Death, which in it &If is po-
thing but a meer not being 5 and whereas it is cal-
led an agreement with Hell , it may be tranflated
as well, if not better in this place , an agreement
with the Grave 5 and fo the Interlincary Bible hath
it 5 and Tremelius and Funins render it, Pepigimus
fwdus cum morte |, & cum fepulchro egimus cautum
which they term a Thrafonical byperbole: and Deo-
datus bis Ttalian Bible bath, Habbizmo fatto lega col
fepolero 5 {o likewife the S panifb. Bible tranflates it,
Concierto tenemos becho eon la muerte,é con Iz fepultura
bazimos acuerds,

It may be wondered that neither Mr. Perkins
nor the Jefuit have any other or better Texts
to prove this Contract between the Witch and
the Devil. But the truth is, it is very little that
either of them fay of this great point, but pafs
it over perfunéorily. Perhaps it may be thought
that King Fames hath Gid, or brought more and
better proofs in this point; but T do not finde
that he doth meddle with it at all, but takes it
for granted that if there be Witches, there muft
needs be a Covenant, and o leaves it without
further proof.

A fecond note is, that the agreement between
the Witch and the Devil they calla Covenant,
and yet neither of the parties are any way bound
to perform their part; and the Devil, ‘withont
doubt, notwithftanding all his craft, hath far the

worlt part of the bargain. The bargain

Cap.12. runs thusin Mr. P. the Witch a5 4 flave
binds bimfelf by Vow to believe in the De-
Ul and to give bim either Body, or Soul, or both, ij-
er

)
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der bis hand-writing , or fime part of bis Bload,
The Devil promifeth to be ready at bis vaffals com-
mand to appear inthe likenefs of any Creature, to
conficlt, and to aid bim for the procuring of Plea-
[fitre, Hononr, Wealth, or Preferments to go for bim, to -
carry him any whither , and do any command,
Whereby we {ee the Devil is not to have benefit of
his bargain till the Death ofthe Witchs in the mean
time heis toappear always at the Witches com-
mand, to go for him, to carry him any whither,
and to do any command: which argues the
Devil to be the Witches flave, and not the Witch
the Devils.

Though it be true which Delrio affirmeth, #hat
the Devil is at libertyto perform or break bis com-
paél, for that no man can compel bim to keep bis
promifes yet on the other fide, it is as poffible
for the Witch to fruftrate the Devils Contradt,
if he or fhe have {o much grace as to repent s
the which there may be good caufe to do, if
the Devil be found not to perform his promife:
Befides, a Witch may many times require that
to be done by the Devil, which God permits
not the Devil to dos thus againft his will the
Devil may lofe his credit, and give occalion of
repentance, though he endeavour to the utmoft of
his power to bring to pafs whatfoever he hath
promifed 5 and o fail of the benefit of his bargain,
though he have the hand-writing, or fome  part
of the blood of the Witch for his fecurity, or
the folemnity before witneffes, as Delrio 1ma-

oineth. : _
¥ am certain they will not {ay that Witch-craft

able,
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ble: for Mr. Perkins confelfech the contrary,  and
Delrio denies it not; for he allows the

‘Lib. 5. Sacrament of the Eucharift to be admi-
-Sect. 18, niftred to 2 condemned Witch, with

this limitation, ‘that there ma y be about
four hours {pace between the Communion, and
the Exccution, in which time ‘it may be pro-
bably' thought that the Sacramental Species (as they
€all it) may be confumed.

3+ Delrio in his {econd Book, and fourth Quefti-
‘on, gives this Rule, which he (aith is comman to

all Contralis with the Devil, That firft they mat de-
ny the. Faith, and Chriftianifim, and Obedience to God,
“aird veject the pationage of the V; ergin. Mary, and re-
vile her.  To the fame purpofe Mr. Perkins affirms
“that Witches venomnce God and - their Baptifim. But
i this be common to all Contrads with the De-
vil, it will follow that none can be Witches but
fuch as have fixft been Chriftians, nay and Roman
Eatholigues, it Delrio fay true 5 for who elfe can re-
nounce the patronage of the Virgin Mary 2 And
wwhat fhall be faid then of all thofe Tdolatrous Na-
tious of Lapland, Finland, and of divers parts of
Africa,and many other Heathenith Nations , which
our Travellers report to be full of Witches ? and

indced, what need or benefit can the Devil gain by

contracting with thofe Idolaters, who are furer his

own, thanany Covenant can make them ?

4. Whereas it is faid that Witcherafr is an
Art " working wonders, it muft be underftood that
the art mult be the Witches Art, and not the
Devils, otherwife it is no Witch-craft, but Devils-
crate. It is confeffed ‘on all hands, that the Witch
doth not work the wonder, but the Devil onely.

It
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Tt is a rare ‘Art for a Witch by her Art to be a-
ble to do nothing her felf, but to command an-
other to prattife the Art. In other Arts, Mr.
Perkins confefleth thar the Arts Mafter i able
by bimfelf to pradiife bis Art, and to do

things belonging therennto withont the help Cap.1.
of anothers but in this it is otherwife —  Sectiqs
the power of " effeiting ftrange works doth not :
flow from the skill of the Witch, but is derived wholly
from Satan. To the fame purpofe he !

faith, that the means of working wonders  Capigs

are Charms ufed a5 a Watch-word to the Scct.1.
Devil to caufe bim to work wonders : {0

that the Devil is the worker of the wonder, and
the Witch but the Counfellour, Perfwader , or
Commander of it, and onely acceffary before the
Falt, and the Devil onely principal. Now the
difficulty will be, how the acceffary can be duely
and lawfully comvifted and attainted according as
our Statute requires, unlefs the Devil, who is the
Principal, be firft convi¢ted, or at leaft outlawed 3
which cannot be, becaufe the Devil can never be
lawfully fummoned according to the rules of our
Common-law. For further proof that the Devil
is the principal in all fuch wonders, I (hall thew
it by the teftimony of King Fames, in a cale of
Murther, which is the moft capital crime our Laws
look upon.  Firft, he tells us that the Devil teaches
Witches bow to make Pictures of Wax and Clay,
that by the rofting thereof the perfons that they bear
vbe Name of may be convinually melsed, or dried away
by continual fickne(s — not that any of thefe means.
which be teacheth them (except poyfons, which are

compofed of things natural) can of themfelves belp
oy
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anything to thefe turns they are implayed in,
Secondly,King Fame affirms that Witches
can bewitch, and take the life of Men or
Women by vofting of the Pictures, which is
very poffible to their Mafter o perform : for althongh
that inftrument of Wax bave no vertue in the turn
doing , yet may be not very well, by that fame meq-
fure that bis conjured Slave melts that Wax ar
the fire, may be not I [ay at thefe fame times, [uth-
slly as a [fpirit, fo weaken and [catter the fpirits of
life of the patient, as may makg him on the one part
Sor faintnefS to fiveat out the humonrs of bis body 5 and
on the other pars , for the not concurring of thefe fpirits
which canfe bis digeftion, fo debilitate his (fomack,, that
bis bumour vadical continually fweating out on the one
part, and no new good Suck being put in the place

Lib.2.
Cap.5.

- #hereof for lack of digeftion on the other , he at laft

Jball vanifb aray cven as bis Pilure will do at the Fire,
Here we fece the PiGture of Wax, roafted by the
Witch, hath no vertue in the Murdering, but
the Devilonely. It is neceffary in the firlk place
that itbe duly proved that the party Murtherd
be Murthered by the Devil : for it is a (hame to
bely the Devil 5 and it isnot poffible to be proved,
if it be Subtilely done a5 a Spirit,

5. Our Definers of Witch-craft difpute much,
whether the Devil can work a Miracle : they re-
folve he can do a Wonder, but not a Miracle ;
Mirum, but not Miraculum. A Miracle, faith Mr,
Perkins, is that which is above o againft-nature fime
Ply 5 aWonder is that which proceeds not from the ordi-
z1ary courfe of natwre. Delrio will have a Miracle to
be preter, or ﬁfpm natire create vires & both {eem
%o agree in this, that he had need be an admirable
or
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or profound Philofopher, that can diftinguifh be=
tween a Wonderand a Miracle ; it would pofe 4ri-
ftotle himfelf, to tell us every thing that can be
done by the power of Naturc, and what things
cannot 3 for there be daily many things found out,
and daily more may be , which our Fore-fathers
never knew to be poffible in Nature, Thofe that
were converted by the Miracles of our Saviour, ne-
ver ftayed to enquire of their Philofophers what the.
power of Nature was; it was {ufhcient to them,
when they faw things done, the like whereof they
had neither feen nor heard of, to believe them to
be Miracles. ,

6. It is commonly believed and affirmed by
Mr. Perkins , that the caufe which moves the De-
vil to bargain with a Witch, is a defire to obtain
thercby the Soul and Body of the Witch. Bat
I cannot {ee how this can agree with another
Doctrine of his, where he faith, The Precepts of
Witch-craft are not delivered indifferently to every
Man, but to his owon [ithjelis the wicked 5 and not to
them all, but to [pecial and tried ones, whom be moff
betrufteth with bis fecrets , as being the fitteft to
to ferve bis tseen, both in refpedt of their willingnefs to
fearnand pradiife , as alfo for their ability to become In-
Struments of the mifchief be intendesh to others.All this
argues, the end of the Devils rules of Witch-craft is
not to gain Novices for new Subjes, but to make
ufe of old ones to {erve his turn.

7~ The laft claufe of Mr. Perkins definition is,
that Witch-craft doth work wonders fo far a5 God
fhall permit.1 (hould here defire to have known whe-
thexr Mr. Perkins had thought that God doth permit

with
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with the Witch, than he had before the Contradk:
for if the Devil had the fame permiffion before
the Contract, then he doth no more mifchief
upon_the Contract, than he would have gladly
done before, fecing, as Mr. Perkins faith, The

Devils malice towards all Men is of [0
Cap.7. bigh a degree, that be cannot endure they

foould enjoy the World, or the benefits of
this life (if it were poffible) [o much as one bour.
But yet afterward I finde Mafter Perkins is more
favourable to the Devil, where he writes, that i
the Devil were not [tirred up and provoked by the Witch,
be would never do (o much burt as be doth.

Of'the Difcerning and Diftovery of a Witch.

Magiftrate, {aith Mr. Perkins', may

Cap.7. \ ot take upon him to examine whom

Sect, 1. and bow be willeth nf any Crime , nor to pro-

ceed upon flight caufes, or to (hew bis Autho-

vity, or upon finifter vefpecis, or to revenge bis malice, or

to bring parties into danger and [ufpition 5 but be muft
proceed upon fpecial prefumptions.

. He calls thofe prefiemptions, which do a
Cap.7. leaft probably and conjeéiurally note one to be
Sect.2. a Witch, and are certain figns whereby the
Witeh may be difcovered. T cannot but wonder that
Mr. Perkins fhould fay , that prefumptions do at
leaft probably and conje¢turally note , and are cer-
tain figns to difcover a Witch s when he confeffeth,
that though prefumptions give occafion to examine, yet
they are no [ufficient canfes of convifiion: and
though prefumptions be never [0 ftrong , yet they are
aot proofs fufficient for Conviciion, bist onely for Exa=
nuna-
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mination. Thercfore no credit is to be given to thofe
prefumptions he reckons up. 1. For common fame,
it falls out many times, f{aith he, that the innocent m

be fufpecied , and fome of the better fort notorionfly de-
Sfamed. 2. The teftimony of a fellow-Witch, he confef=
{eth, doth not probably note one to be a Witch: The like
may be {aid of his third and fourth prefumption, if
after curfing, or quarrelling, or threatning, there follow

~ prefent mifchief. And the ffth prefumption is more

frivolous, which is, if the party be the Son or Dangh-
ter,or Servant, or Friend, neer neighbour , or old cop=
panion of @ Witch, The fixth prefumption Mr. Perking
dares not, or isloath to own, but {aith, Some add,
if the paity fufpecied have the Devils Marks and yet
be refolves , if fich a Mark be deferied , whereof no
evident reafon in nature can be given , the Magiftrate
may caufe fich to be examined , or take the matter in-
to bis own hands , that the truth may appear 5 but he
doth not teach how the tfuth may be made toap-

‘pear. The lak prefumption he names; is, if the

party excamined be unconftant , or contrary to himfelf’s
here he confeffeth, 2 good man may be fearful in 2
good cadfe , [ometimes by nature , [imetimes in rve-
gard of the prefence of the Tudge, or the greatnefs of
the Audience 5 fome may be (wddenly taken, and others
want that liberty of fpeech which other men have.
Touching Examination, Mr: Perkins names two
kinds of proceedings , either by fimple Queftion, or
by Torture : Torture, when befides the enguiry by words,
the Magiftrate uftth the Rack 5 or fome other violent
means to urge Confeffion 5 this he faith , may be law-
Sully nfed, howbeit not in every cafe , but onely mpon
Strong and great prefimptions , and when the party is
‘obftinate; Here it may be noted , that it islan:
S AW=




T —

e gl TR
[ —————————
- PR—

o —— — —

326 A Difference between

lawful for any perfon, but the Judge onely, toallow
Torture : fufpitious Neighbours may not, of their
own heads, ufe either Threats, Tecrors, or Tortures.
I know not any one of thofe prefumptions before-
cited, to be fufhicient to warrant a Magilirate to
ufe Torture 5 or whether when the party conftant-
ly' denics the Faét, it mult be counted obftinacy;
In cafe of Treafon fometimes, when the main
Faét hath been either confefled , or by {ome infal-
lible proofs manifefted, the Magiftrate, for a farthet
difcovery of fome circumftance of the Time , the
Place, and the Pexfons, or the like, have made ufe
of the Rack: and yet that kind of torrure hath
not been of antient ufage in this Kingdom 5 for if
my memory fail not , 1 have read , that the Rack
hath been called the Duke of Excters Daughter, and
was firfl ufed about Hen. 6. days.

From prefumptions, Mr. Perkins proceeds fo
proofs of a Witch; and here he hatha neat di-
{tinétion of proofs, lef5 fufficient, or mare [ufficient 5
by lefs fufhcient he meancth infpthcient , but gives
them this mild and {trange phrafe of lefs {ufhicient-,
that it may not difpleale {uch friends (as T conceive)

allow thofe lefs {uthcient proofs for fufhicient,though - |

he reckons them for no better than Witch-cratt.
Thofe unfuflicient fufhcient proofs are weaker and
werfe than his prefumptions, which he confeffeth
arc no proofs atalls yet we mult reckon them up.
His firft lels {ufhcient proof is , The antient irial by
2aking red-hot Irons,or putting the band in bot fcalding
wpater s this,he faith, bath been condemned for Diaboli-
cal and wicked, a5 in truth @ is 2 for an innocent man
may thereby be condewmned, and a rank Wisch [cape #n-
punifbed. A fecond infufhicient proof is, Ecmtcbin‘%
g




'lﬂuq
. e
T,
fore-

E fo
Fangs
ey,
Mg
okl
i
y 10§
b
hat
o
\ack

ol |

Fib 3

dis
F
i
ty
I%e)

B EE BE

=

SR T R O

an Eaglih and Hebrew witch, 327

of - the fufpetied party., and the prefent recovery theve-
atpon. B.Pthird Pis, the bmwiﬂgp:b{:bmg bewitched |
a5 a Hog, an Ox., or other Creature, it is imagined z
Sforcible means to canfe the Witch. to difeover her [elfs
Afourth , is the burning the Thatch of the [ifpesied
parties Houfe. The fifth lefs {ufficient proof is, zhe
binding of the party band and foot , and cafting crofs-
ways into the water 5 if [be finks, [be is connted inno-
cent 5 if’ [be float on the water and fink not , (be is ta-
ken for a Witch, .conviied, and punifbed. The Ger=

~mans uled this Tryal by cold water 5 and it was

imagined, that the Devil being moft light, as par-
ticipating more of Air thaiof Water , would hold
them up above the watgr , either by putting, him-
{elf under the Witch,and lifting her up, as it were
with his back,, or by uniting him{elfand poffefling
her whole body. |

All thefe lefs {ufficient proofs, aith Mr. Perkine,

-~ aie fo far from being fufficient , that finie of them, if

not all, are after a fort praciices of Witch-craft, baving
no power by Gods Ordinance. Hereby he condemns
point-blank King Famies’s judgment, as favouring
of Witchraft, in allowing of the Tryal of a Witch
by fwimming as a principal prodf. And as T take
it, he condemins himfelf allo, except he can find
any Oidinance of God , that the having of an in-
curableand infenfible mark or fore, (Hall bea pre-
{amption, or certain fign of a Witch,

A fixth lefs {ufficient proof, is the Teftimony of 2
Wizard, Witch, or cunning man , who is gone or fent
unto, and, informs that he canfbew in a glafs the Face

 of the Witch. _This dccufation of a Witch by an=

other Witch, Mr. Perkins denies tobe [ufficient 5 and
be puts this cafe s If the Devil appear to & grand Fu-
- Z 3 1V,
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vy, in the likenefs of [ome known man , and offer to
iuake bis Outh that the perfon in queftion is aWitch ,
fhould the Enqueft receive bis Oath or accitfation to
candemn the party 2 He anfwers, Surely no5 and yet
shatis as much as the Teftimony of another Witchy who
onely by the belp of the Devil revealeth the Witch : if
this (hould be taken for a [ufficient proof , the Devil
would not leave one good man alivein the world.

This difcrediting of the Teftimony of a Witch,
takes away the other (for he hath but two) of King
Fames main proofs for the difcovery of a2 Witch; for
he faith,WWho but Witches can be proversyand [o witne[=
fés-of the doings of Witches ? and to the fame pur-
pofe Mr. Perkins himfelt ¢onfeffeth , that the Pre-
cepts of Witch-craft are not delivered but to the De-
vils oron Subjeéis,the wickeds

A feventh lefs fufficient proof is, wben a man in
open Court affirms, [uch a one fell ot with me , and
curfed methreatning I fbould fmart for it in my perfon
or goods 5 mpon thefe threats,[uch Evils and Loffes pre-
fently befel mes this i no fiere ground for Conviction
{aith Mr. Perkins , for it pleafeth God many times to
lay bis Hands aspon mens perfons and goods, without the

procurement of Wirches 5 and yet {aith Mr. Perkins,

Experience [hews, that ignorant people will make (trong
proofs of fuch prefumptions, wpisereupon [ometimes Fu-
rors do give their Verdict againft parties innocent.

The laft lefs fufficient proof is, #f @ man being fick;
aepon [uefpition will take it on bis death , that fuch a one
hath bewitched bim, wt is of no moment, faith Mr, Per-
Lins 5 it is bus the [ufpition of one man for bimfelf,and
is of nomore force than anather mans word againft bim.

All thefe proofs , faith Mr. Perkins , which men in
place bave ordinarily ufed, be either falfe or infuffici-
ent figns. At
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At the laft Mr. Perkins comes to his mowe fuffici-
ent proofs, which are in all but two. The confcifi-
on of the Witch , or the proof of two witnefles,
Againft the confeflion of a Witch, Mr, Perkins con-
feflech , it is objecied, that one may confifs

-~ againft bimfelf an wntruth , being urged by Chap.7.

force or threatning, or by defire #pon fome Sech. 1.
grief. to be out of the World s or at lealt be-

ing introuble 5 “and perfwaded it is the beft comrfe to
Jave their lives and obtain their liberty , they may upon

- fimplicity be induced to confefs that they never did, even

againft themfélves. The truth of this Allegation
Mr. Perkins doth not deny, but grantsit, in that his
Anfwer is, That he doth not fay a bare Confeffion is
Sufficient, but a Confeffion aftcr dwe Examination ta=
ken upon pregnant prefismptions. But if a bare con-
teflion be not a fufhcient proof , a pregnant pre-

fumption can never make it fuchs orit it could,

then it would not be a {ufficient proof. For the far-
ther weakning of the confeffion of a fufpected
Witch , we may remember what Mr. Perkins hath
formerly anfivered,when it was alleadg-

ed, that #pon a melancholy bumonr , ma- Cap. 7.
ny confefi of themfelves things falfe and  Sect. 1.
impoffible, That they are carried through

the Air in a moment , that they pafs tbrough key-boles
and cleffs of Doors 5 that they be (ometimes tirn’d in-
to Cats, Hares, and other Creatures , and [uch like 3
all which are meer fables,and things impoffible. Here
Mr. Perkins anlwers, that when Witches begin to
make a League , they arve fober and * found in under-
ftanding 5 but after they be once in the Leagite 5 their
reafon and underftanding may be depraved,memary weal-
neds and all the powers of their Sonl blemifbed 5 they

L 3 are
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are deluded, and (o intoxicated, that they will run into
a thoufand of phantaftical imaginations , bolding them-
felves to be transformed into the fhapes of other Crea-
tures , to be tranfported in the Air'y to do many
ftrange things which in truth they 'do not. '

Now M. Perkins will confels, that the Exami-

nation and Confeffion of a fufpected Witch, isal= .

ways after fuch time as her Covenant is made ;
when fhe is by ‘his Confeflion deluded , and not fit
to give teftimony againft her (elf. i |
" His fecond ‘more fufficient proof (he faith, if he
party will not confefs 5 as commonly it falleth out) is
two witnelles avouching pon their own knowledge.cither
that the party accufed bath wiade Leagne with the De-
vil , or bath done [ome known praciices of Witch-craft,
or bath invocated the Devil , ~ or defired bis belp.  But
it every man that bath invocated the Devil , or de-
fired his help, mult-have formerly made a League
with him , then whole Nations are every man of
them Witches; which I'think none will fay.

As for the League, and proof of Witchraft,
Mr. Perkins confefleth , Some may fay, If theé be the
onely ftrong proofs for the Conviciion of & Witch , it

will be then impoffible to put any one to death s becanfe

the League with Satan'is clofely made, and the pracii-
ces of Wach-craft are alfo very fecret , and bardly can
a man be brought, which upon bis own knowledge can
aver fuch things. To this Mr. Perkins anfwer is a
confeflion : that borofoever the grmmd and praciice be
Jecrety and be to many wnknown , yet there is a wayto
come ‘to the Rnowledge thereof. —= Satan endeavoreth the
difcovery , and ufeth all means to difelofe Witches.
This means he {peaks of {hould be in the power of
the Judge , or clfe it is no help for the Difcovery of
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a Witch, but onely when the Devil pleafeth. I do
not find he proves that it is ufual with Satan to en-
deavour any fuch Difcovery ; neither do I fee how
it is practicable by the Devil : for either he muft do
it by his own relation orreport; which as itcannot
be proved he ever did , o it is vain, and to no
purpofe if he doits for Mr. Perkins hath difcredi-
ted the teftimony of the Devil, as invalid , and of
no force for conviétion :  or elfe the Devil muft dif-
cover it by fome {econd means 3 and if there had
beert any {uch fecond means ufual, M. Perkins
would have taught us what they are, and not
have left us onely to his two more {ufhicient propts,
which he confeffeth are not infallible,

King Fames tells us, that the Devils firft
difcovering of himfelf for the gaining of a Lib.2.
Witch , is either upon their walking folitari- Cap.2.
ly in the Fields, or elfe lying panfing in their
bed , but always without the company of any other 5
and at the making of Circles and Conjurations , none
of that craft will permit any ‘others to bebold 5 when
the Devil and his Subjeéts are thus clofe and fecret
in their aétions, it cannot be imagined that he will
ufe all means to difcover his moft (pecial and txufti-
eft Subjects : and though Mr. Perkins tells
us, that by vertue of the Precontral, the De- Cap.7.
vil is cock-fiure of his inftruments 3 yet Selt.2,
within a few lines he changeth his note,
and faith, Thowgh be have good bope of them ., yet be
is not certain of their continuance, becaufe [ome by the
mercy of God bave been reclaimed and freed from bis
Covenant. Befides, he confefleth, the Devil fuffereth
fome to live long undifclofed , that they may exercife the
greater meafire of bis malice in the world. 1t xe-

Z 4 mains
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mains, that if the two true proofs of Mr. Perkins,
which are the Witches Confeflion, or fufficient wit-
nefles,fail.we have not warrant,as he ithsin the word,
to put [uch an one to death, |

I conclude this point in the wordsof Mr. Per-

kinss I advife all Furors, that as they be diligent in 1-&‘
the zeal of Gods glory, fo they would be carefiel what :
they do , and not to condemn any party fufpecied upon As
bare prefimptions , without found and [iefficient proofs Bt
that they be not guilty through their own rafnefs , of | I

Jhedding innocent blood.
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Of the Hebrew Witch..

N Deut. 18. The Witch is named with divers

other forts of fuch as ufed the like unlawfull
Arts 5 as the Diviner, the Obferver of times, an
Inchanter, a Charmer, a Confulter with a fami-
liar Spirit, a Wifard, or a Necromancer. The .
Text addeth, 4!l that do thefe things are an abomina-
tion' to the Lord, and becaufe of thefe abominations,
the Lord thy God doth drive them [ the Nations |
out from before thee. 1f we defixe to know what
thofe abominations of the Nations were, we are
told in general in the 14. Verfe of the fame
Chapter : Thefe Nations hearkened unto obfervers of
times, and unto Diviners. There is no other crime
_in this Chapter laid to the charge of all, or any
of thefe prattifers of fuch unlawful Arts, but of
lying Prophefies; and thercfore the Text addeth,
The Lord thy God will raife up unto thee a Prophet
from the midlt of thee, of thy Brethren, like unto me, unto
bim [hall ye bearken, and not to the Diviners, Wifards,
Charmers, &c. g '

Setting afide the cale of Fob (whercin God
gave a {pecial and extraordinary Commiffion) I
do not finde in Scripture that the Devil, or Witch,
or any other,had power ordinarily permitted them,
either to kill or hurt any man, or to meddle
with the Goods of any: for though, for the trial
of the hearts of men, God doth permit the De-
vil ordinarily to tempt them; yet he hat(l-a_; no

‘ O~
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Commiffion to deftroy the Lives or Goods of
men 5 it is little lefs than blafphemw to fay any
fuch thing of the admirable providence of God,
whercby he preferves all his Creatures.

It was crime f{ufficient for all thofe pra@i-
cers of unlawful Arts, to delude the people
with falfe and lying Prophefies, thereby to make
them forget to depend upon God, and #» Bave
their Souls turn after fuch as bave Familiar § pirits,
‘and_after Wifards, to go a whoring after them, as
the Lord faith, Levit.20.6. This {piritual whore-
dome is flat Idolatry, in the common phrafe of
the Old Teftament 5 and thofe that be enticers
to 1t, thercby éndeavour to deftroy the Souls of
the People, and are by many degrees more wor-
thy of death, than thofe that onely deftroy the
Bodies or Goods of men,

If there were a Law that every one fhould be
put to Deach, or punifhed, that fhould advifedly
endeavour to perfivade men that they are skilful
in thofe forbidden Axts, of in foretelling of things
to come, or that they have cnntmacg with the
Devil, and can thereby murther or deftroy mens
Goods 5 1 fhould neverdeny fuch a Iaw to be
moft confonant and agrecing with the Law of
Mofes. | '

But becaufe I may be thought by fome a favou-
ver of thefe forbidden Atts, through want of un-
derftanding the Scripture about the quality of
them 5 1 have made choice of 2 Man who is no
friend to Witches, and whofe learning in this

point
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point will not be denied. In his own words I
thall fet ‘down, what either out of the Hebrew
Names of thofe prohibited Axts, or out of the ex-
E)ﬁtinn of ‘the §
t the underfian

ewifh Doctors can be gathered
| ing of them. T i B
A Diviner, in Hebrew, a Forefeer, or .

Prefager, ‘a 'Foreteller of things to fﬁﬂl;mwr%
come, as doth a Prophet —The He- Dpﬁf 3
brews take a Diviner to be one that et
doth things whereby he may foretel things t
come, and fay, Such a thing fhall be, or not be,
or fay, It is good to do fuch a thing —The means
of Divining; fome doing it with Sand, fomé
with Stones, fome by lying down on the Ground,
fome with Iron, fome with a Staff — He that ask-
ed of a Diviuer, is chaftifed with ftripes.

2, An obferver of times, or Soothfayer, an Ob-
{erver of the Clouds, a Planetary, or an obferver
of the flying of Fowls, an Augur. As the Di-
viners were carried much by inward and Spi-
ritual Motions, {o thefe by outward Obfervations
in the Creatures. The Hebrews fay, they were
fuch as did fec times for the doing of things,
faying , Such a day is good , and fuch a day is
manghits (i et ko ‘

3. An Obferver of Fortunes, one that curioufly
fearcheth figns of good or evil luck, which are

learned by Experience: the Hebrew 1s, to finde

out by Experience; Whereupon the word here
uled 1s one that too curioufly obferveth, and a-
bufeth things that do fall out, as' lucky or un-
d : lucky
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lucky.  The Hebrews defcribe it thus, as if one

fhould fay, Becaufe the morfel of Bread is fallen

out of my mouth, or my Staff out of my hand,

I will not go to fuch a place: becaufe a Fox paffed
by on my right hand, I will not go out of my
Houle thisday. Our new Tranflation renders this
word ap Inchanter.

4. A Witch, a Sorcerer, {uch as do bewitch the
Senfes or mindsof Men, by changing the forms
of things to another hew.  The Hebrew word
for a Witch properly fignifies a Jugler, and is
derived from a word which fignihes changing or
turneng 5 and Mofes teacheth, Exod.7. that Witches
wrought by Enchantments, that is, by fecret Sleights,
Fuglings, Clofe conveyance, or of Gliftering like the
flame of Firve, or a Sword, wherewith Mens Eyes were

dazled,

5. A Charmer, or one that conjureth Conju-
¥ations 5 the Hebrew fignifies conjoyning or confci-
ating —— The Charmer 15 {aid to be he, that {peak-
eth words of a firange Langudge, and without
fenfes that if one fay fo or' fo unto a Serpent,
it cannot hurt him; he that whifpereth over a
wound , or that readeth over an Infant that it
may not be frighted, or layeth the Bible upon 2
Child that it may fieep.

6. A Wifard or cunning Man, in Hebrew
named of his knowledge or cunning — The He-
brews defcribe him thus, That he put in his mouth
a bone of a Bird, and burned incenfe, and did
other taings until he fell down with (hame, and

{pake

™ . o e P e oew e




E.-

E 5 mia

==
'\.l-l"-.

4 5

Ea EENFs

an Englith and Hebrew witch. 337

{pake with his mouth things that were to come

to pafs.

-7. A Necromancer; one that fecketh unto. the
Dead : of him they fay, he made himfelf hun-
gry, and wént and lodged among the Graves,
that the dead might come unto him in a Dream,
and make known unto him that which he asked
of him 5 and others there were that clad themf¢lves
with Cloaths for that purpofe ; and {pake certain
words , and bumed Incenfe, and flept by them-
{elves; that f{uch a dead perfon might come and
talk with them in a dream.

8. Lafly, The Confidter with Familiar Spirits, ini
Hebrew,a Confidlter with Ob ., applied here to Magi-
tians , who poffeffed with an evil Spirit, {pake with
a-hollow voice as out of a bottle. —The Hebrews
explain it thus, That he which had a Familiar {pi-
rit ftood and burned Incenfe, andheld a rod of
Mirtle-tree in his hand, and waved it , and {pake
certain words in fecret , until he that enquired did
hear one fpeak unto him ; and anf{wer him touch-
ing that he enquired, with words from under the
Earth, with a very low voice, & Likewile, one
took a dead mans Skull and burnt Incenfe thereto,
and inchanted thereby till he heard a very low voice,
& This Textin our Englith Tranflation being
expounded a Familiar Spirit , and feconded by the
Hiftory of the Woman of Endor, may feem a firong
evidence that the Devil covenanted with Witches :
but if all be granted that can be defired, that this
Familiar Spirit fignifies a Devil, yet it comes not

home to prove the main point 5 forit isno proof
| that
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that the Familiar Spirit enter’d ‘upon Covenant ;
or had or could give power to others to kill the
perlons , or deftroy the Goods of others. King
Fames confeffech, the Devil can make fome to be pof-
Jeffed , and. [0 becomte very Demoniaquess and. thas
Jhe who bad the [pivit of Python in Acts 16.  mwhere-
by fbe conquefted fuch gain to ber Mafters that Spirit
#as not of ber oven raifing or commanding, as (be plea-
Jed to appoint, but fpake by her Tongue a5 well privately
as publickly. We do not find the Pythoneffe con-
demned or reproved, but the unclean Spirit com-
manded in the Name of Fefus Chrift to come on? of ber.
The Child which was too young to makea Covenant
with the Devil, was poffefled with a dumb and deaf
Spirit, and the Devil charged to come out, and enter no
more into bimy, Mark 9. A Daughter of Abrabam
(thatis, of the Faith of Abrabam) was troubled
with a fpirit of infirmity eighteen years, and bowed to-

gether shat (he conld nov lift ber felf ups Luke 13.
10, 16, :

It 1s obfervable, that in Dext. 18, where all the
unlawful Arts are reckoned up , and moft fully pro-
hibited, the crime of them is charged upon  the
practifers of thofe Arts; but the crime of having
a Pamiliar Spiritis not there condemned, but the
confulter of a Familiar Spirit; {0 in Levit. 19: 31
the prohibition is, Regard not them that have F ami-
liar Spivits 3 and foin Levit. 20. 6. The Soul that
iurneth after fuch as have Familiar Spirits 5 fo. that
it was not the having, but the confulting, was con-
demned.

L If we draw nearer to the words of the Text; Iﬁ
wi
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will be found, that thefe words, & Confalter with a
Familiar Spirit, are no other than a Confidter with
Ob 5 where the queftion will be what 0b fignifieth,
Expofitors agree , that originally Ob fignifieth a
Bottle , and they fay is applyed here to one poffe(-
{ed with an evil Spirit, and fpeaketh with a hol-
low voice asour of a Bottle : but for thisI find no
proof they bring out of Scripture, that faith, or ex-
poundeth that Ob fignifieth one poffefled with a
Familiar Spirit in the Belly 5 the onely proof is,
that the Greek Interpreters of the Bible Tranflate
it Engaftromuthi, whichis, {peaking in the Belly ;
and the word anciently,and long before the time of
the Septuagint Tranflators , was properly ufed for
one that had the cunning or flight to fhut his
mouth , and feem to {peak with his Belly 5 which
that it can be done without the help of a Familiax
Spirit, experience of this Age theweth in an Irifh-
man. We donotfind it faid , that the Woman of
Endor did fore-tell any thing to Saxl, by the hol-
low voice of a Familiar Spirit in her Belly 5 neither
did Saul require , nor the Woman promife fo to
anf{wer him; but he required,Bring me bim up who I
Jball name unto thees and fbe undertook to do it 3 which
argues a defire in Saul to confult with the dead,

which is called Necromancy, or confulting with the °
dead,

But it hath been faid, fhe raifed the Devil in
Samaels likenefs, yet there is no fuch thing faid in
- the Text 5 when the Woman went about her work,
the firft thing noted is, that when fbe Jaw Samuel, fbe
cryed out with a loud voice : An Argument fhe was

frighted with {ceing fomething (hie did not expe
. 10
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to fee: it is not {aid, that when fhe knew Saxl, but
when (he faw Samuel fbe cryed ont with a lowd woice;
when the knew Saul.the had no reafon to be afraid,

but rather comforted, for that the had his Qath for
her fecurity.

It may well be, that if either {he had a Famili-
ar Spirit, or the Art of hollow-fpeaking , her in-
tention was to deceive Saxl, and by her fecret voice
to have made him believe, that Samuwel in another
room had an{wered him 5 for it appears that Sau!
was not in the place where fhe made a (hew of
raifing Samel: for when fhe cryed out with a lond
voice , Sawl comforted her , and bid her not bé
atraid, and asked her what (be farw ¢ and what fornt
is be of 2 which queftions need not have-been, if
Sl had been in the Chamber with the Witch.
fing Fames conteffeth , that Saul was in another
chamber at the conjuration s and it is likely the woman
had told Sau/ (he hdd feen foime fearful fight, which
made him ask her what the faw? and her anfwer
was , fhe faw gods aftending out of the Earths and
it may be underftood, that Angels waited upon Sa-
muel, who wasraifed by God, and not any Pup-
pets or Devils that {he conjured up 5 otherwife, the
words may be Tranflated as Deodat in the Mar-
gent of his Italian Bible hath it, She faw a Man of
Majefty or Divine Authority afcend, un’ buomo di Ma-
jelta é &’ Authorita Divina , which well anfwers the
queltion of what formis heof ? which is in the fir=
gular,not in the plural number,

We find it f{aid in Efay 29, 42 Thon (balt ! be
brought  downy and. (halt * [peak out of the ground,
and
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and thy fpeech fball be low out of the duft, and: thy

voice fhall be 5 ohe that hath a Fimiliar Spivit out.of

the ground,and thy (peech fball wifper out of the Earths
which argues, the voice of Qb was out of the
Earth, rather than out of the Belly 5 and fo the
Hebrew Expofition which I cited before affirins,
Some learned have been of Opinion that a natural
reafon thay be given why in fome places certain
exhalations . out of the earth may give to fome 2
prophetical fpirit. Add hercunto, that fome of
the Heathen Oracles were faid to fpeak out of
the Earth: and among thofe five forts of Necro-
mancy, mentioned by Doctor Reymolds, in his 76
Lecture of his cenfure of the Apocrypbals, not any
of them is f{did to have any Spiric in their Belly.
The Romanits, who are all great affirmers of the
power of Witches, agree, that the foul of Samuel
was fent by God to the Woman of Endor: to
this not oncly  Delrio, but Bellzrmine before him
agrces.  ‘That true Samuel did appear as {ent by

‘God, as he {ent Elizs to Ochifias King of Ifrael,

who being fick. fent to confult with Beelzebub the
God of Echron, may appear, for that Samwuel is

{0 true and certain in his prediGion to Sawl

which no Witch, noe Devil could ever have told :
for though the Wifdome and Experience of the
Devil do_enable him to conjecture probably of
many events, yet pofitively to (ay, To morron thox
and thy Sons (hall die, is more than naturally the

- Devil could know.

Mr. _Pefk;'n.r confefleth the Devil could not_ fore-

tel the exact: time of Sauls death; and therefore
he anfwers, that God revealed to the Devil as
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his Inftrument Sauxls overthroWw, by which means;
and no other, the Devil was enabled to foretel the
death of Saxl. Here Mr. Perkins proves not that

"Satan was appointed by God to werk Saxls over-

throw, or that it was made known to him when
it fhould be done.

As the reft of the Speech of Samyeel is true,
fo thefe words of his, Why balt thow difguicted me
to bring me up ¢ may be allo trues which cannot
be, if it be {poken by the Devils or why fhould
the Devil tell truths in all other thmg% elle,
and lie onelv in this, I know no reafon. Doctor
Reynolds prefleth thefe words againft the appear-
ing of Samael, thus : If Samuel bad [aid them., be

badl lied 5 but S amuel comld ot lie, for Sanmuel conld -

ot be difquicted, nor raifed by Saul. Tt is true,
God nnclj,f raifed Samuel Eﬁﬂﬂa.ﬁfﬂb}i.} but ocecafionally
Sanl might raife him. But, faith Doétor Reynoldsr,
though Saul wus the occafion, yetr Samuel conld not

trily f ay that Saul bad J.fqrfe?rfd bim 5 for ble[fed
are they that diein the Lovd, faith the 8 pirit, becanfe
they veft from their labowrs 5 ‘and Samuel was no more

to be a"a;fq:ﬂend (if be were [ent by God ) than Mo-

{es and Elias smere when they appeared to fhew the
Gloryof Chrift; Mat, 17.  Anfwer, It did not dif-
pleale Samnel to be employed  in' the Office of an
Angel, but he obeyed God gladly; yet fince ‘the
occafion of his appearing difpleafed God, it might
for that caufe difpleafe allo Sanel. Bcf des, we
need not und{:ri’tand the difquieting of Samuels
mind, but of his body, by not fuffering it -to reft
in 'peace after death', according fo-the  commion

and ufual condition c-f Mankind : 'this {enfé C;ﬂm
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Original will well bear. Again, it cannot be be- -

lieved that the Devil would ever have preached
{o Divine and excellent a Sermon to Saxl, which
was able to have converted, and brought him to
Repentance ; this was not the way for the devil to
bring either Saul or the woman to renounce God.
Laftly,the Text doth not fay that the woman raifd
Samuels yet it calls him Samuel | and faith that
Saul perceived or wudevftood that it wus Samuel,

M. Perkins 8¢ many others efteem Balaam to have

~ been aWitch or Conjurer,but I find no fuch thing in

theText ; when he was required to curfe the people
of Ifrael, his anfwer was, I will bring you word as the
Lord fhall fpeak wunto me, Numb. 22, 8. and God
came unto Balaam in v. 9. and in ». 13. Balaan
faith, The Lord refufeth to give me leave 5 and when
Balak fent a {econd time, his anfwer was, If Balak
world give me his boufe full of filver and Gold , T
cannot go beyond the word of the Lord my God, to do
Lefs or more. Inv. 20. God cometh to Balaam and
{aid,If the men come to call thee.go 5 but yet the words
which I (hall (ay untothee, that (balt thou do. And
when Balaam came before Balak he faid, 2. 38. Lo
T am come unto thee, bave I now any power at all to fay
any thing 2 the word which God putteth into my mouib,
that fball T (peak  and in the 23. Chap. v. 18, Ba-
laam {aith, How (hall I curfe whom God bath not cur-

fed 2 andinv. 12. he faith, Muft I not take beed

to [peak_ that which the Lord bath put into my mouth 2
Thefe places laid together, prove Balzam to have
been a true Prophet of the Lord 5 and he prophefi-
ed nothing contrary to the Lords command, therc-

Ne-

- fore St. Peter calls him a Prophet.

Aa 2
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Neverthelefs it is true o that Balaam finned no-
torioufly , though not by being a Witch or Con-
jurer, or afalfe Prophet 5 his faults were, that when
God had told him he (hould not go to Balak , yet
in his covetous heart he defired to'go, being tempt-
«d with the rewards of Divination, and ‘promife
of promotion 3 {0 that upon a fecond Meffage from
Balskhe ftayed the Meffengers to feeif God would
{uffer him to gos wherefore the Lord in his anger
{ent Balaam. Alfo when God had told Balaam that
he would blefs Ifiacl, yet Balaam did firive to tempt
God, and by feveral Altars and Sacrihices to change
the mind of God. Again, when Balzam faw God
immutable in blefling Ifrael, he taught Balak e
lay ‘a [tumbling-block_ before the Sons'of Iftael, to
eat things [erificed to Idols, and to commit Forni-
cation, Kev.2.14. Whereas it is faid that Balaam
went not up as other times to [eek_for Enchantments,
Num. 24. 2. the Original is, to neet Divinations,
that is, he did not go feek the Lord by Sacrifices,
as he did, Nwmb.23.3.15.

An exaék difference between all thofe Aits pro-
hibited in Dewt. no man I think can give; that
in fome they did agree, and in others differed,
{eems probable.. That they were all'lying and
falfe Prophets, though in f{cveral ways, I think
none can deny. That they differed in’ their: de-
grees of punithments is poffible : there are but three
{orts that can be proved were to be put to death,
iz, the Witch, the Familiar Spirit,  the Wifard.
As for the Witch, there hath been fome doubt
made of it. The Hebrew Dottors that wereskild
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in the Laws of Mfer, obferve, that wherefoever
one was to die by their Law, the Law always

did run in an affirmative precepts as, the Man (hall
be ftoned, fhall die, fhall be put'to death, or the

) et likes but in this ‘text; and no where €lfe in Scrip-
pt- ture, the {entence is onely a Probibition negative,
e Thon [balt not [usffer a Witch to live, and not, Thou
i (halt 'put her to death, or ftone her, or the like.
i Hence fome have been of Opinion, that not :to
gy {uffer a Witch to live, was meant not to_relieve
bt or maintain her by running after her, and reward-
gt ing her. ' The Hebrews {eem to have two forts
Mnge of Witches, fome that did hurt, others that did-
(iod hold the Eyes; that is, by jugling and flights de-
& i ceived Mens fenfes,  The firft they fay was to

be floned, the other,which according to the propes
notation of the word was the true Witch, was
onely to be beaten.

The Septuagint have tranflated a Witch, an
Apothecary, a Druggifter, one that compounds
poyfons; and fo the Latin word fora Witch is
deriefica, a maker of poyfons: if any fuch there
ever were, or be, that by the help of the Devil
do poyfon, fuch a one is to be put to death,

ol though there be no Covenant with the Devil 5 be-
and caufe fhe is an Actor and principal her {clf, not
ik by any wonder wrought by the Devil, but by the
g matural or occult property of the Poyfon.

It

For the time of Chriff, {aith Mr. Perkins, thongh
there be no particular mention made of any fiech Witch,
yet thence it followeth not that there were none, for all
things that then bapned are not Recordeds and I would

fair
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fain kyow of the chief Patrons of then, whether thofe
penfous poffelfed with the Devil, and troubled with
ftrange Difeafes, whom Chrift healed, were not bewitch-
ed with [ime fuch people as our Witches are? if they
fay no, let them if they can prove the contrary.

Here it may be thought that Mr. Perkins puts his
Advetfaries to a great pinch 5 but it doth not prove
fo: for the Quettion being onely whether thofe that
were poffefled in our Saviours Time were bewitch-
ed ; The Oppofers of Mr. Perkins fay they were
not bewitched: but if he or any other.{ay they,were,
the Proof will reft wholly on him or them to make

ood their Affirmatives it cannot in reafon be ex-
pe@ted that his Adverfaries thould prove the Nega-
tivesit is againft the Rules of Difputation te require
it
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