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TO THE

READER.

H IS learned piece is fo Well known, and bath
already found fo kind entertaimment, that
there will be little need to recommend it : The Laws
of Sewers whereof it treats are of general concern-
ment, as well to inland Counties through which Ri-
vers run, as 1o maritime, and their ufe and impor-
tance is fuch, aswithout the due execution of them,
we Jhould be expofed to the rage and violence of that
mercilefs Element which furvounds us, Rivers would
by Impediments and Annoyances be obfbruéted in their
courfes ; Bridges, Calceys, Havens and Ports would
fall to decay 5 in a word, the Gates which now open
and let in commerce, and the Ways that convey and
lead it through the Kingdom would fail us.

The Authour was a Gentleman of excellent parts,
both natural and acquired, and had attained to great
knowledge in the Laws of this Realm, which were
his Profeffion 5 And being for many years a Commil-
Jioner of Sewers in his native Countrey of Lincoln-
thire, which abounds in vaft Fens and Marifbes, he
particularly applied bimfelf to the fludy of thefe

42 Laws




To the Reader.
Laws of Sewers, and made choice to read upon the

Statwe of 23H.8. cap. 5. whereon that Commiffi-
o i p:-mc;pmf'. grounded.

Wherein bow far he bath outgone all others who
have.written of that—fubjell, with what judgment
and }Jﬂfﬂf’ﬂfﬁ he batl fmm;’fﬁf aswell [everal points
at the Common-law, as the [everal branches of this
Statute, and how be bath rendred the moft dark,
difficult _and. knotty  parts thereof \plain and in-
telligible , - will eafily appear to the difcerning
Reader.

That which is added in a larger letter, will it’s
boped -prove not unacceptable ; 'Here i there is a
touch upon fome points controverted by our Authour ;
and the refl gives you the Fudgments and Refolutions
of the Rewerend judges upon the Laws of Sewers,
Jome of them before bis time, but not then made

publick, and others fince wherein cave hath been
Iaz{fn that nothing [hould be omitted that conld be
found pertinent to this [ubjedl.

However our Authour hath thisright done bim, that
nothing is intpofed on bim but what was his own, the

Additions being [ufficiently diftinguifbed by the Cha-
racter.

E-R RAT A

Age 7. L o. for K. 8. reade H. 4. Margem ibid. p. 76, L 24. for Ports,
r. Partss p. 530 L 22. for repavie; v. viparia. p. 94 L 30, for contagiower,
F. outragions. P, 104s L 10, for ¢, 14, ¢ 18 L 21. for Calis, r.Callie. p. 110,
+23 foris, voif. paid. L 1g. r.onght to be,  porga. L 7. for decreed, r. denied.

The
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T 4 general A6t concerning Commiffions of Sewers
to be direlled in all parts within this Realm.

moft gracious Prince, nothing Earthly fo highly wey-
ing as the advancing of the common profit, wealth
and commodity of this his Realm, confidering the daily
great damages and loffes which have happened in many and

OUR Sovereign Lord the King , like a vertuous and

divers parts of this his faid Realm, as well by the reafon of

the outragious flowing furges and courfe of the Sea, inand
upon marfh groundsand other low places heretofore through
politick wifedom won and made profitable for the great
Common-wealth of this Realm, as alfo by occafion of Land-
watersand other outragious Springs, in and upon Meadows,
Pafturesand other low Groundsadjoyning to Rivers, Flouds,
and other Water-courfes. And over that, by and through
Mills, Mill-dams, Weres, F ifhgarths, Kedels, Gores, Gotes,
Floudgates, Locks and other impedintents, in and upon
the fame Rivers and other Water-courfes, to the ineltimable
damages of the Common-wealth of this Realm, which daily
is likely more and more to encreafe, unlefs {peedy redrefsand
remedy be in this behalf fhortly provided: wherein albeir
that divers and many provifions have been before this time
made and ordained’, yet none of them are fufficient re-
medy for reformation of the Premifles - Dath therefoze
by Deliberate adbice and alfent of hig Los Spiris
tual and @Tempozal, and allo big lobing Com-
mong in thig pelent IParliament alfembled, oai-
ned, cltablifhed and enacted, that Tommiflions of
Sewers, and other the pemiiles thall be diveded in
all parts within thig Realm feom time to time, where
and when need hall require arroding to the manner,
foam, tenoz and effet Derrafrtlg enfuing, to ru!u;r!: th
antia

23H.8 ¢ 5
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{tantial and inditferent perfons ag Mall be named by the
1 020 Chancelioz and Lozo Trealuret of @England, anb
the two chief Julices foz the time betng, 02 by thace of
then, tobereot the Loz Chancelloz to e one.
The form of  Flenry the Eighth, &c. Know ye, that forafmuch as the
e Com: Walls, Ditches, Banks, Gutters, Sewers, Gortes, Calcies,
Bridges, Streams, and other defences by the coafts of the
Sea, and marfh ground being and lying within the li-
mits of A, Bor C. in the County or Counties of or
in the borders or confines of the fame, by rage of the Sea,
flowing and reflowing, and by mean of the trenches of frefh
waters defcending and having courfe by divers ways to the
Sea. be fo dirupr, lacerate and broken, and alfo the com-
mon paflages of Ships, Balengers and Boats in the Rivers,
The feveral  Streams, and other Flouds within the limits of A, B or
fj;r‘;ﬁnfﬁgt C, in the County or Counties of or in the bor-
warding £ lers or confines of the fame by meanof fetting up, erecting
of Sewers. a0 making of Streams, Mills, Bridges, Ponds, Fifhgarths,
Mill-dams, Locks, Hebbing-wears, Hecks and Floudgates, or
other like lets, impediments, or annoyances, be letted or
interrupted, fo that great and ineftimable damage for de-
fault of reparation of the faid Walls, Ditches , Banks,
Fences, Sewers, Gotes, Gutters, Calcies, Bridgesand Streams.
And alfo by mean of fetting up, ere&ting , making and-in-
larging of the faid Fifhgarths, Mill-dams, Locks, Heb-
bing-wears, Hecks, Floudgates and other like annoyances
in time paft, hath happened, and yet is to be feared, that
far greater hurt, lofs and damage is like to infue, unlefs
that fpeedy remedy be provided in that behalf.
what things  We therefore for that by reafon of our dignity and pre-
tfl:n:-?rﬁrlaﬂf- rogative royal we be bound to provide for the falety
e are_-and prefervation of our Realm of England, willing that
authorifed 10 fpeedy remedy be had in the Premiffes , have afiigned
0L, { . 2
you and fix of you, of the whichwe will that A, B and C
fhall be three to be our Juftices to furvey the faid Walls,
Streams, Ditches, Banks, Gutters, Sewers, Gotes, Cal-
cies , Bridges, Trenches, Mills, Mill-dams, Floudgates,
Ponds,
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Ponds, ‘Locks, Hebbing-wears, and other impediments,

lets and annoyances aforefaid, and the fame caufe to be made,
corrected, repaired, amended, put down or reformed, as

cafe fhall require after your wifedoms and difcretions, and

therein as well ordain and doe after the form; tenor and ef-

feé of all and fingular the Statutes and Ordinances made

before the fir(t day of March, in the three and twentieth

year of our Reign, touching the premifles, or any of

them, as alfo to enquire by the oaths of the honeft and taquiry by
lawfull men of the faid Shire or Shires, place or places, e T
where fuch defaults or annoyances be, as well within the Li- noyances
berties as without (by whom the truth may the rather come

be known) through whofe default the faid hurts and da-

mages have happened, and who hath or holdeth, any Lands

or Tenements, or common of pafture, or profit of fithing,

or hath or may have any hurt, lofs or difadvantage, by any

manner of meansiin the faid places, as well near to the faid

dangers, lets and impediments , as inhabiting or dwelling
thereabouts' by the faid Walls, Ditches, Banks, Gutters,

Gotes, Sewers, Trenches and other the faid Impediments

and Annoyances. And all thofe perfons, and every of them Afeffing che
to tax, aflefs, charge, diftrain and punith, as well within P‘[__“;’i‘f;:fu'j“
the metes, limits and bounds of old time accuftomed or ry ro the
otherwife, as elfewhere within our Realm of England, af- charge.
ter the quantity of their Lands , Tenementsand Rents, by

the number of Acres and Pearches, after the rate of every

Perfons Portion, Tenure or Profit, or after the quantity of
their commonof pafture, or profit of fithing, orother com-
modities there, by fuch ways and means, and in fuch man-
ner and form, as to you or fix of you, ‘whereof the faid A,
B and C to be three, fhall feem moft convenient to beordai-
ned and done for redrefs and reformation to be had in the
premifies: and alfo to reform, repair and amend the faid
Walls, Ditches, Banks, Gutters, Sewers, Gotes, Calcies,
Bridges, Streams, andother the premifies, in all places need-
full : and the fame as often, and where need {hall be to
make new, and to cleanfe and purge the Trenches, Sewers

B2 and




Appointing
of Bailifft,
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Carriages,
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To make
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and ditchesin all places neceffary. - And farther, -to reform,
amend, proftrate and overthrow all fuch Mills, Streams,
Ponds; Locks, Fifhgarths, Hebbing-wears, and other impe-
diments and annoyances aforefaid, as fhall be found by in-
quifition, or by your furveying and difcretions to be ex-
ceffive or hurtfull. And alfo to depute and affign diligent,
faithfull and true Keepers, Bailiffs, Surveyers, Collectors ,
Expenditors, and other Minifters, and Officers for the fafety,
confervation, reparation, reformation and making of the pre-
mifles, and every of them, and to hear the account of the
“ollectors and other Minifters, of, and for the receit and

laying out of the money that fhall be levied and paid, in
and about the making, repairing, reforming and amending
of the faid Walls, Ditches, Banks, Gutters, Gotes, Sewers,
Calcies, Bridges, Streams, Trenches, Mills, Ponds, Locks,
Fifhgarthes, Floudgates, and other impediments and annoy-
ances aforefaid.  And to diftrain for the arrearages of every
fuch colleftion, tax or affefs, as often as fhall be expedient,
or otherwife to punifh the debtors and deteinors of the fame,
by fines, amerciaments, pains, or other like means after
your good difcretions. And alfo to arreft and take as ma-
ny Carts, Horfes, Oxen, Bealls, and other inftruments ne-
ceffary, and as many Workmen and Labourers, as for the
faid works and reparation fhall fuffice, paying for the fame
competent wages, falary and ftipend in that behalf : and
alfo to take fuch and as many Trees, Woods, Under-woods
and Timber, and other neceffaries, as for the fame works
and reparations fhall be fufficient at a reafonable price by
you or fix of you, of the which we will that A, B and C
Thall be three to be afleffed or limited as well within the
limits and bounds aforefaid, as in any other place within
the faid County or Counties near unto the faid places: and
to make and ordain Statutes, Ordinances, and provifions
from timeto time, as the cafe fhall require, for the fafeguard,
confervation , redrefs, corre¢tion and reformation of the
nremifles, and of every of them, and the parts lying to the
fame neceffary and behoovefull, after the laws and cuﬂnm;
Of -
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of Romney-marfh, in the County of Kent, or othewife, by
any ways or means after your own wifedoms and difcre-
tions. And to hear and determine all and fingular the pre-
miffes, as well at our fute, as at the fute of any other what-
foever, complaining before you or fix of you, whereof A, B
and C fhall be three after the laws and cuftoms aforefaid, or
otherwife by any other ways and means after your difcreti-
ons. And alfo to make and direct all writs, precepts, war-
rants, or other commandments by virtuc of thefe prefents,
to all Sheriffs, Bailifls, and all other Minifters, officers, and
other perfons, as well within liberties as without, before
you or fix of you, whereof the faid A, B and C to be three,
at certain days, terms,and places to be prefixed, to be retur-
ned and received. And farther to continue the procefs of
the fame, and finally to doe all and every thing and things,
as fhall be requifite for the due execution of the premifics ,
by all ways and means after your diferetions. And there-
fore we command you that at certain days and places,
when and where you, or fix of you, whereof the faid A, B
and C to be three, fhall think expedient, ye do furvey the
faid walls, fences, ditches, banks, gutters, gotes, fewers, cal-
cies, ponds, bridges, rivers, ftreams, water-courfes, mills i
locks, trenches, filhgarths, floudgates, and other the lets, im-
pediments, and annoyances aforefaid, and accomplifh, fulfill,
hear and determine all and fingular the premifies in due
form, and to the effect aforefaid, after your good difcretions::

Awarding of
Writs and
Precepts to
Sherifis, Bai-
liffs, and o-
thers.

and all fuch as ye fhall find negligent, gainfaying, or rebels 1o compel
ling in the faid works, reparations or reformation of the others w o-

premifics, or negligent in the due execution of this our com-
miffion, that ye do compell them by diftrefs, fines and . a-
merciaments, or by other punifhments, ways or means,
which to you or fix of you, whereof the faid A, B and C
fhall be three, fhall feem moft expedient for the fpecdy re-
medy, redrefs and reformation of the premifies,and due exe-
cution of the fame.  And all fuch things as by you fhall be
made and ordained in this behalf, as well within liberties as
without, that ye do caufe the famc firmly to be obferved.,

doing

bey their oo~
ders,
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doing therein as toour Juftices appertaineth, after the Laws
and Statutes of this our Realm,and according to your wife-
doms and difcretions. Saved always tous fuch fines and
4 command- amerciaments as tous thereof fhall belong. And we alfo
ment © i command our Sherifl or Sheriffs of our faid County or
weriffs 0
return before Counties of that they {hall caufe to come be-
‘j[_’tﬁﬁf";{:&;{: fore you or fix of you,of the which A, B and Cfhall be three,
woners 1 at fuch days and places as ye fhall appoint to them, fuch
ihall be ex- and as many -Imneé’ men of his or their Bayliwick, as well
pedienc for (yirhin the liberties as without, by whom the truth ma
e Left be known, to inquire of the premiffes; Commanding
all other Of- alfo all other Minifters and Officers, as well within Liberties
ficers (L be 55 wyichout, that they and every of them fhall be attendant
tmo the  to you in and about the due execution of this our Com-
Eﬂ:“‘“[“ﬂ' miffion. In witnefs whereof we have caufed thefe our Let-
& ters patents to be made. Witnefs our felf at Weftminfter
the day of in the year of our Reign.
dnd it 19 allo enaced, that ebery fuch perfon ag hall
be named Commiffioner in the (aid Commiflion, after
be bath knowledge thereof, thall effectually put big bi-
{igence and attendance in and about the execution ofthe
faid Comunillion. 9ndbefoze be hall takeupon himthe
The Com-  £xecution of the faid Commiflion, e thall rake a co2-
miffoners  pozal oath befoze the Lozd Ehanceliour, 02 befoze fuch 1o
oath, wobom the faid Lo2d Thancellour fhall dived the King s
Tulzit of Dedimus poteftatem, to take the fame, o2 befoze
the Jultives of the IPeace in the quarter Selifons bol:
pen in the Shite wbere fuch Emmitlion Mallbe diveded:
the tenog of which oath hereatter enlueth,

the oxh 9 Ye fhall fwear that ﬂynu to your cunning, wit and
of the Com- power fhall truly and indifferently execute the authority to

for Sewers, you given by this Commifiion of Sewers, without any fa-
vour, affeCtion, corruption, dread or malice to be born to
any manner of perfon or perfons: and as the cafe fhall re-
quire, ye fhall confent and endevor your felf for your part
to the keft of your knowledge and power to the making
of fuch wholfome, juft, equal and indifferent laws and or-

dinances,
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dinances, as fhall be made and devifed by the moft difcreet
and indifferent number of your fellows being in Commif-
fion with you for the due redrefs, reformation, and amend-
ment of all and every fuch things, as are contained and fpe-
cified in the faid Commiffion : and the fame laws and ordi-
nances to your cunning, wit and power caufe to be put in
due execution, without favour, meed, dread, malice or affec-
tion, as God you help and all Saints.

Anbd it iz allo enacted by the authoity afozefain, that A confirms
all anD ebety Statute, S and Ddinance heretofoge ton of oder
mabe concerning the premitfes, o2 anp ofthem, agwell ~*™
in the time of our Sobereign Logd the King, that now
ig, ag inthe time of anp of big p2ogenitozs Kings of this
Realm of Eogland, not befng contraty to this prelent
Aut, nop beretofoze vepelled, from bencefoath MHall Gand
and be good and effectual foz eber, and to be put in Due
erecution accoding to the trite meaning and purpot of
the fame. _

Anbober thatbe it enacted, that the Commiflioners The aurhori
bereafter to be named in any of the faid Tommilliong I of e
accozbing to the purpozt and effect of the fame Commillic por
ong, babe full powet and authozity to make, conflitute,
and o2bain laws, opdinances and Decrees, and farther to
Doe all anb ebery thing mentioned in the faid Tommil
fion accoding to thepurpoze, effedt, WoDs and true meas
ning of the fame : and the (ame Lawg and Ddinances (o
mave, torefoam, tepellandamend, andmake new from
iﬂgeﬁgﬂ time, ag the cales necelfary Mmall vequire in that

ebalf.

Provided always, anD it igenaded, that if anp perfon the power
02 perfong being afletfed 02 tayed toany Lot 02 charge, of the Com-
foz anp Lands, Tenementg 02 Dereditaments, within Daorersn
the limitg of any Commifiion bereafter to be Di- @l wpay.
rected, DO not pay the faid ot and cbarge accoding to
the Dabinance and allignment of the Tommitlioners,
babing power of theepecution oftbe faid Commillion ;: by
vealon whereof it Mhall hbappen the faid ﬂnmmfﬁ;uggrﬁ

abing




(8)

pabing potoet of execution of (uch Tommiliion, fo2 fack
of paymient of fuch Tot and charge to Decree and o2dain
the fame Landg, Tenements and Deveditaments from
the otoner o2 oxoners thereof, and theit Deirg, and the
Decree.  Jpeirs of ebery of them, to anp peelon o2 perlong fop
rermof pears, term of life, in fee fimple o2 in taile foz
papment of the (ame {ot anDd charge, that then ebery luch
Decree and Ddinance (o by them made and ingrofed
in parchment, andcectified unDer their Seals into the
inn's Court of Thancery, with the Ring's ropal al-
{ent Dab to the fame, Mhall bind all and eberp perlon and
verfons, that at the making of the fame Decree haba:
upintercltin fuch Lang, Tenements 02 Pereditaments
in ule, poffefion, reberfion 0z vemainder, theit Deirg
and Feoftees, andebery of them, anD not to be in anp
tife refoamed, unlels it be by authozity of JParliament
bereafrer to be (ummoned and holden within this Bealm,
""!jg; Com- dnd alfo tt is pobived by autbozity afozelaid, that
miffioness - the fame Laws, Dbinances and Decrees to be made
bind the  gnd o2bained by the (aid Commilloners 02 fir of them bp
Ring's and - authozity of the faid Commitiion Mall bind as well the
mens Lands. [anDg-tenements and bevebitaments of the Ring our So-
beteign Lozd, ag all and ebery other petlon and perlons
and their beivs fo2 fuch their intevelt ag they hall foztune
to babe, 02 maybabe in anp Lands, Tenements 02 Pete-
pitaments, 02 orber cafual pzofit, abbantage o2 commpe
dity whatloeber thep be, whereunrothe faid Latws, Dabi-
nances and Decrees (hall in any wile extend, accoding
to the true purpotz, meaning and intent of the (ame

Lawe.
‘Nommmay  §nD it s furthermoze by the authozity afozelaid elta-
e ing un- hiifhed an® enacted, that if anp mannet of petlon o2 pete
] fons of what eltate 02 Degree focher be 02 thep be of,
that from bencefoatDh Doth take upon him 02 them to fit
by bivtue of anp of the fa1d Commillions, not being be-
foze Tmo2n in fopm ag isafozefaid , audaccoding totbe
teno? of the oath befoze fpecified, D2 ifanp perfon fo
namen




f
k

9)
named and {won Do fit, as ig aforelaid, not babing Whar Land
Landg and Tenements, 02 other beceditaments in fee i Com-

{imple, fee tail o2 fo2 term of life, to the cleqr pearly
balue of foatp marks abobe all chavges to Hig own ule,
ercept De be veftant and free of anp Tity, WBoough oz
Town Tozpozar, and babe mobeable fublance of the
tlear balue of one hunbzed poundg, o2 elle be {eavrned
inthe latos of this Bealm in and concerning the fame,

milinne;
fhall have.

that is to (ap, abmitted fn one of the four p2incipal Ueeerbarrest

Inng of Tourt foz an ucter Varvelier, thall forfeit foztp
boundg fo2 ebery time that be hall attempt o to Does
the one Dalf thereof to be to our Soveretgn Lo the
Ring, and the other balf thereof to the ule of Bim o2
them that will fue therefoze, by action of debr, bill,
plaint oz infoamation in anp of the Wing's Courts s in
which action oz fute no wager of laty Mall be abmiteed,
no2 anp effoin 02 paotection fhall be allowed, Gnd if
any action of teclpals o2 other fuit Mall bappen to be at-
tempteD againdt anp perfon oz pecfong fo2 taking of any
Diirels, oz any other Sl doing by authaity of the
comumiliton, 102 by authozity of anp Lawg 02 Debinan-
tes mabe by berrue of the (aid commiffion, the vefen:
bant 02 befendants inany fuch acion Mhall and map make

abowep, cognizance o2 jullification fo2 the taking of the Avowry, or
& Jaltifncarion

{ameDifrels 02 ather 9t Doing; fouching the premifes, /27 diftres

p2any of them, alledging in fuch adbowyy, cognizance «

aken by red-

Commiffion

o2 jultification, that the (aiv Diftvels, trelpals oz othep ©0 of the

Set, whereof the plaintiff complaineth, was ponebp au: of sewers.

thozity of the commition of fewefs fo2 Tot 02 tar affel:
(e by the fafd commifion, o2 fo2 Cuch nther agt 02 caufle,
ag the (aid vefenbant DD by authozity of the fame cong..
nifiion, anb accoling o the tenoy, purpot and effect
of this prelent St made the rriii, pear of the reign of
out SSobereign Lo iking Henry the eigbth, without ae
nyerpelling oz vehearlalof anp other matter 02 civeume
ftance conteined in this paelent Slct, 02 any Commillion,

Laws; Statutes, o2@zbinances thereupon tobe mabe,
C Wwhere-
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whereupon the plaintitf Mallbe abmitted (0 veply, that
the Defendant Did rake the faindifivels o2 Docany otber act
o2 trefpals fuppofed in His Declaration of his own Waong,
without any fuch caule ailedged by the (aid Defenvant,
e, whereupon the iffue in eberp fuch acion thatl be jopned
to be trped by Derdict of twelbe men, andnot ptherwifle,
as t¢ accuftomed in other perfonal actions.  SInd upon
the trial of that iffue the whole mattet fo be giben on
both partics in ebilence accoDing to the berp teuth of
the fame. QAudatter fuch ilfue ceied foz the cfenbant
o2 nonluit of the IPlaintiff after appearance, the fame
wiere e efenbant fo recober treble damages by veafon of hig
i wzongfull beparion in that bebalf, with bis cofis allo
e’ fitbar part fuftained, and thas ro be affefien by the fame
with his _ Jury 02 Tlvit 10 mguive of Damages, as the caule fhall
cofts of fuit. tl:ﬂllirh
wages for  SINDIC I alfo enaced, that ebery of the faid Commif-
Commiffo- fgners fall habe and perceibe four hillings fo2 cbery
Collegiors . Dap that thep Mall take paing in the erecution of this
dre. Commifion of Sewers, andone Clerk by them to be
aflignen two Millings foz ebery Dap, of the rates, tayes,
{ate and Waines that Mall be affeffen o2 loft by authozity
of the (aiv Commilfion, and ro be lebicd and paid by
their Difcretions.  SInd thar the (aid Commiilioners,
02 {ir of them Mall babe power and authogity to limit
and afign of the fame vates, rares, lots amd aines
by theit biferetions Cuch realonable fumg of moneptothe
faid Cletk fo2 writing of books and paocels concerning
the paemifleg, and to the collectors, erpenditoys; and
fuch otber as thall take paing in Due epecution of the (aid
Commiilion , as by the bifcretiong of the faid Com-
miflioncrs, o2 Gir of them, fhall be thouabr realona-
ble.
commimons - Provided always, that whenfocber, and ag often as
il t‘;i‘. futh CommiTion, ag i afore imited, [Hall be mave
ety of the oy Diverted to anp petfon oz petfons foy the refozmation
: anD amentiment, of oz2in anp of the pemilies fpecifien

in
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fn the (ad Commitlion, within the fees , Tiberty o2
poffeflion of theDuchp of Lancatter, that then fuch Com: Lancatter,
miflioners ag Mhall execute any fuch Commillion Mhall
be altvaps named and appointed, by the difcretion of
the L o020 Thancellour and Lo Trealuver of Englany,
anD the (aid two chief Yulices of either Weneh, and the
@ bancellour of the faiv duchy fo2 the time being, 02thee
of them, tobereof the (aid Lo Thancellour and the
dThancellour of the buchy to be two.  Sndthat inebery
fuch cale ttwo Tommillions Hallbe awarded, and made
accopding to the teno2of the Tommitlion abobe expretied,
one thereof under the great Seal of England, and the
otbet unber the Seal of the (ame duchy, as befoze time
bath been accuftomed, anp thing afoze vebrarled fn
this paefent Sot to the contrary bereof notwithltanding.
- §nb it i further enaced, that the faid Tommitlis Chargeofihe
ong from time to time, as the cale hall vequive, fhall Committen.
be bab and obtained without any motiep 02 other tharge
to be payen foz the Seals 02 weiting of the fame, un.
1efs it be to the King two hillings 41 pence fo2 the
Seal of ebery Tommillion, as bardh been accultomen,
and foz the weiting and intolling of any one Coms-
miffion b, 8, anb not abobe,

Snb it i further enacted, that ebery Cottimitlion 0 A commifi
be made by gutbezitp of this Ser, fhall indure and goiti- 57 o Sewer:
nte 02 the term of theee pears neptalter the Tefte of the tree years.
Tommitlion. Jeberthelefs, after any Tommillion
mabe and Delibered out of the Bing's Tourt of Thance-
tp, the Wing's highnels Mall alwayps at his plealure,
by His weit of Superledeas, putof hig (aid ot of Than- superfedeas.
cetp, at anp time Difcharge ag well ebety (uch Coms-
mitfton as ebery Tommititoner that hall be made 02 na-
meD by autboity of this .

Qfter which vilcharge the (aid Tommillioners hail
babe nopotoer no2 autboity to proceet in the erecution
of theie Tommillion, no2 tn anp thing bp autboity of
this €,

C 2 Pro-
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How long Provided always, that {uch Latvg, Slds, Dectees,
the Commit- and Dpdinances, as Mall bappen to be mabde by the (aid
cre=s () Commillioners accobing to the tenoz of theiv Toms-
viad good. miffion, o2 by autboiryof this A, hall tandgool and
cHectual , and be put in due crecution fo Tong time as
their Gommitlion endbureth and no longer ¢ except the
faid Latwg and Dvinances be made and ingrofied in
Darchment, and certified unier the Seals of the (aid
CommilionersintotheRing's Court of Thancery, and
then the Ring's vopal alfent be bad to the fame: anp
thing contained in thig paelent Sat to the contrary heve-
of notwithRanding.
Commifiions Provided allo, that twbenloctier, and as often asluch
o viaes  @ommillion, as g afoze limited, hall be made anb
Palacine. ~ Divected to any perlon 02 perlonsg fo2 the refoamation and
amettoment of 02 in any of the pemifics (pecified in
the faid Commillion, within the fees , libertics and
Wales, poffeflions of the paincipality of tWales, the County
Chefler.  IBatatine of Chefter, 02 within the fees, liberties and
poffellions of anp otber place, wbere there ig liberty
and juriediction of Tountp IPalatine, that in ebery fuch
cale two Commifiong Hall be awarded, and mabe ac-
eo2ving to the teno of the Commillion above expzelied,
one thereof unber the great Seal of England, and the
other unbet the ufual Seal of the ounty Palatine,
inmannet and fopm,ag s abobe Pobided fo2 the Duchy
of Lancafter, any thing afoze rebearled in this paes
fentt Slet to the contrary notwithfanding.
The King's And it is provided and alfo enacted, that the vopal al-
Royat atent feng {imited to be Hab unto the Latvg and Ozbinances
vfed oo £0 be made by the faid Tommifiioners, agisabobe (aid,
the Chance- . fha{l be cettifieD into the faid Court of Thancery unbet
theings p2iby Seal: andtbat there hall not anp fum
of monepbe paiv fozthe faid p2iby Seal, but foz the weir-
ing of the fame Certificate under the faid pvy Seal
fhall be paid to therwoiter theveof if, £, and not abobe,
noz no other, noz greater {um o2 any thing touching

De




(13)
0 Eﬂ;’lttt‘nil‘lﬁ the fame cevtificate unbet the tame paiby
Seal.

Provided always, that the Thancellours, and fuch g-
ther as [hall bave the cultody of the Seals of the fain
paincipality of Wales, 02 the Countp IPalatine of Che.
fter, 02 within the feee, libertiesandpofeliions of anp
other place, where there i liberty and juriediction of
Tounty {Palatine, upon vealonable vequeft, and upon
the fight of the Tommiliion under the Kina's great Seal
of big @hancery, hall without delap make out another
Jommmiflion unbet the Seal of the faid Countp JPa-
latine accoding to the tenoz of the King's Commifiion
to them fheted under His oreat Seal. 9nd to thole
Tommitfioners ag thall be named by the Lod Thancel-
lour, Lod Trealurer, and the two chief Jultices, 02
bp thzee of them, twbereof the Logd Thancellour, to be
one, except it be within the fees and liberties of the
Duchpy of Lancafter, within which fees and libertics
the Tommiflioners fhall be named, and Tommillions
made, asigs afoze opdainedbpthis St 2 any thing con-
tained in the faid e, 02 in any paobifo thereunto ab-
DeD and annered to the contrary thereof notwithEane
Ding. @his et to endure fo2 twenty pears, Stat. 3E.6,
8. mabde perperual,

9 A
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G An A concerning the Oath of Commiffioners of

Sewers.

251.6. cae. JDE it enalted by theauthority of this prefent Parliament:
£ That the St Tate made fo2 fewers, and the Tome-
miflion therein recired, fhall be ertenDded, ufed, and
putin execution in the Town and the Parches of Cal-

Callis. lis, accobing to the tenour of the fame Tommillion in
ke offect ag 1t i% enacted to be put in epecution with-
in this Realm, and rthat no pecfon Hall be compel-
1¢D to be fwozn 07 otherwife bound to fit 02 travel in
ererution of any Commifiion of Sewers Within thie

commiffi- 1Realm, unlefs that bz be dmelling within the Couns

vers of Scv- tp whereal he 15 02 Mhall be aifignen 1o be a Commils

e ame ftoner, and fop Callis and the (aid Parches thereof,

cony-  unfefs that be he dwelling within the fame Town of
Callis, 02 @Barches. bt

o And becaufe that divers perfons herctofore affigned to
be Commiflioners have refuled to be {worn, according to
the (aid former A&, whereby divers Commifilons here-
tofore made, remain hitherto without effeftual execution:
We it therefoze enacted, thatif any perlon afiigned o2to
be afligned, to be fuch Commiflioner of Sewers, be-
ing required beveafrer by fuch perfon o2 perfong asg
babe o2 hall Dabe authoity by the King ¢ wWw2it, 02 0-
thermile, to receibie 02 accept the oath compziled in the

The forfei- [aid fopmer Qet, ebery perfon that fo refufeth to take

aee of 2 the fame oath, 0z uponthat requelt mabe, Do not receibe

ner of Sew-  the fame 0ath, and that vefulal o2 contempt Done in
maho ped e Chancerp, o2rerurned into the Thancery with the
fufeh ©  eafl wzit, Mall loofe and fopfeit foz the fame contempt
oathappoin- to the ing our fobereign LoD, five marks, andloto
wd by the {oofe from time fo time five marks foz cherp fuch
22H. 5. s contempt,as hallbe Done oz veturned into the faid Chan-

cety againt anp fuch pexfons, uniefs that e in the

fame




(15)

fame Chancery bo hetw and alledge, in the (ai term,
whetein fuch return Mall be mave again®t bim, (udicis
ent and reafonable matter and caufe to be allowed by
the Lod Chancellour fo2 hig ercufe and difcharge in
that bebalf,

§ An A for the continuance of the Statute of
Sewers.

Here in the Parliament holden at Weftminfter, by 3&4Ed 6
w prorogation the fifteenth day of Fammary, in the cap.e.
thee and twentieth year of the moft viftorious reign of T S
our late Sovereign Lord King Henry the VIII among O- rouching the
ther things, one general At concerning Commiffions pf Sommilion
Sewers, to be directed into all parts within this Realm, mage pZEf.
was enalted and made to continue and endure for twenty twal
years then next following, as by the fame A& more at
large it doth and may appear: and for as much as the fame
At is thought good and beneficial for the Commonwealth
of this Realm, Y5e¢ it therefoze enacted and oz0ained by
the ling our Sobereign Lod, with the afient of the
L o2bg (pivitual and tempozal, and the Commons in
this prefent fParliament alfembied, and by the autbopi-
ty of the fame, that the (aid 9o, and all claufes, acrie
tles, and pobifiors, in the (ame contatned, MHall cons
tinue and mdure in their fozce and firength, ati to be
oblerbed and kepr fo2 eber, in fuch manner and fozm,
as fhall an® may ffand with the lequels and ablitions
bereafter mentioned,

And be it further enacted and cffablifhen by the au. Al fum: oh
thozity afozefaiv, that all fcots, fots, and (umsg of Do v

by force of

monep ereafter to be rated, and tared, by Bertue of the Commic-

fuch Commillion of Sewers, upon any the Landg, fon of Sew

€rs upon any

Tenements, 02 erebitaments of our Sovereign Lﬂéﬂ of the King's
the




fhall be paid
for the Com-

Sewers fued

che Commil-
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the King, big beivs 0 Succellozs, foz any mannet of
thing 02 things, concerning the Sleticles of the faid
Commillion of Sewers, Hhall be gathered and lebied
hp piftvels, o othermife, n like manner and fopm ag
thall 02 may be done in the Lands, Tenements and
Ppecenitamentg of any other perfon 02 perlong, and that
all Lillg of acquittance, figned with the band 02 bands
of fuch Tollectoz 02 Receiber, ag hall bave the colletion
thereof by the appointment of the faid Commillioners,
o2 fir of them, (hall be ag well a (ufficient Dilcharge,
ro the @enantg, Farners, and Decupiers of the fame
@ounig, fo to be charged fog the (@id um, wherewith
their @ounde Mhall be (o charged, as allo a (uficient
twartant to all and ebery the veceibers, auditoze, and -
ther whatfocver officer 02 officers of our faid Sobereign
i 02D the Iing, bisibeirs and Succelloze, foz the allow:
ance to fuch @enant, Farmet, 02Decupier fozthe fame s
dobing mozeoder unto this e, by the authozity of this
pzefent jParliament, that fuch, and like férs, and none
other, no2 moze, fhallbe arany cime paid 02 bemanDeD,
foz any commititon,o2 commiffions, 02 wzits of Dedimus
poteftatem, heveafter to be fued out, 02 obtained tmder
the Ceal of the Duchy, but onely fuch, and like fivs as
be mentioned in the (aid fomer Hat, o be paidin the
Chancery, for Commiflions and TWrirs of Dedimus po-
teftatem, tobe obtained from the fame Court of Thance:
rp. Sdding miozeobetr theveunto by the authoty a-
bobefain that ¢bery Commifiion and Tommillions,
pereafter to be amarded foz Sewers, ihall continue
anb endure fo2 term of Gbe pears, nept after the Telte
of Cuch Commifion, unlels the fame Commitlion and
Tommiliions , hall be otherwife Dilcharged, Within
the fame by Superledeas, any thing 02 things mentioned
o2 contained in the (aid foamer Sk, contrary to the ad-
vitions befoze mentioned, oz anp of them, in anp wile
notwithtanding.

o An




%

(17 )

O An AG for the Commifion of Sewers.
. /

‘Oralmuch as no Commifiion of Sewers, by the Sta- 13z, c. 5.
tutes heretofore made, may have continuance above
the fpace of five years: e it thevefoze enacted by the
Muéen s moft ercellent Majelty, with the alent of the
Lo20s [pivicual and tempoal, and the Tommons in
thig pzefent Parliament alfembled, and by the authos
vity of the fame, that from benceforth all and cberp
Commitlion and Tommilions of Sewers, now fan-
oing tn foxce, o2 that Deveafter fhall be granted and
made, hall fiand and continue in fozce fo2 the term of A Commi
ten pears, nert infuing the date of eerp fuch Tommif. fonof Sew-
{ion, uniefs the fame Commifiion 0 Commitlions be,02 tinve cen
bereafter thall be repealed,02 Determined by realonof anp yers
netw Tommiltion in that bebalf mabe, 02 by fuperfedeas:
and that all fuch Lawg, Dinances and Tonflitutions
ag be, 02 Mhall be bulp mavde by fo2ce of anp fuch Tom-
mifflion, accoDing to the tenour and effect Limited in
anp foamer Statute hevetofoze mave, touching Com: The order:
milfion 0z Tommifdions of Setvere, and befng wyit. o Commic
ten in JParchment indented, and under the Seals of sewers tal
the faio Tommillioncrs, o2 fir of them, whereof the be of e,
ong pact thall remain with the Clerk appainted, and Lore e,
to be appointed fo2 the Commillion of Sewers fo2 the them, or the
time being, anv the other pact in fuch place as the fame Kol 4°
Commillioners, 02 fir of them, fhall oder and ap-
point ¢ (hall without anp Tertificate theveof to be made
into the Court of Ehancery, and without the Ropal af-
fent to the fame bad, fland and continue in full force
and cffet; notwithltanding anp vetermination of anp
fuch commilfion by fuperfedeas, untill fuch time as the
fame Lawg, Tonllitutiong and Dvinances Hhall by al-
tered, tepealed, 02 mabe boid, by the Tommillioners
aftet o be alfigned and appuinrg:l f0; Sewers, intbole
parts
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parts, twbete the fame Lamg, Dabdinantes and Confti-
t?tfﬁﬂ‘tﬁ tete made, nained and confhituted, o2 by iy
of them,
The Com- dnb be it farther enacted by the authozity afozelain,
mifioners of tPat at all times from and after the end anb expiration
ders mall  OF the term of ten pears, negt infuing the date o2 tefte
Sinel of any commiffion of Sewers bevealter to be mabe, atl
b o TUED Latng, Dibinances and Conftitutions, as were
docxpire. nade by birtue of any (uch Commifiion, and meitren
in parchment, indented and fealed, ag is abobemens
tioned, without cevtificate theveof, o2 the affent ropal
to the Tame bab ag is afozefaid, hall notwithftanding
the Beteemination of any fuch Tommilfion by the erpi-
ration of the term of ten pears nept infuing the Date of
any fuch Commillion of Sewers, likewile continue in
fozce, fo2 and by the (pace of one Wwhole pear then nert in-
The Juftices fuing 3 anb that the Jultices of Peace of the Shive and
of Peacemay Gxhives Wheve the fame Laws, Mebinances and Ton-
e e hitutions are to be executed within their feberal com-
Commifion iffions and limits, o2 {ix of them, wwbereof twwo to be
of Sewers, . of the Quorum, fhail babe power anb authozitp, by the
commiffion {pace of one whole pear next after the erpiration of ebes
be granted: vy fyeh Commiffion, to execute the fame Laws, Dbt
nances and TonGitutions, and ebery of them, as ful-
ip, and in as ample manner and fom, ag the Commil-
{ioners 02 any of them named and appointed in ebery
02 anp Commilfion fo erpived might 02 (hould habe
done, toall intents and purpoles, ag if the faid Tom-
miftion 02 Commitfions bad continued in fozce.
Provided always, andbe it neberthelels enaced, that
if any new Tomniliton of Sewers thall be made wich-
in the faid pear, that then fmmediarely from and af-
ter fuch Commiffion newly made and publifhed, the
potoer of the faid Jultices of the JPeace, and ehe?a of
them, in any-wife concerning the erecution of anp fuch
Laws, DNinantes, and Tonftitutions of Sewerg,
fall urtetly ceafe: ﬁnp thing 02 things fn this Sa to

the
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the conteaty exprelled in anp wife notwithfanbing.

fnd be it favther enaded, that no Farmer o2 Far- A rarmer
merg, fo2 cerm of pears, of anp Mannzg, Lanbg, oy o L40d
Tenements, {ping 02 being within the §Pecinds 0 Li- fhall nok be
mitg of anp fuch Commilfion of Sewers, which be, o; S o
bereafter map be o2bered and chargeable by anp Lams, e ame pre.
Debinances, 02 Tonltitutions, made 02 o be mabde by cioa.
pittue of anp fuch Commif{ion, wherein be 02 they
fhall be named o2 appointed Tommillioner 02 Tom:-
millioners, not babiny Elate of Fréebold within the
Realm of England, of, 02 in $2ano2g, Landg, 02 Tener
ments, of the pearly balue of fozty pounBsg, hall at anp
time beteafter, babe powet to fit, 02 in any wile inters
meddle with the execution of (uch Tommilion 02 Com-
millions, dburing the time be o2 thep Mhall continue, o2
be fuch Farmer o2 Farmets of anp luch Panozs, Lands
02 Wenements , and hall not habe Eltate of Frie-
bold, agisafozefaid ¢ but that ebery fuch Tommillion,
as babing velpedt onelp to every fuch perlon 02 perfong,
foz futh and fo Tong time ag be 02 they (hall (o be and
rontintie Farmer 02 Farmers of anp fuch Wanms,
iandg 02 Tenements, [hall be dermed and adjudged in
Law to be Loiv, and of none effea ¢ Snp thing in the
fame Tommifiion, 02 any Statute 02 Law bevetofozs
mabe to the contrarpy notwithftanbing.

And be it favther enacted by the Hutbozity afozefaid, There man

tbat from benceforth the (aid Tommillioners, no2 anp 2o S
of them, fhall not be compelled, noz compelighle £0 wrn of the
make any @errificate 02 veturn of the faid Tommi(- Commifion:
fiong, o2 anp of them, 02 of anp their Didinances,
Lawse 02 Doings, by the autbozity of any the (aid Com-
millions, no thall not bave anp fine, pein, 02 amer-
clament (et upon them, o2 anp of them, o2 any waps to
be molefted in Wodp, Lands, 0 Gwbs, fo that caufe.

And yet neverthelefs, to the intent the Queen’s Majelty
our Sovereign Lady, her Heirs and Succetlours, may be
at all times hereafter truly anfwered of all fuch Iflues,

D 2 Fines,
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Fines, and Amerciaments, as f{hall happen, grow, or be
forfeited by virtue of any fuch Commiffion, or by the exe- -
rhe Finee _cution thereof : e it alfo enaced, that the Clerk and
and Amer- @ierks appointed, any berealter to be appointed, fo2
fhall be - AND tn any uch Tommiflion, 0 Commilions of Se-
ﬂj‘fﬂ;&_‘:{,ggmr'.'.ﬁj hall pearly trudy efttreat all the faid JMues,
teaxhe Fines , JPenalties, Foxfeitures and Amerciaments ,
that Mall be due and angtwerable to her Digbnele, ber
Peirs and Succeflours, and the fame Elireats hall
yeatly veliber into the @oure of the Erebequer, at
fuch time and timeg, and in fuch manner and foym, as
Tultices alligned to and foz the conferbation of the
PPeace in any wife Hould 02 ougbt to Doe by bivtue of
theit Commilion, upon pefn to foxfeit to our Sobe-
reign Ladp the Duérn, bet Heirs and Succeliours, foz
eberp default in that bebalf mabe, fibe pounds,
in whac st Provided always, that it fhall be lawfull foz any Toms
3 Farmer of iffionet , being alfo @ Favmer, and not babing
chrgebie LanDe and ‘Tenements, 1o the clear pearly balue of
may be d  foary pounds of Frichold, to {it by birtue of the fad
ner. Tommilfion, and bave His boice and full authozity with
others to make and e(tablilh Drvinances fo; Sewers,
accoding fo the renout of the Tommilfion touching
and concerning all Landg and Tenements within the
paecing of ebery fuch Commiffion , otber than fuch
L andg and Tenements ag he 02 they, fo2 the time be-
ing, bold and injop as Farmer, as be o2 they might
pave bone befoze the making of this Statute 3 Anp
thing therein contained fo the contrary notwithfans

Ding.
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Letfura Prima.

Y moft worthy Fellows and Companions of

this noble and renowned Scciety, the

Hourglals of my puifne time is run, and I

am now come to take poflefiion of your

Reader’s place 5 wherein I muft hazard to

your cenfures the fortunes of my inability : Thefe twenty
and fix years compleat I have had continuance here, and
in that time I have onely taken the meafure and length of
your Hall : And herein I acknowledge Grays-In= to be
the Patron of my beft fortunes, and your felves the belt
Companicns of my forepalt and prefent life. 1 made a
queftion, when it came to my turn to reade, whether I
fhould turn therefrom or not, being then troubled about
Two things, Charge and Care, both which I pur into a
pair of Scales, wherein I thought Charge weighed heavy
and folid (for #bi ponebantur folidi) Care notwithltanding
had his equal weight with the other, and poifed the Scales
even : Yet [ confidered the fmall Subftance I had got came
by my Profeflion, I therefore took my {tIf both in Credit
and Confcience: bound to undertake this burthenfome
place, for the maintenance and prefervation of the honour
of this Houfe 5 and with that I put Charge and Care in one
Scale, and Refo/ution in the other, which {caled them both
up. Twenty years likewife of my laft paft time, I have
in the practice of my Profeflion {pent, but, I hope, little
confumed thereof 5 In which time I lanched forth my
Ship (ln profundum Maris) for a Voyage to the Sea, and
now. fhe 1s returned to your Shores, furnifh’'d and ballift
with Merchandize of {everal eftimates : By my Ship I mean
my Statute which I reade on, which be the Laws of
Shewers 3
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Sewers 5 the Merchandize be the weighty matters therein
contained : By the Governours and Rulers of this Ship, I
mean the grave and prudent Commi{fioners who are put
in charge and truft with the execution of thefe Laws : By
the Mariners, I intend the Officers of this Law 5 the Mer-
chants place I referve unto my felf : The Wares brought
home be of divers forts, fome onely fit for the Imperial
Majefty of a King, and thefe be Royal Prerogatives, thew-
ing forth their {plendour like the Flower de Luce in the
Crown; others belong to high Nobility, and fome be
ufefull for the homely Commonalty 5 the reft which fhall
remain, I have caft under Hatches for my laft days Mart,
when I mean to malke chaffer on them all. But though I
feem to make thefe Markets of my Legal Merchandize,
yet 1 do not mean to fet fuch Rates upon them as Mer-
chants ufé to do, which be all for (wtile duice) for | one-
ly fet one price upon all, which s your kind acceptance.
Marvell not, I pray you, at thefe my Sea-like falutations,
for this day I am become God Neptane’s Oratour, and I
mean to difplay the power of his Empire; for my Statute,
my Cafes, and my Argument, will all depend upon the
Element of Water, over which, as Poets feign, Neptuse
hath chief predominance. Well, now my Ship is at fhore,
and I have caft Anchor there, and to my great comfort 1
fee many Chapmen attending the Market, and therefore
now prefently I will unlock, and et open the Clofet of
my Store, which be contained in the fair Volumns of the
Law, and eipecially in that Law made and enated in the
Parliament held in the 234 year of Hen. the 81h, cap. 5.
which is A geweral AF concerning the Comuilfioners of
Sewers for all the Realm of England.

The cauies wherefore I made choige to reade upon this
Law, be five in numbers #7z.

Firfz, For the Antiquity of thefe Laws of Sewers,
though this Statute bear date but 23 H 8.

Secondly,
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Secondly, For the largity and extent thereof, which ap-
pears in the ftyle of this Statute, and there termed, A ge-
neral AZ for all the Realm of England.

Thirdly, For the neceflary ufe thereof, which continual
pradtice and daily experience teacheth us.

Fourtbly, 1 have had a more defire to reade upon thefe
Laws, becaufe never any Reader did heretofore undertake
the fame ; and upon perufal of this Statute, and upon due
confideration taken of others, Ithought I could not make
my choice of a more fitting, and more neceffary Law,
nor more profitabie for my Native Countrey of Lincoln-
Jbire, and other Maritime Places of this Kingdom , than
this 1s.

And Fifthly, His Majefty’s general care, which thefe
Laws require at his hands, and his fpecial care, by the
which his Highnefs of late hath taken thefe Laws into his
gracious and provident proteition.

And upon due confideration taken of all thefe Cafes, I
refolved to proceed in the expofition of this Statute, being
made perpetual by the Statute of 3 Ed. 6. cap. 8.

And to fpeak fomething of the three firlt caufes, T am Antiquity of

&

\:ﬁ

of opinion for the Realons and Authorities enfuing, That thefe Laws,

the Laws of Sewers have been, and be of great antiquity,
and have told over as much time, and as many years as any

other Laws of this Realm have done : For as Mr. Cambden cambien,

in his Britannia (aith, Quod infula Britannia avida in mare
omni ex parte fe projecit 5 Therefore this Realm adjoining
on every fide upon the Sea, could not be fafe without
thofe provident Laws made and ufed for the defence
l:ht:*rta«::-fl.3

And although it is faid in Secripture, That Almighty ;, Manaffes

God hath bound the Seas by the word of his Command- Prayer King

ment, and had fhut up the Deep, and fealed it with his ©f 74

terrible and glorious Name 5 yet God, who beftowed
wifedom on man, it was his pleafure he fhould providently
ufe it over the reft of the Creatures, not giving way that

he
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he {Hould be remis or prefumptuous in any thing, which
by his forefight or judgment might be prevented, helped
and relieved.

It is true, that at the Floud, Cum cataraéfa Celi fuerint
operta, when the Windows of Heaven were by God’s de-
terminate will {et open, and that the Seas did Swam exce-
dere modum, no power of man’s hand could ftay the {wal-
lowing and devouring furges of the Seas and Waters; yet
then notwithftanding had God appointed that his Servant
Noazh and his Children, and fuch Creatures as he appointed,
fhould be preferved by the Ark , which was a work of
their own hands; Therefore the Laws of God and Nature
have appointed man to make provifion for the neceflary
defence and fafety of himfelf, and of his Countrey 5 And
the Laws of this Realm, moft of which have received their
primane effentiam from the Divine Laws of the Almighty,
and have fetched their Pedigree from the Law of Nature,
have & principio been fo predominant in this Kingdom of
England, that they have never been wanting at any time
to provide for the fafety thereof.

And if the Regilter be {o ancient a Book as Sir Eward
Cook in one of his Epiftles hath there declared it to be,
then it may give fatistaltion in this kind, that thefe Laws
of Sewers were in thofe times of great eminency and au-
thority; For there I find two feveral Writs or Commiitions
of that nature, The one authorizing certain Perfons to fur-
vey the defences in the Parts of Hollzzd in the County of
Lincoln 5 The other for the viewing and furveying of the
{urrounded Grounds lying between the two.Rivers Huz-
ber and Awckbolin in the {aid County of Lincoln 5 And the
firlt of the faid Commiffions is fet down werbatiz in Fitz.
nat. bre. fo. 113, Yet the fir{t Statute which appears to us
in print, whercin the frame of a Commiflion of Sewers is
fet down, is the Statute of 6 H. 6. eap. 5. Yet I make no
queftion but the faid Commiffions exprefled in the Re-
gifter, and Filz. na. bre. were an their forms long before
Henry the Sixth's time 5 and that the Statute of Hernry the

Sixth
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Sixth adds fome more power and ftrength thereto than
was before, having backt them with the power of the Par-
liament 5 and it is fomething additional in matter, as it
was in power, as by both the Commiffions compared to-
gether is apparent.

I do likewife find in the 38th of Edward the Third, 3224 3. iib.
Lib. A plac. 15. That a Commiffion was awarded to jp. A% pb 13-
quire of Bridges, and of the repairs thereof, which is a
branch of thefe Laws : And Sir Edward Cook in his 1085
Report in the Cafe of the Ifle of Ely, faith, That the Kings
of this Realm, before the making of any Statute of Sewers,
might grant Commiffions for the furveying and repairing
of Walls, Banks and Rivers, and other Defences. And of
the fame opinion is the Book of Sir Job# Davies in his Sic ubn Da-
Lrifh Reports, in the Cafe of the Royal Pifcary of the Baspe, v’ Reports,
And Sir Edward Cook hath in his firft Cafe fet the firft Sta-
tute of Sewers to be in time the g#h of Henry the Third, . .
which is in Magza Charta the Firlt Volume of Statutes,
and the moft ancient that be extant in our Laws.

By all which is manifeft, that thefe Laws have been re-
ceived into the Government of this Realm, in time as an-
cient as any other were; And I am the rather herein con-
firmed, for that in the ancient Commiffion exprefled in the
Regilter aforefaid, there be thefe words, That the King
Ratione dignitatis fue regie ad providendum [ulvationi regns
Jui cirenmqudque fuit aftricfws, Wherein it is hereby made
plain, That the King by the Tenute and Prerogative of
His Crown, was bound to fee and forefee the fafety of
this Realm; and fo this Law is a Prerogative Law, and
feems to be as ancient as any Laws of this Realm, and all
Prerogatives be without limitations of time ;3 Neither can
it be prefumed, that all or any Kings till the time of Zenry
the Sixth were fo improvident as to want thefd Laws,
without the which the Realm could not be defended from
the violence of that unmercifull Enemy the Sea 5 wherein
I do conclude, That thefe Laws of Sewers be as ancient as
any other Laws of this Kingdom be.

E The
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The extent of this Law.

For the extent of this Law, the Title of this Statute
fhews it, wiz. A gemeral A& for gramting Commilfions o
Semwers within the Realm, without any word of Reftraint,
other than thefe (where need [honld require.) And although
Expounders of the Laws be not tied to make the Title their
Text, cither for the body or the bounds of it, yet it may

. {ferve to give fome direltion in the Expofition thereof :

Srradling
and Mdrgan

a3 Eliz, §

But to make the Title to be the ground in the material Ex-
pofition of the Law, may lead the Expofitor many times
into errour : For in Stradling and Morgar’s Cafe in Plo.
Com. the TFitle of the Statute was, For the true anfwering

for the Revennes of the King, and the words in the body

did extend the fame to the Receivers of Subjefts; but
there the Judges and Expounders of that Law went with
the Title in a Statute made in the 234 of Elizabeth, the
Title of the Statute was For Politick Conflitutions for the
Navys and in that Statute there was a new Fifh-day pro-
vided, which no man would have looked for under fuch
a Title.

And Lucian an ancient Greek Poet compiled a Book,
and in the Frontifpiece thereof Intituled the fame 4 Book
of True Reports 5 where looking into it, there was not any
thing true therein : So it appears though in Alts and Books
the Titles and Styles may give help in the Expofition, and
may ferve as an Index or Table to find out the matter, yet
it is not fit to relie upon them, but that they may be ufed
or refufed as occafion fhall ferve.

Howloever there is better concord betwixt the Title and
the Body of my Statute, for the Corps of the A& perform
as much as the Title promifed, whereby the Inland Coun-
tries of Notingham, l\%rt&ampm#, Huntington, Bedford and
the like, may have the ufe of this Statute as well as the
Maritime Countries of Lincoln, York, Cambridge, Norfolk,
Suffolk, Kent, Suffex, Hampfbire, Devon, Cornwal, Gloceffer,
Chefter and Lancafhire, if not inall, yetin part, as hereafter
1 (hall make it appear in my fecond Le&ure upon this Law.,

And
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And although both the Statute of 6 FH. 8. and the Regi-
fter, and Fitz. Nat. Brev. make 2ll of them mention in
thofe Commiffions of the County of Lincolx, and of no
other County 5 yet doubtlefs the Law-makers and Judges
of this Realm, and the Expofitours did intend then, and
did extend them to all the Parts and Counties of the
Realm. And yet I take it, that the firft Original and the
chief ufe of thefe Laws, was in the (aid Maritime Countries,
which ftood in molt need thereof, and efpecially Lincols-
Jhire, where be the huge great and vaft Fens and Marifhes:
but yet notwithftanding they may ferve generally for all
the Realm of England, asthe extent of this Statute I reade
on hath bounded them. :

So herein my conclufion is, that the extent of this Sta-
tute is as large as the Realm of England.

The weceffary ufe of it.

From the Title I am now come to the Preamble of this
Statute, where the words be very folid and weighty ; that
is, That the King nothing earfb:’; Jo highly weighing as the ad-
wancing the common Profit, Wealth and Commodity of this
Realn : By the which it may appear, That the making of
this Law was of all other thought to be moft necefiary, and
of greateft confequence, when the King preferred the fame
bef%re any earthly thing : And the King’s care herein be-
came his Royal Perfon very worthily, becauf(e by this Sta-
tute Safety was brought to the Realm, and Wealth and
Profit to the People thereof 5 greater and better fruits

than which, no humane Law can produce : And the chief

execution of this Law was moft aptly left to the King, Ra-
tione regie dignitatis fue, whofe Office doth, as the Phi-
lofopher truly faith, contain in it great Vertue, high Un-
derftanding, and Divine Wifedom, to whofe high Govern-
ment, as well our Perfons as our Laws be committed, and

the defence thereof is applied to his grave forefight.
And truly I have taken upon me to reade on thofe Laws
of Sewers, as Mr. Marrow did in former times take upon
E 2 him
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him to expound in his reading the Laws of the Juftices of
Peace, hoping this work of mine may prove as acceptable
to the Commiflioners of Sewers, as that of his was bene-
ficial to the Juftices of Peace 5 the ufe whereof being no
lels commodious to the Commonwealth than that of the
Peace, being both ‘general Laws of great ufe and efteem,
and my felf being for many years palt a Commiflioner in
the County of Lincoln, Ifound that thefe Laws were dark
and intricate, and came not ufually within the reach and
underftanding of fuch as were not well feen and ftudied in
the Laws.

And becaufe I found the ufe of them to be wondrous
neceflary, I did intend, when occafion ferved me, to break
the Ice, and enter férioufly into the expofition of them,
And therefore feeing thefe Laws being in time moft an-
cient, in extent moft large, and for the ufe moft neceffary,
I have, with your kind favour, made choice of them to
frame my Reading upon; wherein, if upon your perufal
you find any {capes or errours, which may foon fall from
Opinion, hec amicé corrige, and fuch of them as you fhali
beftow your liking upon, hiis utere mecums 5 and this fhall
fuffice touching my choice made of this Statute,

And as 1 have formerly declared and delivered the cau-
fes which ftirred me up, and the reafons which confirmed
me to reade upon this Statute 5 Now I do intend to break
it up, and I do divide it into thefe feveral branches or
parts :

Firft, To make provifion to refift the overflowing of
the Sea upon the large Marfh-grounds ]}?iﬂF in the Maritime
Countries, which commonly be the fureft for {oundnefs, the
greateft for compafs, and the beft for profit of all the Sheep-
walks and Commons of this Realm, which take prejudice
and lofs onely by the rage of the Sea.

Secondly, To provide al{o that the great frefh Rivers and
Streams may have their paflages made clear, and that their
Walls, Banks, and other Defences be repaired, kept and
maintained, whereby the fair, delightfull, pleafant and

fruicfull
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fruitfull Meadows and Pafture-grounds which lie in the
greatelt abundance upon or near the Rivers, Brooks and
Streams may be preferved from the inundation of freth Wa-
ters, which many times annoy them, to the great and in-
eftimable damage of His Majefty’s Subjetts, which be
Owners and Farmers thereof,

Thirdly, Whereas Navigation, both for the Exporting

5’.

of our Homebred Commodities, and for the Importing of €

Foreign Merchandizes is the chief inriching of this Nation,
therefore Ports, Havens, Rivers, and other Navigable
Streams and their dependencies, be put within the defence
of this Law, being Of#ia ¢ janwa Regni, for that by the
maintenance of thefe the Wealth of this Realm is increafed,
and the Inland Cities, Boroughs and Towns are made par-
takers with eafe and {mall coft of the Sea’s Commodities,

Fourthly, likewife this Law giveth redrefs and remedy
for the removing of fuch lets and impediments as are either
hinderances to Navigation, or {tops whereby the abundant
Waters cannot have their free paflage to the Sea.

And Fifthly, Becaule in the furrounded Grounds there
be moft commonly the greateft ufe of Bridges, Calceys,
Paflages and Ways, therefore this Statute hath taken order
for them alfo, whereby His Majefty’s People may in thofe
places for their perfons and their goods have both Sa/oun:
& fecurum conduium,

In thefe five parts be all the whole materials of this great
and worthy Law contained 5 and therefore according to
the faid divifion I have framed a Cafe for the firft Lecture
upon this Law.

The firft Cafe.

Leafeth to 5. a Manor on the Sea Coafts for years,

o Which hath increrentum & decrementuns Maris by
prefcription in the County of Cheffer, and the City. there,
(where a Commiffion of Sewers is) remainder to C. in
Fee, Livery is given and taken by Attornies at full Sea
within
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within the view; the Sea then leaves one hundred Acres
of Land with the Shore divided in part from the continent
by a Navigable Haven; The Leafe expired, C. enters, the
Prince ejetts him, and the King feizeth this Relinquithed
Ground.

My Opinion is, That the King hath a part, the Prince
a part, and the Subje& a part of this Ground; and that it
is all within this Statute, but no part thereof within this
Commiffion.

Points of the Common-law.

The Points of this Cafe be three at the Common-law,
and five by this Statute.

Firft, Whether Livery of Lands may be made within
the view in another County, or not?

Secondly, Whether Livery by the view may be given or
taken by Attornies, or not ?

Thirdly, Whether in this cafe Livery and Seifin may be
made by Attornies, or that of neceffity it muft be made to
the Leffee for years, and who muft join in making of the
Letter of Attorny to take the Livery 2 All which Points
I mult maintain a2ffirmatively, elfe C. the Subje&t cannot
have any Lands at all.

Points on this Statute.

Firft, Whether the Englifh Seas be within this Realm
of England, and what intereft the King hath there, and
what intereft a Subje& may have therein by cuftome and
prefcription, and what is meant by the faid words, imcre-
mentum ¢ decrementium Maris ¢

Secondly, Whofe thefe new Iflands be which arife there,
and whether they be faid to be within the Realm, and
what Laws govern the {ame; for that it appears in my
Cafe, that the Ground left between the Sea and the Haven
isan Ifland ?

Thirdly, Whether the Kini {hall have all the Grounds
by His Prerogative, or the Subje(t by the faid Prefeription,
or the Prince as participating of both? or whether every
one fhall have a part thereof, according to my Conclufion ?

Fourthly,
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Fourthly, Whether the Grounds left by the Sea be with-
in this Statute and Commifiion, both or either of them, or
neither of them ?

Fifthly, What a Haven, a Shore, and the Coafls be in
definition, and the {everal properties thereof 2

The Reader's Argument.

And as it comes to my turn, I intend to maintain the
conclufion of my Cafe : And firlt of the fir{t Point.

Livery and Seifiz is one of the molt ancient approved
Ceremonies of the Law which hath been ufed for convey-
ing of Lands; and the Law hath a more refpect thereto
than toanyother: Anditcannot bedenied, butthatitisthe
moft perfect form of any, by the which the frechold and In-
heritance of Lands is transferred from one to another, and alt
Subjefts may give and take Lands by this Ceremony s but
the King onely is excepted, whofe Prerogative, is{uch That
as Lands cannot be taken from him, as King, but by Re-
cord; {oLands cannot be given or granted to him, asKing,
but by Record: And in the fame degree is a Count Pala-
tine in his County, becaufe he hath there Jura Regalia : And
this Livery and Seifiz may be aftually and really done and
performed, or elfe it may be done within the view of the
Lands intended to be conveyed.

And as touching Livery and Seifiz to be actually effeCted,
if the Feoffment contain Lands in two feveral Counties,
and Livery and Seifi» be made in one County in name of
both, this will not pafs the Lands in another county, be-
caufe the Land pafleth bythe Livery, which is local, and
not by the Deed. ,

But in an exchange of Land in two feveral Counties by
Deed, the fame is good, for there the Land pafleth by
the Deed.

But if one make a Feoffment of a Manor lying in De-
mefn in the County of L. and in fervices in the County of
M. thefe fervices, and {o Rents, will pafs by attornment
of the Tenants, though they lie in a forcign County 5 anfd
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{o of an Advowfonappendant, and fuchlike, becaufe thofe
rents and fervices pafs not by the local Ceremony of Live-
ry and Seifin, but by the Ceremony of Attornment, which
is perfonals and depends upon the perfon which is tranfi-
torys wherein I take this difference, That if a Feoffment
be made of a Manor by Parol, the Advowlon appendant,
Villains Regardant, and Rents and Services by Attorn-
ment of Tenants, will not pafs to the Feoffee, till the de-
mefns and Lands be firft conveyed.

But if the Feoffment be by Deed, then the Rents and Ser-
vices will pafs by Attornment of the Tenants, and delive-
ry of the Deeds, before Livery and Seifiz be made to pafs
the demefns.

Then feeing that Land in one County will not paf by
Feoffment by exfprefs Livery made in another County s
if then the fame may be palled and conveyed by Livery
within the view, is the queltion of our Cafe: And in my
opinion they may, becaufe it is a Ceremony performed by
the eye, which is a member or inftrument which hath his o-
peration by afpect, Taz procil quanz propé.

But exprelt Livery and Seiff», which isdone by the hand,
canpot in reafon be extended to another place than where
the body.is: And although the eye be fixed in the head,
annexed to the body, yet like the Sun, his beams are car-
ried afar off.

And this Livery by the view, 1s not a Livery in the
County where the body is, but properly in the County
where the Land lay, which was the object of the eye;
and in this cafe it 1s {aid to be Livery onely, and not Lize-
ry and Seiffn, becaufe the Seifin is properly when the party
enters, and the entryof the party is that which perfedts the
work, which is in proprio comitatv. And for authority in
the point, 28 Ed. 3. fo. 11. there is a Cafe according to
my opinion, where the Husband at the Church door, when
he was to take one to wife, he made a Deed of Feoffment
of Lands lying in another County to the {aid woman, and
then delivered the Deed to her, and thewed her the Land,

then
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then they married, and he entred in claiming to her ufe ;
and thefe Lands were thereby well conveyed to the (aid wo.
man by this Livery within the view, in another County.

And of the fame opinion (that livery may
be given of Lands in another County within the
view ) is Coke, 1 Inft. 48. b.

Now itis fit to be declared,what view is fufficient,for there
be two manner of views, The one general, the other {pecial :
In the fpecial view, every particular piece of ground is to
befeen; butin the general view it fufficeth to take notice of
the grounds by the place they lie in: and in my opinion,
The general view in my Cafe will fuffice. ' For if one make
a Feoffment in Fee of a whole Ifland, or of a whole Ma-
nor or Town, and make Livery thereof within the view,
thisis good ; and yetitis not pofiible to view every particu-
lar piece of ground at once, for Trees, Houfes and Hills
might {o be interpofed, that the view could not be taken
of fome part thereof, yet notwith{tanding view of the reft
will pafs,
Alfoif Lands be covered with Water, Ice or Snow, thefe
will pafs well in a Feoffment or Livery in the view.
In Brook Title View plac. 101. the Cafe there may gIVE Brosk 1o1.
the rule.to our Cafe s for there it is faid in a Writ of view,
It is not neceflary thatall particularsin Specie fhould be put
in view, but to fee the fields where the grounds lie promi-
fcuoully it will fuffice, and is a good and perfe& view,
Sed eft un auter diverfitie concernant veiwe Carfi un fait
Feoffment de B, acre que grﬂ del awter parte dum Mountaine
tout hors del veiwe, la linery de ceo neft bone fans expres veiwe
tamen tout voile paffer per veiwe de parte & fic in mon cafe on
part’ gift fouth le flond del mere ceo non obflant paffe ut parcel
del mannor.
Afeuns aver tenens & ceo Knightley pur un in 28 H. 8, in 28 1. ¢,
Dier que Livery deins leveiwe doit touts foits efte fait in cafes
de necelfity ceo urging in refpe del E{Jty'é ow del perfon, delchafe
qHia
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quia letérre gift d;?-rdar fide dun grand ewe on in le ewe on ne
puit efbe facile acceffe del perfom, quia que le Feoffor ou Feaffee
Jfoit Lawte ow infirme, & deiraber ceo in quefiion Jeo aye mift
weon cafe quia le Feoffmens & Linerey fuit ad plenitudinem
maris tamen Feo [ue de opinion que Linerey deins le veiwe pu-
it ye fait fans afcun mabter de necelfity ceo urging &~ ceo Jeo
collect per le liner de 42 Ed. 3. Fitz. Feoffments 54. when
the Son did give back the Lands to his Father as freely as
his Father had formerly given the {ame to him3 and this was
within the view: and it doth not appear that either this
Livery or the other made to the faid woman in
28 Edward 3. were made of any neceflity urging the
fame,

And there be fome perfons which can neither give nor
take by Livery within the view,and that is where the Feoffor
or Feoffee is blind: So a Major and Commonalty, Dean
and Chapter, or other corporate and politique capacities
cannot give or take within the view. Some have held a
difference that a Parfon of a Church might not take by Li-
very within the view to him and his Succeffors, becaufe
that came to him in his politique capacity, which had no
Eyess but if he were feized in the right of his Church,
that he might infeoff I . thereof by Livery withia the
view, becaufe this was a wrong to the Church, and there-
fore was in the power of his natural capacity, Wwhich
had Eyes.

But the main Point in my Cafe is, Whether Livery with-
in the view may be given and taken by Attorneys; and
whether the view is fo incident to the perfon, that it cannot
be imparted to another.

It is true;that the perfonal view cannet be lent to another,
or divided from the perfon, no more can the perfonal touch-
or a& of my hand be imparted to another 5 and yet ex-
pres Livery, which is the Deed and at of the hand, may
be done per auter maine.

Sir. Francis Englefield's Cafe inthe {eventh Report of Sir
EdwardCook,gives us a pretty difference, wherethe alt tobe

' done-
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done is infeperably tied to ones perfon, and where not; as

in the Cafe of Zhomas Duke of Norfolk, where upon con-
veyance of divers Manors to Philip Earl of Arrundel his

Son, there was a Provifo, That the' Duke might revoke

the {fame upon fignifying of his mind under his own proper

hand in writing, ¢ This power of Revocation was not
transferred to the Queen by the Attainder of the Duke,
becaufe it was infeparably tied to his own proper hand :

But the principal Cale there of Englefield, where the Lands canc. in
were fetled upon his Kinfman, with power, That upon €' Cafe
tender of a Ring by him he might revoke the ufés, and this

was forfeit by his Attainder, and the Queen by a Letter of
Attorny made to two, did tender the Rings for this was

not precilely or literally tied to Engleffeld’s perfon, no more

than payment of Money, or fuch like.

And fo in our Cafe, though by the Law I take it that
Livery within the view muft be 1n the view of both the
Parties, yet this may be done by Attorniess for as my
own hand is not precifely tied by the Law to an exprefs
livery ; no more is my own eye exprelly tied to this
view.

And we fee in views in an Affize, the Under-theriff, or 36 #. s.
the Sheriff’s Bailiffs, by his diretion, may make the view; 2.
and yet the Writ is directed to the Sheriﬂ}:u doe the fame; penningeon's
and in thofe Cafes an intelleCtual view will ferve, as if the Cafe.
Jurours know the Land 5 but fuch an intelleGual view

will not ferve in a Feoffment, but there the view muft be
alual.

Yet I take this difference, that if a Letter of Attorny be
ditelted to 4. B. to make Livery and Seifi, hecannot doe
the fame within the view, for therein he doth not purfae
his Warrant ; but if the Letter of Attorny be fpecial, to
give or take Livery within the view, 1 am of opinion,
then the Livery may in fuch a cafe be given and taken by
Attornies within the view, as well as in Combe’s Cafe in
Sir Edward Cooks 9th Report, where it is affirmed that a
farrender of a‘Copihold may be given and taken by Attor-

F 2
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nies, which is as perfonal as this is in the taking part, be-
caufe Fealty ought to be made.

Some things may in-this Cafe be farther alledged in this
third point, which I now have in hand; that is, Who mufk
make the Letter of Attorny on the Feoffee’s part, whether
the Leflee for years, or he in the remainder, or both of
them : For Leflee for years, it is to-be noted:, that his
Eftate hath not any perfection thereby, and he {eems him-
{elf but a Deputy, and if fo, then a Deputy cannot make
a Deputy 3 but yet he is not merely a Deputy, forif there
be two Leflces, the remainder in fee to 7. 5. one of the
Leflees may take the Livery and Seifin 5 yet if a Letter of
Attorny be made to two jointly, one of them cannot take
it 5 and if in our cafe the Leflee had died before entry, the
Livery might have been made to his Executours, and
powers and authorities cannot be apportioned and come
to. Executours in fuch manner 5 Ergo, It is more than a
power of a Letter of Attorny for the reafons aforefaid,
and for thefe infuing : For the Leflee for years cannot be
prohibited from taking his Livery by the Leflor, but a
Letter of Attorny may be countermanded 5 yet the Leflee
alone cannot make this Letter of Attorny, neither can he
in the remainder make the fame, becaufe he could not him-
{elf accept of the prefent Livery, neither can he meddle
with the. prefent pofieflion which: a. Livery and. Seiffr

ields.
s But I am of opinion, That Lefice for years, and he in
remainder, muft join in the Letter of Attorny for thefe
Beeafons :- : -

Firft, They were both one party to the Deed, fo ought
they to be to the Letter of Attorny, which is to give %if:
thereunto.

Secondly, They be but in Law-one Tenant..

Thirdly, They fhould join in Advowry.

And im many Cafes the Leflee fhall have aid of him in-
remainder for the privity. between their Eftates ;. and al-
though the Leflee gets no Eftate by the Livery, yet he ﬂa{f—

§
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[ifts himf{elf thereby with the aid and {trength of him in the
remainder, and the Livery goes through his Eftate, and
fo paffeth into the remainder.

Therefore my Conclafion is, that they fhall join in this
Letter of Attornys; and hereby I fuppofe 1 have conveyed
a good Eftate in the Manor ‘to . §. in the remainder, to
maintain my pofition for him in the end of my Cafe, and
here I end my Three Common-law Points, and now am
come to the Statute.

Notwithftanding what 1s here affirmed for
Law, it feems doubtfull whether this Livery
within the view was well given : For,

1. My Lord Coke 1 Intt. 49. b. puts this very
Cafc, 2iz. A man makes a leafe for years to 4.
the remainder 1n fee to B. and makes liver
within the view ; and he concludes that fuch li=
very is void : For it muft be prefuppofed (as
my Lord Coke doth) that the Livery is made to
the Lefice for years, as by Law it ought to be;
for the livery could not be made to him in re-
mainder, becaufe the Pofleflion bclﬂnged to the
Leflee for years. And though the livery be not
neceflary in this cafe for the Leflee himfelf, yet
‘s for the benefit of him in remainder. Now
fuppofing it to be made to 4. Leflee for years,
fuch livery is void, if made onely within the
view, becaufe no-man can take by force of a li-
very within the view, buc he that taketh the
Frechold himfelf,  which 4. doth not.

And asfor the giving.of livery in this cafe with-
in:the view to B. to whom the remainder n fee

1S
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is limited, as well as to the Leflee for years. It
is confefled here that he in the remainder cannot
accept of the prefent livery, (though it fhall
enure to his benefit) fo that the joining him in
the Letter of Attorny with the Leflee for years,
cannot make the livery within the view good ;
feeing he 1s mcapable of taking it, for that he
hath not the Poficflion.

2. If livery to A. Leflee for years, given to
him pcrfmnalfy within the view were good, yet
it feems doubtfull whether an Attorny can give
or take fuch hivery within the view, though the
Letter of Attorny be fpecial to that purpofe : for
if the Law allows not of any fuch livery by an
Attorny within the view, as my Lord Coke,
1 Inft. 52. b. fcems to be of opinion, where he
faith, that the Warrant is intendable in Law of
an actual and exprefs livery, and not of a livery

Zirbarts in Law , and cites for it Zarbam’s Cafe, 3 Eliz.
* 37 then without queftion the fpecial direction of the
Party to give hivery within the view, cannot
make 1t good, no more than where a Letter of
Attorny 1s to deliver livery of feifin after the

death of the Feoffor; for no fuch fpecial a

pointment can controll a rule in Law to the
contrary.

The
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The Reader’s Argument upon the Sratute
and Commuffion.

The Sea within the Realm of England.

Irft, touching our Mare Anglicum, in whom the inte-

reft therein is, and by what Law the Government
thereof is, is a fit queftion, and worth the handling. And-
in my Argument therein, I hope to make it manifeft by
many proofs and precedents of great worth and clteem,
that the King hath therein thefc powers and properties,
videlicet.

1. Imperium Regale.

" 2. Poteftatem legalem.

3. Proprietatem tam [oli quam aque.

4. Poffe[fiomens & Proficuum tam Reale quam Perforale,

And all thefe he hath by the Common Laws of England :
in the 6th of Richerd the Second, Fitz. Prot. 46. it isfaid, s &; 2;
That the Sea is within the Legiance of the King, as of bis
Crown of England 5 This proves that on the Seas the King:
hath Dominationems ¢ lmperinm nt Rex Anglie, and this
by the Common-law of Exgland.

The Charter of the Admiral of Exgland hath thefe words admiral's
in it, Quod habeat poteflatem in caufis maritimis ac omnia A
bona waviata Flotfan letfan & Lagan ac orania bona Merci-
monia & catalla in mare deperdita fem extra mare projeifa ac
omnia & ﬁ#gm‘k cafialia tam in vel fuper mare wvel littora
erecas vel cofteras maris quam in vel fuper aquas dulces portms-

mina rivos ant alios locos [uperinundatos quofcungue inter
Fluxum ¢ rgﬂa.r#au maris cen aque ad plenitudinens a qui-
bufcungue primis pontibus verfus Mare per totume Regmum:
Anglie.

Imprimis, This Charter is under the great Seal of Erg- 1
land, quod eft Lex Auglie.

The
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The King grants to the Admiral thereby power in Ma-
ritime Caufes, which proves the King’s legal power and
jurildiction on the Seas.

He grants to him bona in mare deperdita fuper mare emer-
gentia O extra mare projeda, which be profits arifing on
the Sea.

And all thefe are faid to be per totum Regmum Anglie s
Ergo, the Seas be infra Regnum Anglie.

In the Eleventh Chapter de Prerogativa Regis, it is de-
clared, @uod Rex habebit wreccurm Maris per totum Regnum
¢ Balenas &~ Sturgiones captos in Mari wel alibi infra ng-
num Anglie : and this was by the Common Laws before

" ever this Statute was made 5 for as the King was and is the

Sir Henry
Conflable’s
Cale

Stat. 18 E.3.
28 A, 8.

31 H. B

molt Excellent Creature within his Realm, fo the moft Ex-
cellent things which Land and Sea afford are appropriate
unto him. And this Statute alfo proves the Sea to be ix-
fra Regnum Anglie, and that the profits therein, and there-
on arifing belong to the King by the temporal Laws of
England.

In the Cafe of Sir Henry Conftable in the Fifth Report of
Sir E. Cook, 1t is faid, That Flotfan, ?eg@m and Lagan are
goods on or in the Sea, and that they belong to the King, and
the King by his Charter granted them to the Admiral.,

The Statute of the 18th of Edward the Third 5 Let the
Sea be open to all Strangers : and the Statute of 28 H. 8.
Chap. 15. If any Treaforry, Murther, or other Felony be done
on the Sea-coaft, the Offenders fball be tried in fuch County
as the King (hall appoint by Commi(fzon to be direded to the
Admiral and others, to trythe fame per Sacramentum duo-
decim, which 1s by Jury.

And the Statute 31 H. 6. Chap. 4. there is a Reftraint,
That no Subje& do attach any Stranger in amity within
this Realm on the Sea. |

Here the Statute-laws are in.force on the Seas, as ap-
pears by the examples; but thefe feem to tie the Perfon
onely.

And
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And in the Irifb Reports of Sir Jokn Davies, in the Cafe Sir Fun De-

of the Royal Pifcary of the Banwe, it is faid, That the Sea
#s the King's proper Inheritance.

Ties,

And Mr. Bralfon, lib, 2, cap. 12. in his Title de acqui- Brafton, . 2.
rendo rerum dominio, {ctteth forth a prefcription in thefe . 12.

words, @uod . S. & anteceffores fui fuerunt guiet’ de Theo-
lonio & aliis confuetndinibus dandis per totum Regnum An-
glie tam per terram quam per mare : and many times in that
Chapter he reiterates the fame words 3 which is a (trong
proof that the Sca is infra Regnum Anglie, and that the
King governs there by his Common Laws of Exgland 5 for
that prefcription is a main and material point of the Com-
mon Law : And the like is alledg’d in Sir Hewry Conffable’s
Cafe by way of Cuftome in the Citizens, as of Briffol, to
have Flotfan on the Seas between the high-water and the
low-water Marks.

For the Prerogative and Intereft that the King
of England hath 1n the Seas of England, and the
Antiquity of the Court of Admuralty ; See the
Record 1n Co. 4 Inft. 142.

So I take it I have proved the King full Lord and
Owner of the Seas, and that the Seas be within the Realm
of England 5 and that T have alfo proved it by Ancient
Books and Authorities of the Laws, and by Charters, Sta-
tutes, Cultoms and Prefcriptions, that the Government
therein is by the Common Laws of this Realm.

One Cafe and one Statute feem to {way to the contrary,
and that is Lacy’s Cafe, where one was ftricken on the
Seas, and died on the Land, that the Common Law could
not try this Murther : It is true, becaufe that Trial was to
be by Jury, which muft come out of a proper County,
which could not in this Cafe, becaufe the Sea was not
within County-ground, and fo no Jury could be fumme:
ned there.

G A Al
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And I acknowledge that the King ruleth on the Sea by
the Laws Imperial, as by the Roll of Oleror and other;
but that is onely in the particular Cafe of Shipping, and
for Merchants and Mariners: But the King hath neither
the property of the Sea, nor the real and perfonal profits
there arifing, but by the Common Laws of England, and
in proof thereof the Book 15 and 16 Eliz, in Dyer, where
the Grounds gained from the Sea pertained to the Queen ;

And in-Sir John_Davis his Repotts, Pifcar. de
Ban. g6. That the King fhall have the Land
gained out of the Sea

Which muft needs be by the Common Law of England 5
for no Law gives the King any Soil, but onely the Com-
mon Laws of England ; fo this is fufficient proof for the
real profits, and for the perfonal profit the Charter of the
Admiralty and other Cafes aforefaid make it manifeft.

3R2.Raft.  And there is a Statute made in 13 R. 2. aap. 5. which re-
Admirdlty. fyrains the Admiral that he do not meddle with any thing

Fing
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done within the Realm, but on the Seas; by which it may
be collefted, that the Seas be not within the Realm of
England : Butinmy opinion the intent of that Statute did
rather limit the Admiral how far he fhould extend his Ju-
rifdiction, than any way tofet forth the bounds of ‘this
Realm : wherein my conclufion herein is, That my Statute
hath his extent within all the Realm of Emgland 5 and that
Englifh Seas being within the Realm, be within the bounds
of my faid Statute of Sewers, and that Statute-law is in full
power on the Seas, asby the Cafesand Statutes mentioned
formerly doth appear.

Of Ilands.

Ecaufe in my Cafe in matter, though not in exprefs
words there is an Ifland, therefore it comes now fitly
in turn to declare whofe the fame is in ownerfhip, and

what
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what Laws the fame is to be governed by : And firlt, of

the definition thereof : Fuftinian in Suis Inftitutionibus Defiirio Ir-
faith, that lufila cft locws undique circumdat ws aquis, p. 153. /4%

And with this agreeth Britton, in his Title of Purchafe,
England of it felf is not Infula, becaufe it is not wndique Anglia.
circumdatws aquis. But England and § cotland be one in- saria.
tire Ifland, and the moft famous in the whole World 5
England, take it per fe fﬁ pminﬁ:m, that is pene Infule, al- peninfule.
moft an 1fland 5 for on all parts it joins to the Sea, but to-

wards fome parts of Scotland.

Gernfey and Fernfey be 1flands on the Sea, but it feems Gernfer.
by the Refolutions in Calvix’s Cafe, the 2th Report, That Jernfo-
they be:not within the Realm, nor governed by thefe
Laws, becaufe the King hath them by his Title of France.

The Ifle of Man was in times paft a petty Kingdom, and #an.
had a King, but he was onely as a Viceroy, and under the -
King of England, as by a Record.

Where Artold, King of Man, made fuit to the King of
England to come into England s but whether Ma» be with-

:n the Realm or not, feems to be put without queftion in
Sir Edward Cook's Cafe of Calvin, and by Kelway s Reports,
11 H. 8. that it is not, for there an office found after the 11 #. &.
death of the Earl of Darby by a Writ out of the Chancery Kelwey's R
of England was avoided, becaufe as the faid Books do af-
firm Mz was not within the Realm of England ; but un-
der the favour of thefe Books, that is no neceflary caufe to
avoid that Office 3 for in my opinion the faid Office of the
Earl of Darby was void, quia in Masn breve Donrini regis
son Currebat, and o in the County Palatine of Chefler,
breve Domini regis non Currit, 161. tamen Comitatin Ceftrie
eft infra Regnum Anglie. Mr. Cambder in his Hiftory de In- cambien.
Julis is of opinion, that Man wasa Member of the Realm of
England : and therein he hath thefe words, That Man 1s
an 1{land fituate in the mid-way between England and Ire-
land. Sed de qua ntrique terrarum applicari de Jure debuerat
ab antiguis non ambigebatur, devmm in bune modum lis ifta
qicvit qroniant advelfos pericnli Canufa venenofos hec terra
G 2 vermes
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wvermes adwtifit, ergo eam Britannis applicandumCenfura C or-
munis didfavit, by which it may appear, that the Ifle of
Man was within the Realm of Exgland 5 or at the leaft a
Member thereof.

But I do take the Ifle of Wight originally to be parcel of
England, and is a part of the County of Hampfhire, and
was as it were divorced from the Continent as was Sicily
from ltaly 5 the one, as Poets feign, was parted from the
Continent or main Land by an Earthquake 5 the other, as
is imagined, by the rage and violence of the Sea : Infula
Veitis inguit Cambdenus in [uis infultis Britannicis, fol.707.
:ﬁ pars Comitatus Hamtonie ¢ i Continente Britannie avul-
Ja eft ut cobefiffe videbatur, for many do imagine that it
was torn from the main Land by the violence of Waters,
as of late years parcel of the Spurnhead in Yorkfhire, which
before did adhere to the Continent, was torn therefrom by
the Sea, and is now in the nature of an Ifland : Yet the
fame is within the Realm of Erglend, and remains parcel
of Yorkshire 5 and the like is faid of the Ifland call'd 8§74,
Many other ancient Iflands there be, which being in the
Englith Seas be parcel of this Realm, which I will pas
over to avoid prolixity.

But in our Cafe a new Ifland is rifen up in the Englifh
Seas, to whom the {ame in point of property and ownerfhip
fhall belong, and what Laws the fame fhall be governed
by, comes now juftly to be difputed of. Fuftinian in his
Inflitutes, De rerum Divifione, faith, Quod infila in mari
nata (ut Delos) eft priui occupantis. And Britton, one of
our ancient Writers in his Book Titwle Purchafe, fol. 86.
faich, That if a new Ifland rife up in the Sea, datur primo
ocenpanti, and agreeth fully with Fuffinian therein 5 but
faith he, If it be taken or divorced from the Continent,
then it continueth to the former Owner 3 but clearly our
Law of England doth not agree with either of thofe Au-
thours in the point of ownerfhip, For, if, as I have for-
merly deliveredit, the Sea in property, pofieffion and profit,
tarz in agua quam in folo, belongs to the King in the ﬁgh'.:f

o
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of His Crown of Englard, asItake the Law clearly to be,
then it followeth as a confequent, That the Ground which
was the King's when it was covered with waters, is Hisalfo
when the waters have left it 5 For our Law admits not any
thing, either real or perfonal to go primo oceupantis but
when an Owner cannot be found, the Common Law
gives it Domino Regi, as Waifs, Strays, Wreck of the Sea,
Treafure found, Efcheated-lands, and fuch like; fo that
my opinion is conceived in this, thatin point of ownerfhip
and property, the faid new Ifland is the King's.

But yet I am likewife of opinion, That a new I{land ri-
fen from the bottom of the Sea, although it be within the
Realm, yet it is neither within County, Parith nor Town
of this Realm, till the King by his Edi¢t or Proclamation
have {o declared 1t.

There may be 1flands alfo within the Land compafied
about with frefh Rivers, asthe Ifle of Axholz in the Coun-
ty of Lincolz, and Sheppey in the County of Kent, and

divers others, But Mr. Bra&on in his Book de acquirendo Brasimgisg
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rerum dominio, doth very well deliver the Law concerning <o 2.

his new Ilands which arife in great Rivers; his words be
thefe, Habet etiam locum eadem [pecies acceffionis Infila nata
in flumine quod [i quidens mediam partent teneat Communis eft
eorim gui Pro indivifo ab utrague parte fluminis prope ripam
predia poffident pro modo latitudinis cujufinnque fundi gue
latitudo prope ripawe [it que [ alteri parti proximior [it, eornm
éft tanta qui ab ea parte prope ripam predia poffident : 8i au-
tews infula in Mari nata ﬁ# guod raro accidit accupantis Jit
Domini Regis non tawen credas propriuve alicujus agrum in
forman: infule redalk’ infulam effe ut ecce flumen dividatur in
fueperiori parte & cirenit agrium alicijus & derun: infrain quo

cafiu ejws erit ager cujus priws fuerat : Cavendum quoque erip

in metienda vicinitate infilarum quia poteft quis in hoc de fa-
cili decipi ponatur igitur pundws quod in medio inter wtrumaque
agrum & [ecundunme hoc fi infula citra punium fit vel bujws
tant’ wel illins tant erit [i antem [it & citra punFum & in
ipfo punito & wltra tunc pro indivifo : Commnnis eris ut tan-

tam
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tant mibi de ipfo infula cedat qua continentur in medietate
puncti nfgue ad agrum meuns.  Si antem infula rotunda inve-
niatur boc obfervetur quod omne quod propinquins eft mibi ce-
dat, &~ ita vicino cedat quod ei vicimius erit,

But whether the Laws of this Realm be of force in the
faid new-fprung-up Sea Iflands, or not, is a queftion : Tt
appears in Calvin's Cafe, and in the Cafe of the Taniftry
in the Irifh Reports, That if the King conquer an Ifland or
Nation, the fame is no part of Exgland, nor the Laws of
England there in force, till the King fhall fo declare the
fame, but the own proper Laws feem to be in force there ;
but if the King conquer a Nation from an Infidel, there the
ancient Laws of that Nation upon the conquelt are extinct 5
but the Law is not fo of another Chriftian Region, as Cal-
lis, Guyen, Bulloign and the like. And although Ireland
was under the obeyfance of the King, yet the Laws of
England were not there in force, till the King fo declared
the fame.

And although Wales before the Reign of E. 1. was with-
in the Fee of the King of England, yet was it not parcel
thereof, till the Statute of 12 E. 1. fo made it; and al-
though that Statute fo annexed Wales to England, yet be-
ing but by the word or figure adjunéta, the Laws of Eng-
land were not totally in force there till the Stauite 27 H. 8,
{o declared them, asis holden in Rice Thowmas’s Cafe in Plo,
Com. but notwithfranding whether Wales be within my
Statute, or not, is queftionable, for thefe Reafons follow-
ing : Firft, it is clear that a general Law unftinted and un-
bounded fhall extend to Wales as well as to Ewgland 5 but
our Law grants Commi{lions within the Realm of Exgland,
and {o precifely prefcribes it to bounds; and it may feem
that the Parliament took it {o in ¥ Mar. cap. 11. where
Commiifioners of Sewers were authorized in the County
of Glamorgan, which, as may be objetted, need not, if
Wales 'had been formerly comprifed : and fome new Sta-
tutes, as that of Alehoufes in 1 Fac. cap. 9. and that of
Rogues, ‘1 Fac. cap. 7. extend the fame to'the Realm of

England
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England and Dominion of Wales, as if Wales fnould not be
contained in the words, (the Realm of England ) yet not-
withftanding in my opinion this Statute of 23 H. 8. extends
to Wales 5 for although the Statute of the firlk of Mary gave
power to Commifiioners 1n Glamorganfhire, that was for a
{pecial purpofe, which, as was conceived, the Statute of
23 H. 8. did not in Exgland extend thereunto, that as for
the carrying away of the Sand which was thrown upon
their Grounds 5+ but in that Statute it may well be per-
ceived, that the Statute of 23 H. 8. was of force there 5
and inferting the words, Dominion of Wales, in the faid
Statute of Poor and Rogues, was rather of {uperabundance
to fatisfy fome which might soduns in feirpo querere, make
a doubt' where none was, than that they were there put
for any neceflity requiring the fame : ‘But I am of opinton,
that in this new-fprung-up Ifland the Laws of England are
there in force, becaule when it was Sea, the fame was un-
der the Government of thefe Laws 5 and although the na-
ture and quality thereof be changed, viz. dry Land for
full Sea, yet the fame Laws and Government remain in
force 3 fo that I hold this new Iland within the Statute,
and that the property thereof is the King’s.

Nowoccalion and time gives me fit opportunity to treat
of Gtounds which be newly gained from the Seas. 'If, as
1 have formerly declared, the Grounds be the King's when
they be covered with Waters, it muft needs be held an in-
fallible ground, that they be alfo the King’s when the Wa-
ters have left them drys and when the Waters bad their
being on the fame; ‘the whole Profit there arifing did ap-
pertain to the King 5 yet [ have known infome Countries
where the Frontagers have claimed thofe Grounds fo left,
by a pretended Cultome of Frontagers, and {fome probable
reafon might be fhewn, whercfore they fhould have the
fame s for as their Ground was neareft the Sea,; and fo
next to the charge to repair the Defence, and next to the
lofé where any overflow’ happened, it might thereforc
feem reafonable, that as they were put 'to the greatelt

charge,
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charge, and in peril of the lofs of their Lands, that fo if
Lands were left by the Sea affront them, that thefe Lands
might accrew unto them as a reciprocal confideration for
their charge and lofs 5 but I take it that of late the Law
hath in thefe Cafes been oftentimes ruled for the King a-
gainft the Subjet 5 for at Creft in the County of Lincoln,
1600 Acres were gained from the Sea, affront the Manor of
Sir Valentine Brown there, yet he was put to obtain a grant
from the King thereof : and one Bufbey of St. Kegnejs
claimed Grounds left by the Sea, by the faid pretended
Cuftome of Frontage, but they were decreed againft him
in the Court of Wards, in 12 3?-:;{'. R. in which Cafe I was
of Counfel : For it were inconvenient that the Subje&
{hould have Frontage, and yet no bounds prefcribed there-
to; fo that ten thoufand Acres might be’left affront a
Man’s Manor, which were not fit a Subje& fhould have
this large Inheritance by pretence of fuch allowed Cuftome
and I fuppofe I may herein fay in this Cafe, as Mr. Plowdes
doth of his Silver Mines, That it is inconvenient a Subje&
{hould have the Silver Mines in his Grounds, for fo might
he become richer than the King.

So it is not fitting that a Subje® fhould have the
Grounds left by the Sea, when {o much may happen to be
left as the King’s own Lands in the Realm come to 3 and fo
becaufe wiminm fé exaltat in prerogativam Regis, 1 am of
opinion the new gained Grounds from the Sea appertain to
the King as a Royal Efcheat, and not to the Subject; but
in my Cafe here is a prefcription where the owner of the
Manor hath Incrementam & decrementum Maris 5 of what
force this is, is now to be argued 5 therefore I will now
declare what intereft a Subjeét can or may challenge in the
Seas, in Grounds gained therefrom.,

Perfonal profits arifing on the Sea, Subje&s may have and
challenge by cuftome and prefcription, as to have free Pif:
cary on the Sea; and a Parfon had Tythes of Fifh gotten
in the Sea by the Inhabitants of his Parifh; and yet the Sea,
nor any part thereof is not in any Parifh, but it followed
the perfon. In
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In Sir Flenry Conflable’s Cafe, the Citizens of Briflol Sic Herry

claimed Flotfan ( which be guﬂdb floating in the ELa)E“' ablee
by cuftome, in Bradfon, cap. 12. one .i”td?‘i_(i to be dif- Bra Fan,
charged of Toll or Cuftome on the ftas by prefeription, in

the Cafe of the Swans; in Sir Edward Cook’s 7. fw;arr

one prefcribed to have game of wild Swans at Abbot- cafe of
berry, in a Creek of the Sea, which is a member or arm of >
the Sea: and in Sir Henry {Jﬂnﬁaﬁie s aforefaid, it istakenand
received for Law, that a Subjedt’s Manor may extend to

the low-water mark by prefcription.

So it was refolved and adjudged by all che Ba-
rons of the i‘xchcqut,r, 16 Car. 1. InCa. fcacc.1n
a caufe by Englith Bill between the King’s Attor-
néy, and Sir Samuel Roll and others. “That the Sit S
Soil whereupon the Sea flowes and reflowes, feil, “** “*

between the ngh water mark and Low-water

mark, may be parcel of a Manor of a Subject.
Roll abr, Prerogative Le Roy, 170.

And feeing alhhefea Subjet may have inand on the Seas
wherefore then fhould he not have all the grounds left by
the Sea by prefcription? To that I anfwer, That he cannot
have claim in any thing by prefcription and cuftome, but that
which liethin ufe, which is the life of themboth; butLands,
and Grounds which have alwaies been Sea, cm:ld not be nor
lieinufe, and therefore they cannot be claimed, nor the fame
can be bounded out by prefcription or cuftome; yet Lands
between the high-water mark and low-water mark the
bounds thereof may be prefcribed to belong to, or to be
parcel of the Manor, becaufe in every 12 hours, or in every
day they lie dry, and fo a Subject all that time may have ufe
of them, and {0 of all the reft of the faid things, butin that
which never lay in ufe, no cufltome or prefcription could
take hold on, infomuch that in my Opinion, no prefcripti-
on nor cultome can fetch Lands farther than the low-water
martk. H Grounds
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Grounds left.

UT now what grounds thall be faid aleaving by the Sea,

is a point in my Cafe alfo, forit s certain that at {pring-

tides the Sea ufeth to overflow the Marfbes in Lincolnfbire
and Norfolk, and returneth within a fhort fpace again; thefe
being ufual and annual, be not accounted grounds left or
gained from the Sea; fo becaufe the Marfhes in Lincoln/bire
and the Sands in Lincolnfhire be overflown every 12 hours,
and then dry again, they are not accounted grounds left or
gained from the Sea, becaufethe Sea hath daily her recourfe

ve Elix. Dyer thereon : and therefore in 15 and 16 Eliz. in Dyer fo. 326

in the Cafe there was a quantity of ground was left by the
Sea, and whether the King, or he whofe grounds were ad-
joining fhould have them, was there made a queftion; but
in that Cafe there is an excellent prefident {fet down, very
apt for the handling of this point, put in 43 E. 3. Contra
Abbat de Ramfey de quodam proceffie in Scaccario falfo verfus
dil¥ Abbat’ ad oftendendum quare Sexagint acre marifiiin ma-
nits dows’ Regis non debent ﬁ:ﬁ ri gitas predict’ Abbas appropriavit

[ibi & doveui fuc fine licentia Regis [uper quandam prefentation’

wirtute cujufdamgeneralis Commilfion’ de terris 2 Rege detentis
@ concelatis Abbas refpondit quod ipfe tenet maner de Braunceft
quod fituatumeft juxta mare et quod eft ibid. quidam marifens
qui .qﬁ;_;m;p:dp per [flwxum maris minoratur dr-a!igyduda per de-
fluxcum maris angetur abfgs boc quod appropriavit febi prout per
prefentation’ predic fupponebatur. And the Attorney of the

- King maintained the contrary, and thereapon the King and

the Abbat were at an iflue ; {o:by the Cafe I gather thefe
matters:

Firlt, That if by little the Sea fometimes decreafe and:
Teave fome parcel to the Land; and fome other times run
over the fame again, this ground belongs not to the Kings.
for thefe be grounds whereto the SubjeGt may have a.
property, as in the grounds of.the {hore, but otherwife ie

s




Leftura Prima. §i

is where great quantity of ground which had always been
drowned before is left, that belongs to the King.

Alfoby this prefident the Law was takentobe, that thefe
grounds left by the Sea to the Land, were in the Coun-
ty of Norfolk, whereto they did adjoin, and in my opini-
on within that Parith whereto they lay; for there wasa Pre-
fentment, which was by a Jury of Norfolk, and the Jury
taken to try an Iffue mult be de viceneto ejufdens comitatns :
but note there, the Prefentment was by a Jury de Corpore
Comitatus, in 22. Lib. Affif pl. 93. The Cafe was, That r:s. 22, 4F
a River of water did run between two Lordfhips, and the 93
foil of one fide, together with the River of water, did
wholly belong to one of the faid Lordfhips, and the River
by little and little did fgatl‘m&r upon the foil of the other Lord,
but {o flowly, thatif one had fixed his eye a whole day
thereon together, it could not be perceived; by this petty and
unperceivable increafe, the increafment was got to the
owner of the River s but if the River by a fudden and unu-
fual floud had gained haftily a great parcel of the other
Lords ground, he fhould not thereby have loft the fame:
and fo of petty and unperceivable increafements from the
Sea, the King gains no property, for De minimis non Curat
Rex; but put the cafe the Sea overflow a ficld where divers
mens grounds lie prurni{‘cunuﬂg, and there continueth fo
long, that the fameis accounte parcel of the Sea, and then
after many years the Sea goes back and leaves the fame, but
the grounds are {o defaced, as the bounds thereof be clean
extiné and grown out of knowledge, it may be the King
fhall have thofe grounds; yet in Hiltories I find that Ni/us
every year fo overflows the grounds adjoining, that their
bounds are defaced thereby 5 yet they are able to fet them
out by the Art of Geometry.

But if the bounds can be known, in fuch Caf,
if the Sea hath overflowed a man’s Land for
forty years, and then goes back, he fhall ha]*;ffz

H 2 1S
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his Land again, and not the King. Mich. 7 7ac.

Roll abr.6s. per Ccke &) Fofter, Roll abr. Pi*erﬁgamfc Le Roy.

The Prince
Counc Pala-
tine of Che-
_'I'.'n".

Barifey's
Gaie,

1638.

Thele grounds in my Cafe which are left by the Sea, and
lie from the haven next to the fthore, are as I have former-
ly delivered it within the County Palatine of Cheffers and
therefore whether the Prince or the King fhall have them,
isnow my queftion: The Prince hath not onely Fura Regalia,
but al{o Efcheta Regalia within his faid Palatinate, and fo in
my opinion is not onely owner of the County, but Lord of
the Prerogatives there, and all Jarifdiction is to the Prince,
onely a Writ of Error lieth in the King's Bench of a Judg-
ment there, lilke an Appeal toCgfar, then heis Lord of thofe
Laws by which the Freehold and Inheritance of thofe lands
be ruled, wherefore then fhould not thefe lands belong to
his Grace ? And firlt it s ufual to have a Commiffion di-
rected to enquire of thefe Lands ut de terris concelatis, and
this inquiry f{hall be by Commiilion; if that Commiflion
be to iflue out of the County Palatine of Cheffer, then the
Lands would queftionlefs fall to the Prince, and the enquiry
to be made of the Freeholders of the faid County Palatine.
The Cafe put in Barkley’s Cafe inthe Comment. of Mr. Plow-
den, fo. 129.doth force much againft the princes Title; for
thereit is put, thacthe Bilhop of Durhamhad Liberties and
Privileges in Terris fuis inter Fluvios de Tyne & Tefé, and af-
terward purchaled more Lands between thefe two Rivers,
the faid Liberties and Privileges fhall not extend theretos
and {0 if one havea Warren in his Lands in Dayle,  and he
purchafe other Lands there, his Warren cannot be exten-
ded upon thefe new purchafed Lands, for faith the book,
Tfriﬂgr or priwh’fgf.r mnﬁ&ed to certain Precincts or Domie
nions, cannot be extended farther, though the Dominion bein-
larged, andthat they fball not beinlarged with the inlargement 5
but the County Palatine vefted in the Prince, is pre-
feribed within no other bounds than the word County
doth confine it5 and: therefore this falling tobe within the

County,




Leflura ‘Prima.

County, fhould be properly his, and as I am informed,
the Prince hath {pecial words therefore in his Charters, if
it were granted that thefe grounds could be claimed by
Charters; but I am clear of Opinion, That no increafe
of the new left grounds can poflibly become within the
County of the City of Chefter ; for the bounds thereof can-
not extend over that circle which their Charter hath con-
fined them to : and fo for the caufes and reafons formerly
declared, I take it, That the faid I{land is the Kings, the
ground left between the haven and the ancient fhore, be-
longs to the Prince as Earl of Cheffers and the (hore be-
caufe of the faid prefcription appertains to C, the Subjeét
as parcel of the faid Manor ;. and {o according to my faid
conclufion of my Cafe, here the King hath a part, the
Prince a part, and the Subjet a part of the grounds lefe
by the Sea,

My Tenets therefore be thefi

Firft, that the Subjet may have the grounds of the Sea
to the low-water mark, ‘and that no Cultome can extend
the ownerfhip of a Subjeét farther,

That aSubjet cannot have the grounds to the low-water
mark, but by cultome and prefcription, and I take it that
it is very difputable whether grounds before they be relin-
quithed by the Sea, may be gained by Charter and grant
from the Crown; I fuppofe theymay:.

That the words incrensentum &~ decremention imaris aré
fully defcribed by the faid Record of 43 E. 3. of' the
Abbat of Ramfey » that'is, That if the decreafe of the Sea
be by little and unperceiveable means, and grown onely in
long tract of time, whereby fome addition 1s made to'the
Frontagers grounds, thefe by thefé words may appertain
to the Subje& s and herein the faid words have no other
operation, but Lands left to the fhore by great quantitics,
and by a fudden occafion and perceiveable means, accrew
wholly to the King..- . SCIRTIHY

That
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4+ That the increafe to the faid County Palatine, for the

caufes aforefaid, doth appertain to the Prince as Ear] of
Chefter,

The Shore.

UT now I am arrived at the continent, and the firlt
ground I fet my foot on is the thore, ‘Which in Latine s
called Littus Maris, it taketh the name wholly from the Sea,
as partaking moft with her nature, and 0 Ex digriori parte
appellaturs yet itis not all one with the Sea, nor with the
Bra.  Land, but participates with them both: And Mr, Brados
in his {econd Book , Chap, 12. faith, That Littora Maris
Fuftinian.  acce[foria,what the fhoreis appearsby Fu/tinian the Emperour
in his Inflitutes, lib.2. pag.141. and is there thus defined,
Littus Maris eft quonfque maximus Hibernicws, & jus flucins
eluderet ¢ quonfque fluctuns Maris in eftate longins exeftuat; and
Cicera. with this agreeth Cicero Topicornm, The fhore is not connted
for lands or grounds gained from the Sea, or left byit, becanfe
at every full Sea it is covered with the waters thereof. In the
Mar.13.2, 3. 13th Chapter of §t. Matthen's Golpel, ver. 2, 3..it 1sfaid,
That our Saviour Fefks went into a fhip, and fate there,
and the,whole multitude ftood on the thore, and he fpake
unto them: Hereby it appears, that the {hore was the dry
land, becaufe they ftood thereon; and it was a great quanti-
ty of ground, for thereon ftood a multitude, and it was near
the brink of the water, becaufe they heard Fefis {peak unto
them out of the fhip. In point of property and owner-
thip it is the King’s, as Lord of the Seas 3 but as Sir Henry
Conftable’s Cafe is, a Subje may have the fame, as belong-
ing to his Manor by prefcription. In the Imperial Law
which the Civilians ufe, the Sea fhoreis held to be common
to all, and that it is as lawfull for Diggemes the poor Cynick,
as Crezfus the richKing, Cafam. 161. Ponere & retia ficcares
but our Commonlaw of Emgland doth in reafon much
{irpafs either the Imperial Law or the Civil Law, in diftin-
guifhingupon thefes foritisfaid, Rexines .ﬁa&etpraprfemr}.:
€
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fed populus habet ufum ibidem neceffarium : o that as to the
lading and unlading of Ships, and for drying of Nets there,
and for other neceflary bufinefles, the Subjelts have thefe
ufes therein, but the foil and grounds thereof belong pro-
perly dor’ Regi. And aSubjet may have the fame by preferi-
ption, and therefore fuch as hold the fhore to be the extreme
point both of Land and water be in a great error, for as Fufti-
wian {aith in his fnfRitutes, Quod gemmae & lapilli precioft snve-
wiuntur, which can be taken no otherwile fed fuper terrans
agua relicam : {0 that this {hall fffice to have faid concern-
ing the Sca fhore.

Sea Coafls.

HE coaftsof the Sea come next in order tobe treated

of: Coftera mari be words well known, but their con-

fined definition is hard to be found out 5 yet certainly they
contain the fhore and banks, for by the Statute of 27 EL. Chap.
24. an A& was made for the mending of thebanksand Sea
works on the Sea Coalls; but inthe yth.Chap. of Maccabees
Coafts have a larger extent, for there Demetrins Son of Se«

lewcns departed from Rome, and came to a City of the Sea:

Coafts; here a whole City is {et on the Sea Coalts : and in
Fuftine treating of Alexander the great, itis reported of him,
that he entred into Lyeia and Pamphilia, and won and cori-
quered all the Sea Coafls: this could be taken for no lefs
than whole Countries; for Alexander’s great mind and huge

55

27 Eliz. a5

Maccabees 7°

Fuftine.

Army,could not marchon aMole-hill,or{mall tractof ground:

In St. Mark. Chap. 7. itis thus written, That Fefus departing
fromihe Coaftsof Tire and Sidon,came toGalilee,{o that it may
thereby be gathered, That thefe Coafts werc near the Sea,
for our Saviour was no fooner out of the Coafts but he was
on the Sea, which fhews that Sea andCoalts be contigne Fa-
centia, yet nocertain definitioncan kfind of the words Coafis
of the Sea, but by thefe and fuch like defcriptions; yet this
I gather and colle(t thereby, that in refpe&t of the whole
World, awhole Kingdom lying next may be faid to beaSea

Coatt,,
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Coaft, and a whole County in refpe of a Kingdom and
in my opinion the next Town and Territories thereof lyin
next tothe Seas, be in our Law taken to be the Sea Coafts and
noothers and therefore fome do much err which take Coaft
to be the edge of Land next the water, and [hore to be the
brinks of the water next the Land guaff duo oppafita.

And becaufe Creeks, Havens and Ports be all of them
within the charge of this Law, and this Statute was ma-
terially made in defence thereof, and as they differ in appel-
Iation, fo they vary in definition, yetthey doin fomethings
agree in the material; I will therefore deliver my opinion
of them.

Creeks.

Reeks of the Sea is an Inlet of Sea cornered into the
main Land, fhooting with a narrow paffage into fome
Angle of the Land, and therein ftretching it {¢lf more than
ordinary into the Land, and fo holdeth not even quarter
with the Levant Seas and (uch Creeks or Inléts we com-
monly term in the Law to be Arms of the Sea: for like as
the Arme of a man (hooteth out from the Body, fo byame-
taphor the inlet or corner of the Sea let into the Land, is
called ah Arm of the Seas and although it go far into the
land, yet the points of Land on both fides may well be
difcovered : and this appears in that great Arm of the 9ea
on Humber, where it runs betwixt Lincolnfhire and York-

fhire, the points of either County may be feen at once, and
{eem to {tand even over the one to the other. g

Arm of the Sea.

ND an Arm of the Sea is {aid to extend into the Land
A {o far as the flow and reflow goeth : In the Patentof
the Admiral of England 1 find this word Creek ufed 5 for
there the King granteth to him ommia bona mercimonia e Ca-
tallain vel fuper Mare littora crecas & Cofteras Maris, but it

differs
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differs much both from the fhore and ‘coaft; for a‘fhore is
fometimesdry Land, and {fometimes water, a Coaft is always
dry Land, but the Creek is always Sea and new Land : In
the Statute 28 H. 8. Chap.15. Raftals Piracy, A. It is that all 28 #8.c.s.
felonies, ¢¢. done upen the Sea; Haven or Creek, where
the Admiral hath Juri{diction, (hall be tried in fuch County
which the King fhall appoint; by the Statute it is manifeft
that the Creek is not all one with the Sea, nor the {ame that
aHaven is, by the Statute madein the 4 H.8. cap. 20, Raffal 4 H.2. c.20.
Merchants,5.appoints that all Merchandizesentring in or go-: Diverfity be.
ing out of the Realm of England, (hould be charged and dif- ;"]:E‘::: the
charged in great Ports, and not in Creeks or fmall arrivals 5 A coat.
by which Statute it is apparent that a Creek is not all one# Creck
that a Port is : But yet here it feems to be an Inlet of the creck.
Sea where Ships may have their arrivals, as at Fofiyke, Bay.
Stow, Wainflet, and fuch like; and I rake it that a Bay
and a Creek be all one, and that a Mere and a Fleet be Feer and
alfo of that nature, and that all thefe rather vary in words Mee

than in matter.
A Port.

Port is:a harbor and fafe arrival for Ships, Boats, and

Ballengers of burthen, to fraught and unfraught them
ar; as by the faid Statute of 4 H. 4. appeareth: Inthe Iriff Re-
ports, Fol. 56. Ports be faid to be Oftia & Fanue Reguis I
take a portto be fome {pecial place in{fome great Borough,
wherearrival of fhips be, as the Cinque Ports, which be Ds-
ver, Sandwich, Rye, Rumney and Winchelféyy the moft famous
inthis Realm, and thefe be places of great privileges : and Bo-
JfEor, Hull, Lyn and Plymontk, be al{o Ports and Port Towns,
wherethere are fpecial Officesand Officersbelonging to them,
touching Merchants and Merchandizes: And the faid Sta-
tute of 4 H.4. direted that Merchants (hould be charged and
difcharged at great Ports, was for that there were Officers
for the King, deputed to receive His Highnefs’s Cuftoms and aiing tead.

profits thereupon arifing s hereupon came that Officer J:ial- Cro. p.120.6.
I ed
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led Portgreve, which fignifieth the Governour of the Port,
as Mr. Cambden noteth page 244. the difference between a
Creck, a Haven, and a Port, be thefe s

Diverfity between a Creek, Haven and Port.

Creek is a corner of the Sea let into the Land far-
A ther than ordinary, and more than the Sea is, but it
is no uftal or accultomed place of arrival for thipss and
commonly it hath neither fafe harbor nor legal privi
lege.

EA.H;wen is properly a fafe place of harbor for fhips, but
may be without any privilege atall, of which kind I know
fome.

And a Port is not onely a fafe harbor for thips of the
greateft burthen, but it is alfo always graced with legal pri~
vileges; andthisappears fo by the Statute of Afagwa Charta,
cap. 9. Quod omnes Communitates & Barones de quings porti-
bws- & omnes alii portws habeant omnes libertates & liberas
Confuetndines, which proveth my former definition of Ports
to be true.

After all thefe definitions and diftin&ions, I have now
prepared my Cafe ready to receive his cenfure upon the laft
eonclufion; that is, That all.the faid grounds were within
this Statute, but no part thereof within this Commiffion of
Sewers : and therefore it is firlt to be noted, That thefe
grounds were left by the Sea fince the awarding of this
Commiffion, and the words of the Preamble of this Sta-
tute fpeak of grounds heretofore won; which words (Here-
sofore won) feemeth to tie the Statute and Commiffion,
both to groundsleft or won before the faid Statute, and not-
fach as be.won after, like to the Statute of Weff. 2. de Do-
nis conditionalibus quod ad dona priws faGa non éxtenditur,
which excludeth out of that Statute all gifts- made before.
And the words (Heretofore and hereafter )are wordsof con-
{equence in point of time; and wherefoever they are fpo--
ken, they come with an Empbafis; asif they required exprefs.

fer--
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obfervance; andfoisthieStatite of 32 H.8. cap.28. of Lea: ;2 us. .28,
fes, that Statute is of 41l Leafes heréafter to'be made b
Tenant in tail, with fuch ¢autions and provifo’sas belimited
and fet down in that Statute, (hould be good : But Leafes
formerly made, though all the provifo’s in the faid
Statute were obferved, were notwithftanding by reafon
of the faid word Hereafter out of the telief of that Sta-
tate.

And fo in the Statute of Will’s 32 H. 8. which had thefe 33 #. 8. c1.
words in it, A¥ perfons baving Lands, or which bereafter
fhonld bave, might devife; this did not make good any de-
vifes of Lands made before: but if this fhould pafs for
current, then I fhould net perform my word in my con-
clufion, which puts it all within the Statute; and this
exception, if it were material, would not put it onely out
of the Commiffion, but the Statute alfo; yet notwith{tan-
ding though the conftruétion made of allthe faid former Sta-
tutes, {tand with Law, by reafon of the faid words (Here-
tofore and hereafter ) yet in this Statute of Sewers, the fame
be not material;’ neither be the faid words ( Heretofore won )
to be precifely obferved, becaufe they be placed in the Pre-
amble of the Statute, and not in the enaéting part of the
Law, as in the faid former Statute they were: And expo-
fitions are not tied to Titles and Preambles , which many
times comes fhort of the partsof the Law, but to the Body
and enaling part of the Statute, which is the matter and
fubftarice : And hereupon the Statute of 21 H.8. cap. 15. of 314.8. c.15.
L eafes recites in the Preamble thereof, That whereas divers
Leafes had aforétimé been made for Inconies and great Fines,
and yet after the Leffors did fuffer Recoveries, if at'this day a
Leafé be made, and thas without Fine or Inconie, yet fuch a Lef-
fée fhall be received to ﬁlgl:ﬁ‘f the recovery bad againft bis Lef-
for notwithffanding : The Preamble of that Statute {eems
to remedie no Leflees, but fuchas madeFinesand weremade
before that Statute, but the faid words were not put in the
Body or enatted part of the Statute: And fo it is in our
Statute; the words (Heretofore won) be onely put in the

I2 preamble
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preamble and not in the material part of the Law, and (o the
Expolfition is not to be tied heretos; fo nntwith{tanding
this Exception, thefe grounds though gained fince the Sta-
tute, are within the relief thereof.

The fecond caufe wherefore thefe new grounds. fhould
not be within this Law, is, Becaufe thefe Lands be increa-
{td beyond the bounds (ince the making of thefe Laws, and
{0 it may be alledged that they cannot extend to the newin,
largement < for Mr. Plow.inhis Com. fol. 129.{aith, Zhat Laws
aud privilegés tied to a certain Place or Precinct, cannot be
extended or inlarged beyond the ancient Bounds . although

- the Precinét be inlarged. As the Calein 7 H. 6. fol. 32.

wherein a Nativo habendo, aVillain had remained a year and
adayin Londern, which wasancient Demefn, .and there wasa
privilege, that every Villain and Bondllave which had re-
mained aday anda year in London, the Lord might not feize
hims and the Villain pleaded that he had remainedayear and
aday there, and {0 tools himfelf to, be within that privilege;
but becaufe fince the faid liberty granted: the Bounds of
London were much increafed, therefore it #as there held,
that the faid liberty and privilege did not extend to the
new. inlargement. . And. the Cafe is alfo put in-the faid
Comment. that the Bilhop of Durbase had divers liberties in
his Lands: lying hetween the two Rivers of Zy»ze and Teff,
and after he purchafed other Lands there, the faid liberties
did not extend tothefaid new purchafed Lands; and the like
Law is if one have a. Warren in his Manor and. Lands in

Dale, after he purchafe more grounds there, his. Warren
doth: not extend unto'them. . And {fo where one had by

Charter the Lands of perfons forfeited for Treafon, . he
could not-have. by the faid ancient Charter, Lands for-
feited for Treafon by Tenants in Tail , becaufe  the
Forfeiture of them was.given by a late Statute fince
the Charter, but bis nan.ebftantibus, T,am of Opinion,
That- this. Statute I now . treat, on: extendeth. to . thefs
new. gained grounds: and:l take: a difference between a ..

fpecial Law. of Privileges ., and. Liberties which. is. ftin.
ted
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ted or bounded either by Statute, Charter or Cuftore,

. the fame can by no conftruétion be made to exceed the
Bounds 5 but the general Law of this Kingdom, as this Law
of ours is, the Extents thereof be as large as the whole
Realm is, and they be not tied to ftinted Limits, as parti-
cular private Charters and Cuftomes be 5 and fo I con-
elude, That in point of Extent, this Statute of 23 H. 8,
is tied: to no. other Bounds than to the Kingdom of Ex-
gland. -

Diverfity between Grounds gained and Grounds left.

HE third matter is that which Thave grounded the con:
clufion of my Cafe upon, and that is, Whetherthe
grounds in my Cafe newly left by the Sea to the fhore, and
the Shore be fuch Grounds as be within this Commiffion s
And in my Opirion they benot : And therefore to maintain
my Opinion herein, I takea differencebetween Grounds lefi
by theSea, and Grounds gained from the Sea ; for Grounds
left are of. no value, and bring 'forth no Fruit or encreafe
at all, butthe uppermoft part thereof are Sand, whichthefe
Laws take no hold of ; for the Commiffion extendsonely to
Grounds won and made profitable for the Commonwealtly
of this Realm, which Terra relicfa yields not, for no pro+
fit ac all thereof arifeth, till the Sand be inned and gained;
and thefe Laws made the Commiffioners Savers and not
Grainers, and therefore did extend the Commiffion but to
the uttermolt Banks and Walls, and left the Shore as
Grounds poflefled by the Sea, and {0 be put pro indefenfo
by this Law 5 and therefore 1 do make my Conclufion as
followeth : _

Firft, Thatthe Seas, Creeks and Bays are all within this 1.
Statute in point of extents but that they and the fhores,
and the relinquifh’d Grounds, be all of them out of
this Commiflion of Sewers to be dealt withall there-

«by.

Secondly,




62

Leflura Prima.

Secondly, that Ports and Havens are totally, the Waters,
as well as the Walls and Banks thereof, within the Com-
miflion of Sewers.

Thirdly, the fhore and grounds left by the Sea when
they are put as in Gainage, are then and not before within
the power of the Commiffion of Sewers,

Fourthly, although the Grounds left by the Sea are not
in point of defence within the Commiffion of Sewers, yet
a Wall or Bank may be thereon raifed for the aid and fuccor
of the Countrey, but not for any caufe where the defence
extends but to themfelves. And although Grounds have
been gained from the Sea in the County of Lincols and
elfewhere in this Realm, yet that was done at the labor
of private men, and not by the Commiffion of Sewers,
which aims at the general good, and not at private Com-
modities.

So that Super totans materiam, I am of Opinion with the
conclufion of my Cafe, that is, That the faid new Ifland is

-the King’s, the grounds left to the {hore pertain to C. the

fubjec 3 and that becaufe they are all of them within the
Realm of England, they are therefore within the extent of
this Statute: But in regard they are Groundsleftonely, and
not gained nor made profitable for the Commonwealth of
this Realm, they are not therefore within this Commiffion.
And fo I conclude my Argument as I did my Cafe: in
which, I hope, I have neither injured the Subje& in his
private Inheritance , nor wronged Prerogative in any
point,

Finis Primae Leluwrc.

Initium
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Orafinuch as the firlt day I went perambulation
about the Sea, and of all which belong to her
Empire and Dominion; wherein I did furvey her
Bounds, her Qualities and her Government: Now
I do intend to go a Progrefs through the Land,and

to take a view of the fair goodly Rivers, which make their

voyage to the Sea, for thefe my Statute hathtaken into her
proteion. And this fecond day I purpofe to call a Court
of Oyerand Terminer : And I do intend, with your gentle
patience, to examine all the particulars there arifing, And
becaufe the faid Statute of 23 H. 8. muft be my chief guide

to dire& my faireft paffage through thefe uncouth ways, I

will pray aid thereon ; and I will now proceed to declare

what bufinefs on Land this Law hath undertaken to defend,
and what offences it purpofeth to reform : And according-
ly the faid Law doth diftsibute it (clf into thefe particular.

Branches:

1. Walls,
2. Banks.
; Into matters of defence | 3. Ditches.
: this Statute maintain- ; 4. Gutters.
Firft, eth, are thefe follow-1 5. Sewers.
. ing, viz.. 6. Goats,
7. Calceys.-
\ 8. Bridges.

Secondly,
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(1. Streams.
2. Mills.
“[nto matters of Offence | 3- Ponds.
which this Statute ter- [ % Flﬂ;&’.&“hi
meth Lets, Impedi- g IEIIE kams,
Secondly, 4 ments and Annoyan-< " m:b_s, |
| ces which are to be 5 Hebbingwercs.
. Hﬂcks,

1’ put down or reformed,
!

_ as caufe fhall require; | " Floudgates,

10. - Other like
Lets and Impe-
. diments,

And to the end I might fully examine this part of the
Statute which produceth thefe matters, I have framed a
Cale, which doth g_ivc occafion in this days exercife to di-
fpute of all them.

The Cafe for the Second Le&ture.

Leafeth his Manor in the County of Lincole, in
»_Which be Copyholds, to B.a younger Son for hislife,
upon Condition to have it for the life of C. upon Condition
to have it to him and the heirs of the body of his Father.
A Copyhold is forfeit, the firlt Condition is performed, the
Commiflioners of Sewersin that County upon view furvey,
and by their difcretion decree a new bank where none was
before to refift the Sea, and a new River to be cut to drain
the fuperfluous waters in S. and an old Sewer in D. to be
repaired 5 and by Inquifition affefles B. the Leflee for the
Manor, the Copyholder for the Copyhold Land, and the
Town of S, and alfo the Parfon there for his Tythes, be-
caufe theylie allin the Level; the fecond condition is per-
formed, B. enters in the Copyhold.

My conclufion is, That this new Bank, new River, and
old Sewer be well decreed, but the faid Sefs is void ## for0
&~ in qualibet parte,

Points
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Points at the Commonlaw,

The Points of this Cafe are three at the Commonlaw,
and three upon the Statute; but all of them are fo woven
within another, that every one of them go hand in hand
from the beginning to the end of the Cafe,

Imprimis, Whether the Duplicate Condition be good, or
not ?

Secondly, what Eftate B. the younger Son hath by the
fift Condition, and what ERate he hath got by the fe-
cond ?

Thirdly, a Copyhold becomes forfeit to the Lord, and
before the Lord take advantage of it his Eftate is changed,
Whether by the change of his Eftate the benefit of the for-
teiture be loft, or not?

Poirnts upor the Statute.

Lmprimis, Whether Commiffioners have power to decree
2 new Bank, anew Drain, and other new defences, ornot »
And herein the qualities and properties of Rivers, Streams
and Banks, and their dependants, are to be treated of.

Secondly, Whether they may decree the faid new Defen-
ces by view and furvey ? And herein is to be handled, What
Commiffioners of Sewers may do by furvey, and what they
may do by their difcretion, and what they may do by
Jury.

Thirdly, in what Cafes Affefles and Taxes may be laid
and impofed, and on what things, and in what manner they
are tobeimpofed s and whether the Rates fet upon the per-
(ons in any cafe be well done or not, and where the fault
is if any be.

, - Argumentum Leoris,

Seeing it hath been the ancient order for the Reader of
this place to maintain the Conclufions of his Cafe, I {hall
therefore endeaver my felf to perform that order which Cu-
{tome hath impofed upon me; and accordingly asI have
concluded, {o I take the Law to be.

And touching the firfi Point, it hath been challenged and
drawn in queftion upon fome Opinion delivered in the Re-

K ctor
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sir £4. coil's Ctor of Cheddington’s Cafe in Sir Edward Cook's firlt Reports

where it's faid, That one contingent cannot depend upon another:
But more {trictly it is called to an accompt in the Lord Staf-

Culy Rep. 8. ford’s Cafe, in Sir Edward Cook's eighth Reports for there

it is held, That one poffibility cannot depend upon another pof-
(ibilitys and this Cafe isthere put, That if A. let Landsto B.
“for years upon Condition to have it for life, and upon Conditi-
on to have Fee, that the Fee [fuple can never increafe by the
fecond Condition 5 but s he faith in another Cafe, Amicus
"Plato, Amicws Socrates, [ed magis amica Veritas, his rule taken
in the-firft Cafe is very general, and the Lord Stafford'’s
Cafe admits diftinGtions, which in'my Argument I fhall ap-
ply my (elf unto. '

And fome differences 1 fhall take in this Poiot in quefti-
on; therefore 1 (hall thus diftinguifh, That if upon per-
formance of the firft Condition, the Original Eftate be de-
rermined upon which both the firft and fecond Condition
were built and grounded, the f{econd Condition and in-
creafe thereupon is utterly voids but if the firft Eftate be
not defltroyed nor confounded upon the firft Condition per-
formed, the fecond Condition and Eftate thereof which
fhall be gotten thercby, may then well grow upon the old
ftock, To explain this by Example, If 4. give Eand to
B. inFee fimple, upon Condition to have the Land in Tail,
upon Condition to have for life; here becaufe the firlt E-
ftate and Livery by the firlt Condition is not deftroyed,
therefore the fecond Condition fhould well ftand in force.
So I do make a Leafe to A. for twenty years, upon Con-
dition to have the Land for forty years, upon Conditionto
have Fees this firlt Condition and fecond Condition may
have both their full Operations: for by the performance of
the firlt Condition, the Leafe of twenty years is not de-
{troyed, but {tands on foot; and therefore the original E-
{tate remaining unconfounded, theFee fimple may well in-
creafe by the performance of the {econd Condition : Butif a
Leafe be made to A. for his life, upon Condition tohave in
Tail, upon Condition to have Fee; the fecond Condition

here
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here is utterly void, becaufe by the performance of the firft
Condition, 4. had an Eftate in Tail, which drowned and
deftroyed his Eftate forlife 5 and fo becaufe every decreafing
and increafing Eftate is to depend upon the firlt Eltate
which receives the Livery, which is the life of all, there-
fore the Second Eftate can never accrew in this Cafe: and
this is the true reafon, as I take it, of the faid Cale put in
the Lord Stafford’s Cafe s for there the leafe for years was pord Staf-
deftroyed by the Leafe for life, which came by the firft fords Catc
Condition, and fo the Fee fimple there could never accrew
by the fecond Condition. And inanfwer to thefaid general
ground taken in the Re&or of Cheddington’s Cale, That one Rettor de
contingent or polfibility cannot depend wpon another 3 under fa- E‘iﬁ*f'j'”ﬁ"”"
vour I take it, not that I am bound thereby, neither was
it the meaning of Sit Edward Cook, as I take it, to extend
the fame {o largely asthey are there put, becaufe I find many
Authorities of great account which are again(t the faid gene-
ral pofition.

" And ficlt in the 38 H.8. Br. Feoffments, pl. 71. a Feoff. 38 #. 2.
ment was madeto the ufe of A.and his heirs, untill 7.5. paid
him Ten pounds, and then to 7. §.and his heirs, and fo to
the third perfon s and what is this but one condition, con-
tingent and poffibility to depend upon another, for thefe
contingents there were held good, and were built upon a
fure foundation.

And o in Digge's Cafe in Sit Edward Cook's Reports, where Digge's Cafe.
a Feoffment is made to the ufe of A. and his heirs, with
power of Revocation, and after of new Limitation of E-
ftatess thefe be alfo contingents and poffibilities depending
upon others, and many fuch double contingents may be
but.
: The Cafe of Sir Edward Cook put in the end of the Re-
&or of Cheddington’s Cafe out of 12 Lsb. A pl. 5. in my rz Lib Af.
opinion doth not difallow the fecond Condition; for there -
the Cafe is, That A. Leafed to B. upon Condition, Thatif A.or
bis heirs pay to B. Ten pounds within a certain day, that they
might re-enters and if A, nor bis keirs fhowld not pay the Ter

K 2 pounds
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pounds within the times Then if B. paid to A. Ten pounds at
another-day, that he (howld have Fee: Both A.and B, failed ix
payizent, and A, entred, and being put out, brought an Alfize,
axd nihil Cepit per breve 3 this doth not prove that one
condition cannot depend upon another, neither can I fee well
what Expolition to make of {o uncertain a Cafe; fo that I
take this Cafe to be no evidence againft mine.

148 fus,  Butin the 14 M 8. fol 15, there is a Cafe which in my
opinion makes more againlt my double cendition than any
other, which is put by Brudnel Chief Juftice; that is,. If
A. be bound in an Obligation to B, upon condition to in-
feoff 7. 8. before Eaffer enfuing, then the Obligation to be
void; and if he do not infeoff him, then to pay Ten pounds
at Pentecofi, then the Obligation to be void; The Feoff-
ment 1s not made before Eafler, therefore Brudnel held the
Obligation was forfeit, and that the fecond Condition was
not good : But there is a (Zuere) fet upon that Cafe, and
fo it may well be, for I {ce it commonly done, that if a de-
fé(ans be made of a Statute which is broken, and fo the Sta-
tute becomes forfeit, yet a new defefans may defeat ity and
o in my Opinion may the fecond Condition in this Cafe
avoid the Obligation,. if the ficlt conclufion had not been
in the Cafe.

ACanceit.  Lfhall add this Cafe alfo as.a conceit 3 that is, 4. infeoffs
B. upon condition, if 4. go to Lincoln he fhall have the
Lands te him, and the heirs of his Body, and if he go to-
Basfton he fhall have it for Ten years: and he goes firlt to
B{'—' o,

J;?du here hold thefe Conditions being put promifcuouly,
without diftin&ion. of the times of the Conditions which
fhall be firlt performed, and which the fecond, that the Fee
is decreafed into.an Eftate for years, and can never increafe
into an Eftate in tail by performing of the fecond Conditi.
on, becaufe the Livery out of which. it fhould grow was

Second quite deftroyed. by the firlt-decreafer. So that my intent

e appears, that one Condition may depend upon ancther
upon the faid diftinétion; but whether by the performance

of:
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of the firlt Condition in my Cafe there will an Eftate come
to B. or not, I meant it for aqueftion: for B. had beforean
Eftate for his own lifes thenis it not pofiible that his Eftate
can hereby be increafed by having the Land alfo for the life
of C. if it be admitted argumenti gratia, that B. (hall or may
have both thefe Eftates {ftand in him both at one time: for
if C.dyed fit®k, then'is B. never like to have any benefit
thereofy And if B. himfelf thould die before C. then alfo
were it impofiible for B. to make any ufe of this Eftate for
the life of C.unlefs it were in him to grant away to another,

69

as in the Cafe of the Office in the 1 /7 7. where an Office : #. 7. 2
is granted to the King, the King could not have the Office /¥ Cafe

himfelf; and fo in that point for the King to take by the
orant, he could not, yet by that Book it was in him to grant
over to another which might have it. And like to this is
the Cafe where 7 §. is Parfon of the Church of Dele, and
the Patron grants the next avoidance, this grant can he him-
{elf take no benefit by, unlefs he refign, yet if he die it (hall
come to his Executors,

But I take the Law to be'in'my Cafe, that B. fhall not by
the firft Condition have both the Eftates in him at once, that
is, for his own life, and after for the life of C. but thae
the Eftate of B. by the firft Condition, fhall be decreafed ot
changed from his own life into the life of-C. and fhall be
melted and newly molded by this Condition; for an Eftate

may as well decreafe as increafe by a Condition:-and yct -

the Lord Stafford’s principal Cafe: was; That Queen Elizae
beth did grant the Manor to Tindal and the heirs of bir bodp,
upon Condition upon payment of Twenty Shillings to her by Tin-

dal, that be fhowld bave the Rever(foritohiu andbis beirss and

there it is holden for Law, that by the payment of Twenty
Shillings, the Reverfion in Fee Simple fhall increafe to
Tindal, and fhall not alter or drown the Eftate Tail,
whichis an excellent Cafe; but alter the putting’ of that
Cafe, and then it may altér the Law alfo, thavis, 1 give

Land to 7. §.and the heirs of his body, upon Conditi- A Conteic.

on if he pay me Twenty. Shillings, that he {hall have the
faid
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faid Lands to him and his heirs: In'my coneeit by the per-
formancé of this Condition, the Eftate Tail, is by increafe
changed into a Fee Simple; in which, note the difference
between Tindal's Cafe and this, where upon payment of
20 5. the Reverfion is granted to him and his heirs: and
where the words be, That upon payment of Twenty Shillings
be jhall have the Lands to hine and bis beirs : In the firlk Cafe,
the Fee Simple accrewing (hall not alter the Eftate Tail,
but in the fecond Cafe, by the Fee increafing, the E-
{tate Tail is determined and changed into a Fee Simple,
quod quare.

Admitting the fir(t Condition did increafe the Eftate of B.
from his own life to the life of C. and the fecond condition
is performed, by the which another Eftate will accrew to
B. as I take it will, becaufe an Eftate decreafed, is parcel
of the firlt Eftate 5 than what Eftate B. hath got by this new
Limitation, isthe queftion: And in my Opinion, he hath
at the moft but gotten an Eftate again for his own life, and
that the Limitation to the heirs of the body of his Father
is utterly void, be his Father dead or alive; for if his Father
be dead, hiselder Brotheristhe heir of his body, within thefe
words of Limitation, who cannot take the Lands by defcent
from B.-his Brother, or from his Fathers but as the Cafe

Lintlen, E- 18 puitin Littletor’s Title Zail, and in the 4and-5 Pb.and aa.

ﬁ*_-‘t"”;j,- in. Dyer; Grefivold's Cafe, where Lands were given to the

& . Dyereldelt Son; and the heirs of the body of his Father; this is

155. a good Eftate in Tail, being madeto the eldeft Son, becaufe
he is capable to take the Lands in both degrees.

( Although about the duration of fuch an E-
ftace Tail, there hath been a queftion, iz, whe-
ther if the eldeft Son die without Iffue, his Bro-
ther fhall inheric by force of this intail,, or the
Lands fhall revert to 'the Donor.: Dyer fupra. Leo-
navrd 2. Cafe 29. Roffe and Morrice's Cafe.)

And
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And in 2 E. 3. the Cafe is famous, and is known by the ;

name of Roberges's Cafe, where Lands were given toher and
to the heirs of the busband of her body begotten 5 and it
was there held, That if her husband were then dead, and
left any heir which he had by her, they might take jointly
with her; forthatit wasnot poffible to tale by defcent from
the faid Roberges, becaufe he which takes it mult not be
heir to her, but to the husband, who never held any E-
{tate therein : And fo to be fhort, I am of Opinion, That
no Eftate of inheritance be gained by B. by thefe words,
The beirs of the body of his Father. ;

The Café upon the third Point is this, a Manor is gran-
ted to one for his life, upon condition to have it for the lite
of C. then a Copyhold is forfeit, and before the Lord feize,
his Eftate is altered or changed's if now he can take advan
tage of this forfeiture or not, wherein the altering of the
Eftate of one to another is of like force, as where it alters
in the Partie’s felf, againlt which it may be faid, That if
enant for life wnake I’Vﬂﬁf, and then he in the Re’:‘:trjf.:m,
grant over the Reverfion ; the Grantee [hall not now . pu-
nifl this Walte. i

And 1t-was refolved in the Cafe of Chamberlin
and Drake,Mich.1657.thatthe fucceeding Lord of
a Manor, fhall not take advantage of wafte done
1n the time of the preceding Lord. Siderf. 2, 9.

And (0 Mr. Perkins, fol2o. If aTenant alienin Mortmain,
and then the Lord grant away bis Seigniory, the Grantee fliall
not enter for this Mortmain: {o by Fitz. in his Nat. bre. in
his admeafurement of Dower, If a Grardian affign to a woman
more dower thasn fhe ought 10 bave, andthen grant bis Guardian-
[hip over, the Grantee cannot bave an adwieafurement of Dower
againft ber ;- and {o Bingham's Cafe in Sir Edmard(eok 2 Rep.
where there was Tenant for life, remainder in Fee of a Te-
nancy holden by Knights fervice, 'and he in remainder di-
ed, his'bheirs within age, and thenthe Lord granted away

his
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his Seigniory, and then Tenant for life died, by which'the
faid heir was to have been in ward ; yet becaufethe Seigni-
ory was granted away after the inception of the Wardfhip,
before it was perfettly due, it was there held, that neither
the grantor nor the grantee (hould have the fame : So Leflee
for life without impeachment of wafte,remainder for his own
life, the privilege is loft s but yet notwithftanding, I do
hold that in this Cafe B. after he hath by the performance
of the Condition altered his Eltate which he had when the
forfeiture was committeds yet (hall he afterwards take
advantage thereof well enough : As if there be Tenant
for life, the Remainder for life to 7. §. and the firlt Te-
nant for life commit wafte or forfeiture, he in the reverfion
cannot punifh this during the life of him in the Remain-
der for life, but after his death he may; alfo if one make
a Leafe for years, upon Condition to be void, and the
Le(lor grant away his reverfion, the Grantec may enter for
breach-of this Conditien by 11 H. 7. 17. and yet here the
Eftate in reverfion is altered from one to another s and I
doubt not, butif a Tenant for life, be the Remainder in
Fee to another of a Manor, and a Copihold is forfeit,
and then Tenant for life died, that he in Remainder
may enter into this Copyhold 5 and yet this Eftate is al-
tered into a pofleflion from a Remainder; and in the
Cafe, although the ERatein B. be altered, yet it is by de-
creafer, and fo thereby it is parcel of the old Eftate he had
before : and therefore it is like to a Cafe where the husband
and wife were Tenants in {pecial Tail, and they recove-
red by Affize, and then the husband died, and after his
death without iffue, the wife’s Eftate being altered from an
Eftate Tail, into an Eftate of poffibility of iflue extinét, was
again put out and diffeifed, and fhe brought a Wric of Re-
diffeifin, which will not lie but on the fitlt Eftate, and a-
gainft the firft partics, and yet it was maintained, becaufe
it was parcel of her former Eftate: And fo in this Cafe,
although the Eftate of B. was altered from his own life in-

to the life of C. yet I am of Opinion, That he might take
advan-
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advantage of this forfeiture, becaufe the Cultomary Eftate
is utterly void thereby.
Points wpon the Statute.

I am determined before I enter into the difcourfe of new
defences in my Cafe, to deliver my Opinion touching the
Walls, Banks and other ancient defences, which have had
their being time out of memory, and in truth be the very
materials and memorials of Antiquity : And becaufz Banks
and Walls be the firft named in the Commiffion, they fhall
therefore have the firft place in my argument, being the
moft ancient and approved defences, as well again(t the rage
of the Seas, as again(t the violence of frefh Waters, that
either Art or Nature have produced.

Bank.

HE Bank of the Sea is the utmoft border of dry Land,

and is of the fame materials withthe grounds wherein

and whereon it ftandeth it isfometimes natural, and in fome
places artificial: Natural, as Mountains raifed higher than
other groundsadjoyning asit pleafed the Creator, whenthe
firlt huge Chaos was {eparated, divided and diftributed ; Ar-
tificial, when it is caft by man’s hand. Fuffinian the Empe-
ror treating of thefe in his Infitutes, and his title de rerun
diviffone defcribeth them in this manner, Riparum ufiis eff
publicus illar’ vero domin’ ad eos pertinet qui proximior pre-
diis domini funt, itaque naves ad eas appellere, funes arbori-
bus ibi natis Religare, onus aliguod in bis Reponere cuilibet li-
berum Eﬂ, by which authority it appeareth, that the owner-
fhip and property of the Sea Bank and Banks of great Ri-
vers, be to them whofe grounds are next thereto ::c{jm-nirrg,
and the Trees, Grafs and other things thereon growing,
belong to the owner of the foil, but the ufe of the Banks
is common to all the King's liege people, as to tie the fhips
and Boats to the Trees, and to tow them to and fro, and
to lade and unlade their Merchandizes thereon, and for
filhers to dry their Nets on. And as the owner of the fng

L an

73




74

Proproetdt

Dosming, wfis
popila,pateftas

_!'{.'é:.

a7 A 8B

1£4-.'r-§

T

LC" ctura Sec I{!?IJ d.

and proprietor of the grounds, cannot juftify the digging
or calting of them down, whereby the people fhall be
hindred of their neceffary ufe thereof, no more can the
people which have but zeceffarinm ufunt, fell up the Trees,
or mow the Graf thereon growing, neither ought they
to dig ballaft there, but every one, as well owner as ufer,
Sic uti [ko ut aliewurs non ledat. 1 cannot more aptly
compare a Bank of the Sea, or of a navigable River, than
to a High-way, for that the property thereot is tohim whofe
ground is next adjoyning, and the ufe thereof is common
to all men, and the power thereof the King hath by His
Laws, Proprictas Domino, ufus populo, poteftas Regi: where-
in for more clear Illuftration of this matter, I put this Cafe,
That 7.S. doth cut the Sea Bank, or the Bank of a great
Rivers and 7. B. whichhath occafion to pafs thereby, falleth
unawares into the cut, and is hurt in body or goods, the
party which cutteth this Bank incurreth thefe muléts: For
firft, the owner of the foil may have his ACtion of Trefpals,
guare folum fodit, and he which fell therein may have his

+ A&ion upon the Cafe againft the digger of that cut, for to

recover his damage for his {pecial hurt; and the offendor
may alfo be indicted at the King’s {uit for the general wrong
done to the King’s people: And the like Law is of a High-
way.

E‘L Wall doth differ in point of ownerfhip from a Bank,
firlt, in refpe@ of the materials the fame is made on, for a
Bank is made Ex folo ¢ fundo que ex fuis propriis naturis funt
eadem cum terra fuper qua ed:'f?mmr, but fo 1s not a Wall, for
it is an artificial edifice, not of the materials arifing of the
place whete it {tandeth, but which be brought thither and
built there, ad propria onera & coftagia partis; 10 that the
owner(hipand property ofa Wall dothappertainto him who
isbound to repair the fame, though his ground lie not next
thereto s but of a Bank the property and ownerthip is his
whof groundsadjoin thereto: And this fhall, I hope, fuf-
fice to have faid of Banksand Walls, the two firft defences
nominated in the Commiflion of Sewers,

The
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The letter of this Statute and Commi(fion, {eem to ex-
tend onely to Banks, Walls and other defences {tanding
and being by the Coafts of the Seaand Marfh grounds there-
toadjoyning ;5 but whether the Banks and Walls of frefh Ri-
vers which have their courfes to the Sea be within this Sta-
tute or not, hath heretofore bred fome queftion butformy
own part, I am clear of opinion that they be within the pro-
vifion of thefe Laws, for there be two mifthicfs recited
in the Statutes the firlt is, for not maintaining the Walls
and Banks againft the Sea, by reafon whereof great hurt
hath happened thereby, by the overflowing thereof: and
the other, by the inundation of frefh water-courfes through
Land-flouds, which have done fome damage to the grounds
next adjoyning ; and thefe Laws apply a remedy to both
thefe grievances, that is, by repairing the Walls and Banks
nextthe Sea, and by maintaining of the defences of the frefh
Inland Rivers, to caufe them to keep their Waters within
their Chanels. And I take it there be words in the Statute
that will bear this conftru&ion, ziz. That by the rageof the
Sea, flowing and reflowing, and by means of the Trenches
of frefh Waters defcending, and having their courfes to the
Sea by divers ways the Walls, Ditches, anks, erc. befo di-
rupt, lacerate and broken, ¢c. And alfoin the preamble of
the Statute the words there be, that by reafon of the outragi-
ous flowing furges and courfe of the Seain and upon Marth
grounds, and other low places heretofore through politique
wiledom won and made profitable for the great Common-
wealth of this Realm, as alfo by occafion of Lands, Waters,
and other outragious $prings,in and upon Meadows, Paftures
and low-grounds adjoining to Rivers, Streams and Currents,
wherein the Waters are to have their courfes. And what
keeps the freth Waters within this Chanel but adod and
ferviceable Walls and Banks, and what things doth this
Law intend to be dirupt, lacerate and broken, but the
Walls; Banks and other defences which pent up their Wa-
ters? and thefe Words extend more properly to the Walls
and Banks of frefh Inland Rivers than to Sea Coalts. Annfi I
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do find fome ancient Authority in the point out of the
Charter of Rummney Marfh, pag.-'where the Words be, ad di-
fEriition’ faciend’ ad reparand’ Wallia &+ watergangia ejufden
marifei contramaris impetun inundationem aliarum aguar’ dul-
ciumy which lalt words can have no other conftruction or
interpretation, but to extend the fame to the Banks and
Walls of navigable, and other frefh Rivers and Water-
gauges of frefh Streams.  And the Statute of x H. 4. cap. 12,
makes the {cruple clear wherein the words be, that the com-
mon paflage of Ships and Boats in great Rivers of England,
were oftentimes difturbed by leaving of wears, ¢#c. and
provided a remedy therein; fo hereby it is manife(t that frefh
navigable Streams are within thefe Laws. '

Private Walls and Banks.

UT all Banks and Walls wherein Waters be pent are not
B within the provifion of thefe Laws, but onely fuch as
belong to common and publique Riversand Ditches, Sew-
ers and Streams: for Walls and Banks made and erected as
fences to mens private grounds, and there fet or made to
Ditches, Gutters and Streams, for the drain'mg and watering
of mens private grounds are not within thefe Laws, for
thefe Laws take cognifance and notice of none but of fuch
as tend to the good fervice of the Common-wealth, and
therefore whereas in the Ports of Zoland in the County of
Lincoln, and in other parts of this Realm, divers private per-
fons have for inning and fafety of their Marfhes and Marfh
Grounds, caft greac Banks for thofe private ufes: thefe
Banks are not within the prote@ion and defence of thefe
Laws to be maintained 5 but I am of opinion, That they
may be extirped if they be letting and a hinderance to
the common good of the Countrey where they be erecs
ted.

Forafmuch as I am now in hand with Walls and Banks,
the defences to Rivers, Sewers, Ditches and Gutters, [
therefore takeit, that it will hold good correfpondency here

mn
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in this place, to treat of them and of their dependences.
A River therefore 1s a running Stream, pent in on either (ide
with Walls and Banks, and beareth that name as well where
the Waters flow and reflow, as where the Waters have their
current one way, as is exprefled in the Cafe of the Pifcary
of the Bawne in Ireland : In the Statute of 4 H.7. Chap. 15. 4 #. 7. 15,
Thames is termed a River: In 34 Lib. A pl. 11. and in 335 A5
Plow. Com. fol.129. Tyne and Tefe be both named Rivers : 1 ‘r,-r-f-;,-.,:;_
and in 19 H.7. Cap.18. Sewvernis faid tobeaRivers Trent, ;4 - s,
Hpumber, Bofton Haven, Lyn Haven, and Tyber,Orontes, Ep- f
phrates and Aufidus, near which Hanibal the Carthaginian
General ftruck the Battel of Canna, be all of them in Hi-
ftories of great authority named Rivers.

Rennatuws Choppinus n his Treatile de Dominio Francie, chypiws.
Lib, 1. Tit. 16, de fluminibus, faith, That Fluminun due
funt genera, Regalia quedam, alia Bannalia five privata, Re-
galia dicuntur ex guibwg princeps Jure patrimoniali vedtigal
capit, in quibus modune & tempus pifcationis conflituit : and
Sir Fobn Davies in his Irifh Reports in the faid Cale of Banze,
faith, That [o far as the Sea doth flow and reflow, it is a Royal
Stream, and the filbings thereinbelong to the Crown s but where
the fame doth not flow and reflow; And in all Rivers not
ﬁgm:gg&gg the Tertenants of both fides, de Communi Jure,
owe the River, and have the Piftary; yet a Swbject nay
bave the free filbing in the Royal Streams by Cuftome and pre-
Seription : And in the River of Thames taz aqwa quam [o-
lunz pertinuit Dons’ Regi, and by Charterthey were conveyed .
to the Lord Mayor of London, and Citizens of the fame.

So the Soil of all other Rivers, as high as .
there is flux and reflux of the Sea, 1s1n the King,:
if no other claim it by Prefcription; Siderfin 1. Sidef:

¥ 145:

149. . _ 2 0
In Lib. Intr.-fol. 666. there is a prefident put in this /n vereri /it
manner, That an Acion of Trefpas was brought Quare le T foh 655
defend’ pifcat’ eft in fua feparali pifcaria & pifces inde, videli-
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cet, diros Salmones cepit 5 the Defendant jultified, and faid,
That he was feifed of the Manor of Dale, which doth ex-
tend it {elf n/que ad medinm aque de V. que qﬁ eadens piftari-
a in qua fupporitur pifcationem predick fieri ex anfirali pay-
fe, and that the Plaintiff eodes tempore guo, f#ﬁﬁ:ﬁtw de
manerio de Dale quod ¢ extendit ufque ad wedinm fili aque
predic’ ex boreali parie eji fder agne ¢ quod ipfe defendens €x
ornes quornms [Latins ipfe habet in predic’ manerio de Dale, &
tempore quo non extat memoria hominum in contrario feifet’ fu-
erant de predic’ anfirali parte de predic' ague ut de feparali
pifearia fua: in which pleading it appears, That the Lords
‘on either fide the River, owe the River by feveral moities,
and the {everal moities and the feveral parts of the fifhing as
incident thereto.

It may alfo here, as T take it, be moved for an apt que-
ftion, in whom the property of running Waters was ; for
in Natura Brevium, fol. 123. there is a quod permitt’ ha-
bere [iberam pifcariam in agia J"J,'Jﬁ#:f L. whercby it appears,
That the Plaintiff had property in thofe Waters 3 and in Plo.
Com. 154. one granted aguam fuam in L. and the Pifeary
pafleth thereby, and fo did the foil alfo in my opinion: for

.in 12 H. 7. fol. 4. a precipe quod reddat is brought de una a-

cra terre Cu' agua Cooperta.  In my conceit the Civil Law
makes prettier and neater diltinctions of thefe than our
Commonlaw doth ; for there it is faid, That #aturali ratione
.;.r;af,‘:f,-::r;; (int Communiaut Aer, aqua profluens, mare e litora
maris » 1 concur in opinion with them, that the Air iscom-
mon to all; and I hold my former definitions touching the
prn;:nr:rt'i-e:; of the Sea and the Sea fhores: But that there
{hould be a property fixed in running Waters, I cannot be
drawn to that Opinion, for the Civil Law faith farther,
grod aqua profiuens non manet in certo loco fed procul fuit ex-
ira ditionens Ejus cujus flumen eft ut ad mare tandem pervemiats
for in my opinion it fhould be ftrange that the Law of pro-
perty fhould be fixed upon fuch uncertainties, asto be altered
into Mewsz, Twun, Suun, before thefe words can be fpoken,
and to be changed in every twinckling of an eye, and t6 be

more
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more uncertain in the proprietor, than a Camelion of his
Colours,. Our Commonlaw, which of all others is the
moft certain, did not fet his property upon a Deer in Parks,
Conneys or Hares in Warrens, nor on Fifhes in running
Streams 3 all which be more permanent than ruaning
Waters be: And therefore I am of Opinion, that ta-
king this word Agwa for the bare running Water, there
can be no property therein, but as the fame is incident
to the Soil, taking them two for one, it is drawn with
the property thereof : and this difference is apparent by
12 Henry 7. afore faid5 and Mr. Linwood puts a diffe-
rence inter Fluvinm & flumen ; for faith he, Ef pe-
renmis decurfus aquar’ [ed flurmen eft propria ipfa aqua.

Let it not be held Queftionable, whether Rivers of
both kinds be within thefe Laws or not, though they
be not put among the defences which this Statutc fpea-
keth of; for that exprefly thofe things which are ter-
med Lets and Impediments, are commanded by this Sta-
tute to be removed out of the Rivers and Streams for
hindring the Waters3 and Navigation being fo careful-
ly provided for cannot be fupported , unlefs Rivers Na-
vigable be maintained: and thefe Rivers are like the
veins of a man’s Body, by means whereof the increafe
of the Grounds near thereunto adjoining are abundant-
ly multiplied , and the Waters which trouble the Le-

vel are conveyed away thereby: fo that I am clear of

Opinion, that Rivers and their Chanels, Waters and
Banks, are all of them fully within the defence of thefe
Laws, howfoever fome which would have no new Ri-
vers caft by the power of thefe Laws, would extend
the words but to the repairs, and not to the River it

felf.
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Semwer.

Sewer, whereupon thefe Laws took theirmame, hath
been no great firanger to our Commonlaws of this

R ealm, being perfectly deferibed, though not precifely defi-
nedinour Law; fome mincing theword, compound it of two
words, Sez and were, {aying, that nowina funt confonantia
rebusy and there is fome coherence between the name andthe
nature of the thing. Authorities in Law will beft decide

1, the queftion, and therefore 20 H.6. f 1. an altion of walte

is brought there againft Tenant by the courtefie, for fuffer-
ing a Sewer in part of the grounds to be unrepaired, by rea-
fon whereof his grounds in L. which the Defendant held by
the courtefie of England, were furrounded s {o that by this

‘book it is made manifeft, -that the Sewer is a frefh Water

trench compafled in on both fides with a Bank, and is a
finall current or little River.: And in 12 H. 4. fol 7.-an
A@ion of the Cafe was brought for {topping of a Sewer in
Dale, by reafon whereof the Watersdid overtlow the Banks,
and drown the Plaintiff’s Meadow Grounds: So thefe two

‘Cafes fufficiently declare what a Sewer is; and Holingfhead

in his Chronicle vermeth the Fleet Dike in' Lowdon a Sewers
and I am of opinion, That itisa diminutive of a River; and
by exprefs words Sewers be within thefc Laws, & fic eff in
39 H. 6.31.

Gutter,

Gutter is of a lefs fize, and of a narrower paffage and
A current than a Seweris; and as I take it,a Gutter is the
diminutive of a Sewer : and the difference between them is,
That a Sewer is a common publick Stream, and a Gutter is
a {traight private running Water; and the ufe of a Sewer is
common, and of a Gutter peculiar, and by exprefs words
allo a Gutrer is within thele Laws, & ceo eft [ic mention’
39 H. 6. 31. P

Ditches.
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Ditches.

Ditch Foffa1s alfodefcribed in oor Books, asin 12 H.4, 12 % 4. .
7. where an Adtion uponthe Cafe wasbrought again(t

the Mr.of 5. Marks in Briftol, for that he was bound by the
tenure of his Land to cleanfea Ditchthere; he did negle& to
doe the fame, by means whereof the Waters therein were
{topped,and did thereby furround the Plaintiff'sGrounds; fo
that hereby it is apparent, That a Ditch is a kind of current
of Waters in infiiuo gradu. Aud Mr. Cambden in Swa Lin- cambden.
colnienfi Hifloria doth there delcribe Fofdike to be Foffa in-
cibis quans Henricys Primmus per feptens milliaria a Withania in
Trentum perduxit ut Lincolnienftbus ad fibvebenda neceffa-
ria ufui effet 5 this Ditch is at this day a current and pafiage
for Boats of fmall burthen in Winter, but in Summer none
at all, though of late great fums of Money have been ex-
pended thereupon, Sed tamen adbuc nihil inde boni venit : at
the beft it is the worft in all that Countrey, and isof (o {low
acurrent #f non videtur currere omnino : It {erves in many
places for a fence to divide Lord(hips, and is a great trough
to fwallow up Waters thereabouts, which otherwife would
lie upon the Level, and of it I {hall fay no more, but Spero
meliora €» expedto,

Other famous Ditches there be, as that in the North-eaft
part of the City of York, which is in a manner a {tanding
Water: . And there is an old forlorn Dike on the Fen fides
in the County of Lincoln, called Caredike, more ancient
than profitable, for it doth, asmany other of thole unufual
Ditches do, run crofs to the ordinary currents of Waters in
thofe parts: For where the Seas (for example) ftand Eaft
from the main Land, and fo the ordinary currents run all
from Weft to Ealk diredily towards the Sea, thisruns North
and South, obvyious and crofs to the natural current of the
Waters, which is the true caufe wherefore their currents be
fo {low, fmall or noneat all. There is another of them on
Newmarket Heath que admiranda Foffa vocat’ the %‘Tﬁ

M ike:
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Dilke: and in Wiltfhire there is a Ditchfamous, called Wasnf:
dike, or Mercurii Foffa, which fervesfor adivifion of Coun-
treys, and fo be Foffs Limitania, and are either altogether
dry Dikes, or contain commonly no more Waters than
thofe that fall into them: None of thefe Ditches be within
thefe Laws, but fich of them which have a kind of cur-
rent, and which in fome fort partake with the Rivers.

Pools.

Pool is a mere {tanding Water, without any current
at all, and hath feldom or never any iflue to convey a-
way the Waters; but a Ditch hath no conftant {tanding, nor
any apparent current : A Pool is properly the Inheritance of
fome private, but a Foffe or Ditch is in ufe common.
Pools be not within-this Law for two caufes; the one, be-
cauft both in property and ufe they be private and peculiar:
The otheris, becaufe thefe Laws feem to extend to grounds
cafually, and not continually drowned & ad ea que frequen-
siws accidunt Jura adaptantur 5 yet all Pools be not excluded
from the helps of thefe Laws: for fuch as adjoin to great
Rivers, and lie upon the fides thereof without divifion,
they are in a manner part of the Rivers; and of their kind are
the two famous Pools called Brayford and Swampool, both.
near unto the City.of Liucoln..

Ponds.

. Pond'is a ftanding Ditch caft by labour of man’s hand’

~\ in his private Grounds for his private ufe, toferve his
houfe and houfehold with neceflary Waters; but a Pool is-
a low plat of Ground by nature, and.is not caft by man’s
hand. I find a Pond within my Law Fread on in expre/fir
serminis, not asa thing defended thereby, but asa Eetand
Impediment:. And had I not found him therein named, I
fhould not by any Expofition. have here brought it in a-
mong(t the Water, Inftruments 3 for I much marvell whae
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Impediment a Pond canbe at all, unlefs by cafting of Tren-
ches from the River to the fame, it fhall be a means to take
thereinto fome of the Waters of the River, and may there-
by hinder Navigation 5 but this is far fetcht.

Streams.

Treams be not any of thefe, for all thefe have their pro-
per peculiar Banks, Bounds and Chanels, and are pat

in among(t them 3 but a Stream is properly a current of Wa-
ters running over the Level at random, and be not kept

in with Banks or Walls, and fo Lismwood faith, that Flumes

which is a Stream »ibil alind ¢ft quam ipfa agua.

Conduits.

Conduit or ought thereto belonging is not within
A thefe Laws in any fort, whether it pertain to a pri-
vate perfon, or to a Town or Corporation.

Springs.

Prings I find within this Statute, but coupled with fucha
word, that they thereby feem tobe excluded and exiled
quite from claiming any privilege of defence by thefe
Laws; for the word (‘Outragiows ) being joined therewith,
doth fignifie the meaning of thefe Laws to take them to be
hurtfull, and not helpfull; but all this cometh of the word
Outragiows, which being but a quality annexed upon aeci-
dent, may upon jult occafionbetakenaway. And the word
Sprimgs of it {elf is both in appellation and operation, very
beneficial for the Commonwealth: for I may juftly term
them the vital Spiritsof many the greatand Royal Rivers of
this Kingdom, as of Thames, Trent, and fuch like: And
therefore I am willing to let fuch of them as be not outra-
gious and hurtfull, totake up a place of defence within thefe
Laws 3 for the' Trent at the head is derived from Springs,
M2 : as
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as many other Rivers be: and I give both the effence and
affiftance to them, and fo in my opinion they are worthy the
protetion of thefe Laws: and I doubt net but the Waters
ifluing and gufhing from the outragious Springs, may by the
provident and difcreet care of the Commiflioners be fo or-
dered, as the fame may be applyed and employed to ne-
ceflary ufes.

Sonow I have run through, like a{wift Stream, the qua-
lities of thefe Rivers, Gutters, Sewers and Ditches, and
of all their dependencies, and wherein they are to have
aid and affiftance of thefe Laws of Sewers, being in
truth the very Materials of thefe Laws : yet for a little
better explanation of. their. {everal natures and kinds, ¥
{hall therefore put thefe Cafes;

Firft, If the Town of. A. want Water by the drinefs of
the feafon for the ufe of their Cattel, or for other
houfehold affairs, as for brewing, wafthing and fuch
like 5 and in the Town of B.which doth adjoin there-
to, there is plenty of Waters, more perhaps than is
neceflary. for ufe there, the Commiflioners of Sewers
have no power by any of thefe Laws, for any of the
faid purpofes, to make any order or decree to relieve
the Town of A. with Waters from B. for this Statuts
makes but two ufes of Rivers, Sewers and Streams,
the one for draining, the other for. failings and being
for neither of thefe purpofes, the Commiflioners have no
power to deal therein, -5

But if two Towns do adjoin, and.in either of theni
there is a River Navigable, and by accident one-of
them is dried up, and the other aboundeth with Waters;
more perbaps than there is neceflary. ufe of 5 1 am, in
that cafe, of Opinion, that the Commiffioners: of :Sew-
ers have power by the Commiffion to: make a Eaw
or, Ordinance to. relieve the River which. wants; Wa=
zers, out ofithe abundance of Waters which the other
River hath, in help and fupply of Navigation.

But.
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But put the cafe that . S. keeps' Boats for his own
neceflary ufes and occafions, and for no other purpofe,
the Commiffioners have no Warrant by their Commif~
fion to relieve 7. 8. with Waters for this_his own pri-
vate’ ufe, for that their power is the Republike s Yer
if . S hath-ufed with' his' Boats to carry and recarry
for the! common ufe of the people in general, then he
is:within the relief of thefe Laws.

The new Stream and cut which was now of late
made and- caft by Mr. Middleten from Ware to London,
éould mot 'have been done by the power of thefe Laws
betaufe 4t was not made for the draining or failing ,
but’ for houfchold raffairs, and therefore fpecial Statutes
were enafted to begin, continue and perfect that work
in 3, 4 Fac. Regiss and after the Stream was effected,
thefe two 'Statutes brought the fame within the power
of thefe Laws. :

And‘ now feeing’ my Law hath' brought me in my
argument ‘and difcourfe among the things defended 'by
thefe ‘Lawss - I'fhall now make a little digreflion from
my: Cafe, 'to treat of Bridges, and Calceys and Goats,
the proper /inventions and works ‘of mens 'hands;, and
pertinent to this place to be treated of by the order of
this Statute s and they be three material Inftruments which
this Statute by.name hath:.been carefull to take order

for... .

Bridges.

Ridges are diver{ly taken in thefe Statutes, for fome

are thereby to be maintained, and other fome are to-
be extirped or reformed as Lets and Impediments 3 where-
in I think it not amiff for inftru&ion, to open fome
other leading Statutes which have provided for them.

The firlt Statute of Bridges is in Magna Charta, cap. 15 Magna Char-

aulla villa nee liber homo diftringatur facere pontes niff qui ab "% @ 13

antiquo & de jure facere Confueverant tempore Henrici Avp

noftr’
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woftr’ this ward (facere ) isto be conftrued in the fenfe of Re-
parare or Manatenere, tor other conftruction it cannet have,
And if thisStatute (hould be in force, I take it that it would
abate much the power of the Commiflioners of Sewers; for
it feemeth by the Letter of it, that either no Bridges were
to be repaired, but fuch as were made in the time of H, 2.
and before s neither fhould any be bound to repair them,
but fuch as in His time had then ufed, and were bound ta
repair them: but this Statute is neither repealed, nor muft
be abridged, as not to extend to Bridges made fithences
and I rake it, under favour, that it ftands on {urrounded
rounds, which this Statute hath to do with; as alfo for
ﬁ.n:h Bridges as the Statute of 22 H.8. ¢. 5. hath power over,
which are Bridges ftanding on High-ways, for both thefe
Statutes do in my Opinion oppofe the faid Statute of Mag-
na Charta : Howfloever Sir Edward Caok in his Cafes of the
Ifle of Ely recites the faid Statute as it were in: force at this
day; and if fo, then the expofition muft be made, as Itake
it, that all Bridges made and erefted fince are out of the
inhibition of that Statute, or elfe that Statute is totally re-
pealed: For otherwife all Bridges builded fince:fhould not
be repaired, becaufe no Perfon or Taown fhould be obliged
to do'them: And theén were the power of Commiffioners
of Sewers almoft altogether inhibited, touching Bridges,
and their hands clofed up for medling therewithall, but
I take this Statute of Sewers in full ftrength to deal with
fuch Bridges as come within the reach of it. :
Bridges within the Law of Sewers, are fuch as lie on or
near {urrounded grounds, efpecially if they be not onely
placed there for free paffage, butalfo for {trength, to de-
fend the violence of the Waters, as many of this kind bej
viz. London Bridge, Rochefler Bridge, the great Bridges at
Lincoln, Baftor Bridge, and the likes and fuch as lie on
Inland and high Countreys, over High-ways, as Burton,
Trent, Ware, Wainsford, Huntington and fuch like, be
within the faid Statute of 22 H. 8. and I make lictle doubt
of it, but all the faid lalt mentioned Bridges are alfo. with-

n
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il the provifion of the faid Laws of Sewers, for they lie

and are built over fuch Rivers as be all of them within thefe

Laws,

The Statute of 22 H.8. extends not to Bridges lying out 2, #. ¢

of High-ways, but the Statute of Sewers doth extend to

fuch alfo: And therefore if a Bridge ftand on a common
Sewer, Ditch or Gutter which hath his current to the Sea,

or to fome River, the Commiffioners of Sewers have power

over fuch, either to repair the fame, or to extirp it, as

juft caufe and occafion fhall require.

It appears by what hath been before faid; our
Reader was of Opinion that all Ditches (except
dry Dikes) Gutters, Sewers, Strcams and Wa-
ter-courfes, where no paffage of Boats is ufed,
nor lying by the Coafts of the Sea or Marfh-

ound, are within the furvey and correction of
ﬁ‘fﬁ: Commuflioners of Sewers. And he here faith
the bike of Bridges ftanding on any Common
Sewer, Ditch, or Gueter which hath its current
to any River. But yet, under favour this feems
very queftionable, upon the words of this Sta-
tute of 23 /. 8. 5. which fpeaks oncly of Dicches,
Gutters, Sewers and Streams by the Coafts of the
Sea, or Marfh-ground ; and is exprefly contrary
to the Statute of 3 Fac. cap. 14. whereby tis de- 5 7. 140
clared that the Walls, Dicches, Banks, Guuters,
Sewers, Gates, Cawfeys, Bridges, Streams and
Water-courfes, 10 and abour the City of London,
where no paflage of Boats 1s ufed, having their
fall into the River of Thames, where it doth u-

fually cbb and flow, amd is ufed for free paflage
of
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of Boats to the Sea, though they were as ineed-
full to be furveyed, reformed and amended from
noyance.of the River of Thames, by the Com-
miflioners of Sewers; as thofe Rivers, Stréams
and Water-courles, where the Water ‘doth ufu-
ally ebb and flow, and where more ufual paffage
of Boats hath been, yet are not under the fux-
vey, correction and amendment .of the Com-
miflioners of Sewers, nor of any Statute of Sew-
ers. And therefore by that Statute of 3 '7ac.. it
is provided , that fuch Walls, Ditches, .
within the limits of two Miles of London, (hall
be fubject to the Commiiffion of Sewers, and to
A1l Seatutes made. for, Sewers » -and to 4l penal-
ties in the {aid Statutes contained, as if the, Water
therein had ebbed, flowed, and theremn free paf-
fage with Boats, and Barges to the Sea had been
heretofore ufed. ) :
So that by the Judgment of that Parliament,
neither fuch Ditches, Gutters, Sewers, Streams,
doc. where there is neither flux or reflux, or paf-
fage of Boats, though they fall into a navigable
River which ebbs and flows, ‘and is ufed, for
free paffage of Boats to the Sea, nor any of theix
Walls or Banks, or the Bridges which ftand on
them, (other thanfuchas the faid Act hath provi-
ded for, ziz. thofe which are within two Milesof
London) are within the furvey or jurifdiction

of the Commiffioncrs of Sewers.
Alfo
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Alfo private Bridges are within thefe Laws, as if 7. 8.
and his Anceftors, owners of fuch a Houfe, have had and
ufed to have a Bridge over a great or lefs River to the
Church, and to his Pafture Grounds, or to his Common,
this Bridge, and all other ‘of this kind, are within this
Statute of Sewers; wziz. to be put down or reformed if
they be lmpediments to the Common-wealth, and alfo
to be maintained, if thereby the fame be any material
defence againft the rage and viclence of the Waters, o.
therwife not, but for putting down fuch Bridges which
have been by prefcription, 1 hope the Commiffioners
of Sewers will be well advifed thercin, feeing time hath
given great approbation of them, and therefore I-(hall han-
dle this point more fully, when I come to treat of Lets
and Impediments, where that part of this Statute comes
moft fit to be handled.

The Statute of 22 [J. 8. extends to the repairing and a-
mending of Bridges onely, but if it be fit to take an Arch
away, or to add a new Arch thereto, or to ere& and build
a new Bridge where none was before, this is moft fit to be
done by the Commiffioners of Sewers, whofe power may
be extended thereto.

All Bridges et upon Rivers by perfons without authority,
may be pulled down by the Commiflioners of Sewers, and
the parties punilhed 5 for no man ought of his own autho-
rity tobe {obold with the commonand High- ways or Streams,
as to erc(t Bridges or other Engines thereon without lawfull
Warrant.

Bridges in High-ways, where there is no Stream under,
but onely fome petty Land Stream at rain and wet feafons,
thefe bedry Bridges, and be not within this Statute of Sew-
ers, but yet they be within the Statute of 22 H. 8. if they
{tand on High-ways: In 14 Jacobi Regis it was found by In.
quilition taken at the City ot Lizncolnin the Guild-hall there,
before Sir Tkomas Grantham Knight, and my felf, ‘and other
Commiffioners of the Sewers, that the grea: Sridgeat Brace-
bridge near the City of Lincoln, and tanding upon the River

N
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of Wythaus thirty Miles from the Sea, was fallen into greaf:
decay, whereby Carts, Carriages and Men on Horfe-back
could not pafs over the fame, as in times palt had been ufed,
in defect of Hen. Sapeots Elq. who ought to repair a part
thereof, by reafon of his Manor of DBracebridges and of
Bartholomew Gregge,who by reafon of his houfe {tanding at
the Bridge foot, called the Hermitage, ontheNorthfide of
the River,” ought to repair another part; and of the Corpo-
ration of Lincoln who was to repair a part thereof; and of
the Countiey of Moreland, who uled torepairanother part:
And the fame was decreed accordingly, But Mr. Sapcor with-
out caufe {inding himfelf grieved thereat, preferred his Bill
into the Exchequer Chamber againft Sir 7honsas Grantham
and others, to be relieved therein; and did alledge, That
the {fame {tood far from the Sea, pretending thereby that the
Commif{lioners of Sewers had no power to deal with the fame:
but at the hearing of the Caufe in Awno 16. Fac, he was o-
ver-ruled in that and all other parts of this Suit.

A Calcey.

Calcey or Calfway is a paffage made by art, of Earth,

Gravel, Stones and fuch like, on or over fome high
or Common way leading through furrounded grounds for
the fafe paffage of the King’s liege people, and thefe Calceys
have always been exprefled in the ancient Commiflions of
the Sewers in the Regifter, Fitz. nat. bre. and in the Statute
of 6 H.A4. cap. 5. but not any Calceys be in thefe Laws, but
fuch as be over furrounded and low grounds, asthat of Bar-
fton Bank, Southy Bank, and fuch like: but touching Cal-
ceys lying in Towns and Villages which be in the high up-
landifh Countries, this Lawdoth notinany f{ort extend unto
them, butall Calceysleading over the faid Bridges, and near
unto them, are provided for by this Law; yet no private
Calceys are to be dealt withall by the faid Commiffioners.

G'Mb‘,,
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Goats.

Oats be ufual Engines ereted and butlt with Percullef
G {esand Doors of T'imber, Stone or Brick, invented fisfk
in Lower Germany and after brought into England, and u-
fed here by imitation, and experience hath given fo great
approbation of them, as they are now, and that with good
reafon and caufe inducing the fame, accounted the moft
ufefull inftruments for draining the Waters out of the Land
into the Sea: There s a twofold ufe made of them, the
one when frefh Water flows and defcends upon the low
grounds where thefe Engines are always placed, and where-
to all the Chanels where they {tand have their currents
and drains direCted, the fame is let out by thefe into fome
creck of the Seas and if at fome great floods the Seas break
into the Lands, the {alt Waters ufually have their returns
through thefe back to the Sea: Many of thefe Goats which
are placed on High-ways, {erve al{o for Bridges. This Goat
is no fuch imaginary Engine as the Mills be which fome rare
wife men of late have invented, but this Invention is war-
ranted by experience, the other is rejected as altogether
chargeable and jllufory : Yet thefe Engines feem to me not
to be very ancient here in this Kingdom, for that I do not
find them mentioned in any of the ancient Commifiions
granted, before this Statute did exprefs the fame 5 and fure-
Iy this Statute was {o curious in the {pecial repetition of fuch
defences iz fpecie as it intended to defend and maintain,
that I am of Opinion, it can fcarce be drawn to extend
to any other: And therefore I do agree with the Opinion
of Sir Edward Cook in his Cafe of the Ifle of Ely, that an
artificial Mill, and fuch like new invented Engincs, are not
to be erected by the power of thefe Laws, but being once
erected and proved by experience to be beneficial to the
publique State, they may be continued and maintained by
the authority of this Statute.

N 2 New
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New Defences.
P Itherto 1 have proceeded onely in the handling and dif-

| courfing of the old and ancient defences which be
helpfull both to Sea and Land: And therefore I am now de-
firous to enter into the argument of new defences, being a
matter very fit and apt to be difputed on: And to give
fome warrant to my argument therein, I have {o compofed
my Cafe, as both old and new be therein contained,
wherein the point will be {hortly this, Whether the new
River and new Bank mentioned 1n my Cale, could be ar-
dered to be made by the power and authority of thefe Laws:
And thole which would take a part to argue on the contra-
ry, may alledge much matter, and many reafons to make
gocd their arguments 3 fult, out of the words of the Law
it {eIf, for thereby it feemeth, that this Statute can bear no
fuch expofition by reafon; the words thercof literally taken,
feem to extend onely to the old and ancient defences, and
not to the erefting of new: And the words thereof in this
point be thefes
Forafinuch as theWalls, Banks, Ditckes,&vc. by the rageof
the Seas, and by the frefh Waters defiending, be fo lacerate, di-
rupt and broken , the Commilfion therefore doth aunthorize the
Earls of Lincoln, Rutland and Exeters Robert Lord Wil-
loughby of Grimfthrop, Sir William Welby, Sir Thomas
Grantham, and Sir John Hatcher, Kwights, whereof three
to be of the Quorum, to furvey and amendthe faid Walls, and
Banks, Ditches, &ve. in all places neceffary, and the fame as
oft as need [hall be to meake new: Upon thele words of the
Statute, do thofe which argue againft the new defences in-
fer, that the Commiffioners have not any power to caufe
new Banks, new Walls, or other defences 16 be erected 5
and fo take a difference between the words #ova conftruere,
¢ de movo conftruere, the firlt extending to eredt neéw ones
where none were before, and the other purporting the
ereting of a new one where before an old one ftood: and

the
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the words which inforce this expofition, be penned ftrongly
to that purpofes for firlt, they have power to repair and
amend, What? fuch W dlt_ and Banks as were before, and
the fame to build new ;5 which words, The fanse, il:tlclh‘
taken, muft needs extend to fuch old fences as were before;
and the conftru@tion being fo made, excludes clearly the
power to make new ones where none was betore: and
this expofition may be €xamp led in other Cafes of like qua-
lity, asin 22 H.6. fo. 18. where it is faid, That if Le/fee for
years [uffer a houfe to fal ' down, and before an Adion of Wafte
be br ftir£ﬁr ag zmj'f him, be fun”c:'h"m another in the fame place
where the ﬁ}rmrrjr ood, of the, e .;umr and e?-;:’}f?f,, that
Jhall excufe him in the .&LE’MH of Wafte: but fo would it
not have done if he had builded the fame in all points an-
fwerable in another place, for the one is renewed, the o-
ther a new one : ard in the 10 H.7. fol. 18, in the Abbot
of Thornton’s Cafe, the words in a Leale were, That the
Leffce ﬂmhcﬁ repair a Chapel leafed to bim, and I#'.. _'m:f de
novo conftruere ¢ :.::r_;.:nn,r daype cHrare which words there
bear the fame fenfe in expofition : And the Statute of Mag-
na Charta cap. 16. feemeth, t(]LlCl‘ui'ﬂj:{ Banks, to {way the
fame way 3 for there the Statute is, & Quod nulle reparie de-
f??d.z?ﬁ'frr r.r:f! -‘fi"a: f‘P‘f‘ ﬁ rnnt 12 di Jl“w [0 fempore Henrici Re-
g5 avi na:,-frr; o pu eofcemt e’.::.:.::; oy ca,o,"w.r terminos II'HHI ¢/fe
confueverunt tempore [0 s much againft :,rf.ttmg
of new Banks, if it be in force: fm if no perfon fhould be
bound to repair fuch as were buile fince that time, then
were it vain to build new ones. Sir Edward Cook in his
Cafe of the Ille of Ely, is ftrongly of the fame Opinion,
That no new River fhonld be made and cafl by nf-_J:';, wer of this
Commilfions tor the cale there is, }’hf toe Corm ners of
Sewers in thofe parts made an order . mJ decree, That anew R i-
ver | (howld be cut ont ﬂf”ﬂd d River there called t:"r’.-".' , through
the main Land fewen Miles unto another part of the ,..m;' River:
And the cluiEnun there was, Whether the UL.ﬁm:i...:}: crs
of Sewers had any fuch power or not? and he there deli-
vered his Opinion exprelly, That they had not 2 and affirms
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it, That it was dangerons and inconvenient that {',"c?.wm{{ffwfen
of Sewers fhoitld have any fiuch Power and Autbority, for then
they might thereby flop up the Flavens, which are the Ports o
the Realn: And for the jultifying of this Opinion therein,
Fitz.Na. Bre. he alledgeth Fitzher. Na. Bre. fo. 225. and the Regifter, fo.
fil-225.  ea that in cafe where a new River or Stream was defired
Regift, 242. b b ki
to be made, the Writ of ad guod damn’ was to be awarded,
which fhould firft be direfted to the E{cheator of that Coun-
ty, to the end he muft enquire and certifie what damage
it might be if fuch a Cut thould be made, ora new Trench
caft; and fo concluded dire&ly againit the making of new
Rivers and Drains by the Commiffioners of Sewers. And
truly there is one thing more which makes {trong on that
fide, which is, That a new River, Drain or Cut, cannot
be made but through fome man’s private Inheritance, and
to the prejudice thereof, which is a matter very confidera-
ble: So that all thefe things laid togecher, might very well
move Sir Edward Cook to be of the faid Opinion, That
no fuch new River or Drain could be made by the Com-
mitlioners of Sewers by the power of thefe Laws.
Argumentunt in comtrarinms,
The reafons and authorities put on the other part are
weighty and ponderous, and require a very good anfwer ;
The Law it which I (hall endeavour to give thereto: It is true, that the
lf in words wwords of this Statute and Commiffion bear much with the .
faid former expofitions Sol hope to find words in this Sta-
tute alfo, which will tend as much the other way: And
they be in the fore-part thereof, viz. That daily confidering
the great damages and lofles which have happened in many
and divers parts of this Realm,as well by the contagious flow-
ing furges and courfe of the Sea, inand upon marfh grounds,
and other low places heretofore through politique wifedom
won and made profitable for the Commonwealth of this
Realm, ¢, And thefe grounds which have been fo won,
could not be fo kept and preferved, but by banking and
new fencing in; which proves directly, that the faid new
Banks and new fencing might be made for the inning and
keeping
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keeping of the faid new won grounds: And al{o the Sta- The expired
tute of 6 H. 6. cap. 5. gave the Commiffioners of Sewers pow- -2 ot #.6-
er to repair the ancient Banks, and Walls and Fences @~ es- ?:aiiﬁliﬂitfﬂ
dem, ¢ alia de novo confbrueres by which words the Com. tion
miliioners which had their power from that Statute, might
make new defences, as Banks, Walls and fuch like: And
fo is the opinion of Sir Edmward Cook delivered upon the faid
Statute of H. 6. in his Cafe of the Ifle of Ely, which being
obferved and granted, makes {trongly for this part; forthat
the Statute of 23 H. 8. dath not onely confirm all former Sta-
tutes of the Sewers then in ¢ffe, bur alfo gives authority to
the Commiffioners to do after the Tenor and effect of all
and fingular the Statutes and Ordinances before that time
made: And although the faid Statute of F. 6. was in time
then expired, yet the form and effed of it may be follow-
ed and obferved: And to that end I take this diverfity be-
tween a Law repealed and a Law expired, for a repealed
Law is made void and fruftrate, as either unworthy or un-
neceflary for fome refpets to be any longer continued or
put in execuiion, and therefore was forbidden to be ufed or
praitifed; but a Law expired in time, though it hath
loft his vigor and force, yet it is like a vertuous man de-
ceafed, his life and aftions may be worthy imitation,
though the date of days be at an end ; but a Law
repealed is like a man condemned for fome Offence,
whofe Life and A&ions are neither of them worthy I-
mitation , unlefi it be to doe the contrary: And the
faid Statute of Henry 6. was a worthy Law , which this
Statute intended not to come fhort on, but to extend
farther than the Limits of that Law did reach unto: al-
fo the faid Statute of Henry 6. is ufed by Sir Edward
Cook in the pleading of Rook’s Cafe in his sth Report, rois Cate.
where he could make there no other ufe of it, feeing
it was in time expired, than onely by way of imitari-
on. :

Alfo we muft conceive, that thefe Laws of Sewers are [ S0
of great and urgent neceflity and ufe for the good of the wil hlp chis
whole cxpoution.

o cmn e = -

e - mma——

. e
o H -

e e

T e m—

g
T
e

1
!
|




Hill and
Crrange's
Lale.

Leflura Secunda.
whole Commonweaslth of the Realm, and therefore the in-
tent thereof may be extended in i'xpnﬁti:m beyond the let-
ter of the words: for the words be (and the Jame to miake
zew ) which according to the bare words in a literal con-
ftrutiom, cannot extend to new ones where none was be-
fore, but to the reedifying of the decaied old oness but
the learned Expofitor, whofe conltruttions be not fo much
grounded upon the letter as upon the fenfe, may in equal
jultice extend the {enfe to new making, as well as to re-
newing of detences; for Mr. Brad. li. 1. Chap, 3. defineth
equity to be Reram convenientia qus in pavibus canfis paria
deliderat jura @ omnia bepe ¢ oequiperat &~ dicitur equitas g .i’fe'
equalitas : And if the grave and learned Judges have in pri-
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vate affairs introduced this equity to direct, inlarge or di-
minifh the letter of the Laws in the (enfe of conftruion,
as by many Prefidents we find in Mr. Plow. Com. in Hill and
Grange's Cafe, fol. 178. and in many other authorities,
Jfortiori {hall this Statute of 23 H. 8. be expounded with as
much favourable equity as can be, to inlarge the letter of
the Law in the {enfe of conftruction, becaufe it tends fo
much to the advancement of the Commonwealth, Ef gui
beret in litera beret in cortice. And if the makers of the
Law, when this Statute was put into the frame, had been
demanded, whether their meaning was to have it extended
to the making of thefe new defences where either juft occa-
fion or neceliity did inforce it3; they would have anfwered,
That they {o intended it; for the foul and life of the Law
lieth in the fenfible expofition thereof, and not in the bare
letter, as Mr. Plow. allo fully demonftrates in his Coz, in
Eaftor and Stud’s Cafe,

And whereas it is formerly alledged, that the warinef of
the Common-law was fuch in thefe Cafes, that it admitted
not one {uch new Trench, River or new Cut to be made,
without the awarding out of the Writ of 4d guod dams’
direted to the Efcheator, an Officer {worn to enquire,
firft, what damage it might be if {fuch a new cut or drain
were made? and then upon his inquifition returned, there

might
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might be one made, if by the inquifition it were found
convenient, elfe not to be proceeded farther in: But in
an{wer thereto, being the argument fet down in the faid
Cafe of the Ifle of Ely, I am of Opinion, That there may
be more wary and circumipe& proceedings by this Com-
miffion, than in the Ad guod damn’ by the Efcheators for
there be many Commiflioners which be all {worn, and in
the Ad guod damn'thereis but one, the Efcheator, plus vident
oculi guans oculus & tutivs cft rent committere pluribus, guam
uni,and in my opinion, it ismuch better to commit thisweigh-
ty bufinefs to many Commitlioners of great gravity, expe-
rience, learning, wifedomand integrity, thanto one Efchea-
tor, who may perhaps want all thofe vertues: And farther,
whereas in the {aid Cafe of the Ifle of Ely, it is inferred,
or rather feared, that by giving this power to the Commif-
fioners of Sewers, they may thereby ftop up the Havens of
this Kingdom that fear is needlefs, forI find, that neither
by the letter nor the fenfe of thefe Laws, any fuch expofi-
tion can be made, either to the {topping up or hindring of
their currents and paffages, But to proceed in my former dif-

courfe in making new defences: I know that in the 43, 43¢ 44 E1

and 44 Eliz! a great controverfie did arife in the County of
Lincoln, |about the building and erecting of two new Goats
at Skirbeck and Langrate, for the draining of the Waters out
of South Holland Fens into Boflon Haven; which work Sir
Edward Dimeck Knight, did further what he might, by the
ftrength of him{tIf and his friends; and it was oppolfed by
the Countrey of Keffeven: and the very exception there-
to taken, was, That the Commiffioners of Sewers could
not by the power of their Commiffion make a Law for the
ere@ting of thefe new Goats where never any ftood there
before: And that Cafe proceeded fo far, as the fame came
in the end before the two Chief Juftices, Pophams and Ax-
derfon, who both delivered their opinions, that the faid
new Goats, if they were found to be profitable for the good
and fafety of the County, might be erelted by the power
of this Statutes but they then withed and advifed, th;g the
0 om-
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Commiffioners (hould be wary, provident and circumfpedt
to advife deliberately before hand, that by the opinion
of experienced perfonsin thofe affairs, the faid new works
fhould in all appearance feem to be profitable to the Com-
monweal, if they wére effe@ted 3 and that Commiffioners
fhould not in any fort make fuch devices at the fuit, profe-
cution, and requeft of private perfons for their private and
peculiar good, who many times fought their own ends un-
der pretence of the publick good.  And a like great con-
troverfie did arife in 12 Jac. inthe Counties of Cambridge,
Huntington and Northamspton, about the making of new
cuts and drains in the lle of Ely by the power of the Com-
miffioners of Sewers, which being much oppofed, the fame
came in the end to be heard before the King and Coun-
¢il, wherein this Order was conceived as followeth.

The King’s Councils Order.

IS Majefty’s Attorny-general having- ac-

R cording to an Ordcr of this Board of the
Thirtcenth of Gétober lalt, called unto him the
King’s learned Council 5 and taking informa-
tion of fuch Complaints as were ﬁr;gl exhibited
unto this Board, touching fuadry Suits and
Vexations moved of late by certain obftinateand
ill-difpofud Perfons, agamft His. Majefty’s Com-
miflioners of Sewers, for the Counties of Lix-
coln, Huntington, Northampton and Cambridge,
and their Officers and Minifters, for executing
the Orders and Decrees: of the Commuffioners,
to the manifeft deftruction and inundations of
many large levels.and patts of the faid Counties :
And having by thewr Lord(bips Lke Direétions,

upon:
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upon advifed confideration, ‘weighed and com-
pared the faid late and undue proceeding with
ancient Laws of this Rcalm, appearing in divers
notable Records in the point now queftioned,
with the continual and concurrent practice of
ancient and later Times; and alfo the Opinions
of the Lord Popham, late Chief Juftice, delive-

red in writing very exactly and fully upon the’

faid Quettions, touching the Power and Autho-
rity of the faid Commuffion; and thereupon
making report at large unto their Lordfhips this
day in full Counfel, of the whole ftate of the
Caufe; Forafmuch as thereby it appeared, That
thefe Inventions and Difturbances confift upon
four Heads, wherein the extent of the Com-
miffion was queftioned, upon pretext and con-
ceit of Law : Firft, That the Commiffioners of
Sewers had not authority to caufec new Banks,
Drains or Sluces to be made where there had
mot been any before. Secondly, That they
might not lay the Tax or Ratc upon Hundreds,
Towns or. Inhabitants’ chercof in general, but
upon the firft prefentment or judgment to
cIEarge every man in particular, according to
the quantity of his Land or Common. Thirdly,
That they had not power fufficient to commit
to prifon: Perfons refractory and difobedient to
their Qrders, Warrants and Decrees.  And laft-
Iy, Thar Aétions of Trefpafs, Falke imprifon-
£ O 2 ment,
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ment, and other Procefs at the Common-law,
have been brought againft fome' of their' Offi-
cers and Minifters for executing their Decrees
and Warrants; Their Lordfhips finding 1n their
wifedoms, that 1t can neither ftand wich Law,
nor with common Senfe or Reafon, that ina
Caufe of fo greac confequent the Law can be
fo void of providence, as to reftrain the Com-
miffioners of Sewers from making new Works to
reftrain the fury of the Waters, as well as to re-
pair the old where neceflicy doth require ic for
the fafecy of the Countrey, or to caufe a charge
upon the Towns or Hundreds in general that
are interefled in the benefit or lofs, without ae-
tending particular furvey or-admeafurement of
Acres, when the fervice 15 to have {peedy and
fudden execution ; or that a Commuflion of fo
high a nature; and of fo great ufc to the Con-
monwealth, and evident neceflicy, and of fo an-
cient jurifdiction, both before the Statute and
{ince, fhould want means of coertion for obeds
ence to their: Orders, Warrants and Decrees,
when as on the performance of them, the prefer-
vation of many thoufands of His Majefty’s Sub-
jecks Lives, Goods and Lands doth depend ; It
lainly appearing, That i will be a direct fru-
ﬁrating and overthrow of the Authority: of the
faid Commiflion of Sewers; if the Commiffio-
ners, their Officers and Muufters thould be fub-
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ject to every Suit at the pleafure of the Delin-
quent in His Majefty’s Courts of the Common-
law, and fo to weary and difcourage all men
from doing their dutics in chat behalt: For the
Reafon aforefaid, and for the fupreme Reafon
bove all reafons, which is the falvation of the
King’s Land and People, Their Lordfhips did
order. That the Perfons formerly committed
by this Board for their contempt concerning
this canfe, fhall ftand committed unull they re-
leafe or fufficiently difcharge fuch Actions, Suits
and Demands as they have brought at the Com-
mon-law againft the CommifTioners of Sewers,
or any the Minifters or Officers of the faid
Commiffion 3 faving unto them. neverthelefs
any Complaint or buit for any Oppreflion or
Grievance before the Court of Sewers, or this
Table, if they receive not Juftice at the Com-
miffioners hands.  And their Lordfhips farthes
Order, That Letters from the Table hall be
written to the Commiflioners of Decrees of like
nature, when it fhould be found needfull, . re-
quiring, incouraging:and warranting them to
proceed in the exccution of their feveral Com-
miffions, according unto former practice and
ufage,. Any late diturbance, oppofition or con-
ceit of Law whereupon the faid difturbance hath
been grounded notwithftanding 3 with admo-

nition neverthelefs, That care be taken that :hﬁgc
)&
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be no juft caufe of complainet given by any abufe

of the faid CommuiTion.

Examinat’ per Edmunds Cleric’ Confilii,

Prefent at this Order making, were,

1. The King’s I‘»-I.i}tﬂyrg. Vifcount Wallingford.

in#ler{on.

2. The Archbifhop
Canterbury.

3. L. Chancelour E/f-
meare.

4. L. Treafurer Earl of
nﬁ'ﬁﬂﬂfﬂz '

5. L. Steward D. de Le-
720X.

6. L. Admiral Howard
Earl of Notingham.

7. L. Chamberlain Earl
of Pembroke.

8. E. of Arundel, Ho-

Df!

ward.

to. Vilcount Fenton.

t1. Andrews Bihop of
Ely.

12. Lord Wotton.

13. Lord Cary.

(4. Secretary Winwood.

15. Sceretary Lake.

16. Sie  Foulh  Grewvil
Chancelour of the
Exchequer.

17. Mafter of the Rolls
Cefar.

18. Sit Francis Bacon
ﬂtmmuy-gcnﬂral.

All of them of the Privy-Concil.

This order is in fome points legal, and may tand for
a diretion in matters of Law, and the other parts thereof
may ftand for a prefident of ftates and it thereby plainly
appeareth, that the King’s learned Council were of opinion,
That the faid new works might be ordered and decreed to
be done by the Commiflioners of Sewers, and that the
fame had warrant from former prefidents, '

But
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But the Taft allegation on the contrary patty is very forci-
ble again(t thicargument, That by the making and erecting
of thele new Detences, the inheritances of private perfons
are thereby prejudiced whereon they be builts yet as Caro
faith, Vix wlla Lex fieri pﬂffﬁ :}f{fﬂ#ﬂrf.ﬂ‘w ntilis ‘,-’fll' ﬁdﬁ MEAjori Catv,
parti proficiat fufficits and therefore this objettion I thus An-
fiver, That thefe new works are not to be undertaken but
upon urgent neceflity in defence of the Countrey, or for the
fafety thereof, fo that the Commonwealth be therein deep-
ly interefled and ingaged; and things which concern the
Commonweal are of greater accompt in the Law, than the
intereft of private perfons.

And fo it is 13 H. 8, fo/. 16. That the Commonwealth 13 # &
fball be preferred before the private Eftate, and for thegood
of the Commonwealth a private perfon (hall receive damage,
if otherwife it cannot be efchewed 3 asa private man’s houfe
fhall be pulled down, if the next houfe thereto be on fire,
to fave the Town; and the Suburbs of a City may be pul-
led down in time of War, to fave the Citys and Dulwarks
may be raifed on private mens grounds for defence of the
Realm: And what greater Enemy can there be than the Sea,
who threatens with his mercilefs waves to {wallow up all
before it, but that the hand of the Almighty hath tied and Pro . &
bound him in the fetters of his eternal decree, and given*™ *”
policy and means to man to keep him from invading the
Land by artificial works, proper for fuch fervices? There-
fore in my Opinion, by the very true intent and meaning
of the faid Statute, and by a juft, equal and reafonable con-
ftruction, it {hould lie in the power of the Commilfioners:
of Sewers, upon jult and urgent occafions and conlidera-
tions, to makeOrders and Decrees for erefting and making
of new Banks, new Walls, Goats, Streams, Sluces, and
other neceffary Defences againft the overflowing of the
Sea 5 For Ubi wova fit maris incurfioibi novun eft apponenduns
remedinm, with this caution, That under the pretence of the
Commonweal a private man’s welfare be not intended to the
sharge, trouble and’ burthen of the Countrey : And wihl:!:

this.
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this alfo, That where any man’s particular intereflt and inhe-
ritance is prejudiced for the Commonwealths caufe, byany
fuch new erected works, That that part of the Countrey be
ordered to recompence the fame which have good thereby,
according as is wilcly and difcreetly ordered by two feveral
Statutes, the one made in Ameo 27 Eliz. Chap. 22, Raftal
Havens and Rivers, is where the Commiflioners have pow-
er to compound and agree with the Lords and owners of
the gmunds through which the new Cuts are to be made;
And the other 3 Fac. Reg. c. 14. for bringing the new {tream
to London : and although thefe Statutes hold not-in the
general cafe of Sewers, but are applied to the faid particu-

Iar matters therein exprefled, yet they may ferve as good

Rules to dire& our Commiflioners to imitate upon like occa-
fion happening.

In the Cafe of the Inhabicants of Qutwell, New-
ton and 7yd, Hil. 1649. n [up. Banc. 1t Was ur-
ged by 7wifden of Council, with the faid Vills,
that the Commiflioners of Sewers cannot order
2 new Wall to be made, notwithftanding what
Calis here faith; and Rol/ feemed to incline to
that opinion ; but yet allowed the Commiffio-
ners Order, becaufe it appeared that the Wall
which they had ordered to be made was not
wholly a new work ; and fo not within the Cafe
of the I{le of Ely, which was for the making of
a new work totally : Style 192.

But it was clearly refolved, Pafch. 18 Car. 1,
B. R. That if an old Wall or Bank be thrown
down by the violence of a Tempeft, and chat
was ftraight, the Commiffioners of Sewers may
order a new oncto be made there, 1n the form

of




Lellura Secunda.

of a Horfefhoe, or any other form: March 148,
199, 200,

The fecond Point upon this Statute,

It appeareth by my Cafe, That the Commiffioners of
Sewers did decree a new Bank to be raifed, and a new Ri-
ver to be caft, and an old Sewer to be repaired upon their
view, f{urvey and difcretion. The Words of this Com-
miffion upon which I framed this part of the Cafe be thefe
(widelicet ) We have affigned yon Theophilus Ear/of Lincoln,
Rebert Lord Willoughby of Earsby, Sir George Manners
Knight, Sir Philip Tyrwhit, and Sir John Wray, Knights
and Baronets, Sir William Pelham, Sir John Read, Sir
Edward Afcoogh, §ir Hammond Knights, An-
thony Erby, E%, Quor’; the faid Earl, Lord, and Sir George
Manners, we will to be threeto furvey the Walls, Banks, Drains,
Sewers, Bic. and the fame to canfe to be repaired, amended or
put down as canfe fhall requive, after your wifedom and dif-
cretions, and to doe after onr Statutess as alfo to inquire by
the oaths of lawfull and honeft men of thofé places where fuch
defanlt be. By the Tenor of which words I conceive, That
Commiflioners of Sewers have power by their Commiffion
to proceed three manner of ways; (‘viz.) fuft, By Survey:
2. By Jury: 3. Bydifcretions wherein it behoveth Com-
miflioners of Sewers to know perfedtly how to ufe and dil-
pole of their powers with due underftanding of thefe parts
of this Commiflion and Law: And the better to prepare
them herein, I [hall take fome pains to declare unto them
what they may do by furvey without a Jury, and what by
Jury, and what by their difcretion, without both furvey
and Jury.

View and Survey.

IEW is the primary part of Survey, and Survey is
much, but not altogether directed by view. It is true

that View is of great ufe in the Commonlaw, and it is to
P be
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be done and performed in perfon, and fuch Viewsare taken
in Trials of Affizes; yet by the 36 H.8. in Dyer f.61. a ve-
ry perfonal View needeth not in an Affize, if upon exami-
nation of the Jurors it may appear, that a competent num-
ber of them know the grounds in queftion, in fuch fort as
they can put the party in pofleffion if he recover; but inan
Adtion of Wafte, an exprefs perfonal View is both required
and requifite, for the words of that Writ direts the She-
iff Accedere ad locune vaftatums In a word, there is a di-
verfity between a View and a Survey, for by the View one
is to take notice onely by the eye, but to furvey is not onely
to take notice of a thing by the eye, but alfo by ufing other
ceremonies and circumftances, as the hand to meafure, and
the foot to pace the diltances.

And the Commiflioners Surveyors have power to take
information by examination of others: And although Judge
Fitz. in 27 H. 8. fol. 28. holds a Surveyor of very fmall
efteem in his power and authority, that is, That he may
hear, fee and fay nothing, Oier woier & rien dire: Yet un-
der the favour of that Book, I take a Surveyor to be of
more eflteem and authority ;3 for by an old Statute made in
4 Ed. 1. Raftal Surveyors, firft, he is there defcribed to be
a man which is to view the work, and to make inquiry,
and to fet down which be Copiholds, which be Freeholds,
¢c. whereby it appeareth, thata Surveyor isan ator, and
not a looker on, as Mr. Fitzherbert would have him; fo
by thefe defcriptions the Commitlioners may inform them-
fc]ves what is meant by the word S#rvey, putin the Statute:
And many of our Statutes take notice of fuch an Officer as
a Surveyors For in the Statute of Bridges and High-ways,
there be fuch Officers appointed ; and n the Statute made
for the erection of the Court of Wards and Liveries, there is
a grave Officer appointed, who is called the Surveyor gene-
ral of that Court,and he is a Judge in matters there handled.

And there is alfo an Officer in this Statute of Sewers, cal-
led a Surveyor, who hath no judicial power, but is meerly
an Officer.

What
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What things Officers of Sewers may doe by
' Survey onely.

Very thing which Commiffioners of Sewers ate to do,
muft be by the true underftanding of their authoritiess
and this muft be {o done, that they make fuch diftintions,
differences and applications as may ftand with knowledge,
skill and learning 3 or otherwife their proceedings will prove
irregular: And therefore it is not onely meet to defcribe the
Officer Surveyor as formerly I have done, but alfo his Office,
which I now mean to do.

Firlt, Commiffioners of Sewers may view the Defences,
and thereby may inform themfelves which {tands in need of
repairing and amending, and which not; and wherein the
defaults and defcéts appear to be, and what they be.

Secondly, they may by Survey take notice and know-
ledge, by conference with Carpenters, Mafons, Smiths and
other Officers, what things are fitting to be provided for ef-
feding the works, and what fums of money will be fpent
for the finifhing thereof.

Thirdly, the Commiflioners may by view and furvey,
take knowledge of the lets, impediments and annoiances in
the Banks, Walls, Rivers, Streams, Gutters, Sewers, and
of the height and lownefs of the faid Banks and Walls; and
may thereby difcover and find out the wants, imperfecti-
ons, weaknefs and {trength of them, and {o may caufe the
lets and impediments to be removed, and the wants to be
fupplied, and the weak places ftrengthned, ascaufe (hall re-

aire.

Fourthly, alfo by Survey onely they may fufficiently in-
form themfelves of the incroachment, and of the {traitnefs,
depth, widenefs and fhallownefs of the Rivers, Streams,
Gutters and Sewers, and may view the defelts in thefe
kinds. .

Thefe things I have produced, as proper to be perfor-
med by view and furvey of the Commiflioners.

P 3 And
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And by Herne’s opinion in his Reading, p. 3.
a Man that is blind cannot be a Commiffioner
of Sewers, becaufe he cannot view or furvey.
And now 1 fhall proceed to the relk,

Things 10 be done by a Fury.

I:{t, what perfon or perfonsdid eret and {et up any letand
impediments, asa Floud-gate, Mill-dam or (uch like, muft
be found by Jury 5 for here the words of the Statute are to
be obferved, which are thefe, And alfo to inquire by the oaths
of good and lawfull men of the faid fhire or fbires, place or places,
where [uch defanlts or annoyances be, as well within liberties as
withont, by whom the truth may ratber be knows through whofé
defanlt the faid hurts and damages have happened, or who hath,
or holdeth any Lands or Tenements,or Comnzon of pafture, or pro-
fit of fifbing, or bath or may have any hurt, lofs or difadvantage
by any manner of means in the faid places, as wellnear to the faid
Dangers, Lets and Impediments, as inbabiting or dwelling
thereabouts, bythe faid Walls, Ditches,@+c. Sothat the firft Ars
ticle is full within the words of this Statutes and therefore it
muft be done by Jury, and no other accufation is of fufficient
Rrength in the Law to put aman to his anfwer. And herein
the makers of thefe Laws did fagely, for how fhould Com-
mitfioners of Sewers take notice by view or {urvey of fuch
things as are done or committed in their ablence ?
Secondly, if any Wall, Bank, River, Sewer, or other
defence be defe@ive by negleét or fufferance of fuch .as
fhould repair the fame, the Commiffioners of Sewers are to
inquire by Jury in whofe default the fame happened.
Thirdly, the Commiflioners are to enquire, What per=
{fon or perfons ought or be bound by Cuftome, Prefcripti-
on, Tenure, Covenant or otherwifes or for or by reafon
of what Lands or Grounds he or they be tyed or bound to
do the repairs, and where thofe Grounds do lie, and who
be the owners thercof ¢
And
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And if a Jury find before the Commiffioners
of Sewers, that one ought to repair a Bank, &
which is decayed by the Sea, ¢¢. and it be remo-
ved into the King's Bench. The Juitices there
will not quath the Inquifition, or grant a ncw
Trial, unlefs the Perfon who was found guilty
will firft repair the Bank, of which he fhall be
reimburfed , if he be acquitted 5 And becanfe
the Lord Dunbarr refufed fo to doc, the Court
of fﬁrfg’s Bench gi‘:‘mtcd a Procedendo, Siderfin 1
78. And this ftands with great reafon, becaufc
of the damage which may happen, if the re-
pair fhould be deferred, unall ic were determi
ned who ought to doe it.

Fourthly, alfo it muft be inquired by Jury, What
Grounds lie within the hurt or danger of Waters, either
within the furrounder by the Sea, or the inundation of the
frefh Waters, and to whom they do belong?

Fifthly, and if a new Sluce, Goat or other defence is to

be erc&ed, built and made, or a new Sewer, Gutter or
Trench to be caft, this may be determined of by the view

and furvey of the Commiflioners, -and {o may the aptnefs of

the places where they are to be fet or caft, and the length,
height, bredth and depth of them; for.thefe things are pro-
per for a view and furvey: But what perfons hold Lands
and Tenements within the Level, which are fit to be
chargeable thereunte, and the quantity of their Lands are
to be inquired of by Jury. And thefe few caulfes I have
put for example fake: and if any other fall out within the
like reafon, then they are to rcceive the fame conltruc-
tion.

Sixthly, in every cafe where an Amerciament is to be im«

pofed, it muft be by prefentment of good and lawfull men
UE‘JGH
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upon theit Oaths, Et hoc per fBatutuie de Magna Charta, c.1 4.

sulla miferecord ponatur wifi per Sacramentum proborum & le-
galinm hominum de viceneto, e,

Upon a prefentment made by a Jury to the
Commiflioners of Sewers, an Order was made
by them to reimburfe the Dyke Reeves for mo-
ncy expended in repairing a Sea-wall, by laying
a Tax upon divers Towns ; which prefentment,
order, and the proceedings thereupon being re-
moved by Certiorari, Mich. 1649. Exception
was taken thereunto for that 1. It did not ap-
pear that the Breach was within the Hundreds
whence the Jury came, and fo they had no au-
thority toenquire. 2. The Jury had onely power
to enquire of things within the Hundred of 73
bitch, and it did not appear that Newtor and 7yd,
two of the Vills taxed, were within that Hun-
dred; and fo the Commuiflioners had excee-
ded their ‘authority ; and the prefentment was
quathed : Style 185, 191, 192.

The prefentments at a Court of Sewers muft
be by the oaths of twelve men; and therefore
1s upon a Certiorari directed to the Commiflio-
ners of Sewers, they return a prefentment to be
per fczf;r'amﬁ’?:raem }mm‘ﬂmm. gﬂncrall}f, Witl‘lﬂut
faying, twelve men, it 1s not good, becaufe
that for any thing appears to the contrary, it
might be by two or three onely, where it ought
to be by twelve, March 198.

Surveyors
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Surveyors prefentment.

9 U T it hath been ufed, that Surveyors of the Sewers
have made prefentments of defaults of things governed

by thefe Laws; but whether fuch a prefentment be binding
or not, is a good point. It is clear in my Opinion, that
they can make no prefentment, but fuch as happeneth with-
in their view and furvey, and what thofe things be they for-
merly appeared. They cannot prefent that .. is bound by
prefeription,”cuftome, covenant or otherwilc, to repair fuch
a Wall, Bank or Sewer, for this is not within their Office.
In Kelloways Rep. f. 141. there is a cuftome alledged, that ety
two men within the provolt might prefent the Articles of the Re £ 147
Leet; But Idoubt of fuch Prefentment, though it have a
cuftome to ftrengthenit: I take this difference, that an ori-

inal prefentment Surveyors cannot make, as to prefent 3. S.
tghat by the tenure of his Lands he ought to repair fuch a
Bridge, Wall, Bank or other Defence; But the Surveyors
may make a fupplemental prefentment 3 as for example,
if it hath been prefented before by a Jury, that 7.S.
ought to have repaired fuch a Ditch, and hath not done
the fame, and day is given him by the Commiffioners of
Sewcrs to doe the fame, if the fame be not repaired at the
day, the Surveyor may prefent in this cafe the not re-
pairing, becaufe this is but an Oath of affitence, ad infor-
mandum confcientiam Judicis, for the amerciament fhall be
impofed by the force of the faid former prefentment 5 and
this latter prefentment by the Surveyors, is onely to give
- the Juftices notice of the Parties farther negle&, to the end
they may impofe the greater amerciament : And a prefent-
ment by Surveyors is not traverfable, being of o fmall
efteem in Law, as our Law will not vouchfafe to take an
iffue upon it, for their at herein is not in the ordinary le-
gal form.

What
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What Commiffioners of Sewers may doe by
difcretion.

Ifcretion is the herb of grace that I could wifh every
 # Commillioner of Sewers well {tored withall, for the
makers of this Statute had an intention to make it of great
ufe, being literally nominated nine or ten times in this Law,
and for this caufe I have inferted in my Cafe; but note, that
the word I¥ifédon is coupled with it, and the word (Good )
1s annexed to them both, as belt thewing of what pure
Metal they fhould be made of, After your good Wifedons
and Difcretion.

There be three feveral degrecs of Difcretion, Diferetio
generalis, Diferetio legalis, Diféretio [pecialis.

Difcretio generalis is required of every one in every thing
that he is to doe or attempt.

Legalis difcretio is that which Sir Edward Cook meaneth
and {etteth forth in Roeoks and Keighly's Cales, Hoc eff feire
per legew quod fit juftums and this is meerly to adminifter
Juftice according to the prefcribed rules of the Law’; and
herein is this difcretion limited, that it go not beyond or
befides thofe Laws which are to be executed : And this dif-
cretion is to be governed by the Laws, for Cicero faith, Sa-
pientis ¢t judicis cogitare tamtuue [ibi effe peraniffin quantum:
Jit Commeiffum aut creditum.

And according to this difcretion the Com-
miflioners of Sewers ought to proceed, as was
refolved in the Cafe of Hetley werfus Siv Fohn
Boyer, Bulftr. 2. 197, 198. Cro. Hil. 11 Jac. 336.

The third Difcretion is where the Laws have given no
certain rule to be direéted by in a Cafe within the power of
this Commiffion, there the Commiffioners are to order
thefe affairs with fuch Wifedom and judgment, that al-
though their cenfure be not framed in a Rule of Law, lj;,rft

they
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they are to do therein fecundum equum & bonnmy and here-
in difcretion is the abfolute Judge of the Cauie, and gives
the' Rule: But in the cafe of Legal Difcretion, there dif-
cretion is but a fervant, and is tied to attend upon the
Law3; and there the Law direts the cenfure, and Difcreti-
on is but to doe the fame wifely and temporately s for ipfe
etenin leges cupiunt ut jure vegantur, Sir Ed. Cook in Rook’s
Cafe 5 Report, givesthis Rule to the Commillioners, That
although the words of the Commilfion be, That they fhould do
according to their Difcretions, yet their proceedings ought to
be lismited and bounded within ;hfw Riles of Law and Reafon
for that Diferetion is a Science to difcern betwixt falfity and
truth, between right and wreng, between [hadows awd fih-
fRance, betwixt equity and colowrable gloffes, and the Commif-
(toners ought not to follow their wills and private affellionss for
‘that talis deferetio diferetionens confundit : And therefore
now I will declare in few words, in what things thefe
Commiflioners are to be ruled by good Difcretion,

Firft, thequantity of Fines be lek to the difcretion of the
Commifiioners.

Irers, Imprifonment of the Bodies of the Offenders when
they deferve, and the time how long, lieth much in their
difcretion.

Iter, It lieth in their grave Wifedoms and Difcretions,
when and where to ereft new Walls, Banks and other De-
fences, and what fums of Money to raife¢ and levy there-
fore.

The eletion of Officers lieth in their difcretion.

It lieth many times in their difcretion whom to fine, and’
whom to imprifon.

I take it this word Diferetion ufed'in the Statute, giveth
power to the Commiffioners to order bufincfles there ari-
fing in courfe of equity, for hocnikil alind ¢ff, but te pro-
ceed fecundum equunt &« bonum.

I have put thefe few Cafes as examples to direct and in-
fira& what may be done by Difcretion, omitting many o~
ther, becaufe I had rather truft to the worfk certain Law,

Q than
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than to give too much way to the uncertain difcretion of

arifiole Rer, the Commiffioners, according to the old faying, @uoad f-

eri poffit quam plurima legibus ipfis definiantur quam panciffi-
ma vero judicis arbitrio relinguantur ; and herein 1 fuppuﬁ;
1 have made good my words in this, that I have proved by

.my Argument, That the faid new Bank and new River

might well be decreed by the view and furvey of the Com-
miflioners, and by their good dilcretion, and fo might

‘the faid old Sewer be repaired; and therefore thefe being

ended I will now proceed to the handling of the reft re-
maining.

My former labour hath been to expound and declare what
defences, as well againft the overflowing of the Sea, as a-
gainft the inundation of frefh Waters, were and be to be
maintained, and alfo new erefted by the Tenor and power
of thefe Laws: So that now it comes very aptly to be hand-
led, for what caufes, confiderations and matters one fhall
or may be tied to the repairing and keeping thereof 5 which
I take to be thefe nine feveral ways.

1. By Frontage. 2. By Ownerfhip. 3. By Prefcripti-
on. 4. By Cultome. 5. By Tenure. 6. By Covenant.
7. Per ufum rei. 8. A Townfhip. 9. By thefe Laws of
Sewers,

I fuppofe I (hall produce fufficient Warrant and Autho-
rities for to maintain all thefe diftinGtions, wherein I am
defirous that Commiffioners of Sewers, for whofe learning
and inftru&ion I have taken thefe pains, would apply them-
felves to doe their duties and fervice herein carefully and ad-
vifedly and like to skilfull Phyficians, would apply fitting
Medicines to the curing of every Difeafe, elfe {hall they
oftentimes Opprimere infontes & dimittere reos : Butif they
will feriously caft their eyes upon thefe infuing Cafes, they
will be very helpfull to them in their proceedings.

Frontage,
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Frontage.

Rontage is where the Grounds of any Man do join
F with the brow or front thereof to the Sea, or to great
or royal Streamss; and in cafe of the Sea or royal River,
the property of the Banks and Grounds adjoining are and
belong to the Subjed, whofe Lands do but and bound
thereon, but the foil of the Sea and royal Rivers do apper-
tain to the King, as formerly in my Traftate of Rivers may
appear. But in cafe of petty and mean Rivers and Streams,
the (o1l of them, as well as the Banks thereof, do apper-
tain to them whofe Grounds adjoin theretos fo that Fron-
tage and Ownerfhip in bafe inferior Rivers do not differ,
but in great Streams and the Sea they do vary as aforefaid :
And in 37 lib. Affiz. plac. 10. it (eems that the Frontagers ,; 45,
are bound to the repairs; and in 8 H. 7. he whole Grounds " 1o
are next adjoining to a High-way, is bound to repair the * # 7™
fame. ~ And by thefe cafes there is no difference touching
repairs of the High-fireams and the High-ways in my
opinion:

Owner/bip.

HE Ownerfhip of a Bank, Wall or other Defence is-

l a fufficient warrant to impofe the charge of the re--
pairs thereof upon him, without being tied thereto by pre-
{cription, as appears in 8 H. 7. fol. 5. and it {tands with
reafon, that every man fhould be bound torepair hisown 3
and the confideration is alfo moving, for that his Grounds
which lie neareft the Waters are {fooneft fubje to drow--

ning, and if any increafe be upon the fmall Rivers ic falls
to-his: fhare, .

BEL/ 75,

Q2 Pre=-
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Prefcription and Cuflome.

Refcription and Cuftome are much of one quality, for

in both of them the efficient matter is (ufe to repair)

and the Law hath taken notice of them in mapy of our

Books : Prefcription doth not bind or tie one to the re-
pair of any thing, unlefs it be ratione terre.

And neither 1n that cafc, barely in refpect of
the Land, but of the Eftatc which the Party
hath in the Land; And therefore 1t hath been
adjudged, that a prefcription that every Occu-
pier, &e. ufed to repair a Defence 1s naught,
tor 'tis too general, and would estend to Te-
nants at will, fufferance, diffeifors, ¢c. but it
ought be, He and all thofe whofe Eftate, ¢
Cro. Fac. a45. Audly verfus Fawkener.

And in this it doth differ from Cuftome: for if it be pre-
{fented ‘that 4. B. and his Anceftors have time out of me-
mory ufed to repair fuch a Bank, Wall or other Defence,
this prefentment is void, and doth not bind the party prous
conftat in 21 E.4.38. 7 H.4.31. 19 H. 7. Kelwey, fol.52.
and 45 E. 3. But Bodies politique or corporate may be by
Cuftome bound to repairs, without making mention in the

Prefentment or Indi@ment that they are to do the fame ra-
tiome talis Meffnagii terre ant tenementis And to that pur-

-~ pofe be the Books of 21 E. 4. 38 and 44 Ed. 3. Fitzherb,

Title Bar. plac. 103. for there a Prior was prefented, that
he and his Predeceffors had ufed time out of memory to
repair fuch a Bridge, which was i decay, and this prefent-
ment, though it charged no Land, was good: And in
19 Hen. 7. aforefaid, it isfaid, that one mig%'n be bound to
repair a Bank or Wall ratione Refiantie, but this could not
be otherwife taken but that he was charged to dnEﬁthe

me
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fame for the Houfe he dwelt in, for Reflantiz imports {o
much. .

Alfo if 2 man and his Anceftors have voluntarily made a
defence for a long feafon, this will not bind his Heir there-
to, though he have aflets deflcended to him in Fee fimple,
for defcending charges will not bind the Heirs, unlels he
defcending have aflets, as an equal confideration ' ~bind
him thereto; neither will defcending affets of Landbind
an Heir in this cafe, unlefs the Land it felf be really tied

and charged.

Tenure.

Man by the Tenure of his Land may be bound to re-
A pair a Wall, Bank or other Defence mentioned in this
Law, and in proof thercof the Book Cafeof 11 F. 7. fix2.
is full in the point 3 where it is faid, That if before the Sta-
tute of Weftminfer the Third, a man bad rmade a Feoffment in
Fee sy orif fincethat Statute one had made a Gift inTail, to bold
the fame by repairing a Bridge, the faid Feoffee and Donee and
his beirs fhould have been bound by the faid Tennre to repair the
faid Bridge; and with this agree'the Books of 12 H.7.18. and
24 H. Br.Cafe fol. 9. and in Porter’s Cafe inSir Edward Cooks
firlt Report, it is faid, That if Lands were given to repair
Ways, Bridges, Calceys or fuch like, this doth bind the Orw-
ners of thofe Lands to do thofe repairs in perpetuity : And in
the Cafe of 12 H. 4. fol. 7. the Prior of St. Marks in Briftol
was obliged and bound by the Tenure of his Land to repair
a common Sewer: and this enough to fatistie this point.

Cowenant.

O likewife a man may be bound by his Covenant to re-
pair a Wall, Bank, Sewer or other fuch like matter,
and he may bind himfelf and his Heirs to do the fame 3 but
et this Covenant will not bind his Heirs after his death,

unlefs there be left affets in Fee fimple to defcend to the faid
Heir
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Heir from the faid Anceftor which made the Covenant,

Wherein 1 take this difference between a Covenant to-
bind an Heir, and a Prefeription; for by Covenant the
Heir fhall be bound to the repairs, if he have aflets defcen-
ded to him from that Anceftor; but the Heir fhall not be
bound by Prefeription to repair, though he have affets de-
frend; « from his Anceftor who repaired the faid Defence::
But 1f Land be charged therewithall by Tenure or other-
wife, as a charge impos’d upon Land by prefcription, then
the faid Lands are therewithall chargeable in cujmsenngue
manis devenerint, quod nota.

Leflce for years of Lands within a Levell, fub-
je¢t to be drown’d by the Sea, covenants with
his Leflor to pay all Aflefments, Charges and.
Taxes, towards or concerning the reparation of
the premifles : A Wall which was in defence of
this Levell, and built ftraighc, was thrown
down by a fudden and 1nevitable Tempeft : By
order of the Commiflioners of Sewers, a new
Wall was built in the form of a Horfhoe; and-
the Commiflioners taxed every man within the
Levell, and among others a Leflee for years,.
whom they alfo trufted with the colle¢tion of
all. che money : Leflce for years dies, the leafe:
being within a fhort time of expiration; His
Executor enters-into the Land, and the Com-
miflioners charge him with the whole, and the
years immediately after expire : And it was re-
folved that the Covenant doth bind the Leffee,.
and that the Commiffioners may take notice of.
1t,. and tax the Leflee totally for his Land, with-

out:
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out laying any thing upon him in the revetfion ;
for the Covenant doth extend to this new Wall,
and the making of it in the form of a Horfhoe,
is not material, fecing it was adjoining to the
Land: and alchough the new Wall be not par-
cel of the Premifles, as it was at the tume of
entring into the Covenant, becaufe the Wall
then in effe, and to which the Covenant did ex-
tend, was a {traight Wall, yet according to the
words of the Covenant the Tax 1s towards the
reparation of the Premufles : And Bramfion, Ch.
Juft. took this difference, that if a Stranger co-
venants to pay charges towards repairing fuch a
Wall, that that 1s not within the Commuflio-
ners jurifdiction, becaufc he 1s a mere Stranger,
and not within their Commiffion, and there-
fore they cannot take notice of fuch a Cove-
nant ; but otherwife it is where the Covenantor
1s the occupier of the Land, for there the Per-
fon and the Covenant are within their jurifdic-
tion, and they may tax him for reparations ac-
cording to his Covenant : It was hkewife refol-
ved, that the charge upon the Executor was le-
gally impofed ; And whereas 1t was objected,
That the term was determined, and peradven-
ture the Executor hath not affets: It was an-
fwered, That the Executor was an occupier at
the time of the Decree, and therefore was wichin
the words of the Commiffion ; And he having

not
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not alledged before the Commiffionets, that he
had no affets, he hath loft that advantage, and
it fhall be intended that he hath affets, by his
not gainfaying 1t: And accordingly the Court
confirmed the Commiffioners Decree againft the
Executor, March 198, 199, 200, 201.

It appears by the Statute of 43 E/ cap. 4. That if Lands,
Rents, Annuities, Goods or Chattels, be given towards the
repairing of Bridges, Ports, Havens, Calceys or Sea Banks,
that the fame fhall be {o employed by that Statute: So that
Goods, Chattels.and Annuities, be chargeable to thefe re-
pairs by the force of that Statute, as well as Lands, Houfes
and Grounds, in cafe any fuch thing fhall happen to come

before the Commiilioners of Sewers, and t]lf:y may
compell the performance,  March 200.

But note befides all the former matter, That an Heir fhall
not be bound by the Covenant of his Anceftor, though he
have affets defcended, unlefs he be bound exprefly by the
word Heirs in the Cavenant.

Ulus rei.

Now intend to declare where ufe fhall tie one to the re-
I pairs of the, Defences mentioned in this Law (I do not
hereby mean that ufe which I have formerly mentioned in
Prefeription' and-Cuftome, which is ufe to repair) but the
ufe I intend in this'place, is, the ufe which one is to have
of the defence or thing which is to be repaired: As where
one and his Ancefltors have ufed to have the ufe of the Ri-
ver or Waters by failing up and down the fame, or have u-
fed to have'a Ferry orr ot ‘over them, ' or a Staith to go up
and down, 7or a Crane to draw up Watérs, on{dmeother
Engine to draw up the Waters for the ule of their.Houfes ;
Thefe ufes which men have of thefe things may be caufes

and
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and confiderations fufficient to tie them to the repairs of
the Walls, Banks and Rivers: And for warrant in this
learning is the Book of 37 Lib. Affiz. plac. 10, for there 37.lib. Affiz.
were fome perfons which were bound to repair the River,
becaufe they had paffage on it with their Boats, and o-
thers were charged becaufe they had free fifhing in the Ri-
vers and in my Opinion it {tands with good reafon, and
agrecable to Law, That thofe perfons, before others, thould
be bound and tied to the repairs of fuch things whereof
they have peculiar and feveral profits and ufe of more than
others have: And it is manifeft, that this very Statute
aims full at this point, when it directed that fuch perfons
fhould be rated, taxed and fefled towards the repairs,
which had profit of filhing and other Commodities in the
Rivers.

But left fome may miftake my meaning and learning alfo
in the faid former Cafes, 1 willtherefore make the fame plain
by diftin&ion, which is this, That Frontage, Ownerfhip,
and this ufe I laft fpake of, do not bind any to the repair-
ing and maintaining of Walls, Banks, Bridges, Sewers or
other Defences, when and where any other man or Cor-
poration be bound to do the fame by Prefcription, Cu-
ftome, Tenure or Covenant: For the {aid three parts, Fron-
tage, Ownerfhip and Ufas rei, be but implicite ties onely
in conftru&ion of Law, and ferve the turn onely when no
other perfon or perfons are bound exprefly thereuntos and
this diftin&ign may be maintained by the Book of 8H.7. 3 .
fol. 5. and other Books, where it is faid, Zhat he whofe
Grounds are next adjoining is bound to repairjunlefs fome other
be bound to do the fame by Tenure or Prefcription : Where-
by it followeth, that if one be bound to do the fame by
fpecial Tenure or Prefcription, it freeth the Frontager.

Note alfo another difference, that in cafes where a Fron-
tager and one who hath liberun paffaginm on the River, and
a man which hath a free Pifcary there, are not any one of
them bound to make the repairs alone, but all alike toge-

thers and fo is the Book of 37 Affiz. plac. 10. and I fup-
R pofe
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11,38 Afiz. pofe the Book of 38 Affiz. plac. ¥5. maintains this point

Cale of the
1ll= of Efy.

Rurnncy
Marfb Cale.

with me; for there the Law is declared to be, That be which
is bound by prefcription to repair,is bound peremptorily alone to
do the work, and not amy others and if no fuch perfon can be

found, then the parties whofe Grounds do adjoin, and thofe

which have free fifbing in the River, and free paffage thereon,
be all of them to do and perform the fame jointly, and no owe
of them is a diftharge for the other, becaufe they fhall be in
confimili cafu.  So by this which hath been faid touching
thefe matters, the Commiffioners may fee and behold how
carefully and underftandingly the Laws of this Realm have
indeavoured to do equal Juftices and my defire is, that
they would as carefully put them in exccution.

A Townfbip affeffed.

T hath been held for a great queftion, Whether a Town-
fhip or Hundred in general might be aflefled and taxed

to the Sewers, without impofing the fame on particular
Perfons? And Sir Edward Cook in the Cafe of the Ifle of
Ely, is of opinion direétly, That a Tax, Rate or a Sefs
could not, nay might not be fet or impofed upon a Town,
or upon the Inhabitants of a Town 3 for, faith he, Thke
saxcation, [effment or charge onght to bave thefe qualities 5 It
onght to be according to the quantity of their Lands by mumber
of Acres and Pearches, or by the tenure of profit of fifbing and
Conrmon of Pafture, which if it [hould be laid upon a Tomwn, it
wonld hold none of thofe proportions : and his opinion is not
alone in this very point, for in the ancient Charter of Ruzz-
ney Marfb, pag s0. it is faid, Quod wnufquifque proportione,
ac Jpcrj.:-::,“a incumbentinm cﬂ‘gué contribuat 5 And page x2. and
39. of the fame Charter, the Taxation is exprefled to be by
Acres, Perches and Carucates 3 and our Statute in exprels
words is, And all thofe perfons and every of thems to tax and
affefs, charge, diftrain and punifh, as well within the Limits,
Leets and Bounds of old tirse accuflomed, or otherwife, or
elfewhere within this Realm of England, after the quantities

of



Leflura Secunda. 123
of their Lands, Tenensents and Rentr, and by the mumber of
Acres and Perches, and after the rate of every perfon’s portion,
temure or profit, or after the guantity of their Common of Pa-
Sfture, or filhing, by fuch ways and means as you the Lord
Fitzwilliams, 87 Francis Vane, a#d Sir Thomas Mounfon
Knight and Baronet, Sir Edward Dimock, §ir William
Armin, Sir Thomas Grantham, §ir George Fitzwilliams,
Knights, Richard Totheby and Edward King, Efguires,
whereof three to be of the Quorum, fhall feem moft conve-
nient : Thele words literally taken, afford the conftrution
to be according to the opinion of Sir Edward Cole,

And of the fame opinion with Sic Edward Coke,
viz. thata whole Town(hip cannot be affeffed up-
on the Commiflion of Sewers, Juftice Dodderidge
declared himfelf to be 1n the Cafe of Hetley ver-
[us Sir fobn Boyer and othcrs, Hil. 1t Fac. B. R.
and his reafon was, becaufe then upon fuch an
affeflment one man may be charged with the
whole; Bulfrode 2. 199. Cro. Fac. 336. And Roll,
Mich, 1649. 1n the cafe of the Inhabitants of
Outwell, held chat a Tax impofed by the Com-
miffioners of Sewers ought to be particular, and
not to be laid upon the Townfhip; unlefs there
were a particular cuftome for fuch Townthip to
be fo rated or taxed, Style 179.

But on the other part I find by many ancient Books and
Authorities of the Law, that Taxations and Charges have
been genérally laid upon Townthips and Hundreds in mat-
ters ot this kind, as in the 37. /b, Affiz. plac. 10. Four fe-
veral Townfhips were charged with the repairs of a River,

becaufe they had paflage thereon with Boatss and in 38. /. 378 33 477z,
Affiz. plac. 15. a Townlhip was there charped with the re-
pair of a Bridge : And the Statute of Magna Charta, cap.15,
R 2 quod
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quod nnlla villa nec liber homo diftringatur facere pontes nif
qui ab antiquo facere confievernnt 5 {0 that if ab antigno a
Townfhip had ufed to repair Bridges, it was tied thereunto
by the implied conftruction of this Statute : And the Sta-
tute of 22 H. 8. cap. 5. gave authority to Juftices of Peace
to charge a County, Hundred or Town with the repair of
Bridges, if no certain Perfon were fpecially tied to the re-
pair thereof : and many times in ancient Statutes and Books
of our Law, we fhall find Townfhips and Hundreds char-
ged generally, as in Doifour and Student, fol. 74. a Town-
fhip was amerced 5 and by the ancient and famous Statute
of Winchefter a Townthip fhall be amerced for the efcape
of a Robber by the High-way : And 3 Ed. 3. Title Corone
in Fitz. pl. 293. a Townfhip was amerced for the efcape of
a Murtherers and in ¥1r H. 4. 2. Brook 94. 2 Town was
fefled for the expences for the Knight of the Parliament,
and it might be levied on any Perfon’s goods of the Town 5
and this was for the uncertainty of the Perfons, and for the
infinitenefs of the number of them, as it is faid in Rickard
Godfrey’s Cale. ;

But it may perhaps be objefted onthe other part, That ifa
Town or Hundred may be jointly taxed, then it might fo
come to pafi, that one Man’s Goods which had no Grounds
fubje& to the charge, and which could reap nor take any
hurt thereby, might come to be diltrained for the whole
tax, rate or fefs of the Town 3 and another man which had
great quantities of Grounds there fubjeét to danger might
efcape free 5 and- therefore fuch expofition to be made of
the faid Law, were not within the rule and compafs of
equality.

And another obje&ion may alfo be made, That it is true,
that by an exprefs Statute or Cuftome, an affels, rate or tax,
may be laid upon a.Town or Hundred, as was done by.the
faid Statute of the 22 A 8. and others formerly mentio-
ned. but fuch expolition were contrary to the letter of this
Statute of 23.H. 8. of Sewers,

Eido:
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I'do confefs, that if thefe two objetions could not be
anfwered, I fhould change my Opinion: It is true: That
if a tax or fefs had been fet upon a Hundred by the faid Sta-
tute of Winchefter, for the clcape of a Robber, and that
charge had been levied upon ene man’s goods of the Town,
as it might have been, he had had no remedy to caufe his
fellow Townsmen to be contributers to him to bear equal
fhare with hims and fo if the party robbed had recovered
by A&tion againft the Hundred, and the goods of one in

the Hundred had been taken in execution, he had no means

to get contribution: And yet that Law carried that defe&t
with it three hundred years, or thereabouts, till in the 27th
year of Queen Eliz. Chap. 13. wherein Order was taken,
that if fome one or few mens goods were taken in executi-
on upon the recovery in an Action taken againft the Hun-
dred by the party robbed, he or they fhould have contri-
bution, which before that Statute of 27 of Elizabeth could
not be had.

But to give anfwer to the two objetions; Firft, if in
our cafe of the Sewers, a Townthip (hould be Taxed, yet
this Tax could not be taken or levied, but onely of {uch as
had grounds within the charge, which had good by the re-
pair, or might have hurt by the neglec thereof; for in
11 H. 4. fol.35. it is f2id for Law, That if a Town be affeffed
in the Tax, and the ColleGor doth diftrain the goods of a mar
of the Town who was not chargeable thereto, that party may
have and take bis Adion of Trefpafs againft the Diftrainer
and Colleitor, for that ke at his peril muft look well to it,
that he whofe goods were taken were fubjeit to-the charge.

So in our cafe of the Sewers, if the goods of one which
was not fubje& to the Tax or Afles impofed were taken, he
might have his AGion of Trelpals again{t the Diftrainer,
and fhould recover his damages thereby 5 {o this {alve cures
one of the faid maladies:

But then the cafe goes farther, That if the goods of one
man of the Town [bonld be taken for the whole Seffé of the
Town, and be is fuch.a perfon as intruth is chargeable theres

unto,
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sinto, be can have no Ation againft the Diftrainer for taking

his Cattel, for he is fuch a perfon as cannot excufe bimplf but
that he is chargeable > This indeed draws the Cafe to a def>
perate iflue, for this feems to be as great a mifchief as ever
the Statute of Winchefter did ever fuffer, which was reme-
died by the Said Statute of 27 Eliz. but our Cafe hath not
fuch a Cure provided s Therefore it puts me to the old adage
of Law, Better it #s to fuffer a mifchicf to one or more parti-
cular perfons, than to permit an inconvenmience to the whole
Commonwealth which concerns a multitude : But yet I fhall
give this cbjettion a better anfwer, I hope, than with an
old adage; for in our Cafe the party whofe goods are taken
for the whole town, i1s not without a fitting and conveni-
ent remedy 5 for when his goods be raken and he is con-
{trained to pay the whole feflment of the Town, he may
make his complaint to the Commiflioners of Sewers, and
may give in the particular names of every Town{man, and
the quantity of each mans Eftate which be charged thereto,
or the true value of their Lands, and may crave of the Com-
miflioners of Sewers for to make a Law to make them all to
contribute, every onc according to his portion of Land :
And in my Opinion the Commifiioners of Sewers have pow-
er to impofe a proportionable rate upon every of them, ac-
cording to the quantity and quality of his ground, by way
of contribution, and may award Procefs to force and com-
pell them to pay the fame to the faid partys whereby it
plainly appears, that the party fo diftrained hath a direé
remedy to come by his lofles.. In Dofor and Stwdent a
whole Town was amerced, and they met together by com-
mon confent, and aflefled and rated every man equally
according to his ability, and allowed of as a good caufe.

But Commiffioners of Sewers may if they can come to
the knowledge of the certainty of every man’s Eftate, rate
in the primary and original Sefle every perfon according to
his {everal quantity of Eftate, which may be done in this
manner, when the Commiffioners be agreed how much to
lay uponfuch a Town, then to {tnd for three or four of the

Inha-
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Inhabitants, and caufe them to give in every man’s Eftates

and to make and appoint them Seffors to rate every man, or

elfe the Commiflioners themfelves, having true intelligence

of every man’s Land, may eafily fet the rate and charge up-

on every particular perfon in an even and proportionable

fum; and thus every manat.the firlt fhall know his own rate,

as in the afleffing of the Subfidy, and no man thall be bur-

thened with his Neighbours charge 3-and thefe were good

courfes to be ufed within both the letter and fenfe of thefe

Laws: And this courfe was ufed by the Four and twenty
urators in JCent in Rumney Marfh, who alwaies upon their char, of

Oaths fet down every particelar man’s grounds in certain, Rumney.

and their jult quantities, and accordingly were the parties " **

feverally taxed.

And if the Commiffioners of Sewers do in
the primary and original fefs, rate every Perfon
according to his feveral quantity of Land, they
ought (as 1t feems) to defign in certain the
Perfon whom they tax : And therefore by the
opinion of Roll, Pafch. 23 Car. 1. if they tax a
Man and his Afligns, or the Land of {uch an
one, and his Afigns; that is too generally ex-
preffed, and the taxill 5 for there isno rule how
to levy the money equally upon fuch a tax,
Style 13. And whereas afterwards in the Cafe of
the Inhabitants of Qutwell, Mich. 1649. it was
faid by Roll, That fuch tax ought to be laid up-
on the number of the Acres, and not upon the
Perfons of the Inhabitants, Sty/e 185. By that
1 conceive he means, that in the taxation of eye-
ry man the Acres ought to be fet down, 1n re-
fpect of which he s taxed : For otherwife if the

Perfons.
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Perfons fhould not be named in the tax, there
could be no diftrefs taken of the Goods of the
Owner of the Lands ( for the uncertainty who
is Owner) unlefs upon the Lands themfelves
which are charged ; which would be inconve-
nient, and a great obftacle to the execution of
this Commiflion.

Howfoever the Tax in my Opinion generally impofed
upon the Town is good, as appears by many Authorities
and Books before remembred, even by this Statute, as well
as by Cuftome; for in the faid Book of the 37 and 38
lib. Alfiz. it doth not appear that the Town(hips there ra-
ted were fo taxed by any Cuftome, but meerly by the Law
of the Land; and fo is the learning delivered to be in the
Council’s Order aforefaid.

And 1 do remember, that at the Affizes held at Lincolr

in Awuno 12 Facobi, in a Tryal before Sir Edward Cook then

Judge of Aflize, in the Cafe of Sir Philip Conishy Knight,
the Town of Mantor was aflefled five pounds, and Twig-
more as much, and a difltrefs was taken for non-payment
thereof, and was jultified in a Replevin, and the verdiét
pafled for the diftrainer, and no great {cruple was then made
of the faid Affes laid and impoled generally upon the
Towns; which Cafe I fpecially noted, becaufe it was tryed
and pafled for current before the faid Sir Edward Cook, who
had the year before reported the Law in his Tenth Report
to the contrary. And I am alfo of Opinion, that if a new
defence be agreed to be made, as a Wall, Bank, Sewer or
any other, and a Sefle is appointed for this work, and laid
upon a Town, That the fame is a good Sefle and well laid,
as well as in the Cafe of old repais, ‘where Cuftome may
give Warrant unto it, and the Commiffioners in their dif-
cretion may {0 do in imitation of the faid former rules and
prefidents, and it ftands with good wifedom and dilcretion
to imitate and follow ancient and approved Laws and Sta-

tutes
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tutes made in Parliament, which are done by the wifedom
of the whole Realm: And in my conceit a decree made
which hath no reference or dependency to former prefi-
dents, may be doubted whether it be legitimate or not, ha-
ving no ancient Laws to patronize it. And thus I conclude
my third point of my Cafe, That a Townfhip may be tax-
ed by the Laws of Sewers.

7 ythes.

ERE is likewife in my Cafe a Parfon rated and (effed
H for his Tythes, and is now to be put to the queftion,
Whether by thefc Laws he may be taxed for them, or not.
The ancient Commiffions of this kind have very ftri&
words in them to tie every one to the charge of thefe De-
fences, being for the prefervation of the Commonweal s
and this Statute extends it felf with a long and large arme
to fetch and reach every Man that hath Grounds lying
within the Level, and which partake of the good which
the Defences bring to them, to be contributory to the
charge,

It is true that Ecclefiaftical and Spiritual Perfons, as
Parfons and Vicars hold their Ecclefialtical Livings exempt
ab omni onere féculari, for they do not hold their Churches
of any Lord, but of the Lord of Heaven, in refpe of the
fpiritual fervice they doe therefore : And I take it that Par-
fons and Vicars hold not their Churches in free Alms, for
then the Founder fhould be their Lord in point of tenure
and fervice, which I have not obferved to be o in any :
And in our Law-books it appears, that {piritual Perfons
were exempted from lay and temporal charges, as in Mag- e cs. 1,
na Charta, cap. 14. A fpiritual Perfon fhall not be amerced
#ccording to bis [piritual Living : In Fitz. Nat. bre. f.228, pirg. Nar.bre,
there is a Writ dire&ted by the King to his Officers and Mi-
nifters, forbidding them that they take not any Toll, Mu-
rage or Pontage of ecclefiaftical Parfons, Vicars and fuch

likes and the (aid Writ fheweth, that by the Cuftome of
S the
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the Realm no fuch exa&ions ought to be taken of them:

And there is another Writ there to difcharge them for pay-

ing Cuftoms de bonis [wis Ecclefiaflicis vel de aliis pro fuften-

tatione fia emptis 5 And allo they bave this privilege, That

the Sheriff nor any Lay-officer are not permitted to meddle

1o Ji6. f20. with their ecclefiaftical Pofleffions 3 for in 20 H. 6. fol. 20.
and in many other Books, it is held, that in a Writ of
Summons the Sheriff may not fummon a {piritual Per{on on

his Spiritualities, but he muft rather return that he is Clers-

ews bencficiatus non habens laicum fiodwm s and upon this

return the Party is to take a Writ directed to the Bifhop,

to fummon him on his Spiritualities : And therefore if the
Pofleffions of fpiritual Perfons are had in fuch great efteem

in our Law, what then fthall be done with Tythes which

are faid to be due Fure Divino 2 1 have not read that they

thall be charged to any thing but to the repair of the Tem~

yath chaper ple 3 in the 18th Chapter of Numbers, the 21,22, 23, 24,
of Numbers: 93 26, 27, and 28th verfes, The Lord faid, I have given
to the Children of Levi all the Tenth in Ifracl for an Inberi-

tance 3 and yet the Levites paid a Tenth thereout to the

Priefts ; and fo Clergymen in times paft paid a Tenth to

the Pope ; and in imitation, or rather in reformation

258  thereof by the Statute of 26 H. 8. cap. 3. the like is now
paid to the King, as fupreme Head and Governour of the

Church here on Earth : So here be charges paid out of the-

Selkn.  Tythes, but they be fpiritual charges. And in Mr. Sel-
den’s Hiftory of Tythe, pag. 13, it appears by colleftion

and connexion of Stories divine, That the firft or the firft:

year Tythe was paid to the Levite, The fecond to the

Fealt at Ferufalers, and the third to the Poor : And had

43.Eliz. 2 not the Statute of 43 of Eliz. cap. 2. made the Parfon and
the Vicar liable and chargeable to the relief of the Poor,

which was in imitation as it feemeth of the Mofaical Law,

they had not been bound or tied to doe the {ame 5 for it is

held to be more charity to relieve the Church than the

Podt : And in payment of Taxes and Subfidies they are

granted in their Convocation-houf¢, a Council merely

' confifting:
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confilting of the Clergy, and then are confirmed in Parlia-
ment, of which Houfe alfo they are a Member. And there-
fore in my opinion, {eeing Tythes are {o facred a duty,
that a Lay-man could not have any help for at the Com-
mon-law, and were exempt from temporal and prophanc
ufes, I am therefore of opinion, That they are not to be
rated or taxed by the general words of thefe Laws; Yet
I am of opinion, That Tythes in the hand of a Temporal
or Lay-man are to be rated by thefe Laws, for when they
are come into his hands, Twnc res [pirituales fiunt temporales
> tranfennt decime in Catalla,

But I muft here leave thefe Ecclefiaftical perfons and their
Church livings: There is another point of this Law will
reach unto fome of their pofleffions, as to their Glebe
Lands which belong to their Churches, and their Meadow
and Pafture grounds, for thefe be not {icred, as Tythes be,
But came to them by the benevolent gifts of Laymen, and
not ex dono dei ¢ evangelii as Tythes did 5 and fo they took
that burthen with them from the Lay-donor, which after
may be impoled upon them: And therefore fuch Parfons,
Vicars or other Spiritual perfons which hold a plough Land
in Culture, are chargeable by the Statute of 2 Mar. towards
the repair of the High-ways, as other Lay men be : But in
that Statute there be Ecclefiaftical Officers ufed, as Church-
wardens, whereby it was conccived, that that Statute had
an eye to bring Ecclefiaftical perfons within the reach of it :
And (o for their houfes and grounds I take them to be with-
in thefe Laws of the Sewers, for the King's own Landsare alfo
chargeable thereunto, and yet on earth within His Domi-
nions He is faid to be caput Ecclefie, and as much reafon
were it to exempt His pofleffions as theirs, if the refpedt
of the perfon (hould bear any fuch fway in the Cafe,

Alfo I do find by divers ancient Records, That Abbeys,
Priories, and other Spiritual pofleflions, have been charge-
able to the repair of Bridges, Calceys, Banks and High-
ways, by Cuftome and Prefcription, as appeareth alfo by
the Books of 11 H.4. f0/.82, 83. and 44 Ed. 3. Fisz. Tﬁtle

S 2 ar.
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Bar. pl. 301. and I take it, that by a very exprefs and fpe-
cial Cultome or Prefcription, a portion of Tythes in a
Clergy mans hand may be charged with the repairs of
Bridges, Waies, Walls or Sea Banks, but not without a
diret affirmative Cuftome 5 for I fuppofe that they may as
well indure a charge in this kind, as-a charge in a Modws
decimandi.

And fo I conclude this part of the Cafe, That the Parfon
was not to be fefled for his Tythes by the general words of
this Law.

Notwithftanding the opinion of our Reader
here ; It feems that Tythes, though in the hands.
of a fpiritual or ecclefiaftical Perfon may be ra-
ted or taxed by the Commuflioners of Sewers by
the general words of the Statute of 23 A 8. 5.
For it was refolved §Car. 1. by all the Judges
of England (as Sir Nicholas Hyde, heretofore
Chief Juftice of the Hings Bench, reported) that
Tythes are at this day chargeable with all char-
ges impofed by any Act of Parliament, where-
m they are not particularly excepted, as upon
the Statute of 43 £/iz. to the Poor, to maimed’
Souldiers, King’s Bench, Mar/balfey, Bridges, €.
Parfons Counfellor, part 2. cap. 15,

A Copyholder.

ERE is alfo a Copyholder taxed within my Cafe for

his Copyhold Land, and whether he for his Copy-

bold, and the Lord for the Freehold of that foil, fhall be
affefled therefore, is another queftion.

A Copyhold by the Cuftome of the Manor yieldeth

and affordeth to the Lord Seigniory Rent, Finesdue é:up{an

admit-
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admittances, and fuch like duties; but the Copyholder
hath the real and vifible profits of the foil, and therefore
both Lord and Copyholder receive Et commodum & falvati-
onem, by the faid defences: And therefore the words of this
Law beexceeding eopiousand full in this point of fefs (ziz.)
To inquire who hath and holdeth any Lands or Tenements,
or Common of pafture, or fithing, or hath or may have
any hurt, or damage or lofs by any means, in or near the
faid places; and in this cafe the Lord holdeth the faid Land
in Tenure, though notinCeltxre, and many ways may have
hurt and damage; As if the Copyhold were overflowed
by the Sea, the Lord {hould lofe his Freehold of the foil,
his Seigniory, yearly Rents and Fines for admittances, and
all other perguifites : So that the faid words of this Statute
beat mainly upon him. But as there be reafons to be ur-
ged again{t him, {o there be matters to exempt him from
this charge, and to lay the burthen on the Copyholder.

Firft, though he be Lord of the Copyhold, yet he is
feized of the Freehold thereof, but in Imagination and con-
ftruction of the Law, for the Copyholder is pernor and ta~
ker of the vifible and fubftantial profits.

Secondly, the charge of repairs refpeéts the poficflioner i
prefenti, which is eafie to be found out, and not imaginary:
owners as the Lord is.

And Thirdly, if the Lord and owner fhould both be
charged pro #na eademque re, which the Law doth never

ermit, for thisisnot like the Cafe of Lord and Commoner,
they there fhall be charged, the one for his foil; and the o-
ther for his Common; for in this Cafe the Lord is the im-
mediate proprietor of the Soil, and he hath the prefent
and real occupation thereof, as well as the Commoner hath
the ufe of his Common; and therefore they fhall both be
taxed to thefe repairs diver[is tamen refpeldss.

But for the Copyholder it may be objected, that he is

133

not within this Statutes for in Heidon's Cale in Sir Edmward seidos
Cooks 3d Report, it is truly faid, That a Copybelder is not C¢-.

within the Laws and Statutes which alter the Service; Tenure;

Iutereft.




134

Leflura Secunda.

Tntereft of the Land, or other thing in prejudice. of the Lords
and this is the caufe that a Copyholders Lands cannot be ex-
tended or put in execution upon the Statute of Weftminfter
the Second, nor in extent upon the Statute of Aéon Bursnel
and De mercatoribas, for if they (hould, then might the She-
riff make the Lord new Tenants, without furrender and ad-
mittances, which is contrary to Cuftome, the life and ef-
fence of all Copyholds; ‘yet there is another good rule put
in the faid Cafe of Heidon, that is, That where a Statute is
made for the general good and wealth of the Realm, and that
#no prejudice can come to the Lord by alteration of Tenure, Ser-
vice, Eftate or Cuflome, there Copyholds may well be withir
thofe Statutess Therefore now it is to be confidered, whe-
ther this Statute of Sewers will in any fort hurt or preju-
dice the Lord or no; for it is certain, that thefe Laws tend
as much to the wealth and welfare of this Realm, as any
can do; and in rating and afleffing thefe Copyholds to the
repairs of Banks, Walls and Sewers, €. it alters neither
the Copyholders Intereft, nor the Lords Tenure, nor doth
it in any fort prejudice the caftome of the Manor.

But then it may be obje&ed, That if fefle be impofed
upon a Copyholder for his Land, and be not paid, thefe
Laws give fale of Lands, which indeed is the onely claufe

oof this Statute which is material, to exempt a Copyholder
.out of thefe Lawss for clearly I take it, That Commiffio-

ners of Sewers have no power to decree the Copyhold
Land away for non-payment of the fefle: Yet | am of
Opinion, that a Copyholder, though he be not within
that part of the Statute which giveth fale of Lands, yet
he is within the other part thereof, for divers Reafons.
One I find by experience, and in divers prefidents, that
many Copyholds have been and be charged with repairs of
Bridges and other Defences in divers parts of this Realmby
Cuftoms: Alfo if a'Lord grant a Copyhold to . §. and
his Heirs by Copy, Tenenduns by the repairs of fuch a Wall,
Bank or Bridge, this bindes this Copyhold thereto in point
of charge.

And
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And laftly, this Statute bindes fuch to the repairs which
may have good by the doing, or hurt by the negle&t : And
it isapparent, that by overflowing or inundation, a Copy-
holders Land fuftains equal damage with other Lands; and
for thefc Reafons I r:;i:l:ulve that a Copyhold is within thefe
Laws: And (hortly touching Copyholds, 1 do confine
them to thefe four heads.

My four Tenents comcerning Copybolds,

Firlt, a Copyholderis feflable towards thefe repairs for his
Copyhold.

Secondly, that the Lord of the Copyhold is not to be
taxed for the Soil of the Copyholds for although he
might come to it by forfeiture committed, yet that is a
foreign poflibility : and although he be feized in Law of the
Freehold, yet becaufe the Iflues and Profits go with the
Copyholder, this Law therefore will not charge him for the
Soil.

Thirdly, in refpet the Copyhold rent is a rent of Af-
fize, and rents be within the exprefs letter of this Stature,
and becaufe his rents by the overflowing of the Sea be loft,
therefore the Lord fhall be afiefled for it if it be of value,

Fourthly, I am of opinion, that a Copyhold may not
be fold by the Commiilioners of Sewers, and yet Copy-
holders be within other parts of this Law.

Now becaufe it is a high point in this Statute, in what
manner to rate, tax and affefs by the judicions power of
thefe Laws: and in regard my Cafe toucheth all manner of
Sefles and Rates which be or may be impofed by thefe
Laws, I will therefore fpread it abroad: and I do-intend
to treat of what Lands and other things are to be afleffed,
towards the repairs in my Cafe, and what perfons to be af-
fefled, and in what degree.

Wherein firlt I am of opinion, that one is not to be af-

w

%

fefTed for his high and defcending grounds, for {o it appears Regifter.

was the opinion of Brwdnel in the 12 H.8. fol. 3. where
he faith, That if @ man's ground be furrounded with Waters,
ke may make a trench in his own grounds te let the Water rus

down»
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downwards, and to defcend upon bis neighbours grounds, for
water is an element defcendable (jure nature ) And alfo high
defcending grounds can have no fuch ufe of Wallsand Banks,
as other grounds f(ituate lower may have, for the Waters
can have no force againft them, and therefore the owner is
not chargeable therefore; and the words of the Commiffi-
on exprefled in the Regilter be, Qui defenfionem Commo-
dum ¢~ Jalvationem per Predidlas Walias, Gutturas, Pontes,
Calceta ¢~ gurgites habere poterint nullatenws parcantur. And
the Charter of Rummney Mar/h feems to bear the fame fenfe

(viz.) Quod pro fecuritate diki Marifci diftriitiones flant ita

quod equé fiant fecundum portiones majores & minores quas
%a#:imz.r babent in eodeme Marifcos But high grounds by na-
ture need not Engines of art todefend them: And in Rook’s
Cafe in Sir Edward Cook’s 5th Report, and Keighley's Cafe,
it is truly declared, That the grounds lying on the Level
which are in apparent danger fubjed to furrounder, are onely
chargeable 1o repairs by this Law; But yet grounds lying on
high Mountainous places may be by Cuftome, Prefcription
or Tenure liable and {tand chargeable to repairs of Walls,
Banks, Sewers, Goats and other Defences: And in fuch
cafes though they be never fo high, yet thefe Laws will
reach unto them, but no charge is to be impofed on them
by this Statute, and by force thereof onely, without a fpe-
cial Cuftome or Prefcription to warrant the fame,

Annaity.

F a Dean and Chapter or other Corporate perfons or Be-
dy Politique be by Prefcription to pay a yearly Annui-
ty to 7.S. and his Heirs, 7.S. is not feffable for his Annui-
ty, yetthe faid Corporate or Politique perfons pay the fame
in refpe& of their Lands which lie in danger of furroun-
ding, and fo the grounds be fubjeé to thefe Laws, but it if-
(ueth not thereout: And the faid Gorporate and Politique
perfons are not charged in their Lands, but in refpe& of their
Lands to pay the fame,
Commons,
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Commons.

Hofe perfons which have Common of Pifcary, Tur-

bary or of Pafture in great Fens, Marilhes and

Waltes, may be charged, but Commoners in agris femina-

tis after the corn fevered, as ftock Commons which be of 2

{mall value, are not to be charged for their Commons, but
for their Lands.

Ferry.

E which had a Ferry over a River was in 37 /ib, 4ffi=.
I I Pl 10. charged to repair the River, and fo for a Ferry
one may be charged by this Law.,

Herbage.
H E which hath the Vefture or Herbage of grounds, as

Prima tonfura vel veftura terre, may be charged to
the repairs.

Free paffage.

T appears likewife, ‘that thofe perfons which had paf-

fage for their Boats on the River, were to be rated
towards the repairs in 37 Lib. Affiz. pl. 10. but this is to
be intended of thofe perfons which had free and cuftoma-
ry paflage thereon, asa liberty and inheritance, and was not
meant or intended of poor Boatmen which come thereon
with their Boats accidentally, by the general Cuftome of
the Realm,

T Parks,

137
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Parks, Warrens, Chafes.

Man for his Park of Deer, and Warren of Conies,.

(hall be charged if thef€ liberties lie within the Le-
vels but for Chales I fuppoft one is not chargeable onely,
for Deer which be fere nature not bound tcgn&certain pre-
cin®s, but in that Cafe the owner is onely to be taxed for
the Soil.

Mart, Fair or Market.

L SO if one have onely the liberty of a Mart, Fairor

Market to be kept in'a place'which is fubjet to fur-
rounder, In my Opinion, becaufe they are but cdfual in
their profits, and not continual in their being, although
they be confcribed to place and circuit, yet being no part
of the Soil, nor of the iffuesand profits thereof, they are not
taxable within thefe Laws

Offices.

HE Office of the Clerk of the Market, Town Clerk,
| or fuch like, although thefe Officers be confined to a
certain place and precinéts within the Level which is fub-
jeét to furrounder, are-notwithftanding exempt from thefe
taxations.

Proxies, Synods.

E which hath Proxies or Synods of Annual fums

of money, fuch as was in the Cafe of Proxies in

the Irifh Reports, is not feflable within this Law; for al-

though the perfon is charged therefore in refpett of the
grounds, yet the fame doth not iflue thereout.

The Morgager for the Title he hath by the Condition to

reduce the Lands back again to him, or he which hath Ti-

tle
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tle to Land by A&tion, Condition or Entry, or he which
-hath a contingent ufe fhall not be taxed for them.

Meither was Ceffuy gue ufe at the Common Law before
the Statute of 27 H. 8. of ufes, nor is the Bargainee of 27 # &
Land before the Deed be inrolled feffable by this Law.

Neither s one who hath the prefentation or nomina-
tion to a Church as Patron, or he which is Founder for
his Founderfhip, Taxable within this Statute, yet they
be Tenements, the largeft Words of charge within this
Law ; but the Law intends the immediate pofleliion of
fuch Tenements which be proficuous, and not thefe thin
which be Tenements in Law, and which be but convey-
ances, and their fruit is Ceremony without Subftance.

This Law fetteth down f{uch things for the which one is
chargeable, viz. (He which hath Lands, Tencments, Rents,
Common of Pafiure, Profit of Fifhing or other Commodities,
and fuch as have Safety, Profit, Defence or any other Com-
#modity ) Thefe be the Words of charge recited by this Law :
This Word Laxd is of large extent, for it reacheth to Hou-
fes, Arable, Pafture, Meadow, Mills, Tofts, and to all
other Edifices, Moors, Marifhs, Woods, Wood Grounds,
for all thefe the Earth is the fubftance E¢ omne [olo cedet,
and the féveral increafes thereof be but qualities,

The Word Tenements is of larger extent than Lands;
for it containeth all which the Word Lands doth, and
all things elfe which lie in Tenure: fo that I think it
{hall be but labour left to enter farther into the particulars
thereof

Lord and Tenant.

F there be Lord and Tenant, and the Tenant holdeth of
the Lord by yearly Rent fervices, the Lord may be rated

as well for his Rent, as the Tenant for his Land, to Annual
repairs, as well as to accidental, by reafon of . thefe Words
in the Statute (that is, That every one be rated and taxed ac-
cording to the rate of every perfons Rent, Tenure or Prafh)
2 ere
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here be full words to chatfge the Lord for his Rents and fo
Rent charges, and Rent feck fhall be fubject to feflesin this
kind: for otherwife the Tenant of the grounds may be un-
done thereby, in regard the Rents guinp‘; and iffuing out of
the grounds may amount to as much almoft as the yearly
value of the grounds do : But if the Rents be {o fmall as
they are [carce worth the gathering, then in difcretion the
Commiffioners may fpare them, for De minimis non Cura
Lex.

Alfo whether the remainder man, and he in Reverfion
depending upon an Eftate in Tail, fhall be rated and taxed,
or not, by the power of thefe Laws, is an apt queltion for
this place; and therein my Opinion is, That being dry and
fruitlefs Remainders and Reverfions, they fhall not be fef-
{ed to the repairs, but the Tenant in Tailin pofleffion fhall
be folely charged 3 for it is more to be feared, that Tenant
in Tail will cut off the Remainder and Reverfion by a Re-
covery, than that the Sea fhall drown his Eftate by an o-

verflow.
Leffee for years, and be in reverfion.

N the Cafe of the Leflee for years and for life, and thofe
in Reverfion and Remainder, there is a greater caufe of
difpute than between Tenant in Tail, and he in the Rever-
fion: And becaufe it is an often Cafe, I have therefore ta-
ken the more pains to refolve the fame.
Firft, the Leffee is in the prefent pofleffion, and fo is fub-
Zeffrey's Cafer Je& toO all ordinary chargess. and with this agreeth Feffreys
) €ale in Sir Edward Cook's 5th Report; for there the Cafe
was refolved, that where the Inhabitants of a Town were
aflefled towards the repair of a Church, there the Leflee
for years was charged, and not the Leflor, though he had
a yearly Rent referved.

And the fame refolution. was by all the

Judges of the King's Bench in the Cafc of Paget
and
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and Crumpton, Pafch. a1 Eliz. upon view of Fef-
frey’s Cafe, Cro. Eliz. 659.

For in point of the Rent this Cafe and that will differ,
by reafon Rents be exprefly within this Law 5 but I now
fpeak of a Leflee where no Rent is referved : In 17 Ed. 4, 1784 4
£.6. a tenth was granted to the King by Parltament, of the
value of their Lands, and the Leflee for years was charged
therewithall, and fo was the Law there taken, if the Par-
liament had given the tenth part of the iffues and profits of
the Lands.

The Cafe of the Proxies in the Irift Reports doth in my Cafe of
ovinion in reafon refemble this Cafes for the Cafe was there, Proxics:
That the Bifbop of Meath in Ireland had a Proxy of fifteer
fhillings payable ont of the Commandry of Kells, then parcell of
the Poffelfions of St. John's, all which came 1o the Crown by
the diffolution of Monafleries in that Kingdom s and after
the faid Bifbop granted the faid Proxies to Gueen Elizabeth,
and after Queen Elizabeth made a leafe of the Conmemandry to
Dr. Forth, referving a yearly rent, without mentioning the
Proxys And it was there refolved, That Dodor Forth the
Leffee for years fhould be at the charge to pay the faid Proxy,
with all the arrearages thereof which did incur in bis time :

And fo in the cafe of a Rent-charge, the Leflce is chargea-
ble, and he is to pay the Tythes, and the Compofition-
money due therefore : So that thefe Cafes {way f{trongly
againt the Leflee for years, to lay the whole charge upon'

him, and to exempt the Leflor.
But yet we muft here diftinguifh and make a difference

between annual repairs in ordinary things, and extraordi-
nary repairs. For to furnith the Defence with petty repara-
tions, they fhall be laid onely upon the Leflee for years or
for life 3 but if a new Wall, Bank or Goat, or Sewer be
to be built new, and ere&teds or if the ancient Defences
be decayed in the main Timber, or in the principal parts
* thereof, here as well the Leffor as the Leflee fhall be put

to the charge, for thefe things be not ordinary and annual
charges,.
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charges, but do reach from the beginning of the leafe to
the top of the Inheritance : as for petty reparations they
are by intendment to continue but for a {hort time, which
are likely to be fpent during the term and leafe; but thefe
new Defences are apparently done to fave the Inheritance:
And this difference holds good correfpondency with other
Cafes in our Law, as in 49 Ed. 3. fol. 1. .and 3 Eliz. in
Dyer, fol. 198. and in that Book again, fol 134. and in
divers other Books it is holden for Law, That if a Houfe
in Jeafe decay in the Groundfels, Poftor Balk, in the great
Timber, in dirett wearing by tra&t of time, and not in de-
fault of the Leflee ; the Leflee may take and cut up Timber
growing on the Grounds leafed to repair the fame, and the
Leflee {hall be at charges of workmanthip, for the repairs
are in matter of right, and doe the Lefice good during his
leafe, and the Leflor after the expiration thereof: And be-
caule thefe great repairs extend to both their Goods, there-
fore they fhall both be contributory thereto : But if a Houfe
be decayed in {plinting, thack, walling, or in fuch pett
matters, the Leflce for years fhall be at the fole charge,
for thefe may be fpent in his own time. :

So I {uppofe my meaning is herein well perceived, which
is, That in petty, annual and ordinary repairs, the Leflee
alone fhall doe the fame ;3 but where the fame wants in
great Timber, or when a new Defence is to be built, they
{ball both be at the charge : And with this the Statute of
7 Jae. cap. 20. doth direttly in reafon agree withall 5 out of
which Statute it is plainly to be abferved, that in the great
repairs, asalfo in the new building, as well the Leflor as
the Leflee {hall be both at the charge : Yet in the Statute
ot 3 Ed. 6. cap. 8. there is a claufe in effect, That all Lots,
Scots and fums of money bereafter to be rated by the Conmif-
(toners of Sewers upon the King's Lands, fhall be gathered op
levied by diftrefs on thofe Grounds as in café of other Perfonss
and that all Bills of acquittance figned with the hand of fuch
Receiver or ColleEor, fhall be a fufficient Warrant to the An-
ditours and Receivers, and other the King's Officers, for al-

lowance
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Iowance to the Farmer or Tenant to the King's Majefly 5
Whereby it appeareth, that the Farmer of the King fhall

not be at the charge, but His Majefty 5 yet by the Statute

13 Eliz. cap. 9. it may be colletted, that the Lefice for 13 Eiz. o. o
years fhall be charged, but all thefe are to be reconciled

with my faid diverfity.

But Heath Juftice B. R. 1n the Cafe of Com-
mins and Majflam was of opinion that the Com-
miflioners of Sewers may charge the Leflor or
Leflee, at their difcretion, though it were for a
new Defence, March 198. :

But now it may be objetted to me 3 Sir, db Jou think it yua,
reafonable or pﬂﬁfu’e for Commiffzoners of Sewers to take no-
dice at the firft of every private Man's Iuberitance, and the
Jeweral Eftates which the Parties have therein, when it wil?
Jearce be polftble by private fearch to find them out 2

To this I'anfwer, That it is not rcafonable to tie the
Commiffioners to fuch difficule and obfture bufineffes 5 bur it
is fufficient for the Commiffioners to impofe or lay the rate,
tax or fefs on the Grounds, or on the vifible Pofleffours
thereof : and if the money fo rated be demanded on the
Leflee for years, or for life s or if the Goods be diftrained
therefore, or they be compelled to pay the fame, then they
may come before the Commiflioners, and fhew forth their
leafe, and make it appear, that 7. 5. hath the reverfion,
and as the cafe is, to be charged as well as himfelf; and
upon due proof thereof made, the Commiffioners upon
hearing the Parties on both fides may apportion the tax on
either of them, as in juftice, difcretion and true judgment
istequifite. = And {o 1f a tax be fet upon Land, the Owner
may come in before the Commiflioners, and make it to ap-
pear before them, that 7. D. hatha Common, and Rene
thereout 5 and upon proof thereof Made, the Commiflio-
ners are to lay the charge accordingly : And fo it {hall not
tie the Commiffioners at the firlt to lay the charge upon:

every




144

P M4 cla.

Rook's Cale.
§-rep fop.
B

Keighley's
Cile,
[0 Yepi 139

Leflura Secunda.

every particular Perfon, for that were opws dnfinitum &
impolfibile, but to relieve the Parties upon their complaint 5
and this may be eafily done, and it ftands with the juftice
of thefe Laws (0 to doe : And if the Parties grieved will
not complain for relicf, let it be juftly accounted their own
folly, and no injuftice of the Commiffioners 5 for the very
Statute diredts, that fuch as are grieved fhall have relief up-
on their complaints, which confirms my opinion in this

point.

Taxes, Rates and Affeffments impofed merely by
the. Laws of Sewers.

Have formerly put nine feveral matters to tie men to the
repairs, and this, by the Laws of Sewers is the lalt, but
not the leaflt of them: I propofe thefe to be by the Laws
of Sewers, becaufe they be not backed, helped, aided or
affitted by Cuftoms, Prefcriptions, Common right, or by a-
ny other Rule of the Commonlaw, or by Tenure or Co-
venant, or any aé& of the party, as all the reft be, but are
onely compofed, made, ordered and diretted by the fole
power and authority of thefe Laws of Sewers: and thefe
are fuch as fall out of all the former rules, and therefore ix
nova canfa novum remedinm eft adbibendume: But yet before
I enter into my own works, Iwill fet down and declare the
opinions delivered in Rooks and Keighley's Cafes, which fee-
med one of them oppofite to the other : for in Rook’s Cafe
it is faid, Thatif one be bound in re[pec of bis Lands torepair
a Wall or Bank by Tenure, Prefcription or otherwife, that yet
the Commilfioners of Sewers conld not affefs the faid party a-
lone to repair the fames and faid, that the Commilftoners were
not tied to the Rules of Prefeription, Tenure, Cuftome or o-
therwife, but ought to affefs all the Level to dothe fame, which
are to bave good thereby : But this being miltaken, is very
jultly and difcreetly al¢ered in the faid Cafe of Keighley by
the Authour himfelf 5 for how could it be prefumed, that
the learned makers of this worthy Law would have ﬂr‘iicken
own
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down at one blow fo many thoufand Prefcriptions, Cuftoms,
Tenures, Covenants and Ulfes, as be within this Realm,
which be tied and bound to doe and make the repairs in this
kind, fome in confideration of Houfts and Land, others for
yearly Rents, and for other caufes, which to have fet at li-
berty, and to have impofed the charge on the Levellers,
would have wrought and brought a wondrous innovation,
change and alteration in thefe works; all which by this
expolition are freed and faved : But yet there be certain Ca-
fes which of meer neceffity lay the charge upon the Level,
which are as follows:

The charge upon the Level.

IRST, If any grounds were heretofore by Cuftome,
F Prefcription, Tenure or otherwife obliged and bound

to repair any Wall, Bank, River, Sewer, Goat, Sluce,
Jetty, or other Defence, which grounds fo charged havebeen
of late devoured and overflown by the Sea, and (o remain;
The Commiffioners of Sewers are in that Cale tied to lay
the charge now upon the Level, which ftand in danger of
taking hurt by the not making the repairs, or which are to
receive good by the doing thereof.

Secondly, Alfo if A. B. be’bound by the Tenure of his
Land torepair a Bridge, Calcey or Bank, and he dieth with-
out Heirs, whereby the Land efcheateth to the Lord of the
Fee, in this Cafe the Tenure is ended, and the chief Lord
is not bound te the repairs, and therefore now the charge
muft lie on the Level, and fo is the Law if this Tenure
had been in-other fort extinguifhed.

Thirdly, Where no perfons or grounds can be known,
which ought to make IEE repairs by Tenure, Prefcription,
Cuftome, Covenant or otherwife, then the Commiflioners
of Sewers are to lay the charge on the Level.

Fourthly, If Jobn 2 Stile be chargeable to make the re-
pairs, and be not able to doe the fame, here the Level are

4.
to be charged toaffit him therein, as appears in Keighley's S
Cafe. I Fifchly,
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Fifthly, If 4. 8. by reafon of his Lands or otherwife be:
tied to repair the Sea Bank, but the hazard is {o apparent
dangerous to the Countrey, that 7. 8. inall likelihood can-
not repair the fame, and fo the Countrey might be in dan-
ger to be overflown eer 7. 5. alone could do it, here allo
the Countrey on that Level are to be rated and taxed to-
wards the fame: Keighley's Cafe.

And fo Rol in the Cafe of the Inhabitants of
Outwell, &c. if it be to prevent a prefent and
publick danger, Style 192.

Sixthly, If the Sea at the Spring-tides, or at extraordi-
nary cafual fwelling Tides or Floods, have broke down
the fences, and overthrown the Banks, and drowned the
Countrey without any default in the party who was tied-to
have repaired the fames the Level fhall in this Cafe make
up the breach, for things which happen extraordinarily by
the Sca or great Waters, which neither policy of man could
prevent, nor indultry or force could refit, are counted in-
evitable and undefenceable : and o is the Law in the Cafe
of Leflee for years or for life, if they fuffer bynegledt their
Banks or Walls to be broken down, and their grounds fur-
rounded, they be punifhable in an Aftion of Wafte s But if
thofe grounds by the extraordinary rage and violence of the
Sea or Waters be born down, and their grounds furrounded
thereby, they are in this cafe freed from all Waftes; and-in
proof thercof the Cafe in 28 and 29 H. 8. Dyer fol. 331
much-to this purpofe, where.one made-a Leafe for years of
grounds to 7.8. lying near the River of Ex, and the Lellee
covenanted to fuftain and repair the Banks of the River
to preferve the Meadow, from furrounder on pain of ten
pounds; yet after an extraordinary flood, the Banks were
broken down, and the Meadows were {urrounded, and it
was there holden to be no breach of Covenant, and that

he hould be excufed from the penalty = but yet
he muft makeand repair the Banks 1n convenient
TNE. Nota,,
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Nota, this was in the Cafe of a frefh River, wherebyin £4

this Cafe the Law muft lay the charge on the Level, if any
danger be likely to enfue by the protralting of time.

In an Aétion of Wafte brought in €. B. a-
gainft the Leflee, for fuffering the Sea-wall ad-
joining to his Land to be ruinous, per que per

uxum (& vefluxum Maris, le terre fuit furround,
Dyer, Chief Juftice, held, that though the Leflee
fhall be excufed where the Wall 1s born down
by the fudden violence of the Sea, and the Land
furrounded thereby, and the fame could not be

prt:vs:mﬁd . yet if there be a fmall breach 1n the -

Sea-bank or Wall, and the Leflce doth not re-
pair it, but fufftrs it to continue, {o that after-
wards the violence of the Sea, breaks the reft of
che Wall, and furrounds the Land, that in that
cafe it is wafte in the leffee, for it was his own
fault, that he did not amend it at the begin-
ning, Moor 62, 63. fee the fame dificrence taken
by Dyer and Welch in another cafe, Moor 73.
But this difference was not allowed for the
Banks of the River of Trent, 6 Eliz. in the Cafc
of Griffith, who brought an Aéion of Wafte,
for that the Leflee fuffered the Banks of the faid
River, whichran by the Lands to be unrepaired,
whereby the Water brake the Banks, and, fur-
rounded the Lands; For there it wasfaid by all
the Judaes, thac the 7rent 1s not 4o vidlent, bue

LS
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that the Leflec by his policy and induftry, might

have




148

Leftura Secunda.

have preferved the Banks, and caufed the water
to have run wichin its limits, Moor 69. {o that 1t
{eemsin fuch cafe, where thereis neicher Sea, nor
any extraordinary high fwelling-waters, buta Ri-
ver of an ordinary and gentle current, fuch ex-
cufe of the Leflee is not to be received, but if
there be any irruption and furrounding, ic is

wafte.

Seventhly, if one do hold his Land by the yearly pay-
ment of Ten Shillings towards the repair of a Wall, if this
money will not defray the charge, the reft muft be laid on

the Level.

Eighthly, If a new Wall or Bank be to be erelted, or a
new Sewer, Trench or River to be caft, or Sluce or new
Goat to be built, in thefe cafes the Commiilioners muft lay
the charge on the Level which are to take benefit thereby,
as well for new building thereof, as with the maintain-
ing of them: for in the Cafe of new Defences there can
be no Prefcription, Cuftome or Tenure bound to doe the
fame,

And laftly, In cafethere be a great Port in the Countrey,
by the which the whole Countrey hath benefit; for the
Ports and Havens, as hath been faid, be Ofia & janue Regni,
and are the Defences to the whole Countrey tempore pacis &
tempore belli, and are thofe places, by means whereof the
upland Countreys be made partakers of the Sea Commodi-
ties 5 therefore in my opinion, the extraordinary repairs of
thefe be not altogether tied to the Level, as in other Cafes,
nor to prefcription or Cuftome of repairing, which extends
but to ordinary defe&s, but upon great and urgent necefii-
ties, for the fafety of the Port, upon the weltare whereof
the fafety of the Countrey doth depend, the whole Coun-
trey are obliged and bound to contribute towards the re-
pairs, for thefe reafons following:

Pisft,
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Firlt, for that in time of peace it is the Gate-which 1.
openeth it felf to let in from Foreign parts the Ships and
Barques, which bring hither to this I{land fuch Merchandizes,
Wares and Commodities, both for eur profit and pleafure
as we have need to ufe. j

Secondly, At thefe Ports we fhip out to Foreign Na- 5
tions our excels of Corn, Cloth, Skins, Lead and other
Wares, wherewithall we do abound, and receive in truck
therefore other things more ufefull and neceflary for us.

Thirdly, In time of War we have fhipping here for 3.
our Souldiers, and means at the eafielt charge to tran-
fport them to fuch Places as the King and Council (hall di-
reft.

Fourthly, In thofe Ports.are commonly great Havens, 4.
which are the chief receptacles of all our frefh Waters, -
to which the Waters which drown the grounds of the conn-
tries adjoining are conveyed.

And laftly, it appears by divers Authors, that a Coun-
trey well furnithed with Ports and Havens, 1s not more
firengthned than honoured thereby 5 and if it be as lawlull
as convenient to put a cafe of Chronicle Law uponiit, in the
28th year Eliz. in Holingfheads Chronicles, it appearet h what #. Cron.

reat care the Queen and the Lords of the Privy Council,
and the Knights and Gentlemen of Ken# rook for the re-
pairing of Dover Haven, what preparation was made for i,
what moneys Levied, and how forward. all the Countrey
was to effe@ that work, may be a Speitacle to others for
to lend their helping hands to the maintaining of fuch wor-
thy Works, being of all other the moft Honorable to our
Nation, and the mofk ufefull to the inriching thereof; for
which caufés in my opinion, becaufe the Mountains as well
as the Valleys have both Salvationem defenfionen & comno-
dune thereby, therefore in time of need the one as well
as the other {hould be charged by the power of this Com-
miffion, to contribute to the extraordinary repairing of the
Gme,

b
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A Sea-wall was overthrown by a fudden and
inevitable Tempelt ; one within the Level fub-
ject to be drowned, disburfed all the money for
the building of a new Wall : Afterwards the
Commuflioners taxed every man withinthe Level
for the repaying of the fum disburfed, with his da-
maggs, 2z, 1ntereft for hismeney, and thismat-
ter being difclofed vpon a return to a Certiorari,
Brampton, Ch. Juft. and Heath, Juft. B. R. were of
opinion that this charge was legally impofed, as
well for the damages, as the principal money ;
And that the Commuflioners having jurifdiction
of the principal, ‘havejurifdi¢tion likewife of the
damages, which are the acceflory : For who elfe
would hereafter disburfe all the money in any
imminent danger and neceffity, if he fhould not
be allowed ufe for his money ? March 198, 199,
200, 201.

I have now proceeded in this point of Sefs fo far, that I
take it, I may Juftly here make my full period of this days
exercife; and I bave taken up the more time herein, be-
caufe thereupon a main part and firength of this Law con-
filts: And therefore I will now apply my {&If to my conclu-
fion,in the which I have already proceeded fo far, that T have
made it 1n fome fort to appear, that fome of the Sefies in par-
ticular are not well impofed, as the Leflee in cafe of the new
defences was not alone chargeable, for that he in the rever-
{ion was to contribute thereto, and that no impofition
ought to have been laid upon the Parfon for his Tythes,
bur the owner of the Soil wasro be charged for all 5 fo that
thefe two be already ruled for me: Bur yet if any of the

Sefles fhonld be oo thould fail ig my conclulions

1 {hall
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I (hall therefore {et forth in few words, that all the Sefles
are void.

And the caufe is this, That the draining of the fuperflu-
ous Waters in 8. appeareth by my Cale to be onely com-
modious for 8. and that D. the other Town had no good
thereby: And it appears alfo, that by the repairing of the
ancient Sewer in D. that Town onely had beneht thereby,
therefore to aflefs S. to repair in D.and D. to contribute to
$. where in thofe Cafes there could be no benefit, s dire&t-
ly again(t the letter and fenfe of thefe Laws; but herein
either of them ought to have been at charge with that, by
the which it took benefit, and that not otherwile; and
therefore the mixture marred all the matter: And fo upon
all this I conclude my Argument as I did my Cafe, that
the new Bank, new River, and old Sewer were well de-
creed, but that the aflefs is void iz toto & in qualibet parte.

Finis Secunde Lellure.

.f_ .E“Hfﬁr'ﬁ ;
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N my two preceding Cafes, the main body of this
great Law were contrived, and therefore 1 took a
greater and larger compafs in my Arguments there-
in, than otherwife I would have dones; and I am
now come to the execution of thefe Laws, wherein
the life and livelihood of all Laws confift : And it may
well be faid of execution, as Mr. Plewden in Zonch and Pisw. com.
Stowell’s Cafe, in his Commentaries, fol. 358. faith of a fine,
that it is finis frutfws exitus & effefus Legis 5 {0 is execu-
tion the fruir, iflue and end of the Law, and without it
nothing is effeGtual, and till it come nothing is material ;
for 1o begin a Suit and ftay at the declaration, were a frait-
lels enterprife ;s and to proceed on to judgment, and to
go mo farther, were like a Traveller which undertook a
journey, and returns or fits down without farther moving,
before he came at the end of his intended progrefs.

Law, a: Cicero (aith, is but mutss Magifiratas, the Ma- cicere.
giftrate i1s Lex loguens 3 but I .fhall add {omething, which
upon the matter is the fum of all things, that is, That exe-
cutio eft Lex agens : And becaufe 1 efteem the time to be al-
molt loft or mifpent which is prologued out in preambles, A
I will therefore now briefly divide this parc of this Statute
into thefe infuing heads :

body and perfon of the< Fine, or

Either in punifhing the {Impri{hnmem, i
Delinquent with ‘_LAmerciament.

X Or
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upon the Offenders or by the

Or in doing execution {By diftrefs,
Goods Abfolute fale thereof.

Or otherwife in exten- (By charging the Land in per-
ding upon the Rea]{ petuity, or temporarily ;. or
Eftate, by the abfolute fale thereof.

The true and due execution of all thefe in a jult, legal,
equal and qualified decree, requireth of all other parts.of
Law this greateft and trueft difcretion, confideration, wife-
dom and judgment of the Commi(lioners: And I take it, it
may {tand as a round infallible, that there be as many de-
grees of punilhment, as there be offences; It behooveth
therefore the Commi(iioners to be circumfpeét, that they ap-
ply to every offence his due punifhment 3 for it is injultice
to punifh the offence committed ina wrong degree 5 to pro-
nounce a Traitor's judgment upon a Felon, or a Felon’s
judgment upon a Traitor, is grand mifprifions to impri-
fon the Body, or to fine the perfon, where an Amerciament
is onely due, is not onely injuftice in the Commiflioners,
but thereby alfo their difcretions are to be drawn in gue-
ftion and cenfured.

And feeing the Statute doth fo much lic upon difcretion
of the Commifficners, as in many parts of this-Law it 1s
mentioned s It fcemeth the Parliament did give them to un-
derftand, That fuch as were to meddle in thofe affairs,
thould be both difcreet and wife, and fhould ftrive to be-
come learned in thofe affairs.

And therefore for the better furnifhing of them with the
true underftanding of the faid parts of this Statute, I have
framed a Cafe thereupon, which doth give jult occafion to
treat fully of themall.

The
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The third Cafe.

. Gave the Office of a Ranger of a Foreft, towhicha
A . Manor is belonging to 7. 8. & Abzepti, and to the
hetrs, males and females, of their Bodies in Frank-mar-
riage, and dieth, B.and C. their legitimatc Son and Daugh-
ter, and D. their Baftard Daughter enter, and dieth in fei-
fin, and E. her Daughter enters: The Commiffioners: of
Sewers at a Court make a Law, That a Goat fhall be re-
paired, and aflefs {everally 4. B.C.and E. to doe it, upon
furmife that they all had benéfit: B: and C. refufe to obey,
for which B.isimprifoned, and C.is fined 5 4. and E. tender
pleas of difcharge, which are refufed, and they are feve-
rally amerced, and a Law made, that A. fhould be di-
ftrained, and for non-payment the diftre(s to be fold, with-
out allowance of Replevin, and the intereft of E. fhould
be alfo fold, becaufe fhe hath nothing to be diltrained by.

I conclude, the Commifiioners of Sewers have done due
Juftice upon the Offenders in every part of this Law.

Argumentum Lecoris.

The paflages of this Cafe are both at the Commonlaw
and by this Statute: The Commonlaw is the means, but
the Statute is the matter I muft infilt upon: But feeing the
Statute Law can receive no due conftrution, but by the
Rules of the Commonlaw, I have therefore made a har-
monial compofition of them both in my Cafe, and I do
diftinguith and branch out my Cafe into thefe enfuing
points.

Points at the Commonlaw,

Imprimis, Whether this Office may be intailed or not?

Secondly, Whether it be an ordinary Intail, or a Frank-
marriage ¢

Thirdly, Whether the Baftard be inheritable to this E-
ftate, or not?

b Points
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Points upon the Statute.

Firt, Whether the Commiffioners have a Court, or one-
Iy the ftrength of the Commiifion without a Court?

Secondly, Whether Commiffioners of Sewers have pow-
er to imprifon and to fine? if {o, then whether they have
well behaved themftIves in this Cafe, or not?

Thirdly, Whether this Law doth admit of any pleas,
and efpecially of pleas of difcharge?

Fourthly,” Whether the Law made touching the diftrefs
be well made, becaufe it (eemeth priza facie to oppofe a
main point of the Commeonlaw, in dﬁt?'ing of Replevins?
" Fifthly and laftly, If the Law made for fale of Lands or
Tenements in Tail be warranted by this Statute, or not?

Thefe be the materials of this Cafe, wherein you may
perceive by'the beginning, what you are to expelt in the
fequel and conclufion of my argument.

Thefe Points upon the Statute are of great confequence
and importance, and tend much into the powers of thefe
Laws: In the handling whereof, according to my won-
ted fafhion, I intend to maintain the Affirmatives of my
Cale,

Firft Point.

I did not intend it a point of any importance in'my Cafe,
Whether Land might belong to an Office 5 for that in the
1H. 7. fol. 28. in Sir Richard Croft’s Cafe, it is refolved it
might: For there Land did belong to the Office of a Fore-
{ter, and might belong to the Office of the Warden of the
Fleet, and al{otoa Corody which was no Office, and thefe

as well as to a fpiritual Office, Parfon, Vicar, Prebend or
fuch like.

And yet it hath been held, that Land may be:
appendant to offices of Inheritance, but not to
offices for lifé; for then the Frechold would
upon the death of every Officer be 1n'obeyanee:
Dyer 6. E. 6. 71. Davis Rep. fol. 34..

But



Leflura Tertia. IC

But whether or no thefe Lands might be parted from the
Office by alicnation, [ thought that an argumentable point:
in 6 H.8. Dyer, f.2. Empfon’s Cale it s faid, if the King cre- 5 . =.
ate a Duke, and grant to him an annuity to maintain his P 2
Dignity, that annuity was {o incident to his Digpity as it
could not be fever’d therefrom; and {o of Lands belong-
ing to a Parfon, Vicar, Bithop or fuch like, becaufe they
were given to the maintenance of them in their places, and
therefore if thefe were fevered,. they might be recontinued
again to their Succeflors.

And in the Cafe of Sir Henry Nevil in Plo. Conr. an OF- pps, cam.

fice of a Parker was granted to two, and Annuity for the
exercife of its and it is there refolved, that the Annuity
might not be fevered from the Office: and fo it might be
faid in my Cafe, That the Manor which belongs to the Of-
fice was at the firft laid thereto,, or given therewithal for
the maintenance of the Officer in his place by the Founder,
and fo may not be fevered therefrom without his confent,
And touching the intailing of the Office of the Ranger of
a Foreft, it is held in Mancel's Cafe in the Comment of
Mr. Plowden, that the Office of a Bailiff or Receiver of the
Rents of a Manor may be intailed.

And fo it was refolved by all the Judges of
England in Newil's Cafe, Co.7. 33. and that the weiricar
office of Steward of a Manor might be likewife
intailed within the Statute de donis conditiona-

Libus.

So an ufe and a Copyhold, becaufe thefe concerned and
depended upon Land. But the Office of the Malter of the
Hawks, or the Mafter-fhip of the Horfe could not be given
in Tail within the Statute of Weft. 2. de donis conditionali-
bus, nor an Annuity which chargeth the perfon; Yet all
thefe may be given or granted within thefe intailed limita-
tions, but yet they are no intails within that Statute.

Iam
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1 am of Opinion, That the Office of a Ranger of a Fo-
relt cannot of it fcIf be given in Tail, but having a Manor
belonging to it, makes the queftion of more moments For
as the Office D /¢ is not intailable, fo the Land per fe may
be intailed: But Land in our cafe is not the principal, but
the acceffory & accefforinme fequitur fuume principale; and
therefore feeing the Land follows the Office, as the fhadow
doth the Body, and pafleth out of his own kind by the ce-
remony belonging to the Office, and not by the ceremo-
ny by which Land is transferred and paffed, 1 {hould there-
fore take it, that the Eftate of the Land fhould be fuch as
the Office of it felf might bear, which could not be intail-
ed; yet becaufe in the faid Cafe of the Forefter, with Land
belonging to it, itis taken to be in Tailin 1 H. 7. aforefaid,
with a remainder thereof over in Fee, 1 am therefore con-
cluded to make any farther Queftion of it, and fo I leave
it as I found it, and do pafs to the argument of the other
Points. -
Second Point.

The fecond Commonlaw Point is, Whether this gift in
my Cafe be a Frank-marriage or another intail; I have ob-
ferved in Books that there be five things incident to a gift
in Frank-marriage (viz.)

Firft, It muft be to or with a Cofin within the four de-

rees.

Secondly, The Word Frank.marriage mult be literally
exprefied. :

Thirdly, The Reverfion muft be left at the time of the
gift in the Donor 5 and then there be two other things fol-
low as confequents.

Fourthly, Acquital of payment of Rents and Seryices 3

But the Tenant in Frank-marriage fhall doe feal-
ty, according to Littleton.
' And Fifthly, Warranty to fecure the Eftate,

And the want of thefe or any of thefe in the creation
doth deftroy that Eftate in the conception.

Here
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Here {eem to be two Impediments in my Cafe to hinder
this gift to take root as a Frank-marriage; It is made abnepts,
which isthe Cofin in the fourth degree, and the laft in thofe
gifts, whereby the gift that way cannot have his full opera-
tion, for that the firlt Heir of their Bodies is out of the for-
mer Privileges : But in regard I take it that a Frank-mar-
riage doth more refpect his original creation In incepto than !
the defcent of the privileges to the Heirs Iz fio progre/fi, |
I take this to be no impe‘gziment to hinder this from bein
a gift in Frank-marriage. But here the words in the gifc
Freccding the word Frank.marriage do differ much from it,
or by the fpecial limitation the Heirs Females fhall inherit
with the Heirs Males, Sizml ¢ Sesrel as Heirs in common s
But in the Cafe of the Frank-marriage Heirs Males fhall ,
firlt inherit fingle, and for want of them then the Females. H

I do agree the Law, that in cafes where the fpecial words )
of limitation may in conftru&tion be made to agree with the
word, and limitation of Art contained in Frank-marriage,
the gift fhall be taken a Frank-marriage, as in the Cafe of
2 H.3. It. fuff: Fitz, Mordanc, plac. 52. where Lands were gi- 2 #. 3.
ven in Frank-marriage to R. S. cum Alicia forore le donor ita i

nod poft mortem dicie Alicie & puerorum [uorim, the Land o
?hnuld revert to the donors and this was adjudged a gift 1
in Frank-marriage, and the words Ita guod were holden of
no validity 5 neither will the words of efervandum Redden-
dum Tenendum ot Warrantizandunes though they vary from
the nature of a Frank.marriage, yet they {hall not deftroy
the fame as an Habendum may do, which is the word whofe il 1
proper place is to create the Eftate: and therefore if any TH
thing cometherein, which isrepugnant thereunto, the (ame I
will alter the quality of the gift: And with this agreeth the : i
Cafe in 45 Ed. 3. Title Tail 14. and 31. where Lands were 45 E4. 3,
givento ¥.5.1n Frank-marriage with B. the Daughterof the
Donor, Hzbendum to them and their Heirs, and this was held

.a Fee ﬁmpltE, and no F:ank-marriage_:, f{) jn H”e{:ég ELIICI Owen: 265,
Potter’s Cafe, Owen 26.

And
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And the like'Law is where Lands are granted in Frank-mar-
riage, the remainderin Fee to 9.S. and his Heirs; the Frank-

marriage is defeated by the opinion in Br. Cafes, and Godb.
20. And if Lands be given in Frank-marriage,
the remainder to the Heirs of the Husband, by
this remaindcr the Frank-marriage 1s defeated,

Moor 643. Mj’é 983. And fo in my Cafe, becaufe there
can be no reconciliation between the fpecial words of limi-
tation in my Cafe, and the Word Frank-marriage: I am
therefore of Opinion, that this Gift is an Eftate in Tail,
according to the fpecial limitation, and no Frank-marriage.

Note, TheCafes here put, are of a remainder
in feefimple; For if Lands be given in Frank-

marriage, the remainder to the Donecs, or to

a Stranger in tail, the gift in Frank-marriage
ftands good, notwithftanding this remainder,

becaufe the Donor hath ftill the reverfion in fee

in himfelf, and the Donees in Frank-marriage
hold of the Donor, Ce. 1 Inft. 21. b. Godbelt 20.
Webbe and Portter’s Cafz.

Third Point,

Whether the Baftard fhall inherit to have an Eftate in
tail, is the third Common-law queftion ; for I am clear of
opinion, that a Baftard cannot inherit to a gift in Frank-
marriage, becaufe Adultery and Fornication, which is the
Seed of every Baftard, is oppolite to marriage, and in breach
of that powerfull link and knot of Matrimony, which is an
Ordinance derived from the Divine Power of the Almighty :
And therefore feeing marriage is the material confideration
of fuch a gift, Baftardy the oppofite can never (beingout
of the conlideration) come within the privileges to inherit
this Eftate.

So
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So if I give Lands to 7. and §. and to the Heirs of their
two Bodies lawfully begotten, their Baftard cannot inhe-
rit to this gift, becaufe he is not heir of their two Bodies
lawfully begottens Bur if the Word Lawfully had been out
of the limitation, then I fee no reafon but that a Baltard
may inherit to an Eftate in tail, as to a Fee-limple condi-
tional, which he might have done at the Common-law,
{eeing an Eftate tail may be made before marriage, as ex-
pefting to be confirmed thereby 3 and fo a Baftard born
before marriage is by the confummation of a fucceeding
marriage made capable to inherit to them, if his pofleffion
continue without difturbance to his death : Yet in Plow.
Com. fol. 57. in Winbifh and Tailbey’s Cafe, it is faid, That Pir. com. <.
if there be a Baftard, Eigne and Mulier puifne, and the
Baftard after the death of the Anceftour entreth into intailed
Lands, and dieth feized, this doth not bind the Mulicr in
cafe of Eftates Tail, as it doth in an Eftate of Fee-fimple :
and voucheth for authority in the point, 39 Ed. 3. plac. 35 54 =
ultimo, where the Cafe is, That Lands were given in tail to
J. 8. the remainder in tail to C. and J. 8. hath Iffue by a
Woman a ﬂ.fﬂ.tr;i} and dieth feifed, and then the B.y@.-:rd
dieth feized, having Iffue, he in the remainder may recover
the Land againft the lffue of the Baftard 5 aftiming, Thae
the continuance of poffelfion in the Baftard fhall not be preju-
dicial to bim in remainder : To which opinion I do fub-
{cribe, becaufe he in remainder is a [tranger in bloud, and
fo cannot be concluded as the Mulier fuall bes for a Mgu-
lier indeed is like a graft drawn out of both the blouds of
Father and Mother : fo the Baftard 1s a {lip which is deri-
ved from the fame Stock, and had his being therefrom.

And for my own opinien, confidering the Statute of
Weftmin(ter 2. de Donis doth accept of Gifts in‘tail made
before Marriage, upon the hope and expettation of a fuc-
ceeding Marriage to perfet the fame, even (o the Marriage
fucceeding to a Baftard’s birth gives him and his Ifiue a pri-
vilege in thefe Cafes of defcent, which is denied to othex

Baftards or mere Strangers. And I fee no reafon where-
Y fore
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fore that maxime and principle of Law (hould be altered by
the (uid Statute of We/t. 2. but becaufe Mountague's opinion
in Mr, Plow. Com. {ways the other way 35 I will therefore
fubmit this Point to men of greater judgment than my
own : So that if the Law fall out for the Baftard Iflue,
then fhe fhould have title to the half part belonging to the
Females, and to no part belonging to the Heirs-males : And
with this Conclufion I do-here end my Common-law Points,
and will now refort to the handling of my Statyte Points.

In the Cafe of Blodwell verfus Edwards, Mich.
38 ¢ 39 Eliz’ B. R. Popham Chief Juftice, and
other of the Judges. were of opinion, that if a
himitation be to fuch iffuc of the Body of a
Woman, as fhall bz reputed to-be begotten by
A. on her Body, and fhe hath afterwards a
Baftard, who is reputed to be their Iffue : The
Baftard can never take by fuch a limitation: For
the Law hath not any expz¢tancy that any fuch
Perfon fhould be, nor will give liberty or fcope,
to provide for fuch before they be; And if he can-
not take at the ume of his birth, he never after-
wards (hall take; Now the Baftard was not ca-
pable to take at the time of his birch, becaufe he
could not then be reputed to be the Son of 4.
For none can gain fuch a reputation at the in-
ftant time of hus birth, but it muft be gained
by. continuance of time, and reputation of the
Countrey. The limitation alfo to one and the
Iffue of his Body, is always to be intended law-
full Iflue ;.and the Law will never regard any
other Iflue, Cro. £liz. 510.

Which .
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Which opinion dire¢tly contradicts that of
our Reader, ziz. That if Lands be given to 7.
and S. and to the Heirs of their two Bodies be-
g{}tttn, without the word (lawfully) a Baftard
may take by fuch a imitation : And the cafe
fcems to be ftronger againft him, becaufc he
puts in the word, Heirs.  For though a Baftard
may be the Iflue of their two Bodies, yet he
cannot be the Heir of their two Bodies : Nor
can the marriage of 7. and S. fubfequent to the
birth of the Baftard alter the cafe, if that in
Croke be Law ; For although what our Reader
{aich is true, that the Statute of W. 2. de donis
doth accept of gifts in tail, made before mar-
riage, upon the hope and expectation of a fuc-
- ceeding marriage to perfect the fame, yet a
Baftard cannot perfect fuch a gifc in tail in the
eye of the Law, which oncly regards lawfull
Ifiue.

1 he Sewers are a Court of Fuftice.

Am defirous to attribute to this Law all the‘honour and
dignity which may in any fort belong to it; and there-
fore I am unwilling to forget any thing which may mate-
rially tend to the upholding and maintaining thereof
wherein among(t the reft, and the chiefeft of them all, it
is, To prove the Commiffioners of Sewers a Court of
Juftice : I know fome Opinion hath been to the contrary,
and held, That the Commiffioners had onely the power of
a Commiffion, and not any Court 5 and I fuppofé much

may be faid to maintain that Opinion,
Y 2 Firft,

163
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Firlt, Becaufe in expre(fis terminis there is no Courtior-
dained by this Statute, or by any other, and without words
exprefs in the Point, they can have no Court,

Secondly, By prefidents in the like cafe it hath been held

The Cafe of 10-Court, as in the Cafe of the City of London, in Sir Ed-

the City of
Londen,

ward Cook's 8th Report, The King granted to the Major.and
Commonalty Plenum ¢ integrum [erutinium gubernationem
¢ correFionem omnimm &~ [tngularun mifteriarum, and it
was refolved, That they had no Court in this cafe, becanfe
no Court was granted to them by the Patent, as it is hol-
den in Do&our Bonham's Cafe, f. 119. in the fame Report,
wherein the principal Cafe there put fways the fame way ;
for*there the Phyficians had power to imprifon, and to fine
Offenders, yet they had not any Court thereby.

And fo if a Commiffion iffue out of the Chancery to
examine matters in a Suit there depending, and to Oyer and
Terminer the {ame, yet hereby thefe Commiflioners have
not any Court ; for in that cafe the Commiffion is derived
out of the proper power of the Chancery, which is the
Court for that caufe eo inffante when it is in Commiffion =
And one Caufe cannot ##o eademaque tempore depend in fe-
veral Courts ; neither have the Commiflioners upon the
Statutes of Bankrupts and charitable ules any Courts : nor
the Commiflioners in the cafe of 1 & 2 Eliz. Dyer, fol 173,
which had power to hear and determine the Office of the
Exigenter, had not any Court,.but onely the power of a
Commiflion : For in truth thefe are all of them rather Mi-
nifterial than Judicial Commiffions, and fo a Court. is not
proper to them.

Yet I am of opinion, That the Commifiioners of Sewers
have an eminent Court of Record : It is true, that Courts
had their beginnings in three forts 5

Firlt, By Prefcription.
Secondly, By Charter-grant from the Crown, And,
Thirdly, By A& of Parliament,

1, The Courts, Hundred and Leet began by cuftome,

and fo did the eminent Courts of Wefiminfter-hal.

2, Courts.
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2. Courts in Corporations moft of them took their be-
ginnings by Charters. And,

3. The Courts of firlk Fruits and Tenths, and the Court
of Wards and Liveries were ereéted by A& of Parliament,
the one in 32, the otherin 33 H. 8. But to bring the que- 32 # .
ftion nearer home to our Statute of Sewers, which is but 33 # &
additamentum legibus antiguis Sewerarnm, for they have
been ufed from the beginning of Laws, though perhaps
not known by that name: And yet before the 6 Hex. 6.
they were known by that name, as by the perufal of that
Statute may be colleted : And thercfore for the caufes
and reafons hereafter enfuing, I hold the fame to be a
Court,

Firlt, For that the Statute of 12 Ed. 4. cap. 7. andour 1. tH:4:c:12 .
very Statute of 23 H. 8. calls the Commitlioners of Sewers 12 4. 4.

Fuftices, So Fitz. N. B, 113. b. and one cannot properly
be a Jultice or a Judge but in a Court, and that in
Fitzherbert was urged by Brampflon, Chief Juftice
B. R. Pafch. 18 Car. 1. in the Cafe of Commins
and Majfan, to prove they were a Court before
the Statute of 23 A. 8. 5. March 201. March 201

Secondly, Here be legal Proceedings and Procefs: for 1,
this Statute-faith, That the Commilftoners may maks and di-
reit all Writs, Preceps, Warrants, and other Command-
mrents,. to all Sheriffs, Bailiffs, and other Minifters, &-c.
And the Statute ot 1 H. 4. cap. 12. hath thefe words in it 1 # 4.
(That he that thinks himfelf grieved may purfue and he fhall
kave right )and where there be legal proceedings, and where
parties grieved may come in and have remedies for the
wrongs and injuries done to them, there is properly a Court
of Juftice to have them in: But in Dr. Bosbams Cafe the
Rhyficians had no legal proceedings, and therefore parties
grieved could have no remedy, which was the reafon they
had nct-a Court,

Amnd.
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“And Thirdly, The chief reafon wherefore I take it that
Commiflioners of Sewers havea Court, is, Becaufe the Com-
miflion of Sewers is a member of the ancient and renown-
ed Court of Oyer and Terminer, which was and is a Coure
of great efteem, power and authority ; and fo it was need-
lefs to erect a new Court in this cafe, as it was needfull
to eret and found the Courts of Wards and firft Fruits, the
firt would elfe have remained in the Chancery, to the
which primarily it did belong, and the other was a new
Revenue, and wanted a Court to direct or difpofe of it.

Fourthly, The Commiflioners have a Clerk proper to
themfelves to regifter their Laws.

Fifchly, ‘The Commifiioners have power to make Or-
ders and Decrees, which are Judgments in effet, and
fome of them cannot be reverfed but by At of Parlia-
ment.

And Laftly, Writs of Error have been broughtto reverfe
Judgments given in that Court.

For all which caufes I do conclude, That the Commiffio-
ners of Sewers have a Court of Record, although it be
not holden iz aliquo loco certo: So was the King's Bench, a
Court of more Eminency than this, but wbicungue fueri-
mus in Anglie, and for exprefs Authority in the point is
Gregory's Cale in the 6th Report of Cook, Chief Jultice, that
the Sewers is a Court of Record. :

And this Court (by the opinion of Herne,
Leél. p.7,8.) may fit and inquire by a Jury on
the Sunday, though the fame be not in Law
dies juridicus ; For iudimal Acts propter neceffi-
tatem are good on that day; And the Sea is an

Enemy not to be repelled but by this Court.

Note, All Commiffions of Sewers, and all
returns and proceedings thereupon are by the
Statute of 23 A. 8. 5. to be in Englifh, and not

in
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in Latin : And fuch ftrictnefs is not obferved in
the forms of fuch proceedings, as in Indiét-

ments, Siderfin 1. 78. Style Bs. Siderf. 1. 78.

: ‘ Siyle Bs.
Neither doth there need any adjournment of ™" **

the Commiuflion of Sewers, as was agreed, Mich.

1649. by the Court of upper Bench (then fo

called) 1n the Cafe of the Inhabitants of Ouwt-

WE’H, . S?)‘fi“ 179. Style 170,
And although before the faid Statute, when

the Proceedings of the Commiflioners of Sewers

were in Latin, a Writ of Error would lie there-

upon : yet no Writ of Error now lieth upon

any of their Proceedings, becaufe they are

all in Englith : March 197, 201. Commins werfus mrch 127,

Maffam :-But in that Cafe Brampfion then Chief *°"

Juftice B. R. faid the Party grieved (hould be ac

no lofs thereby ; for he fhall be permitted to

difcharge himfelf by Plea, as in all Cafes the

Party (hall be, where he can neither have a Writ

of Error or Audita querels, as in 11 H'7. 10. 1127

Ib. 201.. And a Certiorari likewife ttill lies, to™*

remove fuch Proceedings into the King’s Bench :

See for this poflea, pao. in Certiorart,

Imprifonment fﬂfpaff;! by the CommilJioners of
emers.

T isa point of high cnn&quence,ﬁhether Commiffioners
of Sewers have power by thefe Laws to impri{on the Bo-
dy of a man for any thing touching the fame, for that im-

prifonment of the Body feemeth to {way fomewhat againft ©
oy the-
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the grand harter of England, and againlt the liberty of a
-born *ub;r_-:t and it is f2id in Bonbkam's cafe, 28 H. 8.
iberty is a thing which the Law much favo.
in our Books of Law, That the Jud dges
have been very carefull and curious in not extending words
contained in Charters to the l'nrr ifonment of 1 mens Bodies,
unlefs they were exprefs in the I’mrt. And therefore in
Clark’s cafe i-: F.:ur Edward Cook's 5th Report, fol. 64. The
cafe '1~, That the Term was to be Pf,}"t at Saint Albans, and
the M L] ot t]‘r:h, and his brethren did aflefs every Town{man
towards ..H.\.H )@ and !.':-ulmr  of the Courts of Jultice, 2'14

made an Order, That he which fhould refufe to ui;lt an
pay l:‘uu Id be |mr:-"1lr ed; and one being arrefted a i m-
pnfﬂﬂtd brought his A&ion of falfe wpniurmfrt wgd. ft
the Major, w ho pleaded in effet, That they were mcor;n-
rate by King E4.4, and bad power granted to them in their
Charters to make U-dmancc by reafon whereof they made
:‘ e faid Order, and fo ]uftlﬁ-‘d the impriflonment: But it
vas adjudged Fg:ur*ft the Major, for that by the faid Char-
ter they had not any power tom ake an Ordinance to lmprl-
fon a man's Body, for that were againft the grand Charter

.
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. in MagnaCharta, cap.2g. Quod rnullus liber homo imprifonetur

#iff per legem terre : But by that Book t"".:j. might have in-

Aicted a pen _.Lt and diftrained, or brought an Action of
s Debt for it. In Doétor Bowbanr's cafe in the 8th Report,
King H.8 "'u;:'}*ixratcdt:’.t[ hylicians of f Lorndor, and gave
them power by Charter to examine the I'nr‘fruh_, and to
i1 1d ot the Ldv:q Et prodelilfis fuis in non bene exequendo
faciendo & utendo rillos per ;m:rmnm eorni delinguentinm
]fLJ“_.,pJ“J' 4:?,.5‘.’-','.""'4" grenturg oo -l‘rr..-n'i' !’-’J’Itﬁrf:"-’d éﬂ'r}-"}.i"ﬂffl J'rj'-,l'ﬂl-
rum : hereby it appears, Ihat b} the h. ing’s Letters Patents
they had power to E";"'un the Body; but I find their
Charters comfirmed by A& of Parliament: Yet in 2 Eliz.
Dyer fol. 175. the cafe is, That the Queen did award a Com-
rIUfﬂ'I ’JJ'T{EAF-;.J o Ic,?" qTn L-‘.’z'?ff-’fffj; .-J‘.rt,?"f fo H-E...';'r d#J D{:‘-
termine the controver(ics betwixt Sx,rop‘n and Colfhil touckin

the Office of the E:-:.:;Lt ter, and that if Scrogs fhould refufe

I
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to-obey to make anfwer before them, they fhould commit bim to
Prifor; but the validity of this laft Commiffion I much
doubt of. I am of Opinion, That the Commiffioners of
Bankrupts and charitable ufes, have no power to commit
any man3 but if any abufe or mifdemeanor be committed
in contempt or derogation of their Authorities, they may
make Certificate thereof into the Chancery, and refer the
punifhment thereof to the will and difcretion of the Lord
Chancelor or Lord Keeper for the time being,

In Godfrey's Cafe in the 11th Report gnd Roll 1. 73,49, Godfiey's
there is a Difcourfe what Courts have power to imprifon, “**
and which not, and thereit is faid, Some Courts may Fine,
but not imprifon, as the Courts Leet and Sheriff’s turn 5 fome
others could neither fine nor imprifon, as Courts Baron and
County Courts; and fome could neither fine, imprifon nor
amerce, as Ecclefiaftical Courts; And fome may imprifon
and not fine, as chief Conftables at their Petty Seflions for
an affray done in difturbance of thems; And other Courts
there were which might fine, imprifon and amerce, as the
eminent Courts of Weftminfter.

So that imprifonment is not incident to every Court, nor
to every offence s Yet I am of Opinion that the Commiffi-
oners of Sewers may imprifon the Body, for it is not one-
ly a Court of Record, butis authorized by A& of Parlia-
ments and I {uppofe that there be words in the Commiffi-
on and Statute which will bear this conftru&ion, which are
as follow, viz. And all fuch as ye fhall find negligent, gain-
[faying orrebelling in the works, reparation or reformation of the
premifes, or negligent in the due execution of the Conmilfion,
That ye compell thene by diftrefs, fines and amerciaments,
and by other Punifbments, ways or means, &-c. Which words
are ftrong, and large enough to authorize the Commitiioners
of Sewers upon juft caufe to imprifon the Body 5 But here
they are to be carefull, and not to think that they may im-
prifon, fine or amerce in any cafe, becaufe the words be
generally put together: But this conftrution muft be there-

of made, That they may imprifon where impril&mmt::ir 18
L ue,
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due, and fine in cafes fineable, and amerce in cafes amer-
ceable, and diftrain where a diftrefs properly lieth by the
Rules of Law; and they may not imprifon, where by the
Laws imprifonment is not due, but every one of the faid
punifhments is to be ufed in its proper kind; for thefe
words promifcuoufly put together, muft be ordered by a
juft and legal conftruttion, according to the Rules of Law
and Reafon. ]

And I have known the words of a Statute generally
and promifcuou(ly put together, have been marfhalled ac-
cording to their diftributive operations, asthe Statute of
1 Ri. 3. which is, That all Feoffments, Gifts, Grants, Re-
leafes and Confirmations of Land made by Celtuy que ufe fhonid
be good; Yet though thefe words were generally put toge-
ther, notwithftanding the wife and difcreet Sages and Ex-
pofitors of our Laws have fo Mar(halled the words of this
Statute, that they made conftruétion thereof according to
the Rules and Reafons of the Law, That this, That Ceffup
gue ufe in Pofleflion might make a Feoffment; and that Ce-
fPuy que nfe in Reverfion or Remainder might grant the Land,
and Ceftuy gue ufe of a difcontinued Eftate might releafe or-
confirm : and yet the woids of this Statute were general,
howifoever Reafon muft be the Expofitor, that every thing
be done in due form of Law, and not in prepofterous
manner.

And thefe matters being thus pafled over, I {hall endea-
vour my felf to declare in what Cafes Commiffioners of Sew-
ers may imprifon, fine and amerce, and where not.

Imprifonment, fine and amerciament.
Fines,

F one give evil language to Commiflioners in Court, ot
difturb the peace there, or hinder the bufinefs of the
Court in a Turbulent fathion, he may be by them Fined or
. som-
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committed to Prifon, or both, at the diferetion of the Com-
miffioners for by 34 H.6. fo/.24. in every cife when a man 34 # 6.7,
is fined, he may be imprifoneds and by 19 Hen. 6. fol. 67,19 1. 6.0
in every cafe where one is imprifoned he may be fined s and
our Law in exprefs words gives the Commiflioners power
to fet fines: and then by the opinion of the {aid Books ex
con fequenti they may imprifon,

But 1n all Cafes where the Commiflioners of
Sewers impofe a finc upon a Man, the fame
ought to be reafonable ; and if it be exceflive, a

Certiorari may be granted by the Court of King's

Bench, and the Judges there may moderate the
fine : By Brampfton, Chief Juftice, B. R. 18 Car. 1.

March 202.

If one oppofe againft a Law of Sewers not- legally in
queftioning the fame, but refratary contemning thereof,
or by diffwading perfons affefled not to pay fuch, or not
to obey the Law, Iam of opinion that a perfon is both fine-
able and imprifonable; and if this be done én facie Curie,
it aggravates the contempt 5 and this is the Rebelling
which this Statute {peaketh of.

Ifone do refufe to obey the Decree, Rule or Order of
the Court, efpecially if it be done in affront of the Commif
fioners, when they be in execution of their Commiflion,
This is.a contempt, and he is to be imprifoned for (uch
his difobedience, and this agreeth with 37 Hen. 6. fol. 14. 37 . ¢,

There 1s no queftion but a man may be fined
by the Court of Sewers for not obeying their

Decree, Rule or Order : See Brufler’s Cafe, Style suk sas.
445. where one was fined by them for not obey-
ing their Orders, after a Certiorari was delivered
to them to remove the Orders, made againft the
Parcy. Buc it being fhewed to the Court of
Z 2 King's
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King's Bench that the fine fet was for difobeying
a new Order of theirs made againft the Party,
after the Certiorari was returned, and not for
difobeying the Orders removed by the Certiorari,
and fo no contempt to the Court: An Artach-
ment againft the Commiffioners of Sewers was
decreed 5 and Roll faid, that they might proceed
upon the Commiflion of Sewers, notwithftan-
ding the Certiorari, for the Certiorar: doth not
remove the Commuflion.

But for a bare difobedience to their Orders,
it feems they cannot imprifon.  For in the Cafe
of the Inhabitants of Oldberry werfus Stafford,
Trin. 15 €ar. 2.- where the Commiffioners of
Sewers had made an Order for a Miller to repair
the Floudgates, and if he broke the faid Order,
or refufed to obferve it, that then he thould be
imprifoned, it was refolved by the Court of
King's Bench, that the Order was illegal. For
although the Commiflioners of Sewers being a-
Court of Record, may imprifon a man for a-
contempt committed towards them, ‘yet thac.
fhall be mtended oncly of a contempt com-
mitted in their prefence, and not barely in difo--
beying their Order, Siderfin1.145.

In Termina Paféhe 12 Fac. in the King’s Bench, the eafe,
there was in debate between Hetley and Carder, where cer-
tain Commiflioners of Sewers inthe Counties of Hunting-
ton and Nortbamptor made a Law, That certain Townthipsin

thafe Counties were allefled toa work.of Sewers, and ene:
Town
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Town was rated to five pounds; and becaufe the fame was
not paid, the Commiflioners caufed a Warrant to be di-
rected to the faid Carier, to diftrain for it, and he diftrained
the Cattle of Hetley one of the Inhabitants, and Hetley
brought an Adtion of Trefpafs in the Kings Bench again(t
Carier and arrefted him thereupon, and upon complaint
made to Sir Authony Mildmay, and Sir Fohn= Boyer Knights,
and other the Commiffioners of Sewers, they caufed Het/ey
to be attached by their Warrant, and committed him till
he fhould releafe his A&ion brought againft Carier, and
untill he fhould be delivered out of the Prifon by Warrant
to be granted by them: But afterwards Hetley procured a
Habeas corpws cum canfa out of the Kings Bench, and was
removed, where all the faid matter appeared; and there-
upon Attachments were awarded againft the faid Commifi-
oners; and Sir Fokn Boyer appearing, was by Cook chief Ju-
ftice, Crook, Dodderidg and Houghton, Juftices, commit-
ted to the King’s Bench Prifon, and was fined two hundred
pounds; but was after delivered Ex favore regis féd non ex
Rigore Legis,

And Sir Anthony Mildmay not appearing 1n
the King’s Bench upon warning given him, an
Indi@ment of Premunire upon the Statute of
27 E. 3. cap. 1. was exhibited againft him for #7E. 2 =
this.offence, and he had judgment (as it fecems)
thereupon ; But he afterwards obtained the

King’s pardon, which was allowed 1n Court :

Sec the Cafe at large in Bulflrode 2. 197, 198, 3>
199, 299, 300. and Cro. Hil. 11 fac. 336. Cro. . 330

And in my opinion, The faid Commiffioners in this cafe:
in making a Warrant to attach Hetlep, and in imprifoning
of him for the faid caufes did exceedingly err, and the
rather, becaufe they took upon them to overrule the Ju-

ftices of the King’s Bench; being of a higher and greater
' authority
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authority than'they were of 5 But this is né prefident to jm-
peach the power of the Commiflioners of Sewers for com-
mitting perfons offending their authorities to Prifon, iftheir
proceedings therein be confonant to the Laws of this Realm;
but they were punilhed in this cafe, not for executing their
power, but for exceeding their limits, and the bounds of
their Commiflion.

If a Collettor, or Expenditor, or other Officers of Sew-
ers have been negligent in the execution of his Office and
place, he is ﬁneaﬁle therefore, though his offence be but
negle&t, becaufe he was an Officer, and was alfo fworn to
execute the fame duly.

But I take it, a negle& in another ordinary perfon is not
to be punifhed.

And if one be rated to pay towards repairs, and he
neglect to pay the fame at the daysand times appointed,
he is not fineable therefore, but is to be amerced in this
Cafe,

If a Colle&tor or Officer of Sewers do diftrain a man, of
doe any other A& contrary to an Inhibition of Sewers
to him directed by the Commiffioners of Sewers, he may

7 .4 befined and imprifoned & fimile fadum fuit in 7 Hen. 4.
ol. 33.
5 Ita Purpre(ture be committed in the King’s ftreams, asin
fixing Piles and Stakes therein, or in {topping, ftraitning or
diverting the courfe of the Waters from their ancient cha-
nels or courfes, thefe offences being prefented, the offen-
ders are finable therefore, if in the Preftntment they be
found to be done vi ¢ armis, or be prefented by the name
19 #. 6 of Purpreftures 5 for by 19 H. 6. fol. 8. if the offence be
done with force, and fo prefented, then the Offender is
fincable, but otherwife it is if the offence be not found,
but omitted, for then an amerciament is onely due. + And
yElic.f2q0. it is (aid in Dyer 7 Eliz. fol. 240. That for a Purprefiure
one is fineable, and a Purprefture may be committed inaquis
Regiis as well as in viis Regiis, by the opinion of Glanwvil :
Kelewsy 141, And in Keleway's Repors, fol. 141,

And
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And a Purprefture is taken to be an offence done to the Purprefture.
King immediately, or to his Pofleffions 5 Butif the like of-
fence be done to a Subject or to his Lands, it is termed a
Nufans, Nufins,

The Abbat of MelZefort was fined for ere@ting a Were in
the Royal River of Boyxe in Ireland, which is exprefled in
the Irifb Reports in the Cafe of the Royal Pifcary of the Ban
in Ireland, and this was a Purprefture.

If one do refufe to accept an Office of Sewers, being
thereto duly elefted by the Commiifioners, he is fineable
therefore, for in Grefly’'s Cafe, 8th Report, One being elec- Grefys Cate.
ted and chofen Conlftable, did refufe to take the Office,
and he was fined.

And if an Officer do mifdemean himfIf in his Office, he
is fineable, for in 10 H. 6. fol. 6.- A Tythingman did re- 1o # .
fufe to make prefentment, being thereto required, and he
was fined therefore, So in caﬁg} of the Sewers, if one of
the Jury, or which is a Surveyor, refufe to make prefent-
ment when he is required by the Commiffioners, he is to
be fined. So if a Juror depart after he is {worn on the Jury,
or before he be fworn, after his appearance be recorded, he
15 to be fined 3 And if an Expenditor or Collettor, Officers
of Sewers, be required by the Court to accompt for the
moneys received and laid out by them, and they refufe,
they may be punifhed by fines.

And 1f the Sheriff upon Writ or Warrant dire&ed tc
him to return a Jury before the Commiffioners, make no
return thereof, nor doth not attend when he is required,
he is to be fined by the Commiffioners.

Alfo an Officer of this Court is fineable for falfities done
by him in his Office, for thefe are a violation of his Oath,.
and is a breach of that truft which the Coust repofed in.
him at his eledtion and entrance into his Office, and there-
fore the offence is greater in him than in another man.

:Ehaﬂi learned in Books that a Fine hath thefe qualities
with. it ;.

Fislt;
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Fir(t, The Party in that cafe is imprifonable,

Secondly, The caufe for which it is impofed is not tra-
verfable, being merely the Aé of the Court s but if it be
impofed upon a prefentment found by Jury, then the caufe
1s traverfable.

Thirdly, All fines ought to be afleffed, abated or in-
crealed in Plesa curia, and not elfewhere,

Fourthly, Every fine ought to be reafonable.

And therefore I fhall put the Commiflioners of Sewers
in-mind as the Statute of 34 Ed. 3. cap. 1. did the Juftices
of Peace, that thofe fines that they (hould impofe for any
offence coming before them fhould be reafunable, havin
relpet to the quantity and quality of the offence, for Ex-
ceffues in re qualibet jure reprobatur communi,

But becaufe in Gedfry's Cafe 1t is faid, that Commitment
of the Body to prifon is incident to a fine, as by a Capias pro
fine alfo may be colleited 5 Yet 1 hold it queltionable, whether
the fine {hall precede the commitment, or the commitment
the fine. But for my own opinion, I hold that this lieth
much in the difcretion of the Juftices, and I find cafes and
prefidents both ways s for in 41 4ffrz. plac.12. an Officer was
imprifoned quonfgue finem fecerit, where the imprifonment
preceded the fine : and with this agreeth 7 H. 6. fol. 25.
and in 33 H. 6. fol. 21. one was fined, and after imprifoned
for it, and there the fine did precede the imprifonment.

But upon all thefe I take the Law to be, that if one be
fined, and this fine may be levied by the Juftices, as Jultices
of the Peace may doe (but not Juftices of Sewers ) there
the imprifonment may be guon/que finem fecit, becaufe the
fige is leviable by them : But the Law:1s not {o of Com-
miilioners of Sewers, becaufe they have no power to levy
but to extreat the fines into the King’s Exchequer. How-
foever one before them may be both imprifoned and fined
Diwr_ﬁ; tawsen reﬁleﬂi:ﬂ-m, The one for the wrong done,
the other for the contempt or difobedience to the Court ;
As for example, if one refufe to be a ColleGour, he is finea-
ble to the King, becaufe hereby the Commonweal is with-

out
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out an Officer 5 and he may alfo be impri{oned for difobey-
ing the Juftice’s command 5 and yet in my opinion it lieth
much, if not altogether in the difcretion of the Commil-
fioners to impofe or infli& both the faid punithments, or
one of them, at their pleafures, being not therein precifely
limited by this Statute,

Amerciaments.

Merciaments be not fo grievous as Fines be, for they
be derived of the word Mifericordia, which fignifieth
moderation and mercy 5 and to that end was the Writ in
the Regilter moderata mifericordia devifed, where one is
outragioufly amerced he might be relieved by fuing forth
that Writ, which Writ and the Law in that cafe is groun-
ded upon the grand Charter, cap. 14. Quod nullus liber ho-
mo amercietur niff fecundum quantitatem delidli : And that
none of the {aid amerciaments be impofed Jed per Furamen-
tum legalinsn bominnm de viceneto,

177

Magna Chart.

Glanwvil in his Book faith, Eff autem miféricordia Domini Glanil,

Regis qua quis per j‘nmmer:mm legalium bominum de viceneto

eatenus amerciand eft : And Fleta, lib. 1. cap. 48. faith, Flaa.

wod liber homo mon amercietur nifi per [acramentum parins

Juorum. And with thefe agreeth Bradon, lib. 3. cap. 1. Bratim.
and Fitz, Nat. Bre. fol. 76. and if the Steward fet an amer- Firg, &. B,

ciament upon a man on his own head it is void.

By which authorities it plainly appeareth, that amercia-
ments are to be impofed by a Jury, or by the Oaths of good
and lawfull men ;s and therefore I have heretofore much
marvelled, when fometimes I have feen Jultices of Sewers
take upon them to fet down amerciaments, without afii-
ftance of the Jury, which at of theirs was directly againft
the faid great Charter of England, and contrary to the faid
authorities of Law.

So that there is a difference between the impofing of
fines which are done by the l’]u[}ices, and amerciaments
which be by Jury, or otherwile, per facramentum parinm :

Aa So
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So is there great diverfity between the offences of the one
kind, and the other; For if one do fuffer a Wall, Bank,
or other work of Sewers to fall into decay for want of re-
pairing, which he was bound to maintain by Frontage,
Tenure, Cuftome or Covenant, he is in this cafe to be
amerced therefore: And fo if one be bound by any of the
faid ties to repair a Bridge, Calcey, Goat, Getty, Sluce,
or to cleanfe a River, if the fame by his negle& be left un-
done or unrepaired, he is therefore amerceable. So if one be
prefented for cafting Dirt, Sand, Ballaft, or other annoy-
ance into the Rivers or Streams, or for digging down tﬂe
Banks, or for pulling down the Walls thereof's if the pre-
fentment do not exprefs the fame to be done with force, or
therein be wanting the word Purprefiure, the Party pre-
fented is then but amerceable therefore: So when one is
tied to cleanfe the Rivers for paffage of Boats and Ballan-
gers, or for the draining of the waters, if he fuffer Sand-
beds to lic and choak up the Chanel, he is amerceable,
and not fineable therefore 5 for no permiffion, fufferance,
neglet or nonfeafans can be found to be by force, becaufe
they confift not iz Agendo, & fic in [fimilibus cafibus 5 Yet
fome Cafes following fall out of thefe Rules prowt fequun-
tur. As if the violence of waters was fo great, either by
brezking in of the Sea in an extraordinary manner, or by
a fudden floud or inundation of frefh waters after a rain,
that thereby the Defences are broken down, or caufed
Sandbeds or other Nufances to be, thefe being prefented,
no man is amerceable therefore, becaufe the fame could
not have been prevented by policy , nor refifted by
{trength.

g2 6. Afiee . In 42 lib. Affiz. plac. 15. a Prefentment was, That J. S,
had fuffered treesto grow into the water, and lay in the Stream,
by reafon whereof fhips were bindred in their paffages and there
was a Writ awarded direéted to the Sheriff to remove the Nu-
Jans: but Knivet Jultice faid there, That . S. fhould not be
amerced, becanfe the Nufans 1as no A& of his, but the Trees
grew [0 naturally of shemfelves.

But
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But perhaps it will be objetted to me, Can no Amerci-
aments be fet but by a Jury, or by the Oathes of twelve
men ?

Yet, I am of opinion it may be done by the prefentment
of the Surveyors of the Sewers, for that is per Sacramen-
tuws parium as the Law appointss and in a Noufuit we fee
daily that in fuch cafe the Plaintiff is to be amerced, and
this amerciament {hall be aflfefled by the Coroners of the
County, as appears in Greifley’s cafes and {o the Words of Greifys
the Statute and of the Law may herein be fatisfied. Cafe.

Now I hope I have fully inftructed the Commiffioners,
wherein they may learn whom to imprifon, when to fine,
and how to amerce in a legal and orderly fort, and accor-
ding to the ancient and approved Rules of Law, and of the
grand Charters for in thofé things they are to direct their
difcretions by the faid Rules, and they are to be guided
thereby, and are not to proceed therein according to their
own wills,

And herein I thall conclude the Second point of this part
of the Law, that is, That Commifiioners of Sewers have
power to imprifon, to fine, and to amerce; And that B.
for refufing to obey their Order was jultly imprifoned,
and C. was as juftly fined: And for the reafons and caufes
aforefaid, the Commiflioners in their difcretions, though
the offences of both were alike, yet they had power to
imprifon the one znd to fine the other. And now I do
intend to procecd to the Fourth Point of my Cafe, and
the Third Point I intend to handle in a more convenient
place.

Diflrefs.

HE Point of Diftrefs in my Cale is grounded upon 4 Point.
thefe words of this Law, viz, And all thofe parfors
and every of them to tax, affefs, diftrain and punifh, ds well
within the Metes, Limits and Bounds, of old time accuftomed,
or otherwife, or elféwhere within the Realm of England.
* Aa 2 Three
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Three forts of Diftreffes.

Firft, There be divers kinds of Diftrefles ("oiz.) Judi-
cial, which always iflueth out of the Rolls of the Court.

Secondly, Minifterial, and fuch Diftrefs is to be perfor-
med by the Officers of thefe Laws, without any judgment
direfting the {ame.

Thirdly, And there is a Diftrefs of Common right, not
given nor awarded by Judgement in Court, or by War-
rant of the Commifiioners, but incident to the thing it
felf.

And Firft of the judicial Diftrefs which is awarded by the
Court upon a prefentment found of a Nufans, or in the
recovery of an affize of Nufans, or in an Ation of the
cafe, as it appears by the 42 Affiz. plac. 15. 32 Edw.3.23:
and 7 Henr. 4. 8. there a Diftringas ad Amovendum fhall
be awarded to remove the Nufans; and fo in cafe of a de-
cay prefented : As if 7. S. fuffer a Bank or Wall to de-
cay, and that be prefented, a Diffringas ad reparandum
fhall be direéted to the Sheriff to diftrain 7. S. to repair the
fame.

Secondly, A Diftrefs Minifterial is where one is affeffed
or rated to pay a certain fum of moncy towards the repair-
ing of a Wall, Bank, Sewer or Goat; here upon Warrant
from the Commiffioners of Sewers, the Officer exprefled in
that Warrant to diftrain the cattel of the party which ought
to pay the faid Rate and Sefs, and which did negle& to pay
the fame: And yet where there is a Rate and Sef8 impofed
upon one by the Commiffioners of Sewers, F'am of opini-
on that the Colle&or or Officer may diltrain therefore withs
out any exprefs Warrant from the Commiffioners {o to dos
and my reafon is grounded upon the Statute which is this,
becaufe the Statute and Commiffion which be the general
Laws, do of themfelves in this cafe give a Diftre. And
thepefore in thefe cafes, the Warrant of the Commifiioners
is fuperfluous, like to the Cafe in. 20 Eliz. Djer: fol. 362.
where a fine was levied of Lands, to the intent that 7. 8.
{hould have and receive a yearly Rent thercout, although

in
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in the conveyances there was no mention made, that the
party might diftrain for the fame: Yet in that Book it is
mentioned to be adjudged, That the owner of that Rent might
diftrain for the fame, %emu_{e the Statute of 27 H. 8. in that 27 H. 8.
Cafe gave a Diftrefi : Upon which Statute the faid convey-
ance was grounded. So if there be two Coparceners (o
whom Land doth defcend, and they make partition, and
for more equality, fhe that hath the better part doth grant
to the other and her Heirs a yearly rent out of her Land,
but limits no claufe or power of diftrefs, {he to whom this
yeatly rent is granted may diftrain therefore : And fo may
a Bailiff diftrain for an amerciament in a Leet without a
Warrant, becaufe the general Law gives a diftrefs in thefe
Cafes..

Thirdly, And as touching a Diftre§s of common right,
It is in cafe where one doth hold his Land of his Lord as
of his Manor, to repair a Bank, Wall or other Work of
Sewers 5 the Lord of whom thefe Lands be holden may
diftrain his Tenant of common right to compell him to make
thefe repairs; and the Diftrefs given 1n the faid Cafe of
the Coparceners,. and in'the faid cafe of amerciament in a
Court of Leet, feem-both to be diftrefles of common right :
And that the Law is, that a Diltrefs lieth for a Rate, Lot.
or Tax impofed by the Commiffioners of Sewers, it is ma-
nifelt by the Cafe of Rook’sin CooK's 5th Report, which is full Reoks Cates
and dire authority in the point.

But yet note, That the Officer before he di-
ftrains, ought to-give notice of the tax to the
Party, and demand it,. Style 13. Style 13

In what place a Diftrefs is to be taken.

1 OW touching the place where thefe Diltrefles are to
]_\ be taken, comes nextinto our confideration, where-
in the quality of the matter diftrained for, and the power
from whence the diltreiles are derived; are to be conlide-
red of.. Andi
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And therefore if a Lord do diftrain his Tenant Ratione
tenure, for to repair a Wall, Bank or other defence, this
diltrefs muft be raken on the Ground holden by this Te-
nure and not cllewhere, for thefe Grounds are chargeable
therewithall, as the opinion of Juftice Syliard is 21 Ed. 4.
fol. 38. But not as that cafe is, but in point of Tenures
for there the cafe was, That a prefentment was found iw bec
verba videlicet Juratores prefent’ quod eft communis Regia via
in Parochia Sanii Martini in Campis in Coms’ Middlefex in-
ter Hofpitia Epif¢’ . Dunelmenjis & Epife' Normich totaliter
Supernndat’ aquis &« quod tam dowmini [pirituales quam tempo-
rales & jﬂfﬁ‘fﬂrﬁ domini Regis & Servientes ad legem &
ommes alii Legis miniflri & omnes alii per viam illam verfus
Weftmonafter itinerantes pro legibus domini Regis ibidem mi-
wiftrandis & obfervandis [éping impediuntur per guod via illa
totaliter fuperinundata exiftit exceffu emanationis aque pluvia-
lis ibidem remanent’ quam quidem aquam Epifiopws Norwicen-
Jis ratione tenurs fue ibidem evacuare debuit & quod ipfe &
omnes predeceffores fui ratione Tenure fue ibidem evacuare
debent : And in this cafe T take it the Land was charged,
not as in refpet the Bithop of Normich did hold the %"ame
of fome Lord by the Tenure, to repair the Sewer to avoid
the Water; but his Land ftood charged with the fame as a
charge impofed thereon by Cuftome or Prefeription, as by
the Prefident it {elf appeareth 5 for if the Bithop of Norwich
had been by the Tenure of his houfe or Lands bound to
avoid the Waters, there needed no Prefeription to have
been alledged.

Alloin 5 H. 7. fol. 3. there is a like Prefentment made
again{t an Abbot, @wod ipfe & predeceffires [ui, ought to
repair a gutter ratione tenure terrar’ fuar’s but becaufe in
that cale the Prefentment did not fet forth where thofe
Lands lay which were charged, the Prefentment for thae
caufe was holden to be void: So that there is a great diffe-
rence between a Tenure charge, and a charge impofed up-
on Land by Prefcription; For in the cafe where a Tenant
holdeth his Land to repair a Bridge, Wall or Bank of the

Lord
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Lord of the Fee, The Lord in this cafe may diftrain the Te-
nant of common right by the Commonlaws of Exgland : But
where ones Land is charged by Prefcription and Cuftome,
there is no remedy to force and compell the Tenant to do
the repairs but by Prefentment, and upon a Prefentment
procefs may be awarded again(t him to diftrain him to make
the repairs.

And if upon a Prefentment made by the Laws of Sewers,
7. S. is charged to repair a Sewer, and a Difringas ad repa-
randum be awarded againft him, the Sheriff may diftrain
the party in any place within the power of the Commiffion
of Sewers. But this being a judicial Diftrefs which iffueth
out of the Rolls, the Juftices arc tied to the limits and
bounds of the Commiffion; Yetin 19 H. 6. fo/. 7. the cafe
was, That the Admiral of England hath jurisdidion in cau-
fes arifing onely on the Seas, and he hath no jurisdiction or
power to meddle with any thing done wpon the Land : Yet up-
on a Prefentment made in the Admiral Court one was Pre-
fented and Amerced, and a diftrefs for this amerciament was
taken on the Land, and exception was thereto taken, that
the diftrefs was taken out of the jurisdittion of that Court:
But there Newton chief Juftice and the reft of the Juftices
faid, That the power of the Adwiral to hold plea was reftrai-
ned by Statute to matters arifing on the Seas, but Executions
were not fo.

And 1 have farther obferved by the Book of 8 R.2. Fitz- g z. ...

ker. Avoury 253. that where no place is certainly prefcribed
to diftrain in, that in fuch a cafe the diftrefs may be taken
in any place within the power and jurisdition of the Court,
out of which the Writ or Warrant of diftres doth iflue
As if one be amerced in a Court Leet or 1n a Court Baron,
he may be diftrained for thefe amerciaments in any place
within the jurisdiction of thefe Courts; and for an amercia-
ment fet and impofed in the Sheriffs turn a diftres may be
taken for it in any place of the County; for fo far the
power of that Court doth extend it {elf.

Yet

1o M &
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Yet quere whether a diftrefs can be taken for
an amerciament in a Court Baron, 1n any o-
ther part of the Manor, fave upon the Lands of
the Offender : For in Pill and Tower's Cafe,
Mich. a2 Eliz. C. B. it feems to be the opinion
of all the Juftices of that Court, that fuch a di-
{trefs was not lawfull, unlefs there were a Pre-
fcription for it; and in fuch cafe fome of the
Juttices held it good : buc WWalmefly denied that
the Lord could prefcribe to diftrain for fuch
amcrciament , anywhere within the Manor ;
Crooke, Eliz. 792.

But in the cafe of a fefs, rate or tax impofed by the Com-
miffidners of Sewers, a diltrefs for any of thofe may be taken
in any place within the Realm of England; for in this cafe
the diltrels is meerly grounded upon the Statute, and is
bounded by the {fame limits, which is as large as the Realm
of England: And hereupon by this conftrultion made in
this legal manner, all the words in the faid claufe of this
Statute have their full operation.

And although in Rook’s cafe the diftrefs was there taken
on the ground charged, yet that doth not prove but that a
diftrefs might have been taken in any other place; for I ve-
rily take it, that the place where the diftrefs was taken, in
that cafe was not intended any material point, though in
my fucceeding argument for another purpofe I fhall make
it one. So that my opinion touching diftrefles to be ta-
ken in cafesof Sewers, appears to {tand upon thefe three di-
ftinttions,

Firlt, that the Lord of whom the grounds be holden to
make the repairs, muft diftrain on the grounds fo holden,
and not ellewhere.

Secondly,
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Secondly, That upon a Diftringas ad reparandum or Amo-
vendum upon a Prefentment, which iflueth out of the Rolls
of that Court, and is a judicial procefs, a diftrefs muft
thereupon be taken within the bounds of the Commiffion
of Sewers Ex congruitate.

Thirdly, A diftrefs for a rate, or fes, or tax affeffed
and impofed by the Commiffioners of Sewers may be taken
in any part or place within the Realm of Exgland; for this
is a diftrefs grounded upon the Statute, and is as large asthe
extent thereof. And fo the difference appears where the
diftrefs is guided by the Commiflion, and where by the
Statute.

Whole goods may be difirained.

T comes now in turn to be handled, whofe goods may

be diftrained and taken within thefe Laws. For the
words of diftrefs be put fo generally in this Statute, that
they muft receive their expofition by the Rules of the Com-
monlaw, in regard thefe Laws do give no fpecial direction
thereins and therefore the diltrefs mentioned in Rook’s cafe Rosk's Cate.
may in this place be queftioned: For there Carter was af-
fefled, but the goods of Rook's were diftrained and taken
for the faid affefs, and no challenge or exception was there
made of it; and no marvel, for it was {pecially found that
the goods were taken and diftrained on the grounds char-
ged, for otherwife that diftrefs had been tortious; wherein
I take this diverfity, That where grounds are chargeable
to repairs of defences, and a Sefs is thereon impofed by the
Commi{Jioners of Sewers, the goods of a Stranger may be
taken therefore on the grounds fefieds and this is warran-
ted by Rook’s cafe. But Rook’s being a Stranger, his goods
could not in any fort have been taken for the Sefs impofed
upon Carter, but onthe grounds charged: and the like Law
for Rents and Services ifluing out of Lands, the goods of
a Stranger Levant and Couchant on the grounds {o holden
may be diftrained for Rents and Services, by 7 H. 7. 2. and 7 7. 7.
ix H. 7.4 Bb Butr's 7
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But put the cafe a little farther; that in the Seffions Cour:
of the Sewers, 4. B. is amerced for Non-payment of his Sefs
towards the repairs of a'work of Sewerss and in this cafe [
am of opinion, that the proper goods of A. B are to be di-
ftrained for this-amerciament, and not the goods of a Stran-
ger going on his grounds chatged to the faid affefs, becaufe
this amerciament is a collateral charge, which falls on the
perfon of the offender who was to pay the affefs, and doth
not in any fort charge the grounds: and' this opinion hath
warrant from the cafe in 41 Ed. 3. fol. 26, Br. Leet 4. for
there A B. was amerced in a Court-leet, for receiving
and keeping one in his Houfe which was not {worn to the
King 5 in which. Cafe it was holden, that no Goods could
be diltrained for this amerciament, but onely the proper
Goods of the Party amerced, although the Goods of others
were levant and couchant on his Ground : And farther in
proof of my faid opinion, the Cafe of the Lord Crommwel
in 15 EL in Dyer, f. 322. doth come fully thereto, which
is, Thata Replevin in an avowry was made for a pein and
forfeiture of ten fhillings, due for the breach of a Bye--
law, Contra ordinem Curie, and alledged to make Bye-laws
within the Manor by the cuftome thereof: In which CGafe
it is apparent, that the proper Goods of the Party are to
be diftrained therefore, and not the Goods of a Stranger
levant and couchant on the Grounds.

And inthe 47 Ed. 3. fol. v2. the Prior of Tézdal's Cafe,
where the Prior was amerced, and another Man’s Goods
were taken and diftrained on the Grounds of the Prior‘for
the faid amerciament, and-the diftres was not well ‘taken 5
and {0 my opinion may be conceived;’ that for-an affe(s the
Goods of a Stranger may be diltrained on the Grounds
charged, but may not there be taken for a fine oramercia-
ment, which be collateral duties, and attend’upon the
Pérfon, and do not charge the Soil: - |

Although the Goods of a Stranger;fhall not
be diftrained for an amerciament; - though they
Aare:
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are levant and couchant upon the Lands of the
Party amerced ; yetby the opinion of Brampflon,
Chief Juftice; B. R. 17 Car. 1. the Goods of an
Undertenant may for an amerciament fec upon
his Landlord ; and that wichout any particular
cuftome to warrant it : As where a cuftomary
Tenant is amerced for not repairing, in thatcafc
he held, that the Goods of his Under-tenant le-
vant and couchant upon the cuftomary Lands
may be diftrained for fuch amerciament ; March
161. Thorne and Tyler's Calc; ZTamen quere, for
the reafon of that Cafe in 41 Ed. 3. 26. that the
amerciament falls on the Perfon of the Offen-
der, and the caufe of the diftrefs doth not arife

ratione Joli, as is faid in Br. Leet 4. holds as well 5~

in the- Cafe of the Under-tenant, as of a mere
Stranger; But if this opinion of Brampfion be
Law, by the fame rule, the Cattel of an Under-
tenant of. a Perfon amerced 1n the Court of
Sewers, if they are levant and couchant upon
his Lands, may be diftrained for fuch amercia-
ment.

This difcourfe being thus ended, I fhall now enter into
a matter of greater moment 5 and yet becaufe thefe matters
be frequent in bufinefles of the Sewers, that which I {hall
here pretermit I will in- {fome other place more fully dif-
courle of,

Bb 2 Goods
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Goods [old.

HE farther matter of this point will reft upon this,

whether Goods diftrained and taken for a Sefs and

Rate of Sewers may be fold, or not 3 which point hath:

been ofiner practifed than the Law truly decided : But be-

fore 1 (hall touch upon the main, I will make an Ingrefs to

treat of fuch matters whereby the property of a Man’s Goods
may be altered without his confent.

And firft, at the Common-law, if a Man’s Goods be
wrecked, waived or taken as ftrays, or fold in Market
overt, the property may be altered.

Secondly, by Cuftome, as in London upon a Foreign
Attachment Goods may be attached and fold to another
and in 10 EL Dyer, fol. 279. b. a Cultome is alledged to
be in Tork that Foreign Goods there bought and fold' are
feifable by the Corporation, and fo in cafe of a Heriot
Cuftome.

Thirdly, But the King by his Charter cannot take the
properties of my Goods from me, as in the Cafe of Londoz
Cook’s Rep. the Cafe of Aufter and Waltham, where King
Henry the 6th granted to the Corporation of Dyers there
by Charter, That if upon fearch they fhould find any Clothes
died with Logwood, that they [eife them as forfeit 5 but re-
folved, that this Grant was in that point void.

Fourthly, By a Bye-law in:a Court-leet or Baron, the
property of my Goods cannot be taken from me.

And fifthly, By a judgment again{t one at the Common-
law, although a Man's Perfon nor his Lands were liable:
thereto, yet his Goods were.

Thefe five Grounds being firlt taken, I fhall now exa-
mine the particular of our Cafe in queftion touching the-
Law made by the Commiffioners for fale of Goods 5 and a-
gainft this fale many things may be alledged,

Fir(t, This Statute I reade on gives a diftrefs, and a di-
ftrefs i but a gage or pledgs, and cannot be fold 5 for if a

Lord
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Lord diftrain his Tenants Cattel for Rent and Services, he
. cannot fell the Diftres : And although in 10 & 11 Eliz. Djer 280,
Djer, fol. 280. a return irreplevifable was awarded to the
Lord or Avowant, yet he cannot fell this diftrefs, nor work _
them by the opinion of that Book. e

Secondly, The Statute of 7 Fac. cap. 20. Raftal Marfbes 2. !
and Fens, doth ena&, that a Commiffion in the nature of 7 f«. 20
this of ours fhould be dire&ed to the Bithop of Norwich,
and others for the recovery of Fen-grounds ;5 where for an'
affefs impofed, and for Fines and Amerciaments, exprefs
power is given by that Statute to fell the Party’s Goods
which doth refufe to pay, Erge, without fuch an exprefs
claufe a fale of Goods could not have been lawfull.

And by the Statute of 1 and 3 Fae. the forfeitures of't &r 3 7o 08
Alehoufekeepers may be levied by fale of their Goods, by My
the exprefs letter of thefe Laws : and (o it may be inferred, I
that our Statute wanting fuch an exprefs claufe to authorifc
a fale, therefore no fale can be.

But much may be faid to the contrary ; for although in
cafes of fale the Laws be tender, yet it 1s plain, that both
our Common-law, Cuftoms and Courts of Juftice daily ufe
them, and are frequent in thofe {ales: And we know that i
a diftrefs is properly a pledge to be detained till fatisfaltion 1
be made, and then to be reftored, and is not to be fold :
Yetin 3 H 7. fol. 4. adiftrefs taken for an amerciament in 3 # 7.
a Leet or Law-day may be fold as well in the cale where
the Subje& hath by Charter or Prefcription the profits of _
the faid Courts, as where the King himfelf hath them ; and i
all the reafon which that Book yieldeth for it, is, becaufe -

they be the King’s Courts3 And {o it was likewife re-
folved in Godfrey’s Cafe,. Rolk 1. 76. and.the rea- &t 15
fon there given why fuch a diftrefs may be fold,

i1s, becaufe it is fora publick matter : But a diftrefs
taken for an amerciament in a Court-baron cannot be fold; ,
no. not although it be a Court-baron of the

King’s
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King's, Bulflrode’r. g3, And in 22 Az plac. 72,

s.and Cro. Mich. '8 Jac. 255, it'is faid, That if one re-

cover a debt in a Conrt-baron, 1he Gopds of the Debtor eonld
not ve fold tierefore s At leaft, if there be not a eufe

1. tome to warranc it 5 for by the opinion 1n Brown-

low 1. 41. 1t {ecems that Goods may be fold up-
51 -"ll Ilr .-’.:I'f-

ona Levari facias out of a Court-baron, | if there
be a cuftome for it.  Yet I have feen always in prac-
tice, that for debes and damages recovered in the County
Courts, the Goods of the Debtors have and be ufually fold
for them by Levari facias 5 and in my opinion this is ufed
per totawe Argliam : and a fale in fuch a cafe.in a Court-
baron by cultomeis good 5 and with this agreeth the Book
of 7 H. 4. fol. 27. and 21 H. 7. f. 40. in a Leet-court one
prefcribed and alledged a cuftome to have of every one
which made an affray within his Liberty,. a certain fum of
money, and prefcribed alfo to diftrain for it, and to fell the
diftrefs : and with this agreeth 11 H, 4. 14. and 11 H 4.

fel. 2. A diftrefs taken for the Knights Fees of the Parlia-
ment was {old.  Therefore now let us fee and examine well

by what authority our Officers of Sewers may fell the di-
{trefles taken. The words in our Statute which are moft
powerfull in this poine, be thefe, (viz.) To depute and af
i diligent, faithfill and true Keepers, Builiffs, Surveyors,
Collectors, Expeaditors, and other Officers for the fafety,
confervation, reparation, and making, repairing , reforming
arnd amending of 1he Premiffes and every of them, and io bear
the accompt of the CollsEors' and other ] nifters, of and for
tioe receips and laying out of ‘the money that fhall be levied and
paid in and about the fame : Here is the word (Lezy ) ufed,
and money levied is properly upon a fale, execution of
forfeiture 5 And the words of our Statute, go farther, (wiz.)
And to diftrain, or otherwife to punifh the Debtors and De-
tainors of the fawme by fines, awmerciaments , pains, or other
like means after their good difcretions 3 and no lilkelier means
to
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to thefe is there any, than to male fale of the Debtor’s
Goods for non-payment of his fefs, and it is confonant to o:
ther Laws : alfo in another part of this Statute are ud thefe
words, And the Clerk by the Commilfioners to be afigned 1o
bave two fhillings per diem of the rates, taxes, lots and
waives a8 fhall be affeffed or loft by antbority of the faid Cous-
wiffion, to be lévied and paid by their difcretions : And (o it
{feemeth by the very exprefs letter of this Law, the taxes,
feffes and rates may be levied by the difcretion of the Com-
miflioners, which if they pleale may be by fale of the Of
fender’s Goods : And in many parts of this Statute, the
Juftices of Sewers have power to make Laws, Ordinances
and Deecrees, ‘which being done according to reafon, fthall
be held for firm and inviolable :* And therefore upon juft
caufe in my opinion, the Commiflioners may make a Law
or Ordinance for the fale of Goods in furtherance of this
{ervice's and this being a' Law which tendeth {fo much to
the fervice of the Commonwealth, and is {o profitable and
commodious’ for the fame, it ‘is therefote good teafon to
extend the fame, and the expofition thercof, as far asthe
Letter and intent of the Letter fhall reach 5 which may be
as far as fhall ftand with reafon, and rules of other Laiws,
Statutes, Cuftoms and Ufages of other Courts which have
power in fale of Goods in caufes of this nature’ and is not

altogether without prefident : For in the Charter of Rozney C
Marfh, pag. 36, & 37. It is faid in thef® words'in a debate

between Hamo and Godfrey, Bt predicius Hamo concelfit pro
Je: & alits’ quod computabit cor’ vigint” guatnor Turat’ eled dg
patria fiper diftri@ionibus &< averiis capt’ preditti Godfred?
pro predic® Walliis ¢ watergangiis repar ab initio ifting pled
citi ufgne nune, &e. & diftrictiones illas [ecnitlum gitartis
tatens portionis ﬁl'.'.-.i contingent interim pro predict Walliis ¢
watergangiis reparandum ficit prediGF eft per predit® diftrice
siones quod Fdem Hamo & alfi fitisficient inommibus quvd 5
JniEum fuerit per prediti- comput’ inter eos'de firplufagio ye-
cepto' de averiis venditis' predic® Godfred;' vecallone predict,
Hereby it is manifeft; that FHimo the Bailiff (old the Cattciﬂ
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of Godfrey to make the repairs of the Walls and the Water-
gangess and our Statute gives power to the Commiffio-
ners of Sewers to doe after the cuftoms of Romney Marfh,
which by this prefident formerly vouched, warrants the fale

of Goods. _
And it was ruled in the Cafe of Combs and

Cheny, Mich, 24 Car. 1. B. R.chat the Commif-
fioners of Sewers may fell a diftrefs, Aleyz g2.

Yet herein 1 am of opinion, that the Bailiffs which di-
ftrain cannot Ex officio without a fpecial Warrant firft di-
re@ed to them for that purpofe from the Commiffioners,
make fale of Goods diftrained for a lay , tax or fefs of
Sewers; And I take it, it were a good Warrant for the
Commiflioners to make an advifed fpecial Law of Sewers for
{ale of Goods diftrained upon a juft occafion, before they
dire& any Warrant Ex fkbito to the Bailiffs, orfor any fuch
purpoie,

But now herein follows a matter of fome confequence,
and worthy the handling, That if by the Laws of Sewers
goods may be fold towards the repairs of thefe works, as
in my opinion they may, Then whofe goods may be fold
is the queftion next to be decided; wherein to be brief, I
am firm of opinion, That no geods can or ought to be {old
by the power of thefc Laws of Sewers, but onely the pro-
per goods of the party fefled and taxed, though the goods
and chattels of other men be Levant and Couchant on the
grounds feffed to the repairs: For I hold it not confonant
to reafon, nor that it ftands with any rule of Law, That
the goods and chartels of a ftranger fhould be abfolutely ta-
ken away from him, and fold for the dept and default of a-
nother man. And to this purpofe the cale put in the
3 El Dyer, f.199. may fitly be applied to this point, where
a cuftome is alledged for a Lord of a Manor to have and take
the beft Beaft which his Tenant had at his death; and if
fuch beft Beaft fhould be efloyned, that then he might have
and take the beft Beaft of any other Levant and Couchant

upon
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apon the Land ; and this was adjudged a void cuftome, as
to the goods of a (tranger to be made fubjelt to fuch a for-

feiture.

It {feems queftionable, whether the Rule,
That no goods can or ought to be fold by the
power of thefe Laws of Scwers, but onely the
proper Goods of the Party fefled and taxed, be
fo general, asis here fct down; For if a man be
taxed in refpect of his Land, and he {ells or lets
‘the Land to another, it feems rcafonable that
the Goods of the Affignece may be diftrained
and fold for the tax, becaufe the fame is a
charge upon the Land, into whofe hands foever
it comes; And the reafon here given by our
Reader why no Goods but thofe of the Party af-
fefled thould be fold, ziz. that it ftands not wich
any rule of Law, That the Goods and Chattels
of a Stranger fhould be abfolutely taken away
from him, and fold for the debt and defaulc of
another man, holds not in this cafe; for the
Affignee is not a Stranger to the Land, nor con-
fequently to the debr, for he takes the Land cum
onere 5 and this feems to be the meaning of what

193

is faid in Style 13. in the Cafe of Whitley and svke1s.

Fawfett, B.R. That for nonpayment of a tax
impofed by the Commiffioners of Sewers, the
Cattel of the Owner of the Land taxed, or of
his Affignee, may be diftrained and fold; Buca
Stranger’s Cattel upon the Ground cannot be

fold.
Cc Thus
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Thus far I have purfued my argument in difcourfing up-
on thefe diftreffes, and touching fuch matters as do depend
thereon, becaufe in my experience I have found them the
readieft part of the execution of thefe Laws; and I have
heretofore beheld much enormous proceedings therein,
both in the Commiffioners and in their Officers, and there-
fore I thought it very needfull to have treated thereon for
their better direion in thefe affairs hereafter.

Replevins.

ET as I find diftrefs to be the moft ufefull execution

of thefe Laws of Sewers, {o I have feen the procee-
dings therein much ftayed and interrupted by the ufual fuing
of Replevins, by which means the faid diltrefles taken bythe
authority of thefe Laws have been fet at liberty, and the
work of Sewers hath been much letted and hindred there-
by. And therefore the fifth point in my Cafe doth mini-
fter a good occafion to enter into the ferious examination of
them.

And now my intent is, to declare in what cafe a Reple-
vin doth lie, and where not; and furely this point hath
heretotore been much ftirred in, and not without fome
caulfe, for the very Statute feemeth to allow of Replevinsin
thefe words, (wiz.) That if any alfion of Tre[pafs, or any o-
#ber Adtion fball be atterspted againft any perﬁ:nLﬁ;r taking any
Diftrefs, or for any other thing concerning the Law of Sewers,
#hat the Defendant in fuch Adion may make Avonry,cognifance
or juftification, that the taking of the faid Diftrefs, Trefpafi or
other A, whereof the Plaintiff complained was done by the
anthority of the Commiffion of Sewers, for a Lot or Tax affefs
Jed by the faid Commilfion, or for other [uch al or caufe as the
Defendant did by the [aid Commilfion > And in what a&ion
can a man (o propeily make his avoury, Cogpnifance or Ju-
ftification as in a Replevin, being a word onely apt for that
attions and a Diltres is de fwa natura, properly replevifa-
ble by the Commonlaw: and for dire& authority in the

point,
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point, it appears in Rook's cafe, that a Replevin was there Rob's Cafe.
fued for the delivery of the diftrefs taken by the power of
thefe Laws of Sewers : But I muft here diltinguith, for Iam
of opinion a Replevin doth not lie, nor ought not to be
granted from the Sheriff, or any of his Deputies, for that
the Sewer is a Judicial Court of Record, and of greater au-
thority than the power of the Sheriff, which in thefe cafes
was but Minifterial 5 and the higheft authority that he hath
is but vicontiel, which is much inferior to the power of
this Commiffions and therefore the Sheriff is not of fuf-
ficient power to fuperfede a Court of higher power Yet
if one fue a Replevio, which afterwards in Bank was abated,
and a return of the Cattel there awarded, another Replevin
did lie by the opinion of the Book of 34 Henr. 6. fol. 37. 34 1 6.
and fo it appeareth by the Statute of Weftminfter, chap. 2.
but thefe new Replevins came out of the faid Courts where
the former was, for it is not likely, that the Sheriff could
malce deliverance by his Warrant of Cattel, contrary to the
award and return of a Court of Juftice in a Retorno baben-
do 5 and therefore by the fame Statute the Secunda delibera-
tione, is now to be awarded out of the Rolls of the Court
whence the Retorno habendo came: And if one would re-
emble this cafe with other authorities, and with the rea-
{on of other Book cafes of the Law, it will be made there-
by apparent, that the higher Court may take or remove a
caufe out of the inferior Court, but not E contra, neither
can the inferior Court fuperfede the fuperior : For if one
be impleaded in the King’s Courtat WWef¢minfter, and in com-
ing towards London he is arrefted in a Corporation Court,
he may be delivered thence by the power of the {uperior
Court to the which he was attendant, and the power of
the inferior Court thall be fuperfeded thereby, as the Law
is declared in divers of our Bookss By the which it is plain,
that ones perfon being in the privilege and proteétion of
¢the King’s Court, could not jultly be imprifoned by the
wer of an inferior Court: And in Stringfellow’s cafe in
3 Ed. 6. Dyer fol. 67. The goods of one were feized by the 3 Ed. 6.
Cc 2 Sheriff
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Sheriff by procefs out of the Chancery for a fubje&, and
after feifure, and before delivery thereof was made, a Wrir
of Prerogative came out of the Exchequer, rehearfing there-
by, that the King was to be ferved before any other, and
commanding the Sheriff to levy the fame on the goods of the:
{fame Debtor; And whether thefe goods that lay under the
power of a Procefs in one Court might be taken from
thence by the power of another Court, was the quefltions
and the better opinion therein, as I take it was, that they
could not, for that by the former Procefs they were privi-
l-.?Iged from all other Jurisdittions, powers and authorities,
efpecially if they were of an inferiot degree: Yet there be
two cafes which not being curioufly looked into make (hew
as if the Law were otherwife; the one is in the 11 Hen. 4.

fol. 2. where the goods of 7. S. were taken in Execution

by the Sheriff by a fiers facias which came out of the King’s
Court of Weftminfter, and the Sheriff fold them to 7. D.
and there was a Replevin fued in that cafe, but no delive-
rance made of the Cattel in Court: and the other cafe is in-
7 Hen. 4. fol. 28. goods were taken by a Levy which iffu-
ed out of a Court Baron, and they were fold by the Bai-
1iff, and there was alfoa Reeplevin fued, but no deliverance
made of the Cattel in Court, neither would the Court or-
der thedefendant to gage deliverance: fo that by thefe two-
cafts it may feem that a Replevin did lie, though another
Court had formerly the jurisdi&ion of the Cattel taken by
the diftref: But, under favour, 1 hope I fhall eafily re-
concile thefe Books, and fhall make it to appear that they
do not make againft my opinion formerly delivered upon
this diverfity, That when the Goods were feized or taken
by Procefs, and remained by the vertue thereof in the hands
of the Sheriff or of his Bailiffs, during that time no Reple-
vin did lie in the cafe; but after fuch time as the goods-or
cattel were fold away, as in the faid two cafes formerly al-
ledged they were, then againft the party that bought them,
or any other, a Replevin'did lie in the cafey for after the
fale they were out of the protection of the former parties,

and
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and then a Replevin might well take hold of them, being
out of all other Jurisdiction. ~ And the fame d:fference 1
take in this cafe of the Sewers, that is, That fo long as
goods diftrained by Warrant and Procefs out of this Court
of Sewers remain in the cuftody thereof, they be not re-
plevifable by the Warrant of the Sheriff or of his Deputies,
but after they be fold away, then by the fale thereof they
are out of the protetion and privilege of the Court of Sew-
ers, and then the Sheriff may caufe them to be delivered
by Replevin. Yet it may be objefted unto me, that in
Kook’s cafe a Replevin was taken againft him which detain-
ed the diftrefs by Warrant of the Commifiioners of Sew-
ers; it is true, the Book is fo, which cafe I admit, and
that the Replevin was well granted there ; yet Itake it, it
doth not contradi® my faid opinion, becaufe there Carter
was aflefled, but the goodsof Rook’s were taken and detain-
ed for the Sefs, and Rooks did fue the replevin, which he
might well do, becaufe again{t him or his goods there was
not any Law of Sewers extant or in force, neither was he
or his goods within the privilege or jurisdiftion of thefs
Laws of Sewers: But if Carter's Cattel had been taken;
who was the very party fefled, he could have had no Re-
plevin from the Sheriff or his Deputies to deliver his
Cattel.

Bur although a Replevin doth not lie in the cafe afore--
faid from the Sheriff or his Deputies, Ex officio to deliver
a diltrefs of Sewers, yet out of the King’s Court at Wef2-
minfter a Replevin doth lie in thofe cafes: And the Charter

of Romney Marfb pag. 18. doth afford us in this cafe a very Ch. Romney

good Prefident; for there complaint was made to the King,
fetting forth thereby, That whereas his Highnefs had ap-
pointed and authorized Henry de Bathonia to be his Juftice,
and to determine the differences depending and touching:
the repairing of the defences of the faid Mar/h, he had or--
dained, that diltreffes might be taken according to the
a4 Jurators, Ita guod nullus vicecomes ant alins balivws mofter

intromittat in diffridtionibus. illis, tu tamen (meaning the.
Sheniff




198

gt Ed. 3.

Leflura Tertia.

Sheriff of Kent) nibilominus diftriGiones illas propter hoe
faifum per vigint’ quatior Juratores in prejudicio cﬂ#ﬁderg;,-:..
onis eorundem reluxafti, 1ibi igitur precipimsus quod diftrigi-
onibus illis in nullo te intromittas 3 and in the fame Charter
the like matter is there alf® {o determined of pag. 7. By
the which may be colletted, that the Sheriff Ex officio might
not meddle with fuch diftrefles: and in the {fame Charter,
pag. 8. the words be farther, Quod fi quis de confideratione
predi’ diftritionis [e injufte gravar’ fentiret & inde congue-
ri wellet ad ipfum Dominum Regem querelam [uam deferret ¢
ipfé in Curia fua juftitiam fieri fucere reférvaffet 5 whereby it
is manifeft, that a Replevin lay for a diftrefs taken in the
King’s Courts, for that they be of a fuperior authority and
juri{diction to thefe inferior Courts of Sewers: And therefore
the Replevins which our Statute aims to giw: way to, are
intended to be taken out of the King’s Courts, which in
Law and Juftice ought to be obeyed, and not from the
Sheriff or his Officers by virtue of their Office onely.

But in my cale the Commiffioners made a Law, that the
goods of 4. fhould be fold without allowance of Replevin,
which is a good Law upon the diftin&tions and diverfities
aforefaid; that i, that 4. who was the perfon affeffed
might not have or take a Replevin becaufe he was a per-
fon bound exprefly by the Law, nor that the Sheriff’ or
his Officers Ex Officio might grant a Replevin to deliver
the fame, being under the power of this Law of Sewers,

But the King’s Courts at Weffminfter may in thofe cafes
of Sewers deliver the diftreffess and this conftru@ion made
of this Statute, as [ take it, ftands with Laws and Reafon,
And in the 31 Ed. 3. Brook, Replevin, plac. éo. the Cafe
is put, a man did grant to 4. B.a rent out of his grounds,
with power that if it were behind that he might diftrain
therefore, and detain the diftrefs againft gages and pledges;
and yet it was adjudged, that if the rent were behind and
the grantor diftrained, he could not detain this diftrefs a-
gainft the Replevin: Yet here were the dire words of the
party himfelf to the contrary, but his words could not o-

verrule
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verrule the Law: So that vpon all thefe matters, I hold
thefe Tenents following.

Imprimis, To make a general Law to reftrain all Reple- 1.
vins, granted either from the Sheriff or the King’s Courts,
is no good Law or Ordinance of Sewerss for that Reple-
vins de jure are in fuch cafes grantable out of the King’s
Courts, and fuch a general Law {avours too much of oppref-
fion, in ftopping up the Gates of Juftice,

Secondly, For a Sheriff or his Deputy to grant and a- 2.
ward Warrants of Replevin Ex Officio, to deliver goods or
cattel diftrained, and detained for a Tax and Law of Sewers,
is in my opinion againft Law, and need not to be obeyed,
for that the diftres was Swb proteione fuperioris Curie,
which is of a higher degree than a Sheriff’s Minilterial War-
rant,

Thirdly, If a diftrefs be taken and fold for a Sefs of Sew-
ers, a Replevin lieth againft the buyer, for by the fale the
goods and cattel were put out of the proteition of the
Court of Sewers.

Fourthly, If a Rate or Tax be impofed by the Laws of 4
Sewers upon 7. . and the goods of Fob# a Dewns be taken
therefore on the grounds of 7. 5. which were charged, 7. D.
may fue a Replevin of his faid cattel from the Sheriff, for
that he nor his goods were not exprefly bound by the Laws
of Sewers.

Fifthly, A Replevin lieth out of the King’s Courts of
Weftminfler, to deliver a diftrefs taken and detained by the
Laws of Sewers, for that they be Courts de altiore natura,

Agreeable hereunto is the Opinion of Heath
Juttice B. R. 1n the Cafe of Commins and Maf-

fam, That the Proceedings of the Commiffio-

ners of Sewers are examinable in the King’s
Berérbg upon a Replevin broughe there; March sucbase.
198.
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Sixthly, A diftrefs taken by a Lord on his Tenant for
not repairing a work of Sewers, v{hmh by the Tenure of
his Land he ought to do and repair, the Tenant may fue
a Replevin from the Sheriff Ex Officie to deliver the di-
{trefs, for that this diltrefs was not taken or detained by
Warrant, Judgment or Decree of Sewers.

Seventhly, If upon a Judgment givenin the King'sCoure,
or upon a Decree made in this Court of Sewers, a Writ
or Warrant of Diftringas ad Reparandum, or of that nature
be awarded, and the parties goods be thereby taken, thefe
goods ought not to be delivered by Replevin to be taken
either out of this Court, or-out of any other Court of
the King’s, becaufe it is an Execution out of a Judgment,

Eighthly, Although one grant a Rent out of his Land
with claufe of diftrefs, and with Grant or Covenant that
the Grantee might diftrain and detain this diftrefs till he
{hall be fatisfied his Rent, Yet a Replevin lieth in that
Cafe,

A perpetual charge.

O now 1 have fully and at large declared my Opini-

on touching difltrefles and replevins; wherein, I hope,
I have fully fatisfyed the firlt point of my Cafe: I intend
therefore now to. proceed to the fixth point, which con-
cerns charges and fales of Lands to be made by the Com-
miflioners of Sewers by the power and authority ‘of this
Law,

And Firlt, I fuppofe the quefltion may be extended to
this, that i, Whether the Commiffioners of Sewers can im-
pofe a perpetual charge upon Land to repaira work of Se-
wers for ever by the power of thefe Laws,

I do here acknowledge, that thisis a knotty Point, yet
{omething may be alledged in maintenance of this Opinion
affirmatively: For in the parts of Holland in the County
of Lincoln, almolt every one knows which part he is to
repair and maintain in perpetuity; And Experientia ¢ft op-

tima
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tima interpres verums And it appeareth by the Charter of
Romney Marfh, pag. 12. That the ufe there was to impofe:ch. Romre
perpetual charges on fingular perfonss For the words there Marfh, p-12.
be thefe, Furatores per eor' facrament’ wienfurabunt per pers
ticam omenes tervas & Tenementa que infra dittum Marifeun
periculo fubjacent quibus menfueration fadis viginti quatuor
per commmnitatens priws elecfi & jurati habito refpectu ad quarn-
titatewms Walliar' terrar’ & Tenement' que periculo. fubjacent
per eor’ facrament’ ordinabunt quantum ad predicarnm Walli-
ar’ fuftentationem & reparationem faciend & fuftinend’ ad
guenslibet pertineat, ita quod proportion’ acrar’ terrar periculo
Jubjacent’ fFngulis affignetur fua portio perticar’ & predict af-
fignatio fiat per locos certos ita ut [fietur ubi & per que
loca, ad quantum, [(inguli defendere temeantur. Thele words
in this Charter fesm to be plain, That by the Laws efta-
blithed in Romney Marfh, the Commifiioners had power to
affign to every man his portion to repair in perpetuity s
but I find no fuch words in our Statute: And whereas it
may be faid, that our Commiffioners have power to make
fale of the Lands; Erge, They may charge them perpetu-
ally 5 but this is a won fequitur for that, for the fale they
have exprefs Warrant, but not {o for the charges And pow-
ers and authorities muft be duly purfued, and are not to be
taken by equitable or argumentable collections or implica-
tions, fo that it may feem the Laws of Scwers were never
held fo perdurable as to bind mens Lands with perpetual
charges: And therefore this difference I take, That by the
cuftome of 2 Town or Countrey, every one may know his
particular portion, which the owners of grounds are obli-
ged and bound to repair perpetually ; but without {uch a
Cultome it hath been held, That the Commiflioners of Sew-
ers cannot bind any mans inheritance to a perpetual charge,
by any power or authority given by thisStatute; but in the
(id cafe of Rommey Marfh, the Cuftome there maintained
this point : yet Nota bene verba hujus Statuti, which bethefe
(viz.) Andtomake and ordainStatutes, Ordinances and Pro-

wifions from time to time as the cafe fball require, for the
Dd [afegard,
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Jafegard, confervation, redrefs, correiion and veformation o

the Preniffes and every of thewe, andthe parts lyingto the fame,
aeceffary and behoofefull, after the Laws and Cuftom:s of Rom-
ney marfh i the County of Kent, or otherwife, by any ways
or zueans afier their own wifedows and difcretions: Thefe ie
the words, and this is the claufe which muft make good this
perpetual charge, for that it doth formerly appear, that
fuch like Laws and Cuftoms there were in Romney Mar/h
as this 183 and therefore I may conclude this point, that the
Commiflioners in imitation of the {aid Ordinance of Rom-
ney Marfh, may make Decrees to bind Lands to perpetual
chargess Yet Sir Edward Cook in Keighley's cafe fets it down
asrefolved, That the feveral Carmmiffionersof Sewers through.
out all England, arewotbound to purfice the Lawsand Cuftoms
of Bomney Marfh 5 but in cafe where fome particular place
within their Commi{lion have fuch Laws and Cuftoms as
Romney Marfh hath, there they might purfue them. But
in my own Opinion, the Commiffioners may, ifthey pleafe,
make Ordinances and Laws like to thofe ot Rozwey Mar/h,
where there hath not been-any fuch afe; and the words.
of the Statute, as I take it, will bear that conftru&ion 5
and the faid Opinion of Sir Edward Cook, is not dire@ly a-
gainft this. And upon Decrees for fales of Land, it is ufu-
al in thofe Decrees to bind thofe Lands to the perpetnal
repairs.

Sales of Lands.

HE words of the Statute which be made for fales of
: Lands be thele, Provided always, That if any perfon
or. perfons being affeffed or taxed to any lot or charge for any
nds, Tenememts or Hereditaments within the Limits of any
Commiffion hereafier to be direied, do not pay the faid lot and
charge according to the Order and Affignment.of the Commilfe
oners, baving power of the éxecution of the faid Cﬂm’[ﬁ:{i
&c. by reafon whereof if it [ball happen, the faid Covsrilfio-
uers for lack of payment of fuch lot and charge to decree and

ordain
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srdain the [aid Lands and Tenements from the owmer or ot
mers thereof, and their Heirs, and the Heirs of every of fﬁsw;
to any per[on or perfons for term of years, verm of life, in Fee
[euple, or Fee tail, for payment of the fame lot and charge :
Thesn cvery fuch decree and ordinance [0 by them made, ingroffed
in Parchment, and certified under their feals into the King's
Cowrt of Chancery, with the King's royal affent had to the
Jame, fhall bind all and every perfon and perfons that at the
making of the fame Decree bad anyintereft in fuch Lands, Te-
wements and Hereditaments in ufe, poffelfion, reverfion or re-
mainder, their Heirs and Feofftes and every of them, and
#ot to be in any wife reformed, unlefs it were by anthority ir
ﬂ#fiﬂmﬂ#t kereafter to be fummoned and holden within the
ealns.

And alfo that the fame Laws, Ordinances and Decrees to
be made and ordained by the Commilfioners, or any [fix of them,
by authority of the faid Commilfion, fhall bind as well the
Lands, Tenements and Hereditaments of onr Sovereign the
King, as all and every other Perfor and Perfons, and their
Heirs, and fuch their intereft as they fhall fortune to have in
any Lands, Tenements and Hereditaments, or other cafual
profit, advantage or commodity whatfoever they be, whereunto
the faid Laws, Ordinances and Decrees fhall in any-wife ex-
send, according to the true purport, meaning and intent of
the faid Lamws.

This Claufe or Provifo was {trangely placed in this Sca-
tute, as if this Statute had not been the firft Father of ir,
and as if this Law had made {ome addition to a former'Law :
But I take it, that this Statute was, and 1is, the firft and
onely Law which gave fale of Lands in Cafes of Sewers, and
this Claufe ftands upon thefe four Pillars.

Imprimis , For what canfe Lands may be fold by the
Commiffioners of Sewers.

Secondly, What Lands are to be fold within thefe
Laws.

Thirdly, What Perfons, what Eftates and Interefls are
to be bound thereby.

Dd 2 Fourthly,
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Fourthly,, To what Perfons thefe Lands may be fold ot
decreed. . .

The Statute is, Jf any Perfon [effed do not pay 5 Whereby
it is manifeft that the Lands are to be fold for {efles and
charges impofed by the Commiffioners which lieth in pay-
ment onely, and they may not be decreed away for any o-
ther caufe ‘or. matter : -And therefore if one hold his Land
to repair a Wall, Bank, Sewers or other work of Sewers,
and he negle& to repair the fame, the Commiffioners of
Sewers cannot for this caufe decree the Lands away from
the Owner, becaufe this charge lay not in payment : And [
cannot gather out of the words of this Statute, that Lands
can be decreed for any caufe than for non-payment of a lot
fefs or charge, by reafon this Word payment is reiterated
three or four times in this branch of the Statute, and no o-
ther words be coupled with it to infer any other or largen
expofition. .

If 7. 8. do hold his Lands of the Lord of a Manor, by
the payment of twenty fhillings yearly or other fum, ta-
wards the repairs of a work of Sewers, and he do negle& to
pay the fame, whereby the Work is unrepaired, ‘although
this is a charge which lieth in payment, yet becaufe it grows
due by Tenure by the Common-lay, and was ot impofed
by the force of this Statute, therefore the Lands of 7. S.
cannot be decreed from him by the non-payment thereof,,
by the tenor and virtue of this Law of Sewers.

But if the Lands of one be generally charged to repair
fuch a Wall or other work of Sewers by. prefeription ,
govenant or otherwife, and the Commiffioners impofe a
fefs and rate upon him to repair it, and he do not, there in
this cafe, althoughthe charge was ]? the rules of the Com-
mon. Laws, yet becaufe the fefs and rate was fet upon him
by the power of this Statute, I am of opinion, that for ne-
gleé of payment-the faid Lands may be fold by the Decree
of the Commiflioners of Sewers.

So- if one do hold-his Lands for-the payment of twenty
fhillings to repair a Bank, and the Commiffioners of Sewers

; do:
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do order the Party to pay the twenty fhillings at a time by
them prefcribed (not being contrary to the ufual days of
payment ) and he do neglet to pay, The Commiflioners
may decree his Lands from him, becaufe this charge, by
reafon of the faid Order, had got the force and power of
this Statute.

If a charge be generally laid upon a Townfhip, Hundred
or Rape, which is not paid according to the Commiffio-
ners Order, no Lands can be decreed in this cafe, becaufe
no Perfons or Lands be in this cafe particularly charged, and
the Decree of the fale muft be directed by, and depend up-
on the fefs : but if after the general fefs be laid, the fame
be after aflefled upon particular Perfons by particular fums
by the faid Commiffioners, then upon default of payment,
their Lands making default may be decreed from them by
the power of this Statute,

If an aflefs or charge of payment be laid upon certain
Lands without mentioning the Owner, the Lands cannot
be decreed from him by this Law s for the words of the
Statute be ( That if any Perfon or Perfons affeffed to any lo?
or charge do not pay.) Sothatl {hall take it, that no decrec
for fale of Land can be made but where there is a-Perfon
certainly affefled by name.

Lands cannot be decreed away from the Owners for de-
fault of payment of fines, amerciaments Or pains 5 for
though thefe be fums of money or charges impofed by the:
Commiffioners of Sewers on Per{ons certain for matters tou-
ching thefe Laws, yet becaufe they were not fefled or ra-:
ted towards the repairs of any works of Sewers, but be fet

upon the Parties as muls and punifhments, and be due to:

the King, therefore no decree of Lands can be made for
any of them.

Now the fecond part of this Claufe is, what Lands may)

be decreed by the authority of the faid Statute 5 and there-
by itappears they muft be fuch Lands as lie and be within
the power of this Commiffion of Sewers and herein refts

a difference. between the cafe of a diftrefs for a fefs which:
may,
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may be taken in any place within this Realm, and the de-
cree of fale of Lands for non-payment of a (e which muft
lie within the bounds and extent of the Commiffion s for
this diftrefs is circumferibed to the extent of the Statute,
which is over the whole Realm, and the fale is tied to the
limits of the Commiflion : And I am al(® of opinion, that
no Land can be fold away by the decre« of the Commifiio-
ners of Sewers, but fuch as were charged with the fefs.

If one hold his Lands in Comitat’ Eborum to repair a Sea-
bank in the County of Lincoln, and the Owner is affefled
therefore, and makes default of payment, the Commiffio-
ners of Sewers in the County of Lirncoln may give warrant
to diftrain for this {¢fs in the County of 7ork 5 but they can-
not decree away by fale thofe Lands lying there which
were charged with the {el.

A Copyholder’s Land cannot be decreed againft him by
this Law, for if it might, then thefe cuftomary Lands fhould
be transferred from one to another, contrary to the Cufs
toms of the Manors whereof they be parcel 5 and it would
infringe that rule which is delivered in Hepdon’s Cafe in
Cook’s 3d Report, which is, when an A& of Parliament doth
alcer the fervice, tenure and intereft of the Land or other
thing, in prejudice of the Lord, or of the cuftome of the
Manor, or of the Tenant, there the general words of fiich
a Statute do not extend to Copyholds: And in this cafe
if any fale (hould be made by the Commiffioners, all the
faid Rules (hould be infringed, for it were contrary to the
cuftome to pafs thefe Lands without furrender 3 it were in
prejudice of the Lord to have Copyhold-land paffed, and
he to have no fine: And I am likewife of opinion, that the
Freehold of thefe Lands could not be pafied away for a fefs
or a lay, becaufe the Lord hath but the thadow, and the
Copyholder hath the fubftance ; But if the Lord’s Rents of
Affize fhould be affefled as they ought to be, and he do
neglett to pay, then thefe Rents might be decreed from
him 3 and {o may all other Lands, Tenements and Heredi-

taments decreed, in refpe whereof one is {effable and fef-
fed by thefe Laws. The
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The third branch of this Claufe is the dire& point in my 3.
Cafe (viz.) What Perforns and what Eftates be bound by thefe
decrees ¢ And firlt of the Heirs in tail, whether they be
bound by a decree made againft the Donees in tail their
Anceftor:, isthe queftion 3 In the handling whercof I hold
it fitting, to thew in what cales the Heirs in tail have been
bound by the a&t of their Anceftors, and the reafons and
caufes thereof,

And therefore if'a Difleifor make a gift in tail, and the
Dénee in tail grant a rent to the Difleiflee for releafe of his
right, this will bind the Heir in tail, for that by this releafe
his Eftate, which before was defeifable is now confirmed,
as by the Books of 44 Ed. 3. 22. and 20 Ed. 4. 13. ap- 44 Fd. 3:

areth t and fo in 46 Ed. 3. a gift in tail was made It22% 2%

uod the Donee might alien to the benefit of the Heirsin®
tail 5 and this by Judge Welbey was held a condition which
bound the Heir in tail for his benefit: And in 12 Ed. 4. 1,12 Ed. &
Tregonfe and Taltarm's Cafe was, That a recovery againit
Tenant in tail, with a Voucher by him over, did bind the
Heirs in tail, by the Common-law, by reafon of the inten-
ded recompence which was to come to him by the Vou-

cher 3 and fo a lineal warranty with affets, and a collateral
warranty without affets, were and be both of them bars to
the Iflues, by reafon alfo of the intended recompences ; and
thefe are things which were originally tied to thofe Eftates,

and were incidents to them ab initio > And. therefore this

fhall fuffice to treat of bars to the Iffues in tail by the Com-

mon Laws; and now I fhall proceed to fhew in what cafes-

they were barred of their Eftates by the Statutes of this
Realm.

By the Statute of 16 R. 2. cap. 5. The Lands and Tene- 16 &, =.
ments of one attaint in a Premunire are to be forfeited to
the King; and in 21 Eliz. one Trudgin was Tenant in tail, 21 £
and was attainted in a Premunire, and the queftion was,
Whether intailed Lands were forfeited againit the Ifiaes in
tail, or not? And in Do&or Forfter’s Cafe in Cooks 11th

Report, it is there faid to be refolved,. that the general € 11 Rep.:
words

9 o




208 Leflura Tertia.

words of that Statute did not repeal the Statute of Weff-

Wetm, 2. winfter 2, of Intails, and {o the forfeiture was there refol-
ved to continue but for the life of Trudgin, and did not
bind the Ifues in tail.

A judgment in debt again(t Tenant in tail, or if he be
bound in a Statute or in a Recoguizance in the nature of a
Statute, the Lands intailed were ngt extendable, nor to be

star. 45 held in extent by the Statutes of Weftunfter 2. Adon Bur-

Bumel.  nel, or by the Statute de Mercatoribus by any of the gene-

S ral words of thefe Laws 5 but the Statute of 33 H. 8. eap. 39.

33 48 by exprefs words bindeth the Heirs in tail, for their Lands
whofe Anceftors (tood indebted to the King by Judgment,
Recognizance, Obligation or other fpecialty.

26 H. 8. But the Statute of 26 H. 8.. cap. 13. Enalts, That every
one which fball be attainted of Treajon, fhall forfeit the Lands
whereof be is feized of any Eftate of Inheritance 5 and by this
Statute intailed Lands were forfeited 5 and the words (Of
any .E]'E.:re :ﬂf fﬂﬁﬂrft;m.r:f'] were the words which gave that
forfeiture, the one in fee-fimple, the other in fee-tail 5 and
the word (any) prefuppofeth more Eftates of Inheritance
than one.

But whether a decree of fale of Lands made by Commif-
fioners of Sewers (hall bind the Heirs in tail, is the point of
my cafe 3 and in my opinion I thiok they fhall be barred,
for the caufes and reafons following :

Firft, The words of the Statute of Sewers be, That fuch
a decree fhall bind all and every Perfon and Perfons that at
the uaking of the fame decree had any intereft in fuch Lands,
Tenements and Hereditaments in ufe, poffelfion, remainder or
reverfion, their Heirs and Alfigns : So that by exprefs words
it binds the Heirss and it would have bound the Heirs of
a Tenant in feefimple, without the word (‘Heirs) expref-
fed in the Statute 3 therefore the word (Heirs) needed
not, but onely for the binding of the Heirs in tail.

Alfo if thefe Lands were charged by prefeription, asma-
ny Lands be, then were the Lands originally bound, and
the Heirs in tail {tand charged wiih thefe fefles, as well as
Land in fee-fimple. And
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And laftly, This is a Law enacted for the prefervation of
the Commonweal, and is more to be favoured than parti.
cular Eftates of Heirs in tail : But the cafe of the Premus-
nire was penal in point of a forfeiture, which is to be ftri&t-
ly taken for the King, and favourably for the Subjett 5 and
therefore in my opinion, the Heirs in tail fhall be bound
in thefe cafes of fale, and the rather becaufe they be within
the words of the Statute, widelicet, Heirs generally put,
which extends to Heirs in tail, as well as to Heirs in fee-
fimple 5 and becaufe the fefs and charge fhall bind both
alike, fo in my opinion the fale (hall bind both, in regard
the {ale depends upon the charge and fefs.

If a Prebend, Parfon or Vicar, Dean, Bilhop or fuch
like, which be feifed of Lands in their politick capacity be
fefled to repairs of works of Sewers, their Lands cannot be
decreed away from them in fuch fort as to bind their Suc-
ceffourss for as this Statute of Sewers extends to bind Lands
by decrees in perpetuity, fo the Statutes of 1 and 13 and 1,13¢142%
14 Eliz. reftrain Alienations, and where thofe Statutes re-
ftrain them, I am of opinion, that this general Statute of
Sewers doth not difpence with thofe Statutes. In Croft and croft and -
Homel's Cafe in Plow. Com. a fine with Proclamations and »¢* <3
non-claim by five years did bind the Corporation of the
Myftery of the Cooks in Lordos for their right in Lands,
and fo all other Corporations which are abfolute of them-
felves, and needed not the aflent of any other, as Majors
and Commonalties, Deans and Chapters, Mafter and Fel-
lows of College:s : but the Law is otherwife of Par{ons, Vi-
cars, Prebends, and fuch like 3 And the like expofition do
I make of them in this Statute of Sewers, But I will here
make a diftin&ion 3 I am notwith(tanding of opinion, That
the Parfons, Vicars, Prebends, and fuch like, tor their own
negle&, are bound during their times, but neot their Suc-
ceflours after them; And note, this Statute though it men-
tion Heirs, yet it doth not at all mention Succeflours, which
is worthy of confideration alfo : And in my opinion this

Statute as to decrees to be made of Lands will bind Women
Ee Covert-
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Covert-baron, Infants, Perfons that be #on fane mentic,
and fuch like, becaufe it is a Law made for the fafety of
the Commonwealth : And {o it is held in Zowch's Cafe in
the Com. That the Statute of 4 H. 7. of Fines had bound
Infants, Idiots and Women Covert-baron, had they not
been excepted in that Statutes A fortiori fhall they be
comprifed in this Statute, for the Statute of fines was made
for the peace of the Weal-publick, but the Statute of Sew-
ers was made for the fafety thereof.

If there be two Tenants in Common which be fefled to-
wards the repairs of a Wall, Bank or fuch like work of
Sewers, and one of them do negle& to pay his proportio-
nable part, Whether Commiffioners may decree a moiety
without partition both of the fefs and Land, is a queftion;
for their Eftates are {everal, though there be a community
in taking of the profits : And therefore the matter is, whe-
ther the aflefs fhall attend upon the pofleffion which is in
Common, or upon their Eftates which be feveral : And al-
though Commiffioners in affefs be not bound to take no-
tice of their Eftate, yet if they take upon them to decree
a Man’s Lands from him, they are then to take notice of his
Eftate, and of all other circumftances neceflarily depending
thereupon : In 22 H. é. fol. 12. if a trefpals be done upon
Lands which are held in Common, they are to join in an
Adltion, but if one of them die that Ation fhall (urvive,
for though they were joint in the perfonalty, yet they dif-
joined in the realty.

If the trefpafs or wrong be done to the Land
by ploughing, removing a Boundary, &v. both
the Tenants in Common (hall join in the Aétion,
and that 1s becaufe the one hath as great wrong
as the other; But if the Beafts of one Tenantin
Common be diftrained or chafed, he onely fhall
have the Action s Latch: 152. Fores 142.

My
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My Lord Coke 1 Infl. 198. 4. gives the fame
reafon why the A&ion fhall furvive, as was in-
tended here by our Reader, fciZ becaufe albeit
the property or Eftate be feveral becween Te-
nants in Common, yet the perfonal A&ion is
joint, and every perfonal Action fhall furvive:
But the words here are tranfpofed ; For whereas
it’s faid, (though they were joint in the perfo-
nalty, yet they isjnincd intherealty;) icfhould
have been, (though they disjoined in the realty,
yet they were joint in the perfonalty:) For the
onely reafon that could be given why the Ac-
tion (hould not furvive, is becaufe they disjoined
in the realty, and upon this ground it was urged
by Danby in the abovefaid Cafe of 22 . 6. that
if trefpafs were done in the Land, and one Te-
nant in Common dies, the Survivor fhould not
have an Action of Trefpafs of the entierty. But
the Court overruled him therein; and the rea-
fon is becaufe they were joint in the perfonalty,
and therefore the A&ion fhall furvive; and not
bzcaufe they disjoined in the realey.

If two Tenants in Common of Land join in a grant
of ten pounds rent-charge cut of their Lands, the Grantee
thall have ten pounds yearly of either by the opinion of
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M. Perkins 5 and of Coke 1 Infl. 197. a. for that 1f.197.4

every man’s grant fhall be taken moft ftrongly
agan{t himfelf, and therefore they are feveral
grants In Law. But if a fefs of ten pounds be laid

and impoféed upon them by this Law of Sewers, this fefs
Ee 2 fhall
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{hall not double as the rent fhould 5 yet in this cafe of a
jownt aflefs impofed upon Tenants in Common, and one
would pay his moicty, and his Companion refufeth, the
Commiffioners of Sewers cannot fell a moiety of the Land,
for that it ic a joint fefs, and was not impofed by moieties,
and the fale doth depend upon the {efs, and all may not be
{old ; for that one Tenant in Common cannot prejudice
his Companion in things of realty.

The fourth matter is to whom Lands may be decreed by
this Law 3 for by the words of the Statute it appeareth,
That the Commillioners have power to decree Lands for
default of payment for years, for life, in tail, or in fee. fim-
ples whereby the Law intended they fhould make their de-
crees for fale, according to the quantity of the {efs, and fo
fhould ufe moderation in the Eftates they made or fold
therefore 5 and it was not intended they fhould fell the fee-
fimple away for fefs which might be fatisfied with the ma-
king of a lefs Eltate.

And 1 am of opinion, that this decree doth make the
Eftate, with the help of this Statute, according to the limi-
tation which fhould therein be declared, and that the Par-
ty thall have Eftate according as the fame is thereby limi-
ted unto him 5 and this is no equitable decree which binds
the Perfon onely, 'as Chancery decrees be, but it binds the
Land, and therefore the Commiflioners may not decree
Lands to a Corporation, as to a Major and Commonalty,
Dean and Chapter or {uch like, which be Mortmain, for
the general words of this Statute do not repeal the Statute
of Mortmain in my opinion.

And herein I fhall end my Argument touching Decrees 3
and I take it, though the inten:% of E. was intail, yet the
fale thereof might be made by this Statute for the caufes
and reafons aforefaid : And now onely remains under my
cenfure to declare my opinion, whether the Commiffioners
of Sewers did juftice, in refufing to admit of Pleas of dif~
charge which were tendred to them by 4. and E. wherein
may come juftly into our confiderations thefe things, (viz. )

Whether
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VWhether Traverfes, Pleas of Exemptions, and other legal
proceedings, may be had in this Court of Sewers, or not
faving I add this, that thefe decrees of fale being binding

muft be certified into the Chancery, with the King’s [{n}‘af
Affent had thereto.

Legal proceedings.

Traverfe.

O enter into thefe parts of my Law, I think it fit to
begin with Traverfe, and to deliver my Opinion,
whether fuch pleas and proceedings are to be admitted in-
to this Courts fora Traverfeisa Plea of the party contain-
ing matter to the contrary of that that the party ftands ac-
cufed of, or which is laid to his charge: And in {ome cafes
our Books and authorities of Law admit the party to a Tra-
verfe, and in other Cafes the fame is to be denied; for in

s H.7.fol.9. & 45 Ed. 3. fol.8. ¢ 28 H.8.in Dyer, fol.13. 5 . 7.

if one be prefented in a Leet Court for a Blowipe or any o-
ther perfonal wrong, this Prefentment is not Traverfable,
but the party is without remedy therein, though the Pre-
{entment be falfe and the matter of it untrue; and the Law
is fo alfo of fuch a Prefentment made in a Sheriff’s Turn:
and herewithall agreeth the Books of 2 R.3. 11. & 19 H.8.
11. Fitz. Affiz. plac. 442. & 8 Ed.4.5. and the reafon there-
of is delivered 1n 5 H. 7. becaufe no Procefs is there awar-
dable againft the party to call him to anfwer: Yet in the
fame Book of 5 H. 7. itis faid, That if a Prefentment be
wmade which toucheth a mans Freehold, ke may there Traverfe
the fame. But I take it the party muft firlt remove the Pre-
{fentment into the King’s Bench, and there Traverfe it for
in the Court Leet, in my Opinion, there can be no Tra-
verfe taken or tried, no more where the Prefentment touch-
eth Freehold, than where it onely concerneth a perfonal

wrong: Therefore the reafon alledged in 5 H. 7. cannot ll:;e
the
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the true caufe wherefore in perfonal wrongs the Prefent-
ments cannot be traverfed; but the very true reafon there-
inis, as I take it, becaufe thefe petty Prefentments be of
{uch petty trifling matters, that in avoidance of trouble the
Law efteemed them not worthy of Traverfe and Trial; ard
Jultice Fairfax in 5 H. 7. is of opinion, That a Prefens:
ment made before Juftices of Peace in a Se[fions is traver[able:

gtanfird 183. and with this agreeth Stanford, fo.183, and in other Court:

of Law there oftentimes fall out matters which one fhall no:
be admitted to take a Traverfe unto, and in fome other ca

fes he fhall, as by thefe fucceeding authorities may appear
In the 37 Affiz. plac. 7. a Prefentment was taken befor
Green and Ingham, Juftices of the King’s Bench, That 7.9
who had killed 4. had goods to the value of Eighty pound

in the hands of one f}agm Lombards and upon the Prefent

ment a Scire facias was awarded againft Fobn Lombard, t
fhew caufe wherefore thefe goods fhould not be feized tc

the King’s ule: Jobn Lombard came in and tendred a Ple

to the Prefentment, that thefe goods were not the Felons
but that they were delivered to him to keep to the ufe of .
Cardinal of Rome, and he was there admitted to this Plea,
and with this agreeth 45 Ed. 3. fol. 26. exprefly: Yet i
that book and Mr. Stanford, fol. 183. it is holden for Law
That if it be prefented before a Coroner that ¥. 8. killed 4
B. and fled for the fame fa&, and after upon his trial he is ac.
quit, yet he thall forfeit his goods upon the Fugam fecit be.
fore the Coroner, and he fhall not be received to take an

Traverfe to the faid Prefentment in that Point. The diffe-
rence in which two cafes is this in my opinion, that a ftran.
ger, as Jobn Lombard was, in the firlk cafe, fhall not be pe-
remptorily concluded ;s for it were no reafon one man’s
goods fhould be forfeited in another man’s default, and he
fhould have no anfwer thereunto: Butin the other cale, in
Terror of Felons, though he be acquitted of the Felony,
yet he is not acquitted of the flying, and he may be guil-
ty notwithftanding his acquittal, There be other cafes in
the Law which adgmit no Traverfe, as in Fames Bag's cafe

Cook
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Cook 11 Rep. where a Writ was directed to the Major and
Burgefles of Plymonth to reftore Bag to his Aldermans place
there, which they had put him from, and they return a
caufe fufficient to bar him, which notwithftanding is falfe

et he fhall not be received to his Traverfe therein; nei-
ther could a Traverfe be admitted to the Certificate of the
Bithop, wherein was contained, that 7. 4. Parfon of Dale
had refufed to pay his difmes to the King, by means where-
of th-fi:f Parfon loft his benefice, which cafe is i?]r Br. cafes, Br. Cafes.
temp. H, 8. pl. 332. and Dyer, fol. 116. and 7 H. 4. fol, 4. Prr 116
andpz:l H. ;.f 8. and man}rjnthf Books be, that nﬁ: .{vei : IH;},*}_
ments fhall be taken to the returns of Sheriffs to take any
Iffue thereupon.

And in Dr. Bonhan’s Cafe upon a Habeas corpus, the Phy- Dr. Binbar's

ficians returned the caufe of his imprifonment, which was
falfc; yet he could not be admitted to Traverfe the fame,
But yet by the opinion of thefe Books, an Altion upon the
cafe lieth againft the Major and Aldermen, and againft the
Bifhop, for their certificates, and againft the Sheriff for
their falfe returns; and if Juftifications be made by them
they may be traverfed : But thefe will not reduce the parties
to their former liberties (ziz. ) not the Alderman to hisplace,
nor the Parfon to his Church, but damages in thofe cales are
onely recoverable.

Thefe cafes I have put as Reafons and Arguments againft
our cafe of Sewerss But yet I am of opinion, that a Tra-
verfe may be taken to a Prefentment made in this Court of
Sewers, and herein this Court may be refembled to a Seffi-
ons of the peace: And this Commiffion of Sewers gives the
€ommiffioners of Sewers power to hear and to determine
at the King’s fuir, as well as at the fuit of the party; and a
Traverfe lieth of a Prefentment found before Commiffio-
ners of Oyer and Terminer, and is triable before them by
the Booksof 29 4ffiz. pl.33. and 12 Lib. Affi=. pl. 2¥. and 29 Afic.
the Earl of Leicefter’s cafe in Plow. Com. fol.397. and the [2 4%
words of this Statute are fufficient to yield the party the =
benefit of a Traverfe if there be caufe; and for PIEEdmtﬁT

e
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the point, Charter of Romney Marfb, pag. 23, and 24.one
Godfrey being prefented that he ought to repair a Bank or
Wall, and that he did negle to do the {ame, and he came
in and pleaded a Plea thereto before the faid Commiffioners,
and in 19 Lib. Affiz. plac.6. there were divers Prefentments
before Commiflioners of Oyer and Zerminer for Nufances
done in the River of Lee, and the fame were there traver-
fed and tryed: And the Statute of 1 H. 4. Chap. 12. doth
plainly admit of a Traverfe, wherein the words be, That
in cafe if any feel himfelf gricved by execntion or othermwife a-
gainft right and reafon, let bine purfue and he fball have
right : But I verily foppofe, that thofe things which the Ju-
ftices of Sewers do by their view, or by furvey and difcre-
tion, are fo binding that in thofe cafes no Traverfes are to
be admitted, becaule thefe things are merely the acts of the
Court, and of the Juftices themfelves: and if they fine a
man for his contempt in Court by a Record of their own
view, and not upon a Prefentment, the party fhall not be

Dr. Banban's received to Traverfe this: and in Dotor Bombaus's cafe it is

Cale.

Cut and De-
f:l:!‘.'r?‘.

7 Fac.

¥ JMar.
Diyer 82w

T H 7

faid, That the ai of a Judge ir not Traverfable, if be be the
abjolute “fudge of the Canfés But in cafes done or certified by
fuch as be no abfolute Fudges of the Caufe, as Commilfioners
of Bankrupts, which certific one a Bankrupt, he may Traverfe
this in an aition brought, as was done in the cafe of Cue
and Delaber in 7 Fac. in the common place, and Vernie's
Cafe 1 Mar Dyer fol.89. no Averment could be taken to
the certificate of a Judge s and with this agreeth 7 H. 7.
ol. 4.

’ Edf.lt although a Traverfc may be taken to a Prefentment
in the Court of Sewers, yet times and feafons muft be obfer-
ved s for if a Prefentment be there made, it may be Traver-
fed for the reafons,caufes and prefidents formerly mentioned 5
Yet if the caufe have been there {o far proceeded in as the
Commiflioners make a decree thereupon, I take it then no
Traverfe at all can be taken, becaufe a decree is the final
Judgment of the Court, and is an a& Judicial which can-
not be traverfed and tryed by a Jury, for that were to E-

T
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fer the Judgment of the Court to be examined by a Jury,
which may not be admitted s and at the Commonlaw, after
Judgment no Traver(e canbe taken: And if one be indicted
at the general Seflions of the Peace, this is traverfable; but
if the party fuffer himfelf to be outlawed upon the faid In-
di&ment there, no Traverfe lieth, but a Writ of Error:
So if in our Seffions of the Sewers, the caufe proceed toa
decree, the party grieved is to take his way by preferring
a Bill of Reverfal in manner as is done in the High-court
of Chancery, and fo he may have the caufe here through-

ly examined.
Other Legal Proceedings.

HE words of the Statute which give the legal pro-
ceedings be thefe (wiz.) That the Commilfioners of
Sewers may bear and determine all and [ingular the Premiffes,
as well at our fuit, as at the [uit of any other complaining be-
fore them, after the Laws and Cuftoms aforefaid, or othermife,
by any other ways or meanss thefe words give the party reme-
dy to fue before the Juftices of Sewers for {fuch things as
are contained within thefe Laws, apd which bave their de-
pendency thereon: In Colfbil’s cafe in Dyer, fo.175. the par-
ty preferred his Bill of complaint to the Commifiioners, con-
taining the effe& of his Title to the Office in queltion, and
thefe were fpecial Commiflioners of Oyer and Terminer :
uftices of the general Oyer and Zerminer, may hear and
determine Ufury by the Statute of 13 E/ cap. 8. yetif 7. §.
be bound in a Bond of Ten pounds principal debt, and for
Forty Shillings for Intereft, although this Bond be for pay-
ment for ufury, yet an A&ion of Debt doth not lie there-
upon before the faid Commiflioners, ‘but an Imformation

may be preferred again(t the Lender there to punilh him.
So by our Statute of Sewers an A&ion of Trefpals lieth
not for a Trefpafs done within the reach of this Commiffi-
on; yet Diftinguendum eft5 for put the cafe a Sefs is Jaid
upon a man, and the goods of l-} E:S' not chargeable therctrJn
=
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be taken and diltrained, who is not chargeable to the pay-
ment thereof, 7. §. in my opinion (though this cafe have
but the Countenance of this Commitlion) may have his
Adtion or prefer his complaint before the Commiilioners in
this Court of Sewers for the recovery of his damages: And
although this be but a private Aftion, yet the diftrefs be-
ing taken by an authority drawn from the power of this
Commiffion, the party diftrained may have his remedy in
this Court by his private A&tion, becaufe it fprung by the
colour of the general power of this Court.

If A B. have a feveral Pifcary in the River of Witham,
which is a River within the Commiflion of Sewers, and the
faid Pifcary by thefe Lawsischargeable to the repairs there-
of, if C. D. dificize him thereof, or commit a Trefpafs by
fithing therein, A. B. can neither have an Affize nor A&ion
of Trefpafs within this Court,

So if a Royal or Common River hath his current through
the Town of Dale, and one 4. B. is tied to repair the Banks
there by Tenure, Prefcription or otherwife, which not-
withftanding in his default are broken down, and the Wa-
ters breaking out overflow the grounds of C. D. thereto
adjoining, yet C. D. hath not any remedy to recover his
damages agamit 4. B. in this Courtfor the lofs of his grounds,
but he is put to his private Altion therefore at the Com-
monlaw 3 and with this agreeth the cafe of Keighley : But
if A B. be prefented therefore before our Commiflioners of
Sewers, they may order A. B. to repair the breach, but can-
not award damages to C. D. for our Commiffioners of Sew-
ers are herein like to Jultices of Peace, and to Stewards of
Leets and Law-days, which have power originally to med-
dle onely with the publick wrongs Yet by the power of
their Commiflion, and of this Statute, they many times ac-
cidentally meet with private injuries, as by the infuing ca-
fes may appear. i

If a Townfhip be aflcfled by a Law of Sewers, and the
goods of one of the Inhabitants be taken for the fefs, thae
party upon his complaint to thefe Juftices of Sewers may

have
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have procefs out of this Court to call before them the reft
of the Inhabitants which were fubjett to the faid fef5, to
caufe them to contribute towards the party’s damage who
was folely diltrained for them all, for oetherwife this Court
{hould fail of juftice in his own proper materials, and the
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Statute of 1 H. 4. ¢. 12. faith, That he which is gricved, let 1 H. 4

bhim have remedy: And if the goods of a man taken for his
tax or {efs be fold for the payment thereof, for more mo-
neys than his {6 came to, the Juftices of Sewers have pow-
er to caufe the Officer to reftore the overplus, Et cum hoc
concordat the Charter of Romney Marfh.

If the CommifTioners of Sewers appoint the Officers to
take fo many Trees of 7.§. at fuch a price, for the repairing
of a defence againft the Sea, or to make a Trench overthe
grounds of 7. D. and thereto ere& fomething toward thefe
Aéions, 7. S. hath remedy to come by his moneys in this
Coutt, and the other party over whofe grounds this Trench
is made, may be relieved in recompence to be made to him
for the hurt in his grounds.

If Laborers or Workmen, as Carpenters, Mafons,
Smiths, Dikers, or other perfons be fet on work by the
power of thefc Laws, they may by the fame power recover
their Wages before the Juffices of Sewers; for the original
caufe {prung out of the power of this Commifiion, and
this is there determinable, as incident to the authority of
that Court: But if the original caufe did not arife out of
this Commiffion, as in fome of the preceding cafes they did
not, then hath this Court no Jurifdiction of the matters de-
pending thercon : And I do ground this diverfity upon the

reafon of the Book-cafe put in 1 R.3. fol. 4. whereitis 1R 3

faid, That if the original canfe do belong to the Court Chrifti-
an, although in the proceedings therein fome matters bappen
which depend on the principal , which do belong to the Tempo-
ral Conrt, Yet Acceffarinm [equitur [unm principale, and thefe
matters {hall alfo be determined in the Court Chriltian:
And fo if in a caufe at the Temporal Law, as in a Zuare
impedit, and in the proceeding Et‘thrEin’ {fome matter do 'ﬂ!:

2 rife
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rife depending on the principal caufe, which belongeth to
the Court Chriftian, yet the Temporal Court fhall conti-
nue his Jurifdi&tion thereof: And with this diverfity agre-
eth Keleways Report, fol. 110. fo in our Court of Sewers,
although a thing happen in the proceedings, which if it
ftood merely of it {clf would not pertain ad eor’ examen,
notwitliftanding if it be but a matter accidental, and have
his dependance upon a principal matter which is determi-
nable in this Court, the other alfo fhall be here determi-
nable.

Fuflification by the Commiffioners and Officers

of Sewers.

F a man be fued for diftraining Cattel or o-
ther Goods, or doing any other Act by ver-

tue of the Commiffion of Sewers, this Statute
of 23 H.8. cap. 5. hath provided, That the De-
fendant may juftify by alledging in his Plea,.
that the faid diftrefs or other act was done by
authority of the Commiflion of Sewers for
Jot or tax affeffed by the faid Commuflion, or
for fuch other act or caufe, as the faid Defen-
dant did by authority of the faid Commiffion,
and according to the Tenor, purport and effect
of the faid A¢t; without any reherfal of any o-
ther matter contained in the faid A¢t, or any
Commiffion, Statutes or Ordinances thereupon
made, whereupon the Plainuft fhall be admitted
to reply, that the Defendant did take the faid
diftrefs, or did the faid Aét of his own wrong,
without any fuch caufe alledged by the faid De-
fendane ;
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fendant ; whereupon Iffue fhall be joined, and
upon the trial, the whole matter fhall be given
on both parts in evidence, according to the
truth of the fame : which 1s a beneficial claufe
for fuch as act under the authority of the Com-
miflion of Sewers, and exempts them from
pleading all the fpecial matter, which would be
tedious, chargeable and dangerous.

Whitley brings an Action of Trover and Con-
yerfion againft Fawfett for taking his Cattel, by
way of diftrefs, and felling them by vertue of
a Warrant of Commiflioners of Sewers, for not
paying of a Tax fet by them towards the re-
paration of Sea-walls ; the Defendant waves
the benefit which this A¢ had given him, and
pleads all the fpecial matter; the Plaintff de-
murs to this Plea, and it was refolved, that fee-
ing the Defendant had waved his benefic of the
Plea, given him by the Statute, by pleading
fpecially, he ought to make good his Plea, as
he hath pleaded it, ac his own peril : And the
Plea was-adjudg’d to beill, for feveral defects,
which had been avoided, if the Defendant had
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pleaded as the Statute directed him; Style 12, 13, sk 12,13,

In trefpafs B. R. 2 Car. 1. for taking of Bul-
locks, the Defendant pleads that King Fames
granted to divers Perfons a Commuflion of
Sewers, to ‘endure ten years, and juftifies the
taking for a fine impofed by the Comnuflio-

. ners,
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ners, but fhews not whether it wasin the time
of King Fames, or of King Charles; and it was
refolved by the Court, that he ought to have fet
forth the time ; for the Statutc of 23 A. 8. 5. 15

intended onely of circumftances, but here the

addidon o time 1s matter of fubftance ; Addition to Ben-

Benlnwes
T9%.

Repifter.

lowes 199.
Exemptions.

T may be a grand queftion, Whether thefe Laws of
Sewers will permit any Exemptions.to any perfon or per-
fons, and by the ftri¢t penning of the words of this Com-
miffion it {eems to oppofe all fuch privileges and difcharges,
as Exemptions be; The ancient Cnmmifﬁgﬂn which 1s in the
Regilter, and in Fitz, Nat. Br. are exceeding ftri¢ts for

Fiiz. . B. the words therein be, Ita quod aliquibus tenentibus terrarun

[feun Tenementum [en communiam pafture fen Piftarie haben-

tibws diviti vel panpers vel alteri cujufcungue fuerit conditio-
nis Status ant dignitatis qui defenfion’ habere potuerint per pre-
dit# Wallias Gutturas Foffata [ieras pontes calceta ¢ gurgi-
tes fen etiave dammnme per trencheas predict fuftinent vel potes
rint fuftinere [fve fuerint infra libertates fivé eéxtra von par-
cantur in hac parte; And the words in our Statute be in ef-
te@t, And all Sich which reap profit or ﬁ.:ﬂ.—:fﬂ ddwdgs, Shall
be afféffeds which words {eem not to admit of difcharges:
Yet in'my opinion out of the {triét words of thefe Commi(-
fions there be fome Exemptions, though not exprelled in
words, yet fupplied in reafon, and are to be added in con-
rultion.

Firlt, For the grounds lying betwixt the Sea-banks ‘and
the Seas are in reafon exempted from the charge of the
Banks and Walls, becaufe they can take no fafety thereby,

Secondly, Thofe grounds which be upon an afcent,
and not on the Level, are alfo by the rule of reafon exemp-

ted
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ted from affeffes to be impofed onely by the power of thefe
Laws.

Thirdly, Where one or more be tied to repair a Bank, 3.
Wall or other Defence by Cuftome, Prefeription, Te-
nure or otherwife, all others be in Law and reafon exemp-
ted.

Fourthly, A Parfon and Vicar with Cure are not to be 4.
affeffed for their Tythes, and divers of the Hereditaments
formerly mentioned in Aflefies be by the rule of reafon ex-
empted.

Fifthly, But whether one may be difcharged and ex-
empted from the repairs of the works of Sewers by any
fpecial Cuftome or Prefcription, is a great queftion of our
cafe, in regard both the old and new Commiflions Puod
nullas in hac parte parcatur feem to toll all Preferiptions
and Cuftoms of dilcharge, and to admit of none of them:
And the Charter of Romuey Marfb, pag. 31, 32, and 33. Ch. Rimney
beareth the fame Expofitions for there Godfiey pleaded a ¥/
Plea to difcharge him of the repairs of the Walls and Wa-
tergauges, becaufe he claims his Lands by Charter from the
King, and allo prefcribed generally iz mon reparando, but
he durft not abide his Pleas for there pag. 39. ivis faid,

That all having Lands fhould contribute, and that none might
be fpareds and allo pag. 53. be thefe words, @wod f[larent
ordinationi Furator’ prediior’ nulla confietudine rejiftentes
which words be direct in the point again(t fuch general dif*
charges claimed by blind cuftoms: Yet I have been credi-
bly informed, that Sir George Fitzwilliams Knight, had a
Cuftome in his Town and Manor of Mabbletborp 'in the
County of Lincolr, called Swiftage, whereby he challen-
ged to be freed from being charged to the repairs of the
Sea-banks, becaufe in confideration thereof he and his An-
celtors have ufed in regard of their Manor there to do fome
other repairs as beneficial for the Commonwealth; and in
my opinton, in fuch a {pecial Cuftome one may be exemp-
ted 5 like to the cafe of Tithes, wherein one could not by
the Common Laws prefCribe in a won decimando, yet i;; a

modus

Wil
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wrodws decimindi he may, becaufe there is fome competent
confideration given in lieu thereof 5 And fo in my opinion
one cannot generally prefcribe or alledge a cultome to be
freed and clearly exempted from the repairs of Sewers, but
by {pecial cultome he may, as in the faid Cafe of Sir George

Fitzwilliams.

The Lands of the King are not exempted
from being taxed by virtue of the Commiffion
of Sewers; and therefore in the Cafe of Whitley
and Fawfet, Pafch. 23Car. 1. B.R. where it ap-
peared, that there were 800 Acres of Land in
the hands of the King, which were not taxed,
as by Law they ought : it was held that the tax
laid upon the other perfons within the Level was
unjuft and illegal, becaufe by the not taxing of
thofe 8oo Acres, a greater burthen was laid up-
on the reft of the Land within the Level, than
of right ought to be, for that the King’s Lands
arc taxable by the Statute, Style 13.

And therefore the Commiffioners of Sewers in my Cafe
did very jultly and difcreetly refufe the faid general Pleas
of dilcharge tendred to them by 4. and E. and fo I fiper
totam materiane conclude my Argument as I did my Cale,
That the Commifiioners of Sewers did adminifter true Jufs
tice in all the parts of thefe Laws,

Finis bujus Tertie LeGlurce.

Lellura
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T appeareth by this Statute I read on, that the Law-
makers made it not the leaft part of their care to
have fuch perfons put in truft with the execution
thereof, as thould be of great wifedomand approved
experience. And becaufe that perfons of profound

wifedoms, deep experience, tried Learning, generousDif-
polition, and of good Eftate, {hould be put into thefe
Commiffions of Sewers, the Statute did make choice of
four Honorable perfons to have and take the nemination
of fuch as fhould for their Imtegrity, Learning, Wealth,
Wifedom and Experience, be worthy to be put into this
Commiffion. And therefore the Lord Chancellour, Lord
Treafurer, and the two Lord chief Juftices for the time be-
ing, have by this Statute the nomination of our Commifii-
oners; But as thefe great perfons of Honor by their high
places are moft commonly bufied in matters of great impor-
tance, they many times refer thefe matters to others, by
means whereof divers perfons in fome Countreys have of late
years crept into Commiflion, which this Statute doth not
allow of, which do not onely want knowledge and expe-
rience, but which are alfo tranfported and carried away
with felfwill, and ferve moft commonly to make a faGion
of the greater number to carry away bufinefles, when the
graver and wifer fort are forced (bing overladen with po-
pular voices) to give way to run into contrary courfes, and
are made to furceafe from making good and wholfome Laws
and Ordinances, and fometimes are as it were forced to a-

ree to thofe which are worfe ; even as the Roman Diéta-
vor Fabius having joined to him the froward Minutins, was

by the violent {tream of his Collegue fo crofled and over-
Gg fwayed,
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fwayed, not out of judgment, but felfwill, that he was
forced to give way to Minutius’s frowardnefs, though it ten-
ded almoft to the hazard and the overthrow of the whole
Roman Army: And becaufe the Commiffioners are the
perfons through whofe hands the execution of all thefe
Laws muft pafs, I thought it therefore very convenient to
take into examination thefe parts of the Statute which touch
and concern them: And I intend to purge the Commifii-
on of fuéh of them as thefe Laws have difallowed, and to
that purpofe 1 have framed this infuing cafe, which I
take it will give us occafion to call them all into que-
ftion and to fever the juft from the unjuft, the fufficient
from the unfufficient, and the learned from the illiterate.

The Cale.

Demifeth to B. and C. Land of the yearly value
. of Sixty Pounds cum ffanro of the value of Two
Hundred Pounds for their lives, the Remainder to D, a
free Citizen of Lincoln, B.and D. diffeife C. of the Land
and take the ftock, C. releafeth to D. the goods abfolute-
ly, and the Land upon Condition; D. dieth in Exile, E
his fon and heir enters, B. and C. who enter for the Con-
dition broken, E. and Francis Countefs Dowager of War-
wick and three other Commiflioners of the &uorum of Sew-
ers, make a Law to raife a Were, eretted upon a River na.
vigable at the cofts of the party, becaufe it hindred the cur=
rent of Waters.

My Conclufion is, That here be competent Commil
fioners in number and in Eftate which made this Law, and
that this Law is well decreed within this Statute,

The cafe 1 do diltribute into thefe points, ziz, Three at
the Commonlaw, and four upon this Statutes the points I
intend by the Commonlaw are thefe:

Firft, Whether the Sixty Pounds ftock can be demi-
fed and letten for life, with the Remainder over, as this
vafe fs.

Secondly,
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Secondly, Whereas B. and C. be two jointenants in pof-
feflion, whether one of the Jointenants and a Stranger can
fo diffeife the other Jointenant as to transfer thereby an in-
tereft and Eftate to the Stranger.

Thirdly, Becaufe the Releafe dependeth upon the dif-
{eifin, the queftion is, in what manner it doth innure, and
whether it fhall expell B. out of that moiety, becaufe it is
made to the Stranger; and then what is reduced by the
condition, whether a pofleflion, altion, or a right.

Points upon this Statute.

Firft, Whether the Son of the free Citizen exiled s a
difabled Commiffioner, in refpett of his Perfon 5 and whe-
ther he hath fuch an Eftate, either in Lands or Goods, as
will fatisfy this Law.

Secondly, Whether the Countefs may be a competent
Commiffioner within this Statute,

Thirdly, Whether a joint intereft in Lands or Goods
will make the Jointenant a fufficient inabled Commiffioner
within this Statute,

Fourthly, Whether the Were, as this cafe is, be raced
down or not.

And hereupon I intend to lay open the whole divifion,
touching the Lets, Impediments and Annoyances which this
Statute fpeaketh of.

Argumentum Ledoris.

I meant it not for a point in this Cafe, whether Goods
might be let with Land, nor whether a ftock might be
leafed with a Farm, becaufe I find the Books of 1 H. 6. 1.
and many others full in the point that they may. And al-
though by the taking of them back again by the Leflor, they
will thereby fufpend no rent, wyet in the original demife
they may be a caufe to increafe the rent : but my point
herein is double.

Firft, Whether they will pafs in remainder, as my Cafe
doth limit them.

Secondly, Whether they will inable B. and C. to be

Commiffioners of Sewers allowed by this Statute.
Gg 2 I1do
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1 do not onely find ftock let with Farms, but alfo joined
in real A&ions with Land : for in the Writ of Affize the
words be, @wod wvicecomes faciat Tenement’ illud refeifiri de
catallis que in ipfo capta fuerint & ipfins Tenement’ cum ca-
tallis effe in pace ufque, &c. Thefe doubtlefs were fuch
Goods as ftocked the Grounds, and which ufnally went
with the fame, for in ancient times when any farmed
Grounds, they ufually farmed the {tock thereon going,
and this appears by ancient prefidents 5 Sed #une aliud
tempus.

In the Writ of Ejedfione firme in the Regifter be con-
tained thefe words, Offenfum quare wi &~ armis manerinm
de Dale quod C. prefat’ A. dimifit ad ternzinum qui nondum
preteriit intravit & bona & catalla ejufders A. ad walen-
tiam, Ce. in codewr maneriop inventa cepit e cz)@ﬂrraz—-i.h So
that in thofe Writs of Aflize and Ejeiione firme, the one
to recover the Freehold, the other the Leafehold : We
find Goods which went with the Manor or Farm made
parcel of the plaint 5 and I take it, damages fhall be in-
creafed therefore 5 for thefe were fuch Goods as ftocke the
Farms. And in Wrotfly and Adams’s Cale in Plo. Com. Ex-
ception was taken in abatement of the Writ, becaufe the
words (" bona ¢ catalla ) were left out of the fame:: Yet
in my opinion, no Eftate, neither iz prefenti nor in re-
mainder can be made of Goods or Chattels,neither (nall the
go with the Land in point of Eftate, but fhall pafs to the
Lefiee, and after to him in the remainder, as a dependancy
upon the Farm: And the Heir fhall have Heir-looms, to-
gether with the Manfion-houfe, as things neceflarily concur-
rent therewithall, yet the Heir-looms have no defcending
qualities, but they do go withland wait upon the Houfe,
as neceffary Inltruments fitting to be ufed therewith; nei-
ther can it be gathered by the Book of 37 H. 6. fl. 30.
that the Book called The Grai! (which was devifed by will
to 4. one of the Executors to have the occupationduring
his life, the remainder thereof in like manner to B. for his
life, and after to be difpofed by the Executors tethe Church-

wardens
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wardens of Dale) that it did pafs to 4. and B. in point of
Eftate, but onely the ufe and occupation thereof was dif-
pofed to be ruled according to the faid Limitations, but the
property remained in the Executors.

And a devife of fuch ufe and occupation of
goods in remainder, was, Tvin. 17 Car. 1. C. B. ad-
judged to be good ; but otherwife it i1s of a de-
vife of the Goods themfelves in remainder, for

fuch devife is void 5 March 106. Roll abr. tit. De- Harh 1o
Roll abr. 510,

zife, 610.
It was adjudged, Mich. 28 & 29 Eliz. C. B.

that where a ftock of Sheep was leafed by In-
denture, the property of them ftill remained in
the Leflor ; Godbolt 113.

So in Paramore and Yardley's Cafe in the Com. and in
Matthew Manning's Cafe in Cook's Reports, a Term of years Zp

Godbalt. 112,

and Tardley's

could not be devifed to 4. for life, the remainder thereof agamings

to B. for his life, to pafs in this manner in point of Eftate
neither could thefe Eftates be made thereof, but by con-
firution the fame was difpofed of to go by way of execu-
tory devife 5 and {o the ftock in my Cale was not transfer-
red in point of Eftate with the Land, but in point of exe-
catory difpofition of the occupation and ufe thercof onely 3
and therefore if one let a ftock of Cattel or Sheep.with
Grounds at the end of the term, the Goods as acceflory
with the Land as principal fhall return to the Leflor, and
during the term the Leflor hath the property of them, and
the Leflee the pofleffion thereof, and the Lefice (hall have,
the yearly profits thereof for his Rent; and here I do end
this firlt Point, and will proceed to the reft. -
The fécond Point.

There be two Jointenants, and one of them and an

Eftranger do diffeile the other 5 what intereft the Stranger

gaineth thereby is the queftion.
I am

« Cafle.
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I am clear ‘of opinion, as many Books be, That one
Jointenant may diffeife his Companion by an exprefs Oy-
fter, but when a Stranger joineth therein, in what pare
that doth alter the cale is the matter; for if the Stranger
fhould get a joint Eftate in pofleffion with the Jointenant
whom he joined withall, that were to make a double Join-
tenancy ix uno eodémque gradu : for the Jointenant which
committed the difleifin, which hath the poffeffion, and the
Jointenant which was difleifed and which hath the righe,
do hold jointenancy till; for by 36 Ed. 3. aright may hold
jointenancy with a pofieffion, and the one may take b
furvivor from the other, in 9 H. 7. fol. 23. That he in re-
mainder and a Stranger may difleife Tenant for life, and
fhall be both Difleifors; but in that cafe they were both
Strangers to the particular Eftate : Alfo it 15 manifeft that
one jointenancy may be built upon another, As if two
Jointenants be diffeifed by other two Jointenants of the
right femel, but not fiznl : But in our principal cafe, Whe-
ther one Jointenant might hold the pofleffion of a moiet
with his firt Companion in jointure, with his moiety in
right, and can allo ##o tempore hold jointenancy in poflef-
fion with a Stranger, of the moiety upon which the diffei-
fin was committed, I fuppofe he cannot, becaufe then he
fhould hold partnerthip with both of one thing : And there-
fore in my opinion the Stranger getteth nothing in my cafe,
but is onely a Coadjutor, and no Diffeifor, which gets the
Tenancy.

The third Point,

But admit the Stranger did get a moiety of a moiety b
joining in the diffeifin, then what alteration this releafe will
work in my Cafe is the next queftion.

It s true as Mr, Littleton faith, That if there be two Dife
feifors, and the Diflcifee releafe to one of them, he fhall

hold his Companion out of all, 514 by fuch releafe he
fhall have the fole pofleffion and ftate in the Land ;

The like Law is in my €afe of two Abaters and two In-
truders :




Leflura Quarta.

truders : but if two Difleifors be, and they make a Jeafe
for years, rendring rent, and then the Difleifee releafeth
to one of the Difleifors; I fuppofe this releafe (hall inure
to both, becaufe the Leflee for years, whofe Eftate thal] be
ftrengthned by this releafe, isin by the title under both of
them, and now they are Tenants of a reverfion onely, and
of a rent thereto incident, which was not got by the dif:
feifin, but was compofed by the legal contratt of the Parties;

But the reafon given for this in Co. 1 Infl. 276. a.
1s grounded upon the faid words of Litt/eton, that
if two Diflcifors be, and the Difftifce releafe to
one of them, he to whom the releafe is made,
fhall have the fole poficlion and eftate in the
Land ; which he cannot have, where the Dif-
feifors have made a leafe for vears, before the
releafe 5 for by the leafe, pare of the Eftace is in
another, and thercfore (faith my Lord Coke) in
fuch cafe the releafe to one of the Difleifors (hall
enurc to both; and though our Reader here
puts the cafe of rent referved upon the leafe for
years, yet the reafon given by Coke, will as well
hold, wherc there 1s no rent referved. The
like Law 1s, if the Diffeifors make a leafe for
life, and then the Difleifee releafes to one of
them, this fhall enure to them both, for che
fame reafon, becaufe he cannot by the releafe
have the fole Pofleflion and Eftate, for parc of

the Eftate is1in another, 1 Infl. 276. a.

So if two be admitted to a Copyhold by Tort, orto an
Office in"a Court of Juftice unlawfully, though their entry
be unlawfull, yet becaufe they came in by admittance,
which is at the door of Juftice, I fuppofe therefore, :Iiat{if

a releafe

t Inft.275. a
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a releafe be made to one of them by the Diffeifee, it fhall
inure to both, becaufe they had {ome colour and counte-
nance to enter, more than exprefs Difleifors or Intruders
have.

But if 2 Son and a Stranger diffeife the Father, and after
the Father dieth, and the right defcend to the Son, by this
releafe in Law, and by the acceifion cf the right by defcent-
to the tortious pofleflion, it doth inure onely to the Song
and although this releafe was upon condition, which by the
breach thereof fcemeth to et the Releflor in the (ame ftate
he was before, yet it doth not admit the Joint difleifor
which was expelled thereby to become a copartner again
with his fellow: Asif the Son and a {tranger dilleife the Fa-
ther, and the Father dieth, the {tranger hereby is expelled
by the defcent of this right to the Son; yet if after a more
near Heir is born, as the Elder Brother died his Wife en-
{zint with a Son, which after the deceafe of the Grandfa-
ther is born, whereby the Inheritance of this Land is hiss
yet the other Jointdiffeifor which was expelled by the de-
feent of the right of his fellow diffeilor, by the departure
of the right with the pofieffion, cannot enter upon his fel-
low difleifor, in my opinion. :

But now the queftion is farther, what is reduced by this
condition, the right onely which was releafed, or the pof-
feffion together with this right s for if but a right be redu-
ced, then a defcent hapning may perchance toll the entry
of the Releffor, and {o he may be put to his Writ of right
in Fee: And if it be a right of an inferior degree, as in
our cafe it was but for life, then he fhould be without re-
medy.

But in my opinion where the releafe doth inure by way
of entry and Feoffment being upon condition, it may in
that cafe by the breach of the condition reduce the pofief-
fion, and givethe Releflor a re-entry, becaufe in Inteligen-
tia legis the Land was pafled thereby, and not a right one-
ly : But if it had inured by way of Mitter le droit onely, I
take it then it would reduce but a right; But in our cafe

I fup-
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I fuppofe if it had had any working at all, it was by Entry
and Feoffment; yet I think nothing did inure thereby to
the {tranger, which in my cafe is called D. becaufe he wan-
ted the Freehold whereupon it fhould inure.

And fo I end my Common Law points, and I will now
in hand with my Statute.

The part of the Statute whereupon I do ground my fub-
fequent matters, doth contain in it thefe words (‘ziz.) That
if any perfon or perfons of what Eftate or Degree focver be or
they be of, that from benceforth do take upon hins or them to [it
by vertue of the faid Commilfions, »ot being firft fworn accor-

ding to the Tenor of the Oath expreffed in the Statute ;5 or if

any perfon [o named and fiworn do [it, not having Lands,
Tenements or other Hereditaments in Fee fimple, Fee tail,
or for term of life, to the clear yearly value of Forty Marks
above all charges to bis own ufé, Except be be Reffant and free
of any City, Borongh or Tows Corporate, and have moveable
fubfance of the clear value of One hundred Pounds, or elfe be
learned in the Laws of this Realm, in and concerning the fante 5
That is to [ay, admitted in one of the principal Inns of Conrt
for an utter Barrifter, fhall forfeit forty pounds for every tine
that ke fhall attempt fo to do, the one moiety to the King, the
other moicty 1o the party that will fie therefore, &

So that by this claule it is manifeft, that every one that is
not qualified in one of thefe degrees, is no competent Com-
miffioner within this Statute.

Firlt, That he be an utter Barrifter in onc of the four
Inns of Court.

Secondly, Or have Lands, Tenements or Hereditaments
of the clear yearly value of Forty Marks above all charges,
in Fee fimple, Fee tail, or for life.

Thirdly, Or be free or Refiant in fome City, Borough
or Town Corporate, and have moveable fubftance of the
clear value of One hundred pounds.

And that perfon which is not within one of the faid
Three parts, and yet doth take upon him to fit in the
execution of the Commiffion, incurs two penalties:

Hh The
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The one, the forfeiture of his difcretion for his prefum pe
tion.

The other, of Forty pounds for his contempt,

And therefore for the more clear examination of thefe
things, I will obferve that method in my Argument, which
my cafe hath formerly prefcribed to me.

And firft of all, 1 {hall proceed to the perfonal abilities,
and firlt of the fon of the free Citizen of Lincoln, I am of
opinion, that every Commiflioner of this kind muft be in-
dowed with thefe three qualities.

Firlt, He mult be free of { If he want any of thefe,
a City, ebe. | then he is out of this

Secondly, He muflt be| Branch of this Sta-
there Refiant, and ; _tute.

Thirdly, He muft have | Therefore what perfon
in clear moveable{ is fuch a Freeman,
Subftance, One hun-| is now to be han-
dred pounds; and | dled.

T-am of opinion, that every Subje& born within the
King’s Dominion is a Freeman of this Realm, as appear-
eth by the Grand Charter, Chap. 14. yea though he be a
Bond-flave toaSubjits but a ftranger born is no Freeman
of the Kingdom, till the King have made him Denizen, by
whofe power alone, without the help of any other, one
may be made free: And to be a Freeman of the Realm, the
place of his birth is held more material than the quality of
his Parents; for if Aliens have a child in England, it is free of
the Kingdom: yet by the opinion of Hu/ffey Chief Juftice in
IR.3. fol.4. and in Calvin’s cafe of the Poft Nati, it is hol-
den for Law, That if Ambafiadors of this Realm have chil-
dren born in France, or el{where where the Father and Mo-
ther be natural born Subjecs, the Children are free of the
Realm of Englands; but if either the Father or the Mother
of fuch Children were an Alien, then are not thofe Chil-
dren free. . One ont of the King’s prote&ion, is, as I take

it




LeCtura Quarta,

it, for that time no Freeman of the Realm: But in what
Cafe a Man Exiled is in, {osteth the nearelt to our Que-

235

ftion.
1. Damnum.
Exile is one of the Eight | 2. Imprifonanentume.
Punifhments which the 3. Plage.
Roman Laws did inflict | 4. Compenfatio,
upon Strangers, which] 5. Ignominia,
be, widelicet, 6. Exilium.
| 7. Servitudo.
| 8. Mor.

Mr. Braion doth in this manner defcribe Exile, that is,
Certi loct interdiétio, and doth diftribute it into Four headss
That is to fay,

1. Specialis, hoc eft interdiltio talis provincie Civitatie
Birgi ant ville, ’

2. Generalis, Interdiifio totius Regni & aliquando ef?,

3. Temporaria, pro duobms tribys quatuor aut pluribus an-
#is ant, e,

4. Perpetua, protermino vite ¢ Exilinm eft aliqguando ex
arbitrio principis fieut in exiliando Duces Hertfordie & Nor-
folcie per Regem Ricardum fecundune, Et aliqguando per Fu-
dicium terre ut fit in cafie Piers de Gavefton &~ etiant in ca-
Jfie Hugonis de le Spencer junioris qui ambo fuerunt exilit per
Fudicium in Parliantento.

Abjuration alfo was a legal Exile by the Judgment of
the Commonlaw, as alfo by the Statute Law ; and in the
Statute of Wefminfler the Second, Cap. 35. He which ra- weftm. 2. 35
vitheth a Ward, and cannot render the Ward unmarried,
or the value of his Marriage, muft abjure the Realm; and
this is a general Abjuration: And by a Statute made in
31 Ed. 1. Butchers are to be abjured the Town, if they of- 31 £4. v
fend the fourth time in felling meafled Flefh; and this is a
{pecial Abjuration.

Hh 2 But
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But I muft put this Cafe to a farther Queltion, which is,
What a man Exiled doth forfeit thereby? And in my opi-
nion he forfeits thefe things following s

Fir(t, He lofeth thereby the freedom and liberty of the
Nation out of which he is Exiled.

Secondly, He forfeits his Freedom in the Borough or Ci-
ty where he was frees for he which forfeits the Freedom of
the whole Realm,. by confequence forfeits his Freedom in e-
very part thereof.

Thirdly, He is of as little efteem in our Lawas if he were
dead, for his Heir may enter, and fo may his Wife enter in-
to her own Lands, and may fue an Altion as a Woman fole,
by 31 Ed.1. & 1 H. 4.

And Fourthly, in my opinion he (hall forfeit thofe Lands
to the King, which he (hall purchafe in the Realm during
his Banifhment gwod vide 15 Ed. 3. Fitz. Petition’ plac. 2.
But there in that cafe Hugh Spencer was banifhed by a Judg-
ment in Parliament, which gave a forfeiture of his Lands;
howf{oever I take him as ftrongly barred from purchafing in
the Realm during his Banifhment, as an Alienis, for fit a/ie-
nigena bﬁ his Banifhment, and he is in a worfe cafe than an
Alien, becaufe he taketh with him Indignatio principis :
But a banithed man forfeits neither Title of Honor, as
Knighthood, which is de jure gentinm, nor the Lands he
had before he was Exiled, unlecfs by {pecial Judgment given
in a legal courfe they be {o decreed.

Then our cafe goes farther, That E. is not Exiled him-
felf, but D. his Father was Exiled, whole Heir E. is: now
whether by the Exilement of the Father, the liberty and
Freedom which E. might claim in the City of Lincoln by
being the Son and Heir of a Freeman, be forfeit for his
Father’s Banithment, or not, is the matter of my cafe,

A Freeman of a City or Borough may be made di-
vers manner of ways, as appeareth in the Cafe of the Ci-

City of Lon- ty of London in Sir Edmward Cook’s 8th Report, fol. 126,

&'y Cale,

That is to fay,

Firft,
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Firlt, By Service in his Apprentifhip.

Secondly, By Birth, by being the Son of a Freeman.

Thirdly, By Purchafe, and thatis by the Common-coun-
cil of the City: And at Briffo/ by Marriage.

In the Chronicles in the Reign of Richard the 2d it is faid,
Freedom was obtained but by two means, videlicet, By Ser-
vice, and by Births yet it {cems it may De obtained by pur-
chafe, becaufe the Centurion claimed his Freedom thereby,

in the 22d Chapter of the A&s of the Apoftles, Inthe Irifls -

Reports, fol. 12. it is foid, That one may be a Ereevican by

Birth, Marriage and Service: Saint Paul indeed was born
at Tarfws in Cicilia which was under the obedience of the
Romans, he challenged therefore to be 2 Citizen of Rowes
but I take it the Text there took it but to be National Free-
dom, which is fuch a general Freedom, as Calvin being
born in Scotland claimed. and had in England, becaule he
was born under the obedience of the King of England 5
But that made not St. Pax! frec of the private Cultoms, Pri-
vileges and Franchifes of Rowe, no more thanCalvin’s birth
made him a free Citizen of Lincoli to the peculiar Cultoms
of that City.

If one be born in a City of Parents that are not free,
the Child hereby is no Citizen by birth; and if one be
born of free Parents out of the place of Privileges, as out
of Lincoln, he yet is a Freeman by Births Yet in the Char-
ter Grant of Yarmouth the words were, Conceffimns Bur-
genfibus de Magna Yermutha de villa predic® oriundis, that
they {hould have fach liberties and fuch 3 fo that it may be
the fpecial words of the Charter may alter the cale: yetin
the cafe of the City of London, Cook’s 8th Report, the King
by his Letters Patents could not make one 2 Freeman of
London, yet he may thercby make him a Freeman of the
Kingdom. :

But whether thofe that are Free by Birth, Service or Ma-
riage be Freemen within my Statute, or not, is a Queftion:
becaufe the words thereof be abfeluté pofita to all purpofes;
And therefore I take ir, that this Statute intends it ::.“'Iihch

as have

{ff 20, 282

Duaawy's Rep.

Caluin's
Cale,

Cools's Bth

3 |r:‘|- s
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as have challenged their Freedom, and which have taken
the Freeman’s Oath, and arc admitted into the Society and
fellowfhip of the Freemen, Citizens and Burgefles ; for in
James Bag's Cafe in the 1r1th Rep. fuch a one is taken for a
perfett Freeman, and noother: So in my opinion E. the fon
of D. is no competent Freeman of the City of Lincols with-
in the Branch of this Statutes But admit he were, then it
may be objefted to me, that by the Exilement of the Fa-
ther the Freedom of the fon was forfeit, by reafon he was
by this Exilement become no free Citizen.  But in anfwer
thereunto I fay briefly, That if the fon had attained this
Freedom by the death of his Father, as a thing defcendible,
then it had been forfeit by his fathers Banithment, but the
fon had this Freedom by bis own birth, asa purchafe, and
not by the death of his Father by defcent, Ergo, it was not
forfeited by his Fathers Exilement. Like to the cafe where
7. §. hath many Children, and then he confeffeth himfelf
Villain to 7. D). in a Court of Record, yet his Children for-
merly born are Freemen and no Villains, becaufe they were
free by their own births, but the Inheritance is inthralled,
becaufe it is to come to the Heir by defcent: So that I am of
opinion, that if E. had otherwife been a competent Free-
man, as hewasnot, then the Exilement of his Father could
not have difabled him,

Our Freeman which this Statute fpeaketh of, muft not
onely be free of the City or Borough, but he muft alfo
there be refiant 5 for thefe words are materially placed in
the faid Law, and here E. was the fon of D, a free Citizen
of Lincoln, who did there refide and dwell, and every
Child 1s part of the Fathers family, for the Husband and
Wife, Father and Children, Mafter and Servant are of a
Family ; and a Ward is part of his Gardians Family: But
in our cafe when D. was Banifhed, hLe then forewent his lo-
cal Habitation, and (o his faid fon could not then be of his
Family, nor could be intended to dwell with him who had
no Habitation in the Realm: And I am of opinion, that
this Statute requireth an alual Habitation or Refiancy,

and
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and not a Mathematical or Imaginary Refiancy, fuch a one

as was in Jeffrey’s Cafe in Cook’s 5th Rep. 5 for there the cafe 7efioscae

was, That one did perfonally and locally dwell and refide ar

Dale, and occupied Lands in Sale ; here the party wasinLaw,

but not in falt, an Inhabitant in Sa/e, and was there afief-

{ed as an Inhabitant to the repair of that Churchs But this

Commiffioner of ours is bound to fuch Refiancy as a Mini-

fter is to his Refiancy, which in Butler and Goedale’s cafe Buler and

in Cook’s Report ought to be locally and perfonally abiding ¢«

in the Parifh where his Parfonage or Vicarage houfe is, for ~

refiancy or refidency have a like fignification, and be both

of them words of that efficacy, as they tie a man to his per-

fonal and atual abode and habitation with his Family :

But put the cafe that in Lincol# there be places exempt out

of the Freedom of the City, and yet within the Circle of

the Walls, asSt. Martins dothin Loxdon, 1 take itif aFree-

man dwell there, this is no reftancy intended within this

Statute, becaufe the words of our Law be, 7hat be be Re-

[Fant and free of the City, which going together draweth

his Habitation to the place where his Freedomis: And with

this agreeth the Decree made for London touching Tithes in

Auno Dom. 1535. which did no extend to St. Martins, be-

caufe it was In but not GfLﬂﬂdﬁﬂ, Dr.Graunt's Cai-i‘; L"Mﬁ_}i Dr. Grasnts

11th Rep. Cafe.
Our Freeman muft alfo have in clear moveable {fubftance

to the value of a hundred pounds; this word (Swbfance )

would have extended as well to ones real Eftate as to his

perfonal, if it had gone alone; but being coupled with the

word Moveable, declares-plainlythat it onely extends to the

perfonal Eftate : And 1 take it, that thefe words (Moweable

fubflance) do not onely contain and extend to fuch things

Que de e movere poffint, as live Goods, Horfes, Oxen,

Sheep, and fuch like, but alfo to {uch things gue de fe mo-

were now poffint, as Plate, Jewels, ready Money, Utenfils of

Houfe, Mercery, Drapery, and other Wares and Goods of

walue, Hay, Corn, Goods of Husbandry, and Houfewifery 5

but Birds and Beafts of Parks and -Warrens, and Dn‘-fm in

Dove-.
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Dovehoules, be not valuable fubftance; a Hive of Bees,
and a Villain for years, and a Captive taken in the Wars
be, for there fhall be paid for him a Ranfom, as is mentio-
ned in the Regiffer, f 102. Moneys due upon Statutes, Judg-
ments, Recognizances, Bonds, Bills or Contrats, be not
valueable fubltances within this Statute; for by this Statute
it muit be clear and not doubtfull or accidental, as Moneys
out of hand be, which is like to,a Bird in the Bufh; yet
the(e be all valueable, and are valued in Inventories taken
in the Ecclefiaftical Courts: But yet the Executors or Ad-
miniftrators fhall not be charged for affets for them, till they
have received them: And in 25 H. 8. in Dyer, fol. 5. Ob-
ligations are not held valueable, but things in attion; and
if one have got Goods by tort and wrong to the value of
One hundred pounds, yet this is clear valuable fubftance
within this Law; for although the word clear be inferted
into the Statute, yet that relates to the value, and not to
the Title of thofe Goods: And if one have Goods as Ex-
ecutor or Adminiftrator, thefe are not his own, and
therefore do not inable him to be a Commiffioner within
this Law.

Neither do the Goods of the Church inable the Parfon,
Vicar or Curate, nor the Goods of a Corporation do not
inable the Major and Aldermen, or Citizens of a City,
or Town Courporate, for thefe do not belong to their par-
ticular perfons, neither did this ftock in my Cafe, which
is demifed to B. and C. make them competent Commil-
fioners within this Statute, becaufe they had not the pro-
perty therein, but onely the ufe and occupation thereof.

And although in this Statute it is not declared in what
place thefe goods which fhould inable a man to be a Com-
miffioner of Sewers hould be in, it will {uflice if the par-
ty have them in any place within the Realm s for this very
Law calls them Moveable fitbftance: And herein I end my
free Citizen, and in my opinion E. had neither Freedom in
his perfon, nor real Eftate in Land, nor moveable {ubftance
in any fort to make him a competent Commiffioner within

this
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this Law 5 yet if a Freeman be deftitute of Goods, or want
perfeétion in his Freedom, if notwithftanding he have
Lands to the value of forty Marks per annnaz, then he (hall
be allowed a Commiffioner within this Statute : Touching
which point of Lands I now intend to proceed in.

In the handling of this matter it is to be confidered,
which be Hereditaments within this Laws; for the other
two words Lands and Tenements need nd expofitions
wherein 1 am of opinion, That Mefluages, Cottages,
Tofts, Crofts, Houfes, Land, Meadow, Pafture, Feed-
ings, Moors, Marifhes, Heaths, Furs, Mills, Orchards,
Gardens, Hopyards, Rents, Annuities, Prima wveftura
terne, Pifcaries, Tythes, Penfions, Portions, Proxies,
Parks, Warrens are all of them Hereditaments within this
part of' this Law, for the word Hereditament is a word of
the larger fize and largeft extent in our Law, being Onne
guod Hereditari poteft 5 and yet every. Hereditament is not
within this Branch, for it hath two other words joined
therewithall (videlicet) yearly value: And therefore Fran-
chifes and Liberties, as Waifs, Strayes, Felons Goods,
Deodands, Fines, Amerciaments, Profits of Courts, Fairs,
Markets, Ferries, Hundreds, Leets, and fuch like, are all
of them out of this Statute in this point, becaule they be
not of a certain yearly value, but be accidental and depend

in contingency, by the opinion in Butler and Baker's cafe Buler an
Cook's 3d Reports But as it is there (aid, If thefe things hawe Baker's Caf

beretofore been ufually letten and demifed for certain yearly
Rents, then they may be Hereditaments of clear yearly wa-
Iue within this Law.” -All Offices and Vocations, -as Phyli-
cians, ~Chirurgions, or Trades, as Merchants, "Mercers,
Grocers, Drapers, and fuch like, be neither Hereditary,
nor of certain yearly value, and therefore they be notwith-
in this Law, though perhaps one gain thereby Five hun-
dred pounds per annurr.  Alfo dry reverfions or remainders
depending upon Eftates for lives are out of this Branch, for
the words of the Statute be (hawing) which.isin prefenti

and not futire. :
Ii Neither
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Neither is an' Advow{on of force in this point, though
it be affets in a Formedon, yet it is no aflets in an A&tion of
debt brought againft Executors; Homages, Fealtics, Ef:
cuages, Heriots, Relicfs, Nomine penes, and fuch like, be
Hereditaments 3 but becaufe they are not of yearly value,
they are not therefore within this Law.

Alfo if a Commiilioner of Sewers be feifed of a Rent or
Annuity payable every {econd year, it doth not inable him
to fit becaulfe it is not Annual, which is intended yearly,
and every vear, as the Prior of Plymton’s Cafe in Dyer,
fol. 123. 1s, butif one do grant to 7. 8. an Annuity or Rent
of forty Marks in fee, payable at the Feaft of Eaffer yearly,
if the Grantee will then come for it to fuch a Place, that
is of certain yearly value within this Law.

But put the cafe that 4. is feiled of Land in fee, and
grant to B. forty Marks per annum for his life onely 5 1 am
of opinion that B. is no fufficient qualified Commiffioner
within this Law.

But if A. be feifed of a Reent of forty Marks per ammum in
fee, and he grant the fame to B. for his life, he is a compe-
tent Commiffioner within this Law : differemtia appares.

Our Statute goeth on in thefe words, That the Commif-
fioner which wonld. fit without exception, muft bave in Lands,
Tenements or Hereditaments of the clear yearly value of forty
Marks to bis own ufé 5 Theretore a Man feifed of Lands to
that value in the right of his Wife, although he take the
Rents and Profits to his own ufe, yet this will not inable
him to be a Commiffioner within this Law, but he muft
have them in ejwr-ufue & ad ejus ufum.

A Feoffee to a ufe before the Statute of 27 H. 8. of Ufes,
was no competent Commiffioner within our Statute, for he
had the Land then to another Man’s ufe ; Neither was Ce-
finy gue wfe {ufficiently qualified to be a Commiffioner.

Two Tenants in Common, or Coparceners of fort
pounds Lands per aumuws are neither of them of fufficient:
ability to be Commiffioners within this Law.

And
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And the like law is of two Jointenants of Land of that

yearly value, for though they be feifed per my and per tougge

et in truth, and in a legal conftrution, either of them be
feifed but of a moiety : So that if two Jointenants, Tenants
in Common, or Coparceners be feifed of Lands of the year-
ly value of threefcore pounds, either of them may fit by
this Commiffion.

A Dean and Chapter, Major and Commonalty, Maftes
of a College and Fellows, which be ferfed of Lands and
Tenements of the yearly value of a hundred pounds per ar-
sum, are not in refpect thereof to fit.

If a Bithop,” Dean, Chancellor, Archdeacon, Prebend,
Parfon or Vicar be feifed of Lands in Fure Ecclefie of the
clear yearly value of forty Marks, If{uppofe thefe may fit
Commi{fioners by this Statute, for they have thefe Lands in
eorum ufe during the time they continue in their places,
which in intendment of Law is for their lives ; but yet by
the intendment of Law they are not to fit in the exccution
of any humane Affairs 5 and therefore fecing their Perfons
are out of the intendment of this Law, fo likewife {hould
their Church-livings be : but this is but a conceit, for al-
though they be not Perfons bhaving thefe Lands within the
Scatute of 32 H. 8. of Wills, which is a having to difpofe, 3, z ¢
yet they may be within our Statute, which is a having to
retain.

If an Executor have a Villain for years which purchafeth
Land of forty Marks per ammume, he may (it in the execu-
tion of this Commiffion, for till his Lord enter he hath
them to his own ufe 5 but if the Executor enter, then nei-
ther the Villain nor Executor can fit a Commiflioner by
this Law.

If an Alien purchafe Lands of fufficient value in fee, he
in refpe& of his Perfon is a difabled Perlon to fit, neithet is
he a Perfon having Lands, becaufe he is not feifed thercof
to his own ufe, but to the ufe of the King ; But if he be
made a Denizen, then in his, perfon he is made capable.

Ii 2 1hbe
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The Warden of the Fleet who hath Lands belonging'tc-
*fs Office, may in refpe& thereof fit'a Commiffioner by:
this Law.

But fhall a2 Termor or Leffee for-years of Land of good:
value be thruft out of Commiffion, and be counted nemther
a {ufficient Landed man, nor his term and-leafe to be accep-
ted moveable fubftance, and not onely fo, but that his
Farm {hall be a farther difablement unto him, as the Statute

13 Eliv. 5. of 13 El. cap. 9. feemeth-to -purport ; the words of which
Statute be, That no Farmeror Farmers for terneof years, of
any Manors, Lands or Tenements, lying or-being within the
Precinils or Limits of any fuch Commsilfion of Sewers, which
be or which bereafter may be ordered and chargeable by any
Luws, Ordinances and Confiitutions made or to be made by
wirtue of any fuch Commilfion wherein be or they fhall be manmed
or appointed Commilfioner or Commilftoners, not having Eftase
in Freehold within the Realm; of or in Manors, Lands or Tes
menments of the yearly value of forty pounds, [hall any time here
after have power to [if, or in any-wife intermeddle with the
execution of fuch Commilfion or Commilftons, during the time
be or they fball continne or-be fuch Farmer or Farmers g any
ficch Manor, Lands and Tenements, and [hall not have Effate
of Frechold-as aforefaids but that every Such Covmilfzon, has
wing refpect onely'to every fich Perfon or Perfons for fuch and
[0 long time as be or they fhall be or comtinue Farmer or Fare
mers of any fich Manors, Lands or-Tenements, fboall be dee-
meed and judged in Law-as void.

But yet in the clofing up of that Statute of 13:Eliz: there
is-a Provilo to this efte@, Provided always, that it fhall be
lawfull ‘for any Commifioner;- being alfo a Farmer, and uot
having Lands or Tenements to the clear yearly value of forty
poinds of Freebold, to ﬁf by virtie of the faid cﬂff:mﬂﬁﬁyﬂ
and bave bis vaice and full anthority with others to make and
eftablifh Ordinanees for Sewers, according to the Tewor-of the
Commifion touching and concerning all Lands and Tenements
within the Precinik of every fuch Commilfion, other thar [ick
Lands and Tenements as be or they for the time bold and

enjoy

-

[
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enjoy as Farmer, as be or they might bave done before the ma-
king of that Statute 5 but he could not have fitten in execu-
tion of this Commiflion before the making of this Statute,
unlefs he had befides his leafe Lands to the value of forty.
Marks per anmum : And therefore a leafe for years is no ina-
blement at all, but a difablement, as this Statute declares.

But the times when this having of Lands, &ve. will fuf-
fice to qualify a Commiflioner to fit within this Law, is
now to be confidered of, wherein I am of opinion, that
the When having mult be referred to the Then fitting.: For
:he words of the Statute be, That zone take upon him to (it
wot having Lands tothe yearly value of forty Marks 5 fo. that
if he have not Lands of that value when he is fir{t made a
Commiffioner, yetif he have {0 much when he fitteth upon
the Commiffion, it will fatisfy this Law ; and it onec he
have Land of that value and fitteth, and after fell the Land
away, or if they be evitted from him, he is then difabled
to {it as a Commiffioner by this Statute : And f(oif he were
but Tenant for.the life of 7. §..and 7. §. dieth, he ought
not to fit : In 12 H. 7. 4. a Juror which was to pals upon 12 7. 7. 5
trial of Land was to have forty {hillings per an#um of Free-
hold, and after he was impanelled, and before he was
fiworn, he fold away his Land, and when he came to be
{worn, he was chalienged for want of Frechold, but the
challenge was difallow’d, for after he was impanelled, his
Land (though after fold away) ‘was chargeable with the
Iflues which he after might lofe in that matter 5 and witlr
this agreeth 14 H. 7. 2. by Frowick : But our Statute is
more precifely penned, which is, That none do prefunme to
[, unlefi be bave Lands of that value, or.be, &c. therefore
when he fits he muft have the Lands.’

And if A. do bargain and fell his Lands to B. by Deed
intended of that value, and before the inrollment of the
Deed B.do fit as Commiflioner, and after the Deed is in-
rolled, yet this doth not qualify his offence, and the rela-
tion of the weorking of this Deed doth not affift him to take
off the penalty of.this Law. -

4 Bz
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Alfo a man diffeifed is during the Diffeifin difabled to fit,
for he had not then power to devife the Lands by the Sta-
tute of 32 H. 8. of Wills, for that Statute doth as ourg
doth, ufe the word Having in prefénti, and not in fituro,

And thus much I thought convenient upon this oceafion
to deliver my opinion, when the Commif{lioner muft have
Lands of forty Marks per ammum, to inable him to fit as a
Commiflioner within this Statute.

To treat of the utter Barifter I need not, for when he
hath taken the Oath mentioned in the Statute, he is an ab-
folute and compleat Commiffioner within this Law, to all
purpofts, although he have neither Lands or Goods, ac-
cording as the Statute appointeth others to have.

It is cnacted likewife by this Statute of 23 A, 8.
5. that if any Perfon not qualified as aforefaid,
do fit by virtue of the Commiffion of Sewers,
he fhall forfeir forty pounds for every time that
he fhall atcempr {o to doe, the one half thereof
to be to our Sovercign Lord the King, and the
other half thereof to the ufc of him or them, that
will fue therefore by action of debr, bill, plaint
or information, in any of the King’s Courts, in
which action or fuit no wager of Law fhall be
admitted, nor any cfloin or protection fhall be
allowed.

In this cafe when the Perfon who fits con-
trary to the Statute hath forfeited one forty
pounds, he may forfeic another forty pounds
tor fitting a fecond time, though there be no
conviction of him for that firft time, becaufe
the penalty is equal and alike for every offence:
But otherwifc it is where there are fteps or gra-

dations
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dations in a penal Law, to double or increafe-
the penalty ;5 for there he muft be convicted for
the firft offence, before he can forfeit any thing
for the fecond offence, which prior conviction
not being neceflary here, the Party who fits two
{feveral umes by virtue of this Commiflion, may
be fued for the whole eighty pounds together,
and the like for as many more times as he fhall
fic, not being qualified, as the A& requires.

By the Statute of 18 £/iz. cap. 5. It 1s enacted, 18 ziiz.
That none fhall be admitted or received to pur-
fue againft any Perfon, upon any penal Statute,
but by way of information, or original action,
and not otherwife : See Co. 6. 19, 20. Moor 412.¢:6.19,20.
cafe s65.and 6oo. cafe 827. Cro. Hil. 39 Eliz, §44.éc0. "
And no Profecutor Qui tam, ¢>c. can now fue ™™ %
by Bill upon any Statute precedent to thar of
18 Eliz, as was refolved in Woodfon and Clarke’s
Cafe, in a popular fuic brought by Bill m the
King’s Bench upon the Statute of 23 H. 6. cap. 10, 23 # 6. 20
of Sheriff’s, Co. 3. Infl. 194. and 1n Udefon and 30* 194
the Mayor of Nottinghan:'s Cafe, Moor 248. cafe sor 242
390. contrary to the opinion n Style 381, 382, syte 38,
So that although this Statute of 23 A. 8. 5. gives **
the Profecutor power to fue by Bill, yet that is
taken away by 18 £/iz. 5. and he can fue by way
of information or original action oncly. |

The Informer or Profecutor who fues a Com-
miflioner (not qualified) upon this Statuce tﬁr

the
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the forty pounds muft begin his fuit wichin one
year after the offence committed, otherwife he
fhall not have any part of the penalty; For the
Statute of 31 Eliz. 5. reftrains the Profecutor.
Qui tam, ¢c. upon all penal Laws (except the
Statute of Tillage) to that ime: Buc if he doth
not profecute within a year after the offence, yet
the King may at any ume within.two years after
that year ended: And therefore it was refolved,
Hil. 12 Fac. That where an Information was
brought in the Court of Exchequer, tam pro Do-
mino Rege quam pro [eipfo upon the Statute.of
3 Jac. cap. 4. for three years forbearance to re-
ceive. the Sacrament, although it was not good
for the Informer, yet it was well enough as to
the King, Cro. Fac. 166. Syvedale wverfus Sic Ed-
ward Lenthall.

‘By the King’s Courts, The four ordinary
Courts at Wefiminfler {fcem to be here onely in-
tended; For they are the King’s general Courts,
where the King’s Attorney may acknowledge or
deny : And the words of this Statute being ge-
neral (fcil in any of the King’s Courts ) are
left to the conftruction of Law, where the Rule
18, verba equivoca, & in dubio pofita intelliguntur
in digniori & potentiori fenfu: And in-this fenfe
fhall thefe words (the King’s Courts) be con-

: 5 :
ftrued in all penal Statutes where the penalty is

ms193. (0 be recovered 1n a popular fuit, Fones 193.

Co. 6.




Lellura Quarta.

Co. 6.19,20. Moor 421. cafe §81. Cro. Mich. 4 Car.
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Ca S, 19,20,

: 2l A .
146.Cro. Trin. 4 Car. 112, 113. Hutton 99. {0 that cro.cart 6.

the Commiffioner, who fits by wvirtuc of the
Commiflion of Sewers, without being qualified,
can be fued onely in thofe Courts for the forty
pounds, and not in any inferior Court.

And; as itfeems, the Commiffioner fo fitting
contrary to this A& cannot be indicted for fuch
offence; For it hath been held for Law, that
when a Statute appoints a penalty for the doing
of a thing which was no offence before, and
appoints how it fhall be recovered, it fhall be pu-
nithed by that means, and not by indictment;
and fo it was refolved 1n the Cafe of Innocent
Caflle, who was indicted for acting as a Juftice
of Peace, not having Lands to the value requi-
red by the Statute of 18 A. 6. cap. 11. but was
difcharged of the Indi&tment, for that the Sta-
tute had prefcribed another way of pumifbment,
iz. by an Action of Debt, tam pro Domino Re-

112, 113.
futtom 9.

[E H..E- L

ge, (¢ Cro. Mich. 20 Fac. 643. And confonant o fusys.

to this was the opinion of all the Judges of Ex-

gland, fave three, Mich. 6 & 7 Eliz. Dyer 236. 6 1 &

And yetdee Croftor’s Cafe in Modern Reports 34.

Dyer 235.
Modern Res

where there is related an opinion of two Juftices #r 3¢

to the contrary, and that the Party may in fuch
cafe be punifhed by Indictment.

Kk The
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The Second queftion.

The fecond queftion in my cale touching this Statute, is,
Whether the Countefs of FWarwick be a compatible Com-
miffioner within this Statute.

Although it is uncouth in our Law to have Women Ju-
ftices and Commiflioners, and to fit in places of Judicature,
yet by the Authorities enfuing you fhall find this a point
worth infifting upon, both in Humane and in Divine lear-
ning 5 for in Gemefis, Chapter the firft, after the Creation
of all other Creatures being finithed, theHeavens adorned,
and the Earth replenithed, God faid, Let s make manin our
own Image, after our likenefs, andlet bim have dominion over
the filh of the Sea, and over all the Earth, and every creeping
thing that creepeth upon the Barth: So God created man in
bis own Image, in the Image of God created he him, Male and
Female created ke them s and. faid unto them, Be fruitfull
and wnltiply, and replenifh the Earth, and fubdue it, and
bave dominion over the fifh of the Sea, and over the fowl o
Heaven, and over every living thing that moveth upon the
Earth : Thiswas the firlt Commiffion that ever was granted,
and it paffed under the divine immediate Seal of the Almigh-
ty, and extended over the whole world 5 and by the virtue
of the word' Dominamini in the Plural number, God cou-
pled the Woman in Commillion with the Man.  But in the
18th Chapter of Exodws, Ver.21. Jethro advifeth and coun«
felleth Mofes his fon in law to provide out of all the people mesn
of truth, bating covetonfnefs, and place fuch over them to be

wlers of Thowfands, Ruders of Hundreds and over Fifties
and Tenss where by the word Me» twice repeated by Fe-
thro, this place ot Scripture feemed to exclude Women whol-
ly from Government, and.the former Commiffion' extended
over Fifhes, Birds and Beafts, and neither over men nor wo-
men: And in the firlk of the Corinthians, Chapter-14. it is
faid by St. Paul, Let-the women keep [ilence in tlie! Churckes,
for it is not permitted to them to fpeak. And in Grex-
don’s cafe in the Comment. fol. 497. Dyer faith, That wo-
wser could not adminifber the Sacraments, nor were they per-

mitted
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mitted to [ay Divine Service. And in the fecond Chapter
of Timothy, V.12, he faith, We fuffer not the woman to rule
over the man 5 but this laft of Tizoethy may be moft aptly
applyed to husband and wife.

I remember out of the Abbey Book of Ewefbum this
Note worthy of obfervation, Quod Alicia Peeres Regis 1si-
wiona [upra nodum mulierum nimis fupergre(fa, fui etiam fex-
w & fragilitatis feminie Inmemor, nunc Fufliciarios Regis,
munc in foro ecclefiaftico juxta doores fedendo, &' pro de-
fenfione canfaruns fuadere & etiam contra jus poftulare mini-
wme verebatur, ynde propter [eandalum petierunt i rege in Par-
liament’ tent’ An. 50 Ed. 3. pemitiis amoveri 5 but hereby I
collect, that fhe was not in Commiffion with the Judges
Temporal or Spiritual, but was a favorite of the King’s,
and took upon her to ntermeddle in bufineffes nothing
concerning her: But whether the Text meant it,fora Woman
to {it Judge in a Court of Juftice, was<contra modum mulic-
rune, or becaufe fhe fate there to wrelt righteous Judgment,
I refer to the Readers of that Hiftory 3 For Debora was
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1 Tim 2.

Judge of Ifrael, and Judged the people as the fourth of judge ;.

Fudges hath it. Dyer indeed faith in Grendor’s cale, That
divers Churches were appropriated to Prioreffes and Nunneries,
whereof women were the Governmeffess whereby and by the
faid Chapter of the Corinthians it appears, that women
might be admitted to have Rule and Government over
the poffeflions and perfons Temporal and Ecclefiaftical,
but were not admitted to have cwram animarym, nor to
meddle with the Adminiftration of the Service or Sacra-
ments, '

And for Temporal Governments, I have obferved wo-
men to have from time to time been admitted to the higheft
places; For in ancient Roman Hiftories I find Exdochia and
Theodora admitted at feveral times into the {ole Govern-
ment of the Empire: and here in England our late fimous
Queen Elizabeth whofe Government was moft renowned:
And Semiramis governed Syriz : and the Queen of the
South which came to vifit So/orzan, for any thing that ap-

Kk 2 pears
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pears to the contrary, was a fole Queen : And to fall a de-

ree lower, we have prefidents that King Richard the firft,
and King Hexry the fifth appointed-and deputed by Com-
miffions their Mothers to be Regents of this Realm in their
abfencein France: And the wile and renowned Lady Map-
garet Countefs of Richmond was put in Commiffion, and
Humfrey de Bokune Earl of Herfrd was by Tenure Con-
ftable of England, which is a Judge in Martial affairs, and
he died without ifiue Male, by reafon whereof the Office
(amongft other things) defcended to his two Daughiters

va&liz. Dyer. and Co-heirs: And in the r1 of Elizabeth; in Dyer, it is

ToHeTs

holden for Law, That although this was an Office of Juftice,
yet they might execute the fame by deputy; for in truth
women were unfit Martialifts to judge of matters of that na-
ture; and yet it is clear, a deputy doth nothing in his own
name, butin the name of his Malter or Miltrefs, therefore
the Martial Court was to be kept in their names: But yet

Ewill defcend a ftep lowers Jt was adjudg’d 1in B R.

5 Car. 1. That the Office of Marfhal of that Court
well defcended to a Feme, and that fhe might
executeit by her Deputy; See Hern’s Reading 4-
Anddoth not our Law temporal and {piritual admit of women
to be Executrixes and Admini{tratrixes? and hereby they
have the rule-or ordering of great Eftates, and many times
they are Gardianefles in Chivalry, and have thereby alfo
the Government of many.great Heirs in the Kingdom, and
of their Eftates. .

And in 10 H. 7. a man devifed hisLands to be fold by a
woman; and - died, and fhe fold the {ame to her husband :
So by thefe cafes it appeareth, that the Commonlaw: of
this Kingdom fubmitted:'and committed many things to
their Government 3 yet the Statute of Jultices of the Peace
is like to Ferhro's counel to Mofes, for there they fpeak of
men to be Juftices, and feemeth thereby to exclude women s
Burt our Statute of Sewers is, Commilfion of Sewers [hall
be granted by the King to. fuch perfon and perfons as nﬁﬁid

rds
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Lords fhould appoints So the word perfons {tands indiffe-
rently for either Sex 5 And therefore although by the weak-
nefs of their Sex they are unfit to travel, and they be for the
moft part uncapable of learning to diret in matters of Ju-
dicature, for which caufes they have been difereetly fpared,

et I am of opinion, for the authorities, reafons and cau-
{es aforefaid, that this honorable Countefs being put into
Commiffion of the'Sewers, the fame is warrantable by the
Law; and the Ordinances and Decrees of Sewers made by
her and the other Commiffioners of Sewers, are not to be

impeached for that caufe of her Sex.-
And I conclude here, thatalthough in diferetion women

have been fecluded as unfit; yet they are not in Law to be
excluded as uncapable:

If an Infant above the age of Fourteen, and under the

e of One and twenty be made a Commiffioner, his Infan-
cy fhall be no caufe to difable: the Laws made by him;
young Daniel was Judge over both the Elders. And in Lit-
tle Brook, fol. The cafe is, a Parfon or Prebendary
being within age made a Leafe for years of his Benefice, and
would but could not after avoid it for his Nonage, for fee-
ing the Church had made him of full age to difcharge the fpi-
ritual Office, our Commonlaw thought it fit to inable hiny
to difpofe of his Temporalties: and in 2rH:7. fol. 12.and
13. the cafe is put by Bridges, and confirmed by Juftice §y/-
liard, and was not denied by any, thatan Obligation made
by a Major and Commonalty, Dean and Chapter, Abbot
and Covent, fhall not be avoided for the Nonage of the
Major, Dean or Abbotis yet all thefe ferve in place of Go-
yernment, howbeit in the (aid matters their Nonages {hall
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not impeach them: * And in the third of Jfaish itis faid, [1a. 3.

will give thens Children to their Princes, and Babes to rule o-
ver thens; noting thereby an unfitnefs in them to govern,

but that debarred them not of the place : and of thismatter’

this fhall {uffice.

But now admit, as oftentimes it falls out, ‘ that Commif*'
Goners (hall fit in the execution of this Commiffion of Sew’

ers,
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ers, which have not taken the Qath, which have not Lands
of value, or which is not a free Citizen, and yet there be
Ordinances, Decrees and Laws made at thofe times ; Now
whether thofe Laws and Ordinances {o made by a difabled
Commiffioner be void or not, is the queltion 5 or whether
the difabled Commithoner fhall onely undergo the penalty
of forty pounds,

‘There was a Statute made in 6 H. 8. cap. 10. whereby
it was enalted, That the Chancellor of England for the tisse
being fhould riake no Commilfton to any Perfor or Perfons
(except he had Lands and Tenements of Eftate of Freehold to
the yearly value of twenty pounds, or elfe be Fuftice of the
Quorum) within any of the Shires where be fbould be nrade &
Commilfioner 5 and if any fuch Commilfion were direied to
any Perfon or Perfons not having Lands or Tenements to the
yearly walue of twenty pounds, or not being one of the Fuftices
learned of the Quorum, as aforefaid, That then every fuch
Commilfion, and all Prefentments and Accnfations bad and
prefented before any fuch Commilfioners, be utterly void and
of none effelt,

But this Statute is in time expired long ago, and there-
fore it is no interruption to our Commiflioner 3 for al-
though the Statute of 23 H. 8, which I read on hath a
Claufe in it in effet; That all and every Statute and Ordi-
nance heretofore made concerning the Premiffes, made in the
time of the faid King, or of any of bis Progenitors, not being
contrary to that Statute, [honld fland in forces yet thefe
words do not fet on foot a Statute expired in time, as that
of 6 H, 8, is: Alfo in the faid Statute of 13 Efiz. if a Ter-
mor or Leflee for years be in. Commiffion, all Laws made
which concern Lands whereof he is a Farmer are void as to
him, wide antea.

But to relie on our Statute of 23 H. 8. in my opinion it
doth not avoid any of the Laws and Ordinances made by
difabled Commiffioners, but doth onely inflié the punifh-
ment and penalty of Forty pounds a piece upon every of
them, for every time they or any of them fhall fit in or a-

bout
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bout the execution of this Commiflions yet it feemed in
the cale de Jure Regis Ecclefiaftico, That whereas the Sta- cafe 4 74
tute of firft of Elizabeth authorized the Queen to grant Reg# Eccle-
Commiffions to natural born Subjeds, that if fhe had gran- /"
ted the fame to an Alien, the alts done by him had been
void.

But now my cafe proceeds to the next point or ftep, and
that is touching the Law and Ordinance made to rafe the
faid Weres I inferted this claufe in my cafe, becaufe I had
not formerly occafion or fit opportunity to treat of the Lets,
Impediments and Annoyances which be contained within
this Statute of 23 H. 8. and therefore I took this occa-
fion to clofe up this daies Exercife with the Difcoutfe of
them. '

" =\

1. Streams

2. Mills. I
Thefe by name3. Bridges
are fuch Impe-|4. Ponds.
diments and An- | 5. Fithgarths.

And the relt muft
be comprifed with-
in thefe general

noiances a5 this] 6. Mildams. {"words ( videlicet)
Statute fpeaketh | 7. Locks. | Otber like Lets and
of, 8. Hebbinthres. i fmpﬂcﬁmf}:h,

9. Hecks, and 1

| 10. Floudgates.

L -

And the difcourfe upon all thefe will reft moft upon the
Statutes heretofore made touching rhe fame.

And the firft Statute thereof made is in Magna Charta; Magn. Char.
cap.23. Omnes kidelli depomantur de cetero penitus per Thame- TP 23 o
fam ¢ Medweyan & per totam Angliam nifi per cofteram tna- nor w the
‘vis'y, what this word kidelum fignifieth appeareth by the ti- f;l;n% _ ;;f,_,:, :
tle of that Statute, which is Weres. gl

The next Statute to thisis, 25 Ed. 3. eap. 4, which doth 13 # 7- 35 -
enalt, That all Mills, Veres, Stanks, Stakes and Kiddels which 23 Eeclide
were levied and [t in the time of King Edward (that King's
Grandfather ) and afler; whereby Ships and Boats were di-

farbed,-.
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Sturbed, that they might not pafs the Rivers as they were wont,
[hould be ent and pulled down without being relevied,

The faid firt Statute is general, that all Weres {hould be
put down but by the Seacofts, yet this word (44) arein-
tended of fuch onely.as were ereted without lawfull War-
rant ;3 and the faid Statute of 25 Ed. 3. doth explain the
generality of the faid fermer Statute ; For thereby it ap-
pears, That Weres ereted in Navigable Rivers where
Ships and Boats were wont to fail, fhould be extirped, be-
caufe they were a hinderance to Navigation 3 but this ex-
tends onely to navigable Streams which have been navi-
gable by ufe and cuftome 5 and it.is manifeft by this Seatute,
that thefe Weres which.were {o to.be put down muft be
onely fuch as were erelted in the time of Edward the Firlt,
and fithence, becaufe thofe feemed to be erefted without
lawfull authority 5 and being but erefted in thofe times,
they had not the countenance of cuftome and. prefcription
to ftrengthen them.

The next Statute in time is that of 45 Ed..3. cap. 2.
which confirms the {aid Statute of 25 Ed. 3. and then ad-
ding thereto, that if any fuch annoiance be done, it fhall
be pulled down ; and that he which fhall relevy fuch an-
noiance, and be thereof duly attainted, he fhall incur the
penalty of one hundred Marks to the King, to be levied by
the Eftreats of the Exchequer 5 and the penalty is thereby
given for the inhauncing of fuch Weres, Mills, Stanks,
Stakes and Kiddels : This Statute is in part a confirmation
of the faid Statute of 25 Ed. 3. and in other part thereof it
isa new A& in thefe Points.

Firft, In the forfeiture of a hundred Marks.

Secondly, This is the firft Statute in my opinion made
againft inhauncing of fuch things which are counted an-
noyances.

And thirdly, -1t gives thelike penalty againft him which
fhall relevy the annoyance, as again{t the Inhauncer: And
becaufe this Statute depends upon the faid Statute of

25 Ed. 3. it extendeth therefore but to navigable Streams.
The
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The Statute of 1 H. 4. cap. 12. i3 a Statute in thefe
Points of great confequence, and it doth alfo confirm the
faid two former Statutes of Ed. 3. and doth thereto alfo
make additions in thefe infuing Points :

Firft, That Juftices fhould be afligned to furvey and
keep the Waters and great Rivers, and to corret and amend
the defaults, as well by furvey, advice and difcretion, as
by inqueft.

Secondly, To furvey the Weres, Mills, Stanks, Stakes
and Kiddels in old time made and levied before the time
of Ed. the Firft, and them which they fhould find too
much inhaunced or ftraitned, to corret, pull down and
amend; faving always a reafonable fubftance of Weres,
Mills, Stanks, Stakes and Kiddels fo in old time made and
levied.

Thirdly, And if any fuch annoyances of Weres, Mills,
Stanks, Stakes and Kiddels of Paffages, and ftraitning in
old time made and levied, be adjudged and awarded by
the faid Juftices to be pulled down and amended, he that
hath the Freehold of the fame {hall make thereof execution

at his own cofts within half a year after notification thereof

made, upon pein of a hundred Marks 3 and he which fhalt

relevy, or inhaunce or ftraiten them againft the faid judg-

ment, fhall forfeit one hundred Marks to the King, to be
aid into the Exchequer.

Fourthly, And he which fhall find himfelf grieved by
exccution or otherwife in this behalf againfk right and rea-
fon, he may purfue and have right.

Fir(t, by this Statute I colleét thefe matters 3 Firft if that
a Were, Mill, Stank, Stake or Kiddel be newly or of late

ears built and erefted in any Streams without warrant or
lawfull authority , the fame may be caufed to be pulled
down by Otder of the Commiffioners of Sewers, at the
cofts of the Party which ere@ed the fame.

Secondly, If Weres, Mills, Stanks, Stakes or Kiddels
have {tood and been time out of memory in Rivers or

Streams, and fo have warrant from cuftome and prefcrip-
Ll tion,
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tion, thefe may not be cut up or pulled down by the
Commiflioners of Sewers, becaule long ufe and cuftome
which is a Law of this Kingdom, hath eftablifbed them.

Thirdly, If there have been Weres, Mills, Stanks, Stakes
or Kiddels time out of memory in Rivers or Streams, which-
of late years have been inhaunced, inlarged, or otherwiie
exceeded. the ancient fize and -accultomed compafs, the ex-
cefs in thofe cafes is onely to be abated and pulled down
but fo far as the ancient {ize did extend to is not to-be im-
peached : For the words of the faid Statute be, That there
be referved always the reafonable fubffance thereof in old times
aecuftomeed.

And in my opinion the generality of the faid Statute of
Magsa Charta, cap. 23. is reftrained by the fucceeding Sta-
tutes, if the expofition fhould have been as large as the let-
ter -is.

And thefle three diftin&ions do fully declare the true e
fet -of the faid preceding Statutes.

Then next in order of time is the Statuteof 4 . 4. e.11.
which reciteth, That- by Weres, Stakes and Kiddels in the
water of ‘Fhames, and in other great Rivers through the
Realm, the common paffage of Ships and Boats be difturbed,
and mmch People perifbed 5 and alfo the young fry of Fifh de-
ftroged, and againf? reafon wafted and given to Swine to eat;
Therefore this Statute enalts, That all former Statutes thereof
made be bolden, kept and put in execution,

Here be two.things which.none of the former Statutes
took order for 5

The one is the perifhing of the King’s People;

The other the deltroying of the fry of Filh which were
occafioned by the ere&ing of thefe Weres, Mills, &v. Yet
thefe are bufinefles which are otherwife provided for, and
be not. pertinent to thefe Laws of Sewers : And therefore
I-{hall pafs them.over without any other farther explanation
thereof.

The Statute of 12 E. 4. ¢ap. 7. doth confirm all the faid -
former Statutes made again{t Lets, Impediments and An-

noyances 5-
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noyances; ‘And doth farther enadt, That if contrary to the
award, rule or judgment.of the Commifftoners made according
2o the Statute of 1 H. 4. it be found, that any Weres, Fifb-
garths, Mills, Mildams, Locks, Hebbingweres, Stakes, Kid-
dels, Hecks or Flondgates be made, levied, inkaunced, [Irait-
ned or inlarged againft the faid Statute, the Offenders therein
contrary 1o the aforefaid award, rule and judgment being war-
ned by the Sheriff or Under-fberiff of the County upon a Scire
facias 1o that purpofe direlfed where thofe Ammoyances be, and
within three months after fich garnifoment do not wholly a-
mend, break down and avoid the faid making, levying and
inbanncing, ftraitning or inlarging, That the Party being de-
feltive in that behalf fhall forfeit one bundred Marks to the
King, to be levied by Eftreats ont of the Exchequer ; and if
the Offender, bis Heirs, Alfignee or Alfigns, or any of them
do defer or continue the fame defanlt, contrary to the award,
rule and judgment of the Commilfioners, ke or they fhall for-
feit one bundred Marks, the one moicty to the King, the other
moiety to the Party that will fue for the fame,

And alfo it was farther enabed, That if any Perfon or Pere
fons, other than fuch againft whows [iuch award, rile or judg-
ment was made, or any of them, do prefume to occupy or con-
tinue any of the Weres, Fifbgarths and lmpediments aforefaid,
or other Incumbrances, be fhall forfeit for-every dzf.,:m'r for
ewvery month one bundred Marks, the one half to the King,
the other halfto the Party that will fue.

It appeareth that this Statute f{peaketh of Milldams,
Locks, Hebbingweres, Hecks and Floudgates, which the
other Statute never {peaketh of; fo in extent thereof it hath
more inlargment : And in my opinion all the forefaid Sta-
tutes did extend onely to navigable Streams and Rivers,
with Ships and Boats,

If -a Leflee for ycars of Lands or Tenements
whete any fuch Nufance or Annoyance is doth
continue it, he iswichin the latter claufe of this

L'l 2 Statute,
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Statute, though it was ere¢ted before his time;
For a Leflee for years may lawfully abate any
fuch Nufance, as was refolved in the Cafe of
cro. Facsss Bremt and Haddon, Cro. Mich. 17 Fac. 555. And
£an.2.103. may be punithed for the continuance of it, Leo-
nard 2. 103. Wafbbourn werfus Mordant.

In the Tenth Report of Sir Edward Cook, the cafe of Che-
JZer Mills upon the River of Dee, was as infueth, That a
Canfey or Milftank of Stone in the River of Dee, in the City
of Chefter, was made and erected for the neceffary maintenance
of certain Mills, fome of the Kings, others of the Subjects,
which ftood at the end of the Canfeys were of late by the
Decree of the Commiflioners of Sewers ordered, That a
:breach therein of Ten Roods or Pearches thould be made,
-which Caufey or Milftank was by the agreement of all par-
ities erefted before the time of Ed. the firft, and {o had con-
tinuance without any inhauncing or exaltation: And whe-
ther this Decree was warranted by any of the faid Statutes
.or:-not, was the queftion, which was referred by the Lords
.of the Coun(el to the two Chief Juftices, Fleming andCook,
-and to Tunfield the Lord Chief Baron, to be confidered onj
and the faid Chief Juftices and Chief Baron declared their o-
pinion, That the {aid Deccree was not warranted by any of
the faid Statutess for they faid that the two Statutes of
25'Ed. 3. and 45 Ed. 3. extended but to fuch Impedimen:s
as were fet up and erected in the time of Ed. 1. and after;
and that the generality of the Statute of Mag. Char. ca. 23,
was reftrained by thefe two Statutes ; And that the Statute
of 1 H. 4. extended to fuch Weres, Kiddels, @¢. and other
dLets as were erelted before the Reign of King Ed. the firft,
and which have been inhaunced and exalted fithence, and
fowas out of all thofe Laws, .becaufe there was no fuch-in--
*hauncing.

AAnd the Statute of 23 H. 8. which 'l now read en, did
wmot alter the former Statutesin thefe pointss But provided,

That
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That all and every Statute, A& and Ordinance heretofore
mmiade concerning the Premifles in that At recited, not be-
ing contrary nor'before then repealed, fhould {tand then
in force : But the faid Judges did hold opinion, that all the
{2id Statutes ftood unrepealed, and accordingly made theiz
Reeport to the Lords of the Council.

The Commiffioners of Sewers ordered that
7. 8. who had a certain Mill hould make the
holes of his Floudgates of a lefs fize, than they
were before; and the order being removed by
Certiorari into the King’s Bench, 1t was moved
to be quafhed, for that 1. It did not appear by
the order, -what Eftate 7. 8. had in the Mill. ‘But
the Court held it to be well enough, for that e-
very. onc who is owner of a Mill, ought to re-
pair the Floudgates, whatever Eftate he hath in
the Mill: 2. Another objection was, that the
Commiflionershad no power to make any fuch
alteration in, an ancient Mill, as this fhall be
prefumed to be; and it doth not appear tha
there hath been any inlarging of the Floudgates
fince the Mill was firft ercéted; But 1t was an-
fwered by the Court, that it fhall not be inten-
ded to be a Mill before the time of E: 1. and if
it were not, the Commiflioners had power to
fraiten or inlarge the Floudgates, according
o the cafe.of Chefler. Mills, .and the Court con-
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T here be many private Statutes made for the abating pri-

vate Weres in fome Streams which are not within my intent
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to recite, farther than by naming of them, beécaufe I take
it they are not confirmed by the Statute [ read ons As 11H.7.
cap.s. Sonthampton: 14 H.8. cap.x3. 23 H.8, cap.18. Havens :
25 H.8.Cap.7. for killing Fry of Salmons, 27 H. 8, Raftai
Havens. 9, 10, 11.

In 19 Facobi Regis there was a great Canfe depending in
the Court of the Dutchy at Weflminfter, between Benedict
Hall Efqs, Plainuff, and Jobn Mafor, 'George Warrel, and
Thomas Powel, Defendants; which was in effe& asfollow-
eth, That Queen Mary was féifed of the Manor of Monmouth,
with the Appurtenances in that County, and of a Free fifhing in
the River of Wye, and of a Were and a Fifb-yard there,
which were erelled in the time of the faid Queen, in the place
where an old Foundation of an ancient Were did fland : This
Were had been letten by the faid Queen, and alfo by Queen
Elizabeth,under the Seal of the faid Dutchy by yearly Rents,
and fo there were ancient Prefidents (hewn in that Court,
whereby it appeared, that the ancient Were there had
been letten to Farm by the Earls and Dukes of Lancaffer,
and by the Kings and Dukes for a long time for yearly
Rents: So that it was manifeft that it was an ancient Were
time out of memory: And this Were and Fifh-yard, and
the profits of filhing were letten by the King’s Majefty that
now is under the Scal of the Dutchy of Lawcafer, in the
Tenth year of his Reign, to one John Abraball Efquire,
for One and Thirty years, for and under the yearly Rent of
Six Pounds thirteen Shillings and four pence pziable to his
Majelty his Heirs and Succeflors; ‘And the (aid Abraball-be-
ing fo thereof poflefled, did afterwards in the Tenth year
aflign the fame to one Wiliam Hall, Efq; by reafon whereof
the faid Williams Hall was thereof poflefied; and inthe 12th
year of this King, made his laft Will and Teftament, and
did thereby ordain the complainant his Executor, and af

ter died; by and after whofe deceafe the Complainant came

to be pofiefied of the faid Leafe and Term therein to come 5
and in the Nineteenth Facobi Regis, the Commiffioners of
gewers in thofe parts caufed a Jury to be impanelled and

fworn,
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fiworn, touching this Were and Fifh-yard and gave therein
a Verdié to this effe s that is, That Benedict Hall 1he Come-
plainant was poffefed of the faid Were, called Monmouth Were,
upor the River of Wye,which was excelfive high and hurtful,
and was an Impediment to the common paffage of Boats, Barks
and Ballangers up and down the faid River, and by-means
thereof they conld not pafs but in great danger, which if the
faid Were were not, Boats of two or three Tuns might pafi the
Rivery and that the faidWere bad beenihe death and drown-
ing of one of the King'sSubjetis, and is the canfe of the fear-
city, dearnef; and want of Salwons, and other Fifl: withiz
the faid River, by reafon many of them were taken in Gins
of the faid Were, when they were out of [eafon, and that the
Jame was a great abufé, wrong, enormity and anncianceta the
whole Conntrey.

Whereupon the faid Commiflioners made an Ordinance
or Decree, fetting forth thereby in effelt as followeth, That
whereas it did appear to thews, as well by the examination
Witneffes, as by the- faid Verdi& of the Jurors, and-by their
view, that-the f[aid Were was a.great Let and binderance 1o
the common paffage of Boats and Ballengers up and down the
River, indangering of the lives of the King's Subjects, and
to the defiruition of Fifb, as the Salmens and Fry thereof's
They therefore ordered, That the faid Were fhould be over-
thrown, and that the Timber and Stone thereof foould be re-
moved , whereby the Chanel fhonld be cleared for paffage of
Boats 3 And accordingly did dire& their Warrant under
their Hands and Seals to the Defendants,. authorizing them
thereby- to. overthrow the faid Were, which they perfor-
med -accordingly 2 and all this matter of the verdi&t of the
Jury, and Decree of the Commiflioners were fet forth at
large in the Defendant’s Anfwers; and after examination

and publication of Witnefles,. the Caufe came to be heard

.in the faid Dutehy-court before Sir Humpbrey May, Knight,
Chancellor of the'Dutchy, Sic Fobn Denbam, Knight, one
of his Highnefs's Barons of the Exchequer, an Affiltant to
that Court, and Six Tho, Chamberlain, Knight, one %'i'_ the

ings
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King’s Juftices of his Bench, another Affiftant of the faid
Court, and Sir Edward Mofley, Kn_}ght, Attorney of the
faid Court, who were of opinion, That the faid Were be-
ing an ancient Were by prefeription and cuftome, it ought
not to have been overthrown b‘y the Decree of the Commif-
fioners of Sewers, and that the faid verdi& of the Jurors was
defe@ive, becaufe though they prefented the faid Were to
be over high and inhaunced, yet in regard they did not
prefent in gwanto nor in gua parte, the faid Were was in-
haunced above the ancient aflize, therefore they efteemed
the faid Verdiét of no validity.

But now it comes next in time and turn to declare my
opinion touching and concerning Bridges, Mills, Mil-dams,
Mil-ftanks, Floudgates, Hecks, Locks and Hebbing-weres,
which in the faid Statutes be fet forth for Lets, Impediments
and Annoiances, wherein they are to receive their Expofi-
tion according to the faid cafes of Weres, without other
diftin&ions; for if they have had continuance time out of
memory, then are they the proper and peculiar Inheritances
of the King, or of his Subjedts, allowed by ancient Cu-
ftome, confirmed by long ufe, and to remain eftablifhed
without overthrowing or deftroying: But if they have
been inhaunced or inlarged over their ancient and accufto-
med affize, then the inlargement and excefs is onely to be
abated, and no more; forthe Statute of 1 H. 4. faith, That
there wnft be left fufficient [ubftance of the ancient: And
if any new Were, Stank, Stake, Floodgate, Kiddel, or o-
ther thing have of late been erctted on the Rivers, which
is an annoiance or hurtfull, then the fame may be ordered
by the Commiflioners to be abated, overthrown, deftroy-
ed and pulled down, becaufe the fame was erelted without
lawfull warrant or authority : And fo as I take it, thefe few
diftin&ions do fully declare my opinion teuching thofe mat-
ters. : .

The Statute of 23 H. 8. which T read on touching and
concerning Lets, Impediments and Annoiances, hath thefe
words in it in effeét, And the Commiffion giveth anthority jo

Edmond




Leflura Quarta.
Edmond Lord Shefficld, Sir Philip Tyrwhit, Sir Nichoias
Sanderfon, Kwights and Daronets, Sir Richard Aurcots,
8ir John Thorold, Sir John Read, Sir Charles Bouls, Sir
Ralph Maddifon, Sir William Hanford, S#r Francis South,
Knights, Thomas Tyrwhit, John Belles, and Nicholas Ha-
merton, Bfguires, whereof the faid Baronet and Baronets
were of the Quorum, fo frrvey the Walls, Streaws, Dilckes,
Bd?:}f{_.r, Gutters, Sewers, (Foats, £r:f¢‘fj'!, H."H':-";;{-.‘Ij Treackes,
Mills, Mildams, Flondgates, Ponds, Locks, Hebbingweres,
and other Impediments, Lets and Annoiances, and the fame
2o canfe to be made, corveled, repaired, amended, put down
or rrﬁ:nﬂed, a5 canfe fhall require, after their wifedoms and
diferetionss and therein to ordain and do after the form, tenor
and effect of all and Ij?frguf.n' the Statutes or Ordinances made
before the firft day of March, in the 23d year of H. 8. tou-
ching the Premiffes, or any of theus s as alfo to inquire by the
Oaths of honeft and lawfull Men of the faid Shixe or Shires,
Place or Places, where fuch defanlts or annoiances be, as well
within Liberties as without, by whom the truth may rather be
known through whofe default the faid burt and daiages have

happened 5 and who hath or boldeth any Lands or Tenements,
I

or Common of Pafture; or profit of fifbing, or bath or may bave

any burt, lofs or difadvantage by any manner of means in the
faid Places, as well near to the faid Dangers, Lets and In-
pediments, as inbabiting or dwelling near about the [aid Wals,
e, and Impediments aﬁarfﬂzid , and all thofe Perfons 1o
tax, aﬁﬁ and dfﬁmiﬂ.

In a former claufe of this Statute, the Commiflion gi-
veth power to furvey the Walls, Banks, Ditches, Gut-
ters, Sewers, Goats, Calceys, Bridges, Streamss In which
Claufe thefe as neceflary Defences are ordered to be re-
paired.

Then comes another Claufe, wherein thefe things are re-
cited as Lets and Impediments, widelicet, Streams, Mills,
Bridges, Ponds, Fifhgarths, Mildams, Locks, Hebbing-
weres, Hecks and Floudgatess So that by thefe two Clau-
fes, the firft fort were to be maintained and not deftroyed,

M m and
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and the fecond fort fhould have been deftroyed and not re-
aired. -

e And if thefe two fir(t Claufes had been alone, then the
Commiflioners had been bound to maintain the one and
deltroy the other, without any toleration; but then came
in the faid third Claufe, which is the Claufe of moderation,
and therein as well the Defences, as the Lets and Impedi-
ments, come all in one claufe promifcuou(ly put together ;
and lo the words (amend, corred, repair and put down) are
therein referred to them alls fo as in my opinion all De-
fences, as Walls, Banks, Sewers, Calceys, Goats, ¢ be not
to be maintained, becaufe in tra&t of time fome may prove
unneceflary and unufefull, which for that caufe may be pul-
led down: fo all Mills, Mill-dams, Floudgates, Weres,
Stanks, Stakes, Kiddels, and fuch like, are not to be put
down and overthrown, butfuch asare ancient and arethere-
by grown to be the proper Inheritances of men, and fuch al-
fo which are ufefull and neceffary are to be maintained,
kept and repaired; for in fome great Havens and Ports,
great abundance of Piles and Timberpolts are fét in the
Waters to {tay the rage, force and violence of the Waters
for the fafegard of the Port and Haven.

It were a very ridiculous expofition of this Law, tourge
the Commiffioners to overthrow thofe things which are
helpfull, and not hurtfull 5 for this Statutedid forefee, that
thefe Mill-dams, Stakes, Stanks, Floudgates, Weres, &,
were not at all times and in all places hurtfull, and there-
fore was the faid Claufe of the Statute inferted, which gave
the Commiffioners power to put down fuch as were Lets
and Annoyances in-truth, and where they were ufed for
ftrengths and were of good ufe to maintdin the fame : And
this conftruttion I take it is fully maintained by this Statute,
but more efpecially by the Statute of 7 Facobi, ¢. 20. where
Peres, Piles, Jetties, and the like, fet for fortifications and
ftrengths, are exprefly ordered to be maintained.

And upon this part of this Law I do collet thefe infuing

matters :
Fistt,
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Firlt, That if one do erett and build a Were, Mill, =
Mildam, or other thing on a River navigable, to the hin-
desance of Navigations or if there was an ancient Were
which was inhaunced of late years, the Commiflioners of
Sewers are to order him thatdid erett the one, and he which
did inhaunce the other, to pull down the firft, and to abate
the excefs of the other at the cofts and charges of the Owner:
and if he or his Affigns or Heir, fhall contrary to the De-
cree, Order or Judgment of the Commiffioners, after the
(ame hath been reformed, relevy the fame again, ordo con-
tinue the fame contrary to order, the punifhment of one
hundred Marks is to be impofed upon the Offenders, as
by the Statute of 1 H. 4. and 12 H. 4. formerly appeareth. ; #. 4.

And if one which is a Stranger of his mere malice or own 12 #- &
wrong doth pitch down Piles, or fet down Stakes in the
Rivers and Streams, he is to be fined or amerced for this
offence, as the cafe fhall require, and he is to be ordered
to remove the Nufans at his own cofts and charges 5 and if
it cannot be found out who did the Nufans, then the Com-
miiTioners of Sewers are to order thofe to remove that An-
noyance which in all likelihood are to {uftain moft damage
thereby, Et ita fadum fuit, in 42 lib, Alfiz. plac, x5. and 42 Lib. Affz
this Statute extendeth to Rivers and Streams navigable, as
well as to fuch as be not navigable, for Nufances ei-

ther in the one or the other are within the co-
nufance of the Commiffioners ; as was refolved
in Hide's Cafe, Style 6o. But a Nufance in the syt é
High-way, though occafioned by the penning
up of water is not within their conufance, nor
have they any power to meddle therewith; or
with any Nufances in the way 5 And this was the
Cafe of Hide, who was indi¢ted before Commuf-
fioners of Sewers for that by reafon of the pen-
ning up of the water in the River at his mull,
Mm 2 the
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the Banks were overflown, and the High-way
annoved ;. And the Indi¢tment being remoyed
into the King’s Bench, was there quafthed for thae
reafon.

And rouching the removing of Nufances, Ifhall put the
Commiflioners fome prefidents ruled and adjudged in our
Books of Law which come fully to the purpofe of the mat-
ters and things I now treat of.

In 32 £d. 3. fol. 8. an Affize of Nufans was brought by
A. againft B, for that _. had made a Trench over a River,
and drew away thereby part of the Waters and Stream ano-
ther way than that which it did formerly ufe to runs and
thereby furrounded the Grounds of 4. and the Affize paffed
for the Plaintiff 5 and it was adjudged, that the Waters
fhould be removed into the ancient Current and Chanel
at the Cofts of the Defendant, and the Plaintiff recovered
his damages Et quod defendens capiatur : out of which cafe I
obferve thefe things:

Firft, Though an Affize was a private Altion, yet the
Nufans was tam guerenti quam populo to the Plaintff, for
drowning and furrounding of his Grounds; to the people,
in changing or diverting the ancient courfe of the Waters,
fo that for the people the offender was ordered to reform
the Nufans, to the King he was fined, and the Plaintiff for
his own private wrong recovered his damages.

In 19 Ed. 3. lib. Affize, plac.6. A Prefentmentwas found
by Jury before Commiffioners, that certain perfons by name
had turned the courfe of the River of Lee, which is there
termed the Kings Stream, and runs from Ware to Waltham,
and {o to, Londan, and had fixed and pitched Piles and
Stakes therein, by means whereof Boats and Ballangers were
hindred in their paflages up and down the River, and upon
this Prefentment it was awarded, that thofe pérfons which
were prefented by name; and which had done pare of the
Nufans; fhould reform the fame; and becaufe fome of the
parties names could not be difcovered which "had dene o-

ther
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ther part of the faid Nufans, It was ordered that the She-
riff {hould be commanded by Writ to him to be direted to
reform that part of the Nufans, taking therein to his affi-
ftance thofe perfons who had Grounds next adjoining; And
auod defendentes fint in miferecordia aons’ Regis, becaufe the
Nufans was not found to be done by force.

In 19 Ed. 3. fol.23. in the A&ion upon the Cafe for a
Nufans done, the Judgment in part was, That the Nufans
fhould be removed & cim boc concordar, 7 H. 4.8. upon
thefe three cafes I obferve.

That be the A&ion private or popular, always one part
of Judgment was, That the Nufans fhould be removed at
the cofts and charges of him or them which did it.

Therefore thefe Cafes do fully maintain my Opinion for-
merly delivered : And although in all the faid Cafes it ap-
peareth, that there was a legal courfe taken to remove the
Nufances, yet there is ancther courfe allowed of by the
Law, and that is by abating of the Nulance, in pulling or

cutting the {ame down's and the Law is exprefs fo in the

point in 9 Ed. 4. fol. 35. as if it bea Nufance doneto 7. 8. 5

he or fome other by his direftions may overthrow the Nu-
{ans 3 but if it be done ad nocumentuns populi, as in the high
or royal Streams, then any Perfon prejudiced thercby may
abate the fame.

The Statute of 23 A. 8. 5. doth not extend,
nor give authority to the Commiffioners of Sew-
ers to reform the great hure and nufance by rea-
fon of the fand rifing out of the Sea, and dri
ven to Land by Storms and Winds, as was de-
clared by Patliament Stat. ¥ Mar. Chap. v, and
therefore by that Statute, there was a fpecial pro-
vifion to enable the Commiflioners of Sewers
for the County.of Glamorgan to reform the fame,

-
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in England and Wales, the Commiffioners of
Sewers have no power to meddle therein.

To make a Stream navigable.

UT it hath been objetted to me by way of Interoga-
B tion, Can the Commiflioners of Sewers make an up-
navigable River or Stream to become or to be made navi-
gable by thefe Laws of Sewers, yea or no ? Touching which
I fhall deliver my Opinion as followeth :

If this could have been done by the Commiffioners of
Sewers, then what fhould it have needed to have procured
Adts of Parliament for the doing thereof, as 9 H. 6. cap. 0.
to make the River of Lee navigable, and 6 H. 8. cap, 17.
a Statute to make the River at Canterbury navigable 5 and
in 31 H. 8. cap. 4. to make the River of Ex near Exefer
navigable : and 27 Eliz. cap. 20. to make a River navi-
gable at Plymonth; and in 3 Jac. cap. 10. for making Thames
navigable in the Counties of Oxford, Berks, Wilts and Glo-
cefter : Thefe in truth are good Arguments, but not con-
vincing Proofs ; for I am of opinion, that if Streams can-
not be made navigable unlefs there were certain Mills,
Weres, Stanks or Kiddels removed which be the Inheri-
tances of private Per(ons, and have had continuance time
out of memory, then direétly the Commiffioners of Sewers
have not power to raze or impair thefe by the removin
thereof, to make the Stream navigable : but in thefe Cafes
a new private At of Parliament muft be obtained for the
effeting thereof, which was the occafion many of the faid
private Statutes were obtained : But if none of thefe inhe-
ritable Incumbrances ftand in the way, but that by the
cleanfing or deeper cafting of the Chanel the fame may be
made navigable, Then I am of opinion, the Commiffioners
of Sewers have power to doe the fame, and there be words
in our Statute will bear this Expofition (widelicet) And to

cleanfe and purge the Trenches, Streams, Sewers, Gutters and
Ditches, in all Places neceffary.

And




Lellura Quarta. 271

And herewithall I intend to clofe up this day’s Exercife
with this fhort Conclufion 5 that is, That E. was no fuffi-
cient Freeman, nor was refiant, nor had Gocds of value to
make him a competent Commiffioner; That notwithftan-
ding B, and C. and the Countefs of Warwick were compe-
tent Commiilioners, and they joining with three of the Quo-
rum had power to make and ordain Laws of Sewers 3 and
becaufe this Were was newly eretted, therefore the Law
and Ordinance made to raze it and to pull it down was a
good Law, and warranted by this Statute, &v.

Finis hujus Quarte Leflure.

Letura:
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Lettura Quinta.

Enerous Auditors, my Fellows and Friends of
this moft famous and renowned Inns of Court,
I have failed fo far within the Land, that my
Ship hath taken up her Harbor in the Inland
Streams, and I my felf am got up to the highelt
Mountains, to the end I might take the view and furvey of
all my former days labours ; and this being the laft day of
my reading, I muft now make my accompt to you of my
Stewardfhip : The Talent which was delivered me when
I eritered upon my ficlt day’s Exercife, was this worthy Sta-
tute of Sewers, which I have put forth to the belt ufe I
could in my poor skill and underftanding 5 But in the caf-
ting up of my Accompts, it may be it will come (hort of
your expettations 5 if it do, I pray you help to increafe it
out of your abundant (tore; and confider with your felves,
that yvour Reader took in hand to read upon a Maiden-
law, which never before this time abode his Expofition in
any Ions of Court, and our Law-books are exceeding
{carce in the handling of matters of this kind and nature
and fo I wanted thofe means and helps which many other
Readers have had, who have taken upon them to make
their readings of Statutes formerly read on, and which
have received a more plentifull Expofition in our Books
and Terms of the Law than this of mine hath done.

It hath been the ancient cultome of this Houle, for the
Reader in his laft day’s Exercife to make a brief repetition
in the manner of an Index, of the moft {ub{tantial heads of
his Statute, and of his divifions : And becaufe every pro-
feffion is moft graced when it is followed and trode out in
the fteps of learned Predeceflors, I intend therefore to be

Nn no
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no Changling, nor meau [ to produce or bring up new ufa-
ges, left old Cuftome fhould forget what her felf had been :
In this manner therefore do I make my Repetition 3

Firft, I delivered my opinion touching the extent of this
Statute, which was as large as the Realm of England; and
that the Englifh Seas were within the Realm.

I made it to appear, that the Dominion and Empire of
thefe Scas, The legal power of adminiftration of Juftice,
The property, profit and poffeffion thereof, doth apper-
tain to the King.

And that thefe Profits { Real and
were of two kinds, | Per(onal.

The Real profits were the Grounds relinquifhed by the
Sea, which were always fuch Grounds as had been always
before covered with Waters : But Shores and {uch Grounds
which Alternis vicibws, were wet and dry, were not ac-
counted relinquithed Grounds, and that relinquifhed
Grounds belonged to the King; but the Shore and cafual
drowned Grounds might belong to a Subjett. -

Wreck.
The Perfonal Profits of ) Flotfan.
the Sea did confift in™) Jetfan.
Ligan 5 and
great Filbes, which are due to the King by the Royal Pre-
rogative of his Crown ; But Subjetts might have the Inhe-
ritance of the fult four by Prefcription, and of the laft by
Charter from the King.

Then 1 defcended into Iflands; Which are of two forts =

Fift, On the Sea, old ones and new ones, That both
were within the King’s power, and the new ones His in
property. .

Frefh 1(lands in the Land might belong to Subjeétss The
nature of them all were, that they were #ndigue circumdare
o lai

1 then
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I then landed at the Shore, which in definition con-
taineth thofe Grounds which extend from the lowelt Ebb
to the higheft Flouds That the King had the property
thereof de 3&1"1?, a Subjelt might have it ex perguifito, and
the People had their ufiems neceffarinm, ;

I proceeded faither to the Coafts, whole content and
contingent I defcribed {o near as by Hiftories I could inform
my felf; And Shores and Coafts I held them to be Maris
accefforia.

From thefe 1 proceeded to Creeks, Havens and Ports,
and thefe I {et forth in their feveral kinds.

And I concluded with the compafs of my Statute and my
Commiflion, and with the diverfity thereof, That within
the circle of my Statute, Seas, Ifles, Shores, Coafls, Ports,
Havens, Creeks gained, and relinquifhed Grounds were
comprehended, becaufe that might depend (# poffe ) but
yet the Commiffioners which was (in prefénti operative )
did extend but to the utmoft Banks and Walls towards the
Seas: And I concluded the points of my Cafe with the dif-
ference between Grounds left and Grounds gained from
the Seas s and thus | ended my Firft Letture.

The Second Lefure.

N my Second Le&ure I came on Land, and took upon

me to fet forth her Friends from her Foes 5 her Friends

I counted fuch as had defended her from the violence of the
Seas, and from inundation of Salt- waters.

And thefe were her Friends (‘wiz. ) Banks, Sewers, Goats,
Calceys and Bridgess thefe are to be maintained and re-
paired, and are the Defences which I fully treated of.

And thefe were the Enemies, Streams, Mills, Ponds,
Fifhgarths, Milldams, Locks, Hebbingweres, Hecks and
Floudgates.

Thefe are Lets and Impediments which this Statute fpea-
keth of, and are to be correited, reformed or put down as
caufe fhall require.

Nn 2 1 (hewed
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I (hewed then that Rivers were of two kinds, Royal
and Common Rivers; That there were other inferior kinds
of thofe watery inftruments which might take place after
Rivers, as Ditches, Gutters, Sewers, Pools, Ponds,
Springs.

That Water is the fubftantive of all thefe, and if it be a
running Water at random, then it is a Stream 5 if it be a
running Water, and pent within Walls or Banks, then it
is a River, Gutter, Ditch or Sewer ;3 Thefe in their feveral.
kinds I did diftinguith 5 And Springs I held to be the vital
fpirit of them all.

{ By view and furvey, and

wherein they confifted.
1 then defcribed the Commif

fioners manner of procee- | By Jury, and on what parts
dings, which might bej that ftood.

three manner of ways 3
By difcretion, and the diver--
\fities and definition thereof

Frontage.
Ownerﬁfip.
After thefc I took upon me, | 3. Prefcription.
by how many fcveral ways|4. Cuftome.
the Defences might be main-< 5. Tenure.
taincd, which were nine in| 6. Covenant,
number, 7+ Ufus Rei,
1 8. A Townfhip; and’
l_g. By the Laws of Sewers.

W -

All thefe T proved by Reafons,. Prefidents and Authori-
ties, and did at large dilcourfe of them.

Then I came by the courfe of this Cafe to treat of Seffes,
Taxes and Lays (et by Commiffioners of Sewers, whereby
1 found fome Inheritances there were which were fubjet
to thefe Seffes; as thofe that follow Houfes,, Land, Mea-

dow,.
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dow, Pafture, Woods, Heaths, Furs, Moors, Marifhes,
Rents, Ferries, Pifcaries, Commons, Free paflage, Parks,
Warrens.

And many Inheritances I found in reafon freed from thefe
Taxes and Lays, as Tythes in Spiritual Hands, Annuities,
Chafes, Penfions, Proxies, Portions, Marts, Fairs, Mar-
kets, Offices, things in Action, Conditions, Contingents,
Ufes, Prefentations, Founderfhips.

fCuftomary, and then they may
bind the Mountains as well as
the Valleys.

Hereditary, and then the par-

I alfo: found thefe Seffes! ticular Tenant and the Re-

of three kinds, viz. Eerﬁnn muft both contri-
ute.

Temporary, which bound the
| Pofleffor.

And here I ended my fecond day’s Lecture.

The Third Lefture.

Y Third Lefture I did diftribute into three general
Heads, which were merely the grounds of the exe-

cution of thefe Laws.

Which confited either in pu- (1. Imprifonment. 5
nifhing the Body and Perfon< 2. Fine : and
of the Delinquent with (3. Amerciament.
Qr in doing execution upon { 1. By diltrefs : or %i-
2, By fale thereof,

the Offendor’s Eftate,

Or
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f 1. Charging of the Land
Or otherwife in extending it perpetually: or
upon a Man’s perfonal E-
ftate, by | 2, By the ablolute fale
L thereof.

And under thefc general Rules I comprifed thefe parti-
culars which follow :

Firft, For the Honour of this Commifflion, and for the
more neceflary execution of thefe Laws, I found them out
a Court, wherein I et forth in what Cafes Commiffioners
might imprifon the Bodies of Delinquents, and in what
Cafes they might impofe a fine, and when amerciaments be
due; and then I thewed that for fome tranfgreflions nei-
ther imprifonment, fine nor amerciament was to be im-
pofed.

1. Judicial, and iflued out of
the Judicial Records of this

. } Court,
1 then came to Di-

ftrefiles, and held a
treble diltinGion ofs
them (“videlicet ) that
fome were

2, Other Minifterial,

3. The third Legal 5 where-
in all thefe Diverfities I
fcrewed out by proved Au-

| thorities.

Then I fhewed in what places thefe Diftreffes might be
taken, when upon the Land charged, when within any
place within the extent of this Commiffion, and fometimes
within any place of this Realm ; And when the proper |
Goods of the Party might be taken, and when the Goods
of Strangers, and when Goods may be fold by this Law.

Afterwards according to the order preferibed me by my
Cafe, I declared that there were fome Interrupters to the
execution of thefe Diftre(les.

The
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The one was by fuing Replevins, wherein I took thefe
diverfities.

That a Sheriff being an inferior Officer could not of his
own power deliver a diftrefs taken by warrant of Sewers
But that the Commiffioners of Sewers are bound to obey a
Replevin coming out of the King's Courts at Weftminfier,
@uia de altiori natura; Thus yet notwithftanding Goods ta-
ken by a judgment were exempted from that Replevin.

Then I proceeded to the charge of Lands, whether a
perpetual charge might be impofed, or not.

1. For what caufe.
And from thence 1! 2. What Lands.

came to Sales and |

ancd, < 3. Whofe Lands.
thofe I d'[t_”b““'di.;, To whom thefe Lands
into four points 3 | "miohe be fold.

1 after came into the Traltate of Legal Proceedings,
which may be ufed in our Court of Sewers; and firlt when
and which Prefentments of Sewers are traverfable, and
which not.

And then wherein a Party wronged may have his juftice
in this Court, and in what cafes not.

And whether the {tri& words of the Statute would ad-
mit of Exemptions, and the difference of them, that fome
were general, others fpecial 5 and therein I ended the
Third day’s Exercife.

The Fourth Lefture.

HE fourth day I treated of the Ability and Non-abi-
lity of the Commiffioners, either by realon of fome
perfonal defec, whether it confifted in Sex, Exile or other
Impediment that way.
And what Eftate and value of Lands made one a com
tent Commiffioner, and what did the contrary ; and the

times when the Commiflioner muft have this Eftate,
Then

=1

)
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Then I delivered my opinion upon the words of the Sta-
tute, which be valuable Hereditaments to inable a Commif-
fioner, and which were not.

Then [ proceeded to intreat of a Commiflioners Ability
in Goods and moveable fubftance, and which were movea-
ble fubftances within this Statute, and which not,

And becaufe in the Citizen- Commi{lioner Three things
were required to make him able (viz.) Freedom, Eftate in
goods, and Refiancy, I therefore handled fully all thefe
parts thereof, :

After all which, becaufe I had before this time no fitting
opportunity to treat of Lets and Impediments, I therefore
in this Leture difpofed my cafe in {uch [ort as it took hold
of them all.

And Firlt, Becaufe the Statute I read on confirmed ali
o:her former Laws concerning the fame, I therefore re-
peated them all from Magna Charta to this very time, and
gave an Explanation or Declaration of them all.

I then diftributed the learning of thefe Laws into three
Heads:

Firft, That thefe which had the ftrength of a Cultome,
and were grown to be particularInheritances of private per-
fons, could not be extirped.

Secondly, And whereas fome were newly ereted with-
out Authority, they might be overthrown,

Thirdly, And whereas fome were ancient, and were ex-
alted above or beyond the ancient Aflize, the excefs might
onely be abated ; with thefe differences I fatished thefe Sta-
tutes,

Then came I to our Statute I read on, and therein | took
new diverfities that was upon the Three Claufes of my Sta-
tute,

The Firft did maintain the Defences.

The Second deftroyed the Offences.

And the Third was a general Claufe, reciting the Defenices
and Offencestogether, and did give the Commifiioners pow-
er to reform or amend, repair or put down, as caufe fhould
require. Wherein




Leflura Quinta.

“Wherein T publifhed this learning thereupon, That if an
old Wall, Bank, Bridge or other Defences, were found to
be out of ufe, it might be extirped.

And if a Were, Mill, Milldam, Stanks, Stakes, Piles, or
Floudgates were found beneficial to the publick good, they
might be preferved and maintained.

And I vouched fome prefidents, at whofe charges the
faid Lets and Impediments fhould be removed, and I'ended
my Argument with this, In what cafes Commiflioners of
Sewers might make unnavigable Rivers navigable, and
where not ; and in that I concluded my fourth Exercife.

This is the extent of my accompt, wherein I think I
have done my felf fome wrong in making {o hort 2 Breviate,
in omitting many things which I truly took pains ins but
becaufe you were all prefent and privy to my layings out, I
hope though I have omitted them in my extreats, you will
allow me them in Swmma totalis.

But by your good favors I intend not ta break Cuftome
or Promife in any thing; for T have fome ftock more left,
which I told you when I began 1 had caft under hatches,
which now aifo T mean to diftribute among(t yous And
becaufe there is fome part of this as yet left untreated of,
1 will now therefore proceed to the unfolding thereof.

And the fame confifteth in thefe words of the Law, That
the Commilfzoners bereaficr named in any Commilfion, accor-
ding to the purport of the fame, bave full power and antho-
rity to make, confiitute and ordain Laws, Ordinances and
Decrees, and the fame Laws and Ordinances [o made to re-
peal, reform, amend and make new, as the cafes neceffary [ball
require in that behalf. .

So that whereas other Judges have power onely Jus di-
cere, thefe Commiffioners have alfo power For faceres yet
this Statute gives not the Commiflioners of Sewers abfo-
lute power and authority to make and ordain Laws but fé-
cundum quid 5 for thefe Laws which they are to make,
muft be for the fafegard, confervation, redrefs, corre(tion

and reformation, and more than thefe, they mult be necef-
Oo fary
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fary and behovefull 5 fo they muft not be made out of felf
will, and affe@ion, but after their Wifedoms and Difere-
tions.

Wherein I conceive, that never a Sentcnce in this Sta-
tute is feafoned with more variety of Caveats and grave di-
reGions than this Statute is in this very claufe of making
new Laws; {0 that thefe Laws ought to be made to amend,
not to make worfe 5 they muft be neceflary, not nugatory,
they are to be compofed with Wifedom, and difpofed of
with good Difcretion, and they ought chiefly to be made pro
bono publico, and not Pro privato alicujws.

New Laws are to be ordained for thefe purpofes onely,.
that is, either for making and erefting of new neceflary
Defences, or for the overthrowing of fome unneceffary
Lets and Annoiances, or for the continuance of the An-
cient.

And in alteration, new addition, or diminution of a
Wall, Bank, Sewer, Goat, Calcey or other Engine, anew
Law is to be made for the effeting thereof.

Alfo if an ancient Wall, Bank or other Defence be
worn out of ufe, and is altogether unneceflary 5 but in the
Wifedom and Diftretion of the Commilfioners, and thae
a new one in another place were more convenient for the
fafety of the Countrey ; this muft be all done by a new
Law,

But here a matter of Law will arife, and another matter
of great cantion: The matter of Law will reft in this, Whe-
ther an ancient Wall, Bank or other Defence which is
grown out of ufe, may be overthrown and pulled down
and in my opinion it may, by the faid third claufe of the
Statute, wherein power is given either to maintain them or
to put them down.

But becaufe 1 have formerly handled this point, ¥ will
therefore proceed to the caution which is of great weight
and importance ;5 for whereas one or more perfons are by
Tenure, Covenant, Cuftome, Prefeription ‘or otherwile
bound and tied to repair and maintain the faid ancient Bank,

Wall,
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Wall, Sewer, or other Defence at their {everal and pecu-
liar chargess if then the Commiflioners of Sewers fhould
make a Law to overthrow or remove the {ame, and {bould
execute the fame accordingly 5 and then thould make a Law
to erect and build a new Wall, Bank or other Defence in
another place more convenient, yet the parties which were
bound to maintain and repair the former old Defences,
thould not fo be tied and bound to repair and maintain
thefe new erected ones, becaufe by the deltroying of the
ancient Walls and Banks, the Prefcriptions, Cultoms, Te-
nures and Covenants were either utterly diffolved, or o-
therwife fufpended; and the charge for the erefting and
maintaining of the new ones are to be laid on the Level:
So that it behoveth Commiflioners to be carefull in thefe
affairs, elfe things in the Conclufion may fall out contrary
to their expedtations; for it is well faid, That Rernm pro-
greffus oftendunt multa que in initio nec precaveri ant pr&vi-
deri poffunt.

In making new Laws and Ordinances thefe things are alfo
-confiderable;

Firft, What'the matter of the Law is which is to be en-
acted.

Secondly, When the matter is known, then to weigh it
well, whether if it be made, if then it will prove necel-
fary and behovefull for the good of the peoples and this
neceflary pointis to be {canned by the Counfel and advice of
the moft difcreet and experienced perfons, and of the beft
tried judgments in matters of this nature.

And Thirdly, to confider what charge the work will coft,
for the which this Law muft be mades;. for in Scriptures he
is not counted fapient that before he build a houfe will not
firft count the charge of ir.

And Fourthly, What perfons muft bear this charge, left
it prove too burthenfome; and this muft be directed by
the ability of the people which are to be charged, and
by the fafety and commodity they are to have by the work.

Co 2 1ob-
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I obferve alfo that this Statute ufeth three words, whichi
are all powerfull in fignification and operation, widelicer,
Laws, Ordinances and Decreess and I think it fitting for
me, fonearasIcan, both todeliver the definitions of themy
and the differences between them.

A Lapm. :

- Law is properly a matter which hath taken his effence
A and power by a Cuftome time out of memory, as the
Commonlaws have done ;- Or elfe is a matter atted and en-
acted in Parliament by the King and the great Counfel of
the Realm, and by the Authority thereof, for the order-
ing of mens Bodies, Lands and Goods; and fach a Law i
hereby intended, becaufe the Laws which the Commiffio-
ners fhall make have the power of ‘an Act of Parliament to
frengthen and afiift them, and they are to receive life and
perfection from this Statute I read on.

Ordinance.

AN Ordinance is a word having a more private and le@

 powerfull fignification than the word Law hath; for
w is a Law but of a {ecundary power, enalted by a Corpo-
ration, Company or Commiffion, proceeding meerly out
of the Power and Prerogative of the King by Charter,
Crant or Commiffion warranting the fame, as thofe Cor-
porations, Societies and Companies which have power by
Charters or Patents to make the fames as is fet forth in the
cafes of the City of Lozzdon, and of the Chamberlain of Lon-
don’s Cafe in Sir Edward Cook's Reports.

Alfo Ordinances may be made by the power of a Courty
as in a Court Baron to make Orders, or by the Inhabitants
of a Town by Cuftome, for the ordering of their Com:
mons, repairing of 'their Churches and Highways:  And
thefe are more properly By-laws than Laws; fora Lawis
gither the Commonlaw, Cultomary-law, or an A& of Par-

liament 3.
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liament; all which are of greater force than any Laws made
by thefe fecundary :means; which of themfelves are of lit-
tle-or no @&rength but as they are aflifted by other primary

powers.

Decree.

Decree 'ts%::ither a Law nor Ordinance in proper de-
finition, but is onely a Sentence or Judgment in a
Court of Juftice, delivered or declared by the Judges
there, by and through the power and (trength of a ge-
neral former Law, for Decretum eft Sententia lata- fuper
Legem.
So that a Law is a general dire&ion for a multicude.
An Ordinance is a fubordinate direction, proceeding cut
of a more general power.
And a Decree is a Sentence delivered for or againft a
particular perfon, grounded upon the faid Laws and Ordi-

Nances.

Continuance of Laws.

{: the continuance of thefe Laws, Ordinances and Decreess
for it is to be obferved that fome of them be but tempora-
ry, though othets perpetual.

The words in our Statute are, That cveryStatnte and Or»
dinance made before the Statute of 23 H. 8. concerning the
shinas and matters therein mentioned, s well in the time of
H. 8. a5 of any of bis Progenitors, not being contrary to this
Statute, or heretofore repealed, fhall ftand in force for ever;
nd are commanded to be put. in due Execution: But this
claufe is intended of all Ads of Parliament made touch-
ing the Sewers, and be not intended or meant of Laws and
Ordinances made by the Commiffioners of Sewers.them-

{clves:

‘[-T comes now fitly for me in turn and coutrfe to declare

Laws -
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Laws and Decrees made for fale of Lands by the Pow-
ers and Authorities of this Statute, are to be made and in-
grofled into Parchment, and certified under the Seals of
the Commiflioners into the Chancery, and the King's Royal
Aflent had thereto, urnder the Privy Seal, fhall alfo ftand
good and effectual. :

And all Laws and Ordinances written iaParchment, and
indented , and under the Seals of th¥ Commiffioners,
whereof the one part thall remain with the Clerk of the
Sewets, and the other part to remain in fuch places as the
Commiflioners fhould appoint (notwithftanding the fame
be not certified into the Chancery, nor the King’s Royal
Aflent be had thereto) fhall continue in force till the ame
fhall be altered, repealed or made void by another Com-
miflion of Sewers, although the former Commiffion by the
which thefc Laws were made were determined by Super-

Jedeas.

The Commiflion is to continue for ten years from the
date thereof by force of the Statute of 13 Eliz. yet not-
with{tanding all Laws and Ordinances which are written in
Parchment, indented and fealed by the Commiffioners of
Sewers, without certifying into the Chancery, or the
King’s Royal Afient had thereto, fhall notwithftanding the
determination of the Commiffion by the Expiration of the
faid ten years, continue in force for one whole year next
enfuing, to be put in Execution for that time by [ix Juftices
of the Peace, whereof two to be of the Quorum, but then
the power of the Juftices of the Peace is ceafed by the co-
ming of a new Commiflion of Sewers.

All other Laws and Ordinances of Sewers which are
but made and writ in Paper, or which be but in Parch-
ment, and not Indented, or which be Indented alfo, if
not fealed, continue in force no longer than that Com-
miffion continueth by the Power whereof they were made.

And o by this fhort Declaration 1 have made, the Com-
miflioners may the better obftrve how long time Laws and
Ordinances of Sewers are to continue in force; yetthough

they
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ey lofe their vigor they may notwith{tanding be revived
by the power of a new Commiffion, or remain for prefis
dents for after Ages to-1mitate.

Repealing of Laws.

N this laft Place I intend to deliver my Opinion, what
Laws, Ordinances and Decrees may be repealed, alte-
red or made void by the Commiflioners of Sewers.
T herefore it is firlt to be confidered, what Grounds are
to be obferved in repealing or altering former Laws.
it appears in Effher, that the Laws of the Medes and
Perffans were fo perdurable, as they could never be chan-
ged: And in my Opinion there is required as great fore-
fight, Judgment, and as found difcretion and mature delibe-

ration in repealing of old Laws, as in making new ones; -

For Que preter confuctudinem ¢ morens major fiunt neque
placent neque refia videntur.

I have noted how carefull and conftant the Lords of the
Parliament houfe were.in the 20 year of H. 3. when they
all cried out aloud Noluwws leges Anglie- mutare,

Seeing therefore there ought to be great care in ma-
king Laws, fo-muftthere be great heed taken in repealing
of Laws.

And becaufe Commiffioners of Sewers have power here-
in, [ will therefore deliver my Opinion how far that power
will extend: And if one note this Branch of the Statute
well, he fhall well perceive the Judicious care taken by
the Parliament in penning of it; For the words be, Thas
the Commilfioners-of Sewers fbould bave power and anthori-
ty to make, conftitute and ordain Laws, Ordinances and De-
crees, and the fame Laws and Ordinances (omitting the werd
Decrees) fo alter, repeal and make woids for a Decree 15 2
Judgment, and is Finis operis, and a Judgment cannot be
reverfed without a Writ of Error: Neither can a-Sentence
or a Decree in Chancery be reverfed without a Bill of Re-
view neither can the Commillioners of Sewers r-’:vﬁrig 2

Joogs
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Judgment -or Decree of Sewers Judicially pronounced,

"which is a Judgment upon a Tryal betwixt the King and

the party, or betwixt party and party, without a Bill of
Reverfal; for it is truly faid, @uod naturale l:ﬁ Humgiod-
gue, diffolvi eo ligantine quo ligaturm eft.

A Writ of Error lay at the Commonlaw for to reverfe a
judgment given by Commiffioners of Sewers when the Com-
miflion was in Latine, as is fet forth in the Regifter, being
then one of the fpecial Commiilions of Oyer and Terminer;
but fince the Commiffion was put into the Englith Frame,
the Writs of Error ceafed.

‘A Law for fale of Lands ingrofled into parchment, and
certified into the King's Court of Chancery, with the
King’s Royal Aflent had thereto, is not reverfable without
an A& of Parliament ; but then the faid Sale muft be made
according to the Form, Frame and Power of this Statute,

For put the Cafe that 4. B. holdeth his Lands of 7. 8. by
the payment of Twenty Shillings yearly towards the repair
of fuch a Bridge Bank, or Wall, it fortuneth that 4. B. paid
the Twenty Shillings yearly to his Lord for that purpofe,
who negletteth to pay it, though he be thereto ordered
and affeffed to pay the fame to the faid repairs by the Com-
miffioners of Sewers, the Seigniory of Twenty Shillin
yearly is to be decreed, and not the Land, for that the fault
was in 7.5. and not in 4 B. the owner of the Land.

If any perfons be by prefcription, Cuftome, Tenure, Ce-
venant or otherwife, bound to repair Walls, Banks or other
Defences of Sewers, the Commiffioners have not any power
by their Commiflion to repeal, alter or make void any of
thefe, becaufe thefe are eftablifht by the Commonlaw, and
Cuftoms of the Realm, and not by the power of the Com-
miffion of Sewers : But their power is to repeal, alter or
make void Laws and Ordinances made by themfelves, or
by the power of their Commiffion: And o the words of
their Commiffion plainly defcribe it ;5 For thereby they
have power to make Laws and Ordinances, and the fame
to repeal, alter and make void, {o they muft be the fame

and
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and no other: And herein I end all my arguments and di- |
coutfe upon this Statute, for I accompt all the reft whica
remaineth unf{poken of not to be worthy of a Reader’s di-
ale&, becaufe I have fully handled all the Materials of chis
worthy Law; And therefore I may jultly conclude my ar-
gument with this, That Fimituum eft hoc opss & confummainim.

Certiorart s and Returns.

Lchough by the Statute of 13 EL cap. 9. 1013 % -

is enacted, Thar the Laws and Ordinan-
ces of the Commiflioners of Sewers fhall cono-
tinue in force as therein 1s appointed, and chat
the' faid Commiffioners, or any of them fhall
not be ‘compelled or compellable to make any
certificate or return of any their ordinances,
Laws, or doings by the authority of any the faid
Commiflions, nor fhall have any Fine, Pain or
Amerciament fot upon them or any of them,
or any ways be molefted in Body,Lands or Goods
for that caufe; yet the Court of King's Bench
do not take themfelves to be reftrained by thofe
general words.  And 1t was faid by the Judges
there, in the cafe of Smith and others, Hil. 21 &
25 Car. 2. that it was never doubted but that the
Coutt of -King’s Bench might queftion the le-
gality of the Commiffioners of Sewers orders
notwithftanding that Statute; for it fhall not be
oufted of its jurifdi¢tion, by general words inan
A& of Parliament, wichout exprefs and part-

cular ‘words; 'Modern Reports 44, 45. And 10 seden Re-
P p I,'h‘ail?"t"“f 442 45
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the Cafe of Commins and Maffam, Pafch. 18 Ca. 1,
B. R. If the Commiffioners of Sewers proceed
where they have no jurifdiction, or without
Commiffion, or contrary to their Commiffion,
or not by Jury ( where a Jury 1s requifite) <ov.
their doings may bz examined and correéted in
march1g7, a {uperior Court, March 197, 198.
yor Andaccordingly Writs of Certiorari have been
from time to ume as well fince as before the
{aid Statute of 13 Eliz. granted to remove into
the King’s Bench, their Orders and Proceedings,
and Prefentments taken by them ; and fuch Or-
ders, Prefentments and Proceedings have been
stile quathed there. See Stile 13, 6o. 85. 185, 191,
sienfrags 192, Siderfin 1. 145. And the Commiflioners
of Sewers have been brought into that Court
by Attachment, and there fined, for proceeding
to fine a Perfon, after a Certiorari was delivered
pidern Re- tO them, Modern Reports 44, 45. And that Court
Pris 494" have taken upon them to confirm a Decree of
march 201, the Commiflioners of Scwers; March 201. And
have confirmed their Order for part, and
siderfr1ss. qualhed it for other part, Siderfin 1. 145. And
may moderate a fine {et by the Court of Sewers,
March 202 March 202,
And whereas it hath been objected, that the
23 4.8 ¢5 Statute of 23 A. 8. 5. hath appointed the Orders
and Proceedings of the Commiflioners of Sewers
to be in Englih, and confequently hath taken
away
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away the Certiorari, for that the Court of iing's il

Bench can judge onely of Proceedings in Latin;

to which Opinion Maliet, Juftice B. R. {cems to

incline in the Cafe of Commins and Majfan, Pafch.

18 Car. 1. It was refolved, that a Certiorari to

the Commiffioners of Sewers lies fince that Sta-

tate, and is not taken away thereby, March 197, s 197,

!98, 199 158, 195
In Apfleys Cafe, 17Car. 1. B. R. where cer-

tain Orders made again{t him by the Commif-

fioners of Sewers at Weflminfler were removed

by Certiorari mnto the Court of King’s Bench,

thefe Exceptions were taken to the recurn. 1. It

doth not fay, that the Commifiion of Sewers

was under the Great Seal. 2. It appears not

that three of the Commiflioners who made

the Orders were of the Quoram, as the Statute

of 23 H. 8. 5. appoints. Nor 3. That the Place 3485

touching which their Orders were made was

within Wefiminfler, and fo it cannot be known

whether it was in their power by virtue of their

Commiffion to make any Orders touching that

Place; And for thefe defects, the return was ad-

judged ill, and the Proccedings of the Commif-

fioners were quathed : And though Hales mo-

ved for liberty for the Commiflioners to amend

their return, 1t was denied by the Court, becaufc

the Return was made the term before, Stile 85. s 8s.

Pp 2 THE
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A.

Abjuration.

HERE ke that ravifbeth a Ward , nmft abjure
the Realm by W. 2. cap. 35. 235
Butchers to abjure the Town, by the Statute ?

31 E. 1. for felling meafled Flefh ibid.
Accompts.

Accompts of the Officers of Sewers 3 See Star, 23H. 8. cap. 5.

A&ion upon the Cafe.
See Judgment.

Lics for a falfe Return 215
Admiralty.

The Charter of the Admiral of England 39, 40

His Furifd:@ion upon the Sea 40
E xecution ont of the Admiralty, may be dene on the Land 183
' Advowfon.
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Advowfon,

An Advowfon will not enable a man to be a Commilfioner of

Sewers 242
Where Affets, and where not ibid.
Alen.

Cannot [it as a Commiffioner of Sewers unlefs made Denizen
243
Nor could bave been a Commilfioner by the Statute of 1 Eliz.
cap. 1. 255
Alienation.
What Lands may be aliened, and what not 157
Ambafladour.

Ambaffadonrs Childresn bors ont of the King's Dominions, in
what cafe free of the Realw of England, and mherenot 234

Amendment 3 See Return.

Amerciament,

Mag. Char. cap. 14.
See Stat.< 23 H. 8. cap. 5.
13 Eliz. cap. 9,

How, and by whom to be impafed  109,110,129,177,179
Where a Townfhip may be amerced 124
What Courts may amerce, and what not 169
Where, and whom the Commilfioners of Sewers may amerce,
_and where not 174,178
Where a man fhall be amerced for a Nufance, and where not
178,267,269

IR & nonfuit, the Plaintiff # to be amerced, and by whom 179
Annoy-
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Annoyances.

Impediments.
1 H 4. cap.12.
See Stat.-{gg H.8, cap.s.

Weres.

Annuity.

Where an Annuity fhall not be charged by the Laws of Sewers
136

An Aunuity to maintain a Dignity, cannot be fevered there-

from 157
Nor an Annuity for the exercife of an Office, from the Office

1bid.
Where an Annuity will enable a man to fit a5 a Commi[fioner
of Sewers, and where not 242

Arreft.

FWhere a man arrefted in an inferiour Cours, fhall be delivered
by the power of the [uperionr Court, to which he was At-
195

tendant

Affeffroent.

Charge.
23 H. 8. cap. 5.
See Stat.{ 3 & 4 E. 6. cap. 3.
T

AXC5.

A whole Townhip or Hundred may be affeffed by the Laws of

Sewers © 122t0129
Tonants in Comnon may be affe[fed joimtly 210,211,312
If two Tenants in Common be affeffed Ten pounds, the Sefs

Jhall not double 211,212
Exewmptions
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Exemptions from being affefed by the Laws of Sewers 222,
223, 224

The King not exempted 224
Aflets 5 See Advowion.
Affife of Nufance; See Judgment.

Attorney ;3
See Livery of Seifin.

A furrender of a Copibold, may be given or taken by Attornies
35

Attornment.

If a Feoffment be made of a Manor lying in demefiz in one
County, and in [érvices in another County, the Services

will pafs by Attornment of the Tenants 21,33
Opon what Feoffment the Rents, Services, &c. of 2 Manor

will pafs by Attornment, before Livery of feifin of the de-
weafns, and upon what not 32

Audita deréla;, See Plea.

Averment.
S Certificate.
€€ Sheriff.

Authority.

An Authority tied to a man's perfon, cannot be transferred to

anotber 35
Authorities muft be duly purfued, and are not to be taken by ine-

plications or colleiions 201

Axholme; See Iflands.
Banifh-
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Banifhment 3 See Exile.
Banks.

Mag. Char. cap. 16.
3 Jac. cap. 14.

Bank or Wall may be raifed on the Grounds left, to de-

\  fend the Countrey, but not to defend the Grounds
themfelves 62
Banks, fome natural, fome artificial 73
Iwho have the property, and who the ufeé of Sea-banks, and Banks

dee Stat,

of Rivers 73, 74
What mulds the Party who cuts them, incurs 74

New Banks may be made by the Commilfioners of Sewers 92
to g6, 99,100, 101, 103

Some Opinions [eeming to the contrary 104
An ancient Sea-bank may be pulled down by the Commilfioners
of Sewers 282

They who were bennd to maintain the ancient Bank, are not
bound to maintain a new one, ereifed in another place 282,

283
Bankrupt.

}f{.‘amw.iffgim:rr certify one a Bankyupt, he #ray traverfe this
in an Alfion brought 216

Bargain and Sale.

The Bargainee not [cffable by the Laws of Scwers, till the Deed

be inrolled 139
A Bargain and Sale of Lands before inrollment doth not enable
a man mﬁt as a Commilftoner of Sewers 245

Q.q Baron
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Baron & Femes
See Sale.

Lands in right of a Man's Wife enable biu not to fit as a Cone-
miffioner of Sewers 242

Where a Woman fold Land to ber Husband, and good 252

Barrifter.
Orter Barifter may [it #s a Commilfioner of Sewers, though be
bath neither Lauds or Goods 9, 246
Baftard.
where @ Baftard may inherit, and where not 160 #0 163
Bill.

Bill of Reverfal or Review 5 See Decree.
Bridges.

Mag. Char. cap. 15.
22 H. 8. cap. 5.

23 H. 8. cap. 5.

3 Jac. cap. 14.

See Stat,

Caleey,
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C.

Calcey, Caufey.
Decree.
See Star,{i;Hﬁf;é.c::E;.s,
3 Jac. cap. 14.
Callis; See Stat. 25 H. 8. cap. 10.

Cafes.

HE Reader's firft Café 29, 30

Points at the Common-law 30
Points upon the Statute 30, 3
The Reader's fecond Cafe 64
Points at the Common-law 65
Points upon the Statute ibid.
The Reader's third Cafe 155
Points at the Common-law ibid.
Points upon the Statute 156
The Reader's forrth Café 226
Points at the Common-law 226, 227
Points upon the Statute 227

Caufey 5 See Calcey,

Certificate.

Certificate of the Laws, Decrees and Ordinances of the Com-
milfioners of Sewers, and of the King's affent therenn-

to, where neceffary 12, 213, 286
Where not neceffary 17, 286
Certificate of a Bifhop, where #not traverfable 215

No Averment to be taken againft the Certificate of a Fudge
216

Qq 2 Certiorart,
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Certiorari.

A Certiorari lies to the Commilfzoners of Sewers 167, 290,
NURIge T 1 ; a5
A Certiorari doth not remove the Commilfion of Sewers 172

Challenge.

'Vhere a Jurors not having forty fbillings per annum at
tic time of kis being fworn, is no good canfe of Challenge
245

Charge and Difcharge.

. ¢ Chafe.
oce { Copiholds.

To what charges Ecclefiaftical or Spiritual Perfons are liable
and 1o what not 129, 130 13;
”.rt:iﬂf r:f.rr:.t payments Tythes fball be charged, and fmm,wgﬂ;
ifcharged
What Commoners nzay be charged by the Laws of Sewers 2;3?3
what not g

1
To what charges the Leffor, and to what the Leffee is Sub jgf{#
I40¥80 1
Where the Level is to be charged, and where w? 1444,3;
" I 3
The Commiffioners of Sewers may impofe perpetual r:fr.rrgf.rq.m
repamr . 201, 202
Such perpetual charges may be by Cuftome 201

A Furor's Lands are chargeable with Iffues, from the time be
was impanelled 245

Chale.

Chafes are not clargeable by the Laws of Semwers 138

Chattels 5
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Chattels; See Goods.
Chefter 5 See County Palatine.
Cinque-Forts.
Five in number 57

Commiffion, Commiflioners.

Inquifition,
Laws.
: 23 H. 8. cap. 5.
See 3 25 H. 8. cap. 10.
Stal.q 3 & 4 E. 6. cap. 8.
1 Eliz. cap. 1.

Outh to be taken by the Commilfioners of Sewers, and before

‘!’I-".'E‘E-'-’# é} Vi
The form of the Commilfton of Sewers 2,3,4,5,6
Commilfioners of Sewers, how to be qualified 9,233 10 253
Ancient Conamilfions of Sewers 24,25,222
The Statute of 6 H. 5. cap. 5. the fir(t Statute wherein the

oros of @ Commilfion of Sewers is fet down 2 4

The Shore and Grounds gained from the Sea, are within the
Commilfion of Sewers, but not Grounds left by the Sea,
till put in Gaynage 61,62

The Seas, Creeks and Bays are all out of this Commilfion 6%

Poris and Havens, the Waters as well as Walls and Banks,

are totally within this Commiffion 62
The Banks and walls of navigable Rivers, are within this
Commtiffion 75:76
An Order of the Council-table concerning the power of the
Commifflomers of Sewers 98 to 102
The Commiffioners may [urvey by the examination of af&f:;
What things they may doe by view and furvey 107,199

A biind
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A blind man cannot be a Commifioner of Sewers, and why

108

How, and in what things and vefpelts they are to proceed by

their difcretion I12,113

Their power to relieve the wvifible Poffeffours of the Land
r

coargec 143,144
The Commilfioners of Sewers bave a Court ﬂf Record 164,165,

166

They are called ﬂ,*r in two Statutes 165
fJf what Court t ’lv Member 166
T frr pay n;f and in juire .'_~J|,- a jm}a on a Smrrf{y ibid.
All f" weedings up on the C omuiffion of Sewers muft be in En-
elifb 1665 290
There seedr no adionrsnment Hff.-{!.if frﬂﬂ:?ﬂij}iﬂm 167
[ whit cafes the Commiffromers of Sewers may imprifon, fine,
ABICErCe OF L--",-'-'f.-;f-,r 159‘ to 181
IVio are to nominate thems 22
F77h <t Freewan of a City, &, may fit as aCommiffioner of Sew-
érs, and what not 234 to 241
No head of a Corporation aggregate can fit as a Commiffroner
of Sewers, in refpect of the Lands belonging to the Corpo-
ration 2
He who bath Lands to retain of the value required by the Sta-"
tute of 23 H. 8. cap. 5. ma ;}* fet as a Commiffioner of Sewers,
1_;_, ”.I{J ,lrm fl,rh{; Hot ..I_ e'?.rf;r to d.!' Jf‘“}' e 'Ibi(_l.

Where a Commiffroner of Sewers-annft have Lands to the value
of forty marks per annum, af the time of bis [itting 245
Where the Laws made by a rhf ibled {rzf;:.f;v”rr:ﬂr of Sewers

fball be void, and where n ot , 2
Lhe Power f}u f::"_' Com r-lr-"r ,j"”".l‘-l’f f Sewers 3. T-‘!U C;iﬂ Sﬂq-
L:.I morgan, iz relation to the [and ..:.f'a_: g ont of the Sea
269
Wiiere the Commilfiioners of Sewers bave power to make a Ri-
Ver or .3'.r','-_.-:=.; #aT .-"..:.ec'sfe , and where 7ot 270
They bave power jus facere 281

Their Orders may be examined and correFed and they punifhed
or their mifdoings by the Court of Kine’s Bench., motwith-

B 3 _
Jianding
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fanding the general words of the Statute of 13 Eliz. cap. 9.
which feem to the contrary 289,290, 291

Common.

IWhat Commoners may be charged by the Laws of Scwers, and
what not 137
Condition.

Where one Condition, contingent or poffibility may depend
upon awother, and where not 66,67,68,70
An Eftate may as well decreafe as increafe by a Condition 69
Lands are granted to one in tail upon condition to have the
reverfion in fee s The reverfion in fee [hall increafe to the
Grantee, and not alter or drown the Eftate-tail 69,70
If it had been upon condition, to have the Lands in fee
Quere, whether by performance of the Condiiion, the E-
ate-tail be not changed into a Fee-fimple ¢ ibid.
Where, if the Diffeifee releafes to one of the Diffeifor’s upon

condition, and 1he Condition is broken, it Jhall reduce the

Poffeffion, and give the Releffor a reentry 232
Conquelt.
To what Laws a conquered Nation [ball be fubje 46

Contingent 5 See Condition.

Contribution.

Where on a tax of a whole Townfhip, contribution fhall be
granted, and how 125,218,219

Conviltion.

Where a wman may forfeit for the fecond offence, before be 7s

convicted of the firft offence 246,247
sl Copihold.
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Copihold.

See Surrender.

FWhere the Lovd of a Manor may take advantage of a forfeiture
of a Copibold, though his Eftate in the Manor be altered be-
fore feifure 71:72,73

What duties and fervices a Copibold yieldeth to I.Ere Lord

132, 133

The Lord holdeth copibold Lands in temure, though not in

culture

133
How the Lord is feifed of the Ereehold of a Copibolder's Land

ibid.
Copibolders fhall be qj’" offed, but their Lands may not be fold
by the Statutes of Sewers 133, 134, 135, 206

What Laws and Statutes extend to Copibolds, and what not

133, 134, 206
How and with what Copibolds may be charged 134, 135

Corporation.

Commiflioners.
\Y { Fines.
Sale.
A Corporation is confined to the circle prefcribed them by their
charter 53
Covenant.

Where a Covenant fhall bind a mawn's Heirs, and where not
117, 118, 120

A Covenant by the Leffee to pay all taxes and charges towards

the reparation }f the Premiffes, fhall extend to a Sea-wall
in defence of the Lewvel wberf the Land lies, and the Com:-
wilftoners of Sewers may tax him totally for the Land 11 8,
119

If
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If the old Sea-wall was fEreight, and a new oné be built in
the form of a Horfefboe, yet the Covenant fhall extend 1o it
ibid.

But if a ftranger to the Land Covenants to pay charges to-
wards repairing fich a Wall, the Commilfioners have no ju-
rifdidion thereof 119
Whete the Execntor of the Leffee, who enters into the Land,
Jfball be bound by fich aCovenant, and may be compelied there-
unto by the Commilftoners 119, 120
Where the Covenant of the Leffée to fiftain the Banks of a Ri-
ver, fhall be broken by the irruption of the Waters, and
where not 146

County 3 See Stat. 22 H. 8. cap. 5.

County Palatine.

See Error.
Commilfzoners of Sewers for a County Palatine 12
A Count Palatine cannot take or grant Lands in his County,
but by Record 31
The Prince bath jura & efcheta regalia within the Palatinate
- ~of Chefter 52
: Courts,
Jurifdition.
See § King's Bench.

The Commiffioners of Sewers have a Court of Record 164,
165, 166
What Perfons have a Conrt, and who not 164, 165
How many ways Conrts have had their beginnings ibid.

The Court of Firft-fruits and Tenths ereded by 32 H. 8.
cap. 45. and that of wards and Liveries by33 H. 8. c. 22.

165
The Conrts of Wards and Firfe-fruits primarily belonged to
the Chancery 166

Rz Which
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Which Conrts may imprifon, fine or amerce, and which not
169
A fuperiour Court may remove a Canfe ont of an inferiour, but
#ot & contra, uor can the inferiour Conrt fiperfede the fu-
erionr ) 195
Goods lying under the power of a Procefs in one Court, may
not be taken out themce by the power of another Cﬂur;

19

Conrt of Sewers ; See Sewers.

By the King's Conrts , what Conris are meant 248, 249

Creek.
1 4 H. 4. cap. 20.
See Slat-{ 28 H. 8. cap. 15.

Cufltome.

what things Subjects may claim by Cuftome , and what net

: 48, 49
The difference between Cuftorse and Prefeription 116
Where Cuftome [ball tie ome to repair, and where wot ibid.
Cuflome to repair in Perpetuity, good . 201
Cuftome to be exempted from being affeffed by the Laws of
Sewers 223, 224.
D.

Damages.
T Reble Damages , where recoverable by the Defendant
IO

Debt;
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Debt 5 See Stat. 13 Eliz. cap. 9.
Decree.

g 23 H. 8. cap. 5.
See Stat. 13 Eliz. cap. 9.

Decrees gronnded on ancient Laws or Precedents, [afeft 128,
129

Decree for fale, See Sale.

What Eftates may be granted by the Commilfioners of Sewers,

by their Decrees for fale of Lands 212
Swuch Decrees bind the Lana ibid.
They ntay not decree Land in mortmain ibid.

Their Decrees for fale 1?' Lands muft be certified into the
Chancery, with the King's royal affent thereto 213, 286
They are judicial Alfs, and not traverfable 216,217,287
A Bill of Reverfal of a Decree, lieth in the Conrt of Sewers
217, 287, 288

The Commilfioners of Sewers cannot decree a breach to be made

in an ancient Canfey or milftank 260

Nor the overthrowing or removing of an ancient Were 263,

264,268

A Decree in Chancery cannot be reverfed there without a Bill

of Review 288

Decree of the Commiffioners of Sewers confirmed by the Conrt

of King’s Bench 290
Defeafance.

If a Defeafance made of a Statute be broken, a new Defea-

fance may defeat the forfeitnre 68
Defences.

New Defences may be made by the Commilfioners of Sewers
92 to 96, 99, 100,101,103
Rr 2 Some
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Some Opinions [eeming to the contrary 93,94, 104
An ancient Sea- defence may be pulled down 5} the C?ﬂmm.-ﬁ"i
ners of Sewers 282

They who were bound to maintain the ancient, are not bound
to maintain the new one, if ereifed in another place 282,

283
Demand.
Where there umnft be a demand, before diftrefs 181
Devife.

See Stat, 32 H. 8. cap. 1.

A devife of the ufe and occupation of Goods in remainder i
good, but net of the Gosds themfelves in remainder 228,

22
A term may pafi in vemainder, by way of executory demf;%
229

Dignity 5 See Annuity.
Difcharge s See Charge.
Difcretion:

Fhree feveral forts or degrees of diferetion, by which the Cons-
miffioners of Sewers ought to proceed 112
In what things they are to be guided by their difcretion 11 2

Difleifor, Difleifce.
See Releafe,

One Fointenant may diffeife bis Campanios 230
If one Jointenant and a Simrzger a'{'ﬂﬁ.ge the other Jointe-
nant, the Stranger gaius no intereft, but is onely @ Coad-
Jjutor in the diffeifin ibid.
He
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He in remainder and a Stranger may diffeife Tenant for life

1bid.

Fhere a Rﬂffuﬁ' to one Diﬁ@@r ﬂuﬂr ennre to his Camp.wfwr,
and where not 231, 232

A Diffeifee during the diffeifin cannot [it as a Commiffioner of
Sewers 246
Nor can devifé bis Lands by the Statute of Wills ibid.

Difltrefs.

{SH]E. .
See 23 H. 8. cap. 5.
St‘“‘{; & 4 E. 6. cap. 8.

The Diftrainer muft at his peril look well that he whom ke di-

rains is fubjed to the charge 125
Three forts of Diftreffes 180
Where a judicial Diftrefs iffues, and in what cafés it fhall be

dn‘.frd{-'d ibid.
Where a Diftrefs. may be taken without any expre[s warrant
180, 181

Where @ Rent-charge may be diftrained for, though difive[s is
not exprefly granted ibid,
Where a Diftrefs may be taken of common right 181, 1883,
103

ATax muft be demanded, before a Diftrefs taken 18r
Iz what place a Diftre[s may be taken 182 70 185

A Diftrefs out of the Admiralty may be taken on the Land 183
17 bere the Goods of a Stranger, and wlere thafe of the Owner
onely may be diftrained 185, 186,187,192,193

Ditches

§ 23 H. 8. cap. 5.
2 3 Jac. cap. 14.

Seueral famons Ditches 81, 82
Drain,

Jee Stat,
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Drain,

‘A New Drain may be made by the Commiffioners of Sewers
92 to0 96, 99, 100, 101, 103

Dutchy.

Commifioncrs of Sewers for the Dutchy of Lancafter 10, 11
4 See Stat. 3 & 4 E, 6. cap. 8.

et = . e N T ——_———

E.

Ecclefiaftical Perfons.

Infant.
s Refidence.
¢y Sale.

Stat. 43 Eliz. cap. 2.

O LD wnot their Churches in free Alms 129

The Privileges of Ecclefiaftical and Spiritual Perfons
126,130,131

To what charges liable, and to what not 129,130,131,209
They are not to be fummoned on their Spiritualities 130
The Statutes of 1 Eliz. 13 Eliz. cap. 10. and 14Eliz. cap.11.
which reflrain Alienations by Ecclefiaftical Perfons, are not
difpenfed with by the general Statute of 23 H. 8. cap. 5. of
Sewers \ 209
Ecclefaftical Perfons may [it as Commiffioners of Sewers, in
refpelt of the Lands whereof they are feifed in Jure Ec-
clefiz 243

Engines 5
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Engines, See Stat. 23 H. 8. cap. 5.

Equity.
Equity defined 06
Error.
See Plea,
Epror lieth in the King's Bench of a Judgment in the County
Palatine of Chefter 52

No Writ of Error lieth upon the proceedings of the Commilfio-
ners of Sewers, but the Party may difcharge bimfelf by Plea

167,287
Eftate.
Condition.
See s Frankmarriage.
Goods.
What Eftate a Commiffioner of Sewers muft bave 9,19, 20,
239 10 245
Every decreafing and increafing Eftate depends upon the firfe
Ef#ate which receives the Livery 7, 70
Where a Fee may decreafé into an Eftate for years 6

A Leaf to B. for bis life, on cowdition to have it for the life of
C. " In that caft on performance of the Condition, B's, Eftate
# decreafed from his own life to the life of C. 69
- A-Grant to the eldeft Son, and the Heirs of the Body of bis
Father, is a good Eftate-tail : Secus, if to the younger
Son o
If fich Grant be to the eldeft, and be dic without fﬁri;
~ Quzre, Whether bis younger Brother fball inberit by force
of this Intail, or the Lands fball revert o the Donor £

7a
If Lands be granted to the Wife and the Heirs of the Husband
of ber body begotten, and the Husband die, the Som may

ftl&f?
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take jointly with his Mother, but fball never take by defcent

from ber, 7
Wihat Eftates the Commilfioners of Sewers may grant in Land
211

Exchange.
Exchange of Lands in two feveral Counties by deed, good
31

Execution.

See Admiralty.

Is the fruit, iffice and end of the Law 153
Where ,gaat;'x may be fold upon a Levari facias, and where not
190

Executor.

See Livery of Seifin.
Where the Executor of a Leffee fhall be chargeable towards the

Repair of a Sea-wall, &e, : 119, 120
Exemptions.
What Perfons and Lands are exewmpted from being affeffed by
the Laws of Sewers 222, 223
Such exemption may be by a [pecial, but not by a general cu-
[fEome 223, 224
The King not exempted 224
Exile.
The feveral forts of Exile 235
What a man exiled forfeits, and what not 236
His Heir msay enter, and bis Wife may enter into ber own Lands
and fue as a Woman fole ibid,

I
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If he purchafes during his banifbment, the King fhall bave the

Lands ibid.
The Freedom of the Son is not forfeited by the exilement of the
Father 238
Expofition of Words.
Incrementum & decrementum Maris 53
Shore 54, 55 57
Coafts and Sea-Coafts, the divers [ignifications thereof 55,
56, 57
Creek 56, 575 59
Arnz of the Sea ibid.
Pore 57, 58
Bay 57
Mere ibid.
Fleet ibid.
Portgreve 58
Haven ibid.
Difference between a Creek, Haven and Port ibid.
Heretofore and Hereafter 58, 59
Bank and Wall, and the difference between then 73
River 77
Fluvium & Flumen, the difference 79
Sewer 8o
Guiter ibid.
Ditch 81, 82
Pool 82
Pond 1bid.
Streant 83
Facere Pontes 86
Calcey 9o
Goat 9l
Nova conltruere, & de novo conftruere, the difference 92,
93
View and Survey, and their difference 106
Frontage ' 115

S{ Preferip-
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Prefeription and Cuftome ' 116
Refiantia 116,117
Tencments ' 139
Lands ibid.,
Purprefture and Nufance, their difference 175
Amzrciament 177
Traverfe 213
Exile 235
A Law 284, 285
Ordinance 1bid.
Decree 1bid.

Expofition of Sentences.

Ad ea que frequentius accidunt, jura adaptantur 82
Acceflorium fequitur funm principale 158, 219
Exceflus in re qualibet jure reprobatur communi 176
Verba zquivoca & in dubio pofita intelliguntue .in dig-
niori & potentiori fenfu 248
Rerum progreflus oftendunt multa, quz in initio nec pra-
caveri aut previderi poflunt 283
Quz pretes confuetudinem & morem majorum funt, neque
placent, neque recta videntur 287
F.

Fairs and Markets.

F\R E #not chargeable by the Laws of Sewers 138
.

Family.
Who are Members of axe Family 238
A Ward is part of Fis Guardian's Family ibid,

Farmer ;
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Farmers See Stat. 13 Eliz. cap. 9.
Fees.
; 23 H. 8. cap. 5.
pee Stat.{ 3 & 4 E. 6. cap. 8.
Feoffment.

¢ Attornment.

See Livery of feilin.

Ferry.
May be charged by the Laws of Sewers

=
(S 8 ]
b

Fine.

34 E. 3. cap. L.
See Stat.< 23 H. 8. cap. 5.
13 Eliz. cap. g.

What Conrts may fine, and what #ok 169
Where the Commiffioners of Sewers may fine, and where not
170,171,174 f0 177

Where one is intprifoned, Era,: may be fined 171
A Fine onght to be reafonable 171,176
The remedy, if Commilfioners of Sewers inpofe exceffive Fines

171,290
A Fine, its qualities 175, 176

-~

Where the canfe of a Fine s traverfable, and where not 170
Fines are to be affeffed, abated or increafed in plena curia

i
ibid.

iWhere the fine [ball precede the imprifonment, and where the
imprifonment the fine ibid.

1
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Commifioners of Sewers cannot levy a fine when impofed
ibid.
Where a man ¥ to be fined for a unfance 268

Fines of Lands,
A fine and wonclaim by five years will bind a Corporation
209
Fifh-days ; See Stat. 5 Eliz. cap. 3.

Forferture.

Penalty.
: 23 H. 8. cap. 5.
See Star.{zs H. 8. cap. 10.
13 Eliz. cap. 9.

A grant from the Crown of Lands forfeited for Treafon, made
before the Statute which gives the forfeiture of intailed

Lands, fhall not extend to intailed Lands 60
Wko may take advantage of the Forfeiture of Copibold or other
Eftate, and who not 71,72, 73
What Lands are not forfeited by a Premunire 207, 208
Intailed Lands forfeitable for Treafon 208

Where upon a fugam fecit found before the Coromer, the Party
Jhall forfeit his Goods, though afterwards acquitted, 214

Forfeiture by a man exiled 236, 228

Where a man may forfeit for the fecond offence, before he i

convided of the firfl offence 246, 247
Frank-marriage.

Five things incident to 2 Gift in Frank-marviage 138

What Gifis [hall be taken to be in Frank-marriage, and what

not 159, 160

By @ Gift to the Heirs Males and Females of their Bodies in
Frank marriage, the Heirs fball inkerit fimul & femel as
Tenants
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Tenants in common, and 'tis an Eftate Tail, and no Frank-

| marriage ibid.
A Baftard cannot inkerit in Frank-marriage 160

Freeman. -

What Freeman may_fit npon the Commiflion of Sewers, and

What not Q, 237 fo 240
Who is @ Free-man of this Realm, and wio not 234
How many ways a man may become a Freeman of a City or Be-

rough 236, 237
Where ¢ man’s birth makes bim free, and where not 237
The King could not make a man a FEreeman of London, though

be can of the Kingdom 237

The Freedons which the fon bad by birth, is not forfeited by

the Father s exilement 238
Frontage.

Where Frontage [ball tic a man to repair, and where #ot 115,
121,122

B =

G.
Gernfey 5 See Illands.

Goats.

) 23 H. 8. eap. 5.
See sti‘-t-. 3 Jac. cap. 14.

HE wfé and ufefuinefs of them 91
I New Goats meay be made by the Commilfioners of Sewers

97, 8, 103

Goods.
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Goods.
g { Leafe.
O€€Q Property.

Is, Chattels and ftock_joined with Land in writs of Af-
fize, and Ejc@tione Firma 228
Ne Eftate can be made of them in remainder but they may pafs
as a ffr:'pmd;mr)- upon a Farm 228
The wfe and occupation of Goods, devifable in Remainder
228, 229

Goods as Executor or Adminiftrator, the Goods of the Church,
or of a Corporation, or the ufe or ocenpation of Goods, will
not enable a man to [it as a Commilfioner of Sewers

240
It | 2??.- o5, if the i‘m;:fm'__.‘ woner have Goods of bis own in any
art of this Realwe - ibid.

Grants.
See Eltate.

A Count Palatine cannot Grant Lands in his County, but by
Record 31
where the Grautee [hall have the fame advantages the Gran-
tor had, and where not 71, 72
Grant of a Rent-ch. arge by two Tenants in Common, how it J"aft.a.fﬁ'
be taken a1l

Grants of the King.

See Forleiture.

The ,{r'f.h cannot grant Lands, but by Record 21
4! *. ther Grounds before they are re ..rm}l'm_ﬂ?”d by tke Sea, can
e granted by Charter from the Crowns Quare @ 53

Grounds.




The TABLE.

Grounds.

The difference between Grounds gained froumt the Sea, and

Grounds left by the Sea 61, 62

What Gronnds may be charged with repairs, &c. upon the Con.

miffion of Sewers, and what not 135, 136,222,233
Gutters.

23 H. 8. cap. 5.

See Stat.{ 3 Jac. cap. 14,

H
Habendum.
T HE Force of it 159
Haven.
s ¢ Ports.
€€ Stat, 28 H. 8. cap. 15,
Heir.
Where defcending charges or Affets, fhall bind an Heir, and
where not 117,118,120
Where the Heir fball be bound by the Covenant of his Ance-
ﬂﬂ?', and where not 1bid.
Heirloomes:

Have not defiending qualities, but go with and wait upon the

boufe 228
Herbage,
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Herbage.

Herbage of Grounds- may be charged by the Laws of Sewers
137

Hereditaments.

1What Hereditaments will enable a man 1o be a Commiffioner of
Sewers, and what not 241, 242

High-ways.
See Repairs.

I whom the property of Highways is, and the punifbment of
him who indamages them 74

Hundred.

Where « Hundred may be taxed or amerced 122 10 125

L
Jetfey 5 See Iflands.

Impediments.

1 H. 4. cap. 12.

g Stat.{m E. 4. cap. 7.

Ak 23 H. 8. cap. 5.
Weres.

H AT Impediments and Annoyances in Rivers and
Streams are to be overthrown, and what not, and

where the inlargement or excefs omely #s to be abated 256
to 265

In
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In what cafe lets and impediments in Rivers, &c. are to be

maintained, and not deftroyed 266

Imprifonment.
The liberty of a man's perfon, much favored in Law 168
Where Imprifonment 3 againft Magna Charta ibid.
Who may imprifon, and who not 168, 169
Where the Commiffioners of Sewers may imprifon, and where
not 170480 177
When a man is fined, he may be imprifoned 171, 176
Where a marn may be imprifoned, quouique finem fecerit, and
where not 176
Where the imprifonment [hall precede the fine, and where the
fine the imprifonment : ibid.
A man in the proteiion of a [wperionr Court, cannot be im-
prifoned by an inferiour Court 195

Indi¢tment.
See Traverfe.

Where an IndiGment will not lic upon a penal Statute 249

Infant.
See Sale.
An Infant may be a Commilfioner of Sewers | 253
An Tnfant Parfon or Prebendary fball not for bis nonage avoid
a Leafe made by hivs ibid.
Informer.

How, mwithin what time, and where an Inforiner muft fue up-
on a penal Statute 247, 248, 249

Tt Inhabitant.
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Inhabitant,
A man maybe an Inhabitant, where he doth not perfonally ve-
fide 239
Inquifition, _
s { Prefentment,
°€ 2 Stat. 23 H. 8. cap. 5.

W hat matters the Commilfioners of Sewers are to inguire of by a
Fury 1c8, 109

Inrolment 5 See Bargain and Sale.
Jointenants.

See Dafleifor.

One Fointenant may diffeife his companion

230
A right may hold Jointemancy with a poffeffion ibid.
One Fointenancy may be built upon another 1bid.

Two }r.:nfnffzmmr, Tenants in Common, or Coparceners, myﬁ
bave Lands dowble forty ﬂ’fr:r&.r per Annum, or meither
of them can [it a5 a Commilfioner of Sewers 242, 243

Iflands-.

Ifland, what 42
Gernfey and Jerfey not within England , nor governed by its
Laws ibid.
The King of Man a Viceray onely under the King of England
ibid.

Whether Man be parcel of the Realw of England? 43,44
In Man, Breve domini Regis non currit 43
Wight part of Hamplhire, Sicily of Italy, Spurnhead of
Yorkihire, and Silly of England , and how they became
parted from the Continent 44

A new
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A new [fland rifen up in the Englifh Seas is the ICing of En-
glands, and the Laws of England fball be there in force

454 4/
But is meither within County, Parifh or Town, till the King
bath fo declared it 43
Axholm and Sheppey, Iflands within the Land ibid.
To whom new Iflands which arife in great Rivers belong 45,
46

IfTues.

, _§ Charge.

Sce 3 Srat. 13 Eliz. cap. 0.
Judgment.

The Fudgnent in an Affize of Nufance 168

The Fudgment upon a Prefentment of a Nufance 268, 269
The Fudgment in an Aion npon the cafe for a Nufance 269

Jurifdition.
See King's Bench.
The Admiral's Furifdiction 40 See Admiralty.
I what canfes, and in what manner the Conrt of Sewers hath
Surifdiction, and in what caufes not 217 to 220
The Conrt which baih Furifdiion of the principal matter, bath
Furifdiction of that which depends thereon 219, 220

Jury Jurors.

See Inl'.IuiﬁtiDn.

Where a Juror may be fized : 175%
If a Juror bave forty [billings per annum FErechold at the time
of bis being impannelled, it is [ufficient, thongh he fel awiy
the Land before ke be [worn 245
T8 2 Jufkices.
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Juftices.

Fuftices of Oyer and Terminer, what they may bear and deter-
mine 217"

An Adtion of debt lieth not before thems ibid.

Fuftices of Peace, See Stat. 34 E. 3. cap 1. 13 Eliz. cap. 9.

Juftification.

See Stat. 23 H. 8. cap. 5.

How, and in what manner the Perfon who is fued for any thing
done by vertue of the Laws of Sewers, may juflify 220,221,

222

K.
King.

Freemaw.
Grants of the King.

See < [{lands.
Seas.

HE King's Lands fubjeit to the Commilfion of Sewers
8,15,16, 22
His affent 10 the Decrees of the Commilfioners, See E!:Z!:. 23 H.éi..
cap. 5. 13 Eliz. cap. .
He cannot take or grant Lands, but by Record 31
His intereft and prerogative in and wpon the Seas 39, 4o,

41,44, 45,11
Where Grounds left by or gained ont of the Sea, i?ffﬂ:!gsﬁr nEf:

King, and where to the Frontager 42, 47 10 53
Where an owner cannot be found, the King bath right 43

Where
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WWhere the King [ball have the Lands of a wman exiled, and
where not 236

King's Bench.
The Furifdi@ion of the Court of King's Bench over the Com-

milfioners of Sewers 289,290,291
The Conrt of King's Bench fhall not be oufted of its Furifdic-
tion, by general words in an A of Parliament 289

e —— e
— — e ———

L.

Labourers 3 See Stat. 23 H. 8. cap. s.
Land.

s Alienation.
€€ 9 Office.

. Laws, .
I{lands.
See 23 H. 8. cap. 5.
{Smt.{ 13 Eliz. cap. 9.

' Here Laws, &c. of Sewers made by a difabled Com-
mifffoner fball be void, and where not 19,244,254

The Antiquity of the Laws of Semers 23, 24, 29
The L:sz ﬂfrm{: Realm derived from the Laws of God and

Nature | 24
The Larws of Sewers are Prerogative Laws 25
By what Laws the King governs on the Sea 40, 41

Where a Nation conquered by the King of England, fball be

fubje to the Laws of England, and _n:f:e:frf: not 46
When the Laws in England became in force in ‘?-Vak-s lbld.:
The Commilfioners of Sewers may nmake Laws like to thefe of

Romny-Marfh, where there have not been any [uch in ufe
202

The
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The Commifioners of Shewers have power jus facere 281
What Laws they may make, and for what purpofes new Laws
are to be ordained f;j‘ thews 281, 282,283
Several things confiderable in the making of new Laws of
Sewers & %
The differcuce between a Law, Ordinance and Decree 284,

285
What Laws and Decrees made by the Commilffioners of Semwers
are reverfable, and what not 288

Leale.
See Charge.

To what charges the Leffor, and to what the Leffee is fubjeé
by the Laws of Sewers 141,142,143
Goods may be let with Land, or a Stock with a Farm, as
dependants therenpon , but the Property remains in the
Leffor 227,228,220
A Li-.-,r_,i’ﬁ ﬁu' jears i no enablesment ﬂf a man to Jﬁ a5 a Com-
weiffioner of Shewers, but a difablement " 244,245
Where a Leafe made by an Infant [ball bind him 253
Leffée for years may lawfully abate a nufance contrary 1o the
Statute of 12 E. 4. cap. 7. and may be punifhed for the

continiance of it 259, 260
Level.
Where the Level is to be charged by the Laws of Sewers, and
where not 144 to 148
He within the Level who disburfes all the money, [hall be re-
paid bis principal, with intereft 150
‘Liberties.

See Privileges,

Liberties of the Bifhop of Durham in terris fuis inter Tyne
& Tele, fball not extend to his new purchafed Lands, ad-
judged 52, 60

Liberty
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Liberty 5 See Imprifonment.
Livery of feifin.

Livery of Jeifin, an amcient approved Ceremony of the Law
31

How marny ways it may be given ibid.
fff:‘:rr:‘ Ff.ﬂﬁmcnr contain Lands in two Connties, alfnal sz.re:.-:}-
in ome Connty in the nante of both will not pafs the Lands
in the other Connty 31,32
Where the Rents, Services, &c. of a Manor will pafs by At-
tornnsent before Livery of Jeifin of the Demeafnes, and
where nok 32
Livery may be given of Lands in another County within the
Lo 32,33
The difference between Livery, and Livery of feifin 32
In Livery within the view, all the particular Lards need not
be put in view 23

It may be made without any neceffity urging thercunto 34
Who can neither give nor take by Livery within the viere 1bid,

Exprefs Livery may be given by Attorney ibid.
Whether Livery within the view can be made by Attorney 35,
3{5, 38

An intelletual view will not ferve 35
If theve be two Leffees, the remainder in fee to J. S. ene of the
Leffees nzay take the Livery and Seifir 36
If a Letter of Attorncy be made to two jointly to take Livery
and Seifin, one of them cannot tage it 1bid,

If a Leafe be made to A. for years, the remainder to B. in
fee, and A. dieth, his Executors may take Livery of feifin
ibid.

The Leffec for years who takes Livery, is more than a bare

Deputy ibid.
[¥7hetber the Livery may be made to the Leffee for years, within
the view : 27, 38

London ;
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London ; See Stat. 3 Jac. cap. 14.
Lord 5 See Taxes.

M.
Manj See Ilands.

Manor.

HE Soil between the High-water and Low-water Mark,
may be parcel of the Manor of a Subjel® 49

Market; See Fairs.

Mill.
See Stat. 23 H. 8. cap. 3.

If the Commi(fioners of Sewers order 1.8. to repair the Flond-
gates belonging to bis Mill, they need not exprefs what E-
Sate be bath in the Mill, nor fhall it be intended a Mill be-

fore the time of E. 1. 261
Every owner of a Mill ought to repair tbe Floud-gates, what-
ever Eftate be hath in the Mill ibid.

Milftank, See Decree.
Mines.

Why a Subject fball not bave the Silver Mines in bis Grounds
48
Mortgage.

The Mortgager not chargeable by the Laws of Sewers 138
Mortmain 5
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Mortmain; See Decree.
Moveables,

Moveable fubflassce to what it extends 239, 240

—

N+
Nomine poenz.

Nomine poenz will not enable a man to [it as a Com-
miffioner of Sewers 242

Non compos Mentis 5 See Sale,
Nonfuit 5 See Amerciament.
Nufance.

¢ Amerciament.

See Stat 12 E. 4. cap. 7.

Whe may or ought to abate or reform a Nufance 259,260,

267,268, 269

What Nufances are within the Conufance of the Commilftoners
of Sewers, and what not 267, 268
The feveral Fudgments in Cafes of Nufances 268, 269
Where a man [ball be fined, and where onely amerced for a
Nufance 267,268, 269

0.
Qath.

ATH to be taken by the Commilfioners of Sewers 5 See
O Stat. 23 H. 8. cap. 5. and 25 H. 8, cap. 10.
U u Obliga-
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Obligation.

Obligations not beld valuable, but things in aifion 240
An Obligatien by a Mayor and Commonalty, Dean and Chap-
ter, or Abbat and Covent, [ball not be avoided for the
nonage of the Mayor, Dean or Abbat 253

Office and Officers.
See Annuity.

What Offices are not chargeable by the Laws of Sewers 138
To what Offices Land may belong 156
Officers of Sewers 5 See Stat. 23 H. 8. cap. 5.

Where an Officer of Sewers may be fined or imprifoned 174,

175

An Office will not enable a man to fit as a Commiffroner of
Sewers : 241
But Lands belonging to an Office will 244
Women capable of Offices, to be exercifed by a Deputy 252

Order.
Order of the Council-table, abont the exeention of the Commwrif-
fion of Sewers 98 to 102
Orders of the Commiffioners of Sewers, quafbed for divers
defeiks 201
Ordinances.

{ Laws.
See 23 H. 8. cap. 5.
St‘“‘{ 13 Eliz. cap. 9.

Outlawry s See Traverfe.
Ownerfhip.

Where owner/bip fball tie a man to repair, and wherenot 115
121,
Parce-
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L)

Parceners3 See Jointenants.
Park.
Pﬁr{r are chargeable by the Laws of Sewers 138

Paffage.

What Perfons who have Paffage for their Boats on a River
are chargeable by the Laws of Sewers, and what not

137
. Patron.
The Patron not chargeable bythe Laws of Sewers, for bis right
of prefentation or nomination 139
Penalty.

23 H. 8. cap. 5.
See Stat.< 25 H. 8. cap. 10.
. 13 Eliz. cap.s.

The Penalty for a Commiffioner of Sewers to fit, who is nnqua-
lified 8, 9, 233, 234, 246
Where a Penalty appointed by a Statute, fhall be recovered by
that weans onely which the Statute appoints 249
Penalty for relevying , inbanncing or continning Weres , &c,
256,257, 259, 267

Plea.

How the Defendant may plead in juflification of any ad

done by vertue of the Commilfion of Sewers 9, 10,220,
211, 223

H. u 2 T.{l{:
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The Party grieved by the Commilfioners of Sewers, may dif-
charge himfelf by Plea 167
Inz all cafes, where the Party cannot bave a Writ of Error, or
Audita Querela, be may difeharge bimfelf by Plea  ibid.
The time of taking the diftrefs, is matter of fubflance 221,
222

Ponds 3 See Stat, 23 H. 8. cap. 5.
Pools 5 See Stat, 23 H. 8. cap. 5.
Port,

. §Cinque- Ports,
See {S:at. 4 H. 4. cap. 20.

A Port is always graced with Legal Privileges 58 See Mag,
: Char. cap. .
The whole Countrey is bound to the repair of Parts and Havens
148,149

Poffibility 5 See Condition.

Prazmunire.

A Pramunire brought againft a Comumiffioner of Sewers 173
What Lands are not forfeited by a Premunire 207, 208

Preface.
The Authour’s Preface 21, &c.
Prerogative.
Ilands.
sty
The King's Prerogatives upon the Seas 39, 40,42

Preferip-
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Prefcription.
What things a Subjed may claim by Prefeription, and what
rnot 48, 49
The difference between Prefcription and Cuftome 116

Where Prefeription [hall tie one to repair, and where not 1bid.
He who is bonnd by Prefcription to repair, # bownd to doe it
alone 121,122

Prefeription in a modus decimandi good, though not in 2 non
decimando ' 223,224

Prefentment.

; Judgment.
See y Traverfe.

A Prefentment at a Court of Sewers, quafbed for feveral de-

feéis 110
Prefentments at a Conrt of Sewers muft be by the Oaths of
swelue men, and not a lefs number ibid.

A Prefentment certified 10 be per facfamentum Juratorum
gerzeraﬂ}, without faying swelve men, adjndged ill ibid.
A Surveyor of Sewers may make a [upplemental, byt not an
original Prefentment Il
His Prefentment i not traverfable, for the fusall eftcen the
Law bath of it ibid.
A Prefentment t0 repair Tatione tenurz, without mention

where the Lands lie, woid 182
In what Cafés there i 70 other remedy 1o compell the Tenant

to repair, but by Prefentment 183
where a Prefentment made in the Conrt of Sewers is traver-
fable 215,216

A Prefentment before Commiffioners of Oyer and Terminer

#s traverfable ibid.
A Prefentment that a Were was inbannced, withont faying 10

quanto, or in qua parte, defective 2
Privi~
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Privileges,

Privileges and Liberties confined ¥ a certain Precin& cannol
be inlarged beyond the ancient bounds, although the Pre-
cinét be inlarged 52,60

Procefs; See Stat. 23 H. 8. cap. 5.
Property.
Who hath the Property in the Sea, Sea-fhore and Rivers 3g,

: 41, 45,54, 55,77, 78,115
Of what things the Common-law hath fixed no property 78,79

How many ways the property of @ man’s Goods may be altered

without his confent 188

The property of Goods or Stock leafed with a F arus remains in

the Leffor 229
Proxies.

Not chargeable by the Laws of Sewers ' 138

Publick fafety. |
Lo be preferred before private refpel¥s or intereft 103

Purprefture.

A Purprefture is fieable, and where it may be committed 174

Q.
Qualifications.
T HE qualifications requifite in a Commi(fioner of Sewers
9,233 #0253

R.eadings,
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R.'
Readings.
A Summary of the firft four days Readings 274 t0 281

Recovery.
See Stat. 21 H. 8. cap. 15.

Common Recovery, the force of it 207
Redifleifin.
Will not lie, but on the firft Eftate, and againft the firf?
Parties 72
Releafe.

Where, if there be iwo Difféifors, and the Diffeifée releafe to
one of them, he fhall bold his Companion out of all,-and
where not, but the Releafe (hall ennre to both 230,231,232

If the Diffeifors make a leafe for life or years, and the Dif:
feifee releafe to ome of them, the releafe fhall enure to both

231

If the releafe be to one of the Diffeifors npon condition, and the
condition be broken, yet the other Diffeifor (who was ex-
pelled by the veleafe ) is not thereby admitted to become a

Copartner again with his Eellow-diffei for 232
Where the breach of fuch condition fhall reduce the poffefion to
the Releffor : ibid.
Remainder.
g Devife.

¢ Reverfion.

How Goods and Chattels may be devifed in remainder 228,
229
Rent,
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Rent.

What Rents are feffable by the Laws of Sewers 140
iWhere a Rent-charge granted by two Tenants in common, fhall
double 211
Where a Rent will enable a man to be aCommiffioner of Sewers,
and where not 242

Repairs.

Level.

See 9y gtat. 43 Eliz. cap. 4.

IWhere he who the Fury finds is bound to repair a Bank, &c.
decaged by the Sea, muft [irft repair it, before be be ad-
mitted to make bis defence 109

For what canfes one fhall be tied to the repairing and keeping
of Defences againft the Sea, and Frefb-waters 114t0 122

1who is bound to repair a High-way 115§

Prefeription for everyOccupier to maintain or repair a Defence,
ill 116

Where the Feoffee or Donee, his Heirs or Succeffonrs and Af-
tgns fball be bound to repair in perpetuity F17

Who fhall be bound by a Covenant to repair a Sea-wall, &e.
and who may be compelled therennto by the Commilfioners,
and who #ot 118,119

With what repairs a County, Townfbip or Hundred may be

. charged 123, 124

Where high Grounds may be charged with repairs of Sea-walls,
&c. and where not 136, 222,225

To what repairs the Leffor, and to what the Leffee is fubje¥

140 fo 144

To what repairs the Level is liable, and to what not 144

to 148
Covenant to repair, where broken, and where not 146
Who are baund to the repair of Ports and Havens 148, 149

A Prefentment. to repair, where neceffary 183
How,
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How, and by whom Lands may be bound to perpetual repairs

201, 202
Who ought 1o repair the Floudgates of a Mill 261
Repeal.
What Laws and Decrees of the Commilfioners of Sewers, may
be repealed, and what not 288
Replevin.

See Stat, W. 2. cap. 2.
Where a Replevin upon a Diftrefs taken by virtue of the Laws

of Sewers can iffue ont of the King's Courts onely, and
where it may be granted by the Sheriff, and where not

195 10 200

Where a fecond Replevin did lie 195
If a rent be granted with Diftrefi againft gages and pledges,
et the Diftrefi is replevifable 198, 200

If @ Diftrefs be taken and fold for a fefs of Sewers, a Reple-
win lieth againft the bujer 19

A Replevin from the Sheriff lieth for a Diftrefi taken by a
Lord on bis Tenant, for not repairing a work of Sewers

) B
il

Goods taken upor a diftringas ad reparandum wpon « Fudg-
ment or Decree, are irreplevifable ibid.

¢

Refiancy, Refidence.
IWhat Reftancy that is, which is required in a Commilfioner of

Sewers, who is a Freeman 238,239
What Refidenceis requiredin a Parfonor Vicar 239

X x Return.
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Return.
Attion upon the Cafe.
See {She riff.
Stat. 13 Eliz. cap. 0.
Return to a Mandamus, or upon a Habeas Corpus, #0t tra-
wirﬁtfl.r'e - 214, 215
The Return of the Commiffioners of Sewers denied 10 be amen-
ded, and why 291
Reverfal 5 See Decree.
Reverfion.
The Rwﬂ:ﬁm or Remainder man depending upor an Eftate
Tail, not feffable by the Laws of Sewers 140
But otherwife it i of a Reverfion or Remainder depending upon
an Eftate for life or years 141, 142, 143,150

Dry Reverfions or Remainders depending upon Eftates for
lives, will not enable a man to be a Commiffioner of Sewers

241
Revocation.
Where a power of Revocation may be transferred to another
Perjon, and where not 35
River.
{ Commiiflioners.
Sees ., 4 H. 7. cap. 15.
“"“‘{ ro H. 7. cap. 18,

The increafement of a River, to whom it [hall belong 51
Rivers twofold, and to whom they and the Soil belong, and
who fhall have the Pifcary 77, 78,115
What Rivers are within the Statutes of Sewers, and in what
cafes the Commiffioners may deal therein 79,84 to 87, 270

Ads
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Aits of Parliament for bringing of the New-river to London
85

A new River may be made by the Commi[fioners of Sewers 96,
97, 103, 104

Sir Edward Cokes's opinion to the contrary 93, 94
Such a River may be made by them, withont theWrit Ad quod

damnum 97
Several Statutes to make Rivers navigable 270
S.

Sale,
Decree.
SEE{ Stat. 23 H. 8. cap. 5.

Here and in what cafes Goods diftrained upon the
Laws of Sewers or for ather canfe, may be fold and

where not 189 to 193
Where in a Recovery of Debt or damages, the Goods of the
Debtor cannot be fold 190
Goods diftrained cannot be fold by the Laws of Sewers with-
ont a [pecial Warrant 192
The Goods of a [tranger cannot be fold by the Laws of Sewers
192, I
For what canfes Lands may be [old by the C.::Ir;m:{ﬂ’z%merhrga?
Semwers, and where not 204, 20
Where om acharge originally laid on a Townfbip, Hundred, &c.
Lands may be [old, and where not 20§
No Sale of Lands can be made, but where there is a Perfon
certainly affeffed by nante 205
What Lands may be fold by the Commilfioners of Sewers, and
what not 205 fo 21z, 288
No Larnds can be fold away, but fuch as were charged with the
Sefs 206
A Copiholder’s Land cannot be fold, nor the Freehold of fich
Land but Rents of Affize may 134, 206

Xx 2 Intailed
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Intailed Lands may be fold by the Commifioners of gemer:
208, 209

The Lands of a Prebend, Parfon, Vicar, Dean, Bifhop, &ec.
cannot be fold by the Commiffioners of Sewers 209
But the Lands of a Corporation, Feme Covert, Infant, non
Compos Mentis, &c¢. may 209,210
Nzither the whole, nor moiety of the Lands of two Tenants
in cormmon can be fold, for the refufal of one of them to

Py bis moiety of the Affeffment 212
Sea.
Laws.
18 E. 3. cap. 3.
See 13 R. 2. cap. 5.
Stat, 31 H. 6. cap. 4.

a8 H. 8. cap. 15.

The Sea within the Realm of England 39, 40, 41
The King's intereft and prerogative in and upon the Seas 39,
40, 41, 44, 45, 115

Grounds left by or gained out of the Sea belong to the King,
and a [ubjeck cannot have them beyond the Low-water Mark

by Cuftome or Prefiription 42, 47 to 53
Subjecs may bave by Cuffome or Prefeription Perfonal Profits
on the Sea 48, 49
The Soil whereon the Sea flows and reflows, may be parcel of
the Maror ﬂfd S-’ﬂ'l{ff& 49
What Grounds fball be faid to be lefs by, or gaired out of the
Sea 50, 51
They fhall be taken to be of the Connty and Parifb ‘whereto ﬂgejn
adjoin I
Where the Sea overflows Land for Jeveral years, and then g;;je;
back, who [hall have the Soil 54, 52
The King grants Grounds before the Sea relinguifbes thems
Q xre, if good ? 53
Diverfity between Gromn s left bythe Sea, and Grounds gained
from the Sea

61
Sea-banks ;.
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Sea-banks; See Banks.
Sea-walls 3 See Walls.
8ccond Deliverance; See W. 3. cap. 2.

Services.

Will not enable a man to be a Commiffioner of Sewers 242

Sewers.

23 H. 8. cap. 3.

25 H. 8. cap. 10.
See Stat. < 3 & 4 E. 6: cap. 8.

13 Eliz. cap. 9.

3 Jac. cap. 14.

The Antiquity of the Laws of Semwers 23, 24, 25, 165
The Conrt of Sewers a member of the Ancient Conrt of Oyer

and Terminer 166
A Bill of Reverfal lieth in the Court of Sewers 217
The jurifdidion of the Conrt of Sewers 217 to 220
For the reft relating to Sewers, See under their proper Heads.

Sheppeys See Iflands.

Sheriff.
See Stat, 23 H. 8. cap. 5:
Where a.Sheriff may be fined 178,
Where the Sheriff may grant a Replevin, and where not 195

fo-200
No Averment.to be taken againft a Sheriff s retwrn. 215

Shore.
Who hath.the progerty, and who the nfé thereof 34, 55; 115
Steily s
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Sicily 5 See Iflands.
Silly5 See Iflands,
Soil.

Rivers.
SE-E SEE.

Spiritual Perfons.

s Ecclefiaftical Per{ons.
”‘{ Mag. Char, cap. 14.

Springs; See Stat. 23 H. 8. cap. 5.
Spurnhead 3 See Iflands.
Statute; See Defeafance,

Statutes,

The Commiffioners of Sewers power to make Statutes 4, 5,7
Where the Judges have expounded a Statute by the Title 26

The Statute Laws are in force on the Seas 40, 42
A general Statute unflinted and unbounded, fhall extend o
Wales 46
Expofitors of Statutes are not tied to Titles and Preambles 59
60

The difference between a Statute repealed, and a Statute ex-
pired 5
Statutes [hall be expounded according to the meaning, ﬂ?}d
not the letter 96

What Statutes extend to Copibolds, and what mot 133,134
Hesw promifinons words ‘in a Statute [ball be mar/balled and

fxparmd ed 170
What Statutes extend to intailed Lands, and what not 207
208

Penal Statute, See Indiciment, Stat. 31 Eliz. cap. 5.

A penal
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A penal Statute 7s to be [tri@tly taken for the King, and fa-

vourably for the Subje@ 209
Several Statutes for abating private Weres 261, 262
Several Statutes to make Rivers and Streams navigable 270

Magna Charta,
Cap. 9. Liberties,

The Liberties and free Cuftorss of Ports confirmed 58

Cap. 14. Amerciaments,

An Amerciament muft be impofed by prefentment of good and
lawfiull men upon their Qaths 109,110, 177, 179
A [piritual perfon fboall not be amerced according to bis [piri-
tual living 129
The Writ of Moderata mifericordia grownded upon this Law

177

An Amerciament onght to be according to the offence  ibid.

What is meant there by Freeman 234
Cap. 15. Banks and Bridges.

The firft Statute of Sewers, and Bridges 25, 85

Facere there, i to be comftrued Reparate, or Manutenere

86

Whether it be repealed, or extends onely to Bridges ere¥ed be-

ore 1bid.

Lmsplies that a Townfhip may be bound to repair Bridges 123,

124

Cap. 16. Banks.

Makes much againft ereifing of new Banks, if it be in force
93

Cap.23. Weres,

What Weres were 10 be put down by this Statute 255, 2]' %’6
A
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The generality of this Statute is reftrained by the fucceeding

Statutes about Weres 258, 260
Cap. 29. Imprifonment, &c.

What Lmprifonment i againft this Statute 168
Anno 4 E. 1. Extenta Manerii.

The office of a Surveyor deferibed 106
Anno 11 E. 1. Afton Burnel.

Copibolds cannot be extended upon this Statute 134

Intailed Lands not extendable by this Statute 268

Anno 12 E. 1, Statuta Walliz.
Wales #rade parcel of England thereby 46

W.2. Anno 13E. 1.

Cap. 1. De donis conditionalibus.

Extends not to gifts made before the Statute 58

What thimgs are intailable within this Statute, and what not

: 157,158

A Baftard cannot inberit by force of this Statute 16 I, 162,
16

The gemeral words of the Stat, of 16 R. 2. cap. 5. afPrﬁ

micnire do not repeal this Statute 207, 208

Cap. 2. Replevin.

By this Statute the fecond deliverance is 10 be awarded ont
of the Rolls of the Court whence the Retorno habendo came

195
Cap. 18. Elegit.

Copibolds cannot be put in execution upon this Statute 134
Intailed Lands not extendable by this Statute 208

Cap. 35.
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Cap. 35. Wards; See Abjuration.
Anno 13 E. 1. De Mercatoribus,

Copibolds cannot be extended upon this Statute 134
Intailed Lands not extendable by this Statute 208

Anno 13 E. 1. Of Winchefter.

ATownfbip fhall be amerced for the efcape of a Robber 124
No remedy for 300 years, for him whofe goods were taken in
execution upon this Statute, to have contribution 125

Anno 31 E. 1. Cap. 7. Butchers 5 See Abjuration.
Anno 17 E, 2. Cap. 11. Prerogativa Regis.

The King’s Prerogative upon the Seas 40

Anno 18 E. 3. Cap.3. Sea.
The Sea fhall be open to all ffrangers 40

Anno 25 E. 3. Cap. 4. Weres.
See Weres.
Anno 27 E. 3. Cap. 1. Premunire.

A Premunire brought upon this Statute againft a Commiffioner

of Sewers 173
Anno 34 E.3. Cap. 1. Juftices of Peace.
Fines [¢t by Fuftices of Peace [ball be reafonable 176
Anno 45 E. 3. Cap.2. Weres.
See Weres.

Anno 13 R. 2. Cap. 5. Admiralty.

Doth not imply that the Seas are not within the Realm 42
Yy Anno
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Anno 16 R. 2. Cap. 5. Pramunire,
Intailed Lands not forfeirtable by this Statute 207,208

Anno 1 H. 4. Cap. 12. Weres.
Provides for the paffage of Ships and Boats in great Rivers

6

Gives a Traverfe to the Party grieved 165, 216, 2:;?
ivhat Defanlts and Anunopances inWaters iud great Rivers
Shall be correted or pulled doven 257, 258
Who [hall pull down or amend them 257
The Penalty on thews who make default, or relevy, inbannce or
ﬂmﬂﬂ'?z thert 257, 267

Extends to fuch Weres and Lnpedinsents onely, as were erec-
ted before the reign of King E. 1. and which have been in-
haunced and exalted fince 260

Anno 4 H. 4. Cap, 11. Weres.
Two things there mentioned, which none of the former 8ta-

tutes took order for 258
Cap. 20, Ships.

Puts a difference between a Port and a Creek, 57

The reafon why it appeints merchandizes to be charged and

difcharged at great Ports ibid.

Anno 6 H. 6. Cap.s. Sewer:
See Commiffion

This Statute (though Lincolnfhire onely be named ) extended

to al/ England 27
Calceys mentioned therein 90
The Commiffioners of Sewers bhad power by this Statute 10 make

new Defences 9%
Though expired, yet warthy imitation ibid.

Anng
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Anno 18 H. 6. Cap. 11. Juftices of Peace.

A 3#]?1".‘:& of Peace not_having Lands [ufficient [hall be pre-
nifbed the way the Statute appoints, and ot by Indi ment
249

Anno 31 H.46. Cap. 4. Aliens.

The King's Subjeits fhall not attach upon the Sea any Stran-
ger in amity with this Realm 40

Anno 12 E. 4. Cap. 7. Weres.
Confirms all former Statutes againft Lets, Impediments and
Annoyances 258
The Penalty for not amending or breaking down, or for continu-
ingWeres, &e. levied, inbannced, &c. contraryto the Sta-

tute of 1. H. 4. Cap. 12, 259, 267
Extends to Rivers and Streams not navigable, which the for
mer Statutes did not ibid.

Leffee for years is within this Statute, and may lawfully
abate any [iuch nufance, and be punifhed for the continnance
of it 259, 260

Anno 1 R.3. Cap. 1. Ufes.

The promifcnows words thereof, how to be confirued 170

Anno 4 H. 7. Cap.15. Thames.
Thames terrzed a River 77

Cap. 24. Fines.
A Corporation bound by a Fine and nonclaim by five years

209

Infants, Idiots, and Women Covert had been bound by this

Statute, had they not been excepted 210
Anno 19H. 7. Cap. 18. Severn.

Severn fermed a River 77

Tyz2 Anno
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Anno é H. 8. Cap. 10. Sewers.

A CommiJion of Sewers direded to any Perfon not qualified,
was void by this Statute 254
Expired, and not revived by 23 H. 8. cap. 5. ibid.

Anno 21 H.8. Cap. 15. Recoveries,
Tenant for years, though there were neither Fine nor Income,

may falfify a Common Recovery 59
Aunno 22 H. 8. Cap. 5. Bridges-.

Seems to oppofe Magna Charta Cap. 15. 86
IWhat Bridges are within this Statute, and what not 86,87,
! 89

Extends to the repairing and amending of Bridges, but not to
the making of new 89
Gives authority to Juflices of Peace to charge a County, Hun-
dred or Town with the repair of Bridges 524

Anno 23 H. 8. cap. 5. Sewers.
See Commiflion, Commiflioners.

The reafons of making this Statute I
Commiflions of Sewers fhall be directed in all parts within the

Realrp: 3 g
The form of the CommilJzon of Sewers 2106
The Canfes af awarding [uch Commiffron 5
Inquiry by whofe defanit the Annoyances coms 3
Alf:fling the Perfons to be contributory to the Charge ibid,
Reforming the Annoyances and Impediments 3, 4
Deputing of officers, and anditing their accompts 4
Diftraining for arrearages of the money affé(fed 4
Punifhing by Fines, Amerciaments, Dgﬂﬂﬁ, &e. LS
Taking of Labourers, Workmen, Carriages, Wood, Timber,

and other naceffaries 4
Making of Laws, Statutes, Ordinances and Decrees 4,5, 7
Power $o0 hear and determine 5

Awarding
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"Awarding of Writs and other Procefs to Officers ibid.
Power to farvey ibid.
Sheriffs to return Juries é
Al Officers [ball be attendant upon the Commilfioners of Sewers
ibid.

The Oath to be taken by the CommilJioners of Sewers, and be-
fore whom 6,7

Confirms all former Statutes of Sewers, and anthorizes the
Commilfioners to doe according to the tenor and. effedk of

the faid Statutes 7295
The Commiffioners of Sewers may decree Lands, &e. from
the Owner, who doth not pay bis affefment 7,8

Their Decree fhall bind the King's,and all other mens Lands 8
The penalty on the Commiffioner who fits, being unfworn, or
ungualified 8,9,233, 234,246
Commiffioncrs of Sewers, how to be qualificd 9
How the Defendant may juftify, by force of this AZ 9,10,
; 231,222

Treble damages to be recovered, by him that is fied 10
Wages for the Commiffioners and Officers of Sewers ibid.
Inn what manner Commilftons of Sewers for the Dutchy of Lan-
cafter, Wales, and Counties Palatine [hall be awarded,

and who [ball name the Commilfioners 1040 13
The Fees to be paid for the Commilfions of Sewers It

A Commilfion of Sewers by virtue of this A [hall endure three
years 11. See the Statute 3 & 4 E. 6. cap. 8. and 13 Eliz.
cap. 9.

Superfedeas of @ Commilfton of Sewers ibid.

How long the Laws, Decrees, Ordinances, 8&c. of the Comes
milffioners of Sewers [hall be in force 12, 286. See the Sta-
tute 13 Eliz. cap. 9.

The King's Royal Affent, where necelfary and whitier to be
certified 12,213, 286. See the Statute 13 Eliz. cap. 9.

What Fees fball be paid for fuch Certificate 12

Made perpetual by the Statute 3 & 4 E. 6. cap. i 13533

The canfes wherefore the Authour made. choice to reade upom
this Statute 22, 23

The
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The extent of this Statnte 126,37,42,46,47,58 1o 62,139
The neceffary ufe of this Law a7
The divifion be_,ﬂ.:{,‘,: into ﬁ'?,:r.:ip.nu 28, 15},_531-54
Extends st to reforme 3he bnrt dnd’ mufance ar::ff.a.rg from the
Sadns : driven 'II.’_.—"" the Sea to Land 47, 969, 270
Private Banks and Walls are not within this Statute 76
What Rivers are within this -S'I‘Ifﬂre, and in what cafes the
Commifioners may deal therein 79,84, 0 87, 270
What Sewers, Guiters, Ditches, Pools, Ponds, Stream:
Springs, Waters, Bridges, C..r.ﬂ‘t’;.f and Goats are withis
this Statute, and what nots5 and bow the Commilfioners
may deal therein 8otegr, 270
Seewsr to oppofe Mag, Char. cap. 1s. of Bridges 86
New-invented Mills or otber Exngines, thoughnot to be erected
by the power of this Law, yet when once eredfed and found
beucficial, may be continned and maintained b by the Awtho-
rity thereof 91
New Walls, Banks,cand other Defences, and wew Rivers,
Streams, Cuts, Drains and Goats way be mrade by force of

this Statute 94 fo 104
Some Opinions to the contrary 93, 94,104
What Poffeffions or Revenues of the Clergy may be charged by

this Law ' 131,132
Al proceedings upon the Commilfion of Sewers ought 10 be jr

Englifh 166

How thofe words in the Stapute (That ye compell them by Di-
firefs, Fines, Amerciaments, and by other prnifbments
waps or means ) are to bg mnﬂrrxﬁd 169,170

By what words in_this Statute the Commilfioners of Semers
have power to fill the Goods of the Offender - 190, 191

To what Replevins, and out of what Courts the words (4-
vowry, Cognizance, &e.)  extend 194,195, 197 to 200

Lbe firft and onely Law which gives fale of Lands in cafes of

ewers 203
The Profecutor upon this Statute canviot fie by Bill 247
Withiv what tine, where, and how he amft fiie" 247, 248,

249

The
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The feveral forts of Impediments and Annoyances mentioned

in this Statute 255

The Statutes and Ordinances made before this Statute, ::;:r_rf

confirued thereby, are intended of Ad's of Parliament, anc

not of Laws or Ordinances made b 2y the {_'r:rw,r.;:jﬂjm;f rs of

Sewers 285
Anno 25 H. 8. Cap. 10. Sewers.

The Statute 23 H. B. cap. §. of Sewers to extend tothe Tows

and Marches of Callis 14
No [T,;mmgﬁar:er bound to travel out of the E"anm‘}- where be

dwells 14
The forfeiture of a Comuaiffioner refizfing to be fioorn 14,15

Anno 26 H. 8. Cap. 3. Firlt-fruits and Tenths,

Tenths formerly payable to the Pope, #now payable to the King
130
Cap. 13. Treafon.
Gives the forfeiture of intailed Lands, in cafes of Treafin
208
Anno 27°H. 8. Cap. 10, Ufes.

If a fine be Jevied of Lands, to the intent that . S. fhould re-
ceive a yearly rent thereont, J. S, may diftrain, though no
wention thereof in the Conveyance, for that the Statute gi-

veth a diftrefs 180,181
Cap. 26. Wales,

The Laws of England not totally in force in Wales #ill this
Statnte q_é
Anno 28 H. 8. Cap. 15. Trals

Trials of Offences done upon the Sea i 40
Puts a difference between the Sea, a Haven, and a Creek 57

Anno
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Anno 32 H. 8. cap. 1. Wills,

Extends not to devifes of Lands before the Statute 59
The having Lands mentioned therein, s intended of a ha-

ving to difpofé, and not of a having to retain omely 243

A Difféifee caunot during the Diffeifin devifé kis Lands by
this Statute 246

Cap. 45. Firlt-fruits and Tenths.
See Courts.

Anno 33 H. 8. cap. 22. Wards and Liveries.
See Courts.

Cap. 39. Accomptants.
Binds the Lands of Heirs in tail 208

Anno 3 & 4 E. 6. cap. 8. Sewers.

The Statute of 23 H. 8. cap. 5. made perpetnal 15,23

A diflrefs may be taken on the King's Lands for a Tax affef-
Jed by the Commilflioners of Sewers 15,16

No other Fees fhall be paid for Commiffions, &c. of Sewers
under the Dutchy Seal, than fich as are appointed by the
Statute of 23 H. 8. cap. 5. o be paid in Chancery 16

Commilfioners of Sewers to endure five years 16. See Statute
23 H. 8. cap. 5. and 13 Eliz. cap. q.

Superfedeas of a2 Comsmilfzon of Sewers 16

Lois Statute and that of 13 Eliz. cap. 9. reconciled 142,143

Anno 1 Mar. cap. 11. Sewers,

Provides for reforming the hurt which may arife by reafon of
the Sand in the County of Glamorgan drivern out of the Sea,
which the Statute of 23 H. 8, cap. 5. did not extend unto

45:4’?5 269,270,

Annis
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Apnis 2 & 3 Ph. & Mar. cap, 8. High-ways,

What Ecclefiaftical Perfons are chargeable by this Statute
131
Anno 1Eliz. cap. 1. Supremacy.

An Alien conld not have been a Commiffioner in Canfes Eccle-
[aftical 255
Cap. 19. 'Leafes,

See Ecclefiaftical Perfons.
Anno 5 Eliz. cap. 5. Navy.
A new Fifb-day appointed by this Statute 26
Anno 13 Eliz. cap. 8. Ufury.

In what manner Juftices of Oyer and Terminer say hear
and determine Ufiery 217
An Aition of Debt lieth not therenpon before them ibid.

Cap. 9. Sewers.

Commiflioners.

SeeQ Seat. 3 & 4 E. 6. cap. 8.

Commiffions of Sewers to indure ten years 17, 286, See Stat,
23 H. 8. cap.5. and 3& 4 E. 6. cap. 8.

Supetfedeas of 2 Consmiffior of Semwers 17

The Laws, Decrees, Ordinances, &e. of the Commifftoners
of Sewers fhall be in force without any Certificate thereof
into Chancery , or the Royal Affent bad 17. See Stat,
23 H. 8. cap. s.

How Jong they fhall be in force 17, 18. See Star. 23 H. 8.
cap. 5.

Tre what café the Fufbices of Peace may execute them, and how
long 18

No Farmer of any Lands within the Precin of the Commif-

Jion, who kath not forty pounds per annum Freehold, [hall
&7 have
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bave bis wvoice in making any Ordinances .af Sewers, con-
cerning the Lands be hath in farn 19,20,244,243
All A s done by fuch a difabled Perfon fhall be void 19, 244,
354

The Commilfioners need not smake certificate or return of their
Commilfion, or any of their Ordinances, Laws or doings

19
The Clerk of Sewers [hall yearly eftreat the Iffues, Fines, Pe-

nalties, Forfeitures and Amerciaments, and yearly deliver
thewms into the Exchequer, wwnder pain of ffve pounds 20

Cap. 10. Leafes.
See Ecclefialtical Perfons.

Anno 14 Eliz. cap. 11. Leafes.
See Ecclefiaftical Perfons.

Anno 18 Eliz. cap. 5. Informers.

No Profecutor Qui tam, 8ec. can fue by Bill upon any Statute
precedent to this 247

Anno 27 Eliz. cap. 13. Robbery.

Gives contribution to bim whofe Goods are taken in execution
upon the Statute of Winton 125

Cap. 22. Chichefter Haven.

Power given to cut a mew Chanel in any man's Ground, and
to componnd with the Owners thereof 104

Anno 31Eliz. cap. 5. Informers.

Within what time the King or Informer wmft fie upon a pe-
nal Statute 248

Amno 43 Eliz, cap. 2. Poor.
Makes the Parfor and Vicar chargeable to the Poor 130

Cap. 4.
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Cap. 4. Charitable ufes,

Goods, &c. as well as Larnds, &e. are chargeable to the re
pairs of Sea-banks, &e. by force of this Statute 120
The Commilfioners of Sewers neay compell the performance ibid,

Anno 1 Jac. 1. cap. 7. Rogues,

Why Walcs was named therein 46,47
Cap. 9. Alehoufes.

Why Wales was named therein 46, 47

The forfeitures of Alebonfe-keepers may be levied by fale of

their Goods 189

Anno 3 Jac. 1. cap. 14. Sewers.

Provides for the Walls, Ditches, Banks, Gutters, Sewers,
Goats, Canfeys, Bridges, Streams and Waterconrfes witk-

in two miles of London 87,88
Cap. 18. New River.

For bringing the New River fo London 85

Satisfaltion to be given to the Owners of the Grounds, throngh

which the New River fhould be made 104

Anno 4 Jac. 1. cap. 12. New River.
For bringing the New River to London. 8s

Anno 7 Jac, 1. cap. 20,

In great repairs and new building, the Leffor and Le(fee fhall
both be at the charge 142
Gives exprefi power to fell the Goods diftrained 189

Lz 2 Stock.
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Stock.

s ¢ Goods.
€67 Leafe.

Strangers.

The feveral punifbwents which the Roman Laws did inflié
wpon Strangers 235

Streams.

Commiflioners.
'Statutes.

oce S 23 H. 8. cap. 5.
t‘“‘_{g]ac. cap. 14.

New Streams may be made by the Commifioners of Sewens
93 94 96, 97,103, 104,

Suits See Informers.
Sunday.

See Commiflioners.

Where judicial alls propter neceflitatem are good on that
day 166

Superfedeas.

23 H. 8. cap. 5.
See-Stat.< 3 & 4 E. 6. cap. 8.
(13 Eliz.. cap. 9,

Ap.inferior Conrt cannot- [uperfecde a fuperior 195
Surrender.

A furrender of a Copibold may be given and taken by Attor-

nmies 35

Surw:y,




The TABLE.

Survey, Surveyor.

S Commiffioners.
¢ Stat. 23 H. 8. cap. 5.
The office, efteem and- authority of a Surveyor } r_::.é
Several forts of Surveyors 1bid.
Surveyor of Sewers ibid. See Prefentument.
Survivorfhip.
Where an action bytwo Tenants in common [hall furvive 210
211
Synodals.
Not chargeable by the Laws of Sewers 138
.
TFail
Eftate.
See < Frank-marriage.
Stat. W. 2. eap. I.
what things are intailable and what not 157, I 55'5‘
Iz what wff&x the Heir in tail fhall be bound by the A of his
Anceftor, and where not 207, 208

A Recovery again|t Tenant in tail with voncker, a ff'm:.:i' war-
ranty with Affets, or a collateral warranty without AJ-
ots binds the Heir in tail by the Common-law 207
Where intailed Lands are extendible or forfeitable, and where
not 207,208

Intailed Lands may be fold by the Commilfioners of Sewers
208, 209

Taxes. .




The TABLE.

Taxes,

Charge.
See S 23 H. 8. cap. s.
mt,{ 3 & 4E. 6. cap. 8,

Who, and what Lands, Hereditaments, &c. may betaxed by
the Commilfioners of Sewers, and who, and what not 115

to 151

A whole Townfbip or Hundred may be taxed by the Laws of
Semwers 122 te 129
What taxations may be laid upon Townfhips or Hundreds

123, 12

To Tax a man and his Affigns upon the Commiffion of an:i-.
ers, ill 117
How a particular Tax by the Laws of Sewers ought to be laid,
whether upon the Acres, or Perfons 127,128

A Copibolder or Tenant [hall be taxed for the Land, and the
Lord for the Rent 135

Tenants See Taxes,

Tenants in Common.

Frank- marriage.
See< Jointenants,
Rent.

Tenants in comman may be affeffed jointly, but if ome refufeth
to pay his moity, yet kis moity of the Land cannot be fold,
nor yet the whole 210, 211, 212

Where for a trefpafs done upon the Lands of two Tenants in
common, onc onely [bhall bave the allion, and where both
wnft join, and the aifion [hall furvive 210, 211

Tenths,
70 whom paiable 130

The




The TABLE
The Bifbop's Certificate of a Parfon's refufal 1o pay bis Tenths,

ot traverfable 215§
Tenure,
Where Tennre [hall tie one to repair Iy
Townfhip.
See Trefpafs.
Where a Toronfhip nzay be taxed or amerced 122, to 129
Trade.
A Trade will not enable a man to be a Commilfioner of Sewers
241
Traverfe.
Bankrupt.
See . Tenths,
What Preféntments are traverfable, and what not 111,213
to 216
Where the caufe of a Fine is traverfable , and where not
176
Returns not traverfable 215
A traverfe admitted of by the Statute of 1 H. 4 cap. 12. of
Semwers 216

Thofe things which the Commiffioners of Sewers doe by their
view, or by furvey or diferetion , are not traverfable
ibid. .

Where the AF of a Fudge is traverfuble, and where not
ibid.

The Decrees of Commiilfioners of Sewers, not traverfable 216
217

At Common-law, after judgment no traverfe can be talen
217

An Indil ment at the Seffions of the Peace #s traverfable, but if
the party indiGed be outlawed, no traverfe lieth, but a writ:
of error ibid.
Treafon.




The TABLE
Treafon.
Intailed Lands forfeitable for Treafon 208

Trefpals.
See Tenants in Common.

If a Townfhip be afféffed, and the goods of a man of the Town
who is not chargeable be diftrained, Trefpafs lies 125

Trial.
Trials of offences done upon the Sea 40
If one be firvicken on the Sea, and dic on the Land, the Com-
mton-law cannot ry it 41
Tythes.
Tythes of Fifb gotten in the Sea 48

What charges are payable ont of Tythes, and what not 130
How far a nean may preferibe to be difcharged of Tythes 223

224
1"-
Value.
What #s valuable fubftance, and what not 239, 240

Vi & armis.
No permiffion, [ufferance, negled or nontealans cas be found
to be by force 7 178
View.
Commiflioners,

bee Livery.

Who may m.r_:kle ihe view in an .f?j?z—ﬂ 35
Whereia perfonal ar alfual View is neceffary, and where an in-
telleifual View will ferve, and where not 35,106

Villain,
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Villain.
AVillain way [it a8 a Commilfioner of Sewers 243
Vocation,
AVocation will not enable a manto be aCommilfioner of Sewers
241
Ufury; See Stat. 13 Eliz. cap. 8.
Ufus rei.
Where Ufus rei fhall bind a man to the repair of Sea walls and
other Defences, and where not 120,121
W.
Wages.

See Stat. 23 H. 8. cap. 5.
Wﬂge: of Labourers, &e. may be recovered in a Conrt of

SEWE’.T‘I 219
Wales.

12 B 1.

See Star.{ 27 M. 8. cap. 26.

Computi[fions of Sewers for Wales 12
A general Statute fhall extend to Wales 46, 47

why Wales was named in the Statutes of 1 ]ar:. cap. 7 & 9.
46.47
Wales within the Statute of 23 H. 8. cap. 5. of Sewers 1bid.
Walls.
23 H. 8. cap. 5.
SE'&' Stat.{.g J-ﬂf.:. CEP. 1

A on the Grounds left, to d fend
nd the Grounds themfelves 62
Aaa I

AWall or Bank_say be raife
the Countrey, but not to defe




The TABLE

Irt whom the Property of Sea-walls i 74
New Sea-Walls may be made by the Commilfioners of Sewers
92 #e 96, 99, 100, 101, 103
Some opinions to the contrar 104
An ancient Sea-wall may be pulled down by the Commilfioners
of Sewers 282
They who were bound to maintain the amcient Wall , are
not bound 1o maintain a new owe in another Place 282,
283
Ward ; See Family.

Warrant,

Where a Diftrefs may be taken withont any exprefs Warram

180, 181

For a fale of goods by the Laws of Sewers, an exprefF FF";e;-rcwr

i ?;f‘.:‘@f.“ iry 192

Warranty.

The force of it 207
Warren.

If one have a Warren in his Lands in Pale, and prrchafe
other Lands there, the Warren fhall not extend thereto 52,

Warrens are chargeable by the Laws of Sewers I;fg
Watt.
Who may teke advantage of Waft commtitted, and who poy

; 1.7
Leffee for life without impeachment of Wafl, remainder ;&; .g;:
own life, the privilege is loft 72
If Leffée for years fuffer a Houfe to full down, and before an
allion brought ke build another in the fame place of the Jame
quality and quantity, that [ball excufe bine in an aFipn of
;Lf;ﬂ 5; contra, #f it be built in another place 93
Frvere ibe irruption of the Sea or Frefb-waters, wh
the Land is furrounded, is Waft, and where ’m.r ?:gt
147, 148,
Water-




R,

The TABLE

Watercourfes,

E

23 H. 8. cap. 5.
See Stat“{ 3 Jac. cap. 14.

Waters,
See Stat. 23 H. 8. cap. §.
No property in running Waters 78, 79
Wears.

! T H. 4. cap. 14,
See Seat. { 12 E. 4. cap. ;.
What Weres were to be put down by Magna Charta 253

256
What Weres and other Impediments and Annciances are to be

put down by the Statutes of 25 E. 3. cap. 4. and 45 E. 3.

cap. 2. ibid.
The penalty for relevying, inbauncing or continuing Weres and
other Impediments 256, 257,267
Several Statutes for abating private Weres 261,262
An ancient Were not 1o be overthrown or removed 263, 264,
245

Wight 5 See Iflands.
Women.
See Baron & Feme.

FWhat rule and governrsent in E:;':’@Ezﬁfm!: Women bave been

admitted to 25 %
They bave been admitted to the higheft places in Temporal Goa
vernments 251,252
What other Governmeents and Offices they may be admitted to
252

A Woman may be a Commilfioner of Sewers 282, 253

Wood 3
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Wood s See Stat. a3'H,8. cap. 5.
Words; See Expofition of Words.
Writ,

Writ of moderata mifericordia, See Magna Charta, cap. 14

Writs of Alfize and EjeQione Firma, See Goods

Writ of ad quod damnum for the making of a new River or
Cut, where neceffary, and where not 96, 97

T HE., END.
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