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g S N
ON THE

AMENDMENT

OF THE

AW OF LUNACY.

@ Lettey

TO

LORD BROUGHAM

BY

A PHRENOLOGIST.

5 Tf the mountain will not come to Mahomet, Mahomet munst go to the mountain ; if
medical science will not adapt itself to the law, e faw must adapl élself fo medical
seience.”"—The Jurist, March 11, 1843,

“ In looking at the conflicting decisions (of the lawyers) on this point, all we can say
is, that unsoundness of mind involves a morbid, or, at least, a defective eondition of
intellect, with an incompetency on the part of the person to manage his affairs. Neither
condition will snffice without the other : for the intellect may be ina morbid state, and
yet there may be no incompetency ; or the incompetency may depend on bodily infirmity
or a wani of education, and may be purely relative—that is to say, vary with the station
of the individual in society.’'—British and Foreign Medical Review, No. XI1X., p. 130

“ In these cases” (of moral insanity, or manie sans délire),  the person manifiests no
mental delusion, is not monomaniacal, has no hallucination, dees not confound fancies
with realitics, but simply fabours vnder a morbid stote af feelings and afeciions, or,
in other words, & diseased volition —Winslow's Plea of Insanity in Criminal Cases,

p. 335, 1843,

———— e ——

HENRY RENSHAW, 356, STRAND.
1543.

FRICE TWO SHILLINGS.



Any written corrective suggestions addressed to * A Phrenologist,”” and
Jormearded, post paid, to the Publisher, will be grafefully received, and
dispassionately perpended,




TO

STANISLAUS WORCELL,

A FOLISH EXILE.

The following Appeal on behalf of misunderstood, oppressed,
and prostrated humanity, having received your sanction and
approval, is, without any communication with you upon the
subject of this Dedication, inscribed te you, as a heartfelt tribute
of attachment, and as a slight proof of the unfeigned admiration
with which your highly gifted and splendid intellect, and the still

more noble qualities of your heart, are esteemed by
Your devoted and affectionate Friend,
THE AUTHOR.

London, March, 1843,
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NOTICE TO THE READER.

Since the following Letter (which has never been acknowledged) was left
at Lord Brougham’s residence in Grafton-street, on the 8th instant, the
Author has perused (as well as his Lordship ?) the recently published and
improved second edition of Mr. Sampson’s invaluable work on * Criminal
Jurisprudence,” and Mr, Winslow’s kighly popular * Plea of Insanity in
Criminal Cases*—has re-examined his MS., and also submitted it for review
to a few gifted friends, both medical and non-medical—and the result has
been, that he has been induced to make only a few trifling emendations.

The Notes and Appendix have not passed through the same ordeal, nor even
been laid before the friend to whom the following Letter is dedicated, because,
whether they are read or not is immaterial, as they are merely subjoined to
enable the reader to take a rapid but comprehensive view of the whole subject
—to illustrate and confirm the positions advanced in the Author’s communica-
tion to Lord Brougham, and also to make a proleptical reply, the only one he
will ever make, to those * gentlemen of the press™ who, even to preserve the
appearance of a hollow and heartless consistency, must, unless they * turn
from the evil of their ways,”” and become the converts of an hour, endeavour
to overwhelm the Author with a torrent of unprincipled invective. This they
are at liberty to do, as he is perfectly callous to all such rabid effusions, the
mere products of an abused and mervely animalised infellect,

Mareh, 15313,




ON THE

AMENDMENT OF THE LAW OF LUNACY.

“ Quee ledunt oculos festinas demere ; si quid
Est animus, differs curandi tempus in annum.”"—Hon.

“ Pro superi! quantum mortalia pectora ccm
Noetis habent !"—Ovip.

My LORD,—

If I were solely to consider the contrast which our re-
spective situations in life affords —your exalted position* and
the very humble and very obscure one which I occupy in Her
Majesty’s service, 1 should be overwhelmed with confusion at the
idea of addressing your Lordship upon the subject of insanity; but,
when I reflect that the talents of the greatest of men are bestowed
upon them with the design of securing to them, when rightly directed,
their own happiness, and also of enabling them to promote the happi-
ness of their fem gifted fellow creatures, I confess my spirits revive,
and 1 am not without hope your Lordship, however lame and defective
may be my present attempt, will forgive me for intruding my thoughts
upon you in the cause of prostrated humanity, and that, too, without
your mistaking this procedure to be the result of impertinence, instead
of, as it is, the consequence of a long and deliberate conviction.

It is now nearly thirteen years ago since 1 ventured to for-
ward to your Lordship, from Portsmouth, a pamphlet entitled+ ¢ The
Anatomy of Prejudice,” in which some allusions are made to in-
sanity, and to which a subsequently rather varied intercourse with some
of the ablest medical men who have paid great attention to insanity,
not merely in this country but on the Continent, as well as in the
United States, has induced me to attach still greater importance;
indeed, so much so, that I cannot but feel, in common with the enlight-
ened and humane individuals above referred to, that the present state
of the Law of Lunacy is a disgrace to the age—flagrantly in violation
of all sound and en{'ghtened medical experience, and pre-eminently
demanding a/l the energies of even your master mind ; and permit me,
my Lord, to add, whatever may have been your glorious exertions to

® Note by Printer’s Devil.—0One of his Lordship’s predecessors on the
Woolsack—* the greatest but meanest of mankind’'—Lord Bucon, has long
since taught the uninitiated that ** the road to honour is by a crooked path.”
Query—Is it not too often a very dirty one? Miror, sed non invideo !

t Jolnson and Jacob, Winchester.
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reform the law (and they have been stupendons and extraordinarily
successful), the crying evil I am now adverting to, if possible, more
imperiously demands them, and may they even be herein still more
transcendently trinmphant !

I am not prepared to asserf positively that insanity is most de-
cidedly increasing in this country, because, so far as my knowledge of
its statistics extends, this has not been absolutely demonstrated ; still,
I incline to that opinion; and, if I mistake not, that is the opinion of
those medical men who are most conversant with the subject. When
I say that it is supposed to be on the increase, I mean in a greater
relative proportion than the progressive augmentation of the entire
population. Do I exaggerate, my Lord, when I maintain there may
be upwards of 30,000 lunatics in the United Kingdom, making due
allowance for the large number which is not placed either in the
various public or private asylums pervading the land P*

If this supposition, my Lord, be not very wide of the truth—and
I strongly suspeet it is not—can your master mind be devoted to a
nobler object ¥ To mitigate the sufferings of those who are inca-
pable of * providing for the day that is passing over them,”—to
elevate prostrate humanity—and to restore to their bereaved families
and friends the hopeless objects of their heart-rending anxiety : in a
word, my Lord, to restore to our common country a useful and resusci-
tated citizen in place of, af least, a useless, if not a dangerous one.

Let it never be forgotten, to use the language of Dr. Conolly
(*¢ Indications of Insanity,” p. 17), that © for a hopeless lunatic, for
a raving madman, for a melancholy wretch who seems neither to see
nor to hear, or for an utter idiot, a lunatic asylum is a place which
affords all the comforts of which such unfortunate persons are capable,
This is a far different place to two-thirds of those who are confined
there. The crowd of most of our asylums is made up of odd, but
harmless individuals, not much more absurd thun numbers who are at
large.”

To be convinced that this assertion of Dr. Conolly is well founded,
it is only necessary to peruse the Reports of the Visiting Justices and
of the Medieal Superintendents of Hanwell, Forston near Dorchester,
Glasgow, and other pauper lunatic asylums, where the patients are pro-
duetively and profitably employed, either at their respective handicrafts
and callings, or occupied with domestie, agricultural, horticultural,
aud other pursuits, by which procedure+ their delusions are mitigated

* Insanity.—It appears that, within the last tweniy years, the cases of the
above dreadful malady have more than tripled. The total number of lunatics
and idiots in England is as fullows :—Lunatics, 6,506 ; idiots, 5,741 ; togeiher,
12,5617 ; but, allowing for defective returns, the number may be taken at
14,000}—an average of one to every thonsand of the population. In Wales,
lunatics, 133; idiots, 763 ; total, 806 ; and adding for parishes that have made
no returns, they may be set down at a thousand, a proportion of one to eight
hundred. Scotland has 3,653 insane persons, or one to about seven hundred.
In Ireland the number of lunaties and idiots exceed 8,(KW).—Prichard, p. 333,
&ec. ; Browne, p. 51, &c.

+ M. Mare has thus distinguished hallucinations and illusions :—

“ Hallucinations are those sensations which are supposed by the patient to
be produced by external impressions, although no material object acts upon
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and restrained, their health gradually restored, and their daily serenity
and nightly repose secured; but, my Lord, if the insane and vulgar
idea of the character of lunatics were well founded, could such a pro-
cedure be relied upon? Could all kinds of coercion and restraint be
almost entirely repudiated, and little else but an enlightened benevo-
lence—moral treatment—be safely and successfully adopted ? And
why P—because medicine is well nigh wuseless, and the employment of
vini;uce traly execrable. (Vide Dr. Davis's Pinel.)

How has this truly philosophic and Christian revolution in the
mode of treatment originated? To the immortal Pinel the world
i1s mainly indebted for it, thongh he acknowledges he derived the
originary idea from Spain ; but, ubove und befire all, we are indebted
to the discoveries of Gall and Spurzheim for a philosophic insight
into the nature of insanity, in all its innumerable varieties. They
demonstrated that insanity was a disease of the brain; they ascer-
tained, by physiological investigation and indefatigable observation,
not by idle melaphysical abstraction, not merely that the brain was the
organ of the mind, but also its various distinet functions, and conse-
quently the integral diversified faculties constituting the mind. What-
ever may have been the groundless opinion a few years ago, my Lord,
as to their merits and the paramount importance of the discoveries of
those illustrious men, very fow individoals of any reputation in the
medical profession, wiho }‘:m.'e studied their writings, now question the
soundness of their principles, the logical truthfulness of their indue-
tions, or the unimpeachable accuracy of their facts. Lest I might
exhaust your Lordship's patience, I will not harp further upon this
point; but beg, in corroboration of my opinion, to respectfully refer
you to Mr. G. Combe's Testimonials, and to the ablest and most
recent writers upon physiology and anatomy, who admit all their essen-
tial principles and facts, particularly to Mr, Solly’s work on the
Brain, who is deservedly considered one of the highest authorities in
the United Kingdom upon cerebral anatomy.

But methinks I hear your Lordship exclaim,  What has all this to
do with my contemplated bill relative to insanity P Much—very
much, my Lord. Dr. Haslam (in his ¢ Observations on Insanity,
2nd edition, p. 237) very judiciously and philosophically observes,
“ that whenever the functions of the brain shall be fully understood,
and the uses of its different parts ascertained, we may then be enabled
to judge how far disease, attacking any of those parts, may increase,
diminish, or otherwise alter its functions.” Dat to avail myself of the
language of the eloguent Dr. Conolly (““ Indications of Insanity,”
p- 14), ““ Medical authorities agree in ascribing mental disorders to
corporeal disease, not to any specific corporeal disease, but to any
disease capable of disturbing the functions or impuiring the structure of

the senses, [llusions, on the other hand, are the resulis of a material action on
the perceptive faculty, although the object is falsely perceived. When a man
fancies he hears voices speaking to him while there is the most profound
silence, he labours under a hallucination. When another imagines that his
ordinary food has an earthy, or metallic taste—this is an illusion,” —No. XIX.
Br. and For. Med. Rev., p. 166,



=

—— -

8

the brain. . . . . We observe, also, with respect to cases of insanity,
an indifference to medical treatment, which is not observed in other
cases of corporeal disease ; and, admitting the want of full and strict
analogy between the two cases’ (insanity and cases of strictly cor-
poreal disease), * the reasonable conclusion is, that the disorder is
imperfectly understood and insufficiently attended to.”” And at page 1,
he very justly remarks, * that an inquiry of a different nature’ (the
recognition of insanity), “ and opposed, in this country, by peculiar
obstacles, must be incomplete, I freely admit. The interests of the
public greatly require that medical men, to whom alone the insane can
ever properly be entrusted, should have opportunities of studying the
forms of insanity, and of preparing themselves for its treatment, in the
same manner in which they prepare themselves for the treatment of
other disorders. They have at present no such opportunities, During
the term allotted to medical study, the student never sees a case of in-
sanity, except by some rare accident. "Whilst every hospital is open,
every lunatic asylum is closed to him ; * fe can study all diseases but
those affecting the understanding—of all diseases the most calamitons.
The first occurrence, consequently, of a case of insanity, in his own
practice, alarms him ; he és wnable to make those distinctions which
the rights and happiness of individuals and of families require” (particu-
larly in the cases of those who are of moble or of gentle blood) ; ** and has
recourse to indiscriminate, and, generally, to violent or unnecessary
means ; or gets rid of his anxiety and his patient together, by signing
a certificate, which commits the unfortunate person to a madhouse.”
Such, my Lord, is the disgraceful state of ignorance in which nearly
the whole of the medical profession is steeped.  Is not such a state of
things a most grievous national calamity P especially when it results
as an almost inevitable consequence, that onr legislators, and both the
learned professions, must rely upon this “ broken reed” in their
attempts (ludierous, if not heart-rending) to investigate and account
for the morbid cerebral phenomena—the pathology of insanity.
Surely there is no inevitable and invincible necessity for the con-
tinuance of this distressful state of things?  The physiology of the
brain—phrenologvt—has been, to a most wonderful extent, discovered

# St. Luke’s and Bethelem are an exception.

t ¢ The reader will have little difficulty in perceiving, from what has been
previously advanced in this work, that no certain or well defined principles
have as yet been laid down by men who rank high amongst the most dis-
tinguished writers on English Jurisprudence, for our guidance in cases of
criminal insanity.  Whensuch questions have come before the judicial tribunals
of the country, the presiding judge, in his charge to the jury, has invariabl
referred to the dicta of preceding administrators of the law, and has guote
their definition, or deseription of insanity, as an unerring test of the presence
of mental derangement in any case in which the malady is alleged to exist.

“ How absurd, upon reflection, must such a course of procedure be. Has
not our knowledge of the disorders of the mind advanced during the last fifty
years? Do we not know more of insanity than owr professional brethren did
who lived in the days of Coke, Mansfield, and Erskine? If so, how ridiculons
it is to cite their opinions, or to bind us down to the authority of men, whose
information on this sulject must, of necessity, have been extremely limited and
circumscribed, The judges of the land appear to have no settled or clear
views on the subject of insanity. This may, in a great measure, result from
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and elucidated by the researches of Gall and Spurzheim, and its
pathology and its therapeutical treatment unfolded in the most
masterly manner in the writings of Spurzheim, Conolly; A. Combe,
Browne, Sir W. Ellis, Broussais, and other celebrated French

their attempting to define the disease.  Insanity does not admit of being defined.
It is not in the power of any human being to embody, within the limits of a
definition, all the peculiar and characteristic symptoms of mental derangement.
The malady assumes so many forms, and exhibits itself in such Protean shapes,
that it is out of our power to give anything bearing the semblance of a correct
or safe definition of the disorder—such a definition that could be referred to as
a standard in doubtful cases of deranged mind. If it be difficult to embrace
within the bounds of one sentence anything like a true description of the
symptoms of general mental aberration, a fortiori, how abortive must be the
aitempt to lay down any rule by which we are to test, in any particular case,
the presence or absence of moral responsibility. After consideration of the
cases which have been brought forward in this work, it must be evident that
the capability of ** distinguishing between right and wrong,”’ is not an unerring
test to which to appeal. A person may be perfectly competent to draw a correct
distinction between right and wrong, and yet labour under a form of insanity
which ought unquestionably to protect him from legal or moral responsibility.
I allude to cases of insanity where the patient is driven, by an irresistible
impulse, to destroy, after struggling for some time against the morbid desire,
being, at the same time, perfectly conscious that he is impelled to do what is
wrong both in the sight of God and man. Were the legal test to be rigidly
applied in this case, the unfortunate maniac would have no chance of escaping.
To my eonception, the law draws a most absurd distinction between civil and
criminal insanity. A person who exhibits the slightest aberration of mind is
considered to be incapable of discharging his dulies as a citizen, is not allowed
to have the management of his affairs, cannot make a will, and is safely shut
up in a madbouse; but should the same individual, pronounced by the
Commissioners of Lunacy to be of unsound mind, commit, in & moment of
frenzy, a criminal act, he is considered amenable to the law. ~ He may fancy
himself the King of England, a tub of butter, or a pane of glass, yet be viewed
responsible for his conduct; and, if he be guilty of a capital crime whilst
labouring under any of these delusions, he is liable to undergo the extreme
penalty of the law, provided no connexion can be established between the act
and his mental hallucination. The law on this subject is clear. Collinson
{ Law of Lunacy, vol. i., p. 474,) says—‘ Neither is any person against whom
a commission of lunacy may be sustained, of a description to commit an offence
with impunity. To excuse a man in the commission of a crime, he must, at
the period when he committed the offence, have been wholly incapable of
distingunishing between good and evil, or of comprehending the nature of what
he is doing ; a state of mind distinet from that which is merely unequal to the
it of a regular line of conduect, or the management of private affairs.’
F SUCH BE THE LAW, DOES IT NOT NEED CONSIDERABLE ALTERATION P''—
Vide Winslow’s Plea of Insanity in Criminal Cases, pp. 73—5. Renshaw.
London, 1843,

‘[IThnugh agreeing with Mr. Winslow in many respects, I beg most emphati-
cally to differ in opinion with that gentleman as to Lord Ferrers’s case. Let
‘any unprejudiced man compare that gentleman’sand Dr, A, Combe’s consistent
“and philosophic views upon afi the facts of that case, and, [submit, the conelusion
is irresistible, that Lord Ferrers was an homicidal, or moral maniae ; however,
upon the whole, I have great pleasure, notwithstanding a few rather palpable,
but only eceasional inconsistencies therein, in recommending Mr, Winslow’s
well-timed and useful compilation to my readers, especiallv if they be too
- bigoted or too indolent to go to the fountain head and consult those original
phrenological records from which Mr. W. has so abundantly (I regret he did
not publicly and specifically ncknowledge his overwhelming obligations), drawn
far gEreater pl)ﬂiﬂ".‘l of his f.'l.l:ls-, of his illustrations, and l'u:‘u.rl:,! all his
pathological and medico-legal views of insanity.—Fiat justitia, ruat ceelum. ]
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medical phrenologists and non-phrenologists,—to say nothing of the
writings of our Transatlantic brethren, particularly Dr. J. Ray’s
incomparable work on the Medical Jurisprudence of the Subject, and
by Mr. Sampson (of the Secretary's Office in the Bank of England)
in his Treatise on Criminal Jurisprudence.

I cannot conceal from myself, my Lord, that there are great diffi-
culfies connected with the attempt at legislating upon insanity, but an
English board of ¢ Experts,”* 1 trust, would not, however, find them
msuperable ; because, as is remarked by the, perhaps, ablest physician
and most gifted medical writer now living, Dr. Andrew Combe,
who is at present at Madeira for the benefit of his health (on  Mental
Derangement,” p. 216), ¢ numerous definitions of insanity have been
given, but never one which has been considered as satisfactory either
by the profession or by philosophers. Dr. Spurzheim comes nearer
to the mark than most of his predecessors, when he announces his
expectation that the day will come” (has it not, my Lord, already
arrived ') ¢ when derangement of the intellect and feelings, and cerebral
affections, will be placed in the same order of diseases, and we shall
speak only of affections of the brain, as we do already in regard to the
disordered functions of the five senses, which we always refer to their
respective organs.” (“On Insanity,” p. 40.) Baut, in his professed
definition ( [bid, p. T1—1817), even he is far from being successful,
as it rather repeats a truism than conveys any precise information. It

* “The time, [ hope, is not very far distant, when there will be instituted,
for the investigation of cases in which it is important to establish the existence
or non-existence of aberration of mind, a separate jurisdiction presided over by
persons whose attention has been specially directed to the study of mental
auberration.”"—Winslow’s Plea, Pref., p. 6.

[Perhaps a better plan than either the one suggested in the text, or that
proposed by Mr. Winslow, would be to establish a National Board of Experts,
with ramifications throughout the country, consisting of the different professors
of Medical Jurisprudence in the various Medical Schools, who should receive
a regular salary, and be appointed by the llome Secretary after the several
candidates have been recommended by a majority of the judges of the land,
assisted by the presidents of the different medical metropolitan societies.
These Experts should be invariahler summoned as witnesses by the coroners.
In order that such National Board of Lxperts should really represent and
reflect the spirit of the age, the government should forthwith offer a handsome
preminm for the best essay upon the subject, in a generous spirit of humanity,
without meanly imposing any petty chandler-shop restrictions. If the British
dominions cannot furnish an instance of the highest talent, combined with the
most exalted humanity—if, as a nation, we are afraid of competition with the
whole world—then indeed we have reason to blush for our country and its
institutions.

This procedure ought to be considered as a sine qua non—an indispensable
preliminary—before any further legislation is attempted. Is the medieal
police of Great Britain to continue for ever a century behind that of France
and Germany ? Is Parliament for ever to legislate in the most pitiable state of
ignorance of insanity ? 'Will our legislators never “unlearn the errors of the
crowd, and the pretended wisdom of the schools 7'  But, what is the use of
suggesting any thing in the name of Truth, of Justice, or of lumanity, when,
to use the sarcastically significative expression, because true, of my Lord
Stanley, * thimble-rigging " is the order of the day! Reader, his lordship
knows something of men of alf parties. He is one of the initiated —is proud of
his position, and of the practical knowledge by which he aequired it.
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is important to remark this fact, because definitions ave constantly
sought after, in civil and in criminal cases, by lawyers and by judges,
and the whole value of a witness's evidence is often made to turn on ils
relation to a standard, WHICH 1S IN ITSELF THE MEREST ASSUMP-
TION, seeing that # is beyond the power of man lo invent any brief
deseription which shall eomprehend the vavious cerebral affections
 whence insanity originates.” ** Instead, therefore, of following the
common practice,” continues this truly good and great man (Lbid.
p- 218), “I (Dr. A. Combe) shall only state, generally, that the
existence of insanity implies morbid action in one, in several, or in
the whole of the cerebral organs, and, as its necessary consequence,
functional derangement in one, in soveral, or in the whole of the mental
faculties which these organs subserve,” &e.

The question then arises, my Lord,—insanity being indefinable,
how is it to be detected P * Eccentricity involves, all other things
being equal, a greater than usual susceptibility of meutal derangement ;
but still it is not mere strangeness of conduct or singularity of mind
which constitutes its presence. It is the prolunged departure, without
adeguate external cause, from the stule of feeling und modes of thinking
usual to the individual when in healih that is the true feature of disorder
of mind; and the degree at which this disorder ought to be held as
constitnting insunity, is a question of another kind, on which we can
scarcely hope for unanimity of sentiment and opinion. Let the
disorder, however, be ascertained to be morbid in its nature, and the
chief point is secured—viz., a firm basis for an accurate diagnosis ;
because it is impossible that such derangement can occur, unless in
consequence of, or in eonnexion with, a morbid condition of the organ
of mind ; and thus the abstract mental states, which are justly held to
indicate lunacy in one, may in another, speaking relatively to health,
be the strongest proofs of perfect soundness of mind.” (Zfhid. p. 219).
“ It is therefore, I (Dr. A. Combe) repeat, not the abstract act or
Jeeling which constitutes a symplom, it is the departure from the natural
and healthy characler, temper, and habit that gives it this meaning ; and
in judging of a man's sanily, it is consequently as essentiul to know
what his habitwal manifesiations were, as what his present symptoms
are” (Ibid. p. 220), whatever Dr. Monroe may have deposed to the
eontrary at M‘Nauoghtou’s trial.*

Permit me, my Lord, in consequence of the disgracefully erroneous,
but universally prevalent hallacination that insanity elways implies
ntellectual, as contradistinguished from the disturbance of the moral

* “A commission was appointed to visit that prison (the Bicétre) for the
purpose of liberating those persons who were confined there as being of
unsound mind, but who were not labouring under that calamity. M. Pinel
states, that he examined one particular patient repeatedfy, upon many succes-
sive days, and though he was a person experienced in those inguiries, and a
man of considerable Icaruing and sngncit}', all his endeavours to prove the man
insane were frustrated and foiled. The result was, he ordered a certificate to
be prepared for his liberation. It was necessary, hefore the man was liberated,
| that he should himself sign the certificate. It ‘was placed before him, and he
i signed “ Jesus Christ *—of course the certificate decided the question, and the
man was not liberated.” —Lord Lyndhurst's Speech on the Plea of Insanity in
Criminal Cases. Vide T¥mes newspaper, March 14, 1813,
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or animal feelings, to invite your attention to the following passage in
refutation of it. This I am constrained to do, because an over-
whelming majority of the press and the public most decidedly appear
at the present moment to stand aghast at the verdict pronounced by
the jury in M‘Naughton's case, which case was most abundantly
proved to be one of ** homicidal insanity,”"—which is oceasionally cha-
racterised by what Pinel calls “ folie raisonnante,—i. e., unimpaired
intellect, or nearly so, with such an amount of morbid feeling as
irresistibly to transport its victim to the blind and abnormal gratification
of it, however destructive its tendency may be, even so as to convert
the otherwise harmless individual into, to use Dr. A. Combe’s felicitous
expression, a very  genius of mischief.” 1

Again, “The passions and fielings of the human mind, or the
affective and moral powers, are the most prolific sources of mental 4
derangement, becaase their organs are the largest—they are the most
energetic of the facullies—and they meet with daily and hourly stimuli
in the ordinary affuirs of life ; but, although more rare, cerebral disease
and mental derangement, from inordinate excitement in the éntellectual
faculties and organs, occur frequently enough to be familiar to ev
observer.” (Dr. A. Combe on * Mental Derangement,” p. 200.)
Once more (pp. 212, 213), ¢ In going over the numerous examples in
the ¢ Traité de la Manie,” we are struck by the number of mental
emotions which have provoked delirium or madness. The observations
which it has been in my power to collect, and those, still more
numerous, which I have been able to consult, have convinced me, that
out of one hundred lunatics at least ninely-five have become so in con-
sequence of moral affections or commotions. It has become almost a
popular truth in the hospital (La Salpétriére), that no one loses his
senses except by revolutions of mind. The first question which Pinel
puts to a new (mad) patient, who still retains his reason, is, whether
he has been exposed to any grief, anxiety, or other moral affection #
And rarely is the answer in the negative. ((Georget, sur la Folie,
p- 161.)  With this, and all the other evidence which I have adduced
before us, what are we to think when we find an author of some
experience, like Dr. Knight, affirming that he could trace the operation
of moral causes in one case only of seven hundred 7  Either the laws
which regulate the health and functions of the brain are totally
different from those which preside over all other animal organs, and
the concurrent testimony of our ablest and most experienced prac-
titioners has been based upon a delusion savouring of insanity, or Dr.
Knight has been labouring under some idiosyncrasy” (and, my Lord,
lunatics are as remarkable for their idiosyncrasies of constitution and
of character as the sane) “ of understanding in regard to the meaning
of the word moral. "Which of them is the true explanation it is not
worth while stopping to inquire.  The truth will speak for itself to
the minds of those who seek it with candour ; and, after what Las been
suid, it may safely be left to support itself.” (See also, inter alia, ©“ The
Phrenological Journal,” Sampson on “ Criminal Jurisprudence,” Dr.
Prichard on “ Insanity,” &e.)

This last night's lucubration, my Lord, has insensibly grown under
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my hands. The subject is of such paramount importance, and is so
deservedly attracting the greatest attention on the continent of Europe,
that, if 1 am not misinformed, the Austrian government recently ex-
ressly delegated a physician (Dr. Kazrkowski) to traverse the
ritish Emplre and the whole of the European continent, for the
purpose of gaining an insight into the best mode of tr&ntmg lunatics,
and of reporting upon it; two years ago the amiable and accom-
plished Dr. Otto was here in Eug{anul, from Copenhagen, on a similar
mission ; and I need not inform your Lordship, that in France and
in the United States the subject of insanity is an all-engrossing
one. Under these circumstances, my Lord, I am emboldened to
apostrophize you (even whilst I entreat your forgiveness for my pre-
sumption in inflicting this long but very hurried letter upon you) in
the heart-thrilling language of “ the honor of human nature—the glory
of his country,” Milton—
“ Let not England forget her precedence of teaching nations low
to live.”

I have the honor to be, my Lord,
Your Lordship’s most obedient and very humble servant,
A PHRENOLOGIST.



APPENDIX.

“ Truth, whose first steps should be always vigorous and alone, is often obliged to lean
for support and progress on the arm of Time; who then only, when supporting her,
lﬁgmuast;ahm'c laid agide Lis wings.''—Dr. Hush's Philosophy of the Vojee, Iutrod. p. 30,
edit. | .

“ Femuine professional feelings require o man to tell to his brethren alf he knows
which can be to their advantage ; not to stop short exactly at that point at which his

ecu;u;::isi rofit and their information disagree.”—British and Foreign Medical Review,

Vi . e 178,

ANTIPHRENOLOGICAL OR OBSOLESCENT
VIEWS OF INSANITY.

“THE CASE OF M‘NAUGHTON,

It is a matter of consolation to most persens, that they are not bound to
believe all they hear, or all that is asserted in a law court.  The actions of the
auditors, and of the general community, must, of necessity, be directed,
restrained, and governed hy the sayings and doings of judges and juries, but,
Jortunately for the great body of the public, the sayings and doings of such
Junctionaries can neither blind their judgiment nor bind their freedom of thought,
and when' things take place in a court of law, or any other place in whick
Justice is said to be administercd, repulsive to common sense, and dangerous to
public or private security,—it is not because such places are dignified by the
supposed attributes of learning and discretion, or elevated by the possession
of power and awthority over life and limb, and purse and property, that men
of roflection and foresight will suecumb in the stagnation of acquiesceace with
absurdities and contradictions, or stultify themselves by a mentul concurrence
in what they think wrong, It has long been remarked of the laws of England,
which laws are said by one of the oracles of the law to be the * perfection of
human wisdom,” that they are gified with a peculiar faculty of mutability,
and a propensity for variation, which renders them exccedingly difficult to be
understood, if not perfectly impossible to be comprehended ; and the old
saying that “‘what is law to-day will net be law to-morrow,” has, perhaps,
irreverently been made by those who have not been inoculated with the virus
of law learning, or have not canght the contagion of the * courts® aw naturel.
Still the remark has been repeatedly made, and somehow or other the old
saying has not lost its force or its frequency, and itls apiness of application.
Mankind, in spite of big looks, big books, and big wigs, have for a very
considerable time been inclined to doubt the wisdom, much more the “ per-
fection of wisdom,” which is doled out to the public in law courts at an
amazing expense of money, and a ruinous waste of time to the clients; and
to suspect that a good deal of the mystification by which the dispensation is
surrounded is nothing more than solemn humbug and tedious twaddie. Perhaps
people are wrong in their surmises and notions on this subject,—nevertheless,
such surmises and notions have been, more especially of late years, almost
wuniversally prevalent ; and from what has just been the reswlt in the trial of
the “insane’’ M Naughton, it does not seem to us that they are likely very
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~ speedily to be removed or even qualified.  Let us examine, as men of common
sense, what came out on that trial, and endeavour, if we can, to arrive at the
conclusion to which the jury, under the direction of the judge, arrived. It is
a very convenient doctrine, and one which is insisted upon by everybody who
is immediately interested in, or affected by its adoption, that the verdict of a
jug must be intact ; and that a jury, having pmnm}mm:tl i mMAan or woman
either innocent or guilty, or anything else, that verdict is conclusive, and that
no more ought to be said about the matter. Now this is a doctrine against
which we must dissent toto coelo, because, if it were adopted, it would confer on
human judgment the attribute of infailibility, and open a door for the intro-
duction of proceedings by which the lives and liberties of every man in this
kingdom would be jeopardized, if not destroyed.  The expression of the publie
opinion, through the columns of the public press, is never more sulutary in its
eets than when it impugns a verdiet with which he public does not concur,
and the more so when it explains the reasons of the non-concurrence. It is by
this salutary expression of dissent with what il considers wrong in such cases,
that future jurics are tanght to be more guarded in their decisions; and it is
by this wholesome discussion, of what every man of common sense and
common honesty throughout the empire can comprehend just as clearly as the
most learned jndge upon the beneh, that those learmed judges themseclves are
restrained from the commission of those wncaplicable abswrdities into whick any
gentleman, kowever “ learned in the law™ he may be, is sure to be betrayed
when ke loses sight of eommon sense, and beging to Aovwnder in the rublish and
gquicksands of unintelligible jargon and technicality. Now, in this case of
M Naughion, all that is worth being lstened to in the voice of the public press,
kas been unequivocally unanimouns in animadverting wpon the result of the trial.
Al party fecling has been merged in deploring the verdict, and in deprecating
the consequences that may arise from it; and thiz general concurrence of
correct feeling and common honesty has been received by the waiversal pulilic in
a wreaner which cannot be mistaken, aond whick shows that hoivever an assassin
may be screened by a verdict from the consequences of a murder, he cannot be
screencd by any judge or juryin exvistence from universal execration ; and that,
however a legal definddion may exvonerate o miscreant from the punishment of
kis crime, it cannot exculpate him in the eyes of his fellow-creatures, or
persuade them of his innocence ; and it moreover shows that Aowever suceessful
a plea of insanity may be in a criminal cowrt, there is yet indignation enmgh
left in the community for the repudiation of the erime from the punishment of
which he has escaped.  OF the twenly millions of persons who compose the
populaiion of the British empire, we will osk who, beside the judge and jury
who tried M*Naughton, and the witnesses who swore to what they considered
the proofs of his insanity, consider kim insane ¥ How many persons are of
belief, besides thosc just mentirmed, that he was not perfectly aware that Le
wag, when he shot Mr. Drammaond, committing a foul and detestable murder 2
What avails the conglomerated kodge-podge of * Law and Physic,” the * stir-
about" of “lmc.learning” and “ medical learning,” with which the eounsel
and the medical witnesses dosed and drenched the jury ?  With us, and we
assert wilh the immense majority of the public, it goes for nothing. One little
grain of common sense and common ohservation goes farther to show what
was the real state of the case, and the real state of the assassin’s mind, when
he contemplated and when he perpetrated the mnrder of his victim, than afl
the elaboration of the law, and oll the botkerations of Bedlam. To our notions,
the jury were bewildered, and though we impute no improper motives whatever
to tﬁc learned and, as it has always been wnderstood, very npright jndge before
whom M*‘Nanghton was 1rier|;£'ﬂl we cannot congratlate that learned per-
somage upon any increase which his repudation will receive from the result of
the trinl. To us, and to hundreds of thousands of other people who have read
the evidence, we will take the liberty of soying, with just as wnbiassed and
unprejudiced feelings as that learned judge himself, and, even from that learned
Judge's own observations on the trial, with just as much capacity of discerning,
even legally, what constitutes a murder and what does not constitute it,-- it
certainly does appear that no man ever committed a move atrocious murder than
M Naughton did, and that no miscreant ever move rvichly deserved to expiate
kis crime on the gallows at Newgate. We believe nobody will assert that the
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learned judge who tried the case, however great his legal attainments, is
superior in his knowledge of the law, or superior in his powers of discernment
and deduction, to Sir Matthew Hale; we are quite sure that that learned
judge himself would not thank even his warmest admirer for drawing a com-
arison between his character and that of the illustrious individual just named.
ow, let us see what Sir Matthew Hale says of the plea of insanity in eriminal
cases, and we will take what he says from the speech of Sir William Follett,
because that speech contains the very essence of the opinion of the great
Chief Justice aip former days, and because it is a definition in which all men
of common sense will concur :—
“ The result of the whole reasoning of this wise judge and great lawyer
Lord Hale), so faras it is immediately relative to the present purpose, stands
us ;—If there be a total permanent want af reason, it will acquit the prisoner;
if there be o total temporary want of it when the offence was committed, it will
acquit the prisoner ; but if there be only a partial degree of insanity, mized
with a partial degree of reason, not a full and complete use of reason, but (as
Lord Hale carefully and emphatically expresses himself) a competent use of
it, sufficient to have restrained those passions which produced the crime; if
there be thought and design—a faculty to distinguish the nature of actions—to
discern the difference between moral good and evil—then, upon the fact of the
offence proved, the judgment of the law must take place.”

“ Now, here is an intelligible, and, as the public think, a correct view af the
nature of the plea of insanity in criminal cases, coming from the very highest
authority in the law learning of England, and an authority which at once recon-
ciles law and common sense—a reconciliation not always effected by modern
dicta—an authority consecrated by the aequiescence of two centuries, and
though somewhat shaken by recent decisions, not likely soon to be forgotten or
gainsayed. We say that if this explanation of the law in cases of insanity be
correct, then was M‘Naughton most clearly guilty of the crime of murder, and
most clearly deserving of the punishment awarded to murderers. We confend
that at the very utmost there was ** only a partial degree of insonity” proved
—that it was *© mized with a partial degree of reason’—and that that partial
degree of reason was quite sufficient to have restrained the assassin from the
commission of his crime. We contend that there was © thought and design—
a faculty to distinguish the nature of actions—to discern the difference between
maoral good and evil ;" and from a diligent examnation of the evidence, we can-
aiot bt come to the conclusion that a murderer has been suffered to escape, and
the hangman deprived of his rights!

“« But we are afraid the worst is yet to come. Does not the escape of such a
eriminal hold out impunity to thosewho are inclined to commit similar crimes #
Can any public man walk the streets in security, if such result follow the
murder of an innocent public functionary ? Can Sir Robert PPeel feel his life
worth a week’s purchase after this acquittal 2 And is it not more than likely
that a repetition of the atrocious attacks wpon the life of the most august per-
sonage in the empire will be rencwed ¥ Let anybody look at the police reports
of the last week ; they will see that the * munomaniﬁ_.” of dcstnu?tlun has Te-
ceived an impulse from what has occmrred, and whilst we acquit those who
pronounced the acquittal of the assassin M‘Naughten, from all evil intentions,
we cannot but foresee the evil that will result, and deprecate the responsibility
whick that verdict has incurred.”—(From Sunday Times, March 12th, 1843.)

“PLEA OF INSANITY IN CRIMINAL CASES.

The LORD CHANCELLOR then rose and said,—My lords, 1 have felt
anxious at the earliest possible day to call your lordships’ attention to the sub-
ject of the notice I gave on a former occasion with reference to a late trial.
The circumstances connected with that trial have created a deep sensation
among your lordships, and also in the public mind ;:—and, my lords, I am not
surprised at this. A gentleman in the vigour of life, of most amiable character
(hear, hear), incapable of giving offence or doing an injury to any uuin_‘ldua.l.
was murdered in tﬁe streets of this metropolis in open day. The assassin was
secured—was committed for trial: that trial has taken place, and he has
escaped with impunity. Your lordships will not be surprised that this cirenm-
stance should have created a deep feeling in the public mind, and that many
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persons should, on the first impression, be disposed to think that there is some
great defect in the laws of the country with reference to this subject, and that
there should be a full revision of those laws, in order that a repetition of such
outrages may be prevented., My lords, I feltitmy duty, in consequence of some
suggestions of your lordships, to consider, in consultation with others, this
interesting and important subject, with a view of ascertaining not only what
the law is with reference to it, but for the purpose of ascertaining, if' there
should turn out to be a defect, what 'pmcticall remedies should be applied, and
what the nature of those remedies should be. You must be aware, my lords,
that this is a most difficult and delicate subject, because all persons who have
directed their attention to these inguiries—all persons who are best informed
upon them, concur in stating thaf the subject of insanity is but imperfectly un-
derstood. [ am not now speaking of general and complete mental alienation,
but I am speaking of that description of insanity which consists in a delusion
directed to one or more subjects, or one or more persons; and those who are
acquainted with the subject know how difficult it is to decide to what extent
the moral senses and the moral feelings that guide men’s actions are influ-
enced by delusions of this description. We all know that persons who labour
under a mental delusion with respect to one or more subjects are entirely—
or apparently entirely—rational with respeet to others. They are frequently
very intelligent, frequently very acute ; it is often extremely difficult to dis-
cover the existence of this concealed malady, and persons who labour under it
are uncommeonly astute in ‘defeating all endeavours to detect its existence,
My lords, we almost all of ns know and recollect the statement made by Lord
Erskine in his eloquent defence of Hatficld with respect to the acuteness with
which persons who labour under infirmities of this description defeat the skill,
sagacity, and intellect of the most experienced persons. He tells us of an
instance of a prosecution having been directed by a person who had been con-
fined in a lunatic asylum against his brother and the keeper of that asylum for
false imprisonment and duress. Lord Erskine was counsel for the defence,
He says he was informed in his brief and instructions that the man was
undoubtedly insane, but the particular infirmity of his mind was not disclosed
to him. The proseeutor was himself a witness in support of the indictment ;
he was put into the box and examined, and when Lord Erskine came to cross-
examine him he found his evidence clear, distinet, collected, and rational.
He tried to discover some lurking alienation of mind. During a cross-exami-
nation, conducted with all the skill and sagacity of that eminent advocate, for
a period, as he says, of nearly an hour, all his endeavours were foiled. The
answers were perfectly rational—there was not the slizhtest appearance of
any mental alienation, A gentleman came into court who had been accident-
ally detained, and whispered in Lord Erskine's ear that the witness thought
he was the Saviour of mankind. The moment Lord Erskine had that hint, he
made a low bow to the witness, addressed him in terms of great reverence,
res;mctfullg begged to apologize for the unceremonious manmner in which he
had treated a person of his sacred character, and called him by the term of
Christ. The man immediately said, “ Thou hast spoken truly: [ am the
Christ.” (Hear, hear.) A similar cirenmstance is mentioned in the work of
M. Pinel, with respect to a person confined in the Bicétre. A commission was
appointed to visit that prison for the purpose of liberating those persons who
were confined there as being of unsound wmind, but who were not labouring
under that calamity. M. Pincl states, that he examined one particular patient
repeatedly upon many successive days, and, though he was a person expe-
rienced in those inguiries and a man of considerable learning and sagacity, all
his endeavours to prove the man insane were frustrated and foiled, The resuit
was, he ordered a certificate to be prepared for his liberation, It was neces-
sary, before the man was liberated, that ke should himself sign the certificate.
It was placed before him, and ke signed * Jesus Christ.””  Of course the cer-
tificate decided the question, and the man was not liberated. My lords, [ could
mention a great ?nrinfé'y of instances to show you the different shapes and
forms which insanity of this description takes, collected from medical writers
and jurists of this country, France, and Germany, where the subject has been
much and deeply investigated. The result would be, thai your lordships
would be mtinﬁe! that any attempt at a definition or description of this par.
C



e e —— .

B e —

e =

=

R e

18

tieular disease would be altogether futile; and the only course we can pursue
13 to lay down some general comprehensive rule, and o leave those who have
to administer the laws of the countiry to apply that rule to the different cases
acecording to their discretion. Now, my Iurgs, the guestion for our considera-
tion is, what is actually the law of the country with respect to crimes com-
mitted by persons labouring under infirmities and diseases of this description ?
I apprehend, when you come to consider it, there is no doubt with respect to
the law (hear, hear)—that it is clear, that it is distinct, that it is defined ;
and I think the result will be upon your mind, that it will be impossible bene-
ficially to alter that law, or render it better in that respect, than the law as
at present shaped actually exists. My lords, for this purpose I wish to be as
clear and as perspicuous as possible. It is a subject of great importance ; it is
one in whick the public take a deep interest, and cvery thing, therefore, con-
nected with it ought to be laid before the public through your lordships with
the utmost possible precaution. 1 think it is not necessary, my lords, to quote
any text-writers upon this subject. I shall go to the fountain-head, and state
to your lordships what learned judges have said in the course of their admi-
nistration of justice applicable to this subject, and the law they have laid
down for the guidance of those who have to decide on the criminality or
innocence of persons charged before them. The first authority to which I
shall beg leave to refer is the authority of a most learned and most accurate
judge. I speak in the presence of noble and learned friends who recollect that
learned i‘t:dge, and who will concur with me in saying that he never was
exceeded by any person who has had to administer justice in this country in
the accurate and sound views which he took of the law,—I mean Mr. Justice
Le Blanc. I shall state to your lordships how the law was laid down by that
learned judge, in a case that was tried before him at the Old Bailey in the
year 1812, a few months after the trial of Bellingham. The circumstances of
that case, as far as are necessary for me to introduce the judgment, were
shortly these :— The prisoner had entertained a great antipathy for a person
named Burrowes. There was no foundation for it—in fact he had never given
kim the slightest cause for offence.  'With great deliberation he loaded a blun-
derbuss and shot him. Fortunately, however, the man was not killed. He
was tried under the act for shooting—a capital offence. The defence set up
was insanity ; he had epileptic fits, which not infrequently do produce that
infirmity of mind. He had, about a month before, had a commission of
lunacy issuned against him, a jury was impanelled, and found a verdict of
insanity, Mr, Warburton, the keeper of a lunatic asylum, a man of great
experience in these matters, gave judgment that in his opinion he was insane,
and said that insanity of that description often led to creating and harbouring
the strongest antipathics without any cause against particular individuals.
This was the substance of the case presented to the jury. The learned
judge, with respect to the main point, summed up in these words:—It
is for you to determine whether the prisoner, when he committed the
offence with whick he stands charged, was or was not incapable of dis-
tinguishing right from wrong—whether he was under the influence of an
illusion with respect to the prosecufor which rendered his mind at the moment
insensible of the nature of the act he was about to commit, since in that
case he wounld not be legally responsible for hkis conduct. On the other
hand, provided you shall be of opinion fhat when he committed the qffence
he was capable of distinguisking right from wrong, and not under the
influence of such an illusion as disabled him from distinguishing that he was
doing @ wrong act, he would be answerable to the justice of his country and
guilty in the eye of the law.* The prisoner was afterwards found guilty, and
I believe executed. That, my lords, is the law of the land, so far as relates
to men labouring under some delusion ; and, while it is upon them, acting under
its influence,—if it be so powerful asto render them incapable of distinguishing
right from wrong, or knowing that they are doing wrong in murdering their
Fellow-ereatures,—in such cases they cannot be considered responsible in law
for their actions. Al the decisions show this to be the law. he next case
which I shall mention is that of Belling’lmm,_ﬂ;n was tri.cc! 'I;mfngrc Lnn:'_l Chief
Justice (Sir James) Mansfield. I thought it important in !'EIIS case, in con-
sequence of different observations that have been made upon it, to request the
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Solicitor of the Treasury to search for any shorthand writer's notes of the
proceedings; and [ have received the following as the substance of the
summing up, as far as it is connected with this subject. The facts must be
fresh in your lordships’ recollection, notwithstanding the lapse of time. The
Lord Chief Justice, after some remarks on the cases of men who are utterly and
totally deprived of reason, *said, *“ There are other species of insanity, where
people t:nEe particular fancies into their heads, who are perfectly sane and
sound upon all other topics; but that is not a species of insanity that can
excuse any person who has committed a crime, unless it so qffects his mind at
the particular period when he commits a crime as to disable him from dis-
tinguishing between right and wrong, or the just consequences of his actions ;"'
and subsequently he put it to the jury thus—** The question is, whether you
are satigfied that the prisoner had a sufficient degree of capacity to distinguish
between good and evil at the time when he was committing thisact? In that
case you will find him guilty.”” So that, although the expressions in some
instances vary, the substance of the two judgments is, I apprehend, exacily
the same,—that if the party at the time when he committed a crime was in such
@ state of mind as not to know he was doing a wrongful act, he is not to be held
legally responsible. My lords, there was an earlier case to which I will call

our attention ; that of Hatfield. Mr. Erskine, in his eloquent and powerful

efence on that occasion, stated what he conceived the law to be in eases of
this description,—** Where a man is labouring under a delusion, if the jury are
satisfied that this existed at the time of the offence, and that the act done was
committed with that delusion, and done wnder its influence, he will not be
considered as guilty in the eye of the Ime.”” That was, in eloquent expressions,
alleged to be the law in cases of this sort ; and Lord Kenyon, who, with the
rest of the judges of the Queen’s Bench (it being a trial at bar) presided,
interrupted the defence, and said, * Mr. Attorney-General, can you call any
witnesses to controvert these facts? With regard to the law, as it has been
laid down, there can be no doubt whatever. If a man be in a deranged state
of mind at the time of committing an act, he is not criminally answerable ;
the material part of the case is whether, at the very time, his mind was sane.”
And, after ager observations, his lordship said, * His insanity must be made
out to the satisfaction of a moral man meeting the case with fortitude of mind,
and knowing the anxious duty he has to discharge; yet, if the scales hang
tremulonusly, throw in a certain proportion of mercy in favour of the prisoner.”
In that case, then, my lords, which preceded the others, Lord Kenyon and the
rest of the judges of the Queen’s Bench agreed with the law as laid down by
Mr. Erskine—that if a man committing a crime be labouring under such a
delusion at the time as not to know right from wrong, he cannot be made the
subject of a eriminal proceeding. My lords, no departure has been made from
that law, as thus laid down, not by single judges alone, but in coljunction with
others of their brethren, who must be taken to have concurred with them. No
alteration has taken place in that low, or in the way in whickh the judges
administered it who presided at the late trials. In Oxford’s case, Lord Chief
Justice Denman laid down precisely the same law; and in order that there
might be no mistake, it being a subject of such deep importance and interest,
he consulted with two other learned judges associated with him (Mr. Justice
Patteson and Mr. Baron Alderson), who concurred in a written note of the
law upon the subject, which was read to the jury by the Lord Chief Justice.
My lords, I take the law there.to be distinctly settled ; and, if it be so, the next
question for your consideration is, whether there is any reason, or even any
possibility of altering it? Can you say, that if a man at the time when he
commits a crime be under the influence of a delusion and insanity, so as not
to know right from wrong, or the character of the act he is committing, is it
possible, my lords, that you should, by any legislative provision, declare that
such a man cught to be the subject of punishment, and lose his life in cases in
which the capital penalty applies! My lords, i és impossible. (Hear, hear.)
You might pass such a law, for your lordships have the power to do it; but
when you come for the first time to put that law into exvecution the common
Secnse and common feeling of men would revolt against it (hear, hear), and you
would be compelled to retrace your steps, and to repeal the law, which in a
mament of feeling you had passed, under the influence of recent powerful
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impressions and contrary to what you would have deemed wise under the sway
qfirabar and steady reason. (Hear, hear.) Lord Coke says, that to execute
an insane person €8 murder, @ course contrary to all low and all reason, and
alien from all the principles of justice. (Hear.) My lords, if you entertain
any doubts upon the law, you can summon the judges of the land and hear
their opinion upon it (as it is a subject of great importance), and thus have
the law laid down under their united anthority, to operate in all time, for the
guidance of courts of justice, and to direct, with more force than is attained
by the influence of a single judge, the verdicts of juries. It is for your
lordships to determine whether you will feel it necessary to resort to such a
measure. But ‘Jerhapns, my lords, you will ask, with some anxiety and
curiosity, what the law of other countries is upon this subject? My lords,
the law of other countries corresponds (as of necessity it must) with our own
wpon this subject. As for the law of Scotland, I quote from a learned writer,
Mr. Alison (in his Criminal Law)—"To amount to a complete bar as to
punishment, the insanity, at the time of committing an act, must have been of
such a kind as entirely to deprive the man of the use of his reason as applied
to the act in question, and prevent kim from knowing whether he was doing
wrong.”  And if your lordships refer to the learned treatises (on the criminal
law) of Mr. Baron Hume, you will find, that (though more expansively
treated and more loosely worded) the law is deduced to an effect substantially
the same ; and further, I can call your lordships’ attention to a case cited by
Mr. Alison on the subject. A man was indicted for the murder of another by
shooting him ; having pursued him over a moor he shot him dead. The
defence was insanity, under the delusion that the man murdered was an evil
spirit whom the prisoner had been commanded by God to destroy. No one
doubted that if the facts necessary to support the defence had been made ount
to the satisfaction of the jury, the judges (it is clear from the way in which
the case was conducted) would have considered it a substantial defence; but
the facis were not made out, and the man was found guilty from the defect in
the evidence, the jury being of opinion, under the direction of the court, that
there was not suflicient evidence to show that at the time the man committed
the act he really was labouring under that delusion. My lords, to pass from
Scotland to France. In the Code Napoleon (the eriminal code not less of
ancient than of modern France) the French law on the subject is thus laid
down :—* With respect to every crime, and every misdemeanour, no man can
be made accountable who, at the time he does the act, is under alienation of
mind.” And though, my lords, I have no particular text writer to quote as to
the law of Germany on the subject, I have read many German treatises upon
it, in which cases are cited satistying me that the law of Germany in this respect
corresponds with the law of France, the law of Scotland, and our own. The
question then'is, whether we can, under these circumstances, attempt to vary the
law ? Is it practicable? Is it possible ? and, allowing it to be even practicable,
would it be judicious ? (Hear, hear). My lords, some personssay, ** Define pre-
cisely what the law is.”* [ say, to attempt to define upon a subject withwhich we
are as yet only partially acquainted would be difficuit and dangerous. (Hear,
hear,) Let us leave the general law as it stands, and let the judges, before
whom prisoners are arraigned and tried, apply the particular facts to the law
so laid down. (Hear, hear.) My lords, I have heard it said (it is an argnment
I have heard in-the streets), *“ The object of punishment is the prevention of
crime: you do not punish by way of retribution, or in a spirit of vengeance,
but to prevent others from committing similar offences ; and, therefore™ (itis
said).  although a man may be under the influence of an insane delusion at
the time when he commits an offence, if he knew the effect he was about to
prl}du:’:e—uif he knew, for instance, when he fired the pistol that the result
would be the death of the parly fired at, there is a sufficient ground for
carrying the law into execution against him, becansze we punish to prevent
others from imitating the offence.”” My lords, I should have dealt summarily
with this position if I had not found it supported in the writings of a most
rev. prelate, not a member of your lordships’ house. [The noble and learned
lord referred to Archbishop Whately, who, he was here informed, wasa member
of the House of Peers],—at least had 1 known that he was, I would have
certainly sent him a note upon the subject. That most rev. prelate stated the
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position precisely as I have just described it, and gives, by way of illustration,
the case of a dog habituated to the worrying of sheep, ** who has no moral
sense, but who, nevertheless, is punished,"” for the purpose of correction.
This, my lords, is the illustration presented of the position founded professedly
on the theory that the object of punishment is not retribution, but prevention—
by example deterring others from committing similar offences. But by }'l'hﬂm
is the example to be presented? By persons incapable of committing crimes ?
Do you punish a person %uill,y of no offence? one who is not the subject of
punishment? No, my lords, he must, in the first instance, deserve the
punishment—if you are to inflict penalties, not in the spirit of retribution, but
of prevention. (Hear, hear). My lords, I am surprised that a person of such
sagacity, ability, and learning as the most rev. prelate should commit what
(with the highest deference for him) I must call such a logical absurdity. (A
laugh.) But then as to the illustration. You punish the dog, my lords, not
as an example to other dogs (laughter), but for his own correction (hear, hear) ;
80 that the illustration is as inapplicable and extravagant as the theory is
incorrect and unfounded. (Hear, hear). My lords, if you should be satisfied,
then, that the law is as [ have stated it, and that no change can with propriety
be made in that law, the next question is, whether any alteration can beneficially
be made in the mode of administering the Inw. I apprehend, my lords, that
this is equally impracticable. A man charged with a crime has a right to be
tricd by a jury, he has a right to have counsel assigned to him for his defence 3

has a right to summon such witnesses as he may think proper for the
purpose of his defence ; his counsel has the right—nay, it is his duty, to make
such observations on the case (both as to the law and as to facts) as he may
think available for the interests of his client; the jury are to decide upon the
question of fact: and, my lords, over the whole presides a learned judge,
whose duty it is to decide on the admissibility and inadmissibility of evidence—
whose duty it is to state the law to the jury—whose duty it is to give a
practical commentary upon the law with reference to the facts, leaving the
general question of fact to the determination of the jury—the constitutional
!‘-ﬂhm}al of the country. That, my lords, is the form and mode of proceeding
in this, as in every other criminal case. How can you change it? Is it
practicable? If practicable, is it advisable ? (Hear). No man can entertain
a doubt upon this point. (Hear.) If then, my lords, the rule of law be right,
if the mode of administering the law be right, what room is there for legislation ?
You may say, that in a particular instance the law has not been well
administered—-that the jury have drawn an improper conclusion of fact from
the testimony, that witnesses may have stated opinions not warranted by
science, and that the result has been unfortunate. My lords, it is a misfortune
you must submit to, because it is not to be remedied by legislation. I do not
say this is the case in the present instance; but as it is supposed and asserted
by some to be, and I say if it be so, my lords, there is no ground for your
interference, —you cannot remedy the evil ; legislation cannot reach it. =My
dords, let me say a few words as to the late trial, It lasted two days. The
prosecution was conducted by an hon. and learned friend of mine (the
Solicitor-General), holding a high office, and as distinguished in that office by
his talents as an advocate, and his learning as a lawyer (hear), as any man
who ever preceded him in it. (Hear, hear.) The learned judges who pre-
sided, three in number, were among the most eminent and most enlightened
of all who adorned the bench, (Hear, hear.) There were the Chief Justice
of the Common Pleas and two judges of the Court of Queen’s Bench—
all men of admitted learning, of great talent, of long experience, of conscien.
tious character and conduct. (Hear, hear.) What was the case laid down by
Chief Justice Tindal ? Precisely, my lords, what I have stated to you as the
law on the subject. I have procured the shorthand writer’s notes of the
charge, which I will read from, in order to be certain of the precise words
used —*The point which will at last be submitted to you will be, whether on
the evidence yon have heard you are satisfied that at the time the prisoner
committed the act of whick he stands charged he had a competent use of his
understanding to know he was doing, with respect to the very act itself, a
wicked and o wrongful thing,—a thing which ke knew to be wicked and
wrongful ; for if at the time he did it he was not sensible that he was violating
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the law of God or man, undoubtedly he is not a person responsible for this act,
or liable to any punishment whatever ; but if, on balancing the evidence in
your minds as it has been brought before you, you should think ke was a
person capable of distinguishing between right and wrong with respect to this
act, he is then a responsible agent, liable to all the penalties of the law imposed
upon such acts,’” That being, then, my lords, the law as it was laid down by
the learned judge, the only question is, whether the jury have drawn a right
conclusion from the facts or evidence? It has been objected, “why did the
learned judges interpose, and not suffer the trial to take its course to the very
end ?* In considering the circumstances, and the great feeling excited, it
would have been better had this course been pursued. (Hear). But I do not
believe, for a moment, that it would have made the slightest alteration in the
1ssue. (Hear, hear.) The reason why I think so is, that while medical men
experienced on the subject had been summoned on the part of the prisoner,
two medical men of eminence on the part of the Crown, and who themselves
had examined the prisoner with a view to the conclusion whether or not he
was sane at the time of committing the act, were sitting, during the trial, in
court, and were not called on the part of the prosecution, and (not being
called) the necessary inference was that their evidence would have corroborated
that adduced for the prisoner. I know from positive information wpon the
subject that it was impossible that the verdict could have been different from
what it was, In Hatficld’s case, where the trial was at bar before the four
Judges of the King’s Bench, there the Lord Chief Justice, in like manner to the
Chief Justice of the Common Pleas, interposed and asked the prosecuting
counsel whether he had the means of contradicting the evidence given by the
witnesses for the defence 7—and, on being replied to in the negative, he said
at once, *“ It is impossible to doubt as to the verdict of the jury.”” Precisely
the same course was pursued by my learned friend the Chief Justice of the
Common Pleas, and I can assure your lordships that it is quite impossible for
any one to judge of the propriety of the course, unless ke were actually present
in court during the whole period of the trial. My lords, I have thought it
right to address these few observations to your lordships upon this case. I
have only obtained my knowledge of the case from the newspapers. I have
yet received no report of the evidence, and therefore I feel myself incapable
of forming a judgment upon it ; but knowing the great powers and legal ability
of my learned friend, the Solicitor-General, who conducted the prosecution,
kuuwing also the high and unspotted character of the judges who presided, 1
cannot doubt but that justice was fairly and properly administered. Then, my
lords, what are the conclusions [ draw from these premises? First, that no
alteration in the law is practicable, and that we are not called upon to alter
the mode in which the law is administered. The only thing left then, my
lords, is to see whether, by way of legislation, any measures of precaution,
stronger than those at present existing, can be adopted for prevenling the
recurrence of such evils., (Hear,) 1 am not at present prepared to introduce
any bill for that purpose, but I trust in a few days I shall be able to lay one
on your lordships’ table having that object in view. Of course it is impossible
for me, or any man to say, that something of the kind may not occur again,
They are events which have happened in all times, not only in this country,
but in France, and every other civilized country ; however, by legislation, I
trust that we may render it more seldom than it has yet been. With respect
to the general law upon the subject, probably your lordships might think it
advisable to have the opinions of the judges (hear, hear) ; some of your lord-
ships may think it better that we should legislate upon such a subject upon the
united opinion and authority of that learned and venerable body. Should
such be the pleasure of your lordships, I will request their attendance upon
this house. As I before stated, I am not now in a condition to Prnpnse any
measure ; but I hope, in the course of two or three days, to be able to lay the
bill, of which I now give notice, on your lordships’ table.

Lord BROUGHAM presented himself to their lordships” netice thus early,
because he felt that their lordships might expect that he should give his
opinion upon the subject, he having been the first who called his noble and
learned friend’s attention to the matter, and although there was no question
before the house, he trusted their lordships would bear with him while he
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offered a few observations on the most important question then engaging the
attention of the house. He entirely agreed with his noble and learned friend
on the woolsack, in the panegyric which he had so justly passed upon his hon.
and learned friend the Solicitor-General, and upon the three judges who pre-
sided at the trial. He had the utmost possible confidence that everything was
done which the exigencies of the case required; without having the slightest
intention of imputing blame to any one, he, on that, as on many other occa-
sions, felt himself disposed and authorized to express deep regret—to say that
he deeply lamented the course which, perhaps necessarily, had been pursued
on a late occasion. He would infinitely rather that the case had been tried
to an end—that it had been gone on with until it had reached its natural and
appointed conclusion—that witnesses had been called while there was one in
waiting—that the Solicitor-General should have been heard, commenting upon
the evidence and upon the doctrine and the law which were laid down g the
counsel for the prisoner—and above all, that the jury should have had the
advantage of hearing the summing up of the learned judge, and that that
learned judge should have had an opportunity of summing up the evidence,
and commenting upon it, and setting before the jury explicitly the grounds
upon which his lordship thought there was no case for a conviction. He must
have seen a very incorrect account of the proceedings, for in the report of the
trial which he had seen it appeared that certain questions were asked and
certain evidence given which ought not to have been permitted., «n that
report it appeared that certain questions had been put which the law did not
allow, and that statements were drawn from witnesses for the defence which
by law were not competent and admissible in evidence. He must conclude

the account he had seen of the trial was a very erroneous one. Lord
Hardwicke, when presiding as Lord High Steward at the trial of Earl Fer-
rers in 1760, refused to allow such questions as he had alluded to to be put to
the witnesses. The questions were propounded, but the then Attorney-
General (Mr. Pratt) objected to them as being inadmissible, and Lord Hard-
wicke at once said the questions were not legal, and they were not put. He
said, * You shall not ask the witness whether the facts which have been
sworn to by other witnesses in his presence amount to a proof of insanity,
supposing them to be correct; you shall ask him what are the indications of
insanity, and then judge for yourself.” It was not legal to remove the witness
from the witness-box, and transfer him to the jury-box, by the mode of asking
him certain questions. (Hear, hear.) However eminent the medical man
might be—however deeply he had studied that melancholy but most interest-
ing part of his profession—however accomplished to form an opinion upon
cases of insanity, it was most improper and illegal so to put questions to
him as to take from him the character of a witness and make him a juryman.
He ought to be asked what symptoms or tests of insanity he conld depose to,
but after that, it ought to be left to the jury and the judge to declare the guilt
or the innocence aof the party accused. He fully concurred in all that had
fallen from his noble and learned friend on the woolsack in the most luminous
statement with which he had favoured the house—it was one which was well
caleulated to make a deep impression upon their lordships’ minds. He had
most clearly stated what the law was in respect to a defence founded upon
msanity. But still the accountability of persons to the law of the land was but
little understood. Some minds, by brooding over injuries which they had
aciually received, might not be deluded as to the existence of those injuries,
but grossly and grievously exaggerating the amount of them might, if it acted
upon some mal-conformation of the mind, end in insanity. Such a person
might not be the object of punishment to his Maker ; but they were human
legislators; they had po means of judging him, they punished for the mere
LUEPUH of deterring others from repeating the same crime of which a parly

been guilty. A man with such a mind as he had pictured was, undoubt-
edly, accountable to the law. Upon that subject, he would just inquire what
was the test laid down by the learned judges ? In doing so, he must express
his earnest wish that those learned persons had alweys wsed the same language
when laying down the law of responsibility. Generally the judges said, that in
order to make a man responsible he must be capable of knowing right from
wrong ; that was the usual way in which it was left to juries. But then again,
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some of them said a man must be capable of distinguishing between good and
evil—most difficult thing for many to do; but there was a variation, and a VEry
large one too, which was deeply to be lamented. Then came a third dis-
unction—a man must know what is proper or wicked. Now, there were four
distinet tests, four diffevent forms of expression, every one more meagre, every
one more difficult to lay hold of than the first, and the simplest, He ( Lord
Brougham) knew what the learned judges meant by right and wrong, but Ae
was not sure that juries did, and he was certain the pubi’fc did not. First of
all came the question,—did the unforiunate individual know what he was
about? Did he know that he was killing a man, that he was depriving a
fellow-creature of his life, or might he not fancy he was destroying some evil
spirit, or shooting a bird, or any of the other many delusions which they knew
had existed in men’s minds? A man in such @ case was not a subject for
punishment either at a human or the divine tribunal. DBut the difficulty always
arose after they had ascertained the fact that he knew what he was about,
that he took those precantions which a rational man would do to accomplish
a particular purpose; then arose the guestion—did he labour wnder such a
delusion as that he could not distinguish beticeen what the learned judges
call right and wrong ? A man may be possessed of such peculiar notions that
he might thiuk it a perfectly right thing to prostrate to the ground a man of
whom he had formed a prejudiced or extravagant opinion. Bellingham was
tried and properly convicted, though many men had found fault with the
refusal of the learned judge to give time for the production of evidence as to
his insanity. It was deeply to be deplored ; he would go further, and say it
was profoundly to be blamed. He had never seen Lord Erskine—he had never
conversed with that illustrions advocate and great criminal lawyer—he had
never seen him more moved to indignation, than he was at the refusal of the
Chief Justice to postpone the trial of Bellingham, Affidavits were produced
from his family, and also from many persons who had known him from
infancy, deposing to the fact of his former insanity ; but the evidence was 200
miles off, at Liverpool, and the Chief Justice thought it right to refuse a fort-
night’s delay. He (Lord Brougham) deeply blamed the indiscretion, for it
gave to that trial the colour of unfairness. Happily upon the present occasion
time was granted (hear, hfurg, and the result was known; but Bellingham,
as was well known, at the trial, and wp to the very time of the execution, had his
mind so perverted, that he could never be brought to look upon the deed he had
conmmitted as a erime,  He considered that § was an inevitable circumstance,
and one that could not be avoided. His (Lord Brougham’s) intimate friend,
Mr. Stephen, one of the most intimate of the friends of Mr. Perceval, who felt
so much for his loss that for some hours after the awful deed had been done
his mind was as a blank,—Mr, Stephen, not from motives of impertinent or
idle curiosity, but from motives of humanity, visited Bellingham several times
while he was in custody. There was but little time granted him—the deed
was done on Monday, the 11th of May,and by five o’clock on Monday, the 18th
of May, the body of Bellingham was in the dissecting-room. The haste of the
proceedings was never to be forgotten—he was committed, examined, tried,
convicted, and executed, all within the space of seven days, but during that
period Mr. Stephen saw him twice, Bellingham was not cognizant of having
done wrong, He lamented the death of Mr. Perceval, and spoke of him as a
respectable and estimable eharaeter ; he said that no man more lamented than
ke did the loss which his family, his friends, and society at large had sus-
tained ; but when ke was asked, “ Why, then, did you do it ?"" the answer was,
“ Oh, that was perfectly unavoidable ; there was no wrong in doing it at all ;
T could not help it.”” Here was an end of his knowledge of right and wrong:
he could not distinguish between them. Then, what was the true distinction
which the law drew between right and wrong? Why, lawyers told us, that
that whick was according to law was right, and what was contrary to law
was wrong. Then, why not say so in so many words? (Hear, hear.) That
was the test he suggested. If the law was not so, as he said it was, that it had
no other meaning—then the law wanted no change; if the law was not as he
said—if he had misunderstood the learned j&ldgﬂﬂ—lf t]mg: ll]nemlt by right and
wrong what any man might think by any idiosyncrasy of his own nature, as
he wfs sure l,hgy did m[g_ then he ggri:ed with his noble and learned friend
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on the woolsack, that they should call the learned judges before their lord-
ghips, and let them give their answer, not only to the question what the
understood by right and wrong, but also to half-a-dozen other questions, whic
would be most easily put and most easily answered. This would at all events
tend to establish uniformity in laying down the law in future, and banish the
words * wicked,” * wrong,” * improper,” © blameable,” which only tended
to perplex ; so that there would be one certain principle, which not only
Judges, but the public, and persons parfially deranged, would be capable of
understanding. This led him to notice what had fallen from the most rev.
prelate (the Archbishop of Dublin), which was erroneous ; but in candour to
the most rev. prelate he acknowledged, that not being familiar with the law,
if not justifiable, the error was at least excusable. See how very likely a
person unlearned in the law might fall into the error. These unfortunate
persons were generally most acute and most astute to defeat all inguiries into
the state of their mind, and fo conceal their own insanity. DBut there was
y another astuteness which these unfortunate persons had. Whilst they showed
an acuteness and cunning in pruteclinl{; themselves against i.n:iuiqr and in pre-
venting your finding out the ground of their insanity, they had this tact,—that
if put upon their own trial, nine out of ten would be very ready to let it
appear that they were insane. These poor persons, many of them, knew they
were insane, and knew that, in that condition, the law could not touch them.
He (Lord Brougham) had had experience of this fact when filling the post
now occupied by his noble and learned friend on the woolsack, and at the bar,
and other public men knew that these persons considered that the law did not
take notice of them ; that they were above the law. The case of Martin, who
set fire to the Cathedral at York, had been very much discussed in the lunatie
asylum there, and the observation was that he was like themselves, and one of
whom the law took no notice; and other persons not in confinement, but going
about, might entertain the same opinion. - All these considerations made it the
more necessary to ascertain what the law was, and whether there was not
some means of throwing the responsibility of looking affer such persons upon
some parties, for the sake, first, of the community, and secondly, of those
unfortunate persons themselves ; and whether there should not be a more
summary mode of delaining such persons than the law now gave. But as to
the mistake, the very natural mistake which the most rev. the Archbishop of
Dublin had made ;—the most rev. prelate knew that the law was not retributive,
but preventive, and he said, if it were so, and if the life of a lunatic was of
very little value, why not take away that life, upon that principle of punish-
ment, seeing that madmen might be deterred by example? He (Lord
Brougham) thought this was an exceedingly fallacious argument. He had had
many conversations on this subject with an old friend, whose general knowledge
and acquirements peculiarly entitled him to give a valuable opinion—Sir H.
Halford; and he had asked him whether madmen were capable of bein
deterred by the motive of fear ? and he said decidedly that they were—he lmﬁ
no doubt abount it. It was said, we punish for prevention only, and not for
retribmtion ; but we confine lunatics guilty of such acts for life, which is the
next thing to capital punishment, and vel they are not accountable agents
legally, and are not guilt};ll of any erime, being incapable of discerning right
from wrong; they were, however, punished by the law as it stood, being shut
up for life. But suppose they should get cured, and should recover; suppose
 they should cease to be insane, and should become moral agents, accountable
like others to human tribunals ; were they still to be confined ? Some were
' let out; others were still kept in confinement. The law, therefore, was not
‘uniform. If it were right to confine a person for life in order to prevent him
| from doing mischief, that was one thing ; but, said the Archbishop of Dublin,
! you hang people because hanging will prevent others from committing the
' same crime. He thought it right to call the attention of his noble and learned
| friend to this point. When he spoke of a test of knowing right from wrong,
he wished to show what had been done in the case of Lord Ferrers. Lord
| Ferrers was known to have been insane ; but, as it appeared that he wascapable
of knowing what he did and judging of the consequences, he was pronounced
Builty and executed, though it was in evidence that they were going to take
© omt a commission, and treat him as a lunatic. In the case of M‘Naughton, he
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had been four or five times to Sir R. Peel’s house to see what sort of a person
he was, and he formed a conclusion that a certain individual was Sir R. Peel ;
having seen that individual four or five times come from the house and proceed
to Sir R. Peel’s office, ke drew dhe same conclusion that o sane man would have
drawn—namely, that it was Sir R. Peel. He was misiaken, but so might
any sane man have been. He meant to kill Sir R. Peel, (Lord Campbell ex-
pressed dissent.% He understood so—that the person he shot he supposed to
have been Sir R. Peel, He was mistaken, but ke took the same steps which a
sane man would have done. He purchased a pistol—to make all sure he pur-
chased two pistols ; he bought powder and ball; he charged both pistols; he
waylaid his victim, and fired in such a manner as to kill him, and he was going
to fire the other pistol (Lord Campbell again dissented)—it was perlser:tly
indifferent whether he was going to fire the second pistol, or not ; ke did what
a sane man would have done, till ke was stopped by a policeman. That Sir
Robert Peel was the object of this person was clear, :mgI he had acted so very
like a rational man, that it was thought there ought to be some means of punish-
ing persons labouring under that peculiar malady. The Archbishop of Dublin
thought that an act of this enormity should be a punishable offence ; but he
( Lord Brougham) was of opinion, with deference to the most rev, prelate, that
he had innocently follen into a very great errvor. It was clear, that there were
cases of partial insanity—monomania, as it was termed, though improperly, as
there might be two points upon which a person might be insane. The guestion,
whether a person was legally sane or insane, whether the act was one of guilt
or not, must depend upon his state of mind immediately before and at the time
the act was committed. If he knew what he was doing,—that he was killing
a man; if he had contemplated his purpose, and knew at the time he was doing
the act that it was an act which the law had forbidden, that was a test of his
insanity, and he (Lord Brougham) was sure that the judges would give no
other test, and ke should go down to the grave in the belief that this was the
sound, consistent, and true test,

Lord Brougham cannot be ignorant of the value of Mr. Sampson’s
“ Criminal Jurisprudence,” unless the above be an inaccurate report ;
for all that is original or not obsolescent in his speech is evidently
derived, but without acknowledgment, from that gentleman’s second
edition of his ““ Criminal Jurisprudence” (pp. 6, 23, and 115): con-
sequently, the public have been electrified by his Lordship with
borrowed—with phrenological thunder.  Alas! in this ignoble career
his Lordship has long since been outstript, and is duify jostled by the
greatest modern authorities, but without any one but the phrenologists
even dreaming of the shameless and prevalent system of plagiarism.
Such is mere animalized intellectual greatness, but not real magna-
nimily.—See Atheneum, March 18, 1843.]

Lord COTTENHAM concurred in the opinion of his noble and learned
Sriends, as to the sense which the judges put upon the terms * right” and
“wrong.’ It had been said, that insane persons might be deterred by the
fear of punishment, though incapable of distinguishing between right and
wrong ; but, though the fear of punishment might operate in a lunatic asylum,
and the dread of discipline might regulate their conduct, such a motive could
not act upon persons at liberty. His noble and learned friend had said, that
persons in a lunatic asylum had been aware that they were insane, and had
spoken of an insane person as not liable to punishment because he was *“ one
of them ;" but ke (Lord Cottenkam) thought such examples were rare; in
his experience he had found that persons labouring under the disease were not
aware of their delusion : they were, in fact, deluded, because they were not
aware of their delusion. How could such persons be subjected to punishment
by law? He did not se¢ how a more correct definition conld be given than had
been laid down by the authorities. [t was for the judges to lay down to juries
what the law was, and, if juries found verdicts accordingly, no necessity for an
alteration would arise. He apprehended that the suggestion that it was de-
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sirable to hear the observations of the judges, was not because there was any
doubt about the law, but because it might lead to uniformity of practice, and
afford a lesson to juries hereafier, that they might know what their duty was.
He confessed he looked with great jealousy at any material alteration of the
law as to the confinement of persons on the ground of insanity. This was a
subject of great delicacy, and his noble and learned friend would bear in mind
that persons were very apt to attribute insanity fo others. A medical gentle-
man had entertained an opinion that no person had a mind altegether sound.
The statute of George III. gave power to magistrates to secure a person who
meditated an unlawlul act, and that law might be somewhat enlarged.

Lord CAMPBELL said he should be sorry, for the sake of the character of
the administration of justice in this country, if any doubt should be thrown
upon the verdict lately given in the Central Criminal Court, and it seemed not
to be the intention of his noble and leained friend to throw any doubtupon it.
He had no doubt that M°*Naughton was properly acquitted; but he agreed
that it would have been more satisfactory if the trial had gone to a conclusion,
and a reply had been heard from the Solicitor-General, and there had been a
summing-up by the judge. His noble and learned friend had said that the
law was correctly laid down by the learned judge ; but what signified how the
law was laid down when the trial was stopped ? when the judpe asked the
Solicitor-General if he could rebut the evidence, and the Solicitor-General
said he could not, and would not press the case further? Let it not be
supposed that he (Lord Campbell) meant the slightest reflection upon the
learned judge who so highly adorned the bench; but he did regret that he
showld have been so impressed with the evidence of the medical iwifnesses,
because the impression made upon the public mind was, that if a certain
number of medical men said that a person under trial was insane, the trial
must be stopped, and cadet queastio. He contended that the question ought
not to have been put ; that was for the jury, not for witnesses, to decide the
point. It would be dangerous if it should go abroad that the opinion of
medical men could acquit. He knew that Dr, Haslam was of opinion that
all persons were insane. ‘The case of Hatfield differed from that of
M‘Naughton. In that case it was proved, not by medical witnesses, but by
persons who knew the facts, that he had been in the army and received a
severe wound in the head, that he had been discharged from the military
hospital as insane, that within three days of his committing the act he declared
he had had an interview with the Supreme Being, and that ke kad made an
attempt upon the life of his own child, whom he tenderly loved, within o few
hours of his committing the act for which he was tried. He (Lord Gampbull{
thought the law required no alteration, since by the law as it stood partia
insanity gave no immunity. He would read a short extract from Lord Hale :—
“ And this is the condition of very many, especially melancholy persons, who
for the most part discover their defect in excessive fears and griefs, and yet
are not wholly destitute of the use of reason; and this partial insanity seems
not to excuse them in the committing of any offence for its matter capital ; for
doubtless most persons that are felons of themselves and others, are under a
degree of partial insanity when they commit these offences; it is very difficult

to define the invisible line that divides perfect and partial insanity ; but it must

rest upon circumstances duly to be weighed and considered both by the judge
and jury, lest on the one side there be a kind of inhumanity towards the
defects of human nature, or on the other side too great an indulgence given to
great crimes.” 8o that it was necessary to consider the stafe the person was
in at the moment, and whether he could distinguish between right and wrong.
He much wished that there should be a more authoritative declaration of the
law on the subject than had hitherto existed, and he rejoiced that his noble and
learned friend had suggested to the house to take the opinion of the judges, in
order that the profession and the public might know what guestion was to be
put to the jury. ‘The public were now inundated with medical works on the
subject of insanity, and on the resdpmlsihility incurred by insane persons. Those

were read by persons, and their minds became filled with discussions
about kemicidal tendencies and homicidal propensities, and men but too readily
caught up the idea that persons very prone to homicide were in a state of
insanity. Alison’s observations on that subject were not unworthy of their
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luquhips' attention ; he said, that few men read about other persons, or about
things in general, and though mad as regarded themselves and their own gffairs,
they still understood the difference between right and wrong ; the delusion
which they laboured under merely incapacitating them for applying any moral
rules to their own conduct ; but their mental alienation was too great to allow
of their being held responsible for their actions. That writer further obscrved,
that emongst madmen few were aware that murder was a crime, for they
generally appeared fo think themselves nowise blameable, and to justify their
conduct on the ground that their victims were in a conspiracy against them, or .
were their mortal enemies,  1f the doctrine of-that writer were sound, any
man in a fit of jealousy might murder the person who he thought injured
!11111 ; wherever there was a suspicion of injury revenge might be gratified with
impunity. He, therefore, wished that the law aight be authoritatively laid
down. Looking to the directions of the judges in the cases of Arnold, of Lord
Ferrers, of Bellingham, of Oxford, of Francis, and of M‘Naughton, ke must
be allowed to say that there was a wide difference both in meaning and in
words, He would repeat, therefore, than an authoritative statement of the law
would be highly desirable, and, if necessary, a declaratory act should be
passed, Lord Mansfield narrated the circumstances under which a man named
Wood indicted parties for conspiracy and false imprisonment. They took him
from Westminster to London, and confined him in a lunatic asylum. At the
first trial in Westminster-hall, Wood being examined as a witness in support of
the indictment, for a whole hour bafiled the creoss-examination of counsel; at
length a string was touched which disclosed the nature of his malady. He
subsequently preferred afresh indictment, and, remembering what had occurred
on the previous occasion, became more guarded, and, notwithstanding all the
ingenuity of the defendants’ counsel, they must have been found guilty, if the
short-hand writer who took notes of the preceding trial had not been produced
to read the evidence then given by the witness, when he stated that he was
“ the Saviour of Mankind.” With respect to the unhappy persons acquitted
on the plea of insanity, the present practice appeared to him to be most mis-
chievous. Unfortunately, it so happened that persons acquitted under those
circumstances at once became public characters.  To hundreds and thousands
they became objects not only of curiosity, but of courtesy and respect; they
were the envy of many who were confined in the same places, often enjoying
more comforts and indulgence than their companions in confinement. It was
guite his opinion that suck persons should be removed from the public eye, that
they should be heard of as little as possible ; that the treatment they received
showld render the cxample cffective upon the public mind, deterring others from
like offences. 'With these observations, he should leave the matter wholly in
their lordships’ hands, and he sincerely rejoiced that his noble and learned
friend had taken it up.

The LORD CHANCELLOR said, that as to the place or mode of confine-
ment, persons so acquitted might be disposed of in any manner which her
Majesty directed. The attention of Government had certainly been directed
to the subject, and in future such persons would not be so confined as that no
one should have access to them ; but it would not be permitted to make public
spectacles of them. If it were their lordships’ pleasure to require the opinion
of the judges, he should take the earliest opportunity to carry that object into
effect.

Their lordships then adjourned.”

—Debate in the House of Lords, Monday, March 13, 1843, from ** The Times."
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APPROXIMATION TO, OR ADOPTION OF, SOUND
AND PHRENOLOGICAL VIEWS OF INSANITY.

“INSANITY AND THE TRIAL OF M'NAUGHTON.

Without condescending to express our horror at the murder of Mr. Drum-
' mond, and of all murders of a similar character, we must have the moral
\ courage to express our abhorrence at the public feeling exhibited against the
acguittal of the culprit by the jury. We have the very greatest reverence for
the jury system, but have very little respect for juries in particular. They are
erally masses of prejudice and servility ; but kere the jury has done its duty.
m acquittal of the assassin, if’ against the law, we must take merely as an
. expression of horror at the system of capital punishments, and we hope that
[jurie.! will go to any extreme rather than execule their fellow creatures on the
principle that ** blood will have blood.””  Juries ought not to commil murder
on the notion that two blacks make a white. That there was a degree of insanity
in M* Naughton's case we must believe, and the only justification of taking his
life would have been the utility of the sacrifice to the safety of other lives;
but it is our firm conviction that kad he been hanged, according to the present
. fashion, or had he been burned, boiled, or buried alive, according to the acts of
Henry FIIIL, or George IIL, not an atom of a life would now be the more or
 the less safe. The verdict is an expression of the humanity of the age. DPoels
. are not legists, and our greatest of living bards sends forth the following un-
happy lines :—

“ Ye people of England ! exult and be glad,

For ye're now at the will of the merciless mad.

Why say ye that but three anthorities reign—

Crown, Commons, and Lords ?—You omit the insane !
They're a privileged class, whom no statute controls,
And their murderous charter exists in their sonls.

Do they wish to spill blood—they have only*to play

A few pranks—get asylum’d a month and a day—
Then heigh! to escape from the mad-doctor’s keys,
And to pistol or stab whomsoever they please.

“ Now the dog has a human-like wit—in creation
He resembles most nearly our own generation :
Then if madmen for murder eseape with impunity,
Why deny a poor dog the same noble immunity ?
So, if dog or man bite yon, beware being nettled,
For erime is no crime—when the mind is wnsettled,”

A general ery for vengeance has been raised, and the attention of both Houses
of Parliament has been hastily called to the subject, with the view of amending
the law. If it is to be altered in the fashion that has been suggested, so as to
warrant the seizing and putting under restraint all persons who may appear to
be labouring under mental delusions upon any matter, there is every proba-
Bility that a vast deal of injustice will be done. It will be a most dangerous
Linroad wpon the liberty of the subject, if an intention to do mischief is to be
wferred, where the acts of the individual do not lead to the direct proof of
e existence of that precise intention. Nothing short of the positive, open ex-
pression of an intent to do mischief, or of the silent preparations to carry out
ﬁh an intent, ought to be deemed sufficient evidence of danger to warrant

casting of a man into a madhouse. To reason rightly on wrong data, or
reason wrongly on right data, alike presents a state of mental delusion ; and
this definition is so wide as to fit the mental capabilities of a large mumber.
€y many men are under mental delusions as to what constitutes their duty to
their Creator, and as to what is acceptable in his sight. There may be Church-
men and Dissenters who, adopting misrepresentations of the tenets of Pn-
seylsm, view the talented leaders amongst the Puseyites with alarm and horror;
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but it would be unjust to assume, from any unusual earnestness or bitterness
in speaking of them, the probability of a hidden intention to do them some
bodily harm, because f.hc;ur are in a state of delusion as to what the Oxford
Tractarians really maintain. A state of gross error as lo facts or principles in
politics may exist, without necessarily leading to a desire to commit bloodshed ;
but to deprive of their liberty all men who are in a state of mental delusion on
these matters, would be preposterows. And yet to this length would some
writers lead us, who call for new legislation on the subject, and who inquire,
“Who can tell how a man will act who labours under an insane delusion
and who even venture to aflirm that “no person is entitled to presume, be-
cause a man labouring under mental delusion is apparently harmless, that it is
therefore safe to allow him to be at liberty.”” The Times, in commenting on
this subject, asks the physicians who gave evidence upon this occasion, to define
where sanity ends and madness begins, and what are the ouiward and palpable
signs of one and the other ¥ The writer observes, “ Mr, Cockburn laid it down
that a man might be mad on one point and sane on all others; that M*Naugh-
ton, although ke wrofe very excellent business-like lellers, in which he evinced
no slight shrewdness and providence, and although he expressed himself on
general fopics in a clear, intelligent, and intelligible manner, yet unfortunately
laboured under a species of monomania, which the learned counsel! called ¢ ho-
micidal monomania.! In this proposifion he was borne out by the evidence of
Sir A. Morison and Dr. Monro, who declared their conviction that the prisoner
had laboured under a morbid delusion, of which this murder was the climaz.
Now, we do nol presume to question the correciness of this {heory ; in fact, we
have heard it stated before, though not in gquife suck learned phraseology.
It is usnal enough to hear it advanced that all men are less sane upon some
points than others; that all men have some oddily, some queer habit, some
peeunliar fancy, by fostering or humouring whieh exelusively they would become
decidedly mad on one particular point, This is common enough. But we never
before heard this self-engendered insanity pleaded in defence of crimes to the
perpetration of which it might have contributed. However, it is neither our
duty nor our wish to cavil at the verdict of the jury. They, doubtless, per-
formed their part conscientiously enough. We only want to know, for the
benefit of simple folks, what in fufure is lo be considered sanify # It appears
that it is not enough that a man should talk and write correctly on matters of
business, give a good account of what is passing around him, or pronounce a
correct opinion of men and measures, in order to be considered sane ; but, if
he indulge in the humours of a morbid melancholy, and cherish the fancies of
a diseased imagination, this is sufficient to obtain for him the character of a
monomaniac ; and if he only proceeds to commit murder, that is the climax
of his monomania.”” Tous it scems immaterial whether insanity be self-engen-
dered or otherwise. It is enough to justify acquittal of a crime that the party be,
beyond all doubt, unaccountable for his actions. We doubt the practicability of
altering the law with advantage, for the law only excuses crime when the person
committing it is in such a state of mind that he is incapable of reflecting on the
criminality of the act; and the law already admits of the detention of persons
who express the intention to commit violence on others, or of persons known

to be in a state of dangerous insanity. Those who are seeking a changein the
law, are, in fact, those who impugn the propriety of the verdict given by the

jury. Our opinion upon this peint is exactly expressed in the Caledonian
Mercury, of Thursday, where it is remarked that,—*“In the case of
M* Naughton, we do not see how it was possible for any jury to have arrived
at a different conclusion from that actually found, so long as the plea of insanity
shall be keld valid, and which it must ever be in the codes of all civilised
nations. From the evidence adduced, it appears that this wretched man was
haunted by tortwring apprehensions, which gave him no rest. He was the
victim of some frightful delusion that distorted his vision, and conjured up
persecutors wherever ke went,  'We find him waiting on the Lord Provost an:

other official individuals in his native town, Glasgow, and seeking their
protection against some parties who were in a conspiracy against him. 8o
bewildered and vague were the ideas of this miserable man, that ke did not
trace his imaginary wrongs to any individual with whom he had come in con

in the ordinary intercourse of life, and which might have qfforded a germ 10
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| these extravagant tendencies ; but his fears are of all classes; at one time he
\dreads the Catholics, and at another the Tories. In this state of mental torture
| he leaves Glasgow, and in time seeks the shores of France, in the hope of there
| finding a respite from those phantoms of his own disordered intellect. That the
i d—m;i%d act he committed arose out of those troubled visions, and was a desperate
\ effort on the part of this man to rend asunder the toils with whick he fancied him-
\ self’ encompassed, was clearly shown in the course of the trinl.  When, therefore,
'we hear parties calling londly for an alteration of the law, we are ratherata
\|loss to discover their specific object. At present the law is, that insanity is
imo justification unless it not only existed at the time the act was committed,
|/but is proved to be the direct cause of the act itsell. We will not call it a
' humane principle of our law, for it is a part of that great moral law written on
i the heart of man by his Creator—that to direct the bpque vengeance against one
who is a blind unconscious agent, however lamentable the result, is to attach cri-
wminality fo the avenger., 'To talk, then, of reforming the law in reference to this
W case of M'Naughton, is to assume, that if the law had been different, it wonld
d have even pierced the understandings of men in his unfortunate condition, and
i restrained their hands. To be plain, we suspect it just comes to this, that if
ymadmen, or, at least, monomaniacs, were, in regard to l;):uniahmenh treated
ilike those who had reason, however depraved, there would be no such excesses.
|| Even in their dark hours, a ray of light, exhibiting the scaifold and the horrors
L of capital punishment, would open, as it were, a safety-valve for the public.
L Anrious as all must be to see any more ﬁectmf check provided against those

subtle and dreadful evils, we greatly doubt whether the remedy is to be found in
s refinements on the existing law.” Dr. Munro deposed that a monemaniac may
be competent to transact the ordinary business of life, and that he may know the
distinction of crimes generally, but yet be under the delusion that murder would not
Lbe a crime in some particular instance. The judge, therefore, properly left the
jury lo determine whether the act was cmnmiﬂ'edg under a delusion or not, and
wwhether it had been commitied by a man who could be held responsible for what
he had done.  The jury could scarcely arrive at a d::ﬁ"erent conclusion than that
swhich they pronounced.”’—From “ Weekly Dispatch,” March 12, 1843.

“ON THE AMENDMENT OF THE LAW OF LUNACY.

The result of M‘Naughton's trial has naturally caused a great semsation in
jtthe public mind. There teere many who, from the first, looked anxiously for
Uthe event ; and feeling how much the seeurity of life was involved in the matter,
astrove against the ordinary dictates of humanily in wishing that the intended
defence of insanity might not be swccessful, Oxford’s case, followed as it so
ss00n was by a similar crime, had made a great impression upon men’s minds ;
wand a conviction was fast gaining ground, that the security which the law once
afforded to human life was being greatly diminished. These fears have been
econfirmed by the late trial. It was impossibie, indeed, for the learned judges
toho presided, or the jury bywhom the case was tried, to come to any other con-
velusion than they did, after hearing the evidence which was given; but it is
lain, that, in very many cases, there will be the same grounds for acquitting a
BOTET,
The {m:lual development of this plea of insanity from the time when it was
tldom heard of until the present, when it seems to have become the defender-
general of great criminals, is curious. As men became more enlightened, they
maturally shrunk from subjecting the body of the suicide to the indignities
wprescribed by the relics of a barbarous code, and the rule of law which made
nsanity an excuse for crime, presented an easy mode of escaping from the
Udifficulty ; and other motives concurred to encourage this subterfuge, Regard
for the feelings of relatives and friends, the difficulty of supposing any rational
smofive for such an act; these and other things were but feebly opposed by
" considerations of danger to society,—a matter too remote and difficult of
appreciation to meet with any notice on such oceasions. And thus it came to
pass, that, for many years, we have seen juries upon coromers’ inquests pro-
nounce verdicts of insanity upon evidence so slight, that it would have been
insufficient to satisfy an ordinary mind of the truth of any other disputed
fact. From the trial of him who takes away his own life to that of him who
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takes away the life of another, the transition is easy ; and, as in the former case,
juries had been induced by the want of any apparent motive i‘m: the crime to
assign it to insanity, it was natural to pursue the same course in the latter.
Thus, the more unusual the erime, and the more obscure the motives of the
criminal, the easier it is to set up a case of insanity. Evidence is given of
circumstances which bear some appearance of insanity, and then the crime
itself is made to reflect back the light thus thrown upon it, and to give them a
greater prominence. In this way the able counsel who defended M‘Naughton
argued, from fhe open manner in which the deed was done, and the ceriainty
af its being followed by punishment, and that the punishment of death, that it
conld not be the act of a sane man, It was indeed, in this point of view, as
much a suicidal act as if he had shot himself instead of his victim.

In M ¢ Naughton's case, Lhe lmw respecting insanity seems {o have been carvied
to a greater extent than in any previous case ; but it is guite in accordance
with views whick have for some years past been published by various writers
on the subject, There, indeed, circamstances were proved from which,
previously to what was called the climax of the homicidal monomania, the
existence of disease in the brain might have been inferred, so as to lead to the
use of preventive measures ; but this, it is said, is not always necessarily the
case, and a erime may be committed in a stale of insanity of which there has
not previously been any ground of suspicion. On a former occasion (vol. v.
p- 617 ; vol. vi. p. 193) we noticed the theory of a modern writer, that crimes
of violence are in all cases the result of a maniacal disorganization or moral
insanity.® The second edition of that work has just been put into our hands,
and we gladly avail ourselves of the proof it affords of what we state. Quoting
the words of Sir Wm. Ellis, who says, ** In insanity arising from moral causes,
diseased action of the brain is mre?}r produced by any sudden shock, but it
generally arises from the continued operation of some exciting cause, producing
excessive vascular action in the brain or some part of it. Unfortunately, the
alteration in the sentiments and conduect, in many cases, is so gradual, that
diseased action of the brain may have existed without being suspecfed until
diseased organization (the incurable stage of insanity!) has actually taken
place.,” Mr. Sampson observes, * Thus it will be seen, that insanity may go
on even to its ultimate stage, without being suspected ; and that it is, therefore,
impossible, except by a post-mortem examination, to assert that any given
individual is not ﬁnﬁr not already visited with the incipient growth of the
disorder, but that he has not passed even-to its last and incurable stage.” If
this be true, it entirely precludes the right fo punish a criminal on the ground
of his responsibility to the law. If the state of irresponsibility may exist
without any indication of it previous to the act for which he is made respon-
sible, that act being itself an indication of irresponsibility, it is obvious that
he must either not be punished at all, or some other reason must be found for
it. And laws which are founded npon the idea of men being responsible to
them, and which profess to treat as criminals only those who break them
whilst known to be respousible, are rendered powerless by the extension of
opinions, which treat obedience to the laws as a test of sanity, and any
departure from it as an indication of an opposite state.

To us indeed it seems, that fhe late trial must be regarded as a trivmph of
this theory, ¢ practical recognition of it of the most important kind. "Whether
1115 correct or not this is not the place to inquire ; but it will evidently embarrass
the administration of the criminal law, unless some alteration is made. If the
mountain will not come to Mahomet, Mahomet must go to the mountain--if
medical science will not adapt itself to the law, the law must adapt itself to
medical science,

We had no sooner perused the report of the trial, than we felt the necessity
of this. And probably the Seeling was very general, at least, we may conclude
so from what passed the other night in the House of Lords, when the Lord
Chancellor, and Lords Brougham, Denman, and Campbell, agreed in thinking

that some measure ought to be adopted respecting it. What that should be
seems now the only matter for consideration.

* Criminal Jurispradence considered in relation to Cerebral Organisation. By M. B,
Sampson, London.
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It would ill become us, when the ablest and best informed men hesitate about
devising ¢ remedy, to suggest any thing of the kind ; and we can only venture
to indulge in a few speculations upon the subjeet. Mr., Sampson, as the
natural consequence of his theory, that crime is the result of a mental disor-

anization, contends, that all infliction of punishment as such must be aban-
5ﬂned, and efforts to eure the patient be substituted. A few weeks' labour at
the treadmill is no remedy for that disease of the brain which causes the
monomania of picking pockets, or a prolonged residence in a penal settlement
for that which causes the monomania of imitating other persons’ handwriting ;
snch modes of treatment onght not, therefore, to be adopted, Thus, the whole
af the present system of punishinent is struck at. How an adequate substitute
can be found, or a suflicient number of eriminal hospitals be provided, it is not
very easy to perceive; and we think a nation wuu{]d pause long before they
made such a change; but is it right, when upon the subject of punishment, to
regard only the cure of the eriminal? Laws, we apprehend, are made for the
protection of society; and every member of it, in return for protection, submits
himself to be bound by such rules as may be necessary for obtaining it ; and
if it be necessary for the protection of life that those who, by reason of insanity,
are not strictly responsible for a murder, should be subjected to treatment in
the nature of punishment, we think the rights of the individual must bend to
the rights of society. T'he punishment of an insane person might not deter
others really insane, but there would be no temptation to simulate insanity;
and even where there existed a morbid desire to take away human life, it
might be counteracted by the fear of the consequences. We have hastily
thrown together the thoughts which were immediately suggested by the late
trial, but the subject deserves much consideration; and we shall probably
resume it in a fture number.”—From *° The Jurist,"” Marck 11, 1843,

“CONSIDERATIONS ON THE CASE OF M'NAUGHTON.

But now, leaving the medical details of the case, we would advert to one of
the most momentons, and what hes been made one of the most di fFfienlf, gues-
tions in jurisprudence or in morals. The intricacy of the subject resides, first,
in the difficulty of determining the precise line of demareation between the
extremes of bad temper, fanaticism, or moral depravity, and the commences
ment of actual insanity ; and, secondly, where the insanity of the party is
indisputable—in the di fficuity of holding, with a just hand, the balance between
the compassion that is due to a miserably afflicted being, and the value of an
indefinite number of hwman lives whick may be saerificed immediately to his
hallucination, or, more remotely, to the contagious cxample of his misguided
acts. The first of these difficulties, however, applies to the subject when
regarded in a moral or pathological, rather than in a legal light, because the
law never has made, and never can make, subtie distinctions between sanity
and insanity ; while, at the same time, extenualing eirenmstances—arising out
of the various conditions of body and mind in which an individual may have
been placed at the time of the commission of a given act—have always been
allowed some influence in modifying the rigid course of criminal law. It is
with the second difficulty, then, that we have principally to deal—namely, that
involved in the case of a lunatic who commits murder. In such a case the
murder may have been committed during a paroxysm of furious insanity, or
during a lucid interval, or, what is much more frequent than either, under the
influence of a permanent monomania. If the erime have heen perpetrated
during a lucid interval, the law cannot deal with the lunatic otherwise than as
with a sane person, although, in the event of his execution, a moral view of the
case must leave a painful impression on the mind arising from the doubt how
Jar a lunatic is at any time responsible for his actions.

But, if the fatal deed have been committed under cireumstances which
ghow that the perpetrator is unequivocally mad at the time of its commission,
the law, in its present state, acquits him of all guilt. The question, then,
becomes whether the law ought to remain as it is in such cases, or to be
aitered. It has been contended that a lunatic ean incur no wmoral guilt under
any circumstances, and that the argument must, therefore, be taken up on an
entirely different ground, The execution of a [unatic for murder conld answer

D
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no end of justice; but the points for consideration are, whether his execution
would act as an example to deter other madmen from similar desperate deeds,
and, admitting that it would do so, whether we should be justified in saerificing
the life of one madman in order to promote the safety of an indefinite number
of other lives.

Now, on the one hand, it may be argued, first, that we have no right, on the
ground of simple expediency, or o prevent a contingent evil, to sacrifice the
life of any human being ; for, on the same principle, we might be justified, at
the first outbreak of an highly malignant and contagious disease, in putting to
death the first persons who were seized with it, and burying their bodies with
quick-lime. Secondly, that madness being the most dreadful calamity which
can afflict a human being, it wonld be the keight of cruelty for man to raise his
arm against one already so awfully stricken by the hand of God. Thirdly,
that lunatics, although readily influenced by the contagion of crime, are muck
less apt to be impressed by the evample of punishment. On the other hand, to
the first and second of these arguments it may be answéred, that there is no
true parallel between the case of a lunatic and that of a man seized with a
malignant and contagious disease, because the life of the latier is of value to
himself and others, while that of a mischievous lunatic is but a fitful and
dismal dream, the termination of which, by natural causes, should be hailed
as a blessing. In answer to the third argument, it may be urged that the
effect of example in deterring lunatics from committing murder has been
found to be considerable, if we may judge from the few instances in which the
lives of madmen have been sacrificed by the law ; while the influence of
example in promoting the propensity to murder and suicide has been most
strikingly exemplified in this metropolis within the last two or three years. In
1810, Bellingham, unguestionably a lenatic, was hanged for the murder of Mr.
Perceval, and from that time until 1841, not a single political assassinalion was
perpetrated in this country, throughout the moest exciling and troubled times
that have long been known in England. O=xford was acquitted for his late
attempt on the life of the Queen, on the ground of insanity, though, in our
opinion, with very doubfful propriety ; and other similar attempts almost
immediately followed. Not a week had elapsed from the trial of M*Naughton
for the murder of Mr. Drummond, and his acquittal on the ground of insanity,
ere another madman openly threatened the lives of her Majesty and Sir Robert
Peel, and that of Mr. Goulburn was menaced by a person for whom, had he
put his threats in execution, the plea of insanity would probably have been
sel up.

Euﬂh, we conceive, is a fair and simple statement of the question, It is one
in which the most important interests of society, and that political justice
which binds the state to protect the lives of its citizens, appear to be at
variance with our feelings of humanity towards a dangerous and offending, yet
guiltless, individual.

Since the foregoing remarks were written, the subject of the plea of insanity
in cases of imputed murder has been introduced in the House of Lords, in a
very elaborate speech by the Lord Chancellor, whoe suggested that the judges
should be called, questioned, and required to explain what they deem to be
the existing state of the law in relation to that great branch of criminal judi-
cature. When we have heard the exposition of these learned and influential
persons, we shall return to the subjeet, in the meantime embracing this oppor-
tunity of stating it to be our firmly established conviction that at the late trial
of M*‘Naughton evidence was received which was not stricily admissible—that
in the opening speech of the counsel for the prosecution, no reference to the
insanity of the accused ought to have been made—that the opinions of medical
men who had only heard the ¢rial ought not to have been received—that the
counsel for the prosecution should have replied to the arguments and pernicious
statements of the counsel for the prisoner—that the judge should have summed
up on the whole case, leaving it fairly to the jury to found their verdiet upon
the belief which they consuientiuusli entertained, after hearing the evidence,
whether M‘Naughton did or did not know that he was doing wrong when he
levelled the pistol at the back of his unfortunate viclim.”—From * The

Lancet,”” Mareh 18, 1843,
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“PUNISHMENT OF LUNATICS.

The comments on the acquittal of M *Naughton furnish abundant evidence of
the popular ignorance regarding the exciting causes of maniacal acts, and of
all the true methods of prevention. The verdict took the town by surprise;
not because much doubt was entertained of the insanity of the eulprit, but
because a feeling had got abroad thatl it is becoming necessary for the publie
security to hang homicidal madmen, and that the jury would do gentle violence
to their conscience by offering him up as a salutary example. Failing in this
reliance, the public have poured forth complaints through the ready columns
af the daily press; which, without gquestioning the insanity of the offender—
Jor, after the unequivoecal evidence uf the medical witnesses, it is felt that it
wonld be indiscreet even for a newspaper ** Justus' to adopt that course—
contain a world of sneering at the judges, jury, and mMical men, for syffering
this plea to cause them to lose gight of the necessily, now so wrgenl, for the
refining influence of & public execution. One gentleman, in large type, regrels
that while “our forcible Saxon langnage’ supplies abusive words in abundance,
the opportunity of using them against the prisoner, and thus whetting the
blunted purpose of the jury, was wholly lost sight of ; a second—the Bard of
Hope—puts forth his views of medieal jurisprudence in humorous rhymes,
indicating pleasant analogies between men and dogs, and suggesting knocking
out of brains to be the only effectual mode of deterring both from giving way
to the encroachments of cerebral disorder; while a host of other contributors
show, by the equally playful style of their composition, their complete mastery
af a suliject whick, owing to its intricate fuman interest, has kitherlo uswally
been approached by less gifted mindswith something akin to a feeling of solemnity.

All this unmistakably indicates a desire for the legalized hanging of homicidal
madmen ; and, taking the obvious road to popularity, a member of the House
of Commous readily rises to bring in the necessary bill. It is felt that the
statute will have an ugly appearance, but that, from the sentimental scruples
of pertinacious jurymen, there is now no other recourse. The accumulated
experience that the abolition of capital punishments has invariably been
Jollowed by a diminution of qffences, is rejected as foolishness ; reason must
give way to anger ; and a class of beings whom the common feeling of almost
all nations has hitherto regarded with pity and forbearance, ave forthwith to
be brought within the scope of unmitigated vengeance,

Now, although this may impart much comfort to those who have tremblingly
watched the growth of lEu false morality and morbid humanity of the
day,” there are a few unpleasant considerations connected with it, whick
showld not be overlooked.

The punishment of an insane person, viewed abstractedly, must be regarded
ag an act of wngualified injustice, The common sense of mankind has led to
the admission that it would be unjust to torture the victim of unsound lungs ;
and we may consequently infer that, according to all human ideas of equity, it
wonld be equally cruel so to deal with the victim of an unsound brain. The
new argument must therefore consist in this—* Waiving all question of justice
or injustice, death-punishment must be inflicted to deter other persons from
yielding to homicidal impulses. We concede that it involves an act of abstract
wrong ; but this act is necessary, because the Creator has so constituted the
world that it is impossible for society, in maintaining the general safety, to
avoid the wrongdoing. There is no consistent course of universal righteous-
ness; some evil must be committed even by Justice herself ; and the belief
that a truly righteous act can lead to none but truly righteous consequences is
a palpable delusion " Now this argument, repulsive as it is from its sub-
version of all ideas of the moral harmony of the universe, rests wholly, it will
be perceived, upon the assumption, not only that death-punishment really has
the cffect of deterring men from the gratification of the homicidal impulse, but
that it is also superior to every other remedy. Demand proof of the correct-
ness af this assumption, and all the fabric upon which the clamour of the past
week has been raised melts at once into thin air,

We therefore require, that before the adoption of any measure for the
E-Tfmiﬂﬂqf capital punishment, evidence shall be gone tnfo with the view of
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ascertaining the effect which the contemplation of death produces in the minds
of those who labowr under violent mania,  Some instructive facts may easily
be gathered by ascertaining the degree of precantion usnally taken by offenders
of this description 1o avuif'l the consequences of their acts. The experience
also of lunatic asylums would qfford valuable evidence as to the degree of
anxiety nsually manifested by homicidal patients for the preservation of their
lives ; while the general statistics of homicide in countries where capital punish-
ment has been abolished showld Lkewise be consulted, together with all available
Jacts regarding the ¢ffects of public executions in stimulating or repressing the
destructive tendeney. In a question of this kind, where faets are so abundant,
it is preposterous to legisiate without regard to them. We cannot tell the
cifect which any given procedure may have upon the mind of a monomaniae,
cxcept by a reference to the consequences by whick that procedure has in similar
cases been attended. For a person in sound mind to legislate from his own
impressions regarding #n effect to be produced wpon the unsound, is about as
rational as if one of healthy appetite were to prescribe from his own taste for
the appetite of disease.

The sources of the evidence here suggested are open to all, and none are
competent to deal with the question save those by whom it has been examined.
With many who have taken this trouble the result has been, a conviction that
every cxtension of capital punishment, so far from lessening, will be met by an
inerease of the number of homicidal acts.

Nor showld the wholesome spivit of investigation be limited to this point, A
desire has been expressed that the discussion regarding the treatment of
dangerous lunatics should be accompanied by some reference to a wider
portion of the subject, and that an attempt should be made to define where
responsibility ends and irresponsibility by reason of insanity is to be allowed.
The obvious wish of those by whom this definition is demanded, is to procnre
a more limited interpretation than that which at present obtains; but in this,
in whatever way the inquiry may be conducted—and that it will be conducted
calmly and fearlessly on all sides with a sincere desire of arriving al truth,
there can be little hope—they will assuredly be disappointed. The doctrine long
recognised by physiologists, that every manifestation of the mind depends upon
the state of its material instrument the brain, and that the perpetration of
vicious acis is inconsistent with ¢ sound conformation and kealthy state of that
organ, is beginning fo reach even wunprofessional men; and, leading them to
inquire, first, if it is just that human vengeance should in any case repay
human crime ? and next, if that vengeance has yet ever tended to a good
result ? it has engendered convictions, whick, although they are now passively
entertained, wonld in case of an altempt at backward legislation, find a voice
sufficiently lowd to render that atlempt abortive.

There is one point upon which those who argue upon the impropriety of
treating insanity as insanity lay their greatest stress, which is peculiarly worthy
of notice. It is alleged that the gratification offered to a love of notoriety by
confinement in a madliouse operates as a constant tempiation to vicious persons
to qualify themselves for its attainment. Now, although it must be confessed
that the press, by holding up Oxford as a stale-prisoner, and not as the imbecile
creature which he really is, and by dwelling upon the exquisite delights of his
abode and the distinctions conferred wpon him, has done much to prevent
ereatures similarly disposed from looking with horror wpon his fate, we are
siill able to dispute this assertion by a reference to facts. These stubborn
monitors tell a different tale, and show that eriminals almest invariebly protest
against the wse of the plea of insanity. Among recent instances, we may
mention the case of the man Taylor, hanged for the murder of his wife, and
also that of Mr. Pearce, the surgeon of Kensington, who in order to invalidate
the testimony fo insanity cross-examined the witnesses with persevering
shrewdness,  Even, however, if the assumption were correct, it would be
rather too bad that the community shonld justify the execution of an qffender
by alleging that course to he absolutely necessary in order to prevent them-
selves from giving way to the folly of regarding him as a lion.

The idea which prevails of the existence amonyg vicious persons of a sudden
rage for madhouse enjoyments, coupled with an extreme dread of death, is one
that could only be received in the absence of all veflection. The history of
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sveiety scarcely affords an example of an individual wko has voluntarily sought
Jor perpetual incarceration in a madhouse ; while the daily police reports, and
the unsightly railing on the Monument, testify to the eagerness with which the
restless and depraved rush to the embrace of death. In the face of these
circumstances, the assumption that men whose impatience of restraint is so
absolute as to lead them to assassination upon the slightest opposition, should
be tempted to crime by the prospect of perpetual coercion, is egregiously silly ;
and the eagerness with which it has been received, merely shows how easy is the
task qf munistering to the prejudices of the hour,

Finally, we would repeat, that alf consideration af these important guestions
will prove worse than useless, unless it be preceded by a careful evamination of
the facts relating to them. The use of arguments based only on assumptions,
even if sprinkled with the choicest gems of * our forcible Saxon language,”
can have no other effect than temporarily to obstruct the truth. 1t is not
because some writers regard death as the most dreadful infliction, or because
others fancy that they would find themselves quite at home in Bedlam, that we
are to legislate as if all men regarded death as the greatest evil or the restraing
of a lunatic asylum as the supreme good.

Amidst the absurdities with which we are threatened, it is satisfactory to
observe that in one direction the public excitement is tending towards a useful
end. It is impossible that . proper provisions regarding the premonitory
symploms of dangerous manic showld any longer be delayed. Two years
back—beflore the attempt of Francis or Bean—we devoted much space to an
urgent appeal for a precantionary system : but it appears that the sacrifice af
a valuable life was necessary to stimulale the public to a sense of their
responsibility,

The giant evils of our criminal treatment will remain untouched, until men
shall have learned that the good of society and the good af the criminal are not
only eapable of simultancous development, but that they must ever go hand in
hand.”—From ** The Spectator,” March 11, 1813,

“LAW OF LUNACY IN CRIMINAL CASES,

The law of lunacy in criminal cases being the prevailing topic of the
day, it maynot be unacceptable to our readers to state a few of the opinions
of the eminent lawyers, of the past and present time, upon the subject. Coke
says, there are four kinds of men who may be said to be non compos mentis.
(Coke’s Littleton, 247a.)—" 1st. An idiot who, from his nativity, by aperpetual
infirmity is non compos. 2d. He that by sickness, grief, or other accident,
wholly loses his memory and understanding. 3d. A lunatic that hath some-
times his understanding and somelimes not—aliquando gawdet lucidis inter-
vallis ; and, therefore, he is called non compos mentis, so long as he hath not
understanding. 4th. He that by his own vicious act, for a time, depriveth
himself of lis memory and understanding, or he that is drunken.”

Lord Hale, however, appears to be the first to define the law of insanity in
criminal cases, and he says, in his Pleas of the Crown, p. 30—* There is a par-
tial insanity and a total insanity. The former is either in respect to things
guoad hoe vel illud insanire—some persons that have a competent use of
reason, in respect of some subjects, are vet under a partial dementia in respect
of some particular discourses, subjects, or applications; or else it is partial
in respect of degrees ; and this iz the condition of very many, especially melan-
choly persoms, who, for the most part, discover their defect in excessive fears
and griefs, and yet are not wholly destitute of the use of reason ; and this
. partial insanity seems nol to excuse them in the committing of any offence for
its matter capital ; for, doubtless, most persons that are felons of themselves
and others, are under a degree of partial insanity when they commit their
offences, [t is very diffienlt to define the invisible line that divides perfect
and partial insanity, but it must rest upon circumstances duly to be weighed
and considered both by judge and jury, lest, on the one side, there be a kind
of inhumanity towards the defects of human nature ; or, on the other side,
oo great an indulgence given to great crimes,”

In 8 Hargrave's State Trials, 322, Mr. Justice Tracy, in the trial of Arnold,
says, “ That it is not every kiud of frantic humour, or something unaccount-
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able in a man’s actions, that points him out to be such a madman as is
exempted from punishment ; it must be & man that is totally deprived of his
understanding and memory, and doth not know what he is doing no more than
an infant, than a brate, or a wild beast; such a one is never the object of
punishment.”

Lord Erskine, when counsel for Hatfield, in 1800, said, * That I am bound
to admit that there is a wide distinction between civil and criminal cases. [If
in the former a man appears upon the evidence to be non compos mentis, the
law avoids his act, though it cannot be traced or connected with the morbid
imagination which constitutes his disease, and which may be extremely partial
in its influence upon conduet ; but, to deliver a man from responsibility from
crimes, above all for erimes of great atrocity and wickedness, I am by no
means prepared to apply this rule, however well established, when property
only is concerned.”

Again, in reply to the Attorney-General’s observation in the same trial, that
 to protect a person from criminal responsibility there must be a deprivation
of memory and understanding,” he said, that **if these expressions were meant
to be taken literally, then no such madness existed in the world; in all the
cases that have filled Westminster Hall with the most complicated considera-
tions, the lunatics, and other insane persons who have been the subjects of
them, have not only had memory in every sense of the expression, they have
not only had the most perfect knowledge and recollection of all the m{ntiona
they stood in towards others, and of the acts and circumstances of their lives,
but kave in general been remarkable for subtlety and acuteness. Defects in
their reasonings have seldom been traceable—the disease consisting in the
delusive sources of thought—all their deductions, within the scope of their
malady, being founded on the immovable assumptions of matters as realities,
either without any foundation whatever, or so distorted and disfigured by fancy
as fo be nearly the same thing as their creation.”” 'Thus, it will be seen, he
lays down delusion or perversion as its true character, and not absence of any
intellectual faculty.

Sir Vicary Gibbs (when Attorney-General) said, on the trial of Bellingham,
in 1812 (Collinson on Lunacy, p. 673), *“ A man may be deranged in his mind,
his intellects may be insufficient for enabling him to conduct the common
affairs of life, but, at the same time, such a man is not discharged from his
responsibility for criminal acts.”” Again, * Upon the authority of the first
sages in the country, and upon the authority of the established law at all times,
which law has never been guestioned, that although a man may be incapable of
conducting his own affairs, he may still be answerable for his criminal acts, if
he possesses a mind capable of distinguishing right from wrong.”” And Lord
Mansfield, on the same trial, reiterating the same doctrine, said, that “if such
a person were capable, in other respects, of distinguishing right from wrong,
there was no excuse for any act of afrocity whick ke might commit under this
description of derangement.”®

Lord Lyndhurst, in Rex ». Orford (or Offord), 5 Car, and Payne, 168, stated
to the jury, “that if the prisoner did not know, when he committed the act,
what the effect of it, if fatal, would be, with reference to the crime of murder,
they would acquit him.”

It will be thus seen that the law of lunacy, in criminal cases, has been so
interpreted that a man, not to be accountable for his acts, must not know the
difference between right and wrong. This interpretation has arisen from the
language of Lord Hale, which, whenever a point is to be gained, has been
made to mean rather more than it is preswined he ever designed. It is quite
evident that he admitted there is a partial insanity ; that it is difficult to divide
the invisible line between perfect and partial insanity, and that the matter
must be left to the judge and jury. Now, it is clear that Lord Hale had no
Enowledge of the late discoveries with respect to lunatics, and which tend to
show that @ man may commnit @ murder, being fully sensibie of the wickedness
of the act, and yet be unable to control himself, having, as it were, an irresistible
impulse to do the deed, while hisintellectual, and sometimes his moral, feelings
may be in full activity, (See the several cases given in the 2d edit. of
Sampson’s Criminal Jurisprudence.) It, therefore, becomes a question
whether, in cases of homicidal insanity, the law is sufficiently pliant to admit
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them within the principle laid down with respect to SIEM of insamity. Lord
Hale is the greatest law anthority, and npon whose dicta all the subsequent
rulings of the judges relating to criminal insanity have been based; and, there-
fore, it is to Ais words we must have recourse in arriving at a satisfactory
answer, The only words which throw any difficulty in the way are those in
respect of * degrees of partial insanity,” which he holds as no excuse for
committing any offence for its matter criminal ; but this, it is submitted,
is qualified by the subsequent admission of the difficulties of drawing the line,
a.n?l leaving the matter to the i’udge and jury ; so that, if as in a late case, it
shall be shown to the judge and jury that the prisoner is an homicidal lunatic,
or belongs to any other class of lunatics, so that he eannot, in the opinion of

sons competent to judge of the matter in guestion, be held to be responsible
or his act, there does not appear to be any difficulty, so far as the law is con-
cerned, in acquitting the prisoner; for the law relies on the evidence of the
medical man in cases of injury to the body; therefore, if it can be shown that
the same medical man is enabled to state that a person may commit an act,
criminal in itself, while ke was conscious of its guilt, but at the same time was
labouring under certain diseased functions of the mind, the law will be bound
to receive the evidence, This view is somewhat confirmed by the evidence
in the cases of Rex ». Offord, where Lord Lyndhurst allowed evidence of
the previous conduct of the prisoner; of Rex v. Hodge, Warwick Lent assizes,
1809; and of the late trial of M*Naughton. But, it isonly right, that it should
be stated, that in the trial of Bellingham the judge refused to allow the post-
ponement of the trial for the purpose of obtaining evidence of his insanity.
While upon the subject it may be mentioned, with reference to the observa-
tion of Lord Brougham, upon receiving evidence on M*‘Naughton's trial of the
medical bystanders as fo the impression made upon their minds, that Lord
Lyndhurst allowed, in Rex v, Offord, the same evidence to be received! We
do not, of course, enter into the question as to the absolute legality of receiving
such evidence, but as his lordship has expressed a positive opinion upon the
subject, it is right that it should be known that two such lawyers as Lord
Lyndhurst and Chief Justice Tindal were not equally satisfied with his lord-
ship as to its illegality.”

W. O—n.

—From the * Weekly Law Magazine,”" April 1, 1843,
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