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PREFACE.

THE history of this Publication is shortly, as follows :

The Trial of Mes. BYRNE having become matter of notoriety,
in consequence, in a great degree, of the protracted inquest on the
unhappy deceased, it oceurred to me, that to publish a full and faithful
report in a pamphlet might be advisable.

This report I have now given to the public and it will be found, I
trust, faithful.

It was not my intention, in the first instance, to have added my
name to the publication, but it having been suggested to me by friends
in whose opinion I confide, that my authentication would be advisable
to their suggestion I yielded, and now pledge my professional character
for its accuracy and faithfulness.

THOS. R. DUNCKLEY.
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COMMISSION OF OYER AND TERMINER.

TRIAT OF MRS. ELLEN BYRNE,
FOR THE MURDER OF AUGUSTINE BYRNE, HER HUSBAND.

First Day.—Monday, 15th August, 1842,

Tuis trial, which excited great interest in the public mind, was proceeded
with this morning. The Court was crowded to excess, and the greatest anxiety
was manifested to hear the proceedings.

Mr. Brewster, Q. C., Mr. Martley, Q. C., and Mr. M‘Kane, were Counsel
for the Crown.

Mr. MDonagh and Mr. J. A. Curran, for the next of kin to the deceased.

Mr. Hatchell, Q.C., Mr. Fitzgibbon, Q. C., and Mr. Walzsh, for the prisoner.

At ten o'clock, Mrs. Byrne, who was conveyed from Kilmainham in a covered
car, escorted by a posse of the horse police, arrived at Newgate, and was con-
ducted into the Court-house by Mr. Allison, jun., son of the governor of Kil-
mainham, on whose arm she leaned, and by whom she was led into the dock,
where a chair was provided for her accommodation. Her appearance in Court
produced a great sensation, and the utmost curiosity was evinced to catch a
glimpse of her face or person. She was attired in a suit of the deepest weeds,
made according to the most modern fashion, and wore a double veil of dense
crape, whieh, even when lifted, fell around her face in such thick drapery as to
render her face almost invisible. In her hand she held a rich boquet, and her
demeanor throughout the whole proceedings was characterised by the most un-
ruffied composure, and the utmost self-possession. She walked into the dock
with a firm, unbroken step ; and on no occasion, except perhaps at the moment
when the indictment was being read, did she exhibit the slightest trepidation.

At ten o'clock Chief Justice Doherty and Mr. Baron Pennefather having
taken their seats on the bench, the prisoner for the first time lifted her veil, and
stood up at the bar in compliance with the order of the Clerk of the Crown,

Mr. Brewster, Q. C., stated that it was necessary that Dr. Harvey, the
medieal gentleman who first saw the deceased after his death, should be exam-
ined on the trial, and in order that no disappointment with respect to his attend-
ance should take place, he had sent a person to his house for him, The person
he had sent was informed that Dr. Harvey was very ill in bed, and had been
bled at two o’clock that morning, and could not possiblg leave his bed. He had
since dispatched another person to Dr. Harvey's house with directions to see him
and ascertain if he could attend. If this unfortunate fatality prevented the at-
tendance of Dr. Harvey, it would be impossible to go on with the case. Tt
would be unjust both to the prosecution and the prisoner to go on with it under
such cireumstances, and it would be still more unjust to the prisoner than to the
prosecution. 'Therefore, if the Court had anything else to do, he did not wish

_their lordships’ time should be wasted in calling the jury until they ascertained
whether he could attend or not.

Chief Justice Doherty said that the Court had nothing to do but to try the
case, The commission was over with the exception of this case.

Mr. Brewster.—Then we shall call over the jury, my lord.
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2 TRIAL OF MRS. ELLEN BYRNE

Chief Justice Doherty — Call over the jury, and as soon as an intimation is
made to us with respect to the attendance of Dr. Harvey, we will hear it.

A slight delay having occurred,

Mr. Brewster, on the return of the messenger, intimated to the Court that he
was ready to go on with the case.

Clerk of the Crown—Ellen Byrne, are you ready for your trial ?

Prisoner—Yes.

Clerk of the Crown—Those gentlemen in the box are to try you for your
life, and if you have any objection to them, you have a right to challenge twenty
of them, and as many more as you can show cause for,

Mr. Brewster—Before the book is put inte any gentleman’s hand, I, on the
part of the Crown, beg to state that I have a strong wish that no person resident
in the neighbourhood of Rathmines should serve on the jury; and, as I am un-
willing to exercise the privilege vested in me, to put by jurors, I beg, gentlemen,
when they come to the book, will say if they live in the neighbourhood of Rath-
mines ; for, under the circumstances of this particular case, persons from that
neighbourhood are not—I will not say fit—but they are not as fit as persons
from other parts of the county.

Mr. Hatchell—I am sure my learned friend means to include in that, persons
residing in Roundtown.

Mr, Brewster—1 will say from Roundtown to Rathmines, and Rathgar, and
all that neighbourhood.

Mr. Fitzgerald (agent for the prisoner)—Let the Clerk of the Crown call the
residence of each person, and that will do.

The following jury were then sworn, after fifteen challenges on the part of
the prisoner, and one put aside by the Crown:—William Alder, Merrion; John
Brierly, Clontarf; Thomas M*Greery, Charlemont-street; Archibald Ferguson,
Monkstown; John Fortune, Rathdown; George Fegan, Kingstown; Robert
Eelly, Sidney Avenue; Irwin Smith, Kingstown; James Roe, Careysfort
Avenue; John Bond, Crumlin; John Moylan, Kingstown; Robert Hall, i
Grand Canal, Esqrs. i

The prisoner was then formally arraigned by the Clerk of the Crown on an
indictment containing the twelve following counts :—The first count was to the H
effect, that the prisoner Ellen Byrne, not having the fear of God before her eyes, ;

!

but being moved and seduced by the instigation of the devil, did, on the 3rd of
July, in the Gth year of the reign of Victoria L., feloniously and wilfully, and with
malice aforethought, make an assault upon one Augustine Byrne, her late husband,
and then and there feloniously, wilfully, and of her malice aforethought, did fix ": |
fasten both her hands about the neck and throat of the said Augustine Byrne,
and him did choke and strangle, of which choking and strangling he, the said
Augustine Byrne, died. The second count charged the prisoner with striki
kicking, and beating the said A. Byrne on the head, neck, belly, and other ;
of the body, with her hands and feet, and easting and throwing him upon a cers
tain bed with great force and violence, and thereby inflicting several mortal
wounds and bruises of which he died. The third count charged her with fast-
ening a linen cloth about the neck of the said Augustine Byrne, and thereby
choking and strangling him. The fourth count laid the death in the same wa§

but described the murder as having been effected by a ligature or band

the neck. The fifth count laid the death by placing a linen cloth over the hea

face, mouth, and nostrils, and thereby choking and suffocating him. The sixt
count laid the death in the same way, by placing a pillow on his mouth asd
nostrils. The seventh count laid the death the same way, by a bolster. The
eighth count laid the death by placing a woollen blanket over the mouth mﬂ
nostrils, The ninth count laid the like by a quilt. The tenth count the
by a sheet. The eleventh count the like by her placing, squeezing, and pr
both her hands over his mouth and nostrils. The twelfth count




FOR THE MURDER OF HER HUSBAXD. 3

with having committed the murder by turning him upon his face, mouth, and
nostrils on the bed, while in a state of intoxication, whereby he was suffocated
and smothered.

Mr. Brewster, Q.C., in opening the case for the Crown, said—Gentlemen of
the jury, though it is not my habit, in conducting prosecutions for the Crown,
to state the case against the prisoner under ordinary circumstances, yet, in this
particular case, I feel that duty imposed on me ; because, Gentlemen, in this case
you will not have to try the simple fact of a death inflicted by means at once
apparent and obyious to every eye, but you will have to arrive at a conclusion
under circumstances of very considerable difficulty—the ease being surrounded
by difficulties—in order to account for the death ; those difficulties having, T am
afraid, all of them, been caused by Mrs, Byrne.

Gentlemen, the prisoner stands indicted for the wilful murder of her late
husband, Mr, Augustine Byrne. She, previous to her marriage with Mr. Byrne,
in 1833, had been the widow of Mr. Wall, and was possessed of very consider-
able property. From 1833 down to the period of the death of Mr. Byrne, it
would appear that this couple did not live happily together ; on the contrary, I
am afraid, there were frequent and viclent disputes between them, so that it may
be said that latterly, at all events, their lives were mutually very unhappy, It
appears, Gentlemen, that the unfortunate prisoner at the bar was addicted, in a
more than ordinary degree, to habits of drunkenness. Of course, you will un-
derstand that her habits or her general character are not in the slightest degree
to prejudiee her in your estimation—I mean so far as your verdict depends upon
it—and I feel that so strongly, that I should not even state to you the cireum-
stance, were it not, that when you come to hear the evidence, you will find it
becomes a material part of the case, and, as I apprehend, also an important’ por-
tion of her defence; and therefore it is that I am not guilty of any unfairness
towards her in mentioning the circumstance to you, for without it, it would be
.utterly impossible to account for many of the facts that will be deposed to you
Jn evidence. It appears that Mrs. Byrne, the prisoner, had had by her former
‘husband four children; of these four, one, a young woman, I will say, happily for
herself, died before this unfortunate transaction ; but there were three sons, all
living in their mother's house at the time of the occurrence which you are to
inquire into. The eldest of these was Joseph Wall, the second eldest was Luke
Wall, and the youngest was Valentine Wall, a schoolboy who had come home
for vacation, all of whom will be produced before you, it being one of the most
. deplorable circumstances in this case that the prisoner’s own sons are amongst
the prineipal witnesses against her. They kept two servants—one, a man named
Talt, and a woman named Catherine Finnegan. They also will be produced to
you; and I think it will be found that these five witnesses are the only witnesses
.who can throw any light as to any fact occurring prior to the death of the de-

_ceased ; and I think, that when the case for the prosecution has been closed, it
. will excite the wonder and astonishment, if not the indignation, of every right-
. minded man, how justice could have been so prostituted as to have an inquiry
_for twenty days, disturbing the public mind and enflaming it, upon such a ease ;
_and I am greatly deceived if this day will not easily terminate the inquiry with
. which you are entrusted. In addition to these five witnesses, you will have
. produced several medical gentlemen, whose evidence will be most important in
+ enabling you to arrive at the real cause of Mr. Byrne's death, With reference
| to the evidence they will give, I do not at all intend to offer it to you in any

detail ; I am not skilled enough in the art which these gentlemen profess, to do
| it with such aceuracy as would be satisfactory to myself. And perhaps you will
- eome to the conclusion, that it must be upon some broad, distinct evidence that
. you will be able to act in a case of this nature, and, therefore, I do not embar-
. rass you with the minute details which, if necessary for the ends of justice, you
+ will extract from the witnesses, but with which, I, in opening the case, deem it
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4 TRIAL OF MRS. ELLEN BYRNE

quite unnecessary to trouble you, It appears, that the late Mr. Byrne was very
fond of field sports, and was in the habit of frequenting races, The Bellews-
town races having occurred on the last day of June, he attended them ; and about
ten or eleven o’clock that night he returned home, and complained of not being
well; and with a view to counteract the ill effects of the cold with which he said
he was affected, he, acting under what appears to me to be an absurd notion,
warmed himself with a glass or two of whiskey, and having taken them he went
to bed. It appears that Mr. and Mrs. Byrne, in consequence of unhappy dis-
putes, had not been for some years in the habit of sleeping together—they kept
different rooms ; and it seems that their disagreement had gained such a pitch,
that Mr. Byrne had his room locked inside in such a way as to disable and pre-
vent his wife entering it at pleasure. The room which he oceupied was the hack
drawing-room, and the prizoner slept in a room immediately over it. It will further
appear to you, that Mr. Byrne's general habits were temperate—that he was a
man who, for months together, conducted himself with strict propriety and dis-
cretion, but at times, unfortunately, he indulged in the use of ardent spirits, and
took what is called a *“ bout™ of drinking, which lasted for a week or so, and
during that time his state, if not amounting to insensibility, was such as disabled
him from exercising the functions of a reasonable being. It appears that on the
morning after the Bellewstown races—namely, the 1st of July—Mr, Byrne still
continued to complain of not being very well ; however, he came down to break-
fast, and, so far as I can find, he did not leave his house during that day. As
far as I can find, he did not leave the house during that day, and it would ap-
pear, that on the day after he found himself decidedly worse ; for, on the Satur-
day, the 2nd of the month, it would appear that if he did come out of his room
at all, of which I am not quite sure, he very soon returned to it and lay down
on his bed. This will be proved to you by the youngest of his step-sons, who
was exceedingly attached to his step-father, as the young men were, and justly
were, for, from all I ean hear, he acted the part of a kind parent to them. This
boy went up to see his step-father on that day, and found him lying without his
cont or waistcoat on the bed—mnot entirely stripped or under the clothes ; buf
from that time we are not able to give any clear account of what happened ; for,
though the matter was twenty days under inquiry, it does not appear what hap-
pened after that Saturday—at least nothing appears on the record that I can
find, It appeared, that on the following Sunday, Mr. Byrne did not get up at
all. He was, however, seen in bed, I believe, by all his step-sons, but certainly
by two, between three and eight o'clock on the evening of that day, and it will
be satisfactorily established to you, that at that time he was decidedly intoxi-
cated, and I believe also, he was very far from being well. But, with the ex-
ception of that momentary sight of him, from that period until his dead body
was found, no human being but the prizoner laid their eyes upon him. The
discovery of the dead body did not occur till that day week, or late on the Sa-
turday night following ; and, therefore, as to what occurred in his room during
that interval, it is utterly and totally impossible for me to say, No human eye
saw, and no human tongue can tell what there happened. It will appear to you,
that from day to day during that interval, the prisoner at the bar was up
about, and she was several times during that period, apparently at least, able to
transact business, She might be more or less fuddled with liquor, but she was
able, to a certain extent, to transact the ordinary business of the house, so far as
giving directions; but it does not appear, that during that whole week she

the room save for a very few minutes,

Gentlemen, I had intended, if I found that I could do it with any ﬂﬂg"“e of
satisfaction to myself and fairness to the prisoner, to state to you what did occur
from day to day, outside the room in which the deceased and she were, in o far as
it was connected with what oceurred within ; but I do not wish to'do so, and con-
sequently I shall only draw your attention to other facts which bear upon the
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case. I should have stated to you, that on this occasion, Mrs, Byrne came
down from her own room, and continued in his, during the entire of that
week. It will further appear to you, that during the drinking * bout” which last
preceded this one, at an interval of two or three months, the opposite course
was pursued, and they both stayed in her bed-room ; and during these drinking
bouts, they lived together, while they were unfit for the society of any other
person, and that on the last occasion preceding that, they were both in fer
room.

Gentlemen, although I cannot detail to you the oceurrences duy by day, be-
canse I am not sure 1 have been able to collect them with accuracy, and because
the witnesses examined gave, to a certain extent, inconsistent accounts of the
transactions of different days, I can state some things that unquestionably oe-
curred on different days that may be material. When I state that the wit-
nesses to-day may give inconsistent accounts, 1 do not mean to say that they
will state different facts ; but they may allege different times for the occurrence
of the transactions, and I think you will not be surprised at that. I have no doubt
at all that they tell what they believe to be true; but I would be surprised if
they all concurred in attributing the same facts to the same time, because there
can be no doubt of this—that you will hear from the witnesses, the young
Messrs. Wall, and the servants, who were in the house, too, wherein such things
were not unfamiliar, that they were not surprised at their shutting themselves
up in the room; and they thought that at the end of the week, this discase would
expend itzelf, and that both would return into the ordinary walks of life, as they
had done before, and therefore they did not take notice of what then were little
circumstances, but which are now all-important to lead your minds to a right
conclusion as to the verdict you may feel it your duty to give.

I will state a circumstance that occurred on the Sunday. It appears that
the inhabitant of the next house is a Mr. Barry, and that gentleman will be
produced before you, in order to state, that on the evening of the Sunday pre-

vious to the death of Mr. Byrne, he heard in the back drawing-room, where the

deceased and Mrs. Byrne were, the sound of what he considered high or ill
language between two persons. There can be no doubt, that the only persons
in that room were Mr. and Mrs. Byrne, and therefore, if there was language of
dispute or gquarrel, it must have occurred between them.

1 do not bring forward this fact with a view to eut down this case. If you
come to the conclusion that Mr. Byrne came by his death from violence, you must
steer clear of a conviction for manslaughter, because there are circumstances in
this case which, in my judgment, clearly establish that she is guilty of murder,
or that she is innocent. I shall now proceed to state to you what occurred on
the Monday. It appears, that on two or three different occasions, the youngest
boy went up to his stepfather’s room to get a tea-cup, by the directions of his
brothers, who were at breakfast in the parlour below; he rapped at the door,
and his mother (the prisoner) opened it so as to hand the cup out, but not so
wide as to enable him to see anything that was happening inside. The prigoner,
when handing him the cup, called his attention to the fact, that there was some
dirt in the eup, and desired that it might be washed by the servant boy. The
evidence of this young boy is, that the dirt in the cup was darker than sediment
of tea. This part of the case is not so important as it was supposed when it
occupied the coroner’s jury, who at first were inclined to think, that peison had
been administered to the deceased; for, independent of the circumstance, that
it is hardly possible that if the prisoner meant to poison him, she would have
given the cup to her son with some of the poisonous ingredient in it, thereby

establishing the case against berself, the post mortem examination clearly |
established, that there was no poison of any kind administered. It is also to’

. be observed, it was the opinion of the surgeons who examined the body, that
the state of decomposition was such that it would be difficult to ascertain,
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6 TRIAL OF MRS. ELLEN BYRNE

whether poison was administered at the time death took place; but that part
of the evidence I do not press, because I have no doubt upon my mind, as far
as I understand the case, that there was no poison used—although it may not
be quite so clear that no narcotic was administered. On a subsequent part
of the day on that Monday, at dinner hour, young Valentine Wall came
up to his stepfather’s room for a beer-can; his mother opened the door and
gave it to him in precisely the same manner that she had given him the
tea-cup, taking care that he could not see into the room; she desired him to
fill the can with beer and bring it up to her: he did so, and she took it from
him at the door, still adopting the same precautions as she had on previous
occasions. I do not know that there is any other particular fact that I can say

‘with certainty did occur on this Monday. You will find it of great importance

to ascertain the particular day on which each transaction did oceur, beeanse one
of the circumstances to be considered by you is, what time, previous to the
finding of the body, death did take place? T can with certainty and precision
mention to you something which did occur on the following day, Tuesday, for
it seems that upon that day, the bell having been rung, the servant, Patrick Talt,
went up stairs, and received instructions to go out and purchase a eertain
quantity of spirits.  The servant got money for that purpose, and having pur-
chased the spirits, he gave the bottle to his master through the door, who, ac-
cording to his account, adopted the same precautions that his mistress had done
before. But here I should remark, that there was no clear evidence as to the
identity of the person who received the bottle from within, for Talt came to
the conclusion, that the person inside was his master, from his being familiar with
the voice, and from his being able to state, that the arm protruding from the
door was that of a man and not a female. It would be seen, that from day to
day, almost every day, the quantities of wine, spirits, ale, and porter which were

- —

seed.

sent into that room were enormous—wonderful, indeed, if they were designed
for the consumption of two persons ; and still more marvellous, if there was only
one to partake of them. Upon another day, whether Tuesday or Wednesday,
I cannot say, Mrs. Byrne ordered rashers and eggs to be sent up; on what
day this occurred I am not able precisely to state, nor do I know of any
circumstance from which to conclude whether Mr. Byrne was alive on the day when
the rashers were sent up. If they went up on Tuesday, he might have been
alive. It appears, too, that strawberries were bought and 'sent up to the room
of the deceased ; and when it is recollected that it was the opinion of some of
the medical men that the seeds found in the stomach of the deceased might be
the seeds of strawberries, the circumstance of the purchasing of the strawberries
on those days may, in some measure, lead to the presumption that up to that
time he was alive; but the surgeons are not satisfied that it was strawberry
speds they found in the stomach— :

Mr. Curran—The evidence of the medieal gentlemen is, that they found one

Mr. Brewster—This may be a feature in favour of the prisoner, and I do not
"wish to take it from her. I am here for the purpose of bringing her to justice,

" if she be guilty : but I do not intend, in the smallest degree, to prejudice her

case by keeping back anything to which she is fairly entitled.
Mr. Curran—Nor do my clients wish to do so. e
Mr. Brewster—It is right to say, that from the time the strawberries went
up, up to Saturday, it does not appear that anything capable of sustaining life
went up to that room except ardent spirits; but upon Saturday morning, and
it is one of the most extraordinary circumstances in this case, and one of these
which I think bears most upon the prisoner, that upon that Saturday week after
her husband had taken to his bed, she ordered two cups of tea, and two slices
of bread and butter, which were talken up under the impression that there were two
persons to eat them, No alarm had been given, no statement was' put forth in




FOR THE MURDER OF HER HUSBAND. 7

the house to the effect that the inmates were affected in any manner more
serious than what the injuries of drunkenness and debauchery might entail,
No alarm being given by Mrs. Byrne, she being in the same room, and supposed
even to be lying in the same bed with her husband—there being po apprehen-
sion, nor the slightest suspicion on the minds of the inmates, you, Gentlemen of
the jury, may easily conceive, how great was the consternation and surprise of
young Mr., Wall, when, at 5 o'clock, he was called by his mother into the room
to look to the deceased. ©On going in, she said a few words to him as to the
state of Mr. Byrne, and on going over to the bed, he found the unfortunate
deceased lying on the bed stone dead. Joseph Wall came in, and he, with his
brother, turned the body on its back. This was at five o'clock on Saturday.—
When the zon told his mother that Mr. Byrne was dead, she expressed her dis-
sent, and said it could not be so; and this, Gentlemen, is the most extraordinary
fact in the whole case, because 1 think, you cannot, Gentlemen, entertain a
doubt, that the man must have been three or four days dead at this time; and
therefore, how she could have expressed a doubt on that point passes my com-
prehension altogether. I do not attempt to account for it, it will be for you fo
say, what inference, consistent with her innocence, you can draw from it; but I
am afraid you will find it a powerful circumstance towards establishing her guilt.

The alarm having been given, and medical men baving been summoned, it
turned out that the man was not only dead, but that he was in a very advanced
state of decomposition, so much so, that it will be proved to you, that if his
death was occasioned by strangulation, the marks of violence would have been
wholly effaced ; and upon these grounds, the concealment of the death of her
husband may be accounted for, her object being to keep his death a secret until
the marks of injury might be obliterated, which could have been most easily
detected immediately after death, if violence had been used to him. I have now
stated to you all the evidence of the positive facts which I shall be able to lay
before you; there are classes of facts mixed up with opinions which I shall not
detail, and as regards the medical evidence, the skilful gentlemen who made the
post mortem examination will be enabled to satisfy you. However, there are
two circumstances in the death of Mr, Byrne which, in the opinion of some of
them, can only be accounted for by the assumption, that he met his death by
violence ; and these circumstances are, the protrusion of the right eye, and the
blood-shot appearance of the left, taken in conjunction with the protrusion of
the tongue, both of which circumstances usually occur in deaths by strangulation
and other violence, but which, I believe, are not found in other cases, Then
there is, perhaps, only one other circumstance I have to detail to you, that when
the attention of Mrs. Byrne was called to these extraordinary appearances, when
she heard it commented on and remarked as extraordinary, how she remained in
the room for so0 many days as must have elapsed since his death, she then stated ,
that the dead body presented the same appearance five minutes after death.
That appears very extraordinary indeed, when you compare it with the expres-
sion she used to ber sons when she called them in to his room on the preceding
Saturday, expressing doubts as to his deat™ altogether, and yet, when she heard
of the decomposition being remarked on, she said, the body presented the same
appearance five minutes after death, representing, at the same time, that death
took place on Friday. I believe you will be satisfied by the concurrent testi-
mony_of faithful witnesses, that it was impossible the body could go into such
o state of decompesition in so short a period. Gentlemen, there are other por-
tions of the conduct of this lady which I think will come much better from the
witnesses than from me; but there is one additional fact, in reference to the
appearance of the body, which I think it proper to mention, and that is, that
contrary to what is the usual event after death—namely, that the decomposition
takes place for the most”part in the abdomen—in this case decomposition took
place in the head and neck, a circumstance which is also calculated to lead to
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8 TRIAL OF MRS. ELLEN BYRNE

1 the conclusion that death oeccurred by violence; but there is this indisputable
| fact, undoubtedly, that there was no mark whatever to be discovered, either on
| the neck or face, that would indicate any violence whatever; that is a fact which
| the doctors are agreed in, although those who come to the conclusion, that his
! death was a violent one, think that the marks were obliterated by the extent of
| decomposition. These, Gentlemen, are the facts of the case ; and now, I believe,
I have nearly discharged the duty that devolved upon me.

1 close by again referring to the nature of the offence of which the prisoner
is guilty, if she be guilty at all. It must be known to persons of your expe-
rience, Gentlemen, and to every one who hears me, that deaths, which are the
subjects of criminal prosecutions, are divided into murder and manslaughter ;
and, as I have already stated to you, that, in my judgment, and standing here an
humble instrument to administer the eriminal justice of the country, I am bound
to mention to you the fact that death here was murder, if it was a violent one.
The interests of the public require that I should maintain that view of the case.
Heat of blood and blows are what the law calls provocation for the commission
of such offences, and thereby cuts the erime of murder down to the mitigated
one of manslaughter ; but in this case, there is evidence to show that there was
no such heat of blood or of blows as, in my judgment, would cut down the crime
to manslaughter : and it would be a monstrous and dreadful doctrine to go
abroad, that if husband and wife quarrel, dispute, and use ill language towards
each other, that either party can be guilty of less than the erime of murder
who takes life as a consequence of that abuse. But this case is entirely free
from all difficulty on that suhject., because the evidence for the prosecution goes
to establish, supposing Talt to be a credible witness, and nothing had been said
to the reverse, that a single murmur or a breath was never heard in the room
where the deceased and the prisoner were, from the Sunday evening after the
Bellewstown races until the body was found dead ; that, in fact, there was a dead
uninterrupted silence during the whole of that time—for a great portion of it it
was the silence of death—how long it was so, it is not so easy to say. I do
not think I act unjustly or unfairly to the prisoner in putting the case on its
true grounds, because I think it right to give you, Gentlemen, this caution, that
you will not let the indignation, the just indignation which you may feel at the
beastiality and grossness of the life of this woman, sway you in deciding as to
her guilt or innocence. Let her be the most profiigate debauchee, the most
abandoned drunkard that ever disgraced the female sex, she is not to be tried or
convicted here of drunkenness, but she is to be tried for putting her husband to
death ; and you are not to be swayed or influenced, in the remotest manner, to
come to a conclusion that she is guilty, because she is an abandoned and profligate
drunkard, but you are to come to a conclusion, because she killed her husband,
if she did so. If she did so, there is no crime deserves greater punishment.
The crime for which she is arraigned, until lately, was esteemed in law as petty
treason; by a recent statute, that law has been changed, but the guilt and
enormity remain undiminished. There can be nothing so horrible as for a man
to meet his death by the hand of his sworn partner, more horrible, if possible,
if senseless and helpless, she takes advantage of his inability to resist her, to
effect her horrid purpose, which, if she did, she must have long preconceived.

Mr. Luke Wall,-examined by Mr. Martley, Q. C.—I am the son of Mrs.
Byrne, the prisoner at the bar, the second eldest; her second husband was Mr.
Augustine Byrne, the deceased. I resided with them in their house in Rath-
mines since 1 returned from school, which is nearly two years; my brother
Joseph Wall, lived also in the house; Christopher Talt and Catherine Finnegan,
the servants, also lived in the house. I remember my step-father went to the
Bellewstown races; he returned on the 30th June, on Thursday at about elﬂfﬂﬂ
o’'clock at night; I saw him in the back parlour, my mother was there; I thk
he had drank something that evening; he did not appear sober. Sometimes
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they used to sleep in the same room, generally they did not; he slept in the
back drawing-room; my mother’s room was the top room, immediately over that.
I did not see him go to bed that night, or leave the room to go to bed. I do
not recollect seeing him at all on Friday ; I breakfasted and dined at home on
the following day, Friday; 1 might have seen him on that day, but I do not re-
collect. 1 do not think I saw him on Saturday at all. 1 saw bim on Sunday
between three and five o’clock ; he was in bed then in his own room:; he was
asleep apparently when I saw him, he was completely undressed. I had no con-
versation with him on Sunday; my mother was in the room at the same time ;
my brother was not; I bad no conversation with my mother as to the state he
was in., He used generally to lock his bed-room, there was a spring lock to it ;
when you would shut the door, you should have a key to open it again. When
sober, my step-father and my mother used to live very friendly together; when
drinking, they used to quarrel now and then. 1 remained only about a minute
in the room on that Sunday : I made no particular observation; I went in with
the things and went out again. I did not see him again till Saturday the 9th,
when he was dead. On that Sunday evening, the 3rd July, I heard a noise in
the room, a drunken moan, I think ; that was about six or seven o'clock in the
evening ; I did not hear any noise at a subsequent period of the evening ; heard
the voice of only one person ; when I heard the noise, [ went up and knocked
loud at the door, and the noise stopped. 1 cannot state positively whether my
mother was in the room then or not, I think she was. I heard no subsequent
noise till I saw Mr, Byrne dead. On that Sunday my mother did not dine with
me or my brothers. I do not recollect thas my mother breakfasted or dined
with us from that day till I saw my step-father dead.

In respect to Mr. Byrne's habits, what were they—was he of temperate or
intemperate habits 7 Intemperate.

Would you say that he was habitually intemperate? No, I would not, but
he would take fits of drinking ; I knew him to bave one of these fits previously
to the last—I think it was in May, and it lasted nearly ten days: during that
period, my step-father remained constantly in my mother’s bed-room the top room;
my mother was always in the room, but not constantly : she used to be up and
down through the house; she did not breakfast or dine with us on that former
oceasion, no more than on the last ; I observed not the slightest difference in the
way they did on either oceasions: on that occasion, we would sometimes send
meals to the room, and sometimes drink.

Baron Penuefather—Of what particular occasion do you now speak ? I speak
of both occasions.

Re-examined by Mr. Martley—On the Tuesday, I think it was, after the
Sunday in question, rashers and eggs were sent up to his bed-room; the
servant told me ; I did not hear my mother call for them; I do not think that
they were eaten; I am not sure, I afterwards saw some rashers in the room ;
that was after the body was discovered dead, but I am not certain as to the day;
on the Wednesday after that Sunday (I told the Coroner it was on a Thursday,
but I since recollected that it was on Wednesday;) on that Wednesday I
went to his bed-room at 10 o'elock in the morning ; I saw my mother then, but
I was not inside of the room ; the door was shut; I knocked ; she came to it; I
told her 1 wanted some money ; she went up stairs to her room then, and gave
it to me. After that, I got her to lie down on the bed. On leaving Mr. Byrne's
room to go up stairs, she just elosed the door after her, leaving it on the hinge ;
any person could open it and go in. I think she remained in her own room on
that oceasion until five o'clock : she was in the back drawing room again at five
o'clock : but I did not see her returning there from her own room. There were
strawberries sent up on Wednesday : 1 did not see them, but I was told—

Mr. Martley—Do not tell us any thing that you were told.

Why did you say, you prevailed upon her to lie down upon the bed? Because
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I thought that if she did not go down again, he might get up; she appeared to
me to be intoxicated at the time,

To Baron Pennefather— When I got her to lie down, she merely lay down
on the bed in her clothes. Friday morning, about ten o'clock, was the next time
I went to his bed-room door; it was shut; I knocked; she came, and half
opened the door. I think she opened it so that I could see into the room, but I
could not see the bed: I told her, on this occasion, that something was wanted
for dinmer ; she told me not to be annoying her. I went away at that time im-
mediately ; she then returned into the room, and shut the door. I did not, all
this time, make any inquiry about Mr. Byrne, the thing was so usual ; I did not
go there again before Saturday evening, when, between six and eight o’cloek, as
I was going up stairs, she was at the door, and called me in to lift him up off
his face ; on being called to lift him, I went in, and saw him lying on his face;
observed his ears to be quite black ; I called my brother up to lift him, but on
turning him, he said he was dead’; that was the first time I knew it; my mother
was then in the room, and she said O, no, no!”; she said nothing else; I do
not remember that there was any thing said about a medical man: Mr, Byrne
was lying completely on his face; his head was, I think, in the usual place; I
am not sure, that it was on the bolster or the pillow; I did not touch him then,

Baron Pennefather—When your brother turned him from off his face, was it
light or dark in the room? Tt was light; 1 am not sure.

« Were you ever, on any former occasion, called up to turn him? No, I was
not.

To Counsel—I made no further observation about him when he was turned;
I think the bed-clothes were on him at the time ; his own clothes were not.

Baron Pennefather—The Sunday after his return from Bellewstown was the
only day you saw him till after his death ? Yes; he was, when I saw him then,

, in bed, and I think asleep.

Are you sure that he was then alive? Yes; Iam almost certain that he
was then alive; on that Sunday evening I heard his voice; I did not hear him
breathe.

You said you heard a drunken moan? Yes,

Did that come from one person? Yes.

. Was it from your step-father it came? Yes, certainly. ;

When you heard his voice, could you mention or distinguish any word of his 2
No, it was a sort of moan. !

What enables you to say that it was your step-father’s moan you heard? I
knew his voice quite well.

Was there anything peculiar in it by which you could distinguish it? I knew
his roar. .

Did you hear his voice afterwards? I did not.

When you went into his room on Sunday and saw him on his bed, could you
say that be breathed then? No, 1 did not try, but I am almost certain he was
then alive. When I got my mother up to her room on Wednesday she left the
,back drawing-room door ajar after her ; when I saw my mother on Friday, I am
‘not certain that she was drunk. : .
¢ .To Mr, Martley—I am sure that on that Sunday evening I heard my step-
father's voice but onee; Idid not, on any part of Sunday, hear my mother speak
to my step-father. .

Cross-examined by Mr. Hatchell, Q.C.—The fits of drunkenness of wll:lﬂh I
spoke were at intervals, and were to my knowledge repeated on former occasions;
on the last but one, the fit lasted for nearly ten days. I spoke of a drunken moan
or roar; on former occasions, we used to hear noises much the same ; these
of the parties were so frequent that they made no impression upon me i, on some
occasions, these drinking fits took place in my mother’s room; jon ‘“;h

oecasions the family were exeluded from that room; the door of the
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apartment used to be kept shut, but not locked, when they were inside in it; on
these former occasions, there were also quantities of liquor sent up to the room;
it would be taken in then exactly as on the last occasion, by my mother coming
to the door for it; on these former oceasions, very little food wounld be sent up
to their room: I am sure my mother was in the room at five o'clock, the room
‘of my step-father was immediately over the back parlour, I could hear the steps
of persons moving in it.
Are you led to that opinion by what you heard ? I heard a noise or moving
about the room.
+  You have described the way in which Mr. Byrne kept his bed-room—ean you
say, would he permit the servant to make his bed in it? He would not; he
always carried the key of it with him whenever he went abroad ; he made his
‘own bed, if it were made at all ; he used never to allow any servant to go'into
his bed-room ; when he returned from Bellewstown, he had the sign of drink on
him ; whenever he took any of these drinking fits, he used generally to return
‘home tipsy on the evening before. I had been at the door of the bed-
room on Friday (that preceding the Saturday on which deceased was found
-dead); the door was opened, and I got mo offensive smell; there was a
gide door to the room off the landing place; the back was divided from
the front drawing-room by the folding-doors, which were fastened on the
inside in the back-room; the end of the bed was opposite the fire-place;
the bed lay between the window and the folding doors; the bed lay
behind the side or back door; that door opened back against the bed, so that
when it was opened I could not have a view of the bed. On a former oceasion
I found the deceased lying drunk and insensible on the floor ; that oceurred about
“five or six months before the period in question; when I found him so, I did
nothing with him.
Why did you notassist him ? Because if he should find it out afterwards, when
he got well, he would be very angry ; he did not like us to know that he drank.
To aJuror—When my mother calledme on the Saturday 1 think she was sober.
Joseph Wall, examined by Mr, M‘Kane—I am brother of the last witness, and
am older than he is; I was at Bellewstown races; the late Augustine Byrne
“was there, at least he went from home for the purpose of going there, but I
‘cannot say that he was there ; he returned on a Thursday, at, I think, between
ten and eleven o'elock at night; I was out at the time, but when I came in,
after ten o'clock, I found him eating part of a duck; he appeared to me to be
tipsy at the time ; there was drink there ; ‘I remaived about twenty minutes in
the room, when I went to bed, I left him after me, drinking. I was in the house
a part of the next day, I breakfasted at home; I did not see him next day; Mr.
" Byrne did not breakfast with us the next day, nor did my mother ; I did not see
Mr. Byrne on the day following—that was Saturday ; he or she did not break-
fast with us on that day or Sunday; I saw him on Sunday, between three and
 five o'clock in the afternoon; he was lying on his bed then; my mother was
- with him; I did not go into the room on that oceasion, but stopped outside of
- the door, and turned my head round the angle of the room; he was lying on his
‘back ; I went down stairs after that. There was no dinner; Isent up the servant
'boy; he wrapped and got no answer; “then"" zaid I, “ 1 will try and get the keys.”
When I knocked, the door was opened by my mother; I asked her for the keys;
‘my mother said she had not them, and we thought to force into the room for
them ; she resisted us, and she was so tipsy, that she fell down at the door; I
told my youngest brother to go in, as she would not mind him so much; he did
s0, and fetched the keys from off the ch’r: ey-piece. Between five and eight
o’clock the same evening, we (the brothers) were in the parlour below, when we

“ heard a noise as if she was scolding Mr. Byrne, and he, as if annoyed by her,

- growling ; you could hardly hear another voice besides his; the voice that came
* from him appeared to be a drunken growl, as if he was diseatisfied ; nothing else

e c—

———
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took place that night; T was not again at that room-door until Saturday, when
I found him dead. I dined in the house every day during that week ; nothing
used to be sent up to their room from the table, but, on the morning of the Sa-
turday on which I found him dead, two cups of tea and two cuts of bread and
butter were sent up; there might have been food sent up in the course of the
weele, but if so, it was without my knowledge; between six and eight on Satur-
day evening, myself and my brother were preparing to go out to walk; I sent
him up stairs for the purpose of changing his coat; he shortly after, came back
and said to me, *“ Come up, and lift himself up, he is lying on his face;” * him-
self " was the term my brother generally used when speaking of Mr. Byrne; I
went up and found him lying on his left side; his ears were of a bluish colour;
I took hold of him by the thick of one of the arms, turned him, and found he
was dead ; I said to Mrs. Byrne that he was dead, on which she told me to send
for a doctor; I turned out of the room and immediately sent the servant boy
for a doctor ; I did not hear her say any thing more than I have mentioned:
when the doctor came afterwards I was not in the room; the latter was dark all
the time, or the light was very faint; I did not on the occasion mind more than
merely to run out when she bid me, and send for the doctor; I felt on that oc-
casion a very heavy smell in the room ; I did not mind it, for on former occasions
there would be a heavy smell in it, but not exactly the same as that ; they kept
| all the slops, and every filth of the place, about the room; I had not observed
- the smell before that time; I did not give any direction to have the house-
buckets removed, nor did I hear any directions given to that effect.

Cross-examined by Mr. Fitzgibbon, Q. C.—1t was not a large room ; it was
not a novel occurrence that they should be both locked up together; I have
known them to have been locked up for four or five days, sometimes more and
sometimes less; the bout before this tvok place in the month of May, they were
locked up together for eight or ten days in the top back room, in the room that
my mother kept; on former occasions when in these fits, he used never to come
down to breakfust; the night he came from Bellewstown, he did not drink any
thing in my presence; he did not complain to me of havinga cold that night; I
was in the room above twenty minutes.

Valentine Wall, youngest son of the prisoner, examined by Mr. M‘Donagh—I
knew the deceased, he was married to my mother; in the month of June last, I
came home from school; Mr. Byrne was at Bellewstown races; I remember his
coming home from the races; he appeared to be well, I think, on returning;

I think it was Friday or Saturday when he came home; I remember the next
Sunday after his return; I heard some noise that Sunday in his room; it was
about eight or nine o'clock, I think ; the noise I heard was—

The witness here spoke in a tone so inaudibly low, that the bench ordered
that he should bé moved from the witness-box, and placed in a chair on the table.

This order, however, was subsequently countermanded.

Examination continued—The noise I heard was like as if he was bawling; I
think it was dada’s voice I heard, that is Mr. Byrne; I used to call him dada;
it was not a very loud buwl; there was more than one such bawl that evening,

I do not know how many; I think I was in the parlour at the time; 1 saw my
dada on his bed on the Saturday before that Sunday; he was then only half
dressed ; my mamma was in the back parlour; I was speaking to my dada that .
Saturday : he seemed as if he was sick; some one went up and knocked at i
the door. |

Mr. M‘Donagh—Who was it who knocked at the door? '

Mr. Fitzgibbon—That question is very objectionable.

The Court ruled that it was a proper question. ol

Question repeated—I think it was Luke Wall; I did not hear any noise inside
then, nor did I after ; I think I saw my dada on the Monday following; 10:
do not think 1 saw him after Sunday ; I went up to the room after that Sunday
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for a tumbler, or a tea-cup; I knocked at the door; I am not sure what day
that was; mamma opened the door just a little.

Mr. M‘Donagh—Did you see her entire person ? No.

Mr. M'Donagh—Did you get the eup or tumbler? I got one of them; I
think she said, there was no tumbler there ; the cup was dirty; there was a beer
can in the house, I think; I remember having gone up stairs for that ; I knocked
at the door; it was opened by mamma; I asked her for the beer can; she
gave it to me.

Mr. M‘Donagh—Did she say any thing you were to do with it? I do not
recollect.

Mr. M‘Donagh—Did you bring any thing back to your mamma ? I think I
did ; I think it was beer ; my mamma, I think, told me to bring the beer when
I went up for the can; I cannot exactly tell what day of the week this was;
there is a garden attached to the house ; I remember having gone to the garden
on one day that week; I looked up to the windows, the blinds were down; I
did not go to that room for a book.

Mr. M’ Donagh—Did your mamma breakfast with you during that week or
any of the days? I am not sure.

By a Juror—What day did you come with the beer can?

Court—He cannot tell.

Mr. M‘Donagh—How soon after the Sunday when you heard the bawling did
you go for the beer can? I cannot exactly say ; it was two or three days.

Baron Pennefather—The boy's reeollection is very indistinet.

Cross-examined by Mr. Walsh—When you saw your dada on Saturday, how
was he lying in the bed ; on his side, face, or back ? Ithink he was on his side.

Mr. Walsh—You say he was half dressed, what clothes had he on ?

Court—Can that be material ?

Mr. Walsh—If your lordships do not think it so, I will not ask him it.
Witness, you may go down.

Baron Pennefather—How old is that boy 2

Mr. M*Kane—Ten years, I believe.

Paul Barry, Esq., examined by Mr. Curran—My name is Paul Barry: I live
next door to the house of deceased ; Irecollect Saturday, the 9th of July, when
he was found dead; on the Friday before that, I perceived a smell in my back
drawing-room ; there is a nine-inch wall between my back drawing-room and
the house of deceased ; on Saturday, when 1 went into deceased’s house, I found
a very bad smell, when the Coroner sent for me, so much so, that I would not
go up stairs; the smell I perceived on Friday in my own house, and on Satur-
day in his, were both disagreeable. I will not take upon me to swear it was
exactly the same smell I had found in my own house. My impression on Friday
night, when I got the smell was, that the cat or the dog had been in the room
and caused a disagreeable smell. I saw the body of deceased that Saturday
night ; I recollect Sunday, 3rd of July; that night I heard quarrelling in the
back drawing-room of deceased ; it was about nine o'clock or after it ; there was
more than one voice ; I did not mind it mueh, for it was of constant occurrence ;
I heard no blows struck ; I have heard a noise as of furniture thrown about the
room before that ; I could not distinguish what they were.

Baron Pennefather—Do you mean to say, that on that Sunday you heard the
noise of chairs ?

Witness—No, my lord, it was words; between that Sunday night and Sa-
turday when the body was found, I cannot say 1 heard noise ; I saw Mrs. Byrne
on the night the body was found; I cannot recollect what she said ; she did say
something to the Coroner ; the jury was empannelled that night; on the next
day, I saw Mrs. Byrne in her own liouse; 1 happened to be in the passage at
the time, and in coming down from the body, after the post mortem examination,
she said, ** Oh, the body had the very same appearance five minutes after death™;
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1 will not swear whether it was to me or the Inspector she said this; I asked
how long Byrne was dead ; she said he died on Saturday, the day before ; she
did not name any hour ; I didnot ask her any more questions ; she left the room
then ; that was all she said.
Cross-examined by Mr. Hatchell—The front and back parlours and drawing-
room are the rooms I generally inhabit in my own house ; my daughter sleepsin
the front drawing-room, and I in the back; Mr. Byrne's bed-room adjoins my
back drawing-room.
; Mr. Hatchell—I understood you to say, that you did not use your back draw-
ing-room every day ? When I come home on week ‘evenings, I may be tired,
and rest myself in the front parlour on the sofa.
To a Juror—It was in my back drawing-room, which adjoins the bed-room
of the deceased, that I discovered the smell; that smell remained all day on
Saturday ; on Friday and Saturday. On Sunday, I had all the windows open:
1 was not much in the room on Saturday, and did not recollect having discovered
the smell until it was brought to my mind. by being sent for by the Coroner,
Mr. M*Carthy, T thought the smell was similar to what I perceived the day
before, on enteriug the house of the deceased. -
Christopher Talt, examined by Mr. Brewster,Q,C.—I was in the employment of
deceased, Mr. Byrne ; I was his only man servant ; I was living with him five
months; he had a drinking bout onee in my memory before the one immediately
previous to his death ; that is two altogether; I remember the races of Bellews-
town ; he went from home to go there; I do not remember the day of the
week he went there ; I remember, he came home on Thursday night about 11
o'clock ; I brought then into the house a pint of spirits ; I brought the whiskey
into the parlour; Mrs. and Mr. Byrne and Vall. Wall were there : nobody else,
he did not appear to me to be drunk ; I did not see him after that till 5 o’clock
on the following evening; it was my habit to go up every morning for his
boots ; I did not go into his bed-room ; the door was always shut; it had a
lock that could not be opened outside withouta key ; I did not go up on Friday 1
morning ; I brushed his coat upon him at 5 o'clock in the evening; he was 4
then down stairs: it was before dinner; I do not know whether he went
out that evening; I did not see him going out, nor I did not let him in;
he went into the parlour; it was in the hall I brushed his coat; he
was not at dinner; it was before dinner I brushed his coat; I did not |
see him again that night ; I cannot safely say that I brought in whiskey that
night ; T went up stairs, I passed by his room; on SBaturday I did not go up to
his room in the morning to get his boots to clean; I brought up spring
water ; I knocked at the door ; no body auswered me; I left the water jug
and went down again; I did not bring hot water for shaving to him on that
morning or through the week, because I was not ordered; 1 did not see Mr.
Byrne on Saturday ; I did not bring in any spirits that day ; I saw Mrs. Byrne
that day ; I saw her in the course of the day on Friday ; she was down in the par-
lour when I brushed his eoat ; I cannot say, whether she dined in the parlour,;
to the best of my opinion she did not ; T cannot say, whether she came down to 1' ﬁ

breakfast or dinner on Saturday ; on Sunday I did not see Mr. Byrne ; I was
at his room door at 10 o'clock in the morning; Mrs, Byrne answered the door ;
T did not take up water that Sunday ; she sent me to Lynch's for a bottle of
wine and a pint of spirits; she did not give me the money for it; I got the
wine and spirits ; Mrs. Byrne was at the parlour door and 1 gave them to her;
I do not know where she went then; I went up stairs again that day about 3
o'clock ; I did not see either Mr, or Mrs. Byrne then; I went for the keys of
the pantry; I knockéd at the door, it was not answered : I remained three
minutes and heard nothing said inside ; I did not get the keys; I was not up
again that day ; I did not see Mrs, Byrne that day; there was dinner In the
house that day at about € o'clock; it was later than usual; I cunnot say
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whether or not it was later than six; to the best of my opinion it was about
six ; one of the young gentlemen brought down the keys. On Monday, I did
not go up to Mr. Byrne's room ; 1 do not remember the youngest son bringing
me down from the room anything on Monday ; I laid cups and saucers for
breakfast ; I did not see Mr. or Mrs. Byrne on Monday ; to the best of my

opinion, I brought up no wine or spirits on Monday ; on Tuesday the bell was '

rung at T o'clock ; I knocked at Mr. Byrne's door and it Was opened; Mr.
Byme's voice answered ; he put out hiz arm and sent me for a pint of spirits ;
it was his left arm ; he gave me money; thc door was opened as wide as to let
the bottle out ; to the best of my opinion it was a pint bottle, but I brought a
quart in ; I bought it at Findlator's ; the bottle was changed ; I delayed about
ten minutes ; I came to _ue ped-rcom door ; Mr. Byrne's voice came to it from
within ; I brought back 3d., he zaid I took my time, meaning I was too slow;
I did not see him at either time 3 he put out his arm to take in the bottle ; the
arm was naked tothe €lbow; I went up in the evening and left cold water at
the door ; it was my custom to leave it at night ; when I went up at that time,
I did not knock at the door ; I went up the next day ; the bell was rung about
11 o'cloek ; the door was opened by Mrs, Byrne ; she gave me directions to get
a pint of rum ; she did not give me money ; I went and brought back the rum ;
Mrs. Byrne took it from me ; she opened the door just enough to let the bottle
in § I went again to the room that day ; to the best of my opinion, I took up a
boiled chicken between 1 and 2 o’clock ; Mrs. Byrne desired me to bring it up }
she gave me that direction about a quarter of an Lour after I brought in the
rum ; I bought the chicken in Camden-street ; it was dressed, and I took it up
stairs ; I was up again at the door that day with water about 7 o'cloek ; T did
not hand anything else into the room but the chicken that day; the door was
opened to the breadth of the tray ; she put her side to the door, the way she
could shut it, and took the tray in ; she put her elbow to it ; I could not see
into the room ; the room was dark ; the window blind was down; to the best
of my opinion I did not go to the room on Thursday ; I bought some straw-
berries ; on Thursday I bought more; I brought them up to the door on
Wednesday, to the best of my opinion, after I brought up the chicken ; I bought
more on Thursday ; Mrs. Byrne took them, she opened the door in the same
Way.

gir. Brewster—Did you see Mrs. Byrne out of the room from Sunday up to
that Thursday. Witness—I did, between Thursday and Wednesday.

Baron Pennefather— What do you mean by between Thursday and Wednes-
day? Witness—It was one or the other of these days; I did not sec her
going to her room or coming from it ; I had some business to the gentlemen’s
rooms, and I heard her voice ; she asked me what I wanted; she was on the
bed.
To Mr. Brewster—I cannot say whether or not I brought any whiskey or
wine to the room; on Friday I went up to the room about 10 o'clock ; some
fish came to the door, and I went up to see if Mrs. Byrne wanted to buy them ;
I saw her, she just came to the door, she looked at the fish; I did not hear
Mr. Byrne's_voice from Tuesday till he was found dead; the fish were three
trout, and the woman wanted 10d. each for them, but Mrs. Byrne said she
would not give more than 1s. for them; the woman left the fish; T went up
for the 1s.. but she said she had no change till next day; she did not open the
door ; I did not go up again that day ; there were rashers dressed in the house
on Thursday; I do not know what was done with the rashers; I saw some-
thing on the tray that I was told was rashers ; I rapped at the door and gave
them to Mrs, Byrne,

A Juror— Whether was it before or after you brought the strawberries?

Baron Pennefather—At first, he said he was not up at all on Thursday, he

8
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afterwards said he had bought strawberries on Wednesday and Thursday, he
did not say, he brought them up on Thursday.

Witness to Mr. Brewster—T'o the best of my opinion, I brought up straw-
hefrles on Thursday; I banded in the rashers on a different day from the
chicken; I cannot say the exact duys I brought in whiskey, there were not
many days but I brought in more or less ; I went up on the evening of Friday
with water ; I sawno body then ; I observed no smell; I observed a smell on
Saturday about a quarter before 1 o'clock ; there was breakfast in the house
that day; I recollect I brought up on that day two cups of tea, and two cuts
of bread and butter, and a bottle of porter ; to the best of my knowledge, I
was not at Mr. Byrne's door before this ; the bell rung, and I went up stairs;
I saw Mrs. Byrne; I did not get any smell at that time ; she was sober;
when she bought the fish, she was sober but tossed; on Friday and Saturday
she seemed sober.

Mr. Brewster—When you went up after the bell rung, recollect yourself,
and tell me what she said to you ?

Witness—She told me to bring up two cups of tea, and the gentlemen sent
up two cuts of bread and butter with them ; she received them from me; I
went up again that day to go for dinner ; I saw her then; she was going down
from her own room ; I met her on the second lobby coming down to where Mr.
Byrne was ; she opened the back drawing-room door and went in ; she gave me
directions for dinner the next day, and then she went into the room : when she
went in, she shut the door immediately ; I observed at that time a smell for the
first time.

To Baron Pennefather—The voice I heard on Tuesday, when he put out his
hand, was not his usual voice.

To Mr. Brewster—The door of Mr. Byrne has no handle ; you cannot open
it with a handle ; she opened it with a key ; I saw the key with her, she took
it out of her pocket ; I did not hear any noise in the room the week before he
was found dead.

Cross-examined by Mr. Fitzgibbon, Q.C.—When I went to Mr. Lynch's I
had not a pass-book, but it was got afterwards. On Tuesday I got the whiskey
at Findlator's. 1 had the money for it that time. I got nothing at Findlator's
but whiskey; he gave me 2s. 6d. for whiskey ; I brought back 3d.; 1 paid
2s. 3d. for the whiskey ; I cannot say that I brought in a bottle of whiskey the
day before that ; 1 cannot say, whether the bottle I got out was one he gave me
on a former occasion, but he gave it to me out of his room by his bare arm. I
am sure it was Mr. Byrne's arm, and I knew his voice—[pass-book handed
witness | —that is the pass-book. 1 used to pay for the whiskey I got at
Lynch's sometimes ; I got it on tick on this occasion. On the former occasion
when they were confined in her room in a drunken fit, liquor used to go up to
them ; they acted in the same manner as on this occasion ; he was not out about
the house in the former fits of drinking, She used to be out, but I have no
recollection of seeing him.,

Baron Pennefather.—You see, they did not act precisely in the same way.

Mr. Fitzgibbon.—Yes, my lord, he saw her out on the former occasion as on
this; we have no evidence that they went outside the house on the former
oceasion. -

Examination resumed.—I saw Mrs. Byrne out of her room and in other
rooms of the house on the last occasion as well as on this. I did not see Mr.
Byrne out of his room; I did not take him up water to shave; I didnot take him
up his boots in the morning; I did not brush his clothes ; I went to the door
and knocked, and was answered by Mrs. Byrne; she opened it; she did not
open it wide; she did not allow me to see in on the former occasion, no moreé
than on this ; she used to take the thingsin in the same way. In the latterend
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of the fit on the former oceasion, Mr. Byrne answered me, not often—about two
or three times at the latter end of the fit,

To a Juror.— That lock is different from the other, it would not stay open of
itself.

Baron Pennefather—Could that door have remained in such a state that it could
have remained ajar, not perfectly closed ?

Witness—It might, my lord, but I never saw it except when closed.

Baron Pennefather—Do you recollect the day Mrs, Byrne was up in her own
room ?

Witness— Wednesday or Thursday.

Baron Pennefather—In what state was the door of Mrs. Byrne’s room on that
accasion ?

Witness—It was as tight as it could be, I am certain of that.

Baron Pennefather—I am speaking, not of Saturday or Friday, when the fish
was bought, or the Tuesday when the hand was put out of the room, but of the
day after that latter day when you went up to the young gentlemen’s room,
and you heard her in her own room, which you say was either Wednesday or
Thursday,—was the door of Mr. Byrne's room then open or shut ?

Witness—It was shut, my lord.

Chief Justice—Did you look at it ?

Witness—1I did, my lord, it was shut as fast as I ever saw it shut,

Catherine Finigan examined by Mr. M*Kane—I was in the service of Mr. and
Mrs, Byrne for three months; I remember Bellewstown races; I know his bed-
room; I was at the door of it the Tuesday after the races; 1 did not know at
what hour; I saw the mistress; she directed me to get ready some rashers; I
got them ready; the boy brought them up; I was not up at that room door
after till the following Tuesday; I perceived no smell in the room or in the
house for that week ; I saw my mistress on Saturday, on the top landing place
at the young gentlemen’s room. She said, she thought she gave me my weekly
money on Monday ; she only gave me a shilling, and in the week she sent the
balance to me afterwards; these two times were the only times I saw her during
the week, the servant boy brought me the balance of my week’s money.

Cross-examined by Mr, Walsh—For the three months 1 was in the service, I
was in my master’s room but once, to clean it out ; the door was always locked
unless he was inside himzelf, when it would be on a half hinge ; I cannot tell
whether, if left to itself, it would remain so or not ; the room was not carpeted.

To Baron Peunefather—I understood the door had a spring-latch, but I do
not know if it had a porter hesides to prevent it being on ajar.

To Mr, Walsh—If he did not make his bed himself, I am unable to say who
made it; I knew of his being confined in the house in a similar manner besides
the last time, about six weeks before it, he was confined in my mistress’ room ;
during that time I did not see her door open ; he kept my mistress’ room beyond
a week ; my mistress was with him during that time in the room.

Arthur Harvey, Esq., examined by Mr, Martley, Q.C.—1 am an apothecary; I
live at Rathmines; I saw Mr. Byrne's body at Rathmines at abouta quarter past
seven o'clock on Saturday, 9th July; it was in the back drawing-rcom, lying on
the back, the head towards the window, the feet inclined to the door ; the head
did not appear to be on the bolster ; Mrs. Byrne was in the room, or rather
met me at the door; Iasked her, who was lying on the bed, she said, it was
Mr. Byrne. 1 went round to the side of the bed, between the bed and the
window, 1 looked at the body and said, he was dead ; she said to me, see what
you can do for him. She had a sponge in her hand and wiped with it the lower
part of the abdomen, and then drew up the bed clothes over the body. The

body was greatly swollen, the face was quite black, the tongue was out, and the
right eye protruded ; the tongue pru!.nui?:ﬁ'

c

beyond the teeth about half an inch,
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the left eye was closed, the lips were swollen, the face quite black; there was
blood issuing from the mouth and nose. I did not take any partieular notice of
the neck ; I did not make any minute examination at that time ; the body was
going rapidly into a state of decomposition. From my professional knowledge,
I should say, he was dead four or five days; I did not examine the body with
such minuteness as to be able fo form any opinion as to the cause of death. I
do not recollect that Mrs. Byrne said any thing else with respeet to her husband;
I do not think I said any thing else,

Cross-examined by Mr. Hatchell —This was Saturday evening; it was not
near night-fall; the body was quite bare as regards bed-clothes; I said, I
thought that it might or must be four or five days; 1 do not mean to say it
must inevitably have been. It is not in my experience or reading to say that a

. body would go into decomposition ie thirty-six hours. I said, the tongue pro-
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truded half an inch beyond the teeth, as far as I could guess; I did not handle
it at all; the only part I put my hand to wasthe leg and hand; the lips were
contracted ; I think the tongue had protruded beyound the lips, I will not swear
positively, from my observation it had; one eye was clozed, the other
protruded. I was five minutes in the room; the body was quite exposed;
there was an inside frock on the corpse and a Gansey frock,

A Juror—You said, he was bleeding from the mouth and nose, could he be
bleeding from the mouth and nose, he having been five days dead ?

Witness—My experience does not enable me to say.

Surgeon James Fox, examined by Mr. Brewster, Q.C.—I am a licentiate of
the College of Surgeons of Dublin; I examined the body of the late Mr.
Byrne, on Sunday, 10th July, the day after he was found dead ; he was rather a
corpulent man; he was not very tall, but a full man; I cannot say as to his
height, about five feet eight inches; I cannot at all guess as to his weight; 1
should say he was a heavy man for his size; from the appearance of the body 1
could not say his age ; T have met him once or twice ; he appeared to me to be
a young man ; the body, when I saw it, was in an almost perfect state of putre-
faction, the heart, the whole body was in the same state ; the upper part of the
body appeared more so than the limbz, the head, legs, chest, and arms, down as
far as the loins, were in a high state of decomposition ; the head and neck were
most decomposed : there was not much difference between the head and neck, the
black colour appeared to decline as it got down to the lower part of the neck;
the face was quite black, the neck equally so ; some parts of the neck appeared
to be a black-bluish blue as it advanced ; green is the first stage of decomposi-.
tion you can see, the black is more advanced than the green. Judging from the
appearances I have seen on the body I must say, I cannot be positive how long
he was dead ; we have not had opportunities of watching the different stages
under different circumstances of bodies in a state of decomposition. I would
decline answering the question ; I could not form a positive opinion. The righf_
eye was very much protruded ; T would hiof say, that was a mark of death by any
particular means. i

Mr. Fitzgibbon objected to the question being put, as it related to the facts
of the case and not to the witnesses scientific knowledge as a surgeon. The
Court ruled, it was a legal question, and Mr, Fitzgibbon requested a note to EIBt .
taken of his objection. , 3

Question repeated—Is protrusion of the eye generally considered to be a mark
of any particular kind of death, by scientific men ? g

Witness—The protrusion of the eye does take place in strangulation, but not
to the extent in this case,—here the protrusion was more apparent than rml;.i_
the eye was protruded between the lids ; I would not infer, it was from stran-
gulation. I can account for the protrusion of the eye. The body generally was
in a state of gaseous decomposition, and if the eye does not protrude from Vio-
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lence, it must from something else. There is air collected in the cavity of the
eye, which presses the eye-ball out. With reference to the left eye, the lids
were closed, and the eye had a reddish appearance.

; Mr. Brewster—As to the difference between the two eyes, would not putre-
faction produce the same effect in one eye as in the other ?

Witness—I have on my mind two cases. Only one eye protruded in each
case, from the same cause of decomposition, In this case, decomposition appears
to have taken place more on one side than on the left, and consequently the
right eye was more likely to protrude in this case.

Mr. Brewster—With reference to the tongue, how was it ?

Witness—It was protruded and flabby. The face and neck were much swollen,
the body generally swollen. I think that was the result of decomposition.

Mr. Brewster—The tongue, you say, protruded,—is that a mark of any par-
tieular kind of death ?

- Witness—The tongue, if protruded, and thick and black, is looked on as a
mark of death by strangulation ; but in this case, it was thin and flabby. I do
not conclude, therefore, that it was a mark of strangulation.

Mr. Brewster— Was there any positive discharge from the mouth, head, or
nostrils ?

Witness—There was a reddish thin serum, and the air escaping, came up by
bubbles, the body lying on the back,

« Mr. Brewster— Was, in the post mortem examination which you made, the
blood fluid or coagulated ?

Witness—1 cannot say it was blood. The heart was empty, and the vessels
of the brain were perfectly empty. i

Mr. Brewster—You cannot answer any thing about the blood ?

Witness—I should say it was fluid.

Mr. Brewster—Is fluidity of the blood eonsidered a sign of a particular death ?
' Witness—In some cases it is. The opinion 1 entertain myself is, that the
blood coagulates: in one case I decidedly met it ; but “ one swallow makes no
summer.”’ ! ;
‘- Mr. Fitzgibbon objected—You ought not to get out from this witness the
opinions of other men. : " .
‘' Cross-examined by Mr. Hatehell, Q. C.—Assuming that the body had lain
‘somie time on its face in a warm bed, you stated that the upper parts had a
‘black hue ;—would not the gravitation of the fluids in the body ereate that dis-
coloration ? and would not that contribute to the protrusion of the tongue or eye?

Witness—Certainly.
< Burgeon Andrew Ellis; examined by Mr. Curran—I am a member of the
Royal College of Surgeons in Ireland, and one of the examiners. I have been
eonneeted with hospitals and schools of anatomy in Dublin for the last 15
years. I was called out to Rathmines to attend the post mortem examination.
‘Surgeons Fox, Mitchell, and Mr. Harvey were in attendance. I took down the
mnotes on that oceasion ; the smell was most.offensive; this was on Sunday, 10th
‘July ; the body presented the appearance of being much swollen and dis-
coloured ; the face, neck, chest, and part of the arms were much discoloured ;
“the face and ears and upper parts of the neck were perfeetly black, the lower
“part was of a dark green ; there were maggots in the vicinity of the nostrils and
angles of the mouth; the appearance of the head and neck was indicative of a
‘very advanced stage of decomposition,

“ My, Curranz=_That was not the answer to my question. The question I asked
you was, whether the colour you observed in the head and neck, and the ad-
“wyunced state of decomposition, are the usual appearances presented in a body
which died from natural causes ?
% Mr. Hatehell objeeted to the question. The source of inquiry in this case

is this, having given the gentleman as a competent witness to give an opinion
c2
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generally on the cause of death, to ask that question in reference generally to
the appearance presented.

Baron Pennefather—Without deciding whether the question’proposed is legal
or not, I think the only question which it concerns us to have an answer to is,
whether the appearances that he saw would lead him to a conelusion as to the
cause of death ?

Examination resumed by Mr. Curran—I observed both eyes, the right eye
protruded, it advanced forward beyond its natural situation ; the left eye held
very much its natural position; it appeared rather full ; it was necessary to
separate the lids to get a view of the eye itself; the lips and teeth were se-
parated, and the tongue protruded between the teeth half an inch; the face
was tumefied and perfeetly black ; the vessels of the eye were distended with
blood ; I saw a sort of bloody mucus or serum coming from the mouth and nos-
trils ; 1 cannot say there was any thing that could convey the idea of a stream ;
I observed the hands, the fingers were pressed up as it were in a state of semi-
flexion ; however, there are so many joints concerned, we cannot properly apply
the term ; I saw feeces on his person of rather firm consistence.

Mr. Curran—From all the appearances of the body that you have described,
what would be your opinion as to the cause of death ?

Witness— What I would infer is, that he died in a eonvulsive struggle ; but
what gave rise to this convulsive struggle, I am unable to determine. The
protrusion of the eye and tongue, the expulsion of the feeculent matter from the
bowels, and the curved state of the fingers, indicate that it (the struggle) took
place immediately before death.

Baron Pennefather—And you said, you cannot say what was the cause of his

| death ?

Witness—I cannot as a medical man.

Baron Pennefather —Could you take on you to form an opinion from these
appearances, and stating as you have done, that the deceased died in a convul-
sive struggle, whether death was produced from natural causes simply ?

Witness—Under the head of natural canses do you include disease ?

Baron Pennefather—Yes, of course, and spirituous liquors ; I mean without
violence from another’s hands.

Witness—There is one thing that might give rise to these appearances. If
a person died in an epileptic fit, such appearances might be present, and putre-
faction, supervening upon an individual having so died, would in a great degree
account for the symptoms I have mentioned.

Chief-Justice—Am I to understand that as a qualified answer ?

Witness—Yes, my lord, putting the things I have heard out of view alto-

ether.
3 To Mr. Curran—I was present at the examination of the body ; the appear-
ance of the body was healthy with respect to the viscera.

Mr. Curran—Taking the internal appearance of the body as healthy, the
absence of any appearance of disease, and the other appearances of the body
when you saw it, could you come to an opinion, whether or not, the convulsive
struggle might be produced by epilepsy?

Witness—I think it is possible to be the case. If 1 heard, that Mr. Byrne
was subject to epileptic attacks, and was a member of that jury, I would give a
verdict of acquittal in the present case.

Mr. Curran—To what would you attribute the death of the deceased from
the several external appearances you saw at the post mortem examination yot
attended, from the facts of the case non-medical. :

Mr. Hatehell objected—it must be on medical questions alone, the witness
must give his opinion.

Baron Pennefather—He is to give his opinion from what he saw, from the
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examination of the body ,and the appearances presented to him, either to the sense
of his sight, or smell, or any other sense. Now Surgeon Ellis, following that
rule, and confining your observation to the appearance the body presented,
answer the question.

Witness—I could not form a positive opinion, but my conjecture would be—

Mr. Hatchell —Oh, Surgeon Ellis, we do not want your conjecture. Give
us your opinion or nothing.

Mr. Curran—The witness, being a medical man, is perfectly at liberty to a
Fonjecture. No medical gentleman’s opinion in such a case is more than a con-
Jecture.

Baron Pennefather—I do not see how we can expect a decided and positive
declaration from this gentleman. Every opinion partakes, in a certain degree,
of the nature of a conjecture. He may give it as his opinion, and you may
examine into the cause of it afterwards.

Mr. Curran—What is your opinion, from what you saw only—the external
and internal appearances—what is your opinion was the cause of his death ?

Witness—My opinion is, it was the result of violence. But that opinion
does not amount to an absolute conviction in my own mind,

Mr. Curran—Could protrusion of the eye to the extent that you saw it be
the result of decomposition ?

Mr. Hatchell objected to the question.

Baron Pennefather—I think that is a fair question. One witness has sworn
that it was the result of decomposition. I do not think that the counsel for
the Crown are bound by a single answer.

Mr. Hatchell—As contrasted with former evidence, I yield.

Witness—I do not think it could. First judging from the anatomy of the
parts connected with it. It is held in a bony socket, by four museles of strong
texture. Next, the aptie nerve also would tend to prevent its protrusion from
a trivial cause. Next, the socket contains a good deal of fat, and fat is not a
substance that runs quickly into decomposition. Although I have a good deal of
experience in anatomy, I never saw it, or read any author that has described it
as the result of decomposition.

Mr. Curran—Could it be the result of gravitation?

Witness—Oh, certainly not.

Mr. Curran—Could protrusion of the tongue, to the extent you saw it, be
either the result of putrefaction or gravitation or of both.

Witness—I never saw protrusion of the tongue arising from either cause, and
from the consideration of this particular case, 1 am brought to the conclusion,
that it was not the result of putrefaction or gravitation, I think it is exceed-
ingly improbable. 1 do not think the tongue protruded by the operation of any
mechanical process, by the head for instance lying on the face,—and in the case
under consideration, when I saw the subject first, it was lying on its back, and
the tongue out—it should have returned to its place if the protrusion was the
result of gravitation. What I wish to convey is this, that if the tongue were
influenced by the laws of gravitation, it should bave receded, when the subject
was placed on its back. If we admit the principle in one case, we must admit
it in the other.

Mr. Curran—Taking every appearance of the body into consideration, the
eolour, smell, and so forth, how long in your opinion was Mr. Byrne dead before
that Sunday ?

Witness—I think four or five days. 1 state that as the minimum, the
maximum might be afove a week.

Mr. Curran—Was the blood coagulated ?

Witness—No, it ran out freely when an incision was made across the scalp,

Mr, Curran— What is your opinion with respect to that ?

Witness—In cases of sudden death, it is a general rule that the blood does

7}\_
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not coagulate. I am not prepared to say, whether or not the blood coagulates
In cases of persons dying from epilepsy, as I never saw a person so dying,
examined after death, In persons strangled or hung, or choaked, 1 would
expect to find it fluid. There was a shirt and a web waisteoat on the body 3
I do not know whether they were discoloured or not, I paid little attention to
them ; Tleft them to Mr. Fox, I am therefore unable to give any testimony of
importance with respect to the clothes, u

Mr. Curran—With respect to the foeces which you said were hard or solid,
what opinion would you come to from that? 0

Witness— That they were expelled in consequence of a violent convulsive
effort before death.

Cross-examined by Mr. Fitzgibbon, Q. C.—As I collect your answer, you
say that your conjecture, not amounting to a pesitive conviction, is, that the
death was caused by violence ?

Witness—No, that was not what I said. I said it was my opinion, but it
did not amount to a convietion in my mind, that it arose from violence. = Any
violence so as to interrupt respiration might induee it.

Mr. Fitzgibbon—Then your opinion, such as it is, is that the proximate
cause of his death was obstructed respiration ?

Witness—Not the proximate cause in a physiological sense.

Mr. Fitzgibbon—But I mean the proximate external eause ?

Witness—The stopping of the motion of the heart, and of the functions of
the brain, were the proximate cause. i et

Mr. Fitzgibbon—DBut your opinion is, that the violence which caused his
death must bave been so exercized as to obstruct respiration

Witness—Yes ; if violence were used at all. That I take as an hypothetical
question, .

Baron Pennefather—That is, as 1 understand you, either strangulation or
suffocation would produce it ? =
~ Mr. Fitzgibbon—Now, as I ‘understand you, what has led you to that
conclusion is the protrusion of the eye and tongue, the expulsion of the feeces,
and the incurvation of the fingers ?

Witness—These are the leading appearances that brought me to that con-
clusion ; these and an excessive putrefaction of the head and face as compared
with the abdomen, which usually runs into decomposition sooner. I have seen
many cases of death by intoxication ; I have read of some; it would not cause
the four appeararices I speak of.

Mr. Fitzgibben—Suppose a person retiring to bed, and found dead in the
morning, and that death clearly traced to drunkenness—could that beget any of
these appearances that have led you to your conclusion ? rasi

Witness—I have read a case since the inquest, but I think it is not a con-
clusive one ; it is doubtful whether or not the death was caused by intoxica-
tion only. T would not expeect protrusion of the eye and tongue in a death by
intoxication, unless it ended in convulsion, it might cause these effeets ; but
. convulsion is not the very commonest way of going out of the world when
death is caused by intoxication. I was never present when a person was dying
. of intoxication, The third appearance I observed was the fingers being inflexed : |
1 cannot swear positively as to the thumbs being inflexed; 1 would not form |
. any strong deduction at all from the thumbs being inflexed, if not supported by
. other symptoms, and if it were not one of a group of other appearances.

Mr. Fitzgibbon—Suppose you had, together with the flexion of the thumbs,
also protrusion of the eye and tongue—would you say, that flexion of the thumbs
was a symptom ? e

Witness— Yes; I would infer, that that person died convulsed, whether that
eonvulsion was produced by violence or not. A

Mr. Fitzgibbon—Did you ever try to bend your thumb to the palm of your

nd and keep your fingers straight ?
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Witness—If you illustrate it, I will tell yuu—(hw.ﬁtn*)

Mr. Fitzgibbon—I think it does not require illustration ; did you ever try fa
do it 2—ifnot, try now ?

Witness—I am not aware I ever made that interesting experiment (laughter).
[Here Surgeon Ellis bent his thumb as requested].—Now, Mr. Fitzgibbon, thern
is a demonstration for you—(laughter).

Mr. Fitzgibton—Do you do that without an effort ?

Witness—No, not without an effort ; the will is concerned.

Mr. Fitzgibbon—Yes, but a very slight effort of the will. Do you not think,
that if you had not a very strong determiation in your own mind to act contrary
to the will, that the fingers would follow the thumb?

Witness—They might, although they are moved by independent members.

Mr, Fitzgibbon—You have read Dr. Oxton’s Treatise on Intoxication and its
Effects ; 1 believe I may say, he was a man of skill and authority ?

Witness—I do not recollect hearing of his name, till Mr, Walsh told me of it.
In 1833 1 was a surgeon ; I think the Medical and SBurgical Journal is an excel-
lent publication, it is in that, Oxton’s cases are contained ; I will not swear L
read all that volume, but I will swear I read all Oxton’s cases, after the inquest,
not before.

Mr, Fitzgibbon— Mind, that is one good book you did not read before the
inquest—(laughter).

“ Case b, was a woman of the name of Mary Robinson. In February, last year,
her husband, fearing that the child which she was nursing might suffer from her
intemperate habits, had it seut to nurse, on which she became so disconsolate, that
to cheer her, he one evening presented her with a bottle of spirits ; and of this, she
and a neighbour took one or two glasses before going to bed. Her husband, who
glept in an adjoining room, waking at three in the morning, ra-:ollﬂntmg that he had
left the bottle in a cupboard in her bed-closet, and fearing that she might rise and
take more of it, went to remove it out of her reach, when he found her streiched
u;mn the huJ with the bottle empty in her arms, and herself unconscious and breath-

%h eavily. I was soon after called, and found her in the state described. A little
“of

e liquor stained the bed- cluthes.. but whether spﬂt or vomited could not be
known. She died in a quarter of an hour after the visit. At three in the afternoon
of the same day, another medical gentleman and [ were desired to inspect the body,
m order to report the cause of Robinson’s death.  The surface was then generall
very pale, with the exception of the lower part of the face, which was slightly livid,
and the lips, which were blue. The mouth was twisted alittle to one side, the mﬂgu-a
E:she._l out between the front teeth which were clenched on it, the Pmtm:lu:.g part

ing livid ; the head was somewhat swollen, with an appearance of anxiety about
the eountenance.”

Mr. Brewster—I do not know whether this is legal or not.

Baron Pennefather—I have great doubts of it; I have already ordered beds
for the jury for one night, but if this goes on, they must be ordered for the nemnd
nighty if not for mghtaeen—(hugﬁter].

Mr. Fitzgibbon—I cannot cut it short one second, my lord, but I wﬂl give
no unnecessary delay.

Now, Surgeon Ellis, there is a death from drunkenness.

Witness—I think it is not so clear, that it was from drunkenness only, [
mean it is not a satisfactory case ; it is an equwucal case.

Mr. Fitzgibbon—Do you mean to tell me, it is not satisfactory as to the death
of the person by drunkenness ?

Witness—The answer I gave, my lord, was extorted by counsel from me, I
do not like to appear an advocate one way or the other; I can give a reason
why 1 do not consider it satisfactory. The husband and wife were on bad terms ;
they did not sleep together ; the husband took the child from her lest it should
be injured, and gave her a bottle of whiskey. I can conceive it possible, that he
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might have balf strangled her, left the empty bottle in the bed, and went for a
doctor, thinking she was dead.

Mr. Fitzgibbon—On your oath, is that your opinion, your serious belief, of
that case ?

Witness—I did not think I came here to swear to the death of that person.
I cannot form an opinion on it ; I neither admit nor deny it.

Baron Pennefuther—He is not satisfied, that sufficient caution was taken by
the surgeon, to establish the fact that it was drunkenness she died of, and he
thinks the surgeon might be imposed on. 1 think that to be his opinion.

Mr. Fitzgibbon—Mind, he was present at her death ; she was alive when he
came, consider that and say, do you abide by your answer, that she might have
been first strangled by him, and that then he went for a doctor?

: Witness—I said he might have half strangled her, and then have gone for a
octor,

Mr. Fitzgibbon—Listen to another case.

Case 8. A.W. came home one night in April last much intoxicated. as was his
usualpractice. Before he could be got to bed, he became sick and vomited a little,
and afterwards, small quantities through the night. During the first part of the
night, he was restless, slept litile, and when awake. appeared confused, and unable
and unwilling to give any account of his feelings.  After this. he took more spirits;
and toward morning. became very cold and fell into what was conzidered a sound
gleep; but as he was goon observed to breathe heavily, and could not be awakened,
his relations, becoming alarined, called me in at nine o’clock. His chest began to
heave convulsively; he threw out his arms rapidly, withdrawing them as suddenly ;
the lips became blue, and in a few minutes he expired. Some spasmodic twi
ings of the muscles of the face were noticed, an instant or two before death.

Inspection of the body was allowed in twenty #ix hours after.

The thumbs were drawn in to the palms of the hands. The face was slightly
livid and swollen. The tongue was pressed against the incisor teeth,

Witness—It is an isolated case, and I cannot draw any conclusion from it.
A vascular sealp is usually present in a case of death by drowning, it might ac-
company death by drunkenness, it might be present in any case that would
determine blood to the head.

Mr. Fitzgibbon—In that case, a vaseular scalp was present. Now, did you
ever dissect a body, the death of which was caused by violent suppression of
breathing from without,—I include in that, drowning, suffocation, and strangu-
lation,

Witness—Not to my knowledge, I may have done so in the course of my dis-
secting without knowing it.

Mr. Fitzgibbon—You may look at a clock and not know the hour. I ask
you for a scientific answer.

Witness——Not that I know of.

Mr. Fitzgibbon—Then I may say, you do not know what effect a death of
that kind would have upon the heart.

Witness— You would be wrong in drawing such a conclusion. I perfectly
understand the subject as well as if I did. A man may be a very good astro-
nomer and never have lived in the moon,

Mr. Fitzgibbon—And you believe that to be an answer to my question *—
Allow me to tell you, that you are not entitled to open you mouth in that box,
unless in answer to my question or in explanation. Did you inform yourself of
the effect of drowning on the heart ?

Witness—If you mean, did T make experiments, I did not; but as far as read-
ing and understanding the functions of the human body, I did inform myself.

Mr. Fitzgibbon—Well, by reading, what is the effect of strangulation on the
human heart.
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»  Witness—If strangulation be carried out to death, the heart will cease to
beat.

Mr. Fitzgibbon—It requires no doctor to tell us that. When that heart has
ceased to beatand when you come to cut it, what is the effect of that mode of
death on its contents?

Witness— Blood will be found in the right aunile ventricle of the heart of a
person hanged, the left ventricle will be empty. I never dissected a person’s
heart who had been hanged ; I have read many treatises on the subject, Taylor,
Watson, and Beck., All these books treat of death by drowning and obstruction
of respiration, the result is, that in these cases, there will be an accumulation of
blood to the right side of the heart, the left being empty. In warm blooded
animals, the heart is similar to the human, as a general rule, they discharge the same
functions, and the same effects will follow from the strangulation of them as of
a human being. All the books enumerated before treat of it ; I read Coleman
on suspended animation, a great many years ago, it is not much read now, he
gives experiments on the drowning of cats and dogs.

Mr. Fitzgibbon—Do you know, that he tells you; the left ventricle of the
heart is never empty when death is caused by one of these three means ?

Witness—He does, but I think he was mistaken.

Mr. Fitzgibbon—Do you believe he tried the experimentsjhe relates.

Witness—1 suppose he did.

Mr. Fitzgibbon—Are you not as sure as you are that any other authority has
stated truly?—Have you here the three authorities you have enumerated ?

Mr. Brewster objected to this line of examination. The jury have no means
of estimating the relative merits of these authors. We are not medical persons;
the books may be very good or very bad; their authors may be very skilful eor
otherwise.

Mr. Fitzgibbon—The witness has stated that he never saw the heart of
a drowned person dissected. He has said, his opinion is founded on what he
has read in books, and I wish to refer to these books,

Baron Pennefather—It is not altogether from books. The opinion of a
surgical man is formed from analogy, from what he observes, partly from books,
and partly from the opinions of those with whom he is in the constant habit of
intercourse,

Mr. Fitzgibbon—He says, it is founded on books, and I am entitled to ask
him what books, with a view to his credit as a witness.

Baron Pennefather—He has answered that question, and referred you to the
books. Is he to carry them in his pocket, and are we to examine him on them ?

Chief Justice—Is he to be prepared to submit to such an examination ? You
will find it very difficult for professional men to come forward and give evidence
in a court of justice, if they are to be submitted to such examinations.

Mr. Fitzgibbon—He ought to be sure that his opinion is well founded before
he gives it. 3

Chief Justice—So he is; he gives it according to his skill and judgment.
Your own sense, Mr. Fitzgibbon, will show you to set limits to the examination,

Examination resumed—In cases of natural decease, the left ventricle is empty
of blood, and there is seldom much in the right either. Both the ventricles of
the heart of the present subject were empty; but there is no difficulty in the
explanation. It is a general rule, when putrefaction is carried on to a consider-
able extent, the gas which is generated thereby presses on the heart. In this
particular instance the gas was contained within the pericardium, and the blood,
being fluid, was expelled by pressure. I found it in the scalp. When it is
expelled from the right auricle of the heart it goes into the lungs; it does not
go into into the aorta; that would be anatomically impossible. I would not
expect to find blood in the heart of this subject, when putrefaction had so fully

!
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set in, and the blood fluid. None but an ignorant person would expeet it.

I did not find it very close to the heart, but towards the surface of the body.

Mer. Fitzgibbon—Is it not through the aorta the blood is sent back to the lungs?

Witness—Certainly not. The aorta is not connected at all with the right
ventricle. 1t is by the pulmonary arteries the blood passes to the lungs,

Mr. Fitzgibbon—Well, when the blood is driven out of the left ventricle,
does it not descend by the aorta ?

" Witness—No ; on the contrary, in the first instance it ascends. (Laughter.)

[ Mr. Fitzgibbon was about examining the witness with reference to his depo-
sition on the Coroner’s inquest, but the Court ruled, that course could not be
adopted unless Mr, Fitzgibbon made it evidence, and had it read, which he de-
clined to do, as the evidence was so prolix.]

Mr. Fitzgibbon—I believe the four medical gentlemen who were examined
at the inquest dizagreed on the matter, : :

Mr. Brewster objected to the question, and said, I will produce Surgeon
Brassington, and not Surgeon Mitehell ; but if you call for him, he shall be in
Court to be examined,

The Court ruled the question could not be put.

A Juror—I think you said, that it is your opinion, that the marks on the body
were produced previous to death, and that it was in a convulsive struggle he died,
and that that convulsive struggle might be produced by epilepsy? Would the
previous habits of the man, drinking as it has been deposed to here, lead
to epilepsy ?

Witness—It might, if he were subject to previous attacks. !

Baron Pennefather—Would you consider these habits would lead to an at-
“tack of epilepsy in a healthy subject ?

Witness—1I am unable to answer that question, my lord.

Baron Pennefather—You eannot say it would not ?

Witnese—No, my lord; I think it improbable in a person not predisposed to
fits, but I cannot swear positively.

‘Re-examined by Mr. Curran—Was there any colour or appearance or smell
“of spirits of any kind in the stomach ? :

' ‘Mr. Fitzgibbon objeeted, as he said, he had asked no questions as to the con
tents of the stomach.

Baron Pennefather——He did examine as to the state of the viscera, and the
Crown have a right to ask as to the state of the stomach. i

-4 Question repeated—There was no appearance or smell of spirits in the stomach

Baron Pennefither—Do you mean to say that there was no appearance in
“stomach of his having taken spirits lately ? )

U Witness—Yes, my lord.

Baron Pennefather—Your opinion is, that he was dead some days?

Witness—Yes, my lord; and putrefaction having set in, all spirits and smell
of spirits would vanish by that time. s

To Mr. Curran—The liver was healthy. -

Surgeon George Brassington examined by Mr. M‘Donagh—1 am a surgeon;
I saw the body of Mr Byrne ; I saw a portion of the post mortem examination.
The body was lying on a bed, part of it turned round on the face. This was
Saturday night, 9th July, at 11 o'clock ; I took hold of the left arm near the = =
wrist, and turned the body round on the back ; the head and neck were swollen
and very dark-coloured ; the head was more so than the neck ; theright eye was
projecting ; the left eye was covered by the lid ; I did not observe the back at
all ; there was a web shirt on the body ; I did not observe any thing upon the

- shirt'; the examination I made of the body was but cursory; I expected to
return again to open the body ; I did not till next day; I took hold of it by
the sleeve of the shirt, and turned it round ; the body was dead some days: I
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ﬁwoulcl not venture on an opinion as to the number of days; under the ecircum-
stances of the case, protrusion of the right eye might be accounted for by de-
composition ; as to my medical opinion, protrusion of the eye is considered by
writers on the subject as one of the signs of strangulation ; I did not particu-
larly observe the eye; I only saw the body again for a very short period on the
day after; I was not able to form an opinion as to the cause to which his death
was referrible, [This witness was not eross-examined. ]

Dr. Harrison, examined by Mr. Brewster -1 am a surgeon and professor of anae
tomy and surgery, in Trinity College; I was professor of anatomy in the College
of Burgeons in lreland for several years; I have been in Court during the exami-
nation of the three last witnesses especially ; 1 attended carefully to the appearances
they have described ; I should attribute the protrusion of the right eye to the effect
of muscular action previous to death ; itisimpossible, I think, it could proceed from
gravitation ; and decomposition, according to my experience, would have a totall
opposite effect, as, whenever the human eye undergoes that change it becomes
in the socket, but never prominent. The protrusion of the tongue must have proceed-
ed, I think, either from a convulsive muscular effort before death, or have been pro-
duced mechanically after; decomposition does not produce it, according to my
experience. | have examined a great many bodies who have been hanged, when
it was the custom to send criminals to the College of Surgeons for dissection. I
have also seen three or fonr whose deaths were caused by drowning, but I do not
recollect having seen any who died by suffocation. Taking all the circumstances
I have heard deposed to here as to the appearances of the body, the eyes, the
tongue, and fwces, I have come to two conclusions—first, that the body was dead
“ﬂfﬁ‘,ﬂﬂ’“ ; secondly, that he died suddenly, the death being attended with some
convulsive struggle, but whether from an epileptic or apoplectic fit, or from any
other eause, itis totally impossible for me to form a coujecture. If the body had
been examined at an earlier period, the causes of death would have been more
easily discoverable, becauseif it bad been produced by suffocation, by means of stop-
ping the nose and mouth, or by a ligature or strong pressure being npiiiud to the
‘throat, you would see the marks; but all such marks are done away, by the body
undergoing decompocition ; or if it were caused by epilepsy or apoplexy, we are
in the dark algo from lapse of time, as the brain, in which, in such a case, we shiould
‘most probably have found some disorganization, was in such a state of decomposi-
tion that no evidence could be drawn from it. In all cates | have examined of
persons hanged, and I have seeen a great number, the blood was fluid, and conti-
nued fluid. The blood of those who die rather suddenly, in intoxication or epi.lepsy,
is not, according to my experience, ever found fluid, and does not apparenily differ
from that of a person meeting an ordinary death. I recollect having seen a person
in B;lgfnt-ulmt Hospital who was brought in rl;{lth& pelice * dead drunk;” T'ex-
ami the body of Lﬁa man, and found it generally rather healthy as to strocture,
except that there was that appearance of the liver which drunkards present, but
whic*:l does not necessarily shorten life ; the general appearance was not similar to
that of those who died suddenly from violence.

- Mr. Brewster—Are bending of the fingers, protrusion of the eye and fongne.
ns=nal appearances in the bodies of these who died by intoxication ? -

Witness—It is a fact in medicine, that in cases of intoxication, the records of

‘dissection are very various, and this indeed is to be expected. Many persons die in
intoxication, and there is no injury of any organ observed, #o much so, thata
recent authority conceives, that persons often die in imuxinn%mn_merelj from the
poizonous effect of spirits on the brain, without producing any disease or change
of strocture, something similar to & doze of opium.

Baron Pennefather—Does intoxication cause convulsions or fits?

‘Witness—If a child who has had epileptic fits becomes a drunkard, it is exceed-
in :':]pt to lead to a perpetuation of these fits, and a repetition of them at short
intervals,"and in one of these fite, death may oecur. I cannot answer the question,
whether intoxication necessarily makes men epileptic ; I am not aware of the fact.
It leads, of conrse, to disease of the brain, and to apoplexy; this is a common
effect, and frequently, the death stroke of the drunkard is by apoplexy. .

To the Chief-Justice—The blood in that case would not be found fluid, accoid-
ing to my experience,

e gt T
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Cross-examined by Mr. Hatchell, Q. C.—I believe the cireulatin i
brought into a very excited state by in?u:imﬁun 7 i

Witness—Y es.

Mr. Hatchell —Would not that call into action an apopletic disposition, and
would lead to an epileptic fit, which would be al:lmmppncr'l];nd by lhi::émmnv:ﬂsiuntg“
__ Witness—Not necessarily, nut always; it does occasionally happen, parlicularly
if there was auy tendency to epileptic fits in the earlier parts of hfgf

Mr. Hatchell—Now, a man that has been drinking ardent spirits two or three
?Mh in a state of beastly intoxication, lying in a bed, would that bring on such a

t as that he might expire in convulsions 2

Witness—It might, and 1 think in such a case, you would have some evidence
of the canse of such an effect in the stomach, or in its contents.

. Mr. Hatchell—But these evidences might have disappeared, if the drunkard died
in a fit of intoxication, in consequence of a corrupt indulgence in liquor ?

_ Witness—I would expect to find the bed-clothes or the dress saturated with the
liquor, or the stomach filled with it.

Mr. Hatchell—After a lapse of time, do not the cases in books show that all ap-
pearances and smell of alcohol disappear ?

Witness—Not constantly; I believe that liqour was found in some of those cases
to which allusion has been made, the fact is sometimes as you have stated, but it is
not in my own experience.

Mr. Hatchell - Suppose a man of extreme drunkenness lying in his bed, and
having no one to attend to him, he being turned on his face in a helpless state of
nsensible intoxication,—is it not possible, nay probable, that he would suffocate
himself ?

_ Witness—I have heard of such cases, but never knew of them in my own expe-
T1ence.

Mr. Hatchell— Do not yon know, that cases are put down, that such persons are
suffocated by falling in the street or vomiting ¢

Witness—Yes ; there are cases recorded, that persons lying on their back and
discharging their stomach may be choaked; I have heard of such cases, but have
not suqﬂllhem; the latter is a case put by an eminent man j I do not think that it
1= S8100e.

Rilr. Hatchell—May not very eminent men differ in opinion on any subject ?

Witness—Unquestionably ; in law or physic. Medicine is an uncertain science,

Baron Pennefather--You said, thatin apoplexy, the blood does not continue liquid,
a8 it does in death from hanging and lightming. Youn have heard the evidence
given in this case, and I ask you, is it consistent with that state of the blood and
the length of time which elapsed after death before the body was found, that this
man might have died of apoplexy?

Witness—I have a difficulty in giving an answer, because the state of the blood
has not been aceurately detailed by the witnesses. The length of time that passed
allowed the blood so to transude through the various parts of the body that I feel
great reluctance to give a posilive answer. The importance of the question makes
me the more cantious. Drunkenness may end in apoplexy—that is one species of
fit. The length of time that has elapsed has ereated such an effect on the brain,
that it could not be ascertained by the examination of the brain whether he died of
apoplexy, epilepsy, or other causes.

aron Pennefather—Well, then, there iz the state of the blood, which has been
decsribed as fluid in the scalp. Does that state of the blood forbid the supposition
of death by apoplexy brought ou by drinking, or any other cause ?

Witness—That is an important question of a serious nature. It is almost too
important to hazard any thing more than a mere opinion. But I would say, that
these appearances are not the ordinary appearances of apc-&laxr. 2

Baron Pennefather—It is because of the importance of the question that I putat
to an intelligent witness like yourself 7 :

Witness—As far as my experience goes, I have not known blood to remain fluid
in apoplexy. But in the case before me, there has not been much evidence of the
blood Eeing fluid. Blood may remain finid in the small vessels in the scalp,
come out tinged with serom, and not perhaps be pure blood; and yet, in some
other parts of the body, you may find solid, coagulated blood ; and I therefore have
not sufficient evidence as to the state of the blood in different parts of the body, 0
as to give that solemn question a positive answer,
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Baron Pennefather—I agree with you, that that matter has not been examined
with such minuteness as the case requires.

Seergeon Fﬂ-r-,._ re-examined—The blood was ]_ignid in the scalp, and it ap ared
not to be contained in the vessels of the heart ; it transuded from these vessels into
the scalp. There was no blood in the large vessels of the heart, either coagulated
or otherwise. There was a reddish serum about the scalp, and it appeared to me
to be transuded blood from a suspended body. I did not examine farther than the
vessels about the heart and brain. There was no blood in the arteries. In taking
out the heart, we generally take the precaution of tying the arteries. In this case,
it was so destitnte of blood, that I took it out withont taking that precaution. Blood
becomes fluid in decomposition.

Surgeon Ellis, re-examined by Mr. Brewster—I was present when Surgeon Fox
made an examination of the brain and parts about the beart of the deceased, There
was no blood in the vessels of the heart. From the sealp it poured out in a fluid
state; it was thin, black blood—the kind we generally find when a subject is putrid,
and where there has been sudden death. I did not see a particle of coagulated
blood at all. This might have been produced by decomposition to a certain extent.
It is put down, that when blood coagulates, it liquifies again when decomposition
gets in. It is utterly impossible to set limits to putrefaction.

To Mr Hatchell—Winter and the open air are unfavorable to decomposition ;
a close room and summer are favorahle. I think it would be liguified in the cavity
of the heart. Pressure would drive it away from the cavity of the heart. :

Surgeon Harrison, re-examined—I have heard what these gentlemen have said, |
The body was in such a state that it would be difficult to decide from the state of |
the blood whether he died from epilepsy, apoplexy, or violence, because all evidence |
respecting the brain is taken away from us. Decomposition produces great altera-
tions. Putrefaction always tends to soften all the tissues, and it will have also a |
great effect on the blood ; it takes a long time,! however, to liguify perfectly blood
that has been coagulated ; it would be impossible to give a decided opinion how
long it would take, in this climate, for blood to liquify ; 1 should not expect it in less
than ten or twelve days.

Cross-examined by Mr. Hatchell-—Suppose a body to be in a state of continned
intoxication and insensible from drunkeness, lying on a bed in a room locked up,
without any ventilation, in which any ventilation had not been admitted for along
period, covered up with clothes, and having died, suppose from drunkenness, what
would you say wight be the earliest period, decomposition would take place, from
your own esperience ?

Witness—1 have often seen decomposition et in in thirty-six hours, and some-
times in less, particnlarly about the abdomen ; the fieces being in the bed with
him would tend to accelerate putrefaction.

Dr. Geoghegan, Professor of Medical Jurisprudence in the Royal College of
Surgeons, examined by Mr. M:!Kane—I am a physician and a member of the College
of 8 ns in Ireland ; I have examined the stomach and part of the small ictes-
tine of the late Mr. Byrne, which were placed at my disposal by Surgeon Fox,
under direction of the Coroner ; I have also submitted to examination a portion of
a sheet, stated to have been part of the latter on which the head of deceased lay.
The stomach was empty, with the exception of a small seed, which appeared to be
a strawberry seed ; the stomach bad no smell of liquor, nor any odour, except that
of putrefaction ; tiu:jl;lrﬁcn of sheet exhaled a faint odour of fermented liguor ; the
stomach was in anadvaoced state of decomposition; its lining or mucous membrane
was of a uniform dark red color, and presented no traces of ulceration or corrosion ;
the stomach had been opened ; I cannot determine, whether the seed was taken in
along with food, or was introduced after death; its presence in the organ affords
primd facié evidence that it was conveyed there as food.

Cross-examined by Mr. Fitzgibbon—I have observed the &l‘ﬂs‘reunf putrefaction
in a large number of bodies; 1 have been in Court during the whole of this trial,
and have heard the circumstances under which the body of deceased was placed
after death ; considering them generally, I should =ay, they were favorable to putre-
faction ; I could not form any opinion, from the state of the stomach, how long de-
ceased had been dead ; [ have examined the viscera of an individual from twenty-
eight to thirty hours dead, (the thermometer at the time having been at 60<)
which were, [ should say. more advanced in putrefaction than the stomach of de-
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ensed. I received the stomach on the 11th of July ; Mr. Fox stated, that it was
that of Mr. Byrne ; I also examined the portion of sheet, from which I obtained
the soluble or extractive matter of meat (a matter similar to that contained in the
gravy of meat), common salt, and traces of fatty matter ; these substances were
what I should have expected to have found if I had heard that the sheet had been
vomited upon ; the odour of liquor which it exhaled eounld not have been other than
faint, after an exposure of three or four days to the open air in summer time ; the
protrusion of the eye was undoubtedly prodnced by putrefaction; I may mention, that
I have satisfied myself by personal observation since the inquest that putrefaction
can produce it. 1 obtained a subject, and placed it in circumstances favorable to

utrefaction ; on the sixth day, the eyes became rather prominent; on the eighth

ay, the right eye still more prominent, and the left actually ﬂrﬂtﬂldﬂd; 1 then
dissected the parts under water in the presence of other medical gentlemen, and
demonstrated the existence of air amongst the muscles of the eye-socket. I am

| decidedly of opinion, that the presence of air wonld be sufficient to cause protru-

gion ; I should observe also, that in death by strangulation, or hanging, protrusion
of the eye to the extent described as having been witnessed in Mr. Eirnne'u case,
if it ever oceur, is excessively rare ; from my own observation and readi %, I have
not known an instance of one eye only having been Emtruded in strangulation ; I
can coneeive it possible on<hypothetical grounds, where strangulation is accom-
panied by suspension, that is in hanging; in that case, it would depend on the mode
of pressure of the ligature ; the pressure on the great venous trunks of the neck
might be removed at the side of suspension, and consequently the protrusion of
the eye at that side (according to the opinion which I entertain of its mode of
production) would not take place, If the mouth and nose were closed, asin a
person lying on his face on a bed, one eye only would not be protruded.

By the Chief-Justice—How do you account for the fact that protrusion had taken
on one side, and not on the other:

Witness—From the body having lain on that side, and consequently, the blood,
which is the most putrescible of the fluids, having gravitated to that side. It is also
explicable by a circumstance observed during the post morfem examination, which
did not appear in evidence, .

Mr. Fitzgibbon--Does not the body, in a state of putrefaction, generate gasand air 7

Witness—Not generally, the evolution of air depends on the temperature and
the canse of death ; in a warm temperatare air would be generated.

Mr. Fitzgibbon—The beginning of July was very warm. :

Chief-Justice— Suppose the body recumbent on one side, and that the pressure
which cansed death was applied to the side which was uppermost, would that pro-
duce gmtru.wiun of the eye of that side to a greater extent than in that of the
other :

Witness—Tt is possible, my lord, but it is necessary to state, that by pressure
exerted in such a direction, it would be exceedingly difficult to close the air

assage.
& T{)gi'h‘,lr. Brewster—What I have stated, as to the protrusion of the eye is the re-
sult of observation. The subject which I examined was a still-born child ; on the
eighth day the left eye protruded, the right eye was prominent ; they both showed

~ marks of having left their natural position ; both had changed their position on |
the sixth day, but in a different degree; I did not dissect them till the eighth |

day ; the eyes continued to project, the protrusion oceurred on the eighth day ; I
will not undertake to state ncsitirel{ as to the day on which the eye first began to
project, I think on the fourth day ; I took notes on the last day of observation j.1

did not note the appearances as they occurred, but have: a perfect recollection of ¥

the facts. The body, when 1 commenced my observations on it, had undergone a
species of modified putrefaction, or rather maceration ; the subject examined was
born on the previous day, and had died before birth; a still-born child becomes
trid more rapidly than one which has come to maturity, lived for a day and then
ied ; I should say more rapidly, but cannot state much more so; I was rather
surprised at the slowness of putrefaction in the subject which 1 submitted to ex-
amination ; I observed first, prominence of hoth eyes, and then d];mtruaa-:-n of the
left. Anthors state, that the body of a child putrifies more rapi
‘man. : !
Joseph Finnamore examined by Mr. Corran—I am an inspector of pollWﬂ:
Rathmines,—I recollect the 9th July; I wes in Mr. Byrne's house; 1 saw
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body about half-past 11 o’clock at night ; I was there next day at the post morlem
examination ; [ 'Ea'liem, he had & shirt on him on Saturday night ; it was great]_j'
coloured with the appearance of blood all round the neck ; I toock no notice of it
when 1 first saw it.

To Baron Pennefather—I got possession of the shirt on the 15th July.

To Mr Curran—I found the shirt then on the bed; I do not know when it was
taken off the body ; I was not in at the commencement of the pest morfem exam-
ination.

Surgeon Fox, re-examined by Mr. Curran, as to the identity of the shirt—I took
a shirt off the body before the post moriem examination; I believe, that was the
shirt I gave to witness; I could not be positive; it was coloured with a reddish
fluid mostly on the right side ; the left side appeared rather clear ; the back of the
shirt contained greenish marks ; I would say it was marked by the process of de-
composition ; I cannot be positive that hutﬂ sleeves were on the shirt ; it strikes
me that one was deficient; I was brought next day to see it, and the tail of the
front part appeared to have been taken off ; as well as I recollect, in making the
post mortem examination, I threw the shirt about ; I got the shirt 1 gave witness
on the bed ; I could not say it was the same shirt.

Examination of Inspecior Finnamore resumed—The shirt wanted an arm and
also the front tail. (Laughter.)

[The Court did not consider the shirt identified. ]

1 recollect seeing Mrs, Byrne in her own house on the Sunday of the post mer-
tem examination ; we had some conversation.

To Mr. Hatchell—I did not threaten her or hold out any inducements to her;
she was in custody of the police.

To Mr. Curran—=S8he said to me, that he died on Saturday, some time in the day ;
that she heard a guggling noise in his throat, and that she called in one of her sons
and sent for a doctor ; she did not say what he died of,

WJames M’ Carthy, Esq., examined by Mr. Martley.—I am Coroner for the County
of Dublin ; On Saturday, 9th July, I saw Mrs. Byrne; she made a statement,
committed it to writing; she came into the parlour; she was told she wasin
custody ; I cautioned her not to say anything that might criminate herself; 1 took
down 51& statement made by her ; this is written in my own hand writing.—% On
Thursday last Mr. Byrne sent the boy for a quart of whiskey, and the boy handed
it to him. Mrs. Byrne said, he died on Friday between one and two o'clock ; she
said, she slept in lus bed on Thursday and Friday night last.” I read that over
to her afterwards. -

Cross-examined by Mr, Hatchell.—I took down this at about half past eleven
o'clock at night, in her own house ; 1 had seen her twenty minutes before thatin

own room ; she was then, as if she had been after drinking, but not immediately,
and I did not ask her to sign this paper, as I considered that she answered in an
extraordinary manner; she appeared to be in an aberration of mind ; to a stranger
she would appear collected.

Mr. Hatchell—In fact you considered you did not know what she was saying.

Mr. John Hood examined by Mr. Brewster.—I knew Mr. Byrne for 20 years in-
timately well ; T was in the constant habit of intercourse with him ; I saw him
frequently, he used to call in to see me ; I never knew him to be subject to fits of
any kind ; 1 heard of his death on the 9th July ; T went up to his house; I saw
Mrs. Byrne ; I asked her, where the key of Mr. Byrne's tin case was? She said
she them not, that he kept them himself, that they must have fune astray in
the room ; 1 do not recollect at present anything else that passed then; I was
there next ci]ai; she was on the lobby of the room where she slept; one of
the police d me ; I went up to Mrs. Byrne to bring her some turpentine that
she might shake it in her own room to keep away the smell.

To Baron Pennefather.—This was Sunday, my lord, about 4 o'clock; 1 con-
sidered she was sober but frightened ; she trembled.

The case for the crown here closed, and at that advanced hour of the evening,
half past 6, the defence was deferred till the following day.

e Jury were not permitted to separate, but were allowed beds and refresh-
ment in the Enniskillen Hotel.

Chief Justice—Let the jury be taken proper care of ; let them have comfort and
respectability, but no conviviality. The jury were then escorted in charge of the
gpecial constables to the hotel.
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Second Day.— Tuesday, 9th August, 1842,

This important trial was resumed this morning. The excitement seemed to have
increased, and the vicinity of the Court-house was crowded at an early hour,

At a quarter past ten, the Judges took their seats on the bench. Mr. Peel, son
of Sir Robert, Lord Cosmo Russell, and Mr. Parker, occupied seats next the
Judges thronghout the day.

The prisoner having been placed at the bar, the names of the Jury were called
over and the case proceeded with.

Mr. Hatchell, Q.C., in addressing the Jury on the part of the prisoner, said—
Gentlemen, in this case I am counsel for the Prisn-ner, Mrs. Ellen Byrne ; and this
case now comes before yon for final adjudication. Gentlemen of the jury, I think
it but right to say, that we are fortunate in this circomstance, that the case here
has been conducted on the part of the Crown, by the officer of the Crown, in a
manner of which we have no right to complain. It was perfectly well known, that
the subject of this trial had been previously investigated; and I shall only speak
of it as having been so investigated in a novel and extraordinary manner, unpre-
cedented, perhaps, in the history or annals of the law. I shall make no observa-
tion on the mode or manner of that investization, or the species of evidence which
was permitted to influence the decision of that case. I will only say, that it is
quite impossible for any person that observes passing events, and it must, and I
am sure did, strike my learned friend who conducted this prosecution, that the
consequences of that verdict were prejudicial to my client—that it had been a sub-
_}ect of a T]:rul:r.r delusion ; that it must have affected the neighbourhood of that

ocality where it occurred, and to ‘'such an extent, that justice, perhaps, could not
be done if persons living in the neighbourhood were allowed to assist in the inves-
tigation of this case. It is fortunate, therefore, and I now eongratulate my learned
friend and my client, that I address a tribunal, selected for the investigation of
this case, who, I am perfectly satisfied, will come to the consideration of it with
minds prepared to consider it only upon that which they are sworn to do, upon
the evidence that has or shall be produced in this Court. Gentlemen, you are to
decide this case npon your oaths, aceording to the evidence, and nothing else;
and when [ see the jury that are empannelled in that box, men of station, respect-
ability, intelligence, and experience, I have no hesitation as to what will be the
result. I have no hesitation in saying, that you will come to the eonsideration of
the case, unaffected by anything you have heard out of Court, and uninfluenced by
any feeling but to do justice between the Crown and the prisoner.

Gentlemen of the jury, I have adverted, as I have already said, to what occurred
elsewhere; I trust, therefore, on that subject, I have said enongh, and that we shall
proceed to examine this ease according to the principles of law and its rules of
evidence, which are the best protection for our lives and properties.

Gentlemen of the jury, the charge against the unfortunate prisoner at the bar is
a charge of the highest offence known to the law. It is a charge of murder, and
as it has been well observed by my friend, Mr. Brewster, of an aggravated species
of murder—the murder of a husband by his wife.—(The prisoner here became
greatly affected and sobbed aloud). —Permit me to say, that this is a principle well
recognized by the rules of the British law, that the more atrocious the crnme
charged is, and the more abhorrent to the natural feelings of our nature, the mora
improbable it is that it has been perpetrated ; therefore, except you are satistied,

beyond all reasonable doubt, of the guilt of the party charged with the offence, I

tell you, and 1 am sure I will be borne ont by the high authority of the Court,
that you are bound, not justified only, but bound by your oath to acquit that per-
gon. That is one prineiple of the law. Permit me also to observe this, t{?“
in arriving at that conclusion you are here not to be governed in the consideration
of the verdict by the rules that determine verdicts in civil cases. In a case between

subject and subject, a juror may balance the evidence and consider the preponder-
ance of evidence on either ﬂig . They have to decide between party and party,
and to give their verdict on that side on which the evidence p derates. The
rule is different in cases hetween the Crown and the subject; in criminal cases,
you must be fully and fairly satisfied of the guilt of the party before you can con=
vict. Itismota doubt of the innocence you are to entertain, butit must bea
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conviction of the guilt; and if yon have a doubt of that guilt, and if your mind is
not brought to a clear and satisfactory couviction, you are bound to acquit the
prisoner,

Having said so much, let us see what is the issne you have to try. The case—- -

and that 1s not uncommon in a charge of this description—wears an extremely
novel appearance. Gentlemen, in order to_constitute the crime with which the
prisoner is charged, first, it must appear, whether that crime has been committed
at all. The charge here is, that this man died a violent death, and by the hands
of the prisoner. Before you look to or consider the question by whom or by what
hand that violence, if any existed, was committed, you must first consider, whether
there was violence at all committed. If there was no violence committed, you have
nothing to do with the case. I speak under the correction of the bench. If it
was a natural death, then there was no need for the prosecution. If that man died,
not by exterior violence, or if his death was not the result of violence, if it was na-
tural, arising from some cause—{rom accident, from self-suffocation, from any other
circumstance, or if it were a natural disease of any character, kind, or description—
if thus his death happened, there is an end to the prosecution. Your minds must
be satisfied beyond lE-'lt doubt I have suggested to you, and you must come to the
conclusion, beyond all uncertainty, that Ee died a violent death, before you consider
the oceasion by whom or by what means he suffered that death. The material
issue and important inguiry, I have no hesitation in saying, in this case is this,
whether you are satisfied upon the evidence you have heard, and the evidence you
shall hear, whether that man met his death by violence imposed by another, or
that he died a natural death, or from accident, self-suffocation, epilepsy, apoplexy,
or any of the numerous other incidents that attend our nature, ‘That is the ques-
tion, and if you entertain a doubt on the subject, that consideration alone entitles
the prisoner to an acquittal. Gentlemen of the jury, you may surmise what you
like, and conjectures may be afloat, and suspicions entertained, but it is not by
surmise, suspicion, or conjecture, you are to take away the life of your fellow-
creature. It must be on evidence, full, fair, and sadsfactory; that is the broad
?-rcmnd on which your evidence must rest; that is the basis upon which you must
ound your verdice; it must be sound and satisfactory evidence that you act upon,
and nothing else. That is the law in criminal eases. I adopt the principle stated
by my learned friend, there can be no question of it. Now, in considering that
most important question, I think I may with safety also state, under the direction
of the Court, that if it should appear in the evidence, even as it has been given,
which I insist, it does appear here, that there is contradictory evidence arising upon
the medical testimony as to the cause of death, that if that contradiction exists,
and that you are satisfied of that contradiction, and that it is not fully and satisfac-
torily accounted for and explained, my client is entitled to an acquittal. Gentlemen
of the jury, of that prineiple 1 think there can be no guestion. That has been
laid down in some of the first law anthorities of the land, and has been the result
of the consideration of a case which was one of considerable notoriety. In advert-
ing to what [ have been stating, the preliminary, and in this case, the only question
to be tried was, the cause of this person’s death. In every case where there is a
charge of homicide, it has been wisely, and necessarily, and fairly laid down as a

reliminary consideration, that yon must prove a murder committed, before a party
1s put upon his trial for the fact. You must prove that the person charged with
having been killed, was, in point of fact killed, and killed by violent means, And
one of the first eriminal lawyers of his day, Lord Hale, lays it down that “mno pri-
soner shall be convicted of a homicide unless the body be found ; and that no man
shall be convicted of stealing unless it is proved, that a felony was committed.”
And then the case goes on to show, that the principle necessarily required, on which
to proceed, even where the body is found, and though the indication of a violent
death be manifest upon it, is this-—that still it shall be fully and satisfactorily
proved, that the death was neither occasioned by natural eauses, by accident, or by
the act of the deceased. The case I refer to was that celebrated case the trial of
Spencer Cowper, (reported in the State Trials,) who was ?nacl for the murder of
Sarah Stout. That case was fully argued. The most eminent medical men were
examined, aud the decision was—that a doubi having arisen on the conilicting evi-
dence as to whether the death of the deceased was cansed by her own act, or by
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amﬂm+tﬂt:]¢1dﬂﬂts or the act of another; that doubt alone was the ground for an
cquittal.

Gentlemen, to maintain a case of this description, the Crown are bound to

rove their case fully and satisfactorily. The evidence necessary in a case of this
d is of two descriptions—direct and positive evidence, and circumstantial evi-
ﬂsnce: In this case, there is no direct evidence of how that death was occasioned.
Permit me here to call your attention to the evidence of every one of the medical
men examined : that on that body, thus found in the place where life expired,
there was no trace or mark of exterior violence on the person. The object of this
investigation of those medical men was to discover the cause of that death. To dis-
cover whether it was natural or by violence. They examined every portion of the
daqeased man, and on no portion of his body was there any mark or trace of ex-
terior violence, that is the ordinary evidence in ordinary cases that comes before a
court of justice in every day practice. Here, I say, there is no direct evidence
whatever from what cause that death ensued. Then they resort to circumstantial
evidence—and the circumstantial evidence, as to the cause of that death, rests upon
the opinion of those medical persons. It is a matter of opinion, not from facts put
together, but from opinions arising from the indices or circumstances that ap-
red before them connected with the person of the deceased. Has there, I as
en no difference of opinion even between the medical men examined on the
part of the Crown !  What is the evidence that the Crown has produced 7 Where
18 the satisfactory evidence which in this capital case, they have laid before the jury
1n order to convince you that there is no doubt but this man died a violent death ?
Where is the satisfactory evidence from which each and every man of you must be
satisfied of that without doubt 7 It is not that a majority of you should be satis-
ﬁeda—!.hat eleven of you should be satisfied—but every one of you must be satis-
fied without doubt that that death was eansed by violence, and not by any of the
natural canses suggested. Those medical men differ with each other—and, there-
fore, on the principle of the case to which I adverted, there ounght to be an
acquittal of the prisoner.

Without meaning to go minutely through the evidence of the five medical men
that have been examined, I think it is perfectly plain, that after all their examina-
tion of the body of the deceased—after all their consideration of the question, not
one of them was able to arrive at that conclusion, on which your verdict onght to
be founded, or can tell what the canse of death was without a doubt. Not even
Surgeon Ellis, who, tlmth a] Parently an unwilling witness, and who came there
with a prepared course o reagmg on the subject, conld positively say so ; because
when he was pressed, he admitted, he could not come to a positive conclusion to
his conviction, that he died a violent death.

Now, what are the grounds on which these medical men suggest to you that he
died of a violent death 7—(I am now confining myzelf to the evidence of the medi-
cal men)— what is the evidence ? the protrusion of the eye and tongue, and the
state of the blood, which appear to be the principal governing ecircumstances in
the case. The putrescence is also adverted to by them, and by the counsel for
the Crown, for the purpose of suggesting that the body must be dead for a certain
time, and thus they endeavour to eke out circumstantial evidence as connected
with the attendance of the prisoner on the deceased, and to show, that he must
have been dead some time—that she was aware of that death, and ought to
have communicated it.

But as to the appearance of the body which I have adverted to, how stands the

Eical witnesses 7 Dr. Fox says he could not state there was
the slightest evidence of a violent death—his opinion was to the contrary. And
being, of course, asked his opinion with respect to this predominant appearance
of the tongue and eyes, and the state of the blood he accounted for it on a
rent principle than that of violence, and says that it has arisen in natural cases of
death from the state of the body and decomposition.

Why, Gentlemen, I would say, that without having ﬂ.ng better evidence than
these appearances, without a physician or wr%fmu being able to arrive at a con-
clusion on them, but resting on opinion only, if such evidence remained uncontra-
dicted, the jury would not be safe to convict on such evidence, becamse from the
appearance of the body, a violent death might have taken place.
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The next medieal man that was examined is Dr. Ellis. 1f I recollect his evidence
right, (and you will go with me in it) when first he gave his testimony, he could
not account for the nature of the death, whether it was a violent or a natural
death. His qualified opinion was this, that the appearance of the body would be
evidence of a muscular struggle, that when he died, he died of a convulsive struggle,
a8 though even natural death may not be attended with a convulsive struggle,
which may be the case in epilepsy, apoplexy, and in the various other diseases to
which our frame is suhject. Dr. Ellis being, by the examination of counsel, worked
up to give his evidence, did arrive at the conelusion, that in his opinion, it was a
violent death; but he hesitated afterwards, and qualified his answer, that it did not
amonnt to a conviction on his mind, that he spoke as to the best of his opinion,
that he only thought it was a violent death; that was the extent of his opinion,—
and then, to sustain that opinion, he was examined as to the appearances of the
bedy. Now, do not forget, that he eame here to maintain that opinion to which
he had pledged his oath on another oceasion ; his professional skill and character
were at stake; they were pledged to that opinion he had given; he proved, he felt
80, and he had studied to maintain that opinion, and he thought it his bounden
duty to maintain it in this Court. You cannot forget, that one of his Prim;ipnl

unds for that opinion, which was a perfectly false and fallacious opinion, was,

t a violent death must have taken place, because he found the tongue partiall
E‘ﬂtru@m:'l through the teeth. The second was, that the righl: eye was protruded.
He relies on this, that there must have been convulsive and violent death, and that
it could not arise from natural causes; he had pledged himself to that opinion be-
fore being informed of the case which was opened to him on his cross-examination ;
he knew that his opinion was made public; tg thought, that opinion had influence
in another place ; he thought it necessary to maintain it; he had prepared himself
to maintain it here ; and he found himself so trammelled by that opinion, that he was
aot shaken by the case of May Robinson, where all the witnesses concurred in
the opinion that it was a case of death by drunkenness, in the awful position in
which he stood, upon that solemn oath he had taken, with the sulject of inquiry—
of this important and awful inguiry under his eye, he did endeavour to maintain his
own n})imun and professional character by one of the greatest absurdities that ever
came from the mouth of a medical man. Itis disereditable for any professional man to
o so; it would be more honourable, more independent, more to the advantage of his

‘character, to say, ** I was mistaken; I was not aware of that case, of that authority ;

I retract that opinion ; and 1 do say, he might have died a natural death, though
‘the tongue and the eye protruded; I am satisfied they ought not to govern e,

and I confess I may have been mistaken.” Would not that he an honourable, fair

course for a professional man to pursue? But noj; he came into that box, and
what was his answer to Mr. Fitzgibbon, as to the case which was the subject mat-
ter of consideration of the whole medical world, for the instruction of the whole
medical world?  Here was a case brought forward from one of the first sources of
authority in the city of Edinburgh, from a man of the first eminence, writing for
the profession, where his character was at stake, his professional knowledge known
and appreciated, and acted upon ; that able and distinguished man gives a case for
the consideration of the medical world, which was thus stated ten years ago, never

‘questioned, never made a subject of controversy, but that these appearances might

be the phenomena of drunkenness ; and what is the idle, the absurd, the ndiculous
~answer of Dr. Ellis?—that probably it was not a case of natural death from

drunkenness at all, but the case perhaps of a man having murdered his wife!

That is his obhservation on his oath, in that box! s 4

What are the facts of the case ? The man leaves his wife nursing her child—she
gets ion of a bottle of spirits—the man thinks, that danger may arise, he
- gets from his bed and visits his wife—he finds her, having exhausted the spirits in

the bottle, in a state of beastly intoxication, in danger of her life—he sends for a

médical man——she dies from kenness almost immediately—the ease 18 inves-

tigated in the presence of her friends and family, and is known to the medieal

~world. It is treated as a case of drunkenness, and all the indices were found in

the case of that woman analogous to what were found in this case; and because

+it countervenes with what he wishes to impress upon you, that he is infallible as

~to his opinion, he has the assnrance to say, that was not a case of drunkenness.

" He presumes, that murder had been committed in that case, and that this
D2
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eminent _ghysicia.n was grossly imposed upon. [ will, therefore, put Surgeon
Ellis's evidence out of the question ; he cannot be relied upon, he is a partizan in
this case. Whether his feelings are enlisted in the canse of the relatives of the
late Mr. Augustine Byrne, or from any other motives, or whether for the protee-
tion of his own character, I care not. "I say, he was a partizan in that box, and
gave his evidence as such. And if any thing could mark that more than any fact,
it 1s t_hi:t,—-—ﬂumﬁmh&r the awful issue that we are trying—remember t'lirnl;. on
his opinion, gravely and deliberately given on his oath, was depending the life of
a human being; and when he was asked, if he had examined any subject that died
of strangulation, he said, no—of suffocation, no—of drowning, no. Then said m
lﬂam?d friend, you derive your opinion from what you read and not from expen-
ence: Yes, said he; but a man may be an astronomer without living in the
moon. Was that answer ereditable to a man in his position? 1 say, therefore.
that T am not mistaken in putting forward Dr. Ellis as a partizan in this case, and
as giving partizan evidence, however influenced he may be, so to say, in such a
case as this, his evidence shouldbe rejected altogether.

Who then was the next witness called? Surgeon Brassington was next called and
examined, and I need notadvert to that gentleman; he gave his evidence, calmly, fairly,
and, like a professional gentleman, he zaid he conld not tell the canse of death; he
said, the protrusion of the right eye might arise from decomposition, but he was
not able to give any opinion as to the cause of death; he found no marks of vio-
lence on the body ; iu his opinion, the body might have lain there two or three
days m a state of putrefaction ; but he gave an opinion with respect to the time for
decomposition, and ecantiously and Smperl}' said, that there could be no fair limits
set in giving an opinion as to the decomposition. Here is the third witness for
the Crown. Does he make the case elear to you beyond a doubt that he died a
violent death? Does he not contradict Surgeon Ellis, and corroborate Surgeon
Fox, the first witness called for the Crown ? The next witness called was Dr, Harri-
son. There is no question that Dr. Harrison is a most eminent man, and a
very distinguished member of society in his profession. He fills an important
office in the College of Dublin, and he is, no :!ﬂuht, an able man; but, let it be
recollected, that Idr. Harrison was acting upon the report of others. He gave an
opinion upon the subject, with respect to a body he had never seen. It is not
pretended, that Dr. Harrison ever inspected this body ; but, after all, when it came
to be investigated, and by one of your lordships, it turned out, on a most important
point of the case—the state of the blood—he could not give a decided opinion, be-
cause all the blood had not been examined, and it turned ont npon re-examination
of the persons who inspected the body, that a great portion of the body had not
been examined with that view, and ]gvr. Fox, 1 think, stated, that if part of the
blood was coagulated it would become fluid when putrescence had taken place.
And yet you are called upon to say, that Dr. Harrison contradicts Surgeons
Fox and Brassington, who did see the body, and that you should be in-
clined to draw the conclusion from his statement to you, that there was a violent
struggle in this case at the time of the death. Why, there cannot be a doubt, that
if a party died of apoplexy, and the body was examined, the very evidence would
appear that appears in this case. It is not my intention to advert at any length
to this medical part, but I beg to call your attention to this work in my hand (Dr.
Dease on Medieal Jurisprudence). 1 asked him questions with respect to this
book ; he was perfectly conversant with the work; he admitted its conclusions.
Now, here is an extract. The writer says:—* I have been frequently called onin
cases of death where poison was supposed to have been given, and after the most
accurate anatomieal investigation I never could decide, the appearances were o
ambignous. Should this appear extraordinary, it ought to be remembered that in
all cases of sudden death (particularly if the deceased was of a full habat) the body
swells, and suddenly turns putrid.” Do not forget, Gentlemeny the evidence that
was given with respect to lh’(lr. Byrne, that he was a man of corpulent habits.
That he was a man addicted to drinking fits, there can be no doubt, and, having &
predisposition to apoplexy, the probability is, that he died of one of its convul-
sions. The writer proceeds to say—* Althongh this event may,in ashorter ime,
take place, and in a more extensive way, where J)Olﬂﬂ!l has been administered, yet
this is a matter involved in so much doubt, and depends so much on contingency,
arising from season, situation, and various other circnmstances, as to render it of
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little weight in deciding on =0 important a point.” Does not this show, to any
ordinary understanding, that, in various instances, extravasation, a most important
phenomenon, will take place in one body, and not in another 7—and yet, with this
opinion before you, Gentlemen of the jury, you are called upon to find a verdict,
at this was a death caused by violent means, and by the hands of the prisomer
at the bar. This book goes on to show—* Poisons -utya]'l kinds induce E‘llllilllﬂ‘n u-
trefaction, and =o do spirits, when dronk to such excess as to caunse death.” is
book then goes on to deseribe the state of an unfortunate woman who terminated
her life in a fit of drunkenness, and 1 will read it for you—* 1 remember the case
of a woman accustomed to drink spirits in such guantities as to be almost conti-
nually drunk ; the woman was found dead in her room. [ was called a few hours
after; she was then so putrid that [ smelt her below stairs. On examining the
body it was horridly inflated, bursting with putrefaction. The scarf skin peeled
off with the slightest touch.” 1 asked Dr. Harrison if he ever knew a case of
this description, he said, probably it might occur, but he had not known such a
case of his own experience; but he ruuﬂ of them, and they might have occurred.
The writer then proceeds-—* On opening the stomach, an alaceous smell, or that
of garlic, was extremely perceptible. This convinced a gentleman present that
arsenic had been administered. It was in vain I informed him, that arsenic, unless
exposed to the action of fire, was inodorous. The family became alarmed—doubt :
and terror seized them. Providence directed me to a closer examination, and 1
found a box of assafeetida pills (which she usually took from time to time) in the |
window. This immediately so struck me, that I turned ont the contents of the -
stomach into a basin, and found a pill undissolved. [ need not mention from what
mmpending misery a hushand (who was the person suspected of having poisoned
her) was saved.” Now, in the present case, the deceased, having lain on his face,
ight be choked or suffocated from the smell or contents of his stomach when he
had thrown it up. The next witness, then, was Dr. Geoghegan, who had exam-
ined the stnm:,wl:— his evidence is very important, when he examined it, it was
empty, but he found in it a small seed, which he thought to be a strawberry seed.
' aron Pennefather—A small seed, he said.
Mr. Hatchell—Which he thonght was a strawberry seed. ]
Baron Pennefather—1}id he say that ? i
Mr. Hatchell—Y es, my lord. 1 will pass that for the present, but it is a govern-
ing point in this case. The eloth that was under his head he stated had a strong
odour of fermented liquor, and there was found in the stomach, particles of com- i
mon salt and fatty matter ; that was the result of the experiment he had made. |
You will see hereafter the great importance of this evidence; but what is his
evidence on the subject matter of medical opinion? Gentlemen, you saw Dr.
Geoghegan in the box, and it occurred to me, he gave his evidence with a consi- "
derable degree of acquaintance with his profession. What did he say from his |
experience on another part of the ease 7 Why, that he had known bodies to be | -
decomposed in twenty-eight or thirty hours after death, (and T will satisfy you, be- | :
yond all doubt. that putrescence, decomposition, and bodily corruption must have "
arizen, under the circumstances of this case, in twenty-four hours), and, as to the i
protruding eye and tongue, Dr. Geoghegan said, he had no doubt on earth, that it
was the effect of decomposition, and not the effect of any convulsive struggle at
the time of death. How has Dr. Geoghegan supported his opinion 7 He tried |
the thing by actnal experiment. He was aware, that there was a difference of
opinion on the question, and he had since had a subject and examined it, and he
| was borne out by that examination, that protrusion of the eye and tongue was
5 attributable to decomposition alone. What is the evidence here? why, that the
. right eye was protrnded, and the left compressed. What was the position of this
| nnfortunate man ? He was lying on his right side—his right eve was next the
. bed, and the probability is, tl{s.t putrefaction was produced by the filthy bed on
l which he was lying, and the gravitation of the fluids towards that portion of his
L |
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person. Every one of the circumstances connected with the appearances, as de-
rived from natural death, show that the causes which Dr. Geoghegan attributes to
producing this effect in this eye, were putrefaction and decomposition alone.
Having observed on the evidence of the medical men, I will dismiss that part of
the case with this observation. This is the circumstantial evidence on which the
Crown relies to persuade you that that was a violent death, They ground their
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case upon that hypothesis founded upon that evidence, contradictory as it is—
inconsistent as it is; and I may venture to say, that, on that evidence alone, no
jury on earth would convict a person of a capital offence ; for it is impossible, that
that evidence, according to the known principles of the law, could be satisfacto
to any tribunal. But, Gentlemen, there is this known principle of the law witl
reference to that cireumstantial evidence, and every circumstantial evidence, that
if the case which is made out on such circumstantial evidence can be consistent
with any other hypothesis besides the h pothesis on which the conviction is
sought to be grounded, the jury are bound to acquit the prisoner, and not act on
such evidence. To make circumstantial evidence satisfactory proof, the facts must
be consistent with the hypothesis songht to be established, and with that alone,
exclusive of and inconsistent with any other mode that cenld be devised ; so, to
und a verdiet for a conviction on the hypothesis from the circumstantial evi-
dence that this was a violent death, I say, on grounds of law, it must be inconsis-
tent with every other canse. It was on this principle that the case of the murder
of Mrs. Stont was decided, becanse it was not circumstantial evidence, exclusively
consistent with that hypothesis alone: it was consistent with other hypothesis—
namely, that the death oceurred by aceident, or self-destruction, or other natural
causes that might be suggested ; and here, if death eowld have arisen by accident,
apoplexy, or other causes, though the doctors agreed that one cause of death
might be a violent one, I say, that the hypothesiz is not sustained, and that you
cannot find a verdict on such a hypothesis. 1 will read, in support of that view of
the case, this passage from Starkey's Book on Evidence. He says :—* It is essen-
tial, that the circumstances should be of a conclusive nature and tendency. Evi-
dence is always indefinite and inconclusive, when it raises no more than a limited
robability in favour of the fact, as compared with some definite probability against
it, whether the precise proposition ean or cannot be ascertained. It is, on the
other hand, of a conclusive natnre and tendency, when the probability in favour
of the hypothesis exceeds all limits of an arithmetical or moral nature.” So, you
see, Gentlemen, it is on proof, and proof alone, and not on probability, however
at, that you will be warranted in finding a verdict of conviction here. That is
aid down by one of the highest anthorities in the land as the governing principle
in criminal cases. The hypothesis here is put forward on the evidence of those
medical men, differing with each other, and three of them contradicting the prin-
cipal witness, who took upon him to give asiece of testimony, that this was a
viplent death. The sole gquestion to be decided in this case 15, whether this death
was a violent or a natural death ? and T would say, Gentlemen of the jury, with
great respect, that that preliminary question being disposed of, by your not being
able to find that it was a violent death, and your not being able to find that, with-
ont l}:].l'lﬂ'}lt-, that it ought to terminate the case, and that I am entitled to an ac-
mittal.
¢ Now, Gentlemen, having disposed of that part of the case, T am perfectly aware,
that, independent of the medical persons, my learned friends for the Crown, and
your lordships may say, that there is other circumstantial evidence in this case which
applies to this 1ssne. he first issue is, was there aviolentdeath, and the only evidence
applicable to that is the evidence of the medical men, who must first establish a
violent death. No matter how inconsistent, incongruous, mysterious, or suspicious
the conduct of the person sought to be charged is, I say, that is a consideration
you are not to enter into. The guestion is, did he die a natural or violent death? If he
died a natuaal death, I ask why should this poor woman be put on her trial 7 She
committed no offence. My learned friend for the Crown fairly said, yon are not
to try her for drunkenness. Her conduct, let it be strange, stupid, let it be even
apparently inconsistent, (though I will satisfy you that it was not). Gentlemen, the
circumstances of the case were uncommon, unprecedented almost, and singular
beyond all previous experience. I am now adverting to the other eircumstances
of the case. 1 was endeavouring to show, that unless a violent death is established,
there is nothing in the case. But here is a question for the jury. We have an in-
fmitable doctor, an infallible professional man, Dr. Ellis, who gives a probable,
gualified opinion ; but none of the other medical men can venture to goso far; they
explain all appearances on another hypothesis, and on other grounds; they say, the
grounds on which they rest their evidence is, that there are no marks of violence,
no evidence of a violent death; they put forward theories which are consistent with
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the idea, that it might be a natural, not a violent death; but Dr. Ellis gives a
gualiﬁe:l opinion, that there was a convulsive struggle; it may be, said he, but it
0es not amonnt to a conviction on my mind.

But the counsel for the Crown say, how do yon account for her conduct? the
death, say they, must be violent, although there is no evidence of it; and why?
because the prisoner at the bar was associated with her husband, and abont his

erson !
: Now, I will take it in this way,—xuspus:ing she knew of his death and coneealed
it. Viewing this case in a calm, consi
prejudices, as men of sense, men of intellect, as jurors in your character an im-{
portance, in your awful and sworn position as jurors, I say, is there any thing in
this ease, from the condition of this woman as thus suggested, to show you, that
she knew of his death for two or three days, that she concealed that death, and
that that death was caused by violence, that it must have been by violence, not
accident, violence from malice prepense, with an intent to murder the husband she
loved, and married from affection, and with whom she lived on endearing terms,
except on theze unfortunate oceasions, when drunkenness produced scnlﬁng and
quarrelling! And you are called on to presume, that she perpetrated that atrocious
crime, abhorrent £0 homan natnre, withont 2 meoetive that [ can discover in this
cage ! They are calling that in aid, for what purpose 7 to support Dr. Ellis against
Drrs. Harrison, Fox, Brassington, and Geoghegan.

Mr. Martley—Not the entire of them.

Mr. Hatchell—My learned friend says, not the entire of them. Then I will
make him a present of one of the other doctors, and I have three against two.
They say they have established, that this body must be dead three or four days ;
and, having been dead three or four days, from the state of putrefaction in which
it was found, they say, this woman must be cognizant of the fact, and therefore, if
she concealed it, she must be a party to some violent means by which that man
met hiz death.
~ Let me just call your attention to what the nature of the charge is, becanse it
involves, in this part of the case, the charge of murder against the individual at the
bar, seeking to maintain, at the same time by the evidence of that charge, the fact
of the death having been a violent one. Why, Gentlemen of the jury, in ordinary cases
of this species of charge, arising from the presnmption, that the party charged com-
mitted the offence, the first inguiry to be made is this—what motive had the pri-
soner to commit the marder? What motive, I ask, had the wife in this case to mur-
der her hushand ?  Where do we find the evidence here of any motive 7 What
wias the nature of their domestic association ¥ My friend, Mr. Brewster, stated,
which I believed to be the fact, that she married Mr. Byme in '33. Her sons,
those unhappy young men, who, as Mr. Brewster has well stated, were forced into
the box to give their testimony in this case against the life of their mother—stated
that they lived upon good terms except when those scenes of drunkenness occurred,
that they kept separate rooms, but they ocecasionally cohabited; and, when they
were sober, and in their senses, they were kind and affectionate towards each other;
but when they were dronk, and in the absence of all knowledge o conscionsness
of their condition, they might be arguing and brawling, but there never was a blow
struck. Are you to find a woman guilty of having murdered her husband on this
provocation—that when they were drunk together, they had an argument ?

Gentlemen, I tell you, the law lays down this, that the absence of motive is a
strong proof of innocence. A governing motive is the first l.hm%' to look for, and
what motive had the prisoner to commit this heinous erime, for which her life
might be forfeited 7 \th, he was attentive to his step-children, and they appeared
to be fond of him, for they did not like to disturh him in his orgies, lest it should
displease him. They seemed, in fact, to respect even his vices, and the youngest
of the three boys spoke with a degree of fondness of him, and called him dada.
Had she any reason to be displeased with the husband she had married for love,
for any misconduct towards her children, and would that be an adequate cause for
depriving him of his life 7 Was there any cause of jealonsy assigned, or any other
eanse that would warrant the conclusion, that this unfortunate and wretched wo-
man was guilty of the murder of her own husband ?  No, I defy the Crown to put
a finger on a particle of evidence to show a motive, a governing motive in this case,
which is necessary in every case of homicide,

erate way, divested of previous or pc:fuiar F
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It is happy for the administration of justice, that the responsible officers of the
Crown should interpose between any private and vindictive feeling that might be
carried into the prosecution, and thus, the high character of the persons who con-
duct the prosecution protect the prisoner from any sinister interference with the
trial. Justice is the only object to be attained—that is to be sought by legitimate
meang, and the man would be unworthy to wear his gown who did not bring for-
ward every fact connected with the case, and bring the party to justice, if he were
guoilty, or have him acquitted in the face of the country if he were innocent. I
turn back to the subject and say, what, after all, is the evidence of this woman's
motive 7 What is her history ¢ 1 stated a portion of it, and what I am now ob-
]iFEd to state, [ state it with regret, because it reflects dishonour on that family,
of which, I must admit, she is a discreditable member. They lived in the ordinary
habits of association. This unfortunate man, who brought death on his own head
by his own misconduct, was occasionally temperate, but more frequently drunk.

is habits of intoxication, when once commenced, ending in the prostration of
the faculties and of the dignity of our nature, and descending to a state of debase-
ment which I think is hard to be found equalled. What were his habits in life ?
Were they not filthy, base and degrading to any man pretending to hold a respect-
able position in society 7 Though he is dead, I am obliged thus to speak of him,
because it is necessary for the case of my client. Ie had his room locked, and
permitted no access to it for the purpose of ordinary eleanliness. He made his
own bed—he lay in his own clothes—he was, | might say, a systematic drunkard,
with only occasional fits of sobriety. This is the case with this species of drunk-
ards ; the man becomes infected at a particular time, at a particolar season his
habits come npon him, love of drink prevails, and when infected with the poison,
he becomes a confirmed, stupid, beastly drunkard till the fit terminates. What
was the observation of the young men, the sons of the prisoner: It was this—
they thought the fit the deceased was indulging in was =0 like what he had pre-
viously indulged in, that they did not inqumre for him. They said, if they found
him on the floor in a state of insensibility, they would not interfere, because if
they had discovered him in that state it would excite his anger, and, therefore,
they would not interfere with his position to remove him to bed. To this theatre,
where he used to celebrate his orgies, he came home from the Bellewston races,
and commenced one of those fits, He had been drinking to intoxication, he
came home at 11 o’clock, sent for a bottle of whiskey, and drank it during the
night. He made an effort to come down on the following day, and got his coat
brushed, but he disappeared before dinner, and from that moment was not seen
out of his room. He went up stairs—his wife accompanied him, but where was
the malice or the motive of destruction in that 7 She was unfortunately attached
to the same habits that he was. Is not that circumstance to be taken into ac-
count ¥ It may be said, that it was disgraceful in a female to be attached to such
habits ; but recollect, that her hushand, who should have been her protector and
guardian, who should have controlled, corrected, and warned her against the effects
of such vices, indulged in that vice himself, and being associated with him in the
last fit, has paid the penalty by being put on her tnal for her life. Now, I will
take up her conduct during that week. Ie went to his room, she necessarily ac-
companied him, becanse it was the usuval custom, when he had recourse to those
fits of drunkenness, that she should become his constant and inseparable com-

anion, no other person being allowed to have access to him—no other persons

aring to put their feet within the room where this drunken scene was occurring.
But was it always confined to his room ? No; it appeared that on former ocea-
sions, it oceurred in her room. Wherever he fell, there he lay, and continued until
the fit was over. On this occasion, it appears that, on that Friday, he did not dine
or sup with the family, and he was found on his bed the next day (Saturday) in
his room. He is found in his room drunk on Saturday, and drink went in every
day to the room : sherry, spirits, and porter. The servant stated, that the liquor
was g0 constantly coming in, that he could not state what came in on that partico-
lar day, it was thus they lived on these occasions, they had no other enjoyment
but spirits, which was poison. On Sunday we find him in a brutal state of intoxi-
cation, lying on his back in his bed, his wife being his constant companion, and
no person allowed to go inside the door, for s!:e guarded the threshhu{ OUn that
gacred day, he lay thus in a state of intoxication, and she was almost in an equal
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state of drunkenness. Remember what occurred. The family wanted the keys
for dinner, the servant went up for them, but returned, and said she could not get
access to the room. The son then went up, but could not get them. He pro-
ceeded to expostulate with her, and she fell on the floor, she was in such a state of
drunkenness, and then one of her sons stepped across the body and took the keys.
Very little appears to have taken place on Monday ; I take for granted, that they
drank largely of whiskey and porter, 1 suppose they were in a state of stupor and
insensibility, and then we have the transactions of Tuesday. On Tuesday, she
does not appear. I suppose she was overcome with liquor. The servant goes
to the door, and he desires him to go for whiskey, he gives the servant a pint
bottle, and he brings back a quart from Findlater's. His wish appeared to be,
when in this state, to conceal himself. He therefore put out his hand to receive
the whiskey, and so intense was his thirst for this dreadful liquor, that he com-
plained of the length of the man’s absence, and said * he took his time to
t it.” There we find Lim on that day, with a {resh supply of this poison
r himself and his wife : we find them in that state of base and filthy cohabita-
tion, in that room, without allowing any person to clean or ventilate it. Is there
any ground then to say, that she entertained malice against him, or a desire to
take away his life ¥ On Wednesday she came to the door to receive something in
the nature of food. There was a question, whether the rashers were brought up
on that or the following day, but that is not material ; but we have this evidence,
that he was getting in spints in this quantity on the Tuesday. The counsel for
the Crown thought it to be their duty to show, by the evidence of Mr. Barry, that
there was some moaning and groaning, and loud words or quarrelling between
them on the Sunday night. My learned friend did not mean to suggest a case of
manslaughter, he said it was murder or nothing, and 1 do not seek to take refuge
in such a verdict as that; I claim for my client your free acquittal from the diabo-
lical charge of having murdered her iusband. On Wednesday what took place ?
We find him alive on Tuesday— there can be no mistake of that; but what took
place on Wednesday 7 My learned friend fairly said, that in his opinion, the wit-
nesses connected with that establishment were disposed to tell the truth, there is
no attempt to impeach them. On that day, some rashers were sent up, and some
strawherriezs were sent into the room. Talt swears, that the sirawberries were
gent up on Thursday, and you are bound to put the best construction on the case.
The slightest circumstance in these cases may be of the highest importance. The
smallest particle of evidence is to be looked after with the greatest consideration
in a capital charge. You have the evidence of Dr. Geohegan that in the stomach
of this unfortunate man was fonnd the seed of a strawberry, and must he not have
been alive on Wednesday, or Thursday, T will say, when he eat that strawberry ?
1 must tell you, that one seed of one strawherry 15 as good for the purpose of evi-
dence as if there were five thousand, Now, Gentlemen, is there any ground for
saying, that Lhe was not living on Wednesday or on Thursday, and that this dread-
ful imputation, seeking to clothe this unfortunate woman with the death of her
husband is groundless in the extreme :  She was, no doubt, closeted with him in
that room of filth. What took place then 7 On Thursday, it was proved, a large
nart of whiskey went in, and t-L'it some strawhberries were brought in, of which
e partook, and a seed of which was found by Dr. Geoghegan five or six days after,
Gentlemen of the jury, is it not this, she was in a state of beastly, stupid drunken-
ness, she appeared to have little intercourse with the family, t]lﬂhmﬂlurﬂy
darkened, he stretched in that bed in filth and abomination. On Friday, she ap-
pears, and the circumstance is adverted to to show, that she, to all appearance,
was sober, and that she gave directions. Why, that is not inconsistent with the
facis and circomstances of the case. If she :iupl;mrenl he was buried in this state
of stupefaction, this drunken sleep in which she herself was involved, is it not
likely, she should give some mechanical instructions; and when that was done,
that she should close the door on him, and retire H-f,'ﬂin to her resting place ina
corner of that filthy floor, stupified with drink. What takes place on Saturday,
i most i.tnEurt.ant matter in the ease, on that day, on the Saturday following, she
appears to have some communication with some of the persons in the house, and
gome tea is sentup to her. Now that is very imPnrtﬂ.nl:-
Baron Pennefather—She ordered two cups of tea.
Mr. Hatchell—Yes, my lord, and I think that of the least importance. Just,
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in the name of God, look at the position of this woman-—consider her state and
capacity, and how she was employed during the week—consider how little she
was eating, and how much she was drinking, and are you prepared to say, that the
wretched woman was carrying on a scheme of dexterous management to conceal
the death of this unfortunate man, by the cunning expedients that would mark
the conduct of a practised culprit, seeking to conceal the erime of which he was
guilty 7 Remember the evidence of Mr. M*Carthy, the Coroner 7 Why, Gentle-
men of the jury, he stated, that on the evening when he spoke to her, on Saturda
to all appearance she might not be drunk, but that she was insensible, and
not know what she was doing. That is plain from the evidence of Mr. M*Carthy,
He fmked her, by virtue of his office an Coroner, to account for herself. She said,
he died on _anay; that she sent for the doctor on Frida;* and that the doctor
came to visit him on Friday—and he put that down. This 1s the ordinary evidence
that convicts culprits in giving an account of themselves. But, said Mr. M‘Carthy,
I believe that was perfectly false—that the man did not die on Friday, nor did the
doctor attend him on Friday—and I would not allow her to sign the paper; and he
added, I consider the woman was speaking under a total aberration of mind.
Baron Pennefather—I understood Dr. M‘Carthy to state, not that he thought
what she spoke to be untrue ; but that he did not like to receive her statement in
the state she was at the time. :
Mr. Hatchell—That is more favourable to the prisoner, my lord. He would not
allow her to sign this, as a document that ought to prevail against her, and, there-
fore, are you to suppose that a person in that state arising from a week’s drunken
indulgence was in the possession of her senses on the Friday. So that if he died
then, she might not discover his death till Saturday. There is another point that
amonnis almost to conclusive evidence of her innocence. When she gave that
account to Dr. M*Carthy, she was plainly in a state of unconsciousness. She is
asked by Mr. Barry, when he died, she said on Saturday, that is, she discovered
he died on Saturday, and when she discovered he was dead, and no longer in that
drunken trance which he might have been on a variety of oceasions wrapt in for
forty-eight hours, undisturbed ; and it will be inmve:.l to you it was not an uncom-
mon thing for him to be so for that long period ; but take it at twenty-four hours,
undisturbed—being startled by some movement, she became alarmed and called
for her son, who eame up about some business, and she desired him to torn him
from off his face. Was there anything like guilt in that ?—would not any of you,
nnder similar circumstances, have done the same thing? Supposing that death
had just occurred, and yon had just discovered it, is not that exclamation * He
died on Saturday,” perfectly consistent with that state of things? They observe
discolonrization in his ear, and they say, he is dead, and she says, * Oh no ; he is
not, send for a doctor!” To whom did she address that exclamation? To her
‘own g0, Was that affectation ? it must have been, if not sincere. If she were
a guilty culprit, would she not ask the aid of her sons to conceal the body, or take
some steps to cover her guilt 7 but she gives utterance, to the natural expression,
“ It cannot be ; send for the doctor!” And when Doctor Harvey came, does she
abstain from approaching where the corpse was? Is there not a feeling of dislike
amongst culprits to approach the body of the person they have murdered ? She
at once approached the place where the body lay, and asked Dr. Harvey “ if he
could do anything for him?" Look at that state of unconscious stupefaction!
What does she next do? She takes a sponge, and, uninfluenced by the presence
of a stranger, she sponges the body of her deceased husband before that stranger,
and it lying in a state of total nakedness! Is that affectation? [t is said, if he
was only dead two or three hours, why take that proceeding 7 All this is for your
consideration. Dut observe, another circumstance was stated. When they ked
of ‘the colour of the body, that she said, ** Oh, it was in that state five minutes
after his death.” That was put forward as something damnatory of her case. I
say, it is conclusive of her innocence. When Dr. Harvey came to him he said, he
could do mothing. In about five minutes afterwards, she saw him, and, thinking
he was only dead five minutes, she subsequently said that he was that colour five
minutes after his death. Now, Gentlemen of the jury, remember that circum-
stance 7 Is it not powerful evidence in which you are to judge, whether these
things are to be called in aid to find a verdict of conviction ember, when
she said that, it was the day after the death, at the time of the post morfem exa=
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mination, when she had had safficient time to collect herself, and must have even
thered the opinions of some Earsmm around her. She thought, she was certainy
e died on Saturday, and that he was that colour five minutes after he had died.
Gentlemen of the jury, I do contend, that some of the doctors who have been
examined, have given their opinions most cantiously in their evidence as to the
time of the deati: nrising_ﬁfmm the Jutmfuct:ium of the body; Some of them
i ey could no when he died, and others said, it might be four or five
days. But 1 do not think any of them ventured to say i muwst be four or five
days. 1 do not think, they counld be so ignorant of their profession as to
make that assertion, for our attention has been drawn to a case, which will be
corroborated by evidence of high character, that putrefaction will take place
within twenty-four hours, in twelve hours, in six— aye, while the body is living,
and while the mouth is accounting for the approaching death, the maggots are
crawling in the body! I will mention a case that will be corroborated by the
evidence of medical men—a case that occurred in your own neighbourhood, and
in your own county. Here is a case of an awful visitation. It is a disgust
narrative, and was the result of drunkenness. 1 take it from * Fonblanque's
Medieal Jurisprudence * :—*% In the month of July, 1809, a man was found near
Finglas, in Ireland, lying under a wall of a lime-kiln, at an early hour in the
evening, with his face npon the ground, apparently dead. On turning him apon
his back to ascertain the real cause of the death, it was discovered, that he was
yet alive, but under the most appalling circumstances. On removing his coat,
the whole surface of his body appeared to be a moving mass of worms. His face
was considerably injured, as if from a fall or bruises: his eyes were dissolved, and
their cavities, as well as those of the ears, nose, and mounth, were filled with a
white living mass, from which ionumerable quantities of maggots were continu-
ally pouring out, that the scull seemed to %a filled with nothing else. After
some time, he recovered strength emough to walk, and regained recollection
and voice sufficient to tell who he was, where he lived, and how he had been
brought into that situation. It appeared, he was returning home upon a car the
evening before ; having drank to excess, he fell off and remained in a state of in-
sensibility until he was discovered. He could neither account for the wounds in
his head. nor for his being so far from the road; but it appeared probable, that he
had received the contusion from the fall, and had ius@nsi‘ﬁy crawled to the’ place
where he lay. It was conjectured, thatthe state of the atmosphere, as to humi-
dity and temperature, had brought on a solution of the solids in the bruised parts,
already dJsaned to putrescency, and now in close contact with the moist earth.
In these, the eggs of numerous insects being deposited, their generation proceeded
with rapidity under circomstances so favorable. Every attention was paid to the
unfortunate individual ; he was removed to shelter, the parts were washed with
irits and vinegar, and the loathsome objects removed, as far as was possible.
ordials were poured down his throat, but he swallowed with difficulty ; and ina
very short time, spasms took place, which prevented him from swallowing alto-
gether, The putrescence advanced, in a short time he became insensible, and
about noon the following day he died in a state of total putrisolution.”—Was not
the state of that man the consequence of drunken insensibility 7 Here is a case
of a living body, in a state of decomposition ; and in a few hours after life had left
it, it far exceeded the state in which the body of Mr. Byrne had been found,
[ The learned gentleman having referred to the passage extracted from Mr. Dease’s
work, and to the state in which the body in that case was found inafew hours after
death, it being so putrid that e smelled it below stairs, proceeded ] — I say, then,
if Mr. Byrne ied on Friday evening, he might be in that state, and there is
nothing to show that this unfortunate man did not die on Saturday morning, and
was-rotten in three hours afterwards. No person in that house smelled anything
of that putrescent corpse until the evening of Saturday, and that that was the
ordinary offensive smell that should come from sach a den of filth, is not to be
wondered at. This is not a place for a contest of medical gentlemen, each con-
tending for their own opinions. Let them fight that battle, if they please, in the
arena of their own anatomical schools, but do not sacrifice my client on such
testimony. [Mr. Hatchell having again referred to the case before quoted at the
early part of his speech, from Mr. Dease’s work, where it is related, that in
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examining a body after death, to detect murder in a suspicious case, an assafeetida
pill was found in }}ﬂ&-ﬂe of arsenic, which had been supposed to have been given in
consequence of the powerful smell, continued] —1 suppose that, if Dr. Ellis was
there, he would condemn every person in that house, and say that it was not
assafeetida, but arsenic—* I charge every member of this house with having com-
mitted murder.” If Dr. Ellis ‘read that case previous to yesterday, he ought to
blush for his conduct during the remainder of his life,

My Lords and Gentlemen, I fear 1 have fatizued you,— I have fatigned
myself—and 1 shall now merely state that we have medical men of the first
character in the profession to examine, and we will limit the inquiry to as few as
we can.

Baron Pennefather—Mr. Hatchell, you have not fatigued the Court in the
slightest degree.

Mr. Hatchell—I am obliged to yonur lordship.

Gentlemen of the jury—1 have told you, we will limit the examination of the
eminent professional men we shall call, and I will tell you, as briefly as I can, what
they will prove. They will state, that they are unable to say of what this man
died; but, Gentlemen, they will do this—they will negative every charge in this
indictment, that he died by strangulation, or by suffocation, or by violence. They
are able to swear positively, that he did not die of those, though they may not be
able to trace the nataral disease of which he died ; but that 1s sufficient for the
purpose, if you do not find he died a violent death, you cannot be satisfied of a
verdict of conviction. 1 shall conclude this case on behalf of this unfortunate
woman by saying,

May that Almighty God, to whom all hearts are open, all desires known, and to
whom no secrets are hid, inspire you with a ray of his divine wisdom, to lighten
you to a verdict that will bring consolation and comfort to the bosom of the afflic-
ted family of this wretched and nnhappy woman.

Dr. Robert Adams, examined by Mr. Fitzgibbon—1I am a medical practitioner, a
member of the College of Surgeons since 1818, occasionally occllﬂiud in hospital
and private practice. I was here yesterday, attending this trial, when the medical
gentlemen were examined, and attended to the evidence, and was present at the
whole trial. From the facts detailed, the appearances and state of the body, I do
not think I could swear, what was the cause of his death. Tt is impossible for me
to say whether it arose from violent suppression of the breath.

To Baron Pennefather—Decomposition had =0 much set in, that it would be
difficult to give an opinion whether death was caused by violence or not.

To Mr Fitzgibbon— The protrusion of the eye most probably arose fmm_d?mm~
position ; I should think, the protrusion of the tongue, arose from the position of
the body and the gravitation of the fluids, from the circumstance of the mouth
having been open, more probably than any other cause. If the tongue, by the
gravitation of the fiuids, were carried out between the teeth while the body was
warm, and remained in that position till the body was cold, 1 doubt very much, if
the turning the body on the back would have the effect of making it retire, 1 think
the swelling would increase after death, and prevent it. I think, it would remain
in that position notwithstanding the alteration of the position of the body. Putres-
cence is so varions in various persons, that I could not, from the state of putres-
cence described, tell you how long it was dead.

Mr. Fitzgibbon—Could you safely in your own opinion, or could any man pledge
himself as a positive proposition, that that body was more than six hours dead ?

Witness—If 1 were asked, 1 should say he was more than six hours dead, I
would not certainly state that opinion as certain beyond a doubt, from my own

K perieice.
” he post mertem examination was Sunday at 4 o'clock. 1 would, by no means,
from the state the body was then, say it was incredible that the body was not more
than thirty hours dead. If drinking to excess had been carried on _:mmed:atelr
before death, and if the body was laid in July on a wet bed, these circumstances
wonld expedite putrefaction. 1 give this opinion from my own experience and
reading, particularly when ardent spirits was taken in the month of July. If
there had been vomiting, it would favour demmfpnmnun if the body lay in a damp

place with the head lower than any other part of the body, it would cause putrefac-
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tion to set in more rapidly on the depending lpnrt., it would account for its setting in
about the neck and face. As for the chest 1 could not say, the same causes of
gravitation might, but the chest is very slow to undergo putrescence.

Mr. Fitzgibbon— Assuming the face to lie lower than the other paris of the
body, and consequently, a determination of the fluids to that place, would that ac-
count for the protrusion of the eye ¢

Witnesz—1 think it might somewhat. I ineclude gases. The weight of the
would not be sufficient to protrude the eye, but I think its elasticity would, ﬁ
cause the eye i contained in cells of a conical form, widening externally, and if

P

gas or air was generated behind the eye, it could not get back, it must go forward. |

It would have the effect of pushing it out to a certain extent. I heard the evidence,
that putrefaction, in the opinion of one medical gentleman, eonld not be the cause
of the protrusion of the eye, I also heard the statement of Dr. Geoghegan, and the
experiment he made concerning the protrusion of the eye from that cause, and I

have to say, that I have already stated my belief, that the eye could be protruded

from putrescence.

Crosz-examined by Mr. Brewster— I should say about thirty hours wounld be a
fair time from Saturday evening, the minimum, at a fair average, might be thirty-
six hours, the maximum very various, in my opinion about four days.

Mr. Fitzgibbon—Do you entertain that opinion as an opinion free from doubt ?

Mr. Brewster objected to the question.

Baron Pennefather—I think he has a right to the answer.

Witness—I do not think any medical epinion iz free from doubt.—{ Langfifer.)

Surgeon John Kirly, examined by Mr. Walsh—1 am a surgeon, and have been
anga%ed as an anatomieal leeturer for a great number of years. 1 am a member of
the lHoyal College of Surgeons of Ireland ; I have seen many who have died sud-
denly; I attended yesterday here, and heard the evidence given on this trial; I
should state my conviction, that as far as I can gather from all the circumstances
in evidence, there is nothing to induce me to think, that the deceased died from
external violence ; 1 am not able, from the evidence adduced here, to give a posi-
tive opinion as to what was the cause of his death, but there is an opinion I have
formed in my mind, founded on experience, my own personal experience and
knowledge of the profession, that he died of an epileptic seizure, from drink.

Baron Pennefather—Youn think, nothing has appeared in evidence inconsistent
with that opinion ?

Witness— As far as 1 can judge, the appearances can be explained with reference
to that opinion. The appearances are ali reconcilable with that hypothesis,

Cross-examined by Mr. Martley, Q. C.—How long was Mr. Byrne alive before
Saturday night ?

Witness—The fact is this—I have seen a great number of dead hodiez; zome run,
in an inconeeivable short time, into decomposition. Confining myself to the evi-
dence, and what was stated in the pest mortem examination, | have seen a body in
that degree of decomposition in_24 hours. Judging from my own experience, I
wounld say, that is the shortest time ; judging from reading, no. 1 think, from the
medieal evidence, he was alive on Thursday. 1 think so from the strawberry seed
and the projected finid from the stomach. There was a state of digestion in the
stomach ; it was plain, from Dr. Geoghegan, who extracted matter of meat thrown
out, and some fat, that digestion had gone on. and therefore he must have taken
these matters previously in, and he must have heen alive to effect digestion. 1 see
no evidence to induce me to believe, that he died from external violence. Certainly,
the state of decomposition the body was in, masks many of the appearances; they
would be lost, in a great degree, in decomposition.

Mr. Martley—Do you consider, whether the appearances detailed are so incon-
sistent with the idea of external violence as altogether to exclude it ?

Witness—1I would say, they are inconsistent. The protruded eye and tongue,
the state of the heart and brain, and the inflexion of the fingers, are the appear-
ances, and without referring to external violence, 1 can explain all these.

Baron Pennefather— Let me put the question.  You have said, that the appear-
ances were reconcilable with death by epilepsy. Do you think, these appearances
are reconcilable with death by violence ?

Witness—Not.all the appearances. The state of the heart was not reconcilable.

I

H4_ Phdprrrated s |

e




.
(/‘f‘

Selheais.

46 TRIAL OF MRS, ELLEN BYRNE

To Mr. Martley—The heart was empty; emptiness of the heart might he cansed
hg‘ the expulsion of the blood, by the gﬂnemﬁuﬁ of gas after death. It is right I
should say, that the heart is found em ty when there is no decomposition at all.
I consider, the heart being devoid of Elum:l., inconsistent with a violent death. If
there had been blood in the heart, that inconsistency would vanish. o

Mr. Martley—If, by the generation of gas, the {ﬁuud was expelled from the
heart, would it not prevent you from considering, that that was inconsistent with a
ﬂuﬁ:_-pt {]eathﬁ?

Witness—Yon are putting a case to me. You suppose, first, that a person dies
with the heart full of blood, and then yon suppose, l: at by gagenus prepsemre., the
heart is emptied of blood ; the question is, how does that weaken my opinion ¥ 1
should hesitate to decide, till borne out by other evidence.

;Mr. Martley —I= it not a fact, that the advanced state of decomposition in which
this body was found, prevents the mere circomstance of the heart being void of
blood, being inconsistent with a violent death ?

Witness—The heart might be void of blood, although there was no putrescence
and no violent death.

Mr. Martley—That is not the question. In that state of putrescence in which
tdhetlilu;l_\r was found, might not the heart be empty, although there was a violent

eath

Witness—There might. .

Re-examined by Mr. Walsh—If the leading wessels of the heart were found
empty of blood, would there not be strong evidence that the patient did not come
to his death by violent means ?

Witness—If the man died of hemorrhage, he might ; but of course you are speak-
ing of suffocation and pressure, the inference in that case would be, that there had
been no violence used.

Baron Pennefather—Now, persons who die of suffocation or strangulation, if
examined immediately, generally speaking, perhaps always, the heart and larger
vessels have blood in them. But if the stomach has been suffered to lie without
examination until it has become decomposed, in the manner described by the wit-
nesses, could the effect of that decomposition be such as to take away the blood
from the heart and larger vessels of the scalp, or cirenmjacent vessels for instance ?

Witness— Yes. Dutitis right to state this. The immense quantity of blood
that accumulates about the heart, under the circumstances put by your lordship,
I do no think would be all gone; I think I could say, it would continue; I have
seen a great number of persons who have died from suspension, in times when the
law gent them to our pu{lnlic institutions ; T was there at different times, and it was
our habit to open and exhibit them, and of course, the state of these parts are
rather familiar to me.

Baron Pennefather—You say, you are induced to think, he was alive on Thurs-
day,—and that you are very much, if not altogether led to be of that opinion by the
strawberry seed. Now is it possible or consistent with the account given of that
seed, that it might have been taken into the stomach upon some day, anterior to
Wednesday or Thursday.

Witness—Oh, certainly it might, but I thought 1 was to judge from all the
cirenmstances ; it might be taken in ,‘].Lﬂ"l‘ to that time; it 1s possible it might
be taken in a week before. hﬂ'ﬁff e S -

: ' ; "ou have hear e evidence of Dr, Geoghegan
“expression 1.-.-i+|:h1;,-lspnct to that strawberry seed which was this, « Bt the stomach

7. llagare 4o’ dfrre o

v}‘;' y,mmwweﬁreﬂ to Mldnto be a strawberry seed.”
e W0

uld any medical skill enable a person to pronounce, positively, without the ex-
insic evidence given here, that what was in the stomach was a strawberry seed 7
Witness— I think, no person could say so. 352 _das
; i ige—0Or even with that assistance, to raise a suspicion that it might
“be a strawberry seed ? :
Witness— No medical man could say, that what was found in the stomach was
itively a strawberry seed. : . .
Mr. Walsh—Would a person of botanical skill be able to say, that it wasa
strawberry seed. h ; :
Mr. Brewster objected to the question, and it was not pressed.
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Mr. Fitzgibbon said, it would be a fair question to ask Dr. Geoghegan,
he knew about the strawberries being sent into the room, at the time he ca
it was a strawberry seed.

Dr, Gevghegan was according examined by Mr. Fitzgibbon.—
first.] came to the conclusion that it was a strawberry seed.
y that it was wstrawherry seed T found in the stomach ata-time-

Baron Pennefather—His evidence is the same as before,- “ he found
which he believed to be a strawberry seed.”

To Witness—Can you say with certainty and without doubt, that it was
berry auerl?f;mm--@ Jf-.%ia P fr?:{ﬂﬁ' Ao fttp, -

Witness< My conviction is that it was a strawherry seed, i

Chas. O Reilly, Esq., one of the lecturers in Peter-street School, was abo
examined, but as he was not present at the evidence of the preceding day, Mr.
Brewster objected, and his evidence was ruled to be inadmissible.

Jokn Shea, Esq., examined by Mr. Fitzgibbon —I am an apothecary ; I knew
the late Mr. Byrne very well for the last 13 years; 1 never saw him drunk ; I have
attended him oceasionally; I attended him about 4} or 5 years ago, for an attack
from the effects of drinking; I attended him on two occasions; he was in a very
nervous, agitated, and excited state from drinking ; he told me, he had been living
for some time “free,” and that, the violent symptoms he was labouring under,
induced me to sug 08,

Cross-examined by Mr. Brewster—He recovered under my skill ; on the follow-
ing evening, he was out; 1 gave him a dose of ‘)hysir.; he got quite well ; I cannot
say, he waz a healthy man; I was not his only medical attendant; he was also
attended by Sir Philip Crampton; I knew the deceased intimately; I was on
some occasions at his house visiting ; 1 was only once since he was married ; It
was since he was married I attended him ; I do not know whether he lived on good
terms with his wife; I never had any conversation with him on that subject; on
these occasions, 1 had some apprehension that his symptoms might lead to apoplexy
or epilepsy ; 1 cannot say, he exhibited any symptom of it in his body.

r. Fitzgibbon—Was your apprehension founded on observation ¢
- Wiimess—His face was ﬁnshedl.)

vMr. Brewster—Did you ever look at yourself in a glass after dinner? (et
Laveg lider).

This closed the case for the prizoner.

Mr. Martley, Q. C., in ragl_i,r on behalf of the Crown, said—Gentlemen of the
jury, it is my dutt.:,', and it is like the duty you have to discharge, aﬂpainm] one, to
present to you a few observations as the evidence occurs; and, Gentlemen, 1 think,
my observations may be confined within a very brief space. The facts are not
numerous, notwithstanding the length of time consu in another place in ascer-
taining them.

Gentlemen, I do agree with my learned, able, and judicious friend in many of
the propositions he has laid down. I do fully concur in his position, that the
more atrocious the charge is which is made against an individual, the more slow
the jury ought to be in convicting an individual of that charge. So much iz due
to our common nature, that we shall not lightly believe that it is so altogether

ved as the commission of such a erime would infer.
do also concur in my learned friends observation, that the only and prinei
question for you to try is, whether this hapless man came by his death by external
violence,—it is almost the only question, because if you are satisfied, without such
doubt as reasonable men may entertain, that his death was cavsed by external
violence, I doapprehend, that the conclusion is irresistible, that that violence was
inflicted by no one but the prisoner at the bar.

In the observations 1 it my duoty to make, I shall abstain from Fressin
any circumstance one jnt beyond what it will leglmnatelj w:irra.n!:, and if | sho
unwittingly and undesignedly do so, I have this great consolation, that I speak
under the correction of t experience and eminent sagacity in the judges whe
preside here, and who will correct any error which I may fall into.

The evidence in this case is circnmstantial, the evidence of the fact of a violent
death is circumstantial, but T apprehend, that it is not because the evidence is cir-
cumstantial, that it is not cogpent. This case has a feature in common with other
cases of grievous offences. 1f the act was done, there was no eye saw that act,
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but the eye that sees all things. That is a feature not peculiar to this case, and [
have always felt and understood, that sometimes that evidence of circumstances,
brought together without design, without the possibility of contrivance, or concur-
rence among individuals, is more cogent and more satisfactory than the positive
swearing of individuals, because the individuals who swear to a fact, may easily
have motives to swear untruly ; but, generally speaking, the truth can be elicited
from the natural concurrence of circumstances with a degree of certainty, | mean
moral certainty, far more cogent and satisfactory, than if we rely even on the tes-
timony of witnesses speaking to facts,

Gentlemen, the evidence with respeet to the violent death of Mr. Byrne in this
case is of two kinds, the evidence of the medical men on the appearances pre-
gented by the body, and the evidence of cirenmstances, which is a more valuable
class of evidence, which has been adverted to by my learned friend. Though he
suggested, that in point of law, he might be entitled on the discrepancy in the
medical evidenee to eall for a verdiet of acquittal, he did not deny the right of
the Crown to eall into aid the other circumstances of the case, which have a greater
tendency to lead you to a satisfactory conclusion than the evidence of the medical
witnesses. A great number of that profession have been examined, some of them,
I believe, by universal repute, of the highest attainments, and most eminent in
their profession. -

The evidence of one medical gentleman on the part of the Crown has been com-
mented on with a good deal of severity. [ should observe, the medical men are
divided into two classes ; those who saw the body, and those who never saw it.
Among the former a prominent person is Mr. Ellis, a gentleman, I have under-
stood, of remarkable attainment and deep study. His evidence has been com-
mented on with great severity, and, [ am obliged to say, in my judgment, with
altogether unpardonable severity. It has been suggested, nay asserted, that Mr.
Ellis presents himself here as a partizan. Gentlemen, it is a shocking charge, in
my judgment. Even if the person had no character to support as a medical man,
as a gentleman, he must have as a Christian and a man ; and it is very shocking to
suggest, that he comes here on the part of the Crown to state, (believing it to be
otherwise) that this person came by a violent death. But my astonishment was
greatly inereased, when 1 consider what the evidence of the gentleman really was.
He details the appearances he saw. Now, there is not the slightest suggestion,
that in detailing these appearances, he made the least mistake or misrepresentation.
As to what the appearances were, the surgeons are all agreed.  As to his opinion,
whatis it? Why, at length, without volunteering, in answer to a question put by
the other side, his opinion was merely this, ** My general impression is, that these
are the signs of violent death ; but that amounts, by no means, to a conviction.” If
yon could believe it possible, that a person of hiz high position would come for-
ward to assist in inflicting an unjust judgment on the prisoner at the bar; if you
can listen to such a charge as that, there is no ground for it, because that is not
the evidence on which we can rely for your verdict. But he did state his opinion
with respeet to the causes of certain effects he observed ; on every one of these, he
was borne out by a gentleman whose character it would be idle for me to say one
word about. He detailed several cirenmstances ; protrusion of the tongue, pro-
trusion of the eye, contracting of the hand. Why, independently of contradicting
opinions of medical men, (and there has never been a case in which the old adage,
“doctors differ,” has heen more verified than in this case;) independently of these
opinions, there is such a thing as common sense, to which each of you lay claim,
and I think, in your own experience, if you heard of a person whose eye protru
and whose tongue protruded, and whose face was black, and fingers flexed, youn
wonld say, they are like the appearances we hear of as being produced consistently
with a violent death. Dr. Harrison has, in every respect, corroborated Mr. Ellis;
therefore, unless Dr. Harrison be charged as entering into this conspiracy with
Surgeon Ellis, there can be no charge of aﬂiaamﬂuiu sustained against him.

Certainly, another gentleman was produced,,of whom I have every disposition to
believe that he is an able gentleman and knows his profession; but, hearing from

~ such an eminent man as Dr. B¥da, that he thought it almost impossible that de-

composition could produce the effect the eye presented, I thonght it savoured more
of rashness than censidesstion to say decidedly, that that was the case and no other.
I think, from these conclusions, you cannot fail to draw, from the entire of 1it,
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two or three certain facts. First, that the appearances are consistent with a violent
death. That was conceded by Mr. Kirby; he fixed on one circumstance as in-
consistent in the case of a violent death, but which appeared afterwards to be no
inconsistency,—that is one thing, then, '{ﬂu must conclude, that the appearances
are consistent with the fact of a violent death.

Another conclusion is this, that whatever may have been the caunse of that
death, the circumstance of its advanced state of decomposition and putrefaction
in which that body was found, has mainly tended to conceal the true caunse, what-
ever that was, and that the result of earlier examination would have been to esta-
blish the fact, that there was no violent death, or that there was; though I think
there can be no doubt that it is a circumstance very well deserving of considera-
tion ; therefore, I think, we may take the contradictory testimony of the medical
gentlemen to be this, that though the appearances do not necessarily import,
that he died a violent death, though they may be consistent with his having died
a natural death, such as drunkenness, nuucnumsunied by violence, yet it is per-
fectly consistent with the facts of his having died a violent death—and then, I pro-
ceed to eall your attention to what 1 consider the circumstances yon have a nght
to take into account, in order to lead you to a right conelusion.

Gentlemen, Mr. Hatchell has said, that this must be a cirenmstance that di-
rectly bears on the issue. Gentlemen, I apprehend, there is no circumstance that
more directly bears on the issue than such a cirenmstance as shall tend to show,
whether a person did or did not manifest consciousness of guilt. The facts of the
case are not very much disputed, it will be for you to say, whether you will draw
from these facts the conduct of the prisoner under the circumstances of this most
extraordinary case, evidence of the conscionsness of guilt or not.

I do not agree with my learned friend, that your conclusion must be a conclusion
of certainty, not conjecture, not surmise, not guess, but moral certainty. 1 may
tell yon, under the direction of the learned Judge, that it is not to he the
certainty of a man who sees a thing with his eyes, it is to be a deduction from
cireumstances, founded on strong probability, on probability that no reasonable
man can enterfain a reasonable doubt as to the contrary, but that it is to be
arrived at by deduection from cirenmstances.

What is undisputed in this ease? My learned friend says, and says troly, that
before you come to convict the prisoner of crime, yon must show some motive.
There, he says, there was no motive,—that they lived in the greatest possible
affection, and that he would prove it. Now, Gentlemen, whatis the evidence with
.res&ent to that? We have heen obliged to resort to persons closely connected
with the prisoner. We find, that they were both addicted to intemperance; that
in their drinking fits they were scolding, that they did not keep the same room,
that is not evidence of living on terms of domestic love. The husband gets the
lock of his door constrncted in a peculiar way to exclude every body, I do not say
<his w fe alone, but every one, and she keeps her own room, and he never has
ascess to it,—so they lived not on terms of conjugal happiness,—the wife seolding
anid the husband growling, lond voices of someé persons in his room are heard, and
they agf:a,r to be quarrelling,—that is some of the evidence, therefore, at the out-
set of this matter, we have anything but domestic happiness.

And now, not to take up your time, for the facts are but few, let us see, what is
the evidence of the time of this man’s death: it is of the utmost importance.
The first medical witness, Dr. Ellis, and others, say, he must have been dead
three or four days before Sunday. Others have thrown doubts on that. Take a
medinm time, we have contradictions of medical witnesses- we have cases drawn
up out of books, which mai or may not be books of anthority ; but are you to
putinto the hands of the ical gentlemen, entirely, your own common sense ?
. There are, unfortunately, few of ns who have not had some experience of death.
s it ible, 1 ask yon, this state of decomposition could take place in a short
perio]c{?a Surgeon Geog was examined ; he made an experiment since the
meuest, and he gays, that decomposition was sufficient to produce protrusion of
the eye. Dr. Geoghegan made an experiment on a child still born,—he tﬂﬂ.ﬂ
~you, that all children will decompose more quickly than grown persons, and still-

rn children still more so; and he makes his experiment on a subject most
favorable, and this appearance does not exist for thirteen days ; in six days, they
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hegin to show an appearance of protrusion, but not till the thirteenth day did
t‘hg protrude.
ut here it is said, we are to arrive at a moral certainty in this case. 1 do say,

there was a most studious, deliberate concealment of his death on the part of his
lady, and I beg of you to conzider it. Let me not press it too far, Eut, sen the
conduct of the wife towards her dying husband, not calling in any body to assist
him in his death-struggle, but excluding every one, till a state of things had oce-
curred, as to make it impossible to =ay, whether he died from violence or natural
causes.

Let us come to her own statement. My learned friend puts this on two grounds.
First, that it took place on Saturday. Secondly, if it took place before, she was
unconscious of it. The witnesses we have produced, are not witnesses that can
be considered unfavorable to her, they are ]her own family : her son tells you that
he was called up on Saturday, and she was sober then. Her servant Talt, who
must have known her habits, tells you, and tells you with reason, that on Friday
she was sober, that she appeared to have been drinking, that she was like a per-
son recovered from a drunken fit, but she was sober. On Friday and Eat‘urﬁy,
there was no drink sent in except some porter on Saturday morning, therefore, I
think, that on Friday she was perfectly sober. See what she says herself. The
Coroner examined her on Saturday night. Her son declares she was sober then:
ghe said he was dead on Friday, but she adds, too, that she sent for a doctor on
Friday. That was notso. My learned friend infers from that, that she meant to
represent that he died at 11 o'clock on Saturday. See how that is consistent. Do
you recollect the evidence of the policeman? What aceonnt did she voluntary
give, her husband lying dead, the post mortem examination going on ? It is hardly
suggested, that at that moment she did indulge in these shocking habits, there is
not the slightest reason to suppose that on Sunday she was not sober and con-
gcions of what she was saying. She then stated to the policeman, that she heard
a gurgling in his throat on Saturday, and called her son. Is it possible that this
is true ! At the moment she ealled her son, he was rotten ! oes she say her-
self, she did not know when he died 7 No ; but she tells you, she was conseions of
the moment of his death, and sent for assistance. What iz the evidence of the
apothecary ? He says, “ he is dead,” she says, *“ Oh no,” and she asks the surgeon
to do what he can for him! Now, is this, or is it not evidence of a predetermined
attempt to conceal death 7 What occurs on Saturday morning 7 Take all the
suggestions that you ean, I believe even on the evidence of all the medical men, -
and it is impossible to suppose that he was alive on Saturday morning. All the
evidence is against that. We cannot bring you positive evidence of the time
death occurred. No human eye saw that, but the prisoner at the bar, but that is
for you to say. Is it possible to entertain a doubt but that he was dead before
Saturday morning ¥ All the week, every body was excluded from his room. On
Wednesday, her son got her to leave the room. He thinks she drew the door after
her only, that it closed of itself, it had a spring bolt which ecould not be opened
from the outside. Talt tells youn, that he passeﬂ it by twice, and that it was shut
as close as it could be. Now, what occurs on Saturday? She sends down to have
two cups of tea sent up. That is a circumstance 1 do not desire to press an
farther. It is for you to say, whether her husband was living, and that she wan
the cup of tea for him. If she knew he was dead then, and that he was, there can
be no reasonable question, can yon reconcile the studious attempt to conceal
that fact, not to tell it (though that must be a circumstance so extraordinary as to
give rise to great suspicion), ean you reconcile that with the consciousness of in-
nocence of the prisoner at the bar ¥ )

My learned friend said, she must have been in a constant state of 5tu;gaﬂmtmn-
Does the evidence agree with that?  On Wednesday she was under the influence
of drink. On Friday you have the evidence of the servant,—it is for you to say,
what the effect of itis. He goes up to her about domestic affairs, a woman ¢
with fish, she regulates the price of it, she speaks to him about it, and goes into
the room again. Is that consistent with stupefaction? If her husband were dead
or dying, is it possible she could not know it? That is for yon to answer, not for
me.
Recollect her declaration farther, Itis said, when she said Friday to the Coroner,




w.__._..;:.-r_.-:..{_:_._.l._ | *

T i

FOR THE MURDER OF HER HUSBAND. al

she meant Saturday, She said, she slept in his bed on Friday and Thursday nights,
she could not mean Saturday by that. What I would suggest to you is this, that
she did mean to represent that he was dead on the first occasion, and that the fact
was so.  That is for your consideration, I do not wish to press it farther.
Gentlemen, so much 1 have thought it my duty to say to you. I hope I have
been able not to deviate from my determination of pressing nothing but what is
necessary. If your conclusion is, that my views are groundless, and that there is
no sufficient evidence that this man came by his death by violence, I shall be
rejoiced. If he came by a violent death, and if such should be your conclusion,

it is not suggested that that violence was inflicted by the hand of any human being//"’ =

except his wife.

__Baron Pennefather then proceeded to address the jury as follows :—

Gentlemen of the jury, although this case has been most ably discussed by the
learned gentlemen who have addressed you, as well on the part of the Crown as
on the prisoner’s ; and although I am sensible that you have given your undivided
attention in its progress, it is, notwithstanding, my duty to say some words to yon
upon this important case.

Gentlemen, it is important obviously, so far as it concerns the prisoner, whose
all may be said to be at stake, but it is important also, as concerning the due ad-
ministration of justice in your land, and that crime imputed, of this magnitude,
should not pass unpunished, if it have been really committed, and that security
may be afforded to the good and peaceable and well conducted, as well as due
care and consideration for the interest of the prisoner now on trial before you.

Gentlemen, much has been said of this case out of the precincts of this Court.
An investigation, I am told, for I have seen nothing of it, has taken place, or did
take place, for a lengthened period, almost unparalleled in duration, and it can-
not but have excited much feeling and muoch interest in the minds of the men
who have heard of what was taking place, and who have heard of the sudden death
of this person. DBut, gentlemen, I trust that if any of you have heard of these

roceedings, you will not suffer your minds to be affected by any thing you have

eard out of this Court. Youn know your duty, you know it well, that it is to
decide on the evidence given on oath before you, regardless of its consequences,
throwing aside mreriu; thing that you may have elsewhere heard, and being deter-
mined to do justice between the public and the aceused.

Gentlemen, it is a frichtful charge ; it is a charge of murder, alleged to have
been committed by the party upon her husband; and it has been truly said, thmt
the greater the crime imputed, the more careful ought the jury to be before they
suffer the accusation to be fastened on the accused: credit must be given to
human nature. But on the other hand, you are to examine, whether the cha
has been sustained by evidence which removes from your minds any reasonable
doubt that the fact has been committed, and that it has been committed by the
accused. :

It is not to be established by guessing, it is not to be established even by strong
probability; it must be established by evidence, whether that evidence be direct
or circumstantial, which leaves no doubt in the minds of reasonable, thinking,
conscientions men. If, after reviewing the evidence, after weighing the observa-
tions that have heen already made, and those which it will be my duty to submit
to you, and which may ocenr to yourselves, there should remain a doubt in your
minds as to the guilt of the aceused, yon ought to acquil her; butif you have no
snch doubt, your duty tells you, and your oath requires it, that you should come
to a different conclusion. : ;

Gentlemen, let us see how the facts of this case are,- first, those concerning
which there is mot any dispute ; and next, those on which there may be contra-
riety, either as to fact or opinion. L :

That this unfortunate gentleman was addicted to llgui)r at times appears certain,
but I should take it on the evidence, that the fits of drunkenness were the excep-
tion, and that, generally speaking, his habits were temperate; at least, that is
the way in which the evidence strikes me: it is for you, however, to consider it,
and to see whether the same view strikes you. :

He was in these fits of drunkenness, in a manner deprived of the character of a
human being, depriving himself of his reason, and reducing himself to the state of
a brute. 1| make the observation, not as reflecting upnecessarily npon the cha-
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racter of the deceased, but as an ingredient which cannot be thrown out of your
eonsideration. i _
- His wife, the prisoner at the bar, appears to have been. at least at times, in
those scandalous and shameful excesses, she seems to have partaken with her husband
in that scandalous and debasing habit which reduces man to the class of animals,
glanell by the Almighty in a station*below him, —and, Gentlemen, in the consi-
eration of her case, that habit must be borne in mind,—not as a circumstance
that we are now trying her for, but as a circumstance which you will find of the
tlilhﬁmt importance in the consideration of the evidence that has been given in
e case,
She appears to have married this, her second husband, nine years -
then the mother of three children, who, unfortunately, I will say, for her
own feelings, have been necessarily produced:, before you, as witnesses in the
case. But, circumstanced as the Crown was, eircumstantial as this unhappy trans-
action was, you will probably think, that the %lmductiun of these young persons was
an indispensable duty on the part of those who have condueted this prosecution.
It appears, that the deceased, in the latter end of June, went to the races of
Bellewstown. What time he remained there does not appear. He returned late
in the evening, or on the night of the 30th June, in the present year, and, ac-
cording to the evidence, although the counsel for the prisoner stated the fact to he
otherwise, it would appear to me that he was not in a state of intoxication. The
servant man says, that he was not drunk ; however, it is possible that he may have
taken liquor. However that may be, his wife met him, and his first act, st
after his coming home, was to send out for a quantity of that deleterious liguor.
It was brought home to the man, and the effects, it would appear, were such, that
on the following Friday (the next day) mneither of them appeared until a latish
hour in the day, when, according to the evidence of the servant, the deceased
came down about five o'clock, ‘a little before dinner. The wife was also by at
that time, but neither of them dined with the family. What became of them does
not appear by direct evidence, but you will judge, whether they did not both
retire to that abominable and filthy den from which they had emerged.

* Gentlemen—1It has been spid that they lived on bad terms. Yon will ask your-
sélves whether that appears to be the fair result of the evidence. The step-
children of the deceased, if you may judge from their manner, appear to have
been fond of him ; and they stated, that the prisoner and he lived together on
friendly terms, exceptupon the occasions of these baneful fits of intoxication.

Gentlemen, it is material always, when erime is imputed, to find out, if one
can, the motive which may have led to the commission of that crime; and you

¢ will ask yourselves, whether, in the present case; you are satisfied that any motive

has been established by evidence sufficient (no motive could be sufficient), but
likely to lead to the commission of such a crime as this.

On that Friday they retired, it may be supposed, to the chamber of the de-
ceased, to that chamber which he never afterwards left alive, so far as it a&p&am
in evidence. They were not seen on Saturday— I am speaking of Saturday 2d
July); and he was last seen alive, with the exception of what the servant man says

. about the arm, on Sunday 3d July, by one of her sons. On the evening of that
. day, although he was not seen, it appears by the evidence, if we believe it, if there

. is no mistake in it, that he was alive in the evening, that his voice was distinetly

" heard, and that the voice of the prisoner was also heard, and, as f'm might expect

from brutes, inclosed together in a state of mutual hostihty, I do not mean of
blows, but of anger. That was on Sunday the 3d, and that fact appears to be
established—the fact of the angry disposition, or the angry noise between this ill-
fated couple, not only by the evidence of those in the house, but by the evidence
of Mr. Barry, who hearg the noise from the adjacent house. ‘
On Monday, they are not seen. On Tuesday the servant is called up (I am now
alluding to the testimony of the servant Talt,) who says he was called up by the
deceased ; that the deceased spoke to him, desired him to get a pint of whiskey,
gave him half-a-crown, and that he handed it to him, hiz arm being bare to
elbow ; that he knew the arm and voice of the deceased, that he brought back the
whiskey to him, that the deceased chided him for the delay, that he received out

| of half-a-crown change of threepence, and that was given to the same hand that

I

had handed him the money,
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Gentlemen, I draw your attention particularly to this, in order that you may
satisfy yourselves, if you can, that this unfortunate man was alive on th.nt%‘?:mdat,
that the servant had full opportumty of knowing his arm, and of knowing his
voice, recollecting that he said, the veice was not in its natural tone. He sa

that though it was his master's voice, it was not his natural tone; but he says also,
that it was a man’s hand, and if it were, it must have been (one would suppose at
least) his master’s hand; for there is no evidence of any other person of the mals
sex being in that room. It will, however, be important, in the view of the case,
which both my Lord Chief-Justice and myself think it right to present you before

this case closes, that you should carry that circumstance in your mind, and ba

satisfied, if you can, that the person was alive upon that day.

Gentlemen, onW ednesday, things were brought to his room, I mean more liguor,
He was not seen on that day, he was not heard on that day, and without going
through the different days, I may safely, I think, state, that no day of his existence
after day has been established by any direct evidence. 1 say direct evidence
(for I do not forget what was said by Mr. Kirby). Gentlemen, upon that day,
among other things, strawberries were sent up, and a chicken was brought u
either on that day or a subsequent day, there 1s a little doubt about the houry
also some fried bacon, or something of that kind, was also brought into the room.

Gentlemen, on Wednesday, a material circumstance occurred. The prisoner
left the room something about 10 o’clock, being called out by one of her sons,
who wanted to get some money from her. She went up stairs with this young
gentleman, she gave him the money she had in the desk in her own bed-chamber,
which was over that of her husband, and he says, that perceiving her then to be
in liquor, he entreated her to lie down on her own bed, which, he says, she did,
and he says, he snpposes she lay there till dinner, and he says, that she left the
door of the room ajar or open, or at least not shut with a spring lock ; he did nog
speak of a spring lock, and you will jndge, whether 1 am under a mistake when L
say that the door was left not closed. That was the testimony of the son.  The
servant Talt had occasion to see her on the day she was above stairs ; he says, he
dpes not know whether it was Wednesday or Thursday, but there is no evidence
that she was above stairs on any other day but the one, until the Saturday, and he
says, that upon that day, she was above stairs, he brought up a boiled chicken
into the room, I mean the room where her husbhand was lying, between 1 and 2
o'clock, that she received itin through the door, opening the door wide enough to
admit the tray on which the chicken was, so that if he be correet in that, she could
not have remained up stairs till 5 o'clock, as her son supposed ; he did not say she
remained above, but he said he supposed she did, and it is for you to judge whether
this witness is accurate or not; he says, that the door was shut as closely when
she was out of the room, as it had been at any time she and her husband had re-
mained together within.

Gentlemen, it strikes me, thatitis a circumstance which unquestionably cannot
be discarded from your minds as a trivial one, whether the door was left open or
not on this occasion. If it was left open, it seems to negative any idea that any
violence had been previonsly committed on the deceased, or that he was then nog
alive. But if the door were shut immediately by her when she left the room, and
that she carried the key by which alone that door could be opened, no such in<
ference, yon will perceive, can be made in her favour. -

Gentlemen, that was on Wednesday, according to the evidence of the son. On
that day, strawherries were bronght up, I am not speaking of liquor, which was
sent up from time to time to excess. On Thursday again, Talt says he brought
up strawberries, which were received by the prisoner on each of these occasions.
On Friday he was at the door again, and he says, that he came to tell herof soma
fish that was brought to the hounse, he told her that the woman asked 2s. 6d., but
she gave no more than 1s. He says she was sober on this occasion, but tossed,
according to his expression, and t{a fish were ultimately bought for 1s.

On Saturday, at ten o'clock, he visits the room again, and by the desire of the |

prisoner, he brings her two cups oftea, and she, in the course of that morning,

orders dinner for the subsequent day, Sunday. On Friday, she saw the maid |

servant, and she said toher, she thonght she had given her weekly money on tha
Monday before. The maid servant said she did not, but it was ds sent to
her by Talt. T mention these particulars with a view to draw your mind to the
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probable state in which this woman was —I mean as to sobriety or dronkenness.
On Saturday, again, between six and eight o’clock in the evening, she calls one of
her sons to turn the deceased from his face. The son came up—saw his ear
black—but he says, he went down immediately for his brother ; they returned to-
gether, and they exclaimed, that he was dead. One of them said, that she cried
ont, * Oh no,” and the other, that she desired Dr. Harvey to be sent for, or a
physician to be sent for. On that occasion unquestionably he was dead, and the
apilemncéﬂ he presented are described by Dr. Harvey who came shortly after.

said, that she had left the door clﬂsnc{ on Wednesday, that she had kept with
her thekey, according to Talt; and it appears by the evidence of Taltthathe saw her
open the door from outside, on Saturday,atone o'cloek, with the key which had been
in the custody of herhusband, and which she musthave hadin her actual possession.

Gentlemen, Dr. Harvey tells you the appearances of the deceased , he tells yon
that his face and neck were black; that ’tﬁuosﬁl, or some serous matter, appeared to
be exuding from his mouth and nose, and that he appeared in a state of rapid de-
composition—so much so, that he thought he had been dead four or five days.
That was the appearance presented by the deceased, in Mr. Harvey's judgment.

Upon the evening of that day, the Coroner attends, and he questions, as it was
his duty to do, the prisoner, as to what had happened, cautioning her not to say
anything which might criminate herself, Gentlemen, it is a very proper cauntion
to be given— it iz quite right that the accused should have, from the beginning, a
full opportunity of explaining all the circnmstances that may relate to the case,—
it is the Erivilege of the accused, that nothing is to be extorted—nothing to be
got out by undue means, by threats, or by promises ; and it is, therefore, always
a proper precaution for persons to use, to tell the accused that they ought not to
say anything that may criminate themselves. She then says, that on Thursday
and Friday last she slept in his bed, and that he died on Friday, and the Coroner
took down that. Much comment is made on that. It is snggested, that Friday
was a mistake, either of the Coroner in taking it down, or of the prisoner, and you
will see, whether that suggestion be or be not borne out; the words are, *Mr,
Byrne died at two o'clock, 8th July; she says, she slept in his bed on Thursday
and Friday."”

Now, it appears, that in point of fact, Dr. Harvey was sent for on the night on
which the death was made public, and that was, unquestionably, on Saturday,—
and, therefore, you will judge whether the fair construction of this document. be-
ing taken from a person under agitation, as unquestionably she was, on the evidence
of the Coroner, whether it is not to be taken, that the assertion of the day of the
death may not be mistaken, using Friday for Saturday, the more especially when
we find that her declaration on the same subject on Sunday was, that he died on
Saturday.

But, Ehlzra are other parts of this statement not immaterial for your considera-
tion. When she says that her husband sent the boy for the Lg:mrt of whiskey on
Thursday, and that it was handed to him, the evidence of the boy Talt, (I suppose
thatis the boy she mentions) who was very distinet as to the day Tuesday,—he
says, he saw an arm, which was Mr. Byrne's; that he had no communication with
him afterwards. If there be a mistake in this, itis for you to consider. On the
other hand, you will judge if Talt be correct in stating that on Tuesday he brought
him the liquor, if there was any intentional change of the day by the prisoner, and
for any and what purpose? :

Gentlemen, examination of the body was made on Sunday. It was at that time

.~ in a great state of decomposition. It does not very distinctly appear, what progress

decomposition had made from the Saturday. When Mr, Harvey saw it on Satur-
day evening, it was then in a state, he says, that induced him to think that it had

been dead four or five days. On Sunday, there is a general account of decomposi-

“ tion, with the addition, that some living animals appeared about the nostrils.

Gentlemen, the body, according to concurrent testimony of all the surgeons,

| exhibited marks which are not common, at leastin ordinary deaths. The face was

black, and the neck was black, and decumPositiml had proceeded to a great extent,
especially about these parts, so as to obliterate any marks of violence, if any

been used. One of the eyes very much protruded, the tongue was extended between
the teeth, according to the testimony,—on this, there is a little variance as to the
extent of the protrusion,—one witness says, half an inch—the other, not guite so

T
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much. The lips were swollen, and the fingers were bent. Gentlemen, the opinions,
then, of the medical gentlemen, have been taken, and given to yon, upon the sub-
ject of these appearances. Gentlemen, it has been truly said by one of them, or
more than one, and very eminent men have been examined, that in cases of this
kind we cannot arrive at certainty—that, from the nature of the case, certainty
cannot be arrived at, but that opinions may be formed, which ought to be attended
to, with more or less respect, according as you may consider the opportunities pre-
sented affording the means of forming just opinions, and as the judgment, and ca-
pacity, and knowledge of a medical person would enable him to form an opinion on
the facts presented.

Much has been said as to one of the medical gentlemen who has been examined,
Mr. Ellis. Gentlemen, it is for you to judge whether that gentleman gave his evi-
dence, in any manner, unbecoming a gentleman, or in any way that derogates from
the credit you would otherwise have given to his opinion. He has been assailed,
not only as for errors in judgment, which may be imputed to us all, (for no person
can say, his judgment may not err) but he has been assailed for improper motives.
1 feel myself bound to say, that whatever ground there may be for imputing to him
a mistaken opinion, I could not see any ground for impeaching his intention. It
is, in my mind, due to every man, and more especially to a professional man, that
if there be no ground, really, for imputation, that imputation cast upon him ought
not to be'suffered to rest or to remnin.  You will, notwithstanding, examine what
this gentleman hassaid, and far be it from me to exelude from your eonsideration the
idea ofhis having intentionally swerved from what was correct of having been biased b
preconceived opinions,which was only the extent to which hisimpeachment extende

Mr. Hatchell—My lord, I meant not to impeach his testimony farther than
that he was swayed by professional bias,

Baron Pennefather—I take it, Mr. Hatchell, as such. He is an experienced
E!lnntlemm I have not the honour of knowing him ; I did not suppose, that any

ing was intended beyond that which is a bias on the human mind, which it is
sometimes difficult to guard against, having given an opinion, strongly impressed
with that opinion, and therefore nnable to a certain degree, to correct that opi-
mnion, if it had been erroneous, No doubt the human mind is subject to error, but

this gentleman says, that taking appearances together, as exhibited by this de- |

ceased gentleman, his strong opinion is, that he died of some convulsive struggle,

(there was one other symptom, th2 discharge of forces)—he says he died in some |

convulsive struggle,but what that was produced by, Mr. Ellis was not equally clear on.
That it might be produced by external violence, he asserted, that it might have been
the effect of epilepsy, he admitted, but his opinion on the whole was, thatit was the
effect of external viclence. That appears to me to be the full result of Mr. Ellis's
opinion, and ence for all, I mnst say, that these opinions, although in my mind they
are to be attended to, and although you will think they ought to be attended to,
becaunse people of science have given them, yet as they may be mistaken, you are
not bound imperatively by these opinions on one side or the other, but you will
ask yourselves, how far they satisfy you, and on which side these opinions prepon-
derate. You are not to find your verdict on preponderance of opinion ; you must
be satisfied of facts before you find your verdiet. If the opinions went the ler:fth
of saying, that death necessarily was produced by violence on one side, or that
they could not be appearances produced by violence, they would be a different
class of opinions than those which we have now to consider.

Mr. Harvey was examined, a gentleman whose opinion, at least on the score of
intention, is not imSIug-nedq and you will judge, whether there be any reason to
impugn it on any other ground than that of the common failure of human intel-
lect. He attended the trial, he carefully attended to the different symptoms that
were examined, and the nature of his opinion is, that the death was occasioned by
violence.

There is one circumstance, and one appearance, whiclh, as I understand the evi-
dence of all the medical gentlemen, does not consist in general with death pro-
duced either by strangulation or suffocation, namely the absence of blood from the
heart, and the lts;fe arteries about the heart, and its fluid state about the head.
That is accounted for, you will judge whether satisfactorily or not, by the state of
decomposition in which the body was. A very minute examination was made as

to the state of the blood in the heart and large arteries immediately connected ~




mrm

56 TRIAL OF MRS. ELLEN BYRNE

with it; and it is stated, I think, admitted, by all the medical persons, that de<
composition, to a certain extent, and under certain circumstances, may have the
effect of remnvm% the blood from the heart and larger arteries, even in cases of
death by strangulation or suffocation, and that, therefore, you will consider—I am
alluding now to the evidenee of Mr, Kirby—whether the appearances were such
a8 to negative altogether the fact, that death was ncnasiouuf external violence.

Other witnesses were examined on behalf of the prosecution, and an experiment
H.E]peara to have been made by one of the gentlemen, Dr. Geoghegan, on an infant
chald, still-born, on the effect of decomposition in protra ing the eye. You will
mml]e-:t:, there was a great deal of difference of opinion on thatsubject. Some of
the p:uadu:a] gentlemen, Mr. Ellis and Mr. Harrison, were of opinion, that that pro-
trusion of the eye could not be oceasioned by the gaseous substance that exudes on
decomposition, that it must have been the effect of violence, or of afit: and on
the other hand, other medical gentlemen have deposed, that it could be effected
by decomposition, more especially, as only one eye actually protruded, and not the
other. But Mr. Geoghegan made an experiment (how far it may satisfy is another
question) on a child still-born, in which decomposition, as I understood him, did
not commence for six or eight days, and did not produce the effect of protruding
the eye until the thirteenth day. "Whether that slg:-v.'s that decomposition can have
the effect of protruding the eye, whether that be any evidence of the length of
time decomposition must be going on in order to produce that effect, you will
consider, on Mr. Geoghegan's evidence.

Chief-Justice Doherty here suggested, that the evidence was, that an effect
*:rilns Er%d%ued on the eye on the sixth day, and that protrusion was complete on

@ eighth.

Baron Pennefather—The Chief-Justice thinks it was on the eighth day. We
will take it as such. 1 know he mentioned the thirteenth day, perhaps he meant
the right eye,—however, I do not think much turns on the difference of the days..

Other gentlemen were examined, and witnesses were examined on the part of
the prisoner, and among others, Mr. Adams and Mr. Kirby, most eminent men.
Mr. Adams would not undertake to say, in the state of decomposition in which
_thv& boidy was, that he could form any opinion as to the cause of his death, whether
1t was prodnced by external violence, or by a malady not occasioned by external
violence.  Mr. Kirby said, that the affection of the eye might be produced, in his

inion, by decomposition. He said that. Upon the whole, you will recollect, that

r. Kirby did not see the body, but attended to the evidence given ?estarda 7

' neither had Mr. Adams seen it. He says, he thinks, that decomposition might
. have occasioned the protrusion of the eye, and that, according to all the circum-

stances, his opinion is, that the death was occasioned by an epileptic fit, but he

' will not say that, with any degree of certainty ; and he says, that the appearances

were quite consistent with such a kind of death. But though he said at first, thag
he thought that death was not oceasioned by strangulation or suffocation, because

' there was'no blood in the heart, nor in the large arteries about the heart, he says

he had been in the habit in the early days of his practice, of aeeinimany subjects
who had come to their death by strangulation, and that therefore, he is the better
enabled to give that opinion, that in general, persons strangled have blood about
the heart, but then, he appeared to me to qualify his answer very much, if not alto-
ther, for he said, that the effect of decomposition, proceeding to the extent it
ad done in the subject we are now considering, wnulnr have the effect of removing
the Mlood of the heart to, among other places, the sealp and lower extremities.
That appears to be the effect of Mr. Kirby's evidence. He was then questioned
as to the periods of decomposition, what was the probable time of the death of this
rson, and he says, that decomposition might have taken place in twenty-four
ours, or in less time, but he says, that taking into consideration the account given
of this person, and I think a little attending to the evidence of the strawberry '
that he was alive on Thursday, beeanse Mr. Kirby said, that if there were a straw-
berry found in his stomach, he mmust have been alive when he took it, and if 1t
were brought to him on Thursday, he must have been alive on that day.
But, in the first place, we have mo certainty that this was a Btrawherrr‘lﬂeﬂ-
Mr. Geoghegan said, that he only believed it to be a strawberry seed. That is not
the kind of evidence of fact submitted to observation which the law requires, 1t 13
not proved in the way it was possible to be proved, that that was a fact that eould
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be submitted to a test to know, whether it was a strawberry seed or not, I believe
chemists might do so, and there iz no doubt about it, that his saying on his belief
does not establish the fact. .
There is this to be considered also, that Dr. Kirby said, the seed might remain
in his stomach, though taken into it a week before Thursday, therefore, you will
judge, whether that cirenmstance affords any reasonable ground of concluding with
certainty, that he was alive either on Thursday or Wednesday. On the latter day,
you will recollect, that strawberries were brought into his room, as well as on
Thursday, but you will consider, taking the whole of this evidence together, this
particular of the strawberry seed, showing you, that this person was alive on either
one or the other of these days, in the absence of any direct proof, that it was the
geed of a at.rawben}', and the presence of the evidence of Mr. Kirby, that if it was
a strawberry seed, it might have remained in his stomach for a week, Therefore,
gentlemen, you will consider, on this part of the case, whether there be evidence
on one side or the other, which will satisfy you beyond any reasonable doubt, of
the time of the death. .
. The prisoner said, he died on the Saturday, that he was dead on Satarday there
can be no doubt. Mr. Barry says he perceived a smell in his drawing-room on
Friday, but he cannot say, whether it was a similar smell produced by the cats
dirtying in the room, and he could not say, that when he went into the house on
Saturday. that it was the same kind of smell, and no body in the house, whether
from want of opportunity or otherwise, it does not appear, perceived the smell of
the dead body (L think that is what must be spoken of) at about 10 o'clock at
night, and when Talt was at the door, it being opened by his mistress, the prisoner,
on that oceasion, he did perceive the smell, but,ﬁ says, the prisoner said, in addi-
tion to what 1 have already observed upon, to the inspector of police, Mr. Finna-
more, that he died on Saturday, and that she heard a guggling 1n his throat, and
sent for a doctor. Now, taking that together, that she sent for her sons, that she
said she heard a guggling noise in his throat, you will consider, whether that rer
ferred to the time w%en her sons came into the room and lifted him from his face,
and whether, if it did refer to that period, it could have been true, and whether,
taking into account the evidence aF Talt, if he be not mistaken in what he says,
of a smell, that death must have taken place prior to the evening of Saturday.

Gentlemen, the state of decomposition in which this body was found on Satur- -

day, or at all events on Sunday, has had the effect of rendering it, I may say, im-
possible for medical persons to state with certainty the canse of his death. - All
we know, with certainty is, that on the evening of Saturday he was dead, and that
he must have been dead some considerable time, whether hours or days, will be a
matter for your serious consideration. i
Gentlemen, in a case like the present, it is impossible to discard from your
mind the conduct of the accused. You are not necessarily to infer guilt from that
conduct, but in the absence of positive evidence, it i= one of the media of proof to
hich the Court and jury must necessarily resort, and if the appearances of the
eceased prevent, and have prevented the full elucidation of the truth, if that has
been contributed to, or occasioned by the act of the accuszed, then, the more im-
portance must be attached to the act. In civil cases, actual presumption arises
ﬂmt the person who secrets evidence. I would not by any means encourage
:gi.uiun, that a similar rule is to be followed in eriminal cases, but, as I have
already said, the act and conduct of the party accused must, in the absence of
clear and more direct proof, be taken into consideration. 1f a person accused of
theft flies, the flight of the party has at all times been considered evidence of
guilt, weaker or stronger, according to the circumstances. :
- Now, Gentlemen, from these observations, you will observe, if you have not
already done so, the importance of ascertaining, if you can, the time of the death
of this person. If it took place many days antecedent to the Saturday, or any
length of time antecedent to the Saturday, and if the prisoner was in possession of
Ler genses and mind, in snch a way as to be aware of the fact, you will consider,
whether it was the part of an innocent person, not to have immediately disclosed
the fatal event that]hmad taken place, whether the feelings of a wife would not ne-
cessarily Em_pt her, if she were in the possession of her reason and of her senses,
to make disclosure of the death of her husband, with whom she had been shut
up for some days.
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That he was alive on Sunday 3rd July, appears, I think, put beyond any doubt;
that he was alive on any subsequent day, you will ask yourselves, whether it has
been established to your full conviction and satisfaction, whether you think that
the evidence of Talt is sufficient to satisfy you of that fact. He said, his voice was
in a disguised tone, that the arm was stretched out from the room door ; he swears
unquestionably that it was the arm of a man, he did swear that it was the arm of
the deceased, but how he could distingnish the arm from the arm of any other
man, is a matter that could not be distinguished, but that he could distinguish, if
there were means of observation, the arm of a man from that of a woman, is pro-
bable, there can be little doubt of it. But you will consider, whether he had the
full means of seeing the arm that was extended to him, whether the light was suf-
ficient. The bed was between him and the window, it was close to the door, the
beds foot faced the fire-place, the window was at the far side of the bed. You
will consider whether Talt tells you the fact of which you are perfectly satisfied,
that he was alive on Tuesday, whether he can be certain of the voice, which, he
gays was not the natural toned voice of the deceased, and whether there was light
sufficient to enable him to judge of the arm. If that were not so, and if he does not
speak with certainty, and with a means of certainty sufficient to satisfy yon, then

ere is no other evidence that this gentleman was alive after Sunday night.

Gentlemen, as far as | view the evidence, you will consider, whether the appear-
ances were inconsistent with the death so far back as Sunday ; whether, although
the appearances indicated decomposition of four or five days, that it might not
two or three dayslonger. As far as [ understand the evidence of some of the medi-
cal gentlemen, they say, it might have been of that duration ; but, you will ask
yourselves, whether there be any thing to satisfy you, that Talt is certain that he
was alive on Tuesday, and whether the evidence of the medical men shows that he
was so alive.

Gentlemen, if the death took place anterior to the Tuesday, or even if it took
place subsequent to it, you will consider, whether the prisoner was in such a state
as to have been sensible of the death, She was represented to have been, on
Sunday at least, in nearly a brutal state of intoxication, she fell at the door, and
obstructed the entrance of her son. Whether she was recovered from that in any
way, at any subsequent period, and Eriar to Friday, does not, I believe, dis-
tinetly appear on the evidence. If she had brutalised herself so long in this abode
of filth and of stench, in this abode of abomination, if she had stupified herself in
such a way as to be insensible to the events passing hefore her eyes, that state of
stupefaction would relieve her from the imputation of not discovering that death,

. if it really did exist. That she was in that state for a period, seems probable,

. whether she was in that state on Wednesday morning when she gave the money

. to her son, took it out of her desk, and when Talt saw her, you will judge;
| whether on Friday when she arranged about the fish, you will judge ; or whe
" gshe was in that state on Saturday morning when she ordered two cups of tea, if

that tea was meant for a second person, youn will judge, whether she would have
found out that that second person was in a state ufl stupefaction, or in the sleep of
death?

Gentlemen, the habits of these unfortunate persons (I must eall them both so),
make this case of great peculiarity, while, on the one hand, it makes nus shudder
at the circumstance of human nature being reduced to such a state, it, on the
other hand, Eurhaps, prevents ns from visiting on the acensed all the COnSequences
of her being in her reason. But still, Gentlemen, you must see, to what extent 1t
was taken, to what extent it existed, and to what extent it ought to afford protection.

Gentlemen, this brings me, perhaps, to the proper time of mentioning what has
not been suggested by counsel on either side, what, perhaps they have been right
in not submitting or mentioning to you, but what the judges who have llean_i the
case think it to be their duty, as arising out of the facts of this extraordinary
transaction, to suggest and submit to you. You will ask yourselves, if there
any evidence to satisfy yon of a preconceived design on the part of this woman to

t her husband to death 7 If there be no direct evidence, are you to infer it?

uch an inference is not to be made, unless warranted by the circumstances of
the case, In the absence of other evidence, and in ordinary cases, if death be
traced to the accused, and be fully established, it lies on the accused to b for-
ward circumstances of mitigation. The law implies malice, and says, that eath
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unexplained, must be considered as murder, but in the absence of any direct evi-
dence of malice, where the evidence establishes habits of beastly drunkenness,
tending to the deprivation of reason, where the evidence establishes loud words, at
least, if not of blows given, 18 1t going & great way to say, and to suggest for this

risoner, that in these words of anger, blows might have ensued, and violence have

een offered which led to the death of this unfortunate man, and if such had been
the case, and if death did follow on a sudden conflict between them, you will ask
yourselves, whether you onght to exclude that view of the case, because conceal-
ment had taken place. If this unfortunate man died by violence, and if the pri-
soner in heat and passion, and by blows, inflicted violence on him which cansed
death, on coming to a share of reason she might have been sensible to a
certain degree, of what had been done, and the thought might have crossed her
mind, that it might be possible to conceal it, and if it were possible to conceal the
act of murder, it was equally possible to conceal the act of manslanghter, the same
motive might equally lead to the concealment of one as of the other.

Gentlemen, it is not for the Court to say, that that was the real state_of things,
it is not for the Court to say, that death did follow from violence, or that there was
any concealment on the part of the prisoner. You are the judges of these facts,—
you cannot, in any view of the case, find the prisoner guilty of any erime, either
murder or manslanghter, unless you are satizfied, beyond any reasonable doubt,
that the death was occeasioned by violence, and that hers was the hand that in-
flicted that violence. All the observations I have made equally apply to the greater
or less degree of homicide, to find her guilty of either, that l:nrdiu:h fact must be es-
tablished in your mind bevond a doubt, beyond such a doubt as would enter into
the mind, and after full consideration, remain in the minds of rational, sensible,
intelligent, and conscientious men. ;

In determining that fact, vou are not only to attend to the cirenmstances of the
case, but you are to attend to the evidence of the medical men, to see how far that
evidence be consistent with a death by violence, how far it makes such a death
probable, taking into account the situation of the subject of the inguiry, and to
which she was reduced by her debasing habits.

That these circomstances may follow from intoxieation, that a continued scene
of intoxication may bring on apoplexy and epilepsy, and cause death, and cause
such a death which might present the u*p]l;l:ura.:mns which were shown by this man,
cannot, 1 believe, be contradicted. Dr, Ellis said, epilepsy might have produced
these appearances, and if the subject had, or was predisposed to epilepsy, he would
have thought that the symptoms were those of epilepsy, and if, as a juror, he was
to try the prizoner, he wonld give a verdict of acquittal ; therefore, the appearances
were consistent with Elﬁiﬂfl:i}'. Epilepey is the disorder, of which, in the opinion of
Mr. Kirby, he died; an epileptic seizure, he said. That was the disorder which Mr.
Ellis said, might have occasioned his death. Mr. Kirby says, (I think thatis the
fair resule of iia evidence,) that he could not say whether the appearances pre-
sented, in the state of decomposition of the body, were inconsistent with death by
strangulation or suffocation, but upon that fact, yon must be satisfied. Yom are,
then, to take the opinions of the medical men. The subject of this inguiry, ac-
cording to the evidence, was not known to have had epilepsy, he was not known
to have had any fit, according to the evidence given to us. You will then, not
exclude from your consideration the conduct of the prisoner. You will determine,
first, was there concealment on her part 7 did she conceal the death? did the
death ocour before it was announced 7 what was the object of that concealment ?
was it to keep the body until all traces of violence were effaced ¥ was it from any
other object, or was she in such a state as to be incapable of knowing the fact,
that her husband was dead, with whom she said she had lain on Friday and
Thursday ?

Gentlemen, | am afraid I have exhausted your patience in the investigation of
this case, but it is one requiring investigation. You will come to a calm and de-
liberate judgment. You will consider the observations I have made to you, they
are intended for your information, they are not to sway you, not to coerce you.
You are the constitutional judges of the fact, you will dispose of this case as
honest and conscientions men. If you shall be satizfied, beyond any reasonable
doubt, that the deceased came by his death by violence, you will then consider,
under what circumstances that death may have been occazioned, whether it ought

e —
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to be viewed as murder or manslaughter. If, on the other hand, you are not
satisfied, that the death was occasioned by violence, you must not convict the
Trisouer on suspicion. You must not conviet her on probability, however strong.
f you have any doubt, as thinking men, you will e her the benefit of that

doubt, and say =0 by a verdict of acquittal.

I sincerely concur in the concluding prayer of the prisoner’s counsel.

At a quarter to 4 the jury retired, and in half an hour returned into the Court,
which was in a state of breathless anxiety, with a verdict of * Not Guilty.”

The Court then adjourned.

The Foreman of the Jury asked for a copy of the Inditement. Baron Penne-
father said, it was not nsmal to send up to tEe Jury the Inditement. The Foreman
said, we were told by the Crown Counsel, that we should find a verdict of Guilt
of murder or acquittal. Baron Pennefather said, when the Bill of Inditement 1s
for murder, the Jury can find a verdict of manslaughter.

THE END.
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