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Preface

If the reports of Royal Commissions were
always acted upon there would be no necessity
to republish propaganda, and the decision of the
sitting Commission might be anticipated as a
final settlement of the question. Unluckily,
however, experience has often shown how little
notice is taken of such reports. It is scarcely
likely that the Commissioners will not recom-
mend any reforms, but it is more than probable
that any reforms they may recommend will be
hotly opposed in Parliament and elsewhere,
even if such opposition were only to be expected
from men who genuinely detested any change.
Opposition, however, must be anticipated not
only from convinced opponents, but also from
men who, consciously or unconsciously, sacrifice
their own private convictions to the supposed
requirements of an official or parliamentary
position, and whose position lends weight to
arguments which would otherwise have very
little weight at all.

It is, therefore, hoped that this little pamphlet
may be of use not only to friends of the cause
but also to those who wish to approach the
subject with an open mind. I have always tried
to keep an open mind myself, and a careful com-
parison of these essays will show how even in a
few years I have modified my opinion on one
or two questions. For this reason I claim no
finality for any one of my proposals, but only
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Divorce Problems of To-day

magistrates should have the power of granting
divorces, and in the debates of 1857 many
speakers strongly urged that such power should
be given to the County Courts, where much
more obscure questions of fact than cruelty,
desertion, or adultery are daily proved.

Another judge has now come forward as the
advocate of reform. The President of the
Divorce Court! has recently given a weighty
and authoritative opinion in favour of altering
the absurd compromises and anomalies which
are embodied in the Act of 1857, and result from
the working of the different statutes that have
succeeded 1t. His courageous words cannot be
too highly praised. The usual apathy of happily
married persons, whose happiness should at
least make them realise how wretched an un-
fortunate marriage can be, the opposition of
Protestant bishops and other members of the
Church of England, who for some mysterious
reason conceive themselves pledged to the main-
tenance of certain Roman Catholic doctrines
which by a historical accident still remain
embedded in the English law, and the general
indifference to the sufferings of a class who are
happily a minority of the whole community,
greatly hamper the success of any appeal to
public opinion as such, and a judicial expression

1 Now Lord Gorell.
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maintenance than before, and was condemned
to a single life during the life of her unfaithful
husband.

The following important results appear from
this state of the law:—

(1) In no circumstances whatever can a wife
obtain a divorce from a penniless husband except
by going to the expense of an action in the High
Court, for which she may lack the means; and
if she has previously obtained a magistrate’s
order she is probably altogether debarred from
a divorce, for, if she is not bound to cohabit with
her husband, he cannot commit the matrimonial
offence of desertion, and it is most improbable
that he will have any opportunity of committing
the offence of cruelty.

(2) It is clear that a husband is more severely
punished for committing the single offence of
adultery than if he is guilty of adultery and
desertion or cruelty, since in the latter case he
obtains liberty of re-marriage, and probably
does not suffer any greater financial loss by way
of alimony.

In the latter part of his judgment the
President pointed out that the magistrates
granted over 7,000 orders of this kind a year, “so
that at any given time there must be an
extremely large number of people living separate
under orders made during the previous years.”
Tracing the history of the law, he showed
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equality between the sexes,and Lord Lyndhurst
most vehemently supporting the proposal that
desertion should be made a cause of divorce.
The above extracts from the judgment of the
one person in England who might be expected
to be entitled to express a proper opinion on the
matter might seem sufficiently reasonable to
the average person. They met, however, frankly
hostile criticism in The Times. The writer of a
leading article on the judgment stated that
““the time has not come, if it ever will come,
for removing all the anomalies which the
President condemns.” And why? Because
“in the opinion of many persons—some would
hold a majority—in this country and several
others, the right course in this matter is not to
be determined by considerations of public policy,
however clear or strong.” Such an argument
might be expected from anarchists, anti-vaccina-
tionists, or the Peculiar People, but it is some-
what startling in the columns of The Tvmes.!
Let us try to understand the sentiments of
the “persons” referred to. In the first place
there is the religious argument. The Council of
Trent recapitulated the doctrines of the Roman
Catholic Church in prohibiting divorce a vinculo

=

1 T do not want to suggest that The Times is not the best
informed and most intelligent daily paper in the world. I
think it is, but I cite it for that very reason. Such sentiments
show the intensely clerical sentiments of many otherwise
open-minded Englishmen.
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abandonment of the closest personal ties and
the hatred of scandal and publicity generally fail
to deter two human beings whose society has
become intolerable to each other from recourse
to litigation. The truth is that married persons
are not usually united by any sense of legal
coercion or obligation. The private considera-
tions that go to prevent the dissolution of a
home are far more powerful than any induce-
ments held out by the law. Where all these
have vanished, the husband will agree to pay
almost any alimony to be rid of the wife, and
the wife will face any publicity to be rid of the
husband, and if they are not free to re-marry, but
are merely united by the legal caricature of a
union called a judicial separation, it is only too
probable that other ties of an illicit kind will
result.

It only remains to be remarked that under
the present law of Scotland, by which marriage
was, and is, regarded as a contract dissoluble at
the option of either party for such a breach of its
terms as shakes its very foundations, neither
gociety in general, nor the family in particular,
ever ceased to exist or flourish.

The proposals for alteration of the law,
which would, I think, be approved by many
thoughtful persons, are as follows :—

(1) To make wilful desertion for three years a
cause for divorce.
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small fortune to trace him. Meanwhile the wife
and children may be left absolutely without any
means of support. A poor woman with a large
family 1is, therefore, condemned to all the
miseries of indigent widowhood until her hus-
band dies, and even then she is no better off
unless she can legally prove his death, which
cannot be done unless his whereabouts are
known to her.!

If a poor woman obtains a magistrate’s order
on the ground of desertion she can never get a
divorce at all, even if her husband commits
adultery, unless he comes back and assaults her.
For the period of desertion required under the
Act of 1895 is less than the two years’ limit
required by the Act of 1857, and the desertion of
the husband is terminated by the magistrate’s
order which relieves the wife of obligation to
cohabit with the husband, and if the wife obtains
this she cannot complain of desertion as from
the date of the order.

(2) To give a wife the right of divorcing an
unfaithful husband seems to be only just,
whether or not the offence may be less grave in
the husband than in the wife. I have before

1 She can of course marry again if she does not hear of
him for seven years, but then risks an abortive prosecution for
bigamy, as the burden of proof lies on her and the illegitimacy
of children by the second marriage. The same considerations

apply also to men.
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marriage, but if the ceremony was entered into
during a lucid interval, it is not, however great
may have been the deception practised by the
relatives of the lunatic upon the unfortunate
person who contracts such a union. Insanity is
a ground for dissolving any kind of ordinary
contract, and the fact that such a marriage
implies the probable birth of insane children
seem only to add a further reason for making
such a contract dissoluble on grounds of
public policy. Certain precautions, however,
might be taken. For example, the insanity
would have to continue for a period of five years,
and the doctors employed to report upon the
patient might be specially appointed by the
Court, as they now are in nullity cases.

(4) I do not think that much more need be
said about the policy of giving facilities for
divorcein a County Court. Even if thewn forma
pauperis procedure is adopted in the High
Court, the expense of bringing witnesses to
London and obtaining proper advice there would
in many most deserving cases be prohibitive,
and I believe that there is some ground for
supposing that many cases brought wn forma
pauperis are brought by persons by no means
so poor as they claim to be. Until such facilities
are given it is difficult to see how the state of
the law with regard to the poor has been
materially improved since the days of Mr.

12
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than legislation. It is the ease afforded by the
present publicity of the Divorce Court for in-
flicting an injury upon the reputation of a
person which can never be wiped out. I may
perhaps be allowed to give some typical instances
of this. In a recent suit a charge of mis-
conduct was made by a wife against her husband
in connection with a dead woman. The husband
of the dead woman appeared in court to defend
her memory, and the charge fell to the ground;
but why should so grave and apparently un-
founded an attack upon a dead woman have
been published in the newspapers? No innocent
woman can be accused of what is an offence of
the same gravity as a criminal offence for a man
and escape the imputation that she was given
the benefit of the doubt. A husband may falsely
accuse his wife of adultery, and after the suit is
over she is compelled to go back to his house if
she wishes either for maintenance or the society
of her children. A husband or wife may
maliciously accuse a doctor or a young un-
married girl of adultery, and the persons thus
accused may for more than a year have no
chance of vindicating their characters. Even a
triumphant refutation of the charge brings no
remedy against the accuser. Any person, if
falsely and maliciously accused of dishonesty,
may subsequently take proceedings against his
or her accuser for malicious prosecution, but, if

14






THE COLONIAL MARRIAGES ACT, 1906.

Reprinted from the FORTNIGHTLY REVIEW, May, 1908.

Our legislators, when ostensibly anxious,to
remove an anomaly, frequently succeed in
creating fresh anomalies by way of compromise.
The Colonial Marriages (Deceased Wife’s Sister)
Act is a good instance in point. The effect of it
18, briefly, as follows: In Colonies as important
as Australia, Queensland, Canada, Natal, Cape
Colony, and New Zealand marriage with a
deceased wife’s sister is legal. Before the pass-
ing of the Act persons domiciled and married in
such Colonies were, according to our law, legally
married, and their children were legitimate
for most purposes, but were assumed to be
illegitimate for the following purposes: since (1)
they could not inherit English land at all, e.g. in
cases of intestacy; (2) if they succeeded to
English land under a will or settlement they
were treated by the Inland Revenue as strangers
in blood to their parents; and (3) they could not
succeed at all to honours and dignities.

Lord James of Hereford well described a
common example in the debate on the second

16
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domicil. The medieval system still survives in
our jurisprudence, and gives rise to the anomaly
which has now been abolished only in regard to
Colonial marriages with a deceased wife's sister.

It is not, however, entirely clear whether the
English law of real property was ever in fact
properly invoked, and the Act itself begins with
a statement that its purpose is to remove any
doubts.

In all questions which involve our Courts
recognising the validity of any given marriage
the doctrine has constantly been laid down that
the capacity for contracting any marriage
depends exclusively on the domicil of the
person. In his Conflict of Laws Mr. Dicey
writes that in its widest scope the old prohibi-
tion of English law against marriage with a
deceased wife's sister, and the existing pro-
hibitions, e.g. against marriage with a deceased
husband’s brother, applies to all persons,
whether British subjects or aliens, domiciled in
England, and ¢o such persons only.! This
doctrine holds good of all marriages, except
marriages in polygamous countries, or marriages
“gtamped as incestuous by the general consent
of Christendom.” Marriages between a brother
and sister would presumably fall within this
definition, but an Italian marriage with a

1 Conflict of Laws, p. 645. Note 1.
18
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distinction between land and personal property
in this instance.! This proposal is not so daring
as it sounds. Our law of real property still
bears many traces of its feudal and medieval
origin, but for almost a hundred years our
legislators have done their best to assimilate the
law of real property (so far as poseible) to that
of personal property. This policy reached its
culmination in the Land Transfer Act of 1897,
which vested land in the personal represen-
tatives of the deceased owner.

As the law now stands, the following persons
are left to suffer whatever disabilities were
removed by the Act for the benefit of a particular
class :

(1) The children of persons who marry a
deceased husband’'s brother or a deceased
wife’s niece. Such marriages are legal
in some Colonies, and in many foreign
countries, not to say the Channel Islands.

(2) The children by re-marriage of persons
of doubtful domicil who re-marry after

1 This would merely have meant abolishing the highly
artificial rule laid down in Birtwistle v. Vardill in 1840, which
prevents English land descending upon an intestacy to persons
recognised as legitimate by English law for all purposes
except that of succeeding to land, honours, and dignities. I
call it artificial, because the law of real property in England
is here made to ride roughshod over the law of a person’s
status, which depends upon his domieil. Honours and
dignities follow the feudal law of descent.

20
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her deceased husband’s brother. But how can
it be expedient, merely in regard to English land
and honours, for the English Courts to be
compelled to go into the whole history of a
Colonial divorce previous to a subsequent
marriage, and are such proceedings any less
likely to give offence to our Colonies than the
doubts which previously existed concerning the
effect of a marriage with a deceased wife’s sister ?

In connection with the last two classes it may
be mentioned that legitimation by subsequent
marriage is lawful in Scotland, in many of our
Colonies, in most European countries, and in
many of the United States of America. It
would no doubt also be the law of this country
but for the Toryism of the English barons of the
thirteenth century, who opposed the idea with
the somewhat unintelligent remark Nolumus
leges Anglhie mutare.

The above considerations taken by themselves
might well justify some effort towards achieving
a logical simplicity in our laws. But I have by
no means exhausted the legal tangles of the
situation. A fresh collection of them arises
from the English preference of the medieval
criterion of domicil to the modern criterion of
nationality which is almost universally adopted
on the continent.

Domicil is by no means so easy a matter as
it sounds. A man may live part of the year in

22
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If, however, John Smith is still alive, William
Smith will probably be advised to petition for a
degree that he is legitimate under the Legitimacy
Declaration Act, 1858. This sounds simple
enough, but in addition to incurring the expenses
of proving domicil, William Smith is in this
procedure, for some reason, made to pay the
costs of all parties to the suit (probably his
opponents) whether he succeeds or not.

William Smith’s title to take under the will
arises by virtue of a decision of the Chancery
Division in 1892,! and not from any statute.

Hxample 2.—1t has not yet been decided if
he could take the land, supposing that it had
devolved to him under a settlement, e.g. as
tenant in tail, but high legal authorities are of
opinion that the same principle would apply and
that he would succeed to the land in this case
also.

Ezample 8.—Supposing John Smith had died
in France, or, in fact, any European country
which prefers the criterion of nationality to that
of domicil, even more complications arise. Let
us assume that William Smith surmounts all
the difficulties of proving that his father died
domiciled in France. The question then arises
whether or mnot he is legitimate by French
law.

1 In re Grey's T'rusts.
24
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I have made but a rapid survey of the compli-
cations due to our law as it stands, but there
are possibly many more, and in these days of
travel the cases become more frequent. I
venture to submit that the present state of
things is beneficial only to lawyers.

I hope I have made it clear that an alteration
of the law of real property tends in no way to
alter the law of marriage or to involve any
approval or disapproval of other laws of marriage.
In the debate on the second reading of the
Colonial Marriages (Deceased Wife's Sister) Act
some of the speakers appeared to imagine that
the English law of marriage was in some way at
stake. Some confusion of thought was certainly
pardonable, though it was perhaps odd to find a
distinguished prelate solemnly discussing the
merits of a man marrying his “widow’s mece™ !

Clearly, however, the difficulties in regard to
proof of domicil and the renvor will remain so
long as we adhere to our criterion of domicil to
the exclusion of nationality. Why not then, it
may be said, adopt the criterion of nationality ?
The answer is that to be a British subject is
merely to be subject to a number of conflicting
laws of marriage and divorce within the British
Empire. Ihavealready mentioned the Colonies
in which the grounds for divorce are different
from those accepted by English law. I need
only add that in Ireland and certain Canadian

26
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attempt at unity may fail, but it was certainly
worth making. Is it impossible to submit the
same problem to an Imperial Conference? The
difficulties are scarcely more insurmountable in
the case of the British Empire than in the case
of the United States. Some such attempt is
already being made in regard to the law of
naturalisation.

The indifference of Englishmen to abuses
that arise from slipshod thought and legislation
is truly surprising. To start out by denying
any right of divorce at all is logical enough.
But to grant such a right in a haphazard way,
to adopt a medley of medieval rules for determ-
ining legitimacy, and calmly to leave a whole
number of anomalies unremedied, can only be
due either to laziness of mind or to the knowledge
that such measures are not immediately
comprehensible to the electorate at large, and
hence have little value on a party programme.
It is women and children who suffer most from
the present state of confusion, and surely it is
time that something should be done for them.

The remarks which Lord Brougham made on
this subject more than sixty years ago have lost
none of their force to-day :—*“ That there should
be a set of questions incalculably important,
perhaps the most important, to the interests and
feelings of individuals which can ever arise in
Courts of Justice, and that these questions

28






OUR DIVORCE LAW.

AN EXPLANATION OF ITS ANOMALIES AND AN
ARGUMENT FOR ITS REFORM,

Published by THE DIVORCE LAW REFORM UNION,
December, 1908,

The conventional attitude to divorce re-
sembles the KEarly Christian attitude to
marriage. The Harly Church held up celibacy
and virginity as the ideal state of men and
women ; the sexual relation, like other corporeal
indulgences, e.g., taking a bath, was in itself
sinful. The marriage tie was, therefore, ana-
logous to a license to sell intoxicating liquors:
it severely limited and regulated an instinct, the
satisfaction of which might lead to untold
mischief. The only justification of marriage
was the fear that an absolute refusal to recog-
nise the existence of reproduction by natural
means (instead of by what Gibbon calls a
“ harmless process of vegetation”) might lead
to even greater evils.

The Early Christian theory of marriage as
an evil has never found its way into English
law. On the contrary, the State has always
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accomplished owing to the early death of
Edward VI., but the ecclesiastical courts, never-
theless, granted decrees which were deemed to
give liberty of remarriage, till the end of the
sixteenth century, when the Star Chamber
intervened, and a “bond” of chastity was re-
quired from the parties who obtained a decree.
No distinction in this connection was made
between innocent and guilty parties. From
about 1700 and onwards the practice of ob-
taining a divorce by Act of Parliament came
into being.

Such an Act required as a condition precedent,
first, a civil action, and, secondly, an ecclesias-
tical decree of separation. This practice con-
tinued till 1857, when the law was altered owing
to the attack made upon it by Mr. Justice
Maule in 1845.

From about 1700 to 1857 the ecclesiastical
courts granted these decrees with the full know-
ledge that they could be used as instruments to
obtain a divorce by Act of Parliament, the
bishops voting for the Acts as they did until
1904 in the case of Irish divorces.! A number
of the bishops supported the doctrine that
marriage was dissoluble, and Archbishop
Sumner and Tait, then Bishop of London,

1 Irish divorce bills are now passed into law by a com-
mittee of the law lords, which is scarcely constitutional.
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grounds, which were very well expressed by
Lord Redesdale when he dissented from the
recommendations of the Royal Commission in
1850. He strongly objected to divorce on the
ground that it “closed the door, once and for
all, on the possibility of reconciliation.” It
was also for this reason that the Commission
advocated the remedy of separation instead of
divorce in cases of desertion or cruelty, and,
in the wife'’s case, for adultery only.

The strength of this argument cannot be
denied, though cases are known of divorced
persons remarrying one another. Even if the
parties separated were tempted to misconduct
during the period of separation this evil would
be small compared with destroying any
prospect of their actual and ultimate reunion.
The answer is that examples of such reunion
are extremely rare. Death itself does not so
effectually destroy the marriage tie as the
infliction and remembrance of an intolerable
wrong,and nothing less than thisis likely to bring
really worthy persons into court. An unworthy
person may occasionally use the Divorce Court
for his or her own purposes, but the absence of
such a court would not improve the conduct
of such a person. Considering the ties that
have to be destroyed, the scandal that has to
be faced, and the duration of time between the
filing of a petition and the making of the
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another may have led to their forming quite
inaccurate notions of each other. The mistake
may be on one side or mutual, but it is not
necessarily irremediable. They start with a
common Iinterest and a necessity of mutual
accommodation which is automatically strength-
ened as years go on. The existence of children
is for decent people an obvious restraint
upon wayward desires. Among other obvious
restraints come the domestic instinct, the desire
for the approval of society, the influence of
habit, and mutual affection and respect. These
restraints are often potent enough to prevent
the innocent party taking legal proceedings
against the other, but the guilty party is
further restrained by such motives as the wife's
fear of social ruin, and the husband’s fear of
losing lucrative appointments or being forced
to sacrifice a considerable part of his income to
a wife who is no wife, until her death. It is,
therefore, the ordinary human affections and
a healthy public opinion that keep even
uncongenial persons together, and these con-
siderations operated most forcibly to prevent
the wholesale prevalence of divorce during a
long period of Roman history when the
facilities of divorce made marriage almost
dissoluble at will.1

1 There is, of course, no reason why uncongenial persons
should remain together except with a view to bringing up
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to incur the disapproval of society by giving
the other the right to dissolve the tie, the
compulsion of the wife to adultery, or of the
husband to desertion or cruelty and adultery,
is more harmful to public morals than the
compulsion to desertion under a law which
would grant divorce for wilful and malicious
desertion, as in Scotland.

No legislative or administrative machinery
can ever make such divorces impracticable. To
impose the necessity of a matrimonial offence
is merely to impose a powerful test of sincerity.
Many persons would prefer not to make
adultery an absolute essential constituent of
the test, as it 1s now.

Coming to the question of delinquency, there
is the marriage where one party is guilty of
conduct which frustrates the objects of
marriage, and this is dealt with, however
inadequately, by our law. Where both parties
are guilty of such conduct our law denies
relief except in special circumstances, and 1n
this respect again it differs from other
Protestant countries and, to the detriment of
public morality, follows ecclesiastical principles
which have been elsewhere discarded.

To sum up, Lord Redesdale and thinkers
of his type deny any remedy but that of
separation in the third class of marriages above
described. Their principal arguments are that
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These facts unquestionably throw the burden
of proof on the opponents of divorce. It is for
them to prove that husbands and wives
separated by law are frequently reconciled, and
even 1f they could do this they would have
to set off against them the number of husbhands
and wives who remarry after being divorced.
It is for them to prove that divorce breaks up
more homes than are broken up in Roman
Catholic countries, and even if they could do
this they would have to take into account the
systematic tolerance of open adultery that the
absence of divorce so frequently creates. Much
may perhaps be said for adultery that does not
break up the home, but it is not usually said
by opponents of divorce.

Lord Redesdale further opposed any change
in the law on the ground there was “no popular
demand for it.” It seems difficult to under-
stand why the Act of 1857 was passed without
any popular demand, but the statement is
worth noticing because it might quite as easily
be made now.

I shall hereafter have something to say
about the traditional indifference of English
legislators to personal, as compared with pro-
prietary, wrongs, but, apart from this, the test
of popular demand cannot be so fairly applied
to this question as to others. Most people are
notoriously indifferent to forms of misery
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Court, condemned the present law, root and
branch. His example was speedily followed
by many magistrates and by a solicitor so
experienced as Sir George Lewis, who had also
denounced the law twenty years ago. The
newspapers sounded an unanimous chorus of
approval. A Royal Commission was on many
sides suggested. Yet in spite of this nothing
was done by the Legislature, although no
stronger expression of public opinion could
have been made if we consider the circum-
stances that restrain the expression of it in
regard to this particular problem. Again, on
February 5th, 1909, in a speech at Liverpool,
Lord Gorell said: “In Divorce Court procedure
there is now one law ior the rich and another
for the poor.” Further, four days later, on
February 9th, in delivering his judgment in the
Court of Appeal in a similar case to that which
called forth Lord Gorell's condemnation in 1906,
Lord Justice Fletcher Moulton said: “1t is the
serious reproach of our existing Divorce Laws
that the relief they grant is practically out of
the reach of the working classes in this country
by reason of expense and the absence of local
courts empowered to grant it,” and again the
press have uttered a universal expression of
approval. The abuse remains untouched.!

1 A Royal Commission was appointed only in October,
1909. :
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enforces voluntary separations, both public and
private, in every class of life. In modern
Germany the separation without remarriage of
husband and wife is not recognised by the
State, except in the case of Roman Catholics,
and even then a separation is subsequently
convertible into a divorce at the option of
either party. The remedy of the injured
spouse 18 divorce or nothing. The remedy of
separation, whether voluntary or compulsory,
is rightly condemned as being contrary to
public policy.

It may be instructive to mention one or
two other features of German law in regard to
marriage and family life. In England a male
is deemed capable of marriage at 14 and a
female at 12, and although parental consent
is commonly demanded of persons under 21,
any fraudulent statement of its having been
obtained does not invalidate the ceremony. In
Germany a male cannot marry under 21 or a
female under 18, whether parental consent is
avallable or not. In England a man may, and
not infrequently does, cut his wife and family
out of his will. In Germany the rights of
wife and children are properly safeguarded by
limiting this liberty of disposition. In England
a father need not do more for his children than
keep them out of the workhouse unless he has
brought himself under divorce jurisdiction. In
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workhouses and 40,000 illegitimate children are
born every year.

The anomalies of the English law, as distinct
from other laws, are largely due to insularity.
We have always tended to fall away from the
main current of European thought and action.
As Mr. Arthur Strong once remarked, “ The
English were never Catholics, but always
turbulent islanders.” Our insularity, in fact,
usually took an anti-clerical form in the middle
ages. (Since the Oxford Movement it now
seems to take a clerical form.) Thus, when the
humane provision of Canon Law for legitima-
tion of children by subsequent marriage was
laid before a Council of Emnglish barons, early
in the thirteenth century, they refused to
discuss it, and only cried out, “ Nolumus leges
Angliae mutare ” (“We will not alter the laws
of England”). The testamentary freedom of
the husband grew up quite casually, and in the
“province of York” was only established in
1692. But the main prejudice against the old
law, which ensured the family a fixed pro-
portion of personal property, was due to its
ecclesiastical origin. The same sort of hostility
seems to have existed in regard to the Court
of Chancery, which was created to supply
remedies which could not be found in the
Common Law, and the very existence of
such a Court did much to stunt the
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from the murderer. By analogy, in our own
day a man whose daughter is seduced, is entitled
to sue the seducer for damages for loss of the
daughter’s service while she is with child, and
an injured husband can sue the seducer of his
wife for damages. In fact, before 1857, the
injured husband could claim no relief from
the civil law but that of damages.

Our law has always treated proprietary
rights with more respect than personal rights.
The poacher often fares worse than the wife-
beater. It is only quite recently that criminals
had any right of appeal, though endless facilities
for appeal existed in civil suits. This probably
accounts for a certain tendency in English
legislation to busy itself mainly with taking
money out of Peter’s pocket to put it into Paul’s.

A modern political programme turns almost
exclusively on questions of property, e.g., the
rights of landlord and tenant, employer and
employee, Free Trade and Protection, rival
methods of taxation, and so forth. KEducational
and temperance reforms are fundamentally
involved with large financial problems. Ques-
tions of status such as those of marriage,
legitimacy, domicil, etc., are left severely alone,
and such changes as have occurred were oddly
casual and remote from legislative regulation.
Medieval forms of marriage by consent existed
till Liord Hardwicke's Act of 1753, and their
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DIVORCE LAW REFORM.

Reprinted from the ENGLISH REVIEW, November, 1909.

There are still many worthy citizens in this
country who are quite startled by the proposition
that the poor should enjoy the same relief as the
rich for their matrimonial troubles. Their
surprise is usually of the kind that one would
anticipate from suggesting that every poor man
should have a City banquet once a week out of
the public funds. In subsequent discussion they
may argue, as the Archbishop of Canterbury did
the other day, that to give facilities for the
dissolution of a poor man’s marriage in certain
selected County Courts is “to lower the gravity
of the ideal.” In the end they will either per-
ceive the logical force of the argument or will say
that all divorce is very wrong, but no opponent
of divorce, whether lay or clerical, has ever yet
promoted any active measure for the repeal of
the Matrimonial Causes Act, 1857.! In these
circumstances, those politicians who oppose the

1 Since this article was published Lord Halifax and his
supporters have taken the hint,.
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resided at or mear that town, but this was
declined on the objection of the husband, who
had had to give security for costs and preferred
to have the case tried in London.

The only possible objection to the use of this
machinery is that the division of labour involved
seems to a lawyer a little impracticable, but the
mere existence of the section vindicates the
principle that the poor are in law entitled to
equal rights—the principle for which Samuel
Romilly made heroic efforts in the early decades
of the nineteenth century and for which the
Times was vehemently fighting in 1854. Itisa
pity that the suggestion, made in the debates of
1857, that the County Courts should have divorce
jurisdiction, was not then adopted; but whatever
the means, the end cannot be repudiated.
Justice must be brought as near the poor man'’s
door as possible. The crushing expense of bring-
ing witnesses to London and of leaving his work
is imposed on the poor man in this one instance
only. Such a hardship does not exist in the
case of any other litigation. Moreover, as Lord
Gorell pointed out, the wife of a provincial
artisan, if she is backed by rich relations or a
rich lover, has her husband at her mercy.

Aslanticipated, the principal resource of Liord
Gorell’s opponents was to confuse the issues as
gkilfully as possible. All that the Archbishop of
Canterbury could do was to lay stress upon the
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material respects from American judges. Our
traditions of legal procedure and respect for law
are happily not those of Dakota or even of New
York. But if Lord Gorell’s proposals were really
likely to bring about such a state of things,
what a golden opportunity was at hand for the
opponents of divorce, after a proper interval of
experiment, to abolish divorce altogether and to
establish the idyllic conditions of a certain
American State where, owing to the absence of
divorce, the laws of succession are adapted to
the complicated requirements of polygamy and
concubinage!!

The sober fact of the matter is that the
official opponents of divorce have very good
reason to fear the discussion of the question
either on grounds of theology or public policy.
No theologian can justify a poor man being
divorced by his wife because his poverty and
remoteness from London makes its impossible
for him to defend the suit, and, on the general
question of principle, the Rev. C. J. Shebbeare
has conclusively exposed, in the August number
of the Nineteenth Century and After, the
historical ignorance of any Anglican who may
seek to bolster up the strict Anglican theory of
marriage by appealing to Catholic theory or
practice.

1 I mean South Carolina.
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the Liord Chancellor promising an inquiry into
the question whether the County Courts should
have divorce jurisdiction. It would since
appear, however, that the Government are
prepared to go further and to appoint a Royal
Commission to investigate not only the dis-
abilities of the poor but also the working of
the present law under what has been called the
“Concordat of 1857.” It is earnestly to be
hoped that such a Commission will be able to
suggest some solution of the following problems,
1.e. (1) the question of insanity; (2) the sub-
stitution of divorce for separation as a remedy ;
(8) the hopeless confusion and absurdity arising
from the conflict of domicil and nationality
in mixed marriages; and (4) the question of
publicity.

(1) The question of insanity is by far the
most difficult. In December, 1906, 1 suggested
in the Fortnightly Review that divorce should
be optional where the insanity of the spouse
had continued uninterruptedly for five years
and was certified by the Court doctors to
be incurable. Those who look after lunatic
asylums generally agree that the combination
of the two tests is fairly safe. Thus melancholia
may last for more than five years, yet it could
rarely be certified as incurable. A marriage
with a lunatic can never be annulled if the
ceremony took place during what is called a
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England we are actively promoting and en-
couraging the separation of husband and wife
without possibility of remarriage in every
police-court, and legalising and enforcing volun-
tary deeds of separation in every rank of life.
The effect of such deeds and police-court orders
is to sanction libertinage on the part of the
husband and to expose the wife to penury and
social ruin if she is guilty of a single act of
infidelity to a husband who is in fact no
husband.

(8) The conflict of laws in mixed marriages
leads to a person being married in one country
and unmarried in another. The most recent
and notorious case was that of a Frenchman
who, without obtaining the parental consent
required thereto by French law, married an
English lady in KEngland. The test of
French jurisdiction is nationality, the test of
English jurisdiction is domicil, and according
to English law the domicil of the wife is that
of the husband. In this case the Frenchman
returned to France and took steps to annul the
marriage on the ground of his parents not
having given their consent. The English lady
was no wife in France yet his wife in England
because the marriage contract was valid in
England. Her husband’s domicil was clearly
French, and this was held to prevent her from
obtaining relief in the English Courts. For
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during August and September, 1908, afforded
striking evidence of the rising tide of discontent
with the law as it now stands.

Finally the hearing, in 1909, of the now
celebrated case of Harriman v. Harriman!
before six judges in the Court of Appeal roused
the public conscience by its reiterated exposure
of the hardships of the poor, to which the case
of Dodd v. Dodd had already drawn attention.

Even The Twvmes, after pouring cold water on
Lord Gorell’'s suggestions for reform in April,
1906, became aware in February, 1909, that the
feelings of persons who, three years before, were
alleged to repudiate the claims of public policy,
might safely be postponed to the growing
popular demand for equality before the law as
between rich and poor. It is only odd that The
Times should have taken the line that it did in
April, 1906, after eloquently pleading for cheap
and accessible divorces in 1854. One can only
say, “ O tempora, O mores.” The Times of 1854
had a reforming zeal only worthy of the Daily
Telegraph in 1908, not to mention Sir Samuel
Romilly a hundred years ago.

Meantime the clerical party had not been idle.
In the Pan-Anglican Congress of 1908 Mr. G. W.
E. Russell denounced persons who had remarried
after divorce as guilty of “legalised concubinage.”

1 A case similar to Dodd v. Dodd.
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exist in the Catholic Church. If sheis Protestant,
then she ought to recognise the dissolubility of
marriage for just cause after the example of
Cranmer, Knox, and other Protestant reformers.
If she represents a blend of Catholicism and
Protestantism, then she ought to formulate an
ideal consistent with the character of the blend.
But she has merely shirked the problem, as I
propose to show later, ever since the lamentable
decease of Cranmer’s Reformatio legum ecclesi-
asticarum.

Lawyers profess themselves unableto discover
what is called the “law of the Church,” whether
written or unwritten. But if such a law exists,
let us try to know what it is and how it bears
on the subject of divorce. We are dealing with
almost the oldest national institution in ex-
istence, and even “polite Sadducees” can
scarcely desire that the Church should sever
herself from the main stream of national pro-
gress. At present, however, it looks as if the
official attitude of the Church is to be one of
uncompromising hostility to any reform, even if
such reform merely gives equal rights to rich
and poor. Such an attitude will, of course, be
taken with the hope of strong popular support,
and all religious bodies can usually rely on the
support of persons whose emotions dominate

their reason.
The Catholic ideal of marriage as sacramental
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between theory and practice which baffles the
modern student of medieval history.!

In this connection, too, one must not forget
that no such facilities now exist in the
HEeclesiastical Courts of England, and clerical
opponents of divorce would do well to ruminate
upon this important difference between the
Church of England and the Church of Rome.
It at least demonstrates beyond question that
the sacramental idea of marriage can only be
an exemplar for an imperfect world, and that
marriage was made for man, and not man for
marriage. Moreover, in so far as this idea is
based upon any superstitious regard for celibacy
and virginity as such, it is not likely to win
the approval of the modern European. It is
clear, then, that the most exalted theory of
marriage known to modern Europe has failed
to solve the inherent difficulties of the

problem.?

1 The Church is no doubt less accommodating nowadays.
But Pope Benedict XIV., in 1741, severely denounced the
ease with which marriages were annulled, and the doctrine of
s want of consent’’ receives a more elastic construction, even
nowadays, in the ecclesiastical courts than in the English

divorce court.

2 Treland is sometimes cited as an example of severe sexual
morality. But the Catholic Church must set off against this
the very different state of things in Spain and Central and
Southern Italy. There is also some reason to balie_va that
Irish girls with child are shipped off to Glasgow and Liverpool
for their confinements.
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Christian community.” The more enlightened
clergy will scarcely wish to count upon this
kind of sentiment in making up their minds.

Finally there remains to be considered what
the Archbishop of Canterbury calls “ the conflict
of Christian opinion on the subject,” which is
formidable enough. Among the Early Fathers
who sanctioned remarriage after divorce, may
be cited the illustrious names of Tertullian,
Ambrose, Chrysostom, Hilary, and Justin Martyr.
Archbishop Theodore of Canterbury sanctioned
in the seventh century the remarriage of the
innocent party, and also of the guilty party after
two years, if repentant, though he did not
consider such remarriage an ideal course.!

The final decision of the Catholic Church on
the subject is not established even in Western
Europe, beyond all doubt and exception, till the
Council of Trent in 1563, up to which date
the history of the question can be summarised
in Gibbon’s sentence: “The ambiguous Word
of Christ is flexible to any interpretation that
the wisdom of a legislator can demand.” The
“ ambiguous Word of Christ” can scarcely be
discussed to advantage in the pages of this

1 Various other instances of conflict are forcibly set out in

Mr. 8. B. Kitchin’s admirable ** History of Divorce’’ (London,
1912.) In some parts of Europe the people refused to be
bound by the Canon Law and observed their old customs.
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The doubts that prevailed at any rate led to
Cranmer, and various other Bishops, allowing
Lord Northampton to divorce his first wife and
marry another. ILord Northampton got the
second marriage confirmed by an Act of Parlia-
ment, which was repealed under Queen Mary on
the ground that the Act had been procured by
untrue statements, but not on the ground of
marriage being indissoluble. At the end of the
sixteenth century the ecclesiastical sentence of
divorce was held not to give liberty of re-
marriage; but the crucial issue was so far left
unsettled that Laud in 1605 married the Earl of
Devonshire to Lady Rich, whom Lord Rich had
divorced for adultery with the Earl.

When Lord Roos obtained a divorce by Act
of Parliament in 1668, Cosin, Bishop of Durham,
trenchantly argued that marriage was dissoluble
on the ground of adultery, and in the case of a
similar Act obtained by the Duke of Norfolk in
1700 the bishops used strong words about the
“ Popery ” of those who thought otherwise. In
1809 it was proposed that such Acts should
prohibit the remarriage of the guilty party,
which the Archbishop of Canterbury, on behalf
of himself and all the bishops, vehemently

1 A writer in the Guardian criticised me for not mention-
ing Laud’'s subsequent repentance, but I was not concerned
with his state of mind. I am only concerned with the state
of the law which allowed him to officiate.
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appointment of a Royal Commission on the
subject or the findings of such a Commission if
appointed.!

Everyone recognises that divorce results from
a choice of evils. Many men and women will
deprecate suggestions of divorce by mutual
consent (except possibly in the case of childless
marriages) or suggestions that divorce should be
granted in cases of inebriety, the drug-habit, or
“ungovernable temper.” The latter facilities
might prove too strong a temptation for persons
rendered unscrupulous by a guilty passion.?
Others may desire a probationary period of
separation as opposed to permanent separation.
But it is at least clear that the law as it stands
violates almost every principle of justice and
morality, and that Englishmen are rapidly
becoming aware of the fact. The bishops and
clergy will not long succeed in retarding this
revolt of the public conscience by arguments
and exhortations of the type that many of them
have hitherto adopted, and least of all by
attempts at social or ecclesiastical boycott. It
is rather for them to lead the way towards a

1 The Bishop of Bristol suggested the appointment of such
a Commission in 1896, and in 1907 the Bishop of Chester said
that he would support the proposal.

2 Yet the long tale of erime due to the absence of reason-
able divorce throws into the shade any criminality likely to
result from any facilities for divorce.
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ECCLESIASTICAL SURVIVALS IN
DIVORCE.

Reprinted from the ENGLISH REVIEW, NMay, 1910.

The passionate reluctance of Englishmen to
break with the past is nowhere more conspicuous
than in the Matrimonial Causes Act of 1857.
That Act introduced the quite new principle of
divorce a wvinculo in the Law Courts, but pre-
served almost in their entirety the old ecclesias-
tical remedies and procedure side by side with
divorce. Fortunately, or unfortunately, the new
wine of divorce has almost completely burst the
old bottles of ecclesiasticism. Suits for judicial
separation are fast decreasing, and the suit for
restitution of conjugal rights has paradoxically
enough become a recognised stepping stone to
the dissolution of the marriage tie. The status
quo bears about as close a relation to the
ecclesiastical ideal as the mutilated law of real
property to-day bears to the highly logical and
symmetrical conveyancing of the period before
1845. Indeed, the ecclesiastical ideal was very
definite and well reasoned, and it was certainly
far less favourable to the separation of husband
and wife than our present law is. For example,
our present law differs from nearly every other
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machinery for enforcing the decree for restitution
of conjugal rights. From their own point of
view! the Canon lawyers supported the interests
of society and the family, but the decaying
survivals of the Canon law in our own day are
nothing but a fantastic mockery of all that they
were once designed to represent. Anglican
dignitaries and others who uphold the status
quo, seem to be quite ignorant of all this and
suggest no alternative solution of the problem.
Since 1857 the suit for restitution of conjugal
rights is only adopted by the wife either as a
money demand or as a genteel preliminary to a
divorce which is presumably not unwelcome to
either party. For a husband it is since 1884 of
no use at all. It may never have been of much
use, yet Greville relates a romantic tale of the
nineteenth century in which the wife was,
according to the ecclesiastical traditions, com-
pelled to return to her husband, and a happy
marriage subsequently justified the litigious
pertinacity which carried him up to the House
of Lords, Moreover, in these days no judge
would grant a decree of restitution to one of two
guilty spouses, though on the other hand their
mutual guilt equally debars them from divorce.
The medieval Church appears always to have
been eager to presume marriage wWherever

1 The point of view of interfering with the most intimate
human relations and deriving revenue therefrom.
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as mischievous when successful, and productive
of great hardship when unsuccessful, by every
lawyer and layman with whom I have ever dis-
cussed the subject.

The raison d’étre of the King's Proctor is to
detect collusion and the concealment of material
facts from the Court with a view to preventing
divorce by consent and to enforcing the doctrine
of recrimination.! In practice, however, the
King’s Proctor very rarely intervenes to prevent
collusion—an offence which no person need
commit who is wealthy enough to obtain skilled
advice on the subject—and in order to obtain a
decent proportion of successful interventions
he has to employ most of his time in investi-
gating the malicious gossip and tittle tattle of
the poorer classes, who enjoy less privacy than
the rich, and cannot afford the luxury of
surreptitious trips on the Continent. Hence, a
poor man who has saved money for years to
obtain a divorce, often finds that he cannot get
his decree made absolute without having to
rebut a whole series of charges ranging back, as
in one recent case, more than twenty years.
Moreover, in nearly every case he is debarred,
even if he succeeds, from recovering costs against
the King's Proctor. This in nine cases out of
ten spells financial ruin. If he is guilty he is

1 This doctrine sprang from the Canon Law.
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for examination at the bar of the House on the
second reading of the Bill, and the witnesses
again gave evidence to prove the adultery.

Probably the principal safeguard against
collusion in the Ecclesiastical Courts was the
fact that a guilty party benefited financially by
successful recrimination. Where the parties
were in agreement on financial matters they
were more than likely to be content with a
separation deed. In this way the guilty party
had a direct interest in bringing a counter-
charge, and this is still the case in Scotland
where the guilt of both parties only touches the
question of finance and does not affect the
dissolution of the marriage tie. Such a con-
dition of things happily relieves the State from
undertaking duties of an unpleasantly inquisi-
torial and detective nature.

The question of collusion naturally gave rise
to much discussion in 1857, and, as I said before,
it was enacted that three judges should try each
suit. This caused such arrears in other work
that the Matrimonial Causes Act, 1860, was
passed to give the King's Proctor (who had
previously existed as a Probate Official) or any
other person power to intervene, after a decree
nisi had been granted, to show cause why the
said decree should not be made absolute *by
reason of the same having been obtained by
collusion or by reason of material facts not
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cases are (1) that of a husband committing two
matrimonial offences in order to be free of his
wife with her concurrence, (2) that of either
party bribing the other into an agreement not
to defend or not to raise counter-charges.

It is clear not only that such cases are
almost impossible to prevent if both parties
are of the same mind and act discreetly, but
also that the Attorney General, as in Scotland,
would be quite as competent as the King’s
Proctor to intervene in cases of open scandal.
In a limited sense (it may be said) divorce by
consent must always exist. All that can be
done is to make the process as much of an
obstacle race as possible. The compulsion of
one party to commit a matrimonial offence and
the legal prohibition of any active agreement
between the parties create a substantial deter-
rent against the parties rashly and unadvisedly
embarking on so grave a step, or against one
discontented spouse making life so intolerable
for the other as to bring about a consent that
is, in its origin, more one-sided than mutual.!

On the other hand the doctrine of recrimi-
nation is undoubtedly anti-social and mis-
chievous in so far as it stands in the way of
such marriages being dissolved. Moreover, the
present system directly induces the suppression

1 This is the point of view of those who think divorce by
consent too dangerous.
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option of separation or divorce as a remedy. If
the essential conditions of marriage are frus-
trated and either party has good legal cause to
be rid of the other, the law ought to grant
divorce or nothing. If the injured party does
not want divorce, then there remains the choice
either of enduring for one reason or another the
burden of an unhappy marriage, perhaps the
noblest form of self-sacrifice that can be
imagined, or of agreeing to live apart without
any legal protection from molestation. But so
long as our laws sanction separation without
possibility of remarriage solong we shall continue
to multiply irregular unions and to witness the
misery and crime resulting from them, to say
nothing of unnecessary illegitimacy. KEven
under the present law bigamy and concubinage
have ceased to be as common among the well-to-
do classes as they were before 1857. The same
cannot be said of the classes who cannot afford
divorce. But in all classes alike the establish-
ment of a cheap and reasonable divorce law
would raise the whole ideal of marriage, and it
would add incalculably to the welfare and
happiness of the nation. The existing state of
things is indefensible ; it has none of the merits,
and nearly all the defects, of the Canon Law.
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certain political privileges, but the law affecting
marriage property and contracts has nothing
to do with nationality, and in this respect
differs entirely from the laws of continental
nations. A contract according to English law
(whether for sale or marriage) is good, if valid
according to the laws of the country in
which it is drawn up and made. Personal or
“movable” property is dealt with according
to the law of a man’s domicil (except in the
cases of bankruptey or liability to income tax
which turn upon residence), and although a
marriage contract is good in England, whatever
the domicil of the parties, it cannot be dissolved
except In accordance with the law of the
country which is the husband’s domicil. (Land
is dealt with according to the law of the
country in which it is situate.) Clearly, there-
fore, the domicil is the most important test
of all the English speaking world, yet it is of all
tests the most uncertain. Professor Dicey, in his
latest edition of the Conflict of Laws, admits
the extraordinary difficulties surrounding the
subject, especially in the case of what is called
“ Anglo-Indian domicil,” and the possibility
of determining the intention of the person
whose domicil is called in question, for domicil
depends entirely on (1) residence and (2) the
intention to remain in the place of residence.
In many cases it may be said that a person’s
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(1) To establish an uniform nationality for
the Empire coupled with the test of residence
in regard to local laws, such as we should see
in the United States if the Americans adopted
residence instead of domicil as the test in every
State.

(2) To substitute an uniform test of residence
for domicil while safeguarding certain con-
venient doctrines by international, as well as
imperial, convention.’

It is for instance highly inconvenient for
a Frenchman to carry about with him an
incapacity to marry under twenty-five without
parental consent wherever he goes. If he
marries an HEnglish-woman in England the
French Courts must be induced to admit that
the marriage contract is good if celebrated
according to English law.

Again there is an obvious convenience in
the old rule that land must be dealt with
according to the law of the country where it
ig: situate, and personal property according to
the law of the domicil (or as I should prefer
to have it, the law of the local nationality).

There is an obvious inconvenience in a colony
like British Columbia exacting death duties
on: shares held in an industrial company
trading in Vancouver by a deceased Englishman

1 The worst obstacle to such a convention at present is
our domicil test.

58






Divorce Problems of To-day

residence. The period of residence and nation-
ality are indisputable facts; the domicil is not.
Take Scotland. A woman may divorece her
husband in Scotland, yet the Scottish law
permits her husband within forty years after
the decree to go to the Court and annul the
decree on the ground that his domicil was not,
at the time of the suit, Scottish, although he
may have put in no such defence at the time.
A law which clearly could not be invoked
except after a period of five years’ continuous
residence, without regard to what the husband’s
intentions were or where he happened to own
houses or land, makes for order where the
present law produces chaos. Under my system
the husband will no longer be able to say, “I
had property in Scotland, but I did not often
reside there; I have now decided to let it, and
my present intention is to die in Timbuctoo.”

The test of residence would also solve the
difficulties of a wife living apart from her
husband because she might be allowed to
acquire the right of invoking the laws of the
country in which she resided, as she can to-day
in England when she asks under the old
ecclesiastical rule for a judicial separation or
nullity of marriage, and this right would be
recognised throughout the Empire.

Every day the tests of nationality and
residence are gaining ground. HEvery day the
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THE PUBLICITY OF DIVORCE

Reprinted from the EYE WITNESS, December, 1911.

Soon after the Matrimonial Causes Act, 1857,
came into operation Queen Victoria wrote to
the Lord Chancellor of the day to complain of
the demoralising tendency of divorce cases
being reported in the newspapers, especially
where the juvenile reader was concerned. The
lawyers of that date did not see what could be
done, and nothing was done. It was no doubt
thought that publicity in this matter was no
worse than in the case of police court cases or
criminal trials, and, except in the instance of
nullity suits on account of such causes as
impotence or insanity, there has always been
a tendency to regard any divorce proceedings
as quasi-criminal in character and adultery as
a quasi-criminal act.

The custom, having once been allowed to
establish itself, has now found champions
among those very moralists who would possibly
have shared (or professed to share) Queen
Victoria’'s views had they been her con-
temporaries at the date of her letter to the
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of suspicion which such reports engender in
regard to the most innocent relations of the
sexes, fortifies persons of this kind in the
Pharisaical scandal-mongering to which they
are frequently addicted. Without newspaper
reports of divorce cases their occupation would
be gone.

The attitude of the journalist has afforded
a pleasing contrast to that of the Puritan. On
the whole the Press has most creditably sup-
pressed the worse and more offensive features
of divorce cases, and the practice of sketching
in Court has been voluntarily abandoned. An
influential band of eminent journalists like
Mr. Sidney Low have supported what must,
from a commercial point of view, be in the
nature of a self-denying ordinance. The very
real humanity of the profession principally
concerned might profitably be imitated by
others not directly concerned.

The main arguments for suppressing news-
paper reports of divorce proceedings are (1)
the necessarily misleading incompleteness and
inaccuracy of the reports, (2) the injustice
to the parties, and (8) the possible effects
on the newspaper-reading public. With these
points I will shortly deal, but they do not
meet the objection, which I admit, that full
and proper reports are almost a necessity
for practising lawyers and social or historical
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practice as outlined above; and it may be
remarked that even the existing evils will
become a thousand times worse if the county
courts are given divorce jurisdiction.

(1) The incompleteness and inaccuracy of
newspaper reports must be obvious to anyone
who has sat through a case and afterwards
read the newspaper reports. I remember that
in a suit in which I was professionally
concerned, the whole case for the petitioner
was fully reported, but by some inadvertence
the case for the defence, which proved success-
ful, was never reported. Scraps of evidence,
of the counsel’'s speeches, or of the judge’s
summing up, selected according to the taste
and fancy of the reporter, can scarcely be
otherwise than misleading, and may be gravely
prejudicial to innocent parties. There is, of
course, no room for more, and many reporters
have no specially legal training. I do not deny
that this applies to all litigation, but it is
particularly undesirable in cases where the
most intimate problems of human conduct
and reputation are in question.

(2) The injustice to the parties concerned has
never been properly recognised. The grossly
unintelligent and unimaginative attitude of
the British public has never been adequately
characterised except by the Princess Bariatinsky,
who has recently given her impressions of the
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her memory. Within the last ten years an
unmarried girl has been dragged into the
Divorce Court after a period of more than a
year's suspense and had her name published
in connection with the proceedings on the
strength of evidence which partly consisted of
a forged document. Moreover, when a charge
has been trumped up and rebutted, who can
ever say that the accused persons are properly
cleared in the eyes of the world? I do not
believe that any female respondent, or any
man who is made a co-respondent, suffers much
less severely from a favourable, than from an
adverse, verdict or judicial decision. Yet, as
the Princess Bariatinsky reminds us, it was
Catherine the Great in the eighteenth century
who remarked, “It is better to forgive ten
guilty than punish one innocent.” To publish
names and results where a divorce petition
succeeds is legitimate enough, but to publish
all details broadcast in any event is a policy
of cruel injustice.

(8) The effect of newspaper reports on the
newspaper-reading public cannot fail to be
demoralising. The more indecent police court
cases and criminal trials are either not reported
at all, or else are very meagrely reported. It
is well known that such reports as exist lead
to the reproduction of the crimes recorded. If
the young are led into imitating the exploits
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Divorce Court, but also the satisfaction of
knowing that it gives pain to a vast number
of persons, and particularly to those who,
however foolishly or innocently, have strayed
from the path of Puritan conventions. If he
takes the trouble to try and get into the Court
it would he churlish to keep him outside, but
there is no reason why he should have pleasures
of this kind brought to his breakfast-table
every morning.

It is almost entirely due to the Puritan that
the most squalid and miserable marriage in
the world cannot be dissolved without one
of the parties committing adultery, the very
reason why publicity should be avoided. The
Puritan cannot reasonably expect to eat his
cake and have it too. There would be no
objection to publishing the proceedings in the
case of divorce for wilful desertion; but that
would certainly not satisfy the Puritan.
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continues. The subject of Divorce Law Reform
has reached the stage of discussion, and news-
papers are ready to welcome it for the silly
season when five years ago they were frightened
of it, but scarcely any prominent politician will
touch it, and not even the victims of the law
will finance it, anonymously or otherwise. The
rich can usually comply with the requirements
of the law, such as compulsory adultery, but
in any case they appear to have no sympathy
 whatever with the poor.

I propose in this essay to summarize the
points of the preceding essays and to distinguish
reforms which may fairly be called non-con-
tentious, except on purely superstitious grounds,
from those which may fairly be called con-
tentious.

In the first place, I cannot see how any
intelligent legislature can reasonably deny the
right of divorce in all cases where it already
grants the right of separation; I mean cases
of desertion for two years, adultery of the
husband, and persistent cruelty damaging the
health of the injured spouse. It may be
thought desirable to impose a time-limit (say,
one year) so as not to ‘“close the door on
reconciliation ”’ too abruptly, but on the other
hand two years is a long period in the case
of wilful and malicious desertion, and the
period of desertion on which a magistrate
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among other nations. The laws of England
(for example) decline to recognize that a
Frenchman under 25 can carry about with
him wherever he goes a disability to marry
without parental consent. The English doctrine
is that any marriage contract is good when
made in accordance with the law of the country
where it takes place. We might reasonably
expect foreign countries to recognize this
extremely convenient doctrine. It would only
be fair for them to fall into line with us on
this point if we abandoned our domicil test.
It is to be hoped that such a convention may
possibly be arranged within the next fifty years
The international court at The Hague might
be usefully occupied with such a problem if
this country would only condescend to enter
into conferences on the subject, but English
lawyers have hitherto preferred to shirk the
difficulties of it.

Coming to what may be called conten-
tious points I group them under two heads
(1) the question of divorce by mutual consent
or by separation maturing into divorce, and
(2) the question of divorce by reason of hardship
as distinct from strictly matrimonial offences
Under this second category I include the
question of divorce for insanity, habitual
drunkenness, or terms of long imprisonment.

I differ from most English and American
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from the minds of medieval monks who treated
the parties, as they are treated in modern
law, as children.” Such a doctrine is not
unfairly classified with the old beliefs in
witch-craft and in the punishment of heresy.

Owing to the influences of Frederick the
Great and Napoleon, culminating in the Code
Napoléon after the French Revolution, divorce
by mutual consent, subject to certain safe-
guards for the maintenance of the family and
against any sudden or capricious step, has
become legal in Austria (for non-Catholics),
Belgium, Roumania, Norway, Portugal, Japan
and Mexico.! The same principle has been less
nakedly admitted by the device of mutual
separation, or separation obtained by one party
for good reasons legally maturing into divorce,
and this has been adopted in France, Germany,
Denmark, and Holland. These facilities must
of course exist side by side with the machinery
for giving relief to a genuinely innocent party
against a genuinely guilty party, but they at
least preserve the institution of marriage and
public morals generally from the contempt into
which they are brought by collusive divorces,

1 In Russia divorce can be obtained for incompatibility
of temper or invincible repugnance. Mr. Havelock Ellis
records the opinion of two clergymen in the East End that
men and women in that district respect each other much
more when not united by legal compulsion.
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than a contingent liability to pay 5s. a week.
The same man would not marry, or cancel the
marriage, rashly if he knew that he was
incurring a liability to make suitable provision
for a wife and family. Women might marry
with a view to obtaining alimony from more
than one hushand, but this could easily be
stopped by abolishing the absurd rule that
an innocent wife should not lose any portion
of her alimony from a divorced husband if she
marries again.

Are children likely to suffer from not being
brought up to the spectacle of perpetual scenes
of violence between their parents? Such
children are not generally very happy or
healthy when they grow up. Is society at large
likely to suffer any mortal wound from the
amicable dissolution of marriages which lead
at best to ruined happiness and at worst to
murder and suicide? The institution of the
family not only flourished in ancient Rome,
but it flourishes also in the modern countries
referred to above. It may be instructive to
note that in Norway divorce is defined as
“relief from misfortune.” Its associations are
not, as here, criminal or quasi-criminal.

The citizens of Madrid are recorded to have
fiercely opposed a daring proposal to clean the
streets of that city in the eighteenth century
because the concentrated refuse was supposed
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middle classes ride roughshod over the family
ties and affections of the poor, should be care-
fully guarded against. This is particularly
important in the case of habitual drunkenness,
where many members of the House of Commons
would be only too ready to seclude, and possibly
emasculate, any unfortunate person whom the
police chose to denounce as being an habitual
drunkard.! Moreover it is difficult to stop short
at insanity when once the principle of disease
is admitted. Such a disease as creeping
paralysis may last for 20 or 30 years and
destroy the companionship of marriage quite
as effectually as insanity. In these cases the
principle of divorce by mutual consent might
settle the question; but however mistaken the
diseased spouse might be in wishing to retain
the other against his or her will, the Legis-
lature might reasonably be loath to encourage
a heartless spouse to repudiate the moral claims
of the other. Much the same sort of reasoning
applies to the question of divorce in cases of
long sentences to imprisonment, especially in
view of the criminal accusations that one
spouse will sometimes trump up against the
other in cases of mutual aversion, and judges
would be greatly influenced in passing sentences
by the knowledge that a sentence of a particular

1 See the sweeping powers granted to officials by the
Mental Deficiency Bill.

110






Dwvorce Problems of To-day

nor the opportunity to collect all the materials
or to do full justice to the subject. I can only
hope that some other person will find the
necessary time and money for the purpose. I
found that in Awustria,' Italy, and Spain
adultery was far less uncommon than in
countries where divorce is allowed, even though
adultery is a criminal offence in Spain and
Italy. The commonest evasion in Austria is
to adopt Hungarian nationality and to obtain
a Hungarian divorce. The Italians have been
vainly trying to obtain divorce for the last
ten years, but have at least succeeded in
twisting the law more and more into re-
cognizing foreign decrees of divorce so that
Italians more and more resort to Switzerland for
the purpose just as the Canadians resort to the
United States. In Italy there also exist various
devices for getting marriages annulled either on
complicated grounds of consanguinity or through
the fiction of impotence.? In Spain there is
the recent case of Francisco Ferrer, the free-
thinker. His wife ran off to Russia and
divorced him there, but he could not divorce
her by reason of the Spanish law. Catholic

1 Divorce is not allowed to Catholics in Austria even

when they change their religion.

2 There are (I am told) a certain number of nullity
decrees in England where the husband prefers being adjudged
impotent by reason of refusing medical inspection, to com-

mitting adultery to order.
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18, What is to happen in England? We may
confidently presume that any reforms advocated
by the Royal Commission will be shelved for
some years to come.! The Act of 1857 was
carried through by Lord Palmerston without
any strong popular support, and since his day
the opinions of enlightened ministers are far
less likely to prevail. The Unionists would
probably endanger any majority if they offended
the Church, and the Liberals are not likely to
be independent of the Irish vote, which would
undoubtedly be recorded on strictly Catholic
lines. The two parties are scarcely likely to
combine in supporting any measure designed
for liberty as opposed to coercion. There has
scarcely ever before been any period of English
Parliamentary history in which politicians have
socynically concentrated themselves as they have
to-day on electioneering manceuvres to the
exclusion of public-spirited reforms. What
chance, then, have a deserving minority of
obtaining attention from the Legislature ?
There are only two practical methods to
adopt. The first is to make the Church clearly
understand that the Establishment can only
last so long as the Church does not un-
reasonably interfere with the moral sense of
the country. There can be no objection to

1 The Report of the Royal Commission in 1850 was only
acted on in 1857.
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at least enjoy the privilege of being separately
assessed for income tax.

The important point is that all these people
should publicly declare themselves as vindicating
the rights of reasonable and moral persons
against an iniquitous law. Such an attitude
requires a rare degree of public spirit, but there
are many honest men and women who would
prefer making a plain and brave protest to
having their alliance confused with dishonour-
able and mercenary attachments. Their position
will be considerably strengthened by the
existence of a Report by a Royal Commission
advocating reforms to which the governing
classes are too timid to give legal sanction, and
in these days when minorities are bullied and
disregarded for more or less corrupt reasons, it
is probably their last and only resource.

Moreover, it is probably the only way of pre-
venting any change in the law being made merely
by way of concession to the Suffragist party.
Nothing could be more disastrous to the national
welfare than a statute which simply equalized
the position of men and women in regard to
adultery. It would immediately give rise to
collusive adultery in all cases where matrimonial
relief was desired, and it would prejudice a
number of persons against divorce law reform
as such. Women certainly suffer more than
men from the present condition of the law, but
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justice between man and man all over the world,
the record of her timidity and obscurantism in
regard to matrimonial legislation, both before
and since 1857, cannot be otherwise than deeply
disappointing. There are perhaps signs of
better things to come, but they are few and far
between. In any case Englishmen who have
explored this unhappy and discreditable phase
of our national life and history, will never feel
England completely great until some genuine
effort has been made to clean this Augean stable.
Ineed only refer to the published opinions on this
subject of Sir Arthur Conan Doyle, who repre-
sents a very fine type of Englishman. The sanity
and robustness of his general outlook on life can-
not be questioned, and the gift of sympathetic
imagination is not the least of his great gifts.

Those who admire his character and his
intellect, can fairly be asked to take some
interest in the Divorce Law Reform Union of
20, Copthall Avenue, BE.C., for of that union Sir
Arthur is president. He is content to champion
a cause of little popularity in England. If that
body obtained only a small fraction of the
support that is ungrudgingly, and sometimes
heedlessly, given to such societies as that for
the Conversion of the Jews to Christianity, or to
various sectarian institutions, it would probably
be unnecessary to contemplate the possibility of
openly contracting extra-legal unions.
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HALE'S CRIMINAL PRECEDENTS. (London, 1847.)

LYNDWOOD'S PROVINCIALE (being a treatise on the Canon
Law published at Oxford in the 18th Century).

THE REPORT OF THE ROYAL COMMISSION IN 1850,

ELEMENTS OF ECCLESIASTICAL LAw. (Rev. 8. B.
Smith, D.D.)

THE PRINCIPLES OF GERMAN CIVIL LAW. (Dr. Schuster.)

CHAPTER ON DIVORCE IN ‘‘SEX IN RELATION TO SOCIETY "’
(being the 6th volume of *‘ Studies in the Psychology of
Bex.”’) By Havelock Ellis (published by Messrs. F. A.
Davis and Co., in Philadelphia), but copies can be
obtained from the author at Woodpecker, West
Drayton, Middlesex. No student of the subject should
omit this work.

MARRIAGE AND DIVORCE. (Canon Hensley Henson.)
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