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36 THE SCHWEICH LECTURES, 1912

lonia, was also associated with compensation to the relatives both in
Israel and Babylonia at some time. In Babylonia it was so in the
time of Hammurabi and, if not in Israel at the time of the Book of
the Covenant, some time later before the prohibition.

In Babylonia the man-slayer would be tried on the capital charge
before a court, Whether he had to flee for refuge to the temple to
escape the avenger of blood does not appear. But the court was
certain to be held there, and the oath was before the altar or emblem
of the god. In Israel he had so to flee. He had to be tried on the
capital charge there. His oath of purgation implies a trial there,
Exodus xxi. 14 implies that a murderer would take refuge there. In
neither law are the details given explicitly, but we cannot point out
any contradiction ; all we can say is that each omits what the other
records. We must admit, however, that there may have been real and
essential differences here.

Cases of theft show much the same treatment, allowing for adapta-
tion to changed circumstances. The burglar in the Code of Ham-
murabi was killed on the spot and gibbeted before the breach he had
made. In the Book of the Covenant this right to self-help is only
allowed if the burglary takes place at night, It may be that the
Code also contemplates nocturnal burglary alone, as did the Roman
XII Tables. There is, however, no explicit statement on the point.
The case of burglary in daylight, however, implies the possibility of
calling in assistance. That the death penalty should be inflicted in
the Code of Hammurabi for the brigand, for the thief who enters
a temple or palace, both public treasuries, to steal, for the stealer
at a neighbour’s fire, are not to be alleged as contrasts so long as
we do not know what the penalties inflicted on such criminals
should be. We cannot suppose such erimes unknown in Israel or so
rare as not to be dealt with. All we can say is that what we have
left of the Book of the Covenant does not notice them.

A very remarkable set of differences strikes our attention when we
consider the fines for theft or fraud. In the Code of Hammurabi
restitution might be demanded up to thirty-fold in some cases or only
double in others. In the Book of the Covenant it ranges from double
to five-fold, The treatment is certainly completely independent.
Actual reasons for the amount of penalty are given in no single case.
We may suggest some, with little confidence, however, in their real
influence in antiquity.

That the Code of Hammurabi punishes the aristocrat so sharply
may have been due to the uneradicated predatory instinct of his
Amorite retainers, or to the arrogance of conquerors who were dis-
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