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sense of fair play, and to concentrate it for a short time upon
matters demanding public ventilation no less than Parliamentary
enactment.

The object of all eriminal procedure is to establish the truth, to
vindicate the law by punishing the guilty, and to protect the inno-
cent ; whilst the indirect result should be to deter others from
crime of all sorts. To this end procedure divides itself into two
parts : that which is publicly and that which is privately carried out.

I deal first with the private steps taken in criminal procedure.
The discovery of crime rests with the police, for the most part, to
whose knowledge the circumstances may come from various
sources ; they have, so to speak, the getting up of the case, or the
preparation of an accusation for the magistrates or the coroner,
These higher authorities await the evidence brought before them
by the police, and the upshot of the preliminary investigation
depends much upon the intelligence which has been brought to
bear upon the case by the police. The coroner is often, as much
as the magistrates, in the hands of the police ; for whether he may
or may not discover the guilty party depends mainly upon the
evidence brought before him.

Those who know anything of criminal justice are aware that in
cases which turn on circumstantial evidence, as cases of murder
almost always do, it requires great intelligence and some experience
to avoid a blunder. It requires an intellect to construct a theory
of guilt upon certain facts, so as to arrive at conclusions as to the
course to adopt. I lay stress upon the fact that the earliest stage
in our criminal procedure is the most important, and is, under our
present system, left in the rudest and clumsiest hands. 1 am not,
at the present moment, casting any reflection upon so useful a
body as our police, who are more cr less educated, and more or
less intelligent.

When, however, we consider the ranks from which they are
necessarily recruited, the wonder is, not that they should occasion-
ally make mistakes, but that the blunders are not more frequent
than they really are.

A man is one day a railway porter, or an agricultural labourer ;
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who would have the police as his agents, and who would not only
act as a check for too zealous constables, but direct the steps in the
tracking out of a crime.

I pass on now to say a few words upon .an important change
which is contemplated in a Bill at present referred to a Standing
Committee of the House of Lords, I mean the Lord Chancellor's
Bill to amend the Law of Evidence. Its purport is as follows:
that “every person charged with an offence, and the wife or
husband as the case may be, of the person so charged, shall be a
competent witness.” To the lay mind it seems the most proper
and natural thing in the world, that if a man is accused of a crime,
he should be asked at the earliest possible moment to give an
explanation of the circumstances which led to his being suspected;
but at the present time a person charged with an offence is, with
certain statutory exceptions, incapable of testifying in his own
behalf. Denounced by Bentham in 1827, this practice has still to
be swept away. In the Middle Ages, *“‘the question” meant
torture. If a prisoner was arrested and charged and refused to
admit his guilt, he was tortured until he confessed. There is no
fear now of a prisoner being questioned in the old sense; but the
time has come when in the interests of justice and of the prisoner
himself, he should be free to give, on oath, his own version of the
circumstances.

Under our present system, a prisoner is protected from all
judicial questioning before or at his trial, but he is prevented from
giving evidence on his own behalf. This system has been con-
sidered advantageous to the guilty; it avoids any appearance of
harshness. On the other hand, questioning, or the power of giving
evidence, is of positive assistance to innocent persons ; “for a poor
and ill-advised man is always liable to misapprehend the true
nature of his defence, and might in many cases be saved from the
consequences of his own ignorance or misfortune by being ques-
tioned as a witness.”#

It is not that people are reluctant to lie so much as it is an
extremely difficult matter to lie minutely and circumstantially

* Stephen’s History of Criminal Lavw,
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likes to be told that he has made a mistake, and, as a consequence,
there would be greater care taken in the private preparation of an
accusation, in case those responsible were found on the appeal to
have been guilty of apathy or of too much zeal.

ComMMON JURIES.

Experience has shown that the verdicts of juries are just in the
very great majority of instances, but where strong prejudice exists,
juries are frequently unjust, and are as capable of erring on the
side of undue convictions as they are of undue acquittals. Juries
are by no means infallible, and this applies more especially to an
average common jury consisting of small shopkeepers and petty
farmers, who will rarely have the memory, mental power, or habits
of thought essential for the purpose.

Of good special juries this is far from being true, and in criminal
cases of gravity or difficulty there should be power given to sum-
mon a special jury. Probably many defects that exist in our jury
system would be removed by having more highly qualified jurors ;
and if arrangements were made for their comfort and payment of
expenses when on duty, men of standing and consideraticn might
be found willing to fill the position.

Counsel is often heard in Court appealing to the jury to dismiss
from their minds all they have heard of the case before them prior
to their coming into Court, and they are reminded of their oath to
well and truly try the prisoner. I imagine, however, that it is
impossible for a juryman to get rid of the impressions first made
upon his mind by what he has heard shouted in the streets by
newspaper boys, or read in a district newspaper, of a shocking
murder, assault, or the like. In the present day, all details con-
nected with crime, or supposed crime, are published with the
utmost rapidity, and these details, which are always more or less
incorrect, are circulated in newspapers in the district from,whence
the jury are drawn—so that in spite of himself, a man’s mind may
be tolerably well made up long before he goes into the jury box.
We have had, during the last two generations, considerable experi-
ence of trials of all kinds without juries, and, in the opinion of
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some eminent in the law, there is a greater probability of justice
being done by trial before a judge alone than by trial before a
judge and a common jury. On the other hand, a good special
jury leaves but little to be desired.

Of the reforms needed in our Criminal Procedure, it may be
that if a prisoner was allowed to give evidence upon his own behalf,
a Court of Appeal would be less necessary ; or again, if jurymen
came from a more educated class, a Court of Appeal would be
less pressing. Nevertheless, in my opinion, there should be a
Court of Appeal, even though it should prove a considerable cost
to the country.

I have endeavoured to point out that miscarriage of justice may
arise from various causes frequently associated in the course of our
criminal procedure. In the first instance, the original steps taken
privately are not under the control of a legally educated or experi-
enced person ; in the second place, the poor circumstances of a
prisoner may lead to his absolute powerlessness to throw off
charges brought against him ; in the third place, in grave charges,
I have questioned whether our common juries have sufficient
intelligence to grasp intricate points argued before them. There
is one point more ; now that equity and law have been fused, our
criminal judges are chosen indifferently from the Chancery, and
the Common Law Bar; hence it may well happen that the
first time an eminent barrister makes acquaintance with a criminal
court, may be when sitting as judge to try for his life the first
criminal whom he has ever seen ; and thus it happens that many
of the judges when first appointed, are by no means experienced
persons as far as acquaintance with criminal law goes. Is this
not another strong reason in favour of the establishment of a
Court of Criminal Appeal?

It is impossible to make any judge infallible. He is simply a
barrister who has been successful in his profession, and may or
may not possess the special quality essential to a good judge; he
may not have a judicial mind, and if so, no amount of experience
will give it to him.  Of the judges in the present day, some have
and some have not judicial minds ; it is not difficult to distinguish,
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Now, if a judge wanting in judicial capacity sums up against a
prisoner, and the jury—as juries sometimes do—pay no heed to
the counsel and listen attentively to the judge and endeavour to
take the cue from him, it is not unreasonable to believe that
occasionally the verdict returned is not what it should be ; and yet
we have at present no adequate means of reviewing sentences in
criminal cases.

In conclusion, I add a note of what has been done elsewhere,
as it has a direct bearing upon what has already been stated. The
Vienna correspondent of the Zimes has reported as follows: “A
bill which may be described as of universal interest, has just been
before the Austrian Chamber of Peers. It concerns the indemnity
to be granted to victims of a miscarriage of justice. The House
has declared itself, without reserve, in favour of the State being
compelled to afford ample compensation for judicial errors. A
measure in all respects similar has been adopted by the Lower
House. Accorfling to the Bill in the Chamber of Peers, the State
must be held responsible for a miscarriage of justice in criminal
affairs, as a railway company is called to account for an accident
on its line. It is practically on this basis that the House has
proceeded. When the Emperor Leopold IL., prior to his accession
to the throne, governed Tuscany under the title of Grand Duke
Leopold L., he instituted a law according to which innocent people
who had suffered judicial punishment were entitled to an indemnity
from the Government. There have of late years been sad instances
of the kind in England, in which, unfortunately, the Treasury did
not feel called upon to grant anything approaching an adequate
compensation for the great wrong inflicted. The example just
given by Austria might be followed with advantage at home for
the administration of justice, which is in almost all respects more
efficient and equitable than in this country.”







