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PREFACE,

Ix consulting some of the Acts of Parliament
which form part of our Sanitary Code, I found so
much that seemed to be perplexing that I was
induced to examine them carefully. The notes
which I made in the course of that examina-
tion I have put together in the shape of the
annexed paper, “ On Difficulties which exist in
administering some of the Sanitary Acts of Parlia-
ment.”

I found that the Legislature had not, in all
cases, distinctly directed what Department or
Departments should see that the several Acts were
carried into proper execution. It seemed to me
that if Departmental action on the part of the two
principal offices concerned* (the Privy Council

* In the early part of November, 1868 (as reported in the
local newspapers) correspondence was going on between the
Medical Department of the Privy Council Office and the
Croydon Board of Health as to the existence of nuisances in
one part of Norwood, and correspondence was also going on
between the Local Government Act Office and the same Local
Board as to the. existence of another nmisance of a similar
deseription in another part of Norweod. In each case it was -
the fear that disease and sickness would result from the existence
of the nuisance which induced the complainant to make applica-
tion for Governmental interference.
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ON DIFFICULTIES WHICH EXIST IN ADMINIS-
TERING SOME OF THE SANITARY AcCTS OF
PARLIAMENT.

IN order to bring clearly into view the very
intricate state in which the law is with reference to
the powers of local authorities for the removal of
nuisances, for the provision of proper drainage and
water supply, and for the doing of other matters
and things intimately connected with the public
health, it is necessary that some account should be
given of the earlier provisions of the legislature on
these matters, as by that means, perhaps, a reader
might be able to understand, with less difficulty, the
various phases through which this part of sanitary
legislation has, at different times, passed. How
Parliament has, at one time, put the authority to
remove nuisances into the hands of Vestries; how
it has at another time taken it out of the hands of
Vestries and placed it in the hands of Boards of
Guardians and Local Boards of Health ; and how it
has again taken a portion of it out of the hands
of Boards of Guardians and replaced it in the hands
of Vestries, are matters which, to those unacquainted
with the peculiar complication of the various Health
Acts, must appear incredible. These may be taken
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cap. 123, but in the same session of Parliament,
another Act relating to health matters had been
passed. This was the 11 & 12 Vict. cap. 63, well
known as the Public Health Act, 1848. By this
Act a new Department of the Government was
established, having cognizance of matters relating
to the public health. This Department was called
the General Board of Health, and was invested with
various powers, as the preamble to the Act says,
“ for improving the sanitary condition of towns and
populous places in England and Wales,” and for
placing, as far as practicable, “the supply of water to
such towns and places, and the sewerage, drainage,
cleansing, and improving thereof, under one and the
same local management and control.” The powers
of this Board were only of temporary duration, but
they were periodically renewed, with various modi-
fications, until the year 1858, when the Board was
abolished, certain of its powers being vested in the

LPl‘i?jF Council, and certain other powers being

L
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transferred to a new branch of the Home Office,
which was called the Local Government Act Office.

This Local Government Act greatly extended the
powers which Parliament had given to centres of
populations to execute their own sanitary works;
but, it left numerous other less populated places
which were in equal need of the execution of
sanitary works, without any provision for their
wants. This was partly remedied by the Sewage
Utilization Act, 1865, and the Sanitary Act, 1866,
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“ The Diseases Prevention Act, 1855 (18 and
19 Vict., cap. 116).

“The Nuisances Removal Act for England,
1855 (18 and 19 Vict., cap. 121).

“ The Local Government Act, 1858 ” (21 and 22
Vict., cap. 98).

““ The Nuisances Removal and Diseases Preven-
tion Act Amendment Aect, 18607 (23 and 24 Viet.,
cap. 77).

““ The Local Government Act, 1861 ” (24 and 25
Vict., cap. 61).

““The Local Government Act Amendment Act,
1863 (26 Vict., cap. 17).

“The Sewage Utilization Act, 1865 ” (28 and 29
Viet., cap. 75).

‘“The Sanitary Act, 1866” (29 and 30 Vict.,
cap. 90). .

“The Sewage Utilization Act, 1867 "’ (30 and 31
Vict., cap. 113).

“The Sanitary Act, 18687 (31 and 32 Viet.,
cap. 115).

I purpose to treat briefly of some of the more im-
portant points which arise under these Acts, dividing
the consideration of the subject into five parts, as
follows :—

I.—Local Authorities, who they are.

II.—The Duties of Local Authorities.

III.—Examples of the Anomalous Effects of some
of the Acts in their practical administration.
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IV.—Want of Principle in the Allotment of Su-
pervising Powers to Departments of the Govern-
ment.

V.—Conclusion. Some points for consideration
in future legislation.

I.—LocAL AUTHORITIES, WHO THEY ARE.

The body which had to deal with sanitary matters,
either in the shape of the removal of nuisances or
the provision of drainage, &c., in any place for
which such powers are conferred, was called the
‘““Local Authority,” and there was but one such
local body for all sanitary purposes, as contemplated
by the Public Health Act, 1848. It is true that
the Local Authority was not in some places endowed
with so much power as was the Local Authority in
other places; but still whatever powers could be
exercised for sanitary purposes were exercised by
one body only. The Sewage Utilization Aect of
1865, however, following the precedent set by the
Diseases Prevention Act of 1855 (a measure of
only temporary application on particular occasions)
divided the hitherto single responsibility by
assigning the execution of one set of sanitary
works in a locality to one Local Authority,
called the “Sewer Authority,” and leaving the
execution of another set of sanitary works in the
same locality to another Local Authority, the
“ Nuisance Authority;” and in most cases this
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¢« Nuisance Authority ” corresponded with the body
which had previously had sole jurisdiction and
responsibility.

‘“The Nuisances Removal Act for England,
1855 7’ (18 and 19 Vict., cap. 121) introduced into
the code of Sanitary Legislation the generic term
“Local Authority.” It spoke of the ¢ Local Autho-
rity” as the authority for executing the provisions of
that Act. The term Local Authority thus became
familiar to all those having anything to do with
sanitary matters. But though the public knew the
term meant some authoritative body, they were
quite at a loss to understand how, in one place,
it applied to one body, and how, in other places,
which seemed exactly the same, it applied to a
different body, or how again, in a third place, the
powers which would be exercised by a single body,
would be divided between two or more bodies,
though in each case the same powers only would be
exercised.

It will be of assistance in the consideration of this
paper, if some account be given of the different
Local Authorities which are endowed with powers
under the several Acts.

After various vicissitudes (as shown in the accom-
panying Table, which sets forth what bodies have at
different times been Local Authorities for the pur-
poses of the Nuisances Removal, and some other,
Acts), the following will be found to be a pretty
accurate statement of the various bodies which now
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for the purposes of the Nuisances Removal Acts,
by section 17 of the Sanitary Act, 1866, those bodies
are, at the present time, the Local Authorities for
the Act.

By an Act passed last Session (Vict. 31 and 32, [/ z
cap. 115), a new authority, named the “ana["f/-'

]
’

i
|

Authority,” was created for executing duties® |
analogous to some of those hitherto performed by \I
the Nuisance Authority under the Nuisances l
Removal Act of 1860, but it must not be placed

in the category of “ Nuisance Authorities.” Before
the first-mentioned Act was puassed the term *“ Local
Authority” was understood to mean any body of
persons charged with the local execution of general
sanitary and such like measures. But this wide
meaning must now, I suppose, be restricted i its
application, for the Act in question has given an
express definition to the term * Local Authority,”
and declared it to mean either a Sewer Authority

or a Loecal Board, and not, for instance, a Board of
Guardians, acting as a Nuisance Authority.

The Local Authorities are as follows :—

Under the Nuisances Removal Acts.

1. In the Metropolis,—the Vestries and District
Boards, acting in execution of the Act for the better
Local Management of the Metropolis.

* The duties here referred to are the provision of earth-

P
closets instead of water-closets, and the making of regulations
for their construction and use.
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9. Any person appointed by the Secretary of State
in pursnance of the 49th Section of the Sanitary
Act, 1866, to perform the duties of a Local Board
that has been guilty of a default, as therein men-
tioned, in the performance of such duty, and for the

purposes thereof.

Under the Sewage Utilization Act, 1865.
(The Local Authority under this Aect is termed

the Sewer Authority).

1. In boroughs, with the ex-
ception of the boroughs of
Oxford and Cambridge, not
within the jurisdiction of a
Local Board.

2. Inthe boroughs of Oxford
and Cambridge,and inany town
or lace not included within the
above descriptions, and under
the jurisdiction of Commission-
ers, Trustees, or other persons
intrusted by any Local Act with
powers of improving, cleansing,
lighting, or paving any town.

3. In parishes not within
the jurisdiction of any sewer
authority herein-before men-
tioned, and in which a rate is
levied for the maintenance of
the poor.

N.B.—The term * parish ™
includes any township or other
place in which a separate rate
is levied for the velief of the

puor.

The Mayor, Aldermen, and
Burgesses acting by the Coun-
cil.

The Commissioners, Trus-
tees, or other persons intrusted
by any Local Act of Parliment
with powers of improving,
cleansing, lightiug, or paving
the town.

The Vestry, Select Vestry,
or other body of persons acting
by virtue of any Act of Parlia-
ment, prescription, custom, or
otherwise, as or instead of a
Vestry or Select Vestry.,
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Under the Sanitary Act, 1868.

1. Local Boards.

2. Sewer Authorities.

It will thus be seen how perplexing it must be
to any one who is not well versed in the various
Sanitary Acts of Parliament to define for practical
purposes the term “ Local Authority.”

II.—Duties or LocAL AUTHORITIES.

It is necessary next to speak of the duties of
Local Authorities under the several Acts. These
duties are now as follows :—

Under the Nuisances Removal Acts.

To see to the part prevention and removal of
nuisances.

Under the Public Health and Local Government Acts.

To see to the removal of nuisances.

To the provision, maintenance and repair of
sewers, drains, &c.

To provide a proper water supply.

Under the Sewage Utilization Act, 1865.

To provide, maintain and repair sewers.
To take proceedings for preventing water-courses
being polluted.
c
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Under the Sewage Utilization Act, 1867.

The duties under this Act are the same as those
under the Sewage Utilization Act of 1865, but of a
more widely extended application.

Under the Sanitary Act, 1868.

Under this Act there are three authorities con-
cerned : (1), the “ Local Authority,” 7.e., Local
Boards or Sewer Authorities; (2), the Sewer
Authority ; and (3), the Nuisance Authority in the
Metropolis.

1. The duties of the “ Local Authority *’ are :—

To see to the provision of earth-closets in certain
cases.

T . C

l'o make regulations for the construction and use
of earth-closets.

2. The duties of the Sewer Authority are :—

To see that new houses have a sufficient water-
closet or privy and ash-pit.

To see that drains, water-closets, privies, and
ash-pits within its district do not become a
nuisance.

To see to the removal of house refuse from
premises, to the cleansing of privies, ash-pits and
cesspools, and, as far as these matters are concerned,
to become the Nuisance Auvthority of the district.

To make provision for the temporary supply of

Qg2






“Should both those authorities choose to put
into force the powers with which they are
respectively endowed, and be determined to assert
their powers antagonistically, there is no knowing
to what serious consequences this dual empower-
ment might lead.

“ If this duality of power is to be preserved, the
only way in which it will be possible to avoid collision
in these matters is, either to give to the Secretary of
State, on the adoption of the Local Government Act
by any place in which there is already a Sewer
Authority under the Sewage Utilization Aect, 1865,
and the Sanitary Act, 1866, power to disallow the
adoption of those sections of the Act which relate to
sewerage and water supply,® or else to enact that,
on the adoption of the Act by a place, all the
powers, &c., of all Sewer Authorities within the
district shall become vested in the Local Board.”

This conflict of authority and jurisdiction was
rendered still more perplexing by another Sewage
Utilization Act passed in 1867, and, in my preface to
a third and enlarged edition of the Sanitary and
Sewage Utilization Acts, I pointed this out in the
following words :—-

* Another way in which this difficulty might, perhaps, be met,
would be for Parliament, instead of giving power to the Secretary
of State to disallow the adoption of certain parts of the Act, to
enact that, in such places as I have referred to, those portions
of the Act which relate to matters over which the Vestry as

the primary Sewer Authority has had jurisdiction, shall not be
put in force by the Local Board.
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The state of things above described still exists.

But this is not all : for there arises another com-
plication of the question, apart from the difficulty of
saying what Body is the Sewer Authority. It being
beyond doubt that, in some places, there are two
Sewer Authorities, it has to be considered which
of these two Sewer Authorities is the one which
should exercise the particular powers required, or
whether the two Authorities should not act con-
jointly in the matter. There can be no question as
to the mischief of this state of the law, in furnishing
excuses to people who are averse to sanitary works.
It is certain that the opponents of sanitary works,
wishing to do nothing and yet not to confess their
inaction, would profess their anxiety to execute all
necessary works, having all the time a full convic-
tion that their duties could not be brought home
to them. The Local Board would, in all probability,
say the Vestry was the proper authority, as that
Body was in existence before the Board; and the
Vestry would assert that the Local Board was the
proper authority, because it had been formed at a
more recent date, and had, therefore, superseded
the Vestry.

On the other hand, each body might assert its
right to execute works, independently of the other,
—a course of proceeding equally objectionable ; and
so a place might have two sewers running side
by side (like the lines of opposition railways) and,
it might happen, both bodies compelling their
unfortunate constituents (perhaps in addition to
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providing the money to execute the works) to
cause their drains to run into each of these rival
sewers; and it would be difficult to prove that
such should not be the case, for each of these two
bodies is created by Act of Parliament a Sewer
Authority, and endowed with compulsory powers.

Then there is another difficulty. Supposing the
Vestry is supine, and the Local Board carries into
effect the provisions of the Sewage Utilization Acts,
how are the expenses to be defrayed? One would
naturally assume that the Board would be empowered
to pay the amount out of its ordinary funds; but
it 1s not clear that such is the case, for the funds
authorized to be raised under the Local Government
Act are directed by the Act to be expended only
for certain objects contemplated by that Aect, and
not for the execution of any works under the
authority of the Sewage Utilization Acts. But
although it seems to be doubtful whether, in places
where there is not this duplication of authority,
a Local Board has any right to expend money
in executing works under the Sewage Utilization
Acts (there not being any direction in those Acts as
to the fund out of which the expenses of a Local
Board are to be defrayed, the Acts having simply
enacted that Local Boards shall become Sewer
Authorities), in places where it does exist, the
Board would appear to be undoubtedly debarred
from raising the money required.*

* The parish of Bromley, referred to in the foot note or
page 22, is an illustration of the difficulty here adverted to.
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Section 17 of the Sewage Utilization Act of 1867,
directs that when the Sewer Authority of a district
is a Vestry, the expenses of executing the Sewage
Utilization Acts shall be met by a separate rate to be
levied by the overseers, which rate shall be  deemed
to be a rate levied for the relief of the poor.” It
seems, therefore, that, in cases where a Vestry has
power under the Sewage Utilization Acts, the
expenses incurred under these Acts must be met by
a separate rate, which the Local Board does not
appear to be empowered to levy: so that, whatever
doubts may exist in other cases, it seems pretty clear
that, in cases where a Vestry has power, under the
Acts, the Vestry alone has power to levy a rate to
defray the expenses of carrying the Acts into execu-
tion. This view is partly borne out too by the
Sewage Utilization Act of 1865, which directed the
expenses to be paid out of the poor rate; and by
section 16 of the Act of 1867, which directs that
the word “¢parish,’ in the schedule to the Sewage
Utilization Act, 1865, shall include any township
or other place in which a separate rate 1s levied for
the relief of the poor.” And this view would appear
to be further strengthened hy a reference to the 43rd
section of the Sanitary Act, 1866, which empowers
Local Boards to adopt the Act for the encourage-
ment of the establishment of public baths and
washhouses, and which, at the same time, directs
out of what fund the expenses, incident to such
adoption, are to be defrayed.
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Another peculiarity of the Sewage Utilization
Act of 1867 is, that it constitutes “any Public
Department of the Government” a Sewer Autho-
rity. The effect of this is most extraordinary,
for it converts into Sewer Authorities such Public
Departments as the following :—the Civil Service
Commissioners, the Charity Commissioners, the
Mint, the Public Record Office, the Registrar of
Friendly Societies, &c.; Departments which it is
hardly possible to conceive could be expected, or be
called upon, to undertake the provision of sewers
and a water supply, seeing that their sanitary juris-
diction cannot extend beyond the limits of the
premises which they respectively occupy. With
such an example of the sweeping applicability (as
is provided by Section 2 of the Sewage Utiliza-
tion Act of 1867) of the term ¢ Sewer Authority,”
it is perhaps scarcely to be considered a matter
of surprise that, in the public mind, much doubt
should exist as to what bodies are, and what bodies
are not, Sewer Authorities.

Sewer Authorities have no power given to them
to appoint officers, not even a Clerk, although
the existence of such an officer is contemplated
by section 7 of “The Sanitary Act, 1866,”
which Act enacts that ¢the production of a
newspaper containing . . . a certificate under
the hand of the Clerk or other officer performing the
duties of Clerk, for the time being, of the Sewer
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Authority which passed the resolution forming the
district, shall be evidence of the formation of such
district.”” It seems doubtful, also, whether a Vestry-
clerk can act as Clerk to a Vestry in its capacity of
Sewer Authority, or be called upon by the Sewer
Authority to act as its Clerk; because the Act (13
and 14 Viet., cap. 57) which authorizes the appoint-
ment of Vestry-clerks, also enumerates the duties
which they shall have to perform, and because they
are to some extent under the jurisdiction of the Poor
Law Board, as, for instance, in the matter of salary.
The salary of the Vestry-clerk is payable out of the
Poor Rate, whereas the salary of the Clerk to a
Sewer Authority would not be payable out of the
Poor Rate : and this alone would make it appear that
the Vestry-clerk and the Clerk to the Sewer Autho-
rity must be different officers, though, if the Sewer
Authotity had power to make such an appointment,
the two offices might be held by the same person.
The power of appointing and paying officers is
specially given to Local Boards by the 37th section
of the Public Health Act, 1848, and also to Vestries,
as shown above. It would therefore seem that, for
an Authority to have power to make appointments
and to pay the appointees, it is necessary that
express permission for these purposes should be given
by the Legislature. If this is so, it is quite apparent
that any moneys expended by Sewer Authorities in
the shape of salaries to officers is not warranted by
law, and is therefore illegal. And I assume that it



28

would be the duty of the Auditor to disallow any
such payment which may have been made. It is very
clear that such could not have been the intention of
the Legislature, but, as the law now stands, there
seems to be an absence of authority for such expen-
diture, and any person who should authorize such a
payment to be made would be liable to be called
upon to repay to the funds of the Sewer Authority
the amount which he shall have authorized to be
expended.

If it be considered that the power of appointing
and paying officers is inherent in Sewer authorities,
why should not the same power have been possessed
by Local Boards and Vestries, and not have been
expressly given to them by Act of Parliament ?

But, perhaps, one of the strangest of the pro-
visions which have been passed by Parliament with
the intention of promoting the performance of
sanitary works, and so securing to places a proper
system of drainage and water supply, is a private
Act passed in 1867, the 30 & 31 Vict., cap. 173,
which makes a corporate company of a body of
persons, under the style of “The Towns Drainage
and Sewage Utilization Company,” and empowers
Sewage Authorities, Commissioners of Sewers,
Local Boards, Corporations, Trustees, or other
bodies having under any Act authority to carry out,
promote, or make contracts for sanitary improve-
ments or works, “to delegate or grant to the Com-
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pany any of the powers and privileges, or property,
given to or vested in them respectively by any Act
ol Parliament, provided that any such delegation or
grant be made with the consent of the Inclosure
Commissioners, and for such periods and subject to
such conditions or restrictions as they may think
fit;” and enacts that, ‘“subject as aforesaid, the
Company may use and execute all powers and
privileges so delegated or granted as aforesaid, in
the same manner and to the same extent and effect
as the delegating or granting parties respectively
could do of themselves, acting with their full
powers and privileges.” The effect of this statute
would appear to be to enable Sewer and such like
Authorities to shift to a private Company the
responsibility of doing work which the Legislature
has, by public Act, required them to perform.

This power given to Sanitary Authorities of
delegating their functions to a private Company is
likely, as is shown below, to act most adversely, both
to the progress of sanitary improvement and to the
interests of the public.

First, as affects the progress of sanitary improve-
ment :—This Private Act would seem to relieve
Local Authorities, who avail themselves of it, from
the operation of section 49 of the Sanitary Act,
1866, and of the subsequent provisions for rendering
more effectual the compulsory power of Government
in requiring the execution of sanitary works.
Suppose the following case, for instance:—
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the operation of section 49 of the Sanitary Act, 1866,
because that section relates to the default of a Sewer
Authority, as defined by the Sewage Utilization Act,
1865, which definition does not include ““The Towns
Drainage and Sewage Utilization Company,” and
because the arrangement between the Company and
the Authority is subject to the control of the
Inclosure Commissioners and not of the Secretary of
State. In such a case as this it seems very doubtful
whether the intervention of Government, under
section 49 of the Sanitary Act, 1866, could be
exercised : whether there is any other speedy method
of compelling the execution of sanitary works under
the circumstances described, is a question that it
would be very difficult to answer satisfactorily.
Secondly, as affects the interests of the public :—
The works of Local Boards and such like authorities
under the public Acts are subject to the supervision
and control of the Government, inasmuch as it is
expressly enacted by Parliament that sanction shall
be obtained before any such authority borrows money
for the execution of works, and for the repayment
of which the ratepayers are made liable ; and autho-
rities, in order to obtain this sanction, are required
to specify in detail the works for which the sanction
of expenditure is sought. Now there does not
appear to be, in the private Acts referred to, any
such supervising power over the expenditure of the
Company; so that, unless the Inclosure Commis-
sioners should see fit to exercise a power of this
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removal (on order of a Justice) to hospital of any
person suffering from any dangerous, contagious,
or infectious disorder, being-improperly lodged, or
on board any ship or vessel. It also has power to
lay down rules, with the sanction of the Privy
Council, for the removal to hospital of persons
brought by ships; and, further, to provide carriages
for the removal of persons to hospitul. But while
this is so, the duty of providing hospital accommo-
dation in all places without the metropolis is imposed
on the Sewer Authority, and not on the Nuisance
Authority.

In the metropolis, however, it 1s the Nuisance
Authority which has power to provide hospital
accommodation ; and thus, for the metropolis, there
1s, 1n this matter, no division of the Executive, like
there is in places outside the metropolitan area.

Section 35 of the Sanitary Act, 1866, empowers
the Nuisance Authority of certain places to make,
with the approval of the Secretary of State, regula-
tions for the prevention of overcrowding, and
for the better ordering, registering, cleansing,
ventilating, &c., of any “ house, or part of a house,
which is let in lodgings, or occupied by members of
more than one family ;”” but there is no power
given either to the Secretary of State or to the
Nuisance Authority to rescind or amend any regula-
tion which has once been passed. This power of
amending and repealing bye-laws made under the

D






39

Here again is an instance of two different bodies
having, under two different Acts, similar powers

for the same object.*®

The Sanitary Act of 1868 directs (section 4) that
“where the Sewer Authority and the Nuisance
Authority of a district are different bodies of men,
the jurisdiction of the Nuisance Authority shall
cease within such district in relation to all matters
within the purview of sections 51 and 54 of the
Public Health Act 1848.”

But considerable doubt arises whether the inten-
tion of the Legislature to endow the Sewer authority
with power under the 51st and 54th sections of the
“Public Health Act, 1848,” 1s not frustrated by
the restriction placed upon the application of these
sections; for the 4th section of 31 and 32 Vict.,
cap. 115, says that they shall only apply to the
districts of those Sewer Authorities ““in which
there is no emactment of any public or private
Act of Parliament to the like effect in force.”
Now the ‘ Nuisances Removal Act” (18 and 19
Vict., cap. 121) is a “Public Act” which is always
in force, and in which there is a provision to the “ like

* There is this marked difference, however, between the
modus operandi of the two Statutes. TUnder the Diseases
Prevention Act of 1855 the Privy Council takes the initiative ;
whereas, under the Sanitary Act of 1868, the Sewer Authority
is the body which moves first, and makes the regulations which
must afterwards be sanctioned by the Privy Council.

D 2
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exist ; for the real effect would be (provided, of
course, that there were no legal difficulties or
uncertainties in the case), to transfer this super-
vising portion of the duties of a Nuisance Authority
from Boards of Guardians, who are often ignorant
of their duties in this respect, to Vestries who are,
if possible, more ignorant of, and unwilling to put
in force, such powers as this Statute proposed to
give to them.

With reference to section 51 of ¢ The Public
Health Act, 1848,” the Nuisances Removal Act
operates in the same way. For instance: if any
Local Nuisance Authority is of opinion that a
nuisance exists, or 18 likely to recur, it may take
- proceedings before Justices, who may by their order
““require the person on whom it is made to provide
sufficient privy accommodation, . . . or todo such
other work or aets as are necessary to abate the
nuisance complained of, in such manner and within
such time as in such order shall be specified.”
Thus a Nuisance Authority has power (and without
the intervention of a third person, as is required
under section 54 of the Public Health Act) similar
to that sought to be given by the Sanitary Act,
1868.

It will thus be seen that, in the words of the Act,
there is an enactment of a public Act of Parliament
to the like effect in force in every part of England,
and therefore in the district of every Sewer Autho-
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only power of entry given to Sewer Authorities is
by section 5 of the Sewage Utilization Act, 1865
(28 and 29 Vict. cap. 75), which invests the Sewer
Authority with the same power which Local Boards
possess under section 143 of the Public Health Act,
1848, and which are “for the purpose of making
plans, surveying, measuring, taking levels, examining
works, ascertaining the course of sewers or drains,
or ascertaining or fixing boundaries.” Under these
circumstances 1t appears that the only power con-
ferred on the Sewer Authority, is an unenforceable
power to require privies, ashpits, and cesspools to be
cleansed, for there is no penalty or proceeding
provided by the Act in cases of neglect to obey
the requirements of the Sewer Authority in this
behalf.

It is, then, almost without doubt that a Sewer
Authority has no power of entry for the purposes
of section 5 of the Sanitary Act, 1868, and without
such a power it does not seem feasible for a Sewer
Authority to undertake ¢ the cleansing of privies,
ashpits, and cesspools.” .

If this view of the law is correct the result is
that, in places where there is a Sewer Authority
which is a different body from the Nuisance Autho-
rity, the cleansing of privies, ashpits and cesspools
cannot be accomplished at all ; because, though the
Act directs that the Sewer Authority shall do this
work, 1t does not give to the Sewer Authority
the necessary power; and because the Act directs
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part of the Sanitary Act, 1866, ‘owner’ shall have
the same meaning as it has in the second part of the
said Act. But as, in the second part of the Sanitary
Act, 1866, there is no definition or meaning given
to the word “ owner,” it is difficult to discover what
is meant, or of what practical utility this section of
the Sanitary Act, 1868, can be.

IV.—WANT oOF PRINCIPLE IN THE ALLOTMENT
OF SUPERVISING POWERS TO DEPAI_{TMENTS
OF THE GOVERNMENT.

There is another matter connected with this
subject which is worthy of notice, viz., the want of
principle in allotting to various Departments of
Government their funetions in sanitary matters.

There are two Government Departments which,
in ordinary cases, exercise a sort of supervision over
Local Authorities in the execution of their sanitary
duties, but there is a third Department® which
exercises, in particular cases, a supervision over
sanitary works. The next following paragraphs are
devoted to the consideration of the functions of the
two principal Departments which have habitual
employment in the matter; while, on page 48,

* The Department referred to is the Inclosure Commissioners,
who have in some instances a controlling power over the action

of Local Authorities : how this arises, is explained on pp. 28
‘to 32. '
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rities in executing these two classes of duties, it 1s a
fact that the former class of local duty, which is
more directly concerned with matters of health, is
supervised by the more purely Medical Department
of Government, the Medical Department of the
Privy Council Office ; and that the latter surveying
or constructive class of local duty is supervised
by the Department of Government that has
engineering officers at its disposal, the Local Govern-
ment Act Office. 'The Medical Department of the
Privy Council Office engages the services of Inspec-
tors who have received a medical education and
training ; and this specially qualified assistance 1s
quite necessary for a Department which has to advise
as to the prevention of diseases. While the Local
Government Act Office has, as stated above, a staff
of Civil Engineers for its Inspectors.

But, though there are these two Departments of
Government, with functions apparently so naturally
distinguishable, it would seem that recent legislation
has not always kept the distinction in view.
Thus section 49 of the Sanitary Act, 1866, enacts
that “ where complaint is made to one of Her
Majesty’s Principal Seecretaries of State that a Sewer
Authority or Local Board of Health has made
default in providing its district with sufficient sewers
or in the maintenance of existing sewers, or in pro-
viding its district with a supply of water in cases
where danger arises to the health of the inhabitants
Sfrom the nsufficiency or wunwholesomeness of the
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existing supply of water, and a proper supply can be
got at a reasonable cost, or that a Nuisance Authority
has made default in enforcing the Provisions of the
Nuwisance Removal Acts, or that a Local Board has
made default in enforcing the provisions of the
Local Government Act, the said Secretary of State,
if satisfied after due inquiry made by him that the
autherity has been guilty of the alleged default,
shall make an order limiting a time for the perform-
ance of its duty in the matter of such complaint.”
The words in italics qualify the authority given
in this section, and point to the Department which,
in the absence of express direction to the con-
trary, would take action under it. It would appear
that such a Department as the Privy Council Office,
which has a medical adviser and staff, would be the
proper one to inquire whether sufficient sewers
existed ; it will not be questioned that “sufficient”
means * sufficient for health”—sufficient not only
in quantity but also in particularity—for sewers in
a place may, as an engineering work, be sufficient,
and yet, in a health point of view, be totally msuffi-
cient and unadapted to the requirements of the
place. The question of drainage (and the consequent
reduction of the humidity of the atmosphere and
wetness of the subsoil, and the thorough removal of
excreta and their products), as it affects the localiza-
tion of certain diseases, is one for the solving of
which medical knowledge is required. This appears
to be the proper definition of the term “ sufficient
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sewers.” And with regard to the water-supply
portion of the inquiries by the Home Secretary,
that has especial reference to cases where danger
arises to the public health either on account of the
insufficiency or unwholesomeness of the existing supply.
This also appears to be a matter especially requiring
medical knowledge; for the unwholesomeness of
water is, in many instances, only ascertainable by
chemical treatment—the brightest to the eye, and
most pleasant to the taste, often being that most
hurtful in its effects upon the public health. So
also as to the neglect of a Nuisance Authority. It is
not sufficient, I take it, to the putting in force of the
power given under this section that the Authority
shall have allowed nuisances to exist in its district,
but the nuisances must be such as are likely to
militate against the health of the district; for the
authority must make ‘default in enforcing the
provisions of the Nuisances Removal Acts,” and
these Acts deal only with such nuisances as are
“injurious to health.” This would also seem to
indicate the necessity for medical inquiry, It
thus appears that the Privy Counecil Office (which
is the guardian of the public health under the
Public Health Act, 1858) would be pre-eminently
the Department to make these inquiries, if it were
not expressly directed in the Statute that the Home
Office should undertake this particular duty.,

It is under this section that the Secretary of State
is empowered to make inquiries as to the default of






47

ing the fact that the inquiries made by the Privy
Council, under the Public Health Act, 1858, should
be looked upon as ““primary ”’ sanitary inquiries—
as being made with the view {o ascertain the causes
of the declension of health in a locality ; while the
inquiries made by the Home Secretary, under the
Sanitary Aet, 1866, should be looked upon as
“ secondary ”’ sanitary inquiries

as being made with
the view to the execution of such works as may be
necessary for removing any pre-ascertained causes of
such declension.

Though most educated men are ready to admit
that injury to health may result from defective
local conditions, such is not the case with the poor
and ignorant part of the population. And there
can be but little doubt that more weight would
attach to proceedings as to matters of health, and
as to causes of sickness and death, taken by a
Department whose Chief and Inspectors are
members of the medical profession, than to pro-
ceedings taken by a Department whose Chief has

“Mr. Arnold Taylor, the Government Inspector, will open on
Wednesday next, at Falmouth, an inquiry into the sanitary
condition of that town, the unlealthiness of which has
been already noticed.” Mr. Taylor is one of the Engineering
Inspectors of the Local Government Act Office. This illustrates
the confusion which exists in the public mind as to the nature of
the inquiries made by the Privy Council Office and the Local
Government Act Office. for Mr. Taylor’s inquiry had reference
to matters of drainage only.






49

whereas if a Local Board delegates the execution
of any works to this Company, the consent of the
Inclosure Commissioners will have to be obtained.
Here is another complication of jurisdiction which it
is very desirable should be done away with as soon

as possible.

V.—CoxncrLusioN. SoME Pornts For CONSIDERA-
TION IN FUTURE LEGISLATION,

In this Paper some points have been raised
which would appear to be deserving of considera-
tion in future legislation with a view to render
more easy the local performance and central
supervision of sanitary works; to remove much of
the confusion which at present exists as to the
authority whose duty 1t is to carry into force the
various Sanitary Acts of Parliament ; and to the
adoption of some settled scheme whereby Govern-
mental supervision of, and advice to, Local Authorities
may be made on some definite plan, and thus the
present undecided course of proceeding in such
matters be avoided. The principal points are as
follows :— .

1. That, unless a new Sanitary Department be
created, the supervision of, and the giving of
advice to, Local Authorities on all sanitary
matters be confined to the Privy Council Office
(the Medical Department) and the Home Office

E
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(the Local Government Act Office); and that a
division of departmental responsibility in these
matters be made on some such principle as
follows :—

a. The matters referred to in Class I, page 42
of this Paper, being dealt with by the
Medical Department of the Privy Council
Office ; and

b. The matters referred to in Class II, page 42
of this Paper, being dealt with by the Local
Government Act Office.

9. That the Medical Department of the Privy
Council Office conduct the preliminary inquiries
necessary to the putting in force of section 49 of the
Sanitary Act 1866, and that the Home Secretary
take action under that section, on the report to,
and motion of, the Privy Council, and without
further inquiry, other than as to how the particular
kind of works, which it may be requisite to carry out,
shall be executed. The necessity, or not, for the
execution of sanitary works, to be a matter for the
decision of the Privy Council.*

* In most instances, the prevalence, or the fear of the
outbreak, of some disease is the reason for putting in force
section 49 of the Sanitary Act; and this being so, it would
seem reasonable that the mecessary preliminary inquiries should
be made by the Privy Council and its Medical Inspectors, and
not by the Home Office and its Engineering Inspectors. There
is not, in the first instance, any question as to the manner of the
execution of works; but only whether works are necessary or
not. This is a plain matter of fact, and one which does not,
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3. That in each place there be one Local Authority,
and one only, for all sanitary purposes; and that
the present (in some cases, very limited) areas of

of necessity, require the investigator to be possessed of any
engineering knowledge. The adoption of such a plan of proceea-
ing would simplify matters much, for then there would be but
one inquiry, and that by the Department aunthorized by Parlia-
ment to make inquiries in any matter concerning the public health.
If the Privy Council, on the report thus made, should consider
it necessary for works to be done, the Council could then move
the Home Secretary to take action, and to decide the manner of
executing the works; and, if the Local Authority neglected the
requirements of the Secretary of State, the Local Government
Act Office could then appoint some one to carry out the requisite
works. In some cases inquiry is now made by both the Depart-
ments ; as, for instance, last year at Terling, where there was an
epidemic of ferer. The fact was reported to the Privy Council,
and inquiry was directed to be made into the circumstances of
the outbreak, when it was discovered that the Local Authorities
had neglected their duties as to the removal of nuisances, and
the provision of water and drainage. Upon this discovery, and
upon the ascertainment that the Local Authority was not _nclined
to obey the law, the Secretary of State was moved to take action
under section 49 of the Sanitary Aect, 1866, and it became
necessary for the Home Office also to make inquiry, in accord-
ance with the provisions of that Statute. There evidently was
not any non-legal necessity for the second inquiry, as the fact of
neglect had already been ascertained. (For fuller particulars of
this case, see Tenth Report of the Medical Officer of the Privy
Council. )

If some such plan as that now proposed be adopted, and the
law be altered, the necessity for the second inquiry, and its con-
sequent delay and expense, will be avoided,






