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MEDICAL EVIDENCE. 20

pable in shrinking from a task required of him by a sense of
public justice and honour ; as where the parties entrusted with the
management of a case have been guilty of culpable negligence,
have displayed gross ignorance of their duty, or have been actuated
by improper motives, to the danger of perverting justice or injuring
innocent individuals.

In every other conceivable situation the professional man will
best study his own comfort and respectability, as well as the
publie interest, by reserving his services till they are called for on
sufficient grounds. When they are so, and he comes to be placed
in opposition to his professional. brethren, even in the worst
imaginable case, some delicacy is called for on his part in dealing
with the character, the opinions, and the practice of his medical
opponents. In such a position everything savouring of triumph
or gratification, or having the appearance of contempt or disre-
spect, should be carefully avoided, particularly where the parties
on the side of the prosecution are known to have done their best
to arrive at the fruth.

The workings of that contemptible rivalry and jealousy which
are so readily fostered betwixt village practitioners was exhibited
some years ago at a circuit court in which I was present.

A country surgeon had been called into consultation by a
rival practitioner in the case of a man who died soon afterwards,
from a blow received in a quarrel. On the trial he was asked,
“ When called in, did you approve of the treatment which had been
adopted ?” His answer was, “No!” “Did you disapprove of it,
sir?” “No!!” By the judge—* What! did you neither approve
qor disapprove of it?” “No!!!”

By his demeanour it was sufficiently evident that this witness
looked with contempt on his colleague, in this case a rather
dissipated and low character, and that his conduct was dictated
by a desire to exalt himself at his expense. If so, the reception
of this part of his evidence must have shown him his mistake ; it
Was indeed anything but complimentary,

It must be obvious that consultations betwixt witnesses pre-
vious to the trial would not only add to the value of their
évidence but tend also to secure a better feeling and more mutual
respect among the parties. When summoned upon opposite sides
16 is perhaps hardly to be expected, in the present state of the
profession, that they should thus meet and voluntarily explain
bheir respective views of the case in hand, though we can see no
good grounds for excusing the distrust and Jjealousy which con-
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attempted to cut him off altogether from such support, and to
restriet him to the fruits of his own individual observation and
experience. I need not say that this course is scarcely a fair one
on the part of the legal profession. They are not entitled to
expect in every instance that the expert, in tendering evidence,
should state nothing but what has come to him through his own
experience. Were professional witnesses always thus restricted
their sphere would be a very narrow one, for who, it has been
asked, could or should venture to offer an opinion on any difficult
point that has not been adopted from or confirmed by the expe-
rience of others.

The professional witness who has to appear in courts of law,
should be aware that those employed in the conduct of the case
strictly limit themselves to bringing out those points in it, which
they expect to bear upon the conclusions they hope to establish
to the satisfaction of the judge and jury. Hence the witness, re-
membering this, should confine himself to tendering that part of the
evidence which is asked of him, without concerning himself with
the purport of his testimony. This should be done by him
patiently, distinetly, and tersely, neither indulging in a flow of
words, nor unduly attempting their restriction within too narrow
bounds. The object of the inquiry will thus be answered; his
testimony will be taken down by the presiding judge accurately
and readily, and extraneous matters excluded from the trial.
Should, however, it thus happen, that after having replied to the
several questions put to him by the counsel on both sides, the
court, and the jury, the whole truth had not been elicited, and
any material points had remained to be disclosed by the witness,
the course for him to follow would be to disclose these to the
judge, who, in the circumstances, would be found readily to admit
and' gratefully to receive any additions and explanations which
might be really essential to the ends of truth and justice.

Again, the language of the witness under examination should
nof only be direct and concise, and any qualification which it may
demand reserved till after the evidence has been given. It must
also be uttered in a tone of voice sufficiently loud, or, rather,
clearly enunciated, to be heard by all in court, and in terms in-
telligible by those to whom it is addressed. An eminent judge,
we are told by Dr. Taylor, has been known to declare that there
are no witnesses so difficult to be heard and understood as those
of the medical profession.

On this last point—intelligible langnage—a pertinent piece of












MEDICAL EVIDENCE. 31

What admixture of truth there may be in the above state-
ments, and in others to the same purport in other medical authors,
after they have been cleared of their over-colouring, is not, how-
ever, to be got rid of by the easy process they have hzui‘l recourse
to, of casting all the blame on the lawyers. Not a little of it
is, as we have seen, attributable to the witness himself, whose
fault it must have been, not that of others, if he has come into
court to speak on a subject on which he was but partially in-
formed, and to emit judgments, ex cafhedra, on questions, the
grounds of which he was unprepared for explaining and de-
fending. It may be true, as contended for, that the lawyers may
attempt to browbeat the medical witness, or to draw out from
him admissions of a self-contradictory kind, which they may use
with effect against him ; but all the time the examining counsel
is under the eye of the court, whose duty and interest it is to see
that the witness has fair play, and that his testimony is mnot
twisted into the support of falsehood and error.

That, on the other hand, undue advantage is not sometimes
taken of the inexperience of the medical practitioner, and the
necessarily unsettled character of some of the opinions elicited
from him under examination, I am by no means prepared to
deny ; though I think it is our duty to see that the conclusions
drawn from such an admission should not be strained too far.
It rests with ourselves to obviate, as we best may, such defects,
go far as they are avoidable and removable; and, while we seek
to take advantage of opportunities, as they arise, of accustoming
ourselves to speak in public on fitting oceasions, we should also
strive to acquire the necessary lessons of how best to diseriminate
clearly in our own minds, and how we may most readily enable
others to discriminate between what is certain and what 1s un-
certain in medicine, and so to conduct ourselves in these difficult
circumstances when placed in the witness-box, as to exhibit
clearly the distinetion betwixt the evidence of the qualified and
the unqualified practitioner when bringing forward their respective
testimonies ; and much, I am happy to say, has been done, and is
daily being done, in these directions by medical jurists. For,
although there are points still unsettled in forensic medicine, and
of these not a few, there are many others which have been clearly
traced out and settled on a more secure basis than that on which
much of our knowledge in medical science generally has hithertobeen
seen to rest. This has been accomplished, I need scarcely say, in this
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of a child, whatever be the age of the feetus or the period of its
expulsion from the uterus.

The distinction, which till lately was held in law, between the
| eriminality of causing the premature expulsion of an infant pre-
| viously or subsequently to the period of the mother’s quickening
does not now exist. By the law, as it stands at present, capital
punishment, which formerly depended on whether the female had
| quickened or not, is abolished. 1In all cases it is left to the dis-
eretion of the Court to inflict transportation or imprisonment.

The question of quickening may come up in law, however, in
another connection. Thus, after a woman has quickened, if con-
demned to death, the sentence is deferred till after her delivery,
though not otherwise, unless it may be occasionally at the disere-
tion of the judge.
| If, at the time of delivery, the feetus appears not to have
lived in the uterus to the full age of seven months, the mother, it
i8 said, ought not to be convicted of concealment of the birth of a
child under the statute,

Under seven years an infant is considered in law incapable
of committing any crime. As regards evidence, children under
| the age of twelve years cannot be put on oath ; but they may be
fexamined on declaration, if they appear to be mtelligent and to
understand the obligation of speaking the truth, though without
ithat sanction,

The recent Acts for the vegulation of factories and other
works, as a rule, prohibit the employment of children under eight
years. From eight to thirteen years, boys or girls cannot be
employed for more than six and a half hours a day. Betwixt the
ages of thirteen and eighteen years no one can be allowed to work
more than sixty hours a week, or ten and a half hours on each of
e first five days, and seven and a half hours on Saturday. This
Hlast restriction applies also to females of any age.
The carnal knowledge of a female infant under ten years of
lage, till recently a capital offence, is now considered in England
as a crime punishable hy transportation for life, and this although
the hymen be not broken, and although emission be negatived.
tiven the solicitation of the infant herself affords no palliation of
the crime,
Carnal knowledge of a female between ten and twelve, with
1er consent, is a misdemeanour punishable by imprisonment with
nard labour,

Above the age of twelve years the consent of the

female
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fourteen, is the age of puberty ; three times seven adult age ; four
times seven to seven times seven the period of maturity ; ten
times seven the supposed natural term of life.

These periods, though of an arbitrary and artificial character,
are nevertheless found to correspond with the physiological division
of human life into the six principal periods or epochs—I1st,
Infancy ; 2d, Childhood ; 3d, Pueritia, or boyhood and girlhood ;
4th, Adolescence ; 5th, Adult age; and 6th, Declining or old age.

It will be seen, however, that they fail to take in the period
of feetal life, one of considerable importance to the medical jurist ;
while, besides, they are too lax and indefinite for his purposes,
which necessitate a different arrangement of the periods of life
during and after birth.

The necessity for the determination of the periods of feetal
life up to its termination at birth arises in connection with certain
inquiries  bearing on the Zze or still birth of the infant both in
eivil and in criminal cases, and particularly in connection with
eharges of eriminal abortion and infanticide, and they form an
important element in legal medicine,

Such of those points as fall to be determined in the living
feetus or infant will come before us afterwards under Birth and
Maternity, Those which will be best discussed here embrace
these points the determination of which is possible from the exa-
mination of the dead feetus or infant.

1. At and before birth; the settlement of the age is made to
rest mainly on the weight, the measuwrement of the entire body or
its parts, and the progressive ossiffcation of the bones.

Thus, the average weight of the infant, according to the latest
ealeulations, is

At 5 months 5 to 7 ounces.

S

» _ 2 Ibs to 4 1bs. 5 oz
»  ox lbs to 5 Ibs. 7 oz,
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The average length of the infant is

At 5 months 6 to 103 inches.
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usnally requiring the assistance of a third party. Again, the
‘ air is believed not to enter the stomach of the infant for some
minutes after its complete respiration, while the finding of saliva
in this viscus has had considerable stress laid upon it, of late,
in Germany, in proof of the same circumstance having hap-
pened. As matters of common observation, again, it is known
that the infant does not empty its bladder or intestines for a short
time after its birth; though it should be remembered that the
bladder has been found empty in still-born children, and that the
meconium is oeeasionally passed in utero, or at least partially, if
not entirely, during delivery. The presence of milk in the breasts
of the infant, though but an oceasional occurrence, does not usually
last beyond the first week, although it has been known to persist
to the third week.

3. Beyond the forty-fifth day after mature birth, the best
means which the medical jurist possesses for deciding as to the
time of life betwixt early infancy and the epoch of manhood, are
those deducible from the state of the osseous system in general, and
the progress of dentition—the latter available in the living, the
former, of course, only in the dead body.

The growth of the skeleton to maturity, and the appearances
and changes of the teeth, are less subject to variation than the
other parts of the system, and may be taken in connection, as
laid down by Beclard, Devergie, Briand and Chaudé, Tardien, ete.

Thus we have the following approximations more or less
definitely laid down :—

At 4 months—Cornua of the os hyoides ossified.

S Cornicula of the os hyoides ossified.

a6 ) Point of ossification at the anterior arch of the
atlas, alee majores united to the sphenoid bone.

From the 7th to the 8th month—The eruption of the lower

| central, then of the superior central, incisor teeth.

_ 'me the 9th to the 10th month—Eruption of the lateral

ineisors.

At 1 year—Points of ossification in the epiphyses at the lower
end of the humerus, and at the heads of the humerus, femur, and
tibia.  Posterior arches umited to the bodies of the vertebrze,
and the separate portions of the temporal bone to each other.
The four anterior molar teeth appearing in succession, sometimes
- the canines.

At 2 years—DPoints of ossification at the lower ends of the
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. b. After puberty, from 15 to 20 years—Bony point at the
| sternal end of the clavicle. Ossification of the coccyx. Eruption
| of the dentes sapientize. Bony union of the trochanters and head
of the femur with the shaft of the bone, and the two ends of the
humerus with the shaft of this bone.

From 18 to 23 years—Union of the body of the sphenoid to
the basilar process of the occipital bone. Bony union of the three
pieces of the tibia, of the first and middle portions of the sternum,
| of the osseous points at the extremities of the tramsverse and
spinous processes of the vertebree, and of the epiphyses of the ribs.

From 25 to 30 years—Bony union of the first with the other
sacral vertebree, :

: From 40 to 50 years—Consolidation of the ensiform carti-
| lage with the sternum.,
' The chief of these points may be seen at a glance in the table
| at the end of the lecture.
j I need not do more than allude briefly to a few vague indica-
tions of mature and advanced age which have been proposed ; such as
the condition of the teeth, the depth of the lower jaw, the inflexi-
| bility of the spinal column, the colour and quantity of the hair,
and the state of the genitals.
- Such, then, are the various sources available to the medical
jurist for the determination of the age, where this question may
have to be decided. Of these, the indications derivable from the
teeth and the sexual organs and peculiarities are accessible in
the living. In judging from any or all of them, it is essential to
observe that they ought only to be regarded as affording appros-
umations to the real age, and that, in availing ourselves of the
| averages they would authorise us to lay down, the extreme ratios
| Which are Liable to be encountered must not be lost sight of. It
| 18 known, in fact, that the periods thus deducible from the least
fluctuating of these data, though in general not likely to mislead
| very far, are, we must be prepared to admit, not so constant in
| every instance as might be desired.

To take, for example, the eruption of the teeth, alone available '
in the living ; it is well known that this natural process is liable
| to considerable variations, both as regards the time of the appear-
| ance of particular teeth, and as to the order of their eruption.
Thus, even in a limited experience of midwifery practice, I have
met with children with incisor teeth fully formed at hirth—
| with the first incisor making its appearance in a girl of 16
months—and with the entire absence of teeth in a boy of two
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whom T was indebted for an opportunity of examining the child,
and of obtaining a wax cast, of which Fig. 1 is a representation.
When seen by me, in May 1867, the child was in ifs eighth
month, and had been treated as a female. The urine and fweces
passed out by a small cloaca betwixt the pubes and umbilicus.
As will be seen, there was no anus. A soft body of the size of a
large pea in front of the pelvis might have been taken for an
abortive clitoris, or a very diminutive and imperforate penis.
Two folds of integument, with but very little prominence or dis-
tinctness, might have passed for labia, or mere vestiges of a split
serotum. In one of these folds a soft kernel was indistinetly
detectable, which might pass for the rudiment of a testis.

From this, Dr. Wilson and I were shut up to the conclusion
that the sex of the child could not be determined, at least during
life, if even an examination after its death might assist in the
determination of the point. This latter event, however, left the
case in nearly its previous obscurity. The infant, which was in
a sickly state at the time of our examination, died eight
months afterwards without any obvious cause. With consider-
able difficulty and hesitation, a sight of the dead body was
obtained ; and during our stay with it we were repeatedly
ordered, in a very peremptory manner, out of the house. We
were only able, therefore, in these unfavourable ecircumstances,
to determine that the descending colon distended to double its
natural diameter, ended by a large opening at the fundus of the
bladder ; that there was no trace of uterus or rectum in the pelvis,
and that the two minute rounded eminences in front and at one
side of the exterior of the pelvis were merely structureless masses
of fat.

In those instances, again,—and they are of more frequent
occurrence than is usually suspected,—where what may be termed
genital malformations in the ordinary sense exist, some of the
most eminent physiologists and medical jurists have been at sea
as regards the determination of the sex; while, on not a few occa-
sions, it has only been after death that the real sex has been accu-
rately determined.

In discussing the points arising for solution in cases of doubt-
ful sex, I shall arrange these under two heads —

I. The means of determining the true sex, where the sexual
apparatus and sexual conformation are maturally, though imper-
fectly, developed; and

II. Where these are malformed.
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| corresponding with the upper part of the symphysis pubis, and his
| striking the middle of this bone. The lower limbs of the female
Lare thus proportionately shorter than those of the male, while the
tr.unk is somewhat longer; enlarged at its fore and upper part by
 the prominent mamme, and exhibiting a furrow extending to the
| sacrum along the back, with a lateral depression on each side from
 the ribs to the nates peculiar to the sex, especially as modified by
 the civilisation of the present day. The chest of the female has a
larger antero-posterior and a smaller bicostal diameter than that of
the male. The upper and lower parts of the trunk respectively
|in the two sexes have opposite characteristics, the breadth of the
| chest, including the upper part of the arms, being less than that of
the pelvis in the adult female and rather exceeding it in the male.
| The comparative breadth of the pelvis gives a fuller contour to the
tops of the thighs in the female than in the opposite sex, and a
| areater obliquity to the thighs, rectified in her by the elongation
| of the inner condyle of the femur.

Minor differences present themselves in the smaller and more
| delicate head and limbs in the female, and a less degree of fulness
of the lower jaw and projection of the larynx.

These particulars not unfrequently call for attention, as in
| cases in which portions of bodies are found under suspicious
circumstances, of which we meet with instances in medico-legal
records both here and on the Continent, some of which will be
| noticed by and by. Again, particular attention to the differences
between the male and female skeleton comes to be demanded of the
| medical jurist where the corpse has not been discovered till after
the destruction of the soft parts.

I have already remarked that the examination of the bones
alone can afford no indication of the sex to which they belonged,
prior to the establishment of puberty. The same observation
applies @ fortiori to the feetus before hirth. What follows,
| therefore, must be understood as applicable solely to the adult
| skeleton.

With regard to the osseous structure in general, it may be
| observed that there are some very striking peculiarities belonging
to the bones of the adult female. They are less firm and lighter
| than those of the male. The flat bones are thinner, the round
| bones more cellular or spongy, and the long bones more smooth
| and tapering, while those rough lines or ridges, which result from
| the repeated and more powerful action of the muscles in the male,
are less perceptible. The processes are but feebly marked, the
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BIRTH. 185

afterwards settled in practice and married. Within little more
than four months after his marriage his wife presented him with
a fine girl. A month or two after his child was born, a strict
religious body to which he belonged held out to him a threat of
expulsion from their communion, considering that he must have
been guilty of ante-nuptial fornication. In this dilemma he called
upon me, as he thought I must be able to satisfy his accusers
that the child was a premature birth, reminding me of the remark
I had made as to the wonders occasionally effected in the appear-
ance of a puny immature infant by a few weeks good nursing.
In this case it had certainly done wonders, for on examining the
infant in question it might have passed for a child three or four
months of age, in place of one six months after the date of its
conception. I forgot to inquire afterwards how he had settled
the point with his church session.

VIL The next inquiry connected with the birth of children
which demands our attention is that of their legitimacy or ille-
gitimacy, an inquiry which occasionally involves the greater num-
ber of the principles discussed in the previous divisions.

The proof in law of the legitimacy or illegitimacy of an infant
at birth is most frequently deduced from circumstances alone.
Where the medical comes in corroboration of the moral evidence,
the points usually calling for proof are, first, as to the earliest
period at which a viable child may be born, and, second, as to
the latest period to which in such circumstances the gestation
may have been protracted.

On these two points the laws of different countries vary not a
little, nor has there been much more of agreement in reference to
them amongst medical men.

By the law of Scotland, a child born siz months after the
marriage of the mother, or fen months after the death of the father,
18 considered legitimate. (Chitty.)

In England the calculation rests solely on received opinions
and a few decisions,

In‘Frauce the civil code has placed a limit to credulity
tespecting retarded births, and decrees 300 days, or ten calendar
months, to be the most distant period at which the legitimacy of
births shall be allowed.
~ The Prussian code, without absolutely declaring children bhorn
in the eleventh month illegitimate, attaches such conditions to the
Proof of their legitimacy as make it almost unattainable.

Amongst medical authors there is a pretty general agreement
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