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phylicians, within London and feven miles round,
who have not been admitted to prattife, by let-
“ters of the prefident and college under their com-
mon feal. The eligibility of a phyfician to be
fo admitted to prattife, as fpecified in the char-
ter -and in the fubfequent aét of the fourteenth
and fifteenth of Henry VIII. depends upon his
being  doftus & probus, or fad and difcreete,

“ groundly learned and deeply ftudied in phy-
 dyket

Eligibility, dependant upon fuch qualifications,
could never be afcertained without previous exa-
mination. The teft of eligibility, by examination,
was appointed by att of parliament, to be given
to the Bifhop of London and Dean of St. Paul’s,
and four approved phyficians, before the College
of Phyficians was incorporated; and the neceflity
of examination is exprefsly ftated in the ftatutes
of the college of the date 1607 *, the ear-
lieft that I have feen. It is therefore obvious,
that the college, from their earlieft exiftence,
adopted the plan of examining every candidate
for admiflion, as to his competency as a medical

prattitioner.
By

# Cum autem nullo modo (nifi examinatione habita &
ferutinio) compertum effe poffit, quam fit quifque mﬁedicus
:doneus, ut fecundum Regni leges, ad medicin® praxin ad~
mittatur, ftatuimus, &c.
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““ labour and attention, though very little genius
“ or fagacity.” It may be, perhaps, allowable
to fhield myfelf, under the authority of fo able and
perfpicacious a writer, from the charge of teme-
rity and prefumption for attempting this. My
utmoft vanity, Gentlemen, could never fo obfcure
my judgment, as to induce me to fancy any dif-
play of genius or fagacity in the inquiry, which I
addrefs to you : yet | may acknowledge that my la-
bour has not been inconfiderable, nor my attention
curfory. If, neverthelefs, a too implicit confi-
dence in the truth of my argument, have be-
trayed me into a too firm reliance upon untenable
conclufions, I am open to conviétion, and thould
be more gratified to fee thofe conclufions candidly
refuted, than I could poffibly be in the enjoy-
ment of the higheft advantages obtainable upon
the ground of error. Under all circumftances, I
truft myfelf fecure in your faveurable opinion
of my motives for the attempt. To thefe, whofe
peculiar ftudies enable them to form a better
judgment of the fubjeét, fome apology is, certain-
ly, due.

You have all been apprized, Gentlemen, that
an Addrefs has been fent to the College of Phy-
ficians, requefting admiflion for others to the fel-

lowfhip, under the fame examinations as thofe,
under
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however, has been inculcated. Malevolence has
attributed to our zeal a democratical and level-
ling fpirit ; but the retitude of our intentions, and
the moderation of our conduét will appear, when
all fuch malignant afperfions fhall be contem-
plated as the mean fubterfuge of ftubborn ufur-

pation, to evade the force of argument againft
afflumed power.

Whatever zeal I myfelf have exerted upon
the occafion, if it wore the appearance of fuch
a {pirit, it would falfify its principle. Not
any man can be more indifferent, than myfelf,
about the advantages derivable from the pri-
vileges contended for ; but as there are others of
our number, to whom the f{ame confcioufnefs
of right imparts a fironger folicitude to obtain
it, I fhould have thought myfelf unjuftifiable, upon
the ground of perfonal indifference, in with-
holding my attention from the fubjeét, or in dif-
avowing my concern for the event.

1 know, Gentlemen, that exclufion from the
corporate privileges of the college cannot affect
all of us equally. There are many of our number
fo long inured to the oppreflion, as to have be-
come infenfible of its confequences. Others, in-

dependent in circumftances, are regardlefs of pro-
feflional
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their attention infinitely lefs than either divinity
or law,

There were not many of our countrymen, who
had arrived at any confiderable eminence as phy-
ficians, prior to the reign of Henry VIII. It is
commonly fuppofed that the firft Englifh phyfi-
cian, of fufficient charater to be employed at
court, was John of Gaddefden, who was called
to attend the fon of Edward I. or II. ill of the
{mall-pox. But Matthew Paris has mentioned a
Nicholas de Ferneham, as prieft and phyfician to
Henry III. and to his Queen, in 1241%; and we
are informed by Pits, that he was a phyfician en-
dowed with all the learning of his time, and that
he was retained at court with a confiderable fa-
laryt. There are others noticed as learned phy-
ficians about the fame period }. I cannot find,
however, any exception, but that of Nicholas de
Ferneham, to the aflertion of Dr. Freind, that,

: prior

% Ipfum igitur quafi expertum, & fcientia multipliciter &
moribus commendabilibus infignitum, peritorum confilio Rex
& Regina ad fuarum vocaverunt animarum & corporum
cuftodiam & confilium familiare, &c. Matt. Paris Hiff. Angl.
P55 TR ST Y

+ De illuftribus Angliee Scriptoribus, p. 312, 313; (called
by Pits, N. Ferveham).

t Richardus Anglicus, author of feveral medical works.—
John Giles.—Hugh of Evefham.—Gilbertus Anglicus, author
of a Compendium of Phyficy the earlieft remaining writing on the

pracice of phyfic.
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“ monks and empiricks, who in an infamous
“ manner impofed upon the publick*.” There
muft have been fome phyficians, however, at
that period, who merited a better defcription.
For it was appointed by an at of the third of
Henry VIIL. that four dottors of phyfic thould be
called by the Bifhop of London, or Dean of St.
Paul’s, at their examination of perfons prattifing
as phyficians in London, and its vicinity; and if
they had been all empirics and illiterate monks,
all impoftors, not any could have been eligible to
{o ferious a truft.

This aét of the third of Henry VIII. was the
firft ever iffued in England for regulating prac-
titioners of phyfic . Itis entitled * Au aét for the
S appointing of phyficians and furgeons ;” and it feems
to have arifen from a thorough conviétion of the
barbarous ftate of our f{cience at that time in

this country.

" The language of afls of parliament, and of
letters patents, muft itfelf invariably afford the
moft

# « Humilis enim eo tempore fuit Artis noftra conditio,
¢ utpote ab illiteratis praecipue monachis, Empiricifque trac-
¢ tatee, qui homines magna cum infamia decipiebant.” Freind
Hift. Med. Op. Omn. 4to, p. 338; Hift. of Phyfic in Englifhy ». ii,

P. 410,
+ For the Stat, g K. H. v. mentioned by Sir Wm. Browne

in his Pindic. of the Roy. Coll. of Phy/. &c, See Appendix p. 163
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the name of the prefident of the college or common-
alty of the faculty of phyfic in London: that the pre-
fident and college, or commonalty, and their
fucceflors might, with impunity and free from
every kind of moleftation, as often and when-
ever it might be neceflary, hold lawful affem-
blies among themfelves, and make ftatutes and
rules for the wiolefome government, fupervifing
and correttion of the faid college or common-
alty, and of all men exercifing the fame faculty
in the faid city, and within feven miles round
the fame.

It was likewife granted to the faid prefident

and college or cummpnalty and to their fuccef-
fors,  that #o one fhould exercife the faid facul-
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ty in the faid city or {feven miles round it, un-
lefs admitted to this privilege by the faid pre-
fident and commonalty, or their fucceflors for
the time being, by letters of the prefident and
college given under their common feal ; upon
pain of forfeiture of five pounds for every
month that any one fhould continue to prattife
unadmitted. '

It was further conceded to the préﬁdent and

college of the faid commonalty, for the time be-

ing, and to their fucceflors for ever, “ that they
« fhould eleét annually four, who fhould have

“ the
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named as principalles, and firft named of thefaid
comonaltie and fellowthipp, chofyng to them
rwoo moo of the faid comonaltie, from henf-
forward be called and clepyd efeffys: and that
the fame eleétys, yearly, chofe one of them to
bee prefident of the faid comonalty, and as
oft as any of the rowmes and places of the
fame eleétys fhall fortune to be voyd, by death
or otherwife, then the {urvivours of the faid
ele€tys, within thirtie or fortie dayes next after
the death of them, or any of them, fhall chofe,
name, and admitt one or moo, as need fhall re-
quire, of the moft cunyng and expert men, of

~and in the faid facultie in London, to fupply the

faid roome and number of eight perfons; fo
that hee or they, that fhall be fo chofen, bee firft
by the faid fupervifors ftraytly examined after a
forme devifed by the faid elettys, and alfo by
the fame fupervifors approved.

“ And where that in dyocefys of England, out
of London, it is not light to fynde alway men
hable to fufficiauntly examyne after the ftatute
fuch as fhall be admitted to exercife phyfyke in
them, that it may be enatted in this prefent par-
liament, that noo perfon from hensforth be fuf-
fered to exercyfe or pratyfe in phyfyke through
England, untill fuch time that he bee examined

at London, by the faid prefident and three of
¢ the
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abilities, the .&amme.r docli & graves, and to inveft |

them with the power of judging of the compe-
tency and fitnefs of others; that the incompetent
might be reftrained from pra&iﬁng, or punifthed
for their delinquencies ; and that the privilége of
preferibing remedies might be confined to men of
approved fkill.

. Theattof the third of Henry VIIL. “ for the ap-
¢ pointing of phyficians and furgeons,”’ was, in effeét
as far as pertained to phyficians, repealed by the
charter : and therefore the privilege exercifed, in
right of that at, by the Bifthop of London and
Dean of St. Paul’s of examining and licenfing
phyficians to praétife in London and its vicinity
was, by the-charter, vefted folely in the College of
Phyficians. By the fubfequent ftatute of the
fourteenth and fifteenth of Henry "VIII. the like
privilege of licenfing phyficians, in the diocefes of
England out of London, was transferred from
the provincial bifhops and their vicars general,
to the prefident and three of the eletts of the
college of London. The provincial bifhops,
however, continued freely to grant licenfes, not-
withftanding this ftatute, for more than one hun-
~ dred and fifty years afterwards. But, in 1687-8,
a circular letter was fent from the college to every
bifhop, in his refpeétive diocefe, to remind him,

« That by a ftatute made the fourteenth and
“ fifteenth
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fome government, fupervifing, and correftion of
the faid college or commonalty, and of all men

exercifing the fame faculty in London, and feven
miles round.

- In 1682 a queftion was put to feveral coun-
fellors, by the college, refpetting the neceflity
there might be to obtain the lord chancellor’s ap-
- probation and confirmation of the ftatutes, or by-
laws of the college, according to the ftatute of
the nineteenth of Henry VII. ; and Mr. Blacker-
~by’s opinion was,  that he conceived there was
“ not any, for that the power the college hath to
« make by-laws, 75 given them by aét of pariiament;
“ and if the by-laws themfelves be made witk
“ veafonable penalties, and not againft law, they are
¢ good In themfelves, and need no confirmation.”

How far the magifterial conduét of the college
has correfponded with thefe fundamental princi-
ples of the exiftence of their authority can only
be afcertained, by confidering the nature and ex-
tent of the power, which has been, from time to
time, delegated by the college to their magifri &
gubernatores, their prefident and cenfors: and by
inveftigating their by-laws, it may be readily dif-
covered, whether, as private legiflators, they have
exceeded the limits of royal and parliamentary
conceflion.
| The
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from inveftigating their ftatutes, that the college
of London, in proportion as the {cience of phyfic
has been more gener':ﬂly" cultivated and better
underftood, have uniformly contributed to damp
the ardour for medical improvement in Eng-
land, by gradual encroachments upon the only
legal road to profeflional honours, the moft direét
to profeflional reward, they may be fairly fufpeéted
of having loft fight of zke fpirit of their charter,
at leaft: and not any one can doubt but they
have atted in diametrical oppofition to its Jetzer
alfo, if it can be proved, from thofe very ftatutes,
that they have as gradually perverted the inten-

" tion of their charter, by an arbitrary impofition

of undue reftraint upon many, whom that was
granted to protett and encourage ; and by a {u-
pine and negligent toleration of others, whom
alone it was defigned to fﬁg:‘i‘mtize and reprefs.

The ecarlieft ftatutes that I have been able to
procure, in manufcript, are fome few, faid to have
been made in July 1607. I have read likewife,
in manufcript, Statuta Collegii Medicorum Londinen-
fium, dated 1647; and fome few others, called
flatuta rova, faid to have been made in 1647
likewife, and confirmed in 1687. Thefe are
the ftatutes that were publifhed in 1693. I have
read another copy, in manufeript, faid to have
been enafted in 1736 ; and another of the date

of 1522,
i The
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were prefented to the college, it was to be his
care that they were depofited in the library;
and, at the end of his year of prefidency, to ac-
count for them to the new prefident, pointing
them out nominally by an index. He was to
{ee that all rentals, or annual returns from the
college eftates, all gifts to the college, or
other acceflions, were preferved in the common
cheft, of which he was to poffefs one key, and
cach of the council another *. He was to de-
mand from the treafurer, and from the other of-
ficers, an account of receipts and difburfements
for the year, in the prefence of the reft of the
eletts at that time in town; all of whom were to
be fummoned to be prefent at adjufting the ac-
counts, if convenient to them. He was efpe-
cially to fee that the ftatutes were diligently
obferved, and that they were read in the col-
lege in the way prefcribed in the ftatute for
that purpofe, either by himfelf, by the regifter,
or by fome other perfon.”

There is no very effential difference in this de-

tail of the office of the prefident, and that which

1s

language of the latter, however, the diftinétion
| of 4

publifhed in the ftatutes of 1765. But in the

# In the copy of 1736—17152,4 and in the pl‘intl‘:d copy af

1765, keys were allowed to the prefident, treafurer, regifter,
and fenior cenfor.
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charter; then is there no pofition in the defcrip-
tion- of his office, that can be cavilled with as
unwife, unreafonable, or improper.

The: office of the cenfors, as enaéted in all the
ftatutes prior to thofe of 17635, was, “*to obtain a
“ knowledge of all praétitioners of medicine in
“ London and feven miles round, whether na-
¢ tives or foreigners: to examine, correét, and
“ govern them; and if neceflary, together with
« the prefident and treafurer, to profecute them
“ at law: to inquire into their methods of cure,
and {iriétly to inveftigate their medicines: to
¢ examine the fhops of apothecaries to judge of
¢ their drugs and to deftroy thofe, that they might
 find unfit for ufe. They were to fwear, before
“ the prefident, that they would not adjudge any
 one to be admiflible into the college, whom,

111

“ all partiality apart, they did not find proper

¢ both in learning and morals: and that they
¢« would not from reward, entreaty, or favour
¢ approve any man or any medicine.”

The printed ftatute of 1763, although in diffe-
rent words, is to the fame effet. By that™®, * be-
« fides the fupervifing, examination, correttion,
“ and government, of all the phyficians of the

« city of London; and befides the other du-
5 fies

* See Appendix, C.
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“ he becomes a corporator. The crown can’t
“ oblige a man to be a corporator without his
confent 3 he fhall not be fubjetted to the incon-
veniences of it, without accepting it and affent-
“ing to it ¥

-

£

-y

"

Lal

" By parity of -reafoning, if every man poffeffed .
of all the qualifications required by a charter
be eligible to become a corporator, he cannot,
legally, be denied the right, if he will affent to
the conditions and {ubje¢t himfelf to the in-
conveniences: and what man would refufe this,
in a corporation where every poflible inconve-
niency is accompanied and recompenfed by a ten
fold advantage ?- '

The College of Phyficians was incorporated to
promote the general good of mankind, by giving
decifive advantages and profeflional authority, to
meritorious praftitioners. Admiflion into it was
the charatteriftic type of diftinétion between
the phyfician and the empiric ; the criterion by
which the public were to judge of the fitteft ob-
jeéts of their confidence ; and of the beft fource
of fafety and relief under the oppreffion of dif-
eafe. Several of the offices of the corporation are
not lefs honourable than lucrative. They are fuch
as are looked forward to with folicitude, rather

than with apprehenfion of inconveniency.
With

#* Rex v. Dr. Afkew, & al’. Bur. Rep. p. 2200.
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“ tatis, de &3 in civitate preedicla fint in re € nomine
““ unum mrpm & communitas perpetua five colleginm
““ perpetuum.”  What then are we to underftand
by the words  omnefgue homines ejufdem facul-
“ tatis ¢”  Confiftently with the aét for the ap-
pointing of phyficians and furgeons, it is impofiible to
conclude otherwife, than that every one muft have
been confidered ejufdem facuitatis, who had been
examined, approved, and admitted, as a phyfician
by the Bifhop of London, or Dean of St. Paul’s.
All fuch and all the graduates of Oxford and
Cambridge, at that time practtifing phyfic in Lon-
don and feven miles round, who, by the provifo
i that aét, were implied to be already competent,
without further examination, muft have been
ipfo facto incorporated with the fix nominated ap-
plicants for the +r:.hz~'~.rt»:=:r_:,~ or the words omnefque
homines, &¢c. firong and expreflive as they are,
could have had no meaning, and therefore muft
have been equally abfurd and fuperfluous. But
it is not credible that words capable of fo im-
pnrtant a conftru¢tion would have been made
ufe of, in any charter, without a reference to re-

Jative objetts.

« In grants of this kind,” (faid Mr. Juitice
Afton {peaking of this charter in 1768) * the con-
¢ ftruCtion ought to be made in a /iberal manner;

% and this grant includes ommnes homines ejufdem fa-
“ cultatis













| [ 44 ]
yond that {pecified diftriék, without being liable
to the controul of the college.

In the laft year of the reign of Queen Eliza-
beth, 1602, Sir John Popham, then Lord Chief
Juftice of England, gave it as his opinion, * That
 no man, though never fo learned a phyfician or
“ dottour, may prattife in London, or within feven
“ miles, without the college licence *.” Indeed, ten
years antecedent to this, a recommendatory let-
ter was written by Lord Treafurer Burghley,
to Dr. Baronfdale, requefting the privilege of -
pratifing in London without licence, in favour of
Dr. Butler, then profeflor of phyfic in the Uni-
verfity of Cambridge, whenever he might go
thither on private bufinefs, or was fent for by any
patient ; and the privilege was granted him by
the college, conditionally, that he would {fubmit
to the cuftomary examinations of the college, and
pay the ufual fees, provided he fhould come to
" live in London .

In 1607, by order of James I. the lord chan-
cellor and judges affembled, “ To examine,
« yiew, and confider of the charters, ftatutes and
¢« laws, made for the government of the College
« of Phyficians in London, and the prattifers

“.of

* Goodall’s Royal Coll. of Phyf, &c. p. 345.
t Ibid. p. 3355 330.
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college, would, mewtabl}r in the end, have per-
verted the very objeét in view.

If fuch an idea had been fuggefted, it muft have
been perceived that an inftitution intended for the
permanent benefit of mankind, would ultimately
become, under {fuch circumftances, the mere me-
dium of the partial aggrandizement of the gradu-
ates of particular univerfities. Such an idea
‘would have been alike incompatible with the
profefled defign of the charter, and repugnant to
every principle of national policy and of public

good,

Independently of this, it would be extremely
abfurd to fuppofe, that fuch men as Docttors
Chambre, Linacre, and de Viétoria fhould have
been moft a¢tivelyinfirumental in procuring letters
patents for incorporating a college, which was to
be vefted with paramount authority in phyfic, and
that they fhould have left implicated,in any claufe,
~ the exclufive privilege of medical government in
the graduates of univerfities, which they them-
felves found inefficient in their own education.

They were all phyficians to the king, and gra-
duates of foreign univerfities.—The firft named

in the charter, Dr. John Chambre, graduated

at Padua, and was not incorporated at Oxford
until
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lege had been eftablifhed, was admitted a fel-
low, five years prior to his incorporation at
Oxford*: and Harvey and Mead, two of the
three only phyficians, whofe faperior merits have
hitherto procured for: their bufts a place “in
the college, graduated likewife at Padua; the
third, the immortal Sydenham, diffatisfied with
the opportunities of improvement afforded him
at Oxford, ftudied at Montpeliert : and he was
never a fellow of the college,"but merely a licen-
tiate. ' "

As then no rational pretence could be urged,
at the time it was founded, for the conceflion
“of partial prerogative in the College of Phyfi-
~cians to the dottors of Oxford and Cambridge ;
and as, fince the eftablithment, the abfurdity of
fuch diftinttion has many times been manifefted
by the fuperior merits of phylficians, who gradu-
ated, or acquired their knowledge in other uni-
- verfities, fo is the inference clear, that the crown
and parliament, confiftently with their profeffed
objett of public good, could never have intended
to grant, by any charter, fo vaft and enormous a
preference to the graduates of Oxford and Cam-

' ‘bridge,

* He graduﬁted at Padua 1638; was a candidate of the
college 16425 a fellow the year after, and was incorporated at
Oxford, 1648.  Impart. Eng. into the Legal Canft. of the Cell.
of Ply/. p. 90. From Woed's Fafliy . 11.

-4 Swan’s Life of Sydenham, from Default's Differtation on
Confumption.
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“ beft learned, wife/?, and moft difereet, fuch as they
“ fhould think convenient, and /Zave experience in
 the faid faculty of phyfic,” who fhould be
fworn. On thefe was to devolve the duty of
vifiting the fhops of apothecaries to examine
their drugs and wares. This duty had not been
fo clearly defined in the charter as it was in this
ftatute, nor had any punifhment been decreed
for thofe, who fhould refufe to fubmit to fuch an
inveftigation, and which, by this {tatute, was
fixed to be a fine of five pounds.

It was, furthermore, conceded by this ftatute
of the thirty-fecond of Henry VIII. < Foraf-
“ much as the fcience of phyfick doth com-
¢ prehend, include, and contain the knowledge
« of furgery, as a fpecial member, and part
“ of the fame; that any of the faid company or
“ fellowfhip of phyficians, being able, chofen,
¢« and admitted by the faid prefident and fellow-
fhip of phyficians, may from time to time, as
well within the city of London, as elfewhere
« within this realm, practife and exercife the faid
¢ fcience of phyfick inalland every its members
« and parts ; any aét, ftatute, or provifion made
« to the contrary notwithftanding.”

<

oy

[ 1

-y

The next to this was Au aff of the firft of
Queen Mary*, < touching the corporation of the
“ phyficians

* A.D. 1553.
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go with thofe phyficians whofe duty it was to
fearch the fhops of apothecaries, &c.* and the
forfeiture for not fubmitting to the fearch, &c.
was made, by this aét, ten peunds, to be reco-
vered by the defcribed methods. It was finally
enatted, that, upon requeft being made, the ma-
glﬁrates and officers of the civil power, in the
city and fuburbs, fhould affift the prefident of the
college, and all perfons authorifed for the due
execution of the atts and ftatutes referred to.

In the feventh year of Queen Elizabeth, there
was granted to the College of Phyficians, “ 4
 charter for anatomies.” By a ftatute of the
thirty-fecond of Henry VIII. ¢ For barbers and
¢ furgeons,” it had been rendered lawful for
the mafters or governors of the m}fﬁery and com-
: - monalty

* As formerly, and until the eighteenth of George II. the
furgeons were of one company with the barbers, fo were the
apothecaries with the grocers. King James I. in the fourth
year of his reign, had incorporated both, under the privileges
ofone charter, and nine years afterwards he difunited them, and
granted a’feparate charter to the apothecaries; but with pow-
ers that were not to infringe the right, which the phyficians
had long poffefled, of examining their fhops and drugs: by
the charter itfelf, which was granted to the apothecaries, that
right was confirmed to the prefident and College of Phyfi-
cians ; and the further right of calling the mafter and wardens
of the fociety of apothecaries, as well as of the company of gro-
cers, to affift them in their fearch and examination. The af-
fiftance of the latter is certainly not required, and is therefore
never requefted.
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*“ and an apt proper and legall conftitution and
“ incorporation may be had and eftablifhed of
€ grave and learned dottors, and other able
* and experienced “prattifers of phyficke, in and
‘¢ about our faid cittie of London, indowed with
“ powers and priviledges convenient and requi-
¢ fite for the ends aforefaid : know ye that wee
¢ of our efpeciall grace, &c. have willed, ordeyn-
* ed, conftituted, declared, given and graunted,
* and by thefe prefents for us our heires and fuc-
< ceflors doe will, ordeyne, conflitute, declare,
¢ give and graunt, &c.”

Such confiderations are of national import-
ance, and worthy the deliberate inveftigation of
the legiflature. The circumftances complained
of, however, were fuch as had exifted before,
and fuch as had been already guarded againft by
the crown and parliament. There needed not
any thing but the exertion of powers, which had
been granted already, to accomplifh the objeét in
view: and to have fanétioned, by a decree in
parliament, thefe charters fubfequently intended,
would have been fupererogatory, and they were
fet afide. That the very contemplation of them,
however, under the promifed protettion of the
crown, might have influenced the general con-
duét of the college, is furely no very unfair fup-

pofition ; or it is poffible, that the college having,
: from
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alty, whenever a vacancy fhould happen in the

number of fellows, which was propofed to be
limited to forty.

But whatfoever features of that charter, may
have been apparent, from time to time, in fome
of the tranfactions of the college, their own
convittion of a deficiency in any right deriva-
ble from it is clearly evinced, by their not hav-
ing availed themfelves of the moft effential extra
privileges, to which it would have entitled them.
They have never, in confequence of it, limited
the number of their fellows to forty *: neither
have they ten eletts, as intended by that charter,
but eight, as enatted by the fatute of the four-
teenth and fifteenth of Henry VIII. but, more
efpecially, they neither petition parliament, nor
fue nor are fued, by the name of “ The prefi-
¢« dent, fellows, and commonalty of the King’s
« College of Phyficians in the city of Lon-
« don,” conformably to the intention of the
charter of Charles II. but always by that of

« The prefident and college, or commonalty of
the

% The charter was petitioned for in 1662, the Pharmaco-
peeia, publifhed by the college next after that date, was that
of 1677, fifteen years pofterior to it. There is in that phar-
macopeeia a catalogue of fifty-three fellows of the college,
and of them only feventeen furviving of the forty particularly
nominated by the charter of Charles II. as the firft forty to

be appointed.
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perience and of acknowledged learning and fkill,
from a participation in thofe corporate rights, to
which every man is readily admitted, if he have
graduated in Oxford or Cambridge.

This' muft certainly firike every candid and
reafonable mind, as a ufage not lefs repugnant to
the intereft of fociety at large, than it is manifeftly
proved to be contrary to the intention of every
att of the crown and legiflature, which grants
privileges to the college. It totally changes and
degrades the original nature of the inftitution it-
felf, and is as derogatory to the liberal views
profeflfed, by the firft applicants for the charter,
as it is deftruétive of the falutary end intended by-
its grant. |

It muft be felf-evident to every man of common
underftanding, who, in the leaft, confiders the
fubject, however ignorant of the law he may be,
that the power, which is inherent in a corpo-
ration, of making by-laws cannot be an arbi-
trary power: that it can never be reafonably
exercifed, when exerted with a tendency to
counteract the fpecific objetts of the corpora-
tion itfelf. And this is an axiom, which any man,
who will give himfelf the trouble, may fatisfy
himfelf that the law confirms. H

17 'I"he
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by-laws ; but where the charter gives the com-
pany a power to make by-laws, they can only
make them in fuch cafes, as they are enabled
to do by the charter; for fuch power given by
the charter implies a negative, that they fhall -
not make by-laws in any other cafes *.”

It was maintained by Mr. Dunning, and by

Lord Thurlow, when a counfellor at the bar,

(13

14

11

113

e

.G

€c

(11

(11

111

(11

113

ie

(11

(13

That it is not in the power of a corporation
to contravene the fundamental principles of
their conftitution. A corporation cannot
change their conftitution, and give themfelves . |
a new mode of exiftence. They cannot nar-
row the number of thofe ouz of whom the elec-
tion is to be made ; nor can they leave out an
integral part of thofe who are to eleét, though
they may narrow their number. They can-
not [uperadd qualifications not mentioned in the char-
ter, and not conneéted with the corporate cha-

¢ ralter of the eleftors. The crown has given

them a charter: they have accepted it. They
muft ufe it as the crown have given, and as
they have accepted it.  Tley cannot make a by-
law contrary to its intention 157 and it was fet-

€ {led,
¥ Child v. Hudfon’s Bay Company. Peere William’s Rep.

V.ii. p. 209, Mr. Cox’s Edit. . i1. p. 208.

+ Rex v. Head, and others. Bur. Rep. 7. iv. p. 2520.

See alfo Mr. Juftice Yates, and Mr. Juftice Afton’s declara-

tions
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* thing made, had or ufed to the contrarye in
“ any wife notwithftanding.” |

There were not any new powers granted by this
ftatute of Queen Mary, but only a provifion made
for better carrying into effect thofe that had been
granted already, and for no other purpofe but
for that, which is fpecifically exprefled, namely,
“ For the better reformation of divers enormities
¢ happening to the commonwelth by the evil
“ ufing and undue adminiftration of phyficke,
« and for the enlarging of further articles for the
s better execution of the things conteyned in the
¢ faid graunt enatted.”

It was in 15535, two years after the iffuing of
this aét of Queen Mary, that the College of Phy-
ficians firft determined to arrange the phyficians
pradlifing in London and feven miles round, into
three clafles: into fellows, candidates, and li-
centiates. This was at a period about thirty-fix
years pofterior to the charter of Henry VIIL. ; and
when no reformation, that has left a trace behind
it, had been effetted in the general flate of the
pratice of phyfic in this country. The age was
{till too barbarous for much improvement of the
kind, and the numerous profecutions againft per-
fons accufed of empirical and pernicious prattice,

during the fucceflive reigns of Mary, Elizabeth,
James L.
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‘ates of Oxford and Cambridge are, when firft
admitted to the fellowfhip of the college ; and
who have, moreover, given decifive proofs, both
to the college in their corporate capacity, and
to the world at large, that they are neither defi-
cient in learning, nor in medical fkill. -~

The regular medium of admiffion; to the pri-
vileges of the fellowfhip of the college, is'a year's
probation in the order of candidates. It -may
- perhaps have always been fo fince 1555. Not
any one will difpute the propriety or wifdom of
fixing a term of prﬂbation for thofe, who are to
be intrufted with fo momentous a charge as the
health of their fellow creatures; and upnn:‘w:hefe
' judgment reﬂs often their very exiftence.

It has rot been urged, when fuch an order as
candidates or probationers was eftablithed : in
15535, that not any, but the' regular graduates of
Oxford or Cambridge, were eligible to.admiffion
into that order, and fubfequently to the fellow-
fhip.. It was decreed then, as before ftated, that
the fellows only fhould be confidered members ot .
the cn]-legé,- and that the clafs of candidates thould
confitt of < fuch perfons as had been, or fhould be
< defirous of becoming members: of the faid’college
« and commonalty; and had been, -or: thould:be

« examined and approved of by the prefident
“ and
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tinguith the Socii nafcentes from the minus docii ad
medicine facultatem exercendam tantummods permiff.
We are not informed, however, of any by-law
nearly coeval with the charter, to prohibit phy-
ficians, as many are now prohibited, the right of
an application to be examined as candidates
for election into the fellowfhip of the college.
“ Till the time of Queen Mary,” (faid Mr. Juftice
Afton) “ there was no diftinétion of major and
“ minor among thefe phyficians *.”

There is a hiatus of nearly a century, between
the firft divifion of medical praétitioners, in Lon-
don and its vicinity, into three claffes, and the
date of the earliclt by-laws of the college that
have been referred to in this general view. Dur-
ing fo long an interval, there is no doubt but
many regulations muft have been made in the
government of the college: but among the by-
laws, called fatuta nova, which bear the date of
1647, and which are faid to have been confirmed
and eftablifhed in 1687, there is one, the eighth,
which indifputably proves, that admiflion into the
order of candidates, at that period, was, under a {pe-
cified reftri€tion, open even to the apothecaries
and furgeons. ¢ tIf perchance any furgeon or

«« apothecary fhould offer himfelf to the prefident
3 - “ and

# Rex v. Dr. Afkew, & al’. Bur. Rep. /. iv, p. 2201,
+ See Appendix E.
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obftacle to the ultimate fuccefs of the candidate,
which was not eafily to be furmounted, it was
not likely to excite any confiderable oppofition.

- There are other ftatutes, which as much betray
a defire to increafe the emoluments of the college
itfelf, as thofe of the univerfities, where many of
its members had themfelves been educated. They
appear however at the fame time, to have origi-
nated in an anxious folicitude to magnify the
importance of the Englifh univerfities, by depre-
ciating all others. Yet from fome of thofe
others were tranfplanted a great fhare of that
fcience, which enriches our own {chools, and
all the fundamental principles of that {yftem to
which,’ even' now,  the: Englifh univerfities: are
only verglhg in their arrangements for medical
educauﬂn. | -

_--The -ﬂatutes alluded to are in the manufeript
copy of 1647, and likewife in the copy publithed
in 1693. They ftate, © * fince that there are
« many, who come hither daily to practife phyfic,
« 2 confiderable number of whom, quitting pre-
« maturely their own univerfities, go into foreign
« countries, that they may acquire their doctor’s
« degree in lefs time, and at lefs expence than
« they could do in our own univerfities ; thft:.tre-

¢ 1ore

-* See Appendix G.
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not even the firongeft powers of mind, with the

moft folid acquirements, would have advanced
the claim of any one to admiflion under them,
whofe ‘education ‘had been accomplifhed with
frugality in colleges, where there are not only
fewer temptations, to exceed the bounds of a
moderate expenditure, than in the Englith uni-
verfities, but in’coileges where the unavoidable
expence is confiderably lefs, and where the pe-
riod of graduation is not protraéted, by any com-
pulfory obfervance of merely ceremonious and
unneceflary forms.

. There is another by-law in the Forma examina-
tionum Sociorum et Candidatorum, {S¢. In every copy
prior to the printed copy of 1765, which tends
likewife to prove, that there were circumitances
"under.which other graduates, than thofe merely
of Oxford and Cambridge, might occafionally
obtain - admiffion, after having been examined,
into the order of candidates and of fellows:
but in its fpecific obje¢t it difplays fo faftidi-
ous an attempt in the college, to affert and
maintain; at all rates, their fancied fuperiority
of the Englifh univerfities, that it would feem to
indicate the neceffity of theatrical contrivance,
even in examinations, moft certainly, not intended

to be farcical.
Could
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leamed from  the unlearned of thofe phyficians,
whofe peculiar felicity it had never been to ftudy
in, and to be acknowledged by either of the uni-
verfities. of England, unanimoufly determined to
receive an order of Aonorary fellows *.

Their motives for this, and the circumftances,

. under which the order was to be eftablifhed,
were exprefled in the following fratute for that
purpofe.

(11
111
(11
111
111
.I'ﬂ
111
(11
1‘:
(14
111
(11

e

* <« It was indeed prudently and juftly decreed
by our anceftors, that thofe, who had received
the higheft honours from the Univerfities of this

kingdom of England, fhould alfo enjoy parti-
cular privileges in the college, and obtain a

place under the name of Fellows. But that
they might not appear inattentive to the public
good, they admitted many to practife, who
were reputed unfit to be adopted:into the
number of fellows, either becaufe they had
not taken a dottor’s degree, or were not fuffi-

ciently learned, or for other fimilar caufes,
and yet might be able to ferve the public and

aflift mankind, at leaft in fome cures.
| “ When

* Such an order had exifted before, as may be feen by the

lift of members of the college in their Pharmacopeeia of 1677.

+ See Appendix P.
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and at expences confiderably lefs than formerly.
But they now requefted them mnot to confer any
degrees in phyfic for the future on thofe, who
had not fully completed their time and ftudies
there*. By this endeavour to impede the ufual
courfe of difpenfation and favour at the univer-
fities of England, many might be driven to take
degrees abroad, to whom it might have been
inconvenient to wait the greatly’ protraéted time
for graduation in the univerfities of England.
And fuch might willingly embrace the favour-
able opportunity, on their return, of purchafing
an honorary fellowfhip of the College of Phyfi-
cians, rather than fuffer the imputation of im-
plied deficiency in learning and in fkill.

The ftatute for the admiffion of honorary fel-
lows was repealed in five years after it had been
enatted . Notwithftanding the repeal of this
ftatute, which had opened a convenient door for the
wealthy to a degree of mominal dignity as phyfi-
cians, which any abilities they might have pof-
fefled would never have procured them ; yet the

college

* See Appendix Q.

4+ At the comitia majora ordinaria of the college in De-
cember 172¢, itwas propofed that this {tatute fhould be re-
pealed in confequence of the difputes, which had been occa-
fioned by it. The repeal was agreed to, and in _]anuar} 1726
-a fecond time ; and in April 1726 finally.
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the college. * No one fhall be admitted into
« the order of candidates who fhall not firft
¢« have been examined according to the form
“ prefently to be defcribed, unlefs ke be of the num-
< ber of licentiates*.” Still the admiflion was to
be fpeciaii gratia. 1t was a kind of medium of '
incorporation to the fellowthip of the' college,
fubftituted for the abolifthed privilege of being
incorporated in the univerfities.

Is there a man, who has ever been admitted
into the fellow(hip of the college fpeciali gratid,
who, confidering the circumftances of his ad-
miffion, can truly fay, that he himfelf eftimates
it as an honourable acceflion to his charatter?
I know there are fome, who, if they have fenfi-
bility as‘men, in any proportion to their genuine
merit as phyficians, will feel themfelves but little
elated by fuch an admiflion.

Men, who delight in the fcience, contemplate
tHe trade of ‘phyfic with ‘abhorrence.. They ob-
ferve with pity and difguft, the meannefs of con-
du&, the diftruft and ill-will, which frequently
arife from jealoufy even among pra&titioners, who
have but little to apprehend from competition :

and

% Nemoy #ifi in permijforum aumerim fuerit, in Candidato-
rum ordinem admittatur, qui non prius examinatus & appro-
batus fuerit fecundum formam mox prafcribendam. p. 31.
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Blackmore, Dr. Tyfon, and others, * of narrow-
- “ ing their bottom, and thereby excluding many
“ worthy prattitioners of phyfic in the city, from
“ their fociety.”—And in 1768, they were cau-
tioned by Lord Mansfield, * againft narrowing
“ their grounds of admiffion fo much, that if
““ even a Boerhaave fhould be refident here, he
“ could not be admitted into their fellowfhip*.”
And his lordfhip faid upon the fame occafion, « I
“ would recommend it to the college, to take the
“ beft advice in reviewing their ftatutes; and to
“ attend ?o the defign and intention of the crown and
“ parliament i their infiitution. I fee a fo urce of
¢ great difpute and litigation in them, as they
“ now ftand : there, has not, as it fhould feem,
“ been due confideration had of the charter, or
“ legal advice taken in forming them+;” a hint
which he repeated in 1771. Thefe latter admo-
nitions, efpecially, were ferious and important ;
But what was the refult of them? A new fta-
tute, which pointed out a road for the licentiates
to the college, but its gates were impenetrably

barred.

o i We enaét and ordain, (fays the ftatute) that
“ if any one fhall have been feven whole years

« of the number of thofe, who have been ad-
' “ mitted

# Rex v. Dr. Afkew & al’. Bur. Rep. V. iv. p. 2191.
+ Ibid. p. 2198. t+ See Appendix T.
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Phyficians, by the graduates of Oxford and
Cambridge, was not originally intended. That
it is not at any time legal is well eftablifhed
likewife, upon the authority of Lord Manf-
field. If it were neceffary to enforce the opi-
nion of one of the firft lawyers, that ever fat in
Judgment in an Englifh court of judicature, it is
particularly firengthened by that of Judge Afton,
who fat with Lord Mansfield on the bench, when
the opinions, which I have quoted, were given.
“ With all the infpettion I have ufed,” (faid Fudge
Adffon) < from the firft charter, to Queen Mary,
“ I cannot find any diftintion made between
‘““ the members of this corporation. How it
“ crept in afterwards might be difficult to ac-
< count for, but the granting temporary, and par-
¢« tial licenfes, upon which fo much ftrefs has
¢ been laid, will not, in my opinion, impugn the
¢« ancient ufage; for we fee in different periods
¢« a moft manifeft alteration, and the words quite
« different in the manner of admiffion; until
« about an hundred years ago, they arbitrarily
« yeduced it to the certainty, which has fince
« obtained, which, queftionlefs, owes its foun-
« dation to an illegal att in the college itfelf,
“ by arrogating a power to admit or refufe at
 their own free will. Whereas they are oblig-

“ ed to admit perfons, who have proved their
abilities,
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“ was claimed under it. It would be a moft
¢ unreafonable thing, to accept this licenfe un-
“ der the by-laws, and yet to treat thofe by-
“ laws as null and void ; to turn this licenfe, fo
“ accepted, againft the perfons from whom it
“ was thus accepted, and to fet it up as the
¢ foundation of a right to be admitted under the
“ charter *.”

This reafoning, whilft it carries conviétion
along with it, determines the claim to be not
under the licenfe already obtained, nor under
the by-laws, which relate to the permiffion of
licentiates to practife ; but under the charter of
incorporation itfelf, on the broad bafis of indivi-
dual qualification; without the leaft regard to
places of ftudy or to local graduation.

The proteétion of merit, wherefoever reared or
wherefoever cultivated, involuntarily preffes itfelf
upon the unbiaffed and unprejudiced mind, as the
efpecial and peculiar province of all focieties of
men, whofe profefled objet is the promotion
of learning and of fcience. It'is to be lamented,
that fuch protettion fo feldom engages the confi-
deration of focieties incorporated, almoft folely,
for that purpofe. We too often difcover in them,
that the influence of vanity or of intereft ex-

| Ltinguifh{*s
* Rex v. Coll. of Phyf. Bur. Rep. V. v. p, 2761.
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& fuburbia e¢jufdem, five intra feptem milliaria in circuitn
ejufdem civitatis; ac punitionem eorundem pro delictis fuis
in non bene exequenda, facienda, & utenda illa; nec non
Supervifum € ferutinium omnimodarum medicinarum, & earum
receptionis per dictos medicos, feu aliquem eorum hujufmodi,
ligeis noftris, pro eorum infirmitatibus curandis & fanandis, dan-
darum, imponendarum & utendarum, quotiens & quando opus
fuerit pro commodo & utilitate eorundem ligeorum noftrorum.
Ita quod punitio hujufmodi Medicorum utentium di&a facultate
Medicinz, fic in preemifis delinquentium, per fines, amercia-
menta, & imprifonamenta corporum fuorum & per alias vias
rationabiles & congruas exequatur. Volumus etiam & conce-
dimus pro nobis heredibus & fuccefloribus noftris, quantum in
nobis eft, quod nec Preafidens nec aliquis de Cellegio praedicte Me-
dicorum, nec fucce/fires {ui, nec eorum aliquis exercens faculta-
tem illam, quo modo in futurum, infra civitatem noftram prae-
ditam & fuburbia ejufdem, feu alibi, fummoneantur aut ponan-
tur, neque eorum aliquis fummoneatur aut ponatur in aliquibus
affifis, juratis, inqueftis, inquifitionibus, attinétis, & aliis re-
cognitionibus infra diftam civitatem & fuburbia ejufdem, in
pofterum, coram Majore & Vicecomitibus, feu Coronatoribus
dicte civitatis noftre pro tempore exiftenti, capiendis, aut
per aliquem Officiarium feu Miniftrum fuum, vel Officiarios
five Miniftros fuos, fummonendis, licet iidem Jurati, Inquifi-
tiones feu recognitiones fummoniti fuerint fuper brevi vel bre-
vibus noftris vel heredum noftrorum de refto. Sed quod diéti
Magiftri five Gubernatores ac Communitas facultatis antedictae
& Succeffores fui, & eorum quilibet, di¢tam facultatem exercen-
tes, verfus nos, heredes & Succeffores noftros, ac verfus Ma-
jorem & Vice-comites Civitatis noftre pradicte pro tempore
exiftenti, & quofcunque Officiarios & Miniftros fuos, fint inde
quieti & penitus exonerati in perpetuum per prafentes. Pro-
vifo quod literz noftre feu aliquid in iis contentum non ce-
dent in praejudicium Civitatis noftree Londini {eu libertatis ejuf-

dem. Et hoc abfque fine feu feodo pro pramifiis feu figilla-
' tione
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