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INTRODUCTION.
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IT is generally recognised that the supreme if not the
exclusive object of criminal law and penal adminis-
tration is the protection of society. Unfortunately it
cannot be said at the present time that either criminal
law or penal administration is fulfilling this object. In
a recent comprehensive survey of criminal problems,
Professor von Liszt, a distinguished German jurist,
felt himself compelled to admit that our existing
penal systems are powetless against crime, Similar
expressions of opinion are of frequent occurrence
among eminent specialists in France, Italy, and else-
where ; and it is only because the question of crime
has recently fallen into the background in Great
Britain that the same confession of failure is not
heard with equal emphasis among ourselves.

In order to be satisfied that these grave allegations
are resting upon solid grounds of fact we have only
to look at the increase of criminal expenditure and
the growth of the habitual criminal population among
all civilised communities. As far as Great Britain
and the United States are concerned, the annual

official expenditure in connection with crime amounts
v




vi INTRODUCTION.

to an enormous sum. In Great Britain this expendi-
ture reaches a total of at least ten millions sterling
per annum, and according to a recent report of
the Ohio Board of State Charities, the citizens of
the United States spend an annual sum of ffty-
nine million dollars on judiciary, police, prisons, and
reformatories. What is the result of this vast annual
drain on the resources of the nation? Are the people
getting an equivalent in the shape of a diminution
in the numbers of the criminal classes? According
to all the evidence we possess, it is to be feared that
this is not the case. Here are the words of General
Brinkerhoff, President of the National Prison Congress,
as to the condition of affairs in the United States:
“ Other questions which agitate the public and divide
parties are doubtless important. DBut the country can
live and prosper under free trade or protection, under
bimetallism or monometallism, under Democracy or
Republicanism, but it cannot survive a demoralised
people with crime in the ascendant. That crime is
on the increase out of proportion to the population
is indicated in many ways, but for the country as a
whole, the United States census is the most reliable
guide. Let us look at it by decades:

Year. Frisoners. " Ratio to population.
1850 6,737 1in 3,442
1860 19,086 I in 1,647
1870 32,001 1in 1,171
1880 58,600 1in 855
1890 82,329 Iin 757

This rate of increase in a few states, we are glad to
note, has not been maintained, and in one or two, for
the higher crimes, it has even decreased a trifle ; but,
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upon the whole, the swell has been continuous like a
tide that has no ebb.”

In the United Kingdom it is impossible to estimate
the movement of the criminal population by a refer-
ence to the number of persons detained in prisons and
convict establishments on a given day. Owing to
the growing practice of committing juveniles to in-
dustrial institutions of all sorts; owing to the substi-
tution of fines for imprisonment ; and owing to the
shortening of sentences, the prison population of
Great Britain has notincreased in the same manner as
in the United States. But when the value of existing
methods of penal administration is tested by the
growth of the habitual offender we are confronted
with a similar record of disastrous failure.

Why are our penal methods so helpless and dis-
comfited in face of the criminal population ? Why
do the combined efforts of legislators, judges, police,
and prisons produce so few practical results? Is it
because the social disease with which these agencies
are grappling is beyond the reach of human skill, and
will continue to rage with unabated virulence so
long as social life exists? This deduction is hardly
warranted by the facts. The failure of existing
methods of criminal legislation and administration
is not to be accepted as a proof that.the organised
forces of society are face to face with an incurable
disease in the body politic. All that the failure of
our present methods succeeds in establishing is the
immediate and imperative necessity of placing our
whole penal system upon a more rational foundation.

The collapse of penal legislation is to be accounted
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viil INTRODUCTION.

for on the ground that it proceeds upon principles
which are not resting on the facts of social experience.
It is assumed, for instance, in every criminal code that
the only remedy, or almost the only remedy, against
the criminal population is the fear of punishment.
As far as the average member of the community is
concerned, it is not to be denied that the fear of penal
consequences may exercise a salutary effect on his
impulses and resolves at some critical moment in his
career. To what extent the dread of coming into
collision with the criminal law determines the course
of human action is in the nature of things impossible
to estimate. In any case it may safely be accepted
that the ordinary man—that is to say, the man who
habitually lives under ordinary social and biological
conditions—is on critical occasions deterred from
entertaining certain kinds of anti-social ideas by
an apprehension that the practice of them will be
followed by public indignation and public punish-
ment.

If the criminal population was composed of
ordinary men it is possible that the purely punitive
principles on which the penal code reposes would
constitute an efficient check on the tendency to
crime. But is it a fact that the criminal population
is composed of ordinary men? Is there any evidence
to show that the great army of offenders who are
passing through our prisons, penitentiaries, and penal
servitude establishments in a ceaseless stream is made
up of the same elements as the law-abiding sections
of the community? On the contrary, there is every
reason to believe that vast numbers of the criminal
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population do not live under ordinary social and
biological conditions. It is indeed a certainty that
a high percentage of them live under anomalous
biological and social conditions. And it is these
anomalous conditions acting upon the offender either
independently or, as is more often the case, in com-
bination which make him what he is.

Penal laws pay exceedingly little attention to this
cardinal and dominating fact. These laws assume
that the criminal is existing under the same set of
conditions as an ordinary man. They are framed
and administered on this hypothesis ; and they fail
in their operation because this hypothesis is funda-
mentally false. It is perfectly evident that a legis-
lative and administrative system which is drawn up
to meet one set of conditions will not be successful if
in practice it is called upon to cope with a totally
different set. A patient suffering from an attack
of typhoid fever cannot be subjected to the same
regimen, to the same dietary, to the same exercise
as another person in the enjoyment of ordinary
health. The regimen to which the patient is sub-
jected must be suited to the anomalous condition in
which he happens to be placed. Criminal codes to
be effective must act upon precisely the same prin-
ciple. They must be constructed so as to cope with
the social and individual conditions which distinguish
the bulk of the criminal population, and it is because
they are not constituted upon this principle that these
enactments are so helpless in the contest with crime.

The impotence of criminal legislation is also due
to another circumstance. It follows from the falla-
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X INTRODUCTION.

cious principle that the offender is an ordinary man,
that each offender must be dealt with on exactly the
same footing if he has committed the same offence.
On this principle all offenders convicted of the same
offences must be subjected to the same length of
sentence, the same penal treatment, the same punitive
regulations in every shape and form. This idea finds
expression from time to time in popular outcries
against the inequality of sentences. It is seen in
the newspapers that one person is sentenced to six
months’ imprisonment for an offence of the same
nature and gravity as another person who is only
sentenced to six days. The offences are in all
essential respects the same, but the sentences arc
absurdly different. It is immediately assumed that
there has been some miscarriage of justice, and 2
great deal of popular indignation is the result. In
many cases there can be no doubt that the popular
instinct is right. Existing methods of penal
treatment do not admit of the application to
any great extent of sentences of unequal length
for offences of a similar character. Our penitentiary
systems are based upon the principle of uniformity
of treatment for all offenders. In this respect they
resemble our penal laws and are like them equally
barren of good results. As long, therefore, as we
have almost exactly the same kind of prison treat-
ment for all sorts and conditions of offenders, so long
will public opinion be to a large extent justified in
protesting against the unequal duration of sentences
for offences of a similar nature and oravity.

But, apart from the considerations which have just
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been mentioned, the principle of equality of sentences,
as far as their mere duration is concerned, is funda-
mentally erroneous. The duration and nature of
sentences, as well as the duration and nature of prison
treatment, must be adjusted to the character of the
offender as well as to the character of the offence.
In other words, judicial sentences and disciplinary
treatment must be determined by the social and
biological conditions of the offender quite as much as
by the offence he has committed. In certain cases
this principle is acted upon now, but if penal methods
are to be made of greater social utility, it is a prin-
ciple which must be much more extensively applied.
The principle of adjusting penal treatment to
the social and biological condition of the offender
is acted on, for instance, in the case of children. A
theft committed by a child of twelve is not dealt with
by our judges and magistrates in the same manner
as a theft of precisely the same kind by a person of
mature years. In the one case the juvenile is perhaps
dismissed with an admonition, or if his parental con-
ditions are defective, he is ordered to be detained in
an industrial or reformatory school. In the other
case the offender of mature years is usually committed
to prison. But according to the maxim that the
punishment should be adjusted to the crime, both
these offenders should be sentenced to exactly the
same form of penal treatment. Again, in the case of
offences committed by adults, if the one offender is a
man and the other a woman the sentences are not
the same, although the offence may be precisely the
same, Or again, in the case of offences committed
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by men the sentences are not the same if the one is
discovered to be feeble-minded and the other is in pos-
session of his senses. In all these instances justice
works upon the maxim : S7 duo faciunt idem, non est
zdem. It sets aside the notion that two offences of
equal gravity are to be dealt with by awarding the
same amount of punishment to both. In such
circumstances equality would be gained at the
expense of ,justice.

The principle that punishment should be adjusted
to the condition of the offender as well as to the
nature of the offence is distinctly laid down by Ben-
tham, “It is further to be observed,” he says, “that
owing to the different manners and degrees in which
persons under different circumstances are affected by
the same exciting cause, a punishment which is the
same in name will not always either really produce,
or even so much as appear to others to produce, in
two different persons the same degree of pain. There-
fore, that the quantity actually inflicted on each
individual offender may correspond to the quantity
intended for similar offenders in general, the several
circumstances influencing sensibility ought always to
be taken into account” As he says elsewhere,
“ These circumstances cannot be fully provided for
by the legislator; but as the existence of them in
every sort of case is capable of being ascertained,
and the degree in which they take place is capable of
being measured, provision may be made for them by
the judge or other executive magistrate to whom the
several individuals that happen to be concerned may
be made known.,” In both these passages Bentham
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makes it perfectly plain that in penal legislation and
administration other circumstances must be taken
into account besides the actual offence ; and the cir-
cumstances to which he alludes are what we have
already described as the social and biological condi-
tions of the offender.

The question therefore arises, What are these con-
ditions, and how are they to be ascertained ? What
these conditions are and how they can be ascertained
can easily be got at by an examination of the delin-
quent population in our penitentiary establishments
of various kinds. Let us look first at social con-
ditions. In the sixteenth Year Book of the New
York State Reformatory a very excellent account
is given of the social antecedents of the in-
mates. According to the returns 2,550, or §2'6
per cent, of the inmates came from homes which
were positively bad, and only 373, or 7°6 per cent,,
came from homes which were positively good. It
is also stated that 1,008, or 41'1 per cent, of the
population left home before or soon after reaching the
age of fourteen, and in a total population of 4,859 it is
recorded that only 69, or 1 and a fraction per cent.,
were surrounded by wholesome influences at the time
of their lapse into crime. When we come to look at
the social condition of juveniles committed to Re-
formatory Schools in England we are confronted
with a very similar set of results. According to the
returns for 1892, in a total of 1,085 juveniles com-
mitted to these institutions, only 425 were living
under the control of both parents. All the others
had only one parent, or had one or both parents in
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prison, or had been deserted by their parents alto-
[ gether. The social condition of the juvenile popula-
! tion in the prisons of our large cities is equally as bad.
. In a high percentage of cases they have either no
homes or no parents, and are without skilled occupa-
tion in any shape.
!-. Instances such as these—and they might be multi-
E plied a hundredfold—make it quite plain that it is
5_ useless attempting to deal with the offence without
looking at the same time at the social conditions
of the offender. In the majority of cases the offence
is the natural and almost inevitable product of these
social conditions. Up to the age of sixteen the
magistrates and judges in England are empowered
by law to take these adverse circumstances into
account, and to send the offender to a school instead
of committing him to prison. But after the age of
sixteen has been passed our penal legislation makes
absolutely no provision for the unhappy juvenile
bereft of paternal support and paternal counsel at the
most critical period of his existence. Imprisonment
is its only remedy. But as imprisonment does no-
thing to remove the adverse social circumstances
which have turned the juvenile into a criminal, it has
absolutely no effect in preventing him from continuing
to pursue a career of crime. As long as the condi-
tions which produce the offender remain he will
continue to offend, and as long as Penal law shuts its
eyes to this transparent fact it is doomed to impo-
| tence as a weapon against crime,
The criminal, as we have said, is a product of
anomalous biological conditions as well as adverse
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social circumstances. Dr. Lombroso's distinctive merit
consists in the fact that he has devoted a laborious
life to the examination of these biological or, as he
prefers to call them, anthropological anomalies.
Criminal anthropology, as he has termed his investi-
gations, is really an inquiry on scientific principles
into the physical, mental, and pathological charac-
teristics of the criminal population. The present
volume is an example of the method in which these
inquiries are conducted. It is a translation of that
portion of Dr. Lombroso’s La Donna Delinguents which
deals with the female criminal. Dr. Lombroso had
predecessors in France in such men as Morel, Legrand
du Saulle, Brierre de Boismont, and Prosper Despine ;
and in England in Pritchard, Thomson and Dr. Nicol-
son. But he has surpassed all these writers in covering
a wider field of investigation, in imparting a more
systematic character to his inquiries, and in the prac-
tical conclusions which he draws from them. Dr.
Lombroso proceeds from the principle that there is
an intimate co-relation between bodily and mental
conditions and processes. In accordance with this
principle he commences with an examination of the
physical characteristics and peculiarities of the criminal
offender. As a result of this examination he finds
that the criminal population as a whole, but the
habitual criminal in particular, is to be distinguished
from the average member of the community by a
much higher percentage of physical anomalies. These
anomalies consist of malformations in the skull and
brain and face. The organs of sense are also the
seat of many anomalies, such as abnormal develop-
IA
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ment of the ear, abnormalities of the eye and its
protecting organs, abnormalities of the nose, such as
a total absence or defective development of the
bony skeleton ; abnormalities of the mouth, such as
hare-lip, high palate, and malformations of the teeth
and tongue. The criminal population also exhibits a |
considerable percentage of anomalies connected with
the limbs, such as excessive development of the arms
! or defective development of the legs. We have also
b | sexual peculiarities, such as femininism in men, mas-
| culism in women, and infantilism in both. Where a
considerable numberof deep-seated physical anomalies
are found in combination in the same individual, we
usually see that they are accompanied by nervous and
| mental anomalies of a more or less morbid character,
These mental anomalies are visible among the criminal
population in an absence of moral sensibility, in
general instability of character, in excessive vanity,
excessive irritability, a love of revenge, and, as far as
| habits are concerned, a descent to customs and plea-
\ sures akin in their nature to the orgies of uncivilised
tribes. In short, the habitual criminal is a product,
| according to Dr. Lombroso, of pathological and ata-
| vistic anomalies; he stands midway between the
' lunatic and the savage; and he represents a special
type of the human race.

It is almost needless to remark that Dr. Lombroso’s
doctrine of criminal atavism and the criminal type has
provoked a considerable amount of opposition and
controversy. It is impossible in the space at our com-
mand to examine the question in detail. The most
weighty objection to the doctrine of a distinctively
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criminal type is to be found in the circumstance that
the mental and physical peculiarities which are said to
be characteristic of the criminal are in reality common
to him with the lunatic, the epileptic, the alcoholic,
the prostitute, the habitual pauper. The criminal is
only one branch of a decadent stem ; he is only one
member of a family group ; his abnormalities are not
peculiar to himself; they have a common origin, and
he shares them in common with the degenerate type
of which he furnishes an example.

Let us give a few instances of the ratio of de-
generacy among the criminal population of Great
Britain and the United States. Among the inmates
of the New York State Reformatory 12 per cent.
were descended from insane or epileptic parents, 38
per cent. were the children of drunken parents, and
4 per cent. were the children of pauper parents. In
England suicide is five times more prevalent among
the prison population than among the general com-
munity, insanity is twenty-eight times more prevalent.
According to a census taken of the English convict
establishments in 1873 it was found that 30 male
convicts per thousand were suffering from weak mind,
insanity, or epilepsy. It was also found that 109 per
thousand were suffering from scrofula and chronic
diseases of the lungs and heart, and that 231 per
thousand were afflicted with congenital or acquired
deformities and defects. In Scotland 33 per cent. of
the cases of insanity occur among offenders who have
been in prison before, and in England 41 per cent. of
the cases of suicide occur among offenders who have
been in prison before. More minute investigation
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I into each individual case would undoubtedly heighten

| all these percentages. But as they stand they are
E ’ sufficiently striking, and they establish beyond the

possibility of a doubt that the criminal population
| exhibits a high percentage of defective biological
conditions.

In what way do our existing methods of penal law
and administration attempt to deal with the offender
l exhibiting these anomalous conditions? Do we
act upon the principle so clearly enunciated by
Bentham of adjusting our methods of penal treat-
ment to the nature of the offender as well as to the
nature of the offence? On the contrary, as far as
adults are concerned, the existence of this principle is
practically ignored. It is assumed that all offenders
are the same, and are therefore affected in exactly
the same way and to the same extent by penal
discipline. And what is the result? A steady and
uninterrupted increase of recidivism; a failure of
penal law and penal administration as instruments of
social defence, a constant augmentation of expendi-
ture in connexion with the repression of crime,

What are the best means of mitigating this
unsatisfactory state of affairs? In the first place
penal law must be constructed with a view to cope
with the conditions which produce the criminal
population. At present the principal office of a
criminal court is to ascertain whether a person under
trial for a criminal offence is innocent or guilty ; if
he is found to be guilty the sentence is almost |
entirely determined by the character of the offence. !
Except in glaring cases of lunacy the court takes |
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little or no cognisance of the individual and social
conditions of the offender. The sentence is not
adjusted to contend with these conditions. In fact
it is often calculated to aggravate them, and in such
instances is worse than useless as a weapon against
the tendency to crime. It should be made the
business of a criminal court to inquire not merely
into the alleged offence, but in cases of conviction
into the conditions of the offender who committed it ;
and the duration and nature of the sentence must be
determined by the results of this inquiry quite as
much as by the nature of the offence. It may be
said that this proposal is throwing new and unac-
customed functions upon courts of justice, and to a
certain extent this is no doubt the fact. But it is
also to be remembered that as social organisation
increases in complexity, the machinery of govern-
ment must be adapted to these new conditions. The
judicial machine is at present of too primitive a
character : in order to do its work efficiently it must
be reconstructed, its functions must be enlarged.

In the next place penal establishments must be
placed upon the same basis as penal law. In other
words, they, too, must be classified and administered
with a view to deal with the conditions which pro-
duce the offender. At present these establishments
are all of practically the same type; they are all
administered on the same lines. Except in extreme
cases the same kind of penal treatment is meted out to
all classes of offenders. Uniformity of penal establish-
ments and uniformity of penal discipline rest upon
the assumption that all offenders are of the same type





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































