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'?RLFLL OF T. O. SELFRIDGE, ESQ. 49
Cope, to the intent to provoke him to fight ; thereupon Mr. Cope told him

it was not a corivenient place to give him satisfaction, but at another time

and place he would be ready to give it to him, and in the mean time de-
sired him to be more civil, or to leave the company ; thereupon John
Mawgridge rose up, and was going out of the room ; and so going, did
suddenly snatch up a glass bottle full of wine then standing upon the ta-
ble, and violently threw it at him the said Mr. Cope, and therewith struck
him upon the head, and immediately thereupon, without any intermission,
drew his sword and thrust him into the left part of his breast, over the
arm of one Robert Martin, notwithstanding the endeavour used by the
said Martin to hinder Mawgridge from kilﬁng Mr. Cope, and gave Mr.
Cope the wound mentioned in the indictment, whereof he instantly died.

__But the jury do further say, that immediately, in a little space of time

between Mawgridge's drawing his sword and the giving the mortal wound
by him, Mr. Cope did arise from his chair where he sate, and tock anoth-
er bottle that then stood upon the table, and threw it at Mawgridge, which
did hit and break his head ; that Mr. Cope had no sword in his hand
drawn alk the while ; and that after Mawgridge had thrown the bottle,
Mr. Cope spake not. And whether this be murder or manslaughter, the
Jury pray advice of the Court.” :

In delivering the opinion of the Judges upon this verdict, Holt C. J.
has the following Iasm];'e—pnge 128 :

“In the second place, I come now to consider whether Mr. Cope’s re-
turning a bottle upen Mawgridge, before he gave him the mortal wound
with the sword, shall have any manner of influence upon the case : 1 hold
not.  First, because Mawgridge by his throwing the bottle had manifest-
ed a malicious design. Secondly, his sword was drawn immediately to
supply the mischief which the bottle might fall short of. Thirdly, the
threwing the bottle by Captain Cope was justifiable and lawful ; and
though he had wounded Mawgridge, he might have justified it in an ac-
tion of assault and battery, and therefore cannot be any provocation to
Mawgridge to stab him with hisswerd. That the threwang the bottle is
a demonstration of malice, is not to be controverted ; for if upon that
violent act he had killed Mr. Cope, it had been murder. Now it hath
been held, that if A of his malice prepensed assault B to kill him, and

* B draws his sword and attacks A and porsues him ; then A for his own

safety gives back and retreats to a wall, B still pursuing him with his
drawn sword, A in his defence kills B. This is murder in A. For A,
having malice against B, and in pursuance thereof endeavouring to kill
him, is answerable for all the consequences, of which he was the original

‘cause. It is not reasonable for any man that is dangerously assaulted, and

when he perceives his life in danger from his adversary, but to have liber-
ty, for the security of his own life, to pursue him that maliciously assault-
ad him ; for he that hath manifested that he hath malice against another,
is not fit to be trusted with a dangerous weapon in his hand. And so
resolved by all the Judges, 18 Car. 2, when they met in preparation for

my lord Morley’s trial.”

Having read to you, gentlemen, the authorities which cl:mﬁrm;
and go indéed beyond the principles I stated, 1 will proceed before
1 remark on the testimony adduced on the part of the government,

_to call some witnesses which the gentlemen on behalf of the Com-
monwealth called, but did not choose to examine ; that we may

obtain from them the whole of the testimony respecting this trans-

" action,
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William Fales—Sworn.

Gore. Please to relate to the Court and Jury what you know
rélative to this transaction.

. About half past nine o’clock in the morning of the fourth
of August, I was walking in State-street, with a ‘friend, and met
Charles Austin—He asked us why we had not beento see him
lately—I went with him to his father’s house, and tarried there
until near eleven o’clock, when I left him at home, and went over
to Charlestown. Rﬁtuminga lit before one o’clock, 1 agli[[
met the deceased in Court-street, and we went together into Con-
cert-Hall, in company with two other young men who had joined
us. One ofthese was a Mr, Prince, who appeared to be an officer
of the navy, Prince and Austin were in conversation about a
pa!l—'l‘hey had something to drink, but I am not able to say what
it was, not having tasted it myself—We tarried but a short time,
and Austin and myself left Prince at the hall, and walked up to
Judge Donnison’s, to see his son—About one o'clock we went
down State-street, intending to visit a Mr. Dexter in Broad-street,
whoin we had engaged to call upon—When we had gone as far
as Kilby-street, Austin said he would go no further, and we re-
turned up State-street. Opposite Mr. Townsend’s shop we met
Mr Horatio Bass, with whom Austin conversed until the affray
took place. When Austin left the side walk where we were

- standing, my back was toward the street. He moved very rap-
idly—When I turned round, I saw Mr. Selfridge standing with
his face towards the Post-Office— Austin was opposite to him with
his cane raised—I was greatly confused—I am not able to say

.whether a blow was actually given before the pistol was discharged
or not. I did not see the pistol until it was thrown by the De-
fendunt.  After the pistol was fired, I was so much agitated and
confused, that I apprehend I cannot relate any thing that passed
correctly—I did not see the Defendant’s arm extended with the
pistol—I saw Austin strike several blows, I think four or five—I

* cannot say whether the cane, when 1 first saw it, was descending
to give a blow, or ascending after having given one.

Att. Gen. How far asunder were the parties when you first saw
them after turning round ?

A. 1 should think three or four feet,

Gore. Did you not go down State-street with the deceased at
his desire ?

A. We went together in consequence of our having engaged to
call an Dexter.

" Gore. What did the deceased say to you, while walking down
with him, respecting his resenting insults offered to his father?

A.  He said that so long as he remained connected with the
college, he could not, consistently with that connection, take any
notice of the publicatien of that morning ; but that after he lelt
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A. 1 went into State-Street on the morning of the 4th August,
expecting to see something take place. I was standing near the
head of Congress.street, in State-street, when Mr. Selfridge came
down {rem his office, in a direction which would have brought him
to the Suffolk buildings ; when he came opposite Mr. Townsend’s
shop, a young man stepped quickly off from the side-walk, with
his cane lifted ; Selfridge had his hands behind him, but suddenly
turned ; when the deceased came up to Mr. Selfridge, he struck
him on his hat—the deceased stepped out very quick, raising his
cane as he went along ; while he was aiming the second blow,
Selfridge presented a pistol and fired it ; he afterwards threw away
the pistol, while Austin continued striking him.

Parker J. Where was you standing during the transaction ;
had you a full view of the whole ? :

A. Thad. I stood at fifteen feet distance from the parties, and
1 kept my eye steadily upon them.

Parker J. Was there a blow struck before the pistol was fired ?

A. Tam confident there was one Llow before the pistol was
discharged, and that it was a viclent one, sufficient, I should be-
lieve, to knock a man down that had no hat on; Mr. Selfridge
stepped back one pace, after he had turned, to take a position as it
were to fire.  Austin struck three or four blows afterwards before
the bleod issued from his mouth, and fell ; 1 went to his assistance,
and with the aid of Mr. Scollay I carried him into Mr., Townsend’s
shop. Doctor Danforth shortly after came in, and I held the de-
ceased up, took off his neckhandkerchief and hat, and stripped his
shirt down to find the wound ; Dr. Danforth presently discovered
that the person was dead.

Q. How far was you from the Defendant when he fired his pis-
tol ¢

A. T was not further than from here to the Judge (about fif-
teen feet.)

Q. How far was you from the parties when the affray began ?

A. Aboutas far as from here to the corner window (about
thirty feet.)

Gore.  Did you go upon 'Change with the expectation of seeing
an affray ?

A. 1 went there on purpese to see it, though I own I might
have been better employed. I had observed old My. Austin to
three or four times up and down the s:ireet, and 1 followed him,
?xsenﬂng that a fracas would take place between him and Mr. Sel-

rdge. 4

Att. Gen. "Were there many people on "Change at the time this
transaction took place ?

A.  There were a good many about the Suffolk buildings and
United States Branch Bank ; there were not many near the spot ;
there were none between me and the parties.
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Dexter. Do you know of his having lost the use of his limbs
while you was there, by a fit of sickness ? A b T Fombog
- A. No, 1 have no knowledge of it. P i

Dexter. Have you known what was the situation of the wound
of which Mr. Austin died ? . - oy

A. 1 have heard my father describe it. ) i

Dexter. 1 wish to know whether a man haying received such
a wound which caused his death within five or six minutes, could
have sufficient muscular strength to have struck a blow to produce
?I;u:h a wound as that on Mr. Selfridge’s forehead, through a thick

| 1 M~ \
 Att. Gen. That is a complex question, and is to be decided ra-
ther by opinion than by matter of fact. It contains a perfect argu-
ment. 3 .

Att. Gen. ' After ashot had perforated the left lobe of the lungs,
would it be possible to give a stronger blow instantly after the wound
received than the person could have given before ?

Parker J. Is this not the same question that was asked Dr.
Danforth ? all these things are conjectural, and the Jury had better
wfer them from facts proved.

Hilliam Ritchie—=Bworn.

Gore. Have you ‘EDI the hat Mr. Selfridge wore on the fourth
of August 2, A Yes. '

Q. When did you receive the hat ?

A. From Mr. Selfridge in prison. . : :

Gore. (producing the %f#} Is that the hat he had on when the
affray tock place ? b _

A, 1 presume it is ; it has a very similar appearance. When he
came into my house the crown was raised up, and it was indented
here, and it was broken here, (pointing to the front of it) on the
edge of the crown in front, s0 as to see the lining through the aper.
ture,

Gore. [Shewing the fracture qu the bat on the fore part.] Is not that
the fore part of the hat, as this leather [that on the hinder part] marks
the part of the hat that is worn behind 2 b

A. Yes, I think it is. :

Parker J. 1 think you observed it was indented on the fore side ?

A. It was also on the back part, but I did not perceive it at the
time. I noticed it when it was given to me.

Dexter. You saw the hat hrglken before Mr. Selfridge left the
Exchange, and when he went into your house, did you not ?

A 1 saw the hat was broken before we left the street. When he
went into my house I took the hat, examined it more particularly,
and found it as I have described. :

Dexter. Did he not go immediately from the Exchange into your
house ? A. Yes, he did. '

Gore. Be so good as to relate what you know of the whele trans,
action. q
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. 1 was standing near the Fire and Marine Insurance Office,
with my face down the stréet, when a pistol went off. On hearing.
the report, I heard some one exclaim, ¢ Selfridge has shot Austin.’
I was standing near the gutter looking down the street, and when I
heard the pistol discharged, ran to the spot from whence the report
came : as I was going to it, I saw the parties engaged. I did not

hen know it was Mr. Austin. Mr. Selfridge’s hands were raised up ;
ut whether to strike or ward off blows I cannot say. When I got
up to Mr. Townsend’s shop, Mr. Austin had fallen. Mr. Selfridge
was standing with his back towards the wall. Some of the Fﬂﬂplt
were about taking him. He spread open his arms, and said, four or
five times, * I am the man.” )

Gore. Did any body advise Mr. Selfridge to go off the exchange ?

A Yes, I did.’ 'He declined it, and said he would not. 1 pre-
vailed on him to go about ten paces, when Major Melvill came up
tb him, and said, that after committing such a deed he ought not to
go off. He said he did not mean to : but after some persuasion, I
induced him to move a little, but very reluctantly ; and when he wae
as much as ten or eleven feet from the place, he said he would not

away, but would go to my hpuse, 2nd in making that declaration
e went off. )

Gore. Did Mr, Seclfridge desire any one to go to the officers of
justice, and inform them where he was to be found ?

A. Yes, he did desire some one or other to say that he was gone
to my house, and particularly to tell Mr. Bell, the Deputy Sheriff,
to come to him. - A little before I heard the report of the pistol, I
saw Mr. Austin standing with two other young gentlemen, near the
w of Mr. Townsend’s shop. It was almost a quarter pf an hounr

Ore, ;-

Sol. Gen. Did Mr. Selfridge appear much agitated when you
were endeavouring to persuadc{r:im to go off ?

#. When 1 observed to him that he was agitated, he said, * not
so much as you are.”

Sol. Gen.. Did he make use of this observation, that he knew
what he had done ? '

A. Yes, 1 believe those were the very words.

Sol. Ges. When Mr, Selfridge sent the message to inform Mr.
Bell where he was to be found, did you understand the reason of that
to have been on account of an engagément to dine ? _

A. No, I did not so understand at the time. Mr. Selfridge was
i;ng:;gcd to dine at: Julian’s that day with Mr. Bell, as I have since

eard. :

Sul. Gen. Was the message respecting that engagement ?

A. No, to come to my house only. : \

Att. Gen. Did Bell come?

A. I believe he did ; a number of officers came, Hartshorn and
athers. ; '

Sol. Gen. Is the hat in the same state, as it was when you first
saw It.3 :
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- Gore. Was he let blood 2 r _
A. Yes=he had also a blow on his arm, but it was not very con-
siderable. Shortly after I thought in his particular smtuamon, 1t
might be important to have his condition stated, and that therefore
other physicians should be called in, '
Gore. Did you feel his pulse, was there any appearance of a fe-
ver!  A. Yes ; a considerable degree. -
Parker J. Was the wound so high on the forehead, that if &
hat had been on his head, the blow must have struck his hat ? .

A. Yes; if he had a hat on, it would have covered the part
where the blow was received.- The highest part of the wound ex-
tended a little under the hair. It was oblique upon the front part of
the forehead.

Gore. Was there not a question made at that time, whether the
skull was or was not fractured ? Al .

A. T do not recollect.. When I say that, I do not mean that ne
one examined to ascertain what was the state of the skull.

Gore. ‘T mean whether it was not a subject of consultation ?

A. Every man examined for himself, and when they went away
there was no doubt that it was not fractured.

Gore. 'What was the opinion of the physicians at that time, as to
the probability of his skull being fractured ? ;

Parker J; That question was put before in another form, and
segatived. I thought it improper. The facts relative to the
wound should go to the Jury, and the inferences be drawn by
them.

Dexier. Is not the human skull thinnest where the wound was !

+u Yes—though the centre of the wound was not exactly on the
shinnest part of the skull——the wound covered the thinnest part.

Gore. Do you know any thing of the health and constitution of -
Mr. Selfridge ; are they uncommonly feeble 2

A. 1 have known him some years back, and I know they were
very feeble. I have had occasion to know the state of Mr. Sel-
fridge’s health for several years past; having attended him profes-
sionally. I recollect his telling me about tour years ago, that his
muscular strength was very little—that he was generally feebl:
from his having at some former period lost the use of his limbs, and
that a boy of fifteen years of age could manage him. I considered
therefore his strength in the prescriptions I ordered for him, and
ifrom the remarks I have made upon him, I consider hig re-
Iation of his dehility to be true ; his made of walking and general
manner of carrying his body, also satisfied me of the truth of his as-
sertions, . " ;

Dexter. Did he not consult you about an apprehension he had of
loosing the use of his limbs, and some fears he entertained of a very:
great greneral debility ? . ;

A. He told me as I have mentioned, that he had lost the use of
his limbs, but I do not recollect that he expressed any fear of the
return of the complaint.
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Gore.  Did you see that evening the hat Mr. Seliridge were o2
the day he was attacked ? . ‘=
4. I saw a hat that was shewn to me as the one. ;
Gore. (shewing the bat) Does this appear to you to be the hat ?
4. Tt has the general appearance of being the same.
Parker J. 1 do not think that any further testimony is neeessa-

ty about the hat.  Mr, Ritchie’s evidence appears to me to be fully
sufficient. :

Dudley Pickman—=Sworn. :

gnrr.Y Was you in Mr. Lane’s shop on the 4th of August last 2
e Yen,

®ore.. . Was you there when the pistol was fired in State-street ?

4. Yes; I was sitting in the shop with my face towards the
gtrect.

Gore.. Where was Lane then ; what was his situation

A. He was sitting within his shop with his back towards the m-
side door when the ‘pistol went off,

Gore.  You are positive as to this, that Lane was within the shop ?

A." Yes, I am. The door that leads from the street, leads into

Mr. Lane’s house. ‘There is a partition with a door that leads into
the shop. He was sitting within the shop ; his back was against
the door, and one side of him towards the street. When the pistol
was heard, I said, ¢ Mr. Lane there is a report of a pistol.” He
rose up, went to the door, and I followed him.

Parker J.  Are you sure that Lane did not rise up "till after the
report of the pistol ?

A. I am positive he did not till after the report.

&ore. Did Lane say any thing at the time ?

A. He made some exclamation about its being a pistol. :

Gore. You say that you went out of Lane’s shop with him—
what was the situation of the parties ?

A. 1 followed Lane to the door, we went out almost at the very
same time, I then saw Mr. Selfridge and another person near the
middle of the street, between Mr. Lane’s shop and Mr. Townsend’s.
Mr. Selfridge had his arms raised up to ward off the blows that Austin
was giving. The blood was then gushing out of Mr. Austin’s mouth.
Mr. Selindge retreated towards Mr. Townsend’sshop. 'The crowd
gathered around them, and Austin soon fell. :

Gore. You say that Lane and you went out of the deor at the
same time ? '

A, He was between me and the door, and I went out dircctly at
hia back.

John Brown—Sworn, .

Gore. Did you live with Mr. Selfridge’s father?

<. I lived 2 near neighbour to him.

Gere. Did you know any thing of his losing the wse of kis limh:
i the early part of his life ?

4. Helest the use of them i a great measurr.
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<tt. Gen. Before he went to College 2 4. Yes.

Ant. Gen. How long ? 4. A Short time,

Gore. Was he not always a feeble and weak young man ? y

. ¢« As far as I have known him. ] have heard him complain of
his great weakness, and often express his fears that he should oue
day or other totally lose the use of his limbs. :

Parker J. What was the general appearance of Mr. Selfridge as
to strength ? .

4. Fle was not called so stout or strong as many. -

Larker J. - Did he appear as stout and strong as people usually
are of his age and make ? :

- A No. He was freed from military duty in consequence of  hie
nfirmity and we sin his limbs. C -
tor Iraac Rand—Sworn. ]

Gore. Did you examine the appearance of Mr. Selfridge’s head
the night of the 4th of August last, after the accident of that day ¢
j A. Yes.

Gore.  'Will you please to relate the state and gondition of it 2

A. I wasin the evening requested by Dr. Jackson, to visit Mr:
Selfridge. I found a large tumour on the left side of the head. - It
was almost two inches and a half leng, one and a half wide, and cen-
siderably elevated. He appeared to labour under a considerable
acceleration in the circulations—His pulse was hard and quick, so
much so that I thought it necessary he should be bled. The opers
ation took place. IEIE said he should fiint, the pain in his head was
s0 very violent, he lay down, but immediately ros¢ again, saying he
could not lay. His countenance was flushed. The inflammation was
so great that it was necessary to apply every method to alleviate it
I did not see him for a fortnight a.g:grward?s, the appearance of the
wound was not gone, round the part where it was inflamed the dis-
coloration remained, and the tumour was not totally dispersed.

Parker J. You say that a fortnight afterwards there were_ still
visible marks of the blow ?

A. Yes, very visible. There was a small fissure in a ri%u line,
and the blow not having broken the lower integuments of the head,
the contusion was so much the greater : had the skin been broken,
the effect on the brain might probably have been less. ;

Dexter. Had this blow been directly on the skin, would it not
have torn the skin ?

Att. Gen. Stop. _ ;

Parfer J. 1t spems to me these are facts toargue from, and on
which the jury will judge. _

Dester.  1f the blow bad been given without the intervention of
any substance, is it not highly probable that the skin would have
been more lacerated ? b

A. Certainly ; from the appearance of the contusion, it is proba-
tle that such a blow might have fractured the skull.

Sel. Gen. Is it your opinion, that after a man has rece ived a
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mortal wound in the lungs, it would have left him the poweér of mus-
cular action ? : b '

A. I believe that when there is an existing volition for a muscle
to act, though a fatal wound be received, yet, that volition existing
at the time, and exerting itself on the muscle, would take effect,
The muscular power depends on the quantity of blood when a per-
son 18 i health ; if a diminution of the bloed take place, the
muscles will be less full, and less extended, their force and power
fh_erefu.’re de-;reaséd, and as the pulmonary artéry must have been
injured, a great quantity of blood must have been discharged ; by
this the muscular strength must have been reduced ; but as this
would not operate on the arm till the blood left the muscles there,’
the blow might not have been impeded by the wound. If the voli-
tion was instantaneous or contemporaneous, the stroke would descend
with the whole force of the blow ; but if the blow was given three
or four seconds after such diminution of blood, he could not have
struck with such force. : g

Dexter. If the party was in the act of striking; when he received
the fatal shot, would the blow be equally forcible 7 4, Yes.

rt_L'ilr:;:ar. Butifit wasa few seconds after it would be less pow-
eril { .

A. After the diminution of blood in the muscles, the blow
would become weaker and weaker. A wound sometimes increases
muscular action. Ihave seen persons spring up four or five feet af-
ter receiving a mortal wound. )

Sol. Gen. Is mot that the gase of persons who are wonnded im
the heart ?

A. Thereis such a sympathy between the heart and the other
paris of the human system, that in general there is instant death.

82, Gen. Have you not known a person to be wounded in the
lungs and yet recover ? _

~. Thave known a part of one of the lobes to be taken off and
yet the patient recover.

Sol. Gen. Might not the immediate cause of the death of Mr.
Austin have been the bursting of a blood vessel in consequence of
the wound ? If so, might' he not have given the blow with his full

er !
Fﬂ;. When a ball passes through a man, it is with such velocity as
to cauterize the wound and prevent an instantaneous hemorrage, se
that it does not immediately diminish the muscular strength.

Dextér. Is it not supposed that gun shot wounds usually take
place without much pain? . Yes.

H"’urrcu ﬂu.l‘!-ur!, EJq.---SWﬂI‘I‘I.

Gore. Did you sez Mr. Selfridge walking down State street, on
the morning of the 4th of Augustlast ? 4. VYes.

‘Gore.  'Was it immediately preceding this rencontre {

A. I presume not one mnute before.

Gare. What was the position of his hands ?
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A. I cannot recollect with certainty. It is in my mind, thet
they were either folded or behind him under his coat.  The sun
shone in his face, he had his hat over his eyes, and his arms as I think
folded hehind him. I had hardly turned my eyes from him when I
beard the pistol. :

Lemuel Shaw, Esq.—Sworn. ' h

Gore.  Did you receive an execution from Mr. Selfridge after he
was in prison ? :

A. Yes. I recollect that on Monday the 4th of August, after ke
was in pricon, I inquired of him whether he had any services for me.
He said Yes. I called on him the next morning and took from
him a writ of possession in favour of Duncan Ingraham Esq.
against Oliver Williams of Concord ; and he requested me to de.
liver it to Mr. Ingraham. 1 TEW POiA,

Gore. Do you recollect the date of that writ of possession ?

A. No, Ido not.

Sol. Gen. Did you sec the Defendant on-the fourth of August
before the meeting between-him and the deceased ? g

A. Toccupied the same office with Mr. Selfridge. He cameto
town on that day from Medford, between nine and ten o’clock. He
mentioned the subject of his controversy with Mr. Benjamin Austin.
The chief that I heard was when Mr. Richardson was present.
Being enguged in business, and having known the affair before, I did

ot pay much attention to the conversation at that time. ~There
was a boy in the office at the time.
8ol Gen. Did yousee any pistol in the office that day ?

A. 1 do not recollect seeing any that day,  He had kept for’

months before a pair of pistols in an open desk in the office.

Gore.  Did he usually carry pistols with him in riding to and from:
Medford ? - : :

A. I do not know that fact, he usually set off for Medford after
sun set.
¢ Att. Gen. Was you in the office when he went out to go on
change ? 4. Yes,

Gore. Did you go with him ? - oy

A. No. I didnot go till after I heard the report of the pistol.

. Gore. 'What was the form of the coat Mr. Selfridge had on,
was it a fly coat, or a short one 2 ;

A. No, it was a common long coat ?

Gore.  Were the pockets behind ?

4A. I recollect there was a pocket inside, in which he usually kept
his pocket-book, but whether there were other pockets, or whether
they were out-side or in-side, I cannot say.

Gore. 'What is the usual manner of Mr. Selfridge’s walking ? Is
it with his hands behind him ? =

¢ I think he generally rests his hands in some way or other ;
cither by folding them before or behind him, or supporting them
in the arm-holes of his jacket. . -
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. Sal. ?c'n. Should you know one of those pistols, if it was shewn
to vou ?

A 1 think I shoulid, The}r were steel barrels—=what H.I"E:_'gﬂnﬂ'a“!
ealled screw-barrel pistols,

Sol. Gen, [Shewing the pistol which My. Selfridge had carried]
1s that one of them ? : :

4 T think it is—I have no doubt it is one of the same—It is the
sume sort, but there may be many others of the same kind. |

Dexter. Do you recollect this double guard? [shewing ]

. Yes, I do. After hearing the pistol I ran out upon the ex-
change, and saw Mr, Selfridge. 1 observed a break in his hat, and
saw sométhing through it.

Grore. Was there any more than one pistol at a time in the des,
a8 you say he had two ? '

A. I do not know how it was generally.

Gore. Did you frequently see only one ?

A Ithink T have. But I should ot very distinctly know, for as
the two cases are of wodllen, and connected by a string, I should not
easily know, unless [ toock up the cases, whether there were two, o
there was only one.

Henry Cabot, Esg,—Sworn.

Gare. Had you any conversation with Mr. Selfridge on the mord~
ing of the 4th of Auzust, dn the subject of his controversy with Mr,
B. Austin? A. Yes.

Gore. Please to relate what he told you.

e, Gen. T must object to evidence as to what the Defendant said
‘o any person respecting this matter, before it touk place, unless
when his confessions are given in evidence against him, and then
what he said at the same time may be inquired of, and shewn in
his favour. But to produce his declarations in testimony as to what
he said before the [act, to establish the guo animo, is not otherwise
admissible.

Gore. I will then inquire only what Mr. Cabot told him ; whicl
¥ understand to have been to this effect : that he was that day to be
-attacked by séme one who would be procured or hired to beat him.

Parker J. As the having a pistol, and conversations before the
Defendant went on change have been shewn, I do not see but that
«ne Defendant may now shew that it was necessary to put himself
upon his guard.

<. In the morning before this affair took place, I netified him
that he was to be attacked by a bully hired for the purpose. [ drew
this inference from a conversation with Mr. Welch.

Art. Gen. 1 have a motion to make, that this may be considered
as a transaction from the 1st day of August, o the day of the al-
{rav, &g—it is in writing, and [ shall use it bye and bye.

Gore. I you will conneet it with what passed in July, I have nio
ehjection,
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win Austin, [ was there about half an hour, and had considerable
qoinversation with him, He appeared to me to be a pleasant young:
man, and made a favourable impression on my mind.

Sof, Gen, When was this? 4, About eleven o'clock. 2

Sul. Cien. Da you recollect whether he had any weapon with him?

JA. | remember he had acane ; the reason why I took notice
af it was, a young daughter of Capt. Prince’s had some conversation
with him about the cane, and I believe about some letters on the
head of it,  khremember only that it was a black one.

Sol, Gen. Did you ses or hear anv thing at that time about any
otlier weapon, pistol, or any thing else ? ;
= A. Nothing atall. I did not see or hear of any other weapon.
When [ heard of this event, [ said T believed this must have been
the young man I saw at Capt. Prince’s.

Sol Gen. Did he go aut and leave you there?

. . 1believe 1 lelt him there,

Sol. Gen. What time of day was this? A, T cannot recollect.

Sol. Gen. Was it about the middle of the day ?

A. 1 should suppose it was a little before noon. .

Ate. Gen,  The evidence we propose now to offer is this :—Tts ma-
ture ard tendency will appear from the motion 1 now make, which,
for the purpose of being explicitly understood, I have reduced to
writing, and beg leave to read.

i James Richardson, having, on a cross examination by the De-
fendant's Counsel, said that the Defendant a few minutes belore the
fact of killing had said that Austin had abused his professional char-
acter by saying that an action he had brought lor a tavern keeper
against Austin, would not have been brought but for the interference
of a damned fedeval lawyer ; that he could prove it to be false, and
had him in his power; that he had applied to bim, and he had con-
fessed it and refused to publish it ; that the advertisement that day
published was overpowered by that slander ; and having sworn Dun-
gan Ingraham and Lemuel Shaw, ta prove the design he went on
Change with, and having produced Henry Cabot to prove that he
told Selfridge that morning that an attack wonld be made on him,
and having produced Lemuel Shaw to prove that he commonly
earried pistols to guard himself when he went out of town :—The
Government now offer evidence to prove that this threatening te
defend himself was from his unlawlul intent to draw the father of
the deceased or his family and friends into a mortal combat, with a
desien to destvoy the life of any one who should be so drawn in;
that in pursuance of this design he had within a few days previous,
on the Ist and 2d of August, sent letters and messages to B. Aus-
tin, the father of the deceased. to provcke him to a combat, and thai
he was under no fear of an assault but what arose from his own
seeking, and from what he intended by the advertisement he had

‘piiblished on that day.”
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. It is easy for the Court to sec that the defence intended to be set
' is, that the Defendant killed the deceased on a sudden provoca-
#ion ; and that it is designed to maintain this on two principles ; in
the [irst pluce, that in all assaults, the person assaulted has a right to
kill the assailant : secondly, that if the assault be such as to endan-
ger the party attacked, he is then excusable, and perhaps justifiable
in killing in his own defence. This is answered by observing that the
excuse or justification of self-defence is taken away from the Defen-
dant when it appears, that he saught the quarrel, and went out ex-
pecting it ; or that he armed unlawfully, and then did any thing te
provoke an affray. Thus far the evidence proposed would shew that
the Defendant published an irritating advertisement, in which he
called the father of the deceased a liar, scoundrel, and coward. I
have to submit it, whether that is not evidence of its being done to
provoke a quarrel.  Should I be tald that it is not to be deemed so,
I will desist, But they have proved from the testimony of Mr. Ca-
Bot, that he told the Defendant, that he expected Mr. B. Austim
was going to get some bully to handle him, probably to chastise hime
pn the Exchange. Then the evidence will shew, that he went on
“Change ufusually armed, There may be such a time in which a
man may thus arm ; but it could not be necessary at noon day, and
When going on so public a place. The next evidence is that he ex.
pected this combat, not from the father, but from some other person,
and went out with an intention to kill such person. I say then that
he wentbut with an unlawful design. They have put it on his going’
there on a lawful design to deliver an exccution to a client. and not
with a design to kill ; and that the attack on him was a sudden af-
fray, without any faultin him : if that be the point of defence, the Ju-
ty have a right to infer from the evidence I propuse; that he was the
cause of this attack, and that the advertisement was designed to
bring on the resentment of Mr. Austinand his family ; that he wené
on *Change to meet an occasion of quarreiling ; this will connect it«
self with the defence set up, and shew that it is a mere pretence, and
that he had other views. For he said to Mr. Welsh that he did ex-
pect such a quarrel, and Mr. Welsh had erders for the printers te
stop the press, and not to publish the advertisement, if Mr. Austin’
the elder would make sueh concessions as the Defendant might re-

- quire ; we shall shew that Austin said he would not, as he had given’

satisfaction enough, We have proved that Mr, Austin had not said’
the Defendant was a rascal, for the words are not of that import.
We will shew that Mr. Austin said he was ready to give full satis
faction to him, If the killing happened from the preceding quarrel,
it is not of consequence which was ofiginally to blame. We mean’
to shew, that this going armed was unlawful, because he pravoked’
the quarrel, and expected it, and that if he had not gone so, this
manslaughter would not have been committed. He ought to have
db::mnrlcd sureties of the peace,or he need not have gone out with=
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Sol. Gn.  How much did the shot weigh ?

A. 1don’t know, there was very little of it. ]

Ate. Gen. How long was you gone before you heard of the affair 2
af.d'. About an hour. 1 heard of it a little before two, or a litde

ter. ; ’

Lexter, Did you not usually go 1o dinner as soon as that 2

<. No, but near about that time ; one o’clock ; it was that day
about 2 or 4 minutes before one.

Dexter. Had Mr. Selfridge usually kept powder in his office 2

A. 1think I have seen some there. Some time before that a
man brought some to the office,

Dexter. Did Mr. Selfridge usually put his pistols in the cars
giage when he went out of town ?

-A. Sometimes, I recollect once I put them in the chaise myself.

Dezxter, How long before this affair happened ?

A. A great while.

Thomas Welshy Esquire—Sworn,

Sol, Gen. Be so good as to state what you know relative to this
transaction.

A. On Tuesday the 29th of July, Thomas O. Selfridge, Esq. re-
quested me ta deliver a letter, of which the following is a copy, to
Benjamin Austin, Esq. which I did in the afternoon of that day.

Sol. Gen,  Should you know the original if you saw it ?

A. Itis very probable.

Sof. Gen. Was it dated 29th of July ? 4. It was,

Sol. Gen. [shewing a letter] s that the letter ?

. s This 1s the letter I think.

Parker J. Read the letter,

Welsh reads. Bosvon, 29th Jurr, 1806,
Mr. Benjamin Austin, i
=TSR My friend, Mr. Welsh, will deliver you this note, and
Teceive any communication you may see fit to make.

You have to various persons, and at various times and places, al-
ledged, * that I sought Mr. Eager, and solicited him to institute a
suit against the Committee (of which you were Chairman) who pro-
vided the public dinner on Copp’s Hill, on the fourth of July,” or
language of similar import. As the allegation is utterly false,
lndg if believed, highly derogatory to any gentleman in his professi-
enal pursuits, who conducts with fidelity to his clients, integrity to
the Courts, and with honour to the bar; you will have the gmdnﬁss
to do me the justice, forthwith, to enter your protest against the
falsehood, and furnish me with the means of giving the same degree
of publicity to its retraction, that you have probably given to its
propagation. I had hoped the mention of this subject to you yes-
terday, would have spared me the trouble of this demand j;—that
twenty-four hours would have enabled you, without difficulty, to
have obtained correct information, as to the fact ; and that a just
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‘U'he same day, July 30th, about 2 o’clock, I called Mr. Austin
out of Russell’s Insurance Office, and mentioned to him that 1 had
communicated to Mr. Selfridge the conversation of the morning.
1 then observed to him that Mr. Selfvidge was not satisfied with
the resultfof it ; that he conceived that he had a right to demand of
him the means of counteracting the effects of the falsehiood, to
which he acknowledged he had given currency. He answered that
he entertained a different opinion, and did not conceive that any
thing more could reasonably be expected of him. I then observ-
ed, that he acknowledged that he had circulated a report highly
ujurious to Mr. Selfridge’s reputation as a lawyer ; and that, as
upon investigation he had convineed himself of its falsehood, Mr.
Selfridge insisted upon an answer to his letter of yesterday, in Which
should be contained a retraction of the assertion. He said that he
could not consent to do this, and that he did not perceive Mr. Sel-
fridge’s object in requesting it of him, as he had never mentioned
the namie of that gentleman, and as he had stated to Mr. Scott, the
only person to whom he had related the thing, that he had made in-
quiry of the truth of the report and was convinced of its falsehood.
He then said, that it was impossible that he could have used Mr:
Selfridge’s name, as he did not know at that time when he had the
conversation with Mr. Scott, that Mr. Selfridge was the Attorney
who commenced the suit. I then expressed to him my opinion,
that Mr. Selfridge ought to be satisfied with the acknowledgment
which he had made, were it true that Mr. Selfridge’s name had
never been used by him, when speaking of this affair ; and were it
also true that he had declared to the persons to whom he had spok-
en concerning Mr. Selfridge’s conduct in the management of the
suit in question, that upon inquiry he found that he had been mis-
informed, and that Mr. Selfridge’s conduct had been correct.

At this moment, Capt Daniel Scott passed out of Russell’s Of-
fice, and Mr. Austin requested him to step to the place where we
were talking, which Capt. Scott did. Mr. Austin inquired of him
whether he had used Mr. Selfridge’s name, when he mentioned to
him the conduct of the ¢ federal lawyer” who commenced the suit
against the gentlemen of the democratic committec. Mr. Scott
answered that he did not. Mr. Scott was then called away by
young man. Upon this I told Mr. Austin I would communicate
to Mr. Selfridge the result of our conversation, and left him.

On Thursday the 31st of July, I was prevented by business
from calling on Mr. Austin with a letter, of which the following is
a copy; and it was not delivered to that gentleman until the next
day. LT L
M}; B. Austin, h JuLr. 30ik, 1806.

Str,——The declarations you have made to Mr. Welsh are
jesuitically false, and your concession wholly unsatisfactory.

You ackdowledge to have spread a hase falsehood, against my
professional reputation.  Two altermatives, therefore, present thems
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selves to you; either give me the author’s name ; or assume ik
yourself. You call the author a gentleman, and probably a friend:
He is in grain a liar and a scoundrel. If you assume the falsehood
yourself to screen your friend; you muit acknowledge it under
your own hand ; and give me the means of vindicating myself
against the effect of you aspersion. ;

A man, who has been guilty of so gross a violation of truth and
honor, as to fabricate the story you have propagated, I will not trust ;
he must give me some better pledge than his word, for present in=
demnity, and future security. The positions I have taken, are toe
obviously just to admit of any illustration, and there is no ingenuous
mind would revolt from a compliance with my requisitions.

I am Sir, your humble serv’t.
( Signed) ; THO. O. SELFRIDGE.

As soon as he had redd the letter, he observed that he did not
expect to hear again from Mr. Selfridge upon this subject; that
he had done all that could reasonably be ekpected (rom him, in a case
of this kind ; that after being convinced of the falsehood of the report,
which he had circulated, and which he had merely mentioned igain,
after hearing it from another person, he had been to that person, and
satisfied him as to its falsehood, which he likewise had done to all
the other persons to whom he had repeated it. He then aobserved,
that - Mr. Selfridge was pursuing him in an extraordinary manner,
and asked what Mr. Selfridge meant by taking this high ground.

I taen answeréd, that Mr. Selfridge would have been perfectly
satisfied with the recantation, shich Mr. Austin had declared that
he had made, were he convinced that it had been done in a proper
manner, and were he not in possession of evidence that he (Mr. Aus-
tin) had not only used his name, (Selfvidge’s) connected with the
report complained of, to other persons, but had never seen those
persons for the purpose of declaring to them its falsehood. He
then repeated that he had never menticned Mr. Selfridge’s name,
when speaking of this business ; and that he had done every thing
that any gentleman would consent to do under similar circumstances.

I then told him that Mr. Selfridge had procured from Mr. Abra-
ham Babcock, a certificate, that he, (Mr. Austin) had told him,
that Mr, Selfridge had instigated the suit in question, that Mr.
Eager did not apply to Mr. Selfridge, but that Mr. Selfridge had
sought Eager ; had induced him to commence the suit, and that
Mr. Austin had never made any recantation to Mr. Babcock. He
then inquired who Mrv. Babeock was ? I told him he was a friend of
Eager, and was the ‘person who had settled the Bill with him-
self, and the other gmﬁmﬁgﬁ_ nan of the Democratic Committee ; at
first, he said that he did not know Babcock, but afterwards he said
he recollected him ; but made no ohservations upen what [ stated to
liim, as the contents of Babecock’s certificate ; he then adverted ta
the orders, which he pretended were given by Mr. Selfridge to Mr.
Hartshorn, the Deputy Sheriff; to arrest him, and the other gen-
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Juftice, that he might be ready to. anfiver to the laws of his country,
if he had offended againft them, He defired, Mr. Bourne to let Bell
be informed where he was to be found.  This was the conduét not of
gualt, but of confcious innocence, It is attempted to be done away,
by faying, that he was to have dined with Mr. Bell ; but could any
man, elpecially a lawyer, after an aét of this fort, have imagined that
he might take his dinner, without interruption, in a public houfe ?—
There can be no doubt therefore, that he told where he was to be
found, by the fheriff of the county. True, he went away, but not to
fly. It was in that awful moment, as in this, that he appealed from
the paffions of the people to their judgment, from their imagination
to their reafon, from their feelings, to their fenfe of jultice, irom
their violence, to his country. You, Gentlemen of the Jury, are
that country. , - .

It is not poffible to conceive any motive to do this act, but what
arofe from neceffity, imipofed at the very inftant. Itis hardly in evi-
dence, that Mr. Selfridge knew this unfortunate young man.

If there had been any feelings of revenge to gratify, would he have
gone on the Exchange to indulge them ! No, he would have fought
lome other opportumty. And what was his behaviour there ? He
was tranquil and calm.—Look at his after conduét. It was not the
refult of hardnefs of heart, but of that confcious innocence, which
protects the man, unpolluted with fin, when every friend flies from
him ; which, in the hour of terror and difmay, whifpers comfort and
confolation to his foul : for the heart which knows no crime, can be
tortured with no remorfe.

This, Gentlemen, is, I believe, the whole of our ftory. 1 am not

itted, by the rules of the Court, to go into argument on the faéts.
I have barely ftated the law ; not what are my notions of it, but
from the books. I took efpecial care not to ftate the cale, before
the witneffes were examined. For it was not my with either to
exaggerate or diminith. I meant to place it on the ground, of the
evidence itfelf, and to leave, without any appeal to the paffions, your
minds open to receive the fair impreflions from the teftimony, I have
attempted to recapitulate. Having faid nothing but what they tef-
tified, I have done all the duty, which, in this fate of the cafe, I am
at liberty to perform. I therefore leave the Defendant with you,
barely ftating my own conviftion, as a lawyer, a chriftian, and a man,
that he has eommitted no offence, either againft the law of fociety,
of religion, or of nature. That he has not, againft the law of foci-
ety, 1 bottom myfelf on the authorities which have been read. That
he has not againit the laws of religion, I infer from the duty which
every created being owes to Him, who in his beneficence, brought us
into exiltence, to defend life, by all the means in his power. Not
againit the law of nature, for whatever theosifts, or {peculative men
may fay to the contrary, when the alternative arifes, whether a
man muft fall, or whether it muft be he who affaults him ; whether
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grudges, deliberate compaffings, and the like, which are various according to va-
riety of circumitances.” ! i

Liid 452, « A, challenges C. to meet in the field to fight, C. declines it asmuch
as he can, but is threatened by A. to be pofted for 4 coward, &c. if he meet not,
and thereupon A. and B. his d,and C. and D, his fecond, meet and fight, and.
C. kills A. this is murder in C. and D, his fecond, and fo ruled in Taverner’s cafe,
though C. unwillingly accepted the challenge.” .

“1f A, challenge B. to fight, B. declines the challenge, but lets A. know, that he
will not be beaten, but will defend himfelf ! if B. going about his occafions wears
his fword, is afaulted by A. and killed, this is murder in A. ; but if B. had killed

"A. upon that affault, it Lﬂ been & defendends, if he could not otherwile efeape, or
Irare homicide, if he could efeape, and did not.”

“ But if B. had only made this as a difguife to fecure himfelf from the danger
of the law, and purpofely went to the place, where probably he might meet A,
and there they fizht, and he kills A. then it had been murder in B.; but herein
circumf{tances of the faét muft zuide the jury.”

% If A. and B. fall fuddenly out, and they prefently agree to fight in the ficld,
and run and fetch their weapons, and go into the field and fight, and A. kills B.
this is not murder but homicide, and it is but a continuance of the fudden falling
out, and the blood was never cooled ; but if there were deliberation, as that they
meet the next day, nay, though it were the fame day, if there were fuch a com-
petent diftance of time, that in common prefumption they had time of delibera-
tion, then it is murder.”

“ A boy came into Osterley park to steal wood, and feeing the woodward,
climbs up a tree to hide himfelf, the woodward bids him come down, he comes
down, and the woodward ftruck him twice, and then bound him to his horfe tail,
and dragged him till his fhoulder was broke, whereof he died ; it was ruled mur-
der, becaufe 1. ‘The correction was excessive, and 2. It was an act of deliberate
cruelty.”

« [f the mafter defineth moderate correction to his fervant, and accordingly
wufeth it, and the fervant by fome misfortune dieth thereof, this is not murder,
but per infortunizse, Becaufe the law alloweth him to ufe moderate correction,
and therefore the deliberate purpofe thereof is not ex malitid precogitata.”

« But if the mafter defigneth an immoderate or unreafonable correction, either
in refpect of the meafure, or manner, inftrument thereof, and the servant die
thereof, I fee not how this can be excufed from murder, if done with deliberation
aad defign, nor from manflanghter, if done hastily, paflionately, and without
deliberation ; and herein confideration muft be had of the manner of the prov-
ocation, the danger of the inftrument, which the mafter ufeth, and the age or
condition of the fervant that is ftricken, and the like of a fchoolmafter towards
his fcholar.” 3

4. Black. Com. 194,  We are next to confider the crime of deliberate and
wilful murder ; a crime at which nature ftarts, and which is I believe punifhed
almoft univerfally throughout the world with death. The words of the Mofai-
cal law (over and above the general precept to Noah, “that whofo fheddeth
man’s blood, by man fhall his bloog be fiied™) are very emphatical in prohibit-
ing the pardon of murderers. * Moreover ye fhall take no fatisfaction for the
life of amurderer, who is guilty of death, but he fhall furely be put to death ;
for the land cannot be cleanfed of the blood that is fhed therein, but by the blood
of him that (hed it."

Ibid. 195. Murder is therefore now thus defined, or rather defcribed by Sir
Fdward Coke ; “ whena perfon of found memory and difcretion, unlawfully

" Killeth any reafonable ereature in being and under the king’s peace, with malice
aforethought, either exprefs or implied.”

Thid. 196, “ Next it happens when a perfon of fuch found difcretion snlazyfuily
ikl The unlawfulnefs arifeth from the killing without warrant or excufe.”
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déid, 200, “ Alio in many cafes where no malice is exprefled, the law wili
imply it : as, where 2 man wilfully poifons another, in fuch a deliberate act the

law prefumes malice, though no particular enmity can be proved. And if a man .

kills another fuddenly, without any, or without a confiderable provocation, the
law implies malice ; for no perion, unlefs of an abandoned heart, would be guilty
of fuch an aét, upon a flight or no apparent caufe. No affront, by words ar
g« tures only, is a fuilicient provocation, fo as to excule or extenuate fuch ads
of violence as manifellly endanger the life of another. But if the perfon fo pro-
voked had unfortunately killed the other, thea.ting him in fuch a manner as
fhewed only an intent to chaflife and not to kill him, the law fo far confiders the
provocation of contumelious behavioar, as to adjudge it only manflangliter, and
not murder. In like manner if one kills an officer of jullice, either civil or crim-
inal, in the execution of his duty, or any of his afliftants endeavouring to conferve
the peace, or any private perfon endeavouring to fupprefs an affray, or appre-
hend a felon, knowing his authority or the intention with which he interpofes,
the law will imply malice, and the killer fhall be guilty of murder. And if onas
intends to do another felony, and undefignedly kills a man, this is alfo murder,
Thus if one thoots at A, and miffes him, but kills B, this is murder ; becaufe of
the previous felonious intent, which the law transfers from one to the other
The fame is the cale where one lays poifon for A; and B, againlt whom the

i had no malicious intent, takes it, and it kills him ; this is likewile mur-
der. So alfo, if one gives a woman with child a medicine to procure abortion,
and it operates fo violently as to kill the woman, this is murder in the perfon
bwo gave it. It were endlefs to go through all the cafes of homicide, which
have been adjudged either exprefsly, or impliedly, malicious: thefe therefore may
fuffice as a fpecimen ; and we may takeit for a general rule that all homicide 15
malicious, and of courfe amounts to murder, anlels where jullified by the com-
mand or permiflion of the law ; excufed on the account of accident or felf pre-
fervation ; or alleviated into manflaughter, by bei.'nj either the involuntary con-
fequence of fome ack, not {krictly lawful, or (if v unl:a?l) occafioned by fome
fudden and fufficiently violent provocation. And all thefe circumftances of jufti-
fication, excufe, or alleviation, it is incumbent upon the prifoner to make out, to
the fatisfaction of the court and jury.”

The Attorney General then read an extrat from Judge Trow-
bridge’s charge at the trial of the foldiers in 1770. ,

« Homicide is of three kinds; juftifiable, excufable, and felonious : the firft has
no fhare of guilt ac all ; the fecond very little ; but the third is the higheft'crime
inlt the law of nature. There arc a{lb degrees of guilt in felonious homicide,
which divide the offence into manflaughter and murder. 1 fhall give fome in-
{tanges under each head, proper to be confidered in this cafe, and known at this
day. And firft of juftifiable homicide : Jalling him who attempts to rob or mur-
der me, to break open my dwelling houfe in the night, or to burn it, or by force
to commit any other felony on me, my wife, child, fervant, friend, or even a
ftranger, if it cannot otherwife be prevented, is jultifiable.  So in cafe of a fudden
affray, if a private perfon interpofing to part the combatants, and giving notice
of his friendly defign, is affaulted by them, or sither of them, and in the firuggie
happens to kill, he may juftify it, becaufe it is the duty of every man to interpole
in fuch cafes to preferve the public peace.”

“ Homicide excufable in felf defence, is where one engaged in a fudden afiray
quits the combat before a mortal wound is given, retreats as far as he fafely can,
and then urged by mere neceility, kills his adverfury in the defence of his own
life. This differs from juflifiable felf defence, becaufe he was to hlame for engag-'
ing in the affray, and therefore muft retreat as far as he can {afely ; whereas in
the other cale aforementioncd, neither the peace officers, nor his afliftants, nor
the private perfon, is cbliged to retreat, but may fand and repel force by force.

"
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“ Manflaughter is the unlawful killing another without malice exprefs or im-
plied : as voluntarily upon a fudden heat, or inveluntarily in doing an unlawful
at. Manflaughter on a fudden provocation, differs from excufable homicide in
felf defence, in this ; that in one cafe there is an apparent neceflity for felf pre-
fervation to kill the agg:rcﬂ'nr, in the other there is no neceflity at all, it being a
fudden ack of revenge.'

Sol. Gen. To rightly underftand the paffages from Grotius, read
by Mr. Gere, in his opening, it will be neceffary to refer to other
parts of the fame author. I therefore fhall read from

Book 1L ch. 1. § 5. % We have before obferved, that if a man is affaulted i
fuch 2 manner, that his life fhall appear in inevitable danger, he may not only
make war upon, but very jultly deftroy the agereffor ; and from this inftance,
which every one muift us, it appears that fuch a private war may be juil
and lawful ; for it is to be obferved, that this right or property of felf defence is
what nature has implanted in every creature, without any regard to the inten-
tign of the aggreflors ; for if the perfon be no ways to blame, a5 for inftance, a
foldier upon duty ; or a man that fhould miftake me for another, or cne diltra&t-
ed, or a perfon in a dream, (which may poffibly happen.) Ido not therefore
lofe that right that I have of {elf defence; for itis fufficient that I am not obliged
to fuffer the wrong that he intends me, go more than if it was a man's beaft that
came to fet upon me.”

“ It is 2 matter of difpute, whether we may kill or trample on innocent per-
fons, who fhall hinder that defence, or efcape, that is abfolutely neceffary for the

ion of our lives. There are fome even among divines who think it
lawful. And certainly, if we have regard to nature only, the refpect that we
ewe to fociety in general, is of lefs moment than the prefervation of ourfelves ;
but the law of charity, efpecially the evangelical, which has put our neighbour
upon a level with ourfelves, does plainly not permit it.”

“ It wwas well obferved of Aquinas, if apprehended rightly, that in our own
defence we do not purpofely kill another ; not but that it may be fometimes
Lawful, if all other means prove ineffectual, to do that purpofely by which the
aggreffor may die ; not that this death was fo much our choice, or primary
fign, (as in capital punifhments,) but the only means we had then left to preferve
curfelves ; nay, and even then, one would wifh, if poffible, rather to fright er
difable him, than to be obliged, even by mere neceflity, to kill him."

Tbid. p. 9. % If then | am not threatened with any prefent danger, if I only
difcover that fomebody has laid a plot and ambufcade againit me, that he defigns
to poifon me, or by fuborning witnefles to procure an unjuft fentence againi
mue, why, in this cafe, [ muft not kill him ; if either fuch a danger can be poffibly
nmdei' any other way, or at leaft, that it does not then fufficiently appear that
it may not be avoi For time gives us frequent opportunities of remedy, and
there may many things happen, as the proverb has it, betwixt the cup and the
ip. Though there are both divines and lawyers, who are a little too indulgent
in thisaffair : however, the other opinion, which is certainly the fafer and berter,
is not altogether dellitute of authority.”

« But what fhall we then fay of the danger of lofing a limb, or a member ?
when a member, efpecially if one of the principal, is of the highelt con ce,
and even al to life i ; and it is befides doubtful whether we can furvive
the lofs ; it is certain, if there be no poffibility of aveiding the misfortune, the
eriminal perfon may be lawfully and inftantly killed.” ;

Thid. p. 14. © There are fome of opinion, that if a man is in danger of receiv-
® 2 a box on the ear, orany injury of the like nature, he hasa right of revenging
io {mall a crime, even by the death of him that attempts it. If regard be here
anly had to expletive jullice, T do not deny it ; for although there be no manner
of propsriien hetwixt death, and fo flight n injury ; yet whoever fhall attemapt
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it without guilt ; he feels indignation for vice, and pays homage
0 virtue ; and yet does injustice. It is the apprehension that

you may thus mistake—that you may call your prejudices, prio-
ciples, and believe them such, and that their effects may appear to

you the fruits of ‘virtue ; which leads us so anxiously to repeat

the request, that you would examine your hearts, and ascertain
that you do not come here with partial minds. In ordinary cases
there is nio reason for this precauntion. Jurors are so appointed
by the institutions of our country, as to place them out of the
reach of improper inflaence on common occasions; at least as
much 50 as frail humanity will permit.

But when a cause has been a long time the subject of party dis-
cussion—when every man among us belongs to one party or the
other, or at least is so considered—when the democratic presses,
throughout the country, have teemed with publications, fraught
with appeals to the passions, and bitter invective against the de;

fendant ;—when on one side every thing has been done,. tha. ﬂ
livthe

rage could do, to prejudice this cause ; and on the other,
has been said in vindication of the supposed offender ; though on"
one oceasion | admit that too much has been said ; when sﬁcniﬂ
has been opposed to clamour and patient waiting for a trial to
systematic labour to prevent justice ;—when the friends of the
accused, restrained by respect E::r.thc laws, have kept silence, be-
‘canse it was the exclusive right of a Couit of Justice to speak,—
when o voice has been heard from the walls of the defendant’s
prison, but a request that he may not be condemned without a
trial ; the necessary consequence must be, that opinion will pro-
gress one way,—that the stream of incessant exertion will wear
a channel in the public mind ; and the current may be strong
encugh to carry away those who may be jurors, though they know
fiot how, or when; they received the impulse that urries them
forward. - .

1 am fortunate enough not to know, with respect to most of
you, to what political party you belong. Are you republican
federalists ? I ask you to forget it ; leave all your political opif-
ions behind you ; for it would be more mischievous, that you
should acquit the defendant from the influence of these, than that
an innocent man, by mistake, should be convicted. In the latter
case, his would be the misfortune, and to him would it be confin-
ed ; butin the other, you viclate a principle, and the consequence
may be rnin, Consider what would be the effect of an impres-
sion on the public mind, that in consequence of party opinion
and feelings, the defendant was acquitted. Would there still be
resource to the laws, and %o the justice of the country ? Would
the passions of the citizen, in a noment of frenzy, be calmed by
looking forward to the decision of egurts of law for justice ?

Q
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Rather every individual would become the avenger of imii%ﬂh
transgression—V olence would be repaid with violence ; havoc
would produce havoc ; and instead of a peaceable recurrence to
the tribunals of justice, the spectre of civil discord would be seen
etalking thromgh our streets, scattering desolation, misery, and
crimes.

Such may be the consequences of indulging political prejudice
on this day ; and if so, you are amenable to your country and your
God. This I say toyou who are federalists ; and have 1 not as
much right to speak thus to those who are demociatic republi-
cans ? "T'hat liberty which yon cherish with so much ardor, de-
pends on your preserving yourselves impartial in a court of justice.
It is proved by the hiltory of man, at least of civil society, that
the moment the judicial power becomes corrupt, liberty expires.
"What is liberty but the enjoyment of your rights, free from out-

_rage or-danger ! And whac security have you for these, but an
impartial administration of justice ? Life, liberty, reputation,
property, and domestic happiness, are all under its peculiar pro-
tection. Itis the judicial power, uncorrupred, that brings to the
dwelling of every citizen, all the blessings of civil society, and
makes it dear to man. Little has the private citizen to do with
the other branches of government. What to him are the great
and splendid events that aggrandize a few eminent men and
make a figure in history ? His domestic happiness is not less real
because it will not be recorded for posterity : but this happiness
is his no longer than courts of justice protect it. It is true, inju-
ries cannot always be prevented ; but while the fountains of jus-
tice are pure, the sufferer is sure of a recompence.

Contemplate the intermediate horrors and final despotism,
that must result from mutual deeds'of vengeance, when there is
no longer an impartial judiciary, to “which contending parties
may appeal, with full confidence that principles will be respected.
¥earful must be the interval of anarchy ; fierce the alternate
pangs of rage and terror ; till one party sha Ldestroy the other,
and a gloomy despotism terminate the stru gles of conflicting
factions. Again, I beseech you to abjure your prejudices. ln
the language once addressed from Heaven to the Hebrew pro-
phet, *¢ Put off your shoes, for the ground on which you stand is
holy.”  You are the professed friends, the devoted worshippers of
civil liberty ; will you violats her sanctnary ? Will you profane
her temple of justice? Will you commit sacrilege while you
kneel at her altar 2 S :

I will now proceed to stats the nature of the charge on which
you are to decide, and of the defence Which we oppose toit; then
examine the evidence, to astertain the facts, and then inquire
what is the law applicable ta those facts.
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The charge is for manslaughter ; but it has been stated in the
opening, that it may be necessary to know something of each spe-
cies of homicide, in order to obtain a correct idea of that which
you are new to consider.

Homicide, as a general term, includes, in law, every mode of
killing a human being. The highest and most atrocious is mur-
der ; the discriminating feature of which is previous malice.—
With that the defendant is not charged : the Grand Jury did not
think that by the evidence submitted to them, they were author-
ized to accuse him of that enormous crime.  They have therefore
charged him with manslaughter only.

The very definition of this crime, excludes previous malice ;

therefore it is settled, that there cannot, with respect to this of-
fence, be an accessary before the fact ; becaunse the intention of
committing it is first comceived at the moment of the offence, and
executed in the heat of a sudden passion, or it happens without
any such intent, in doing some unlawful act. It wi“{;nt be
contended that the defendant is guilty of either of these descrip-
tions of manslaughter. Neither party suggests that the defendant
was under any peculiar impulse of paflion at the moment, and
had not time to reflect ; on the contrary, he is said to been
too cool and deliberate. The case in which it is important to
inquire, whether the act'was done in the heat of blood, is where
the indictment is for murder, and the intent of the defence is to
xeduce the crime from murder to manslaughter ; but Selfridge
is not charged with murder. There is nothing in the evidence
that has the leagt tendency to prove an accidental killing, while
doing some unlawful act. It is difficult to say, from this view of
manslaughter, when compared with the evidence, on what legal
ground the defendant can bé convicted ; unless it be, that he is
to be considered as proved guilty of a crime which might have
been charged as murder, and by law, if he now stood before you
under an indictment for murder, you might find him guilty of
manslaughter, andtherefore you may now convict him.

This does not appear to be true ; for the evidence wounld not
apply to reduce the offence from murder to manslaughter, on ei-
ther of the aforementioned grounds. Perhaps it may be said that
every greater includes the less, and therefore, manslaughter is
included in murder ; and that it is on this principle that a con-
viction for manslaughter may take place on an indictment for
murder. I will not g:ta'm you to examine this, for it is not do-
ing justice to the defendant to admit, for a mcment, cven for the
sake of argument, that the evidence proves murder. Our time
will be more usefully employed in considering the principles of

the defence. Let it be admitted then, as stated by the counsel

for government, that, the killing being proved, it is incumbent
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on the defendant to discharge himself from guilt. Our defence
is simply this, that the killing was necessary in self defence ; or,
in other words, that the defendant was in such imminent r
of being killed, or suffering other enormous bodily harm, that
he had no reasonable prospect of escaping, but by killing the as-
sailant. "

This is the principle of the defence stripped of all technical
language. It is not important to state the difference between jus-
tifiable and excusable homicide, or to show to which the evidence
will apply ; because, by our law, either being proved, the de-
fendant is entitled to a general acquittal.

Let us now recur to the evidence and see whether this defence
be not clearly established.

[ Mr. Dexster then avent into a minute examination of the whole evi.
dence, awbich i¢ here omitted, because it was necessarily very long and the
evidence itself is all before the public.  In the course of it he laboured
to proue, that Mr. Selfridge awent on the exchange about bis laawful bu-
siness, withont any design of engaging in an affray ; that be was
in the practice of carrying pistols, and that it was uncertain whether
be taok the aweapon in bis pocket in consequence of expecting an attack ;
that if be did, be had a right so to do, provided he made no unlanuful
use of it ; that the attack awas so vislent and nwith so dangerous a aea-
pony that be was 'in imminent danger ; that it was so sudden, and bim-
self 5o feeble, that retreat avould bave been attended with extreme baz-
ard ; that the pistol was not dircharged until it awas certain that none
weuld interfere for bis relief, and that blows, wkich perhaps might kill
him, and probably awould fracture bis skull, nwere inevi i any other
away, and that the previous quarrel awith the fatber of the deceased, if it
could be considered ar affecting the causey arose from the mishebaviotr of
old Mr. Austin, and that the defendant bad been greatly injured in that

air. i '
‘fh'[r.]ﬂexttr then proceeded as follo ws,—

It cannot be necessary, gentlemen, for the defendant to satisfy.
you beyond doubt, that he received a blow the discharge
of the pistol.  There is positive evidence from one witness, that
the fact was so, and other witnesses say much that renders it
probable.  But if the defendant waited until the cane was de-
scending, or even uplifted within reach of him, reason and com-
mon sznse say, it is the same thing : no man is bound to wait
until he is killed, and being knocked down, would disable him for
defence. The Lillin§ can be justified only on the ground. that it
was necessary to prevent.an injury that was feared ; not thatic
was to punish for@ne that was past,  This would be revenge,
and nat self defenge. '

The same law anthorities, which tell you, that a man must re-
treat as far ashe can, say also, that if the 3ssault be sa violent,
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that he cannot retreat, without imminent danger, he is excused
from so doing. If this means any thing, it is applicable to our
case : for perhaps you can hardly imagine a more violent or more
sudden assanlt. When to this is added the muscalar debility of
the defendant, it certainly forms a vary strong case. He could
neither fight nor fly. Had he attempted the latter, he must have
been overtaken by his mofe athletic and active antagonist, and
either knocked down, or maimed, or murdered, as the passions of
that antagonist might dictate.

But it is said, and some passages from law books are read to
prove it, that the necessity which excuses killing a man, must not
be produced by the party killing ; and that he must be without
fault. You are then told, that the defendant sought the affray,
and armed himself for it, and that he had been faulty in caliing
Mr. Austin, the father, opprobious names in the newspaper.

As to the affray being sought by the defendant, there 15 10
evidence to support s'ucg an assertion, but what arises from his
conversations with Mr. Richardson and Mr. Whitman, or from
the fact of his having a pistol in his pocket. These only prove,
that he was prepared to defend himself, if attacked ; and if he
did defend himself lawfully, this is the best evidence to show
what was his intention : It cannot be presumed that he tcok the -
pistol with: an unlawful intent, when Le never expressed such
intent, and. when his. subsequent conduct was lawful. He had
been informed that he should be attacked by a bully ; in such
case what was his duty ? Was he bound to shut himself up in his
own house ! Was he bound to hire a guard ? If he had dome so,
this would hive been urged as the strongest evidence of his in-
tention to commit an affray. Could he nitain surety of the peace.
from a fature assailant, whose name was unknown to him ? Or
was he bound to go about his business, constitutionally feeble and
unarmed, at the peril of his life ? There would be more colour
for this suggestion, if the defendant had gone on the exchange
and there insulted either old Mr. Austin, or his son, or volunta-
rily engaged in altercation with either of them. But he went
peaceably about his ordinary business, and made use of his wea-
pon only when an unavoidable necessity happened. A man
when ahout to travel a 10ad, infested with robbers, lawfully arms
himself with pistols ; if he should be attacked by a robber, and.
from necessity kill him, is he to be charged with having sought
this necessity, becanse he voluntarily undertook the journey,
knpwilllfg the danger that attended it, and took weapons to defend
himself against it ¢ As little is the defendant to be censured for
Eqing about his ordinary business, when he knew that it would

e atiended ﬂith.-dmﬁ:ll:land arming himself for defence, in case
such an emergency should happen, as that the laws could not af-
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ford him protection. I have here supposed that the pistol was
taken for the purpose for which it was used ; this however is far
from being certain from the evidence, as it is in proof, that the
defendant had daily eccasion for pistols in passing between Bos-
ton and Medford, a road that has been thought attended with
some danger of robbery ; and that he sometimes carried pistols
in his pnci:t. There is not the least pretence for saying, thftt he
expected an affray with young Mr. Austin. He could not pre-
sume that his father would employ him ; and it is not probable
that he knew him in the confusion that the suddsn attack must
have produced. As to the publication in the newspaper against
old Mr. Austin, though this might be in some sense a fault, yet
it is far from being within the principle established by the books.
When it is said the party must be without fault, it is evident that
nothing more is meant, than that he must be without fault in
that particular transaction. If we are to leave this and look back,
where are we to stop ? Are we to go through the life of the party
to examine his conduct ? If the defendant had libelled Mr. Aus-
tin, that was a previous and distinct offence, for which he was
and yet is liable to an action or an indictment ; and unless it be
presumed without evidence and against all probability, that it
was intended to produce this affray it can have no connection
with the principle stated. There is another obvious motive for
it,and there is nothing in the evidence tending to convince you
that it was intended to provoke an attack: The detendant had
been defamed ; 1etaliation was the natural punishment ; and
there is no reason 1o presume that any thing more was intended,
unless it was to blunt the shafts of calumny from Mr. Austin, by
destroying his credit and standing in society. It is true, thatitis
said by several respectable compilers of law that the party killing
must be without fault ; bur they all refer to one adjudged case,
which is found stated in 1. Hale’s P. C. page 440.

By recurring to the statement of this case it appears,that the per-
sons who killed, and would have excused it on the ground of ne-
cessary self defence, had forcibly entered and disseized the right-
ful owner of a house, and continued forcibly to detain it against
him ; in an attempt by the owner forcibly to recover possession ;
those, who held wrongfully, were reduced to the necessity of
killing ; and it was holden, that as they were then engaged in am
unlawful act, namely, forcibly detaining the house against him
who had a right to enter, they had produced this necessity by
:};eir own wrongful conduct, and therefore it should not excuse
them.

So that this principle seems to be related to another and in
reality to be involved in it; I mean the well known principle that
he who kills another by accid¥nr, while performing an unlawful
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acty is guilty of manslaughter. It would be absurd, that a man
who kills by accident, while peforming an unlawful act, should
be guilty of manslaughter ; and yet %hat he who kills, from de-
sign, while performing an unlawful act, however necessary it may
have become, should be guiltless. It is settled that if on
a sudden affray, A make an assault on B, and afterwards
the assaulter be driven to the wall, so that he can retreat no
farther, and then kill B necessarily in his own defence, that is ex-
cusable homicide in A ; and yet here A was in fault in this very
affray, by making the first assault ; but having afterwards re.
treated as far as he could, the law extends to him the right of
self-defence. This shews that unlees at the moment of killing,
the party be doing wrong, the principle contended for on the
other side does not apply. In proof of this I will also read to
you an authority from 1st Hale’s P. C. 479.  There is malice
“ between A and B, they meet casually, A assaults B and drives
“ him to the wall, B in his own defence kills A. This is se defen-
“ dends, and shall not be heightened by the former malice into muz-
“ der or homicide at large; for it was not a killing on the
“ former malice, but upon a necessity imposed upon him by the
“ agsan't of A.

“ A assaults B and B pfesently thereupon strikes A without
“ flight, whereof A dies ; this is manslaughter in B and not se
““ dofendends.  But if B strikes A again, but not mortally, and
‘““ blows pass betweea them, and at iength B retires to the wall,*
“and being pressed upon by A, gives him a mortal wound,
“ whereof A.dies, this is only homicide s¢ defendends, although
“ that B had given divers other strokes that were not mortal be-
‘¢ fore he retired to the wall or as far as be could. But now sup-
“ pose that A by malice makes a sudden assault upon B, who
“ strikes again and pursuing hard upon A, A retreats to the
“ wall, and in saving his own life, kills B. Some have held this
“ to be murder, and not se defendends, because A gave the first
“ assault, Cromp. fol 22 b. grounding upon the book of 3 Edw. 3
“ Itin. North. Coron. 287 ; but Mr. Dalton, ubi fupra, thinketh it
“ to be se defendendo, though A made the first assault either with
* or awithout malice, and then retreated.”

I am bound in candor to add, that the law, as above laid
down, on the authority of Dalton, has since been doubted as to
that part of it which supposes previous malice. This passage
has been reviewed by Hawkins and East in their several treatises
on crown law, and I have chosen to read it from this very circum-
stance, because it appears that it has been well considered ; and
when subsequent and eminent writers on full examination reject
a part, and admit the residue to be. law, it is strong confitma-
tion of that residue. It is that alone on which I rely, and it is

o>
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F
amply sufficient to prove, what I have before stated ; that if A
first assault B on a sndden affray without malice, A may still
excuse killing B from a subsequent necessity in his own defence ;
and yet none will deny that first assaulting B, though without
malice was a fault.

On this point, [ submit to your consideration one further re.
mark. The publication in the newspaper is nothing more than
provoking languape ; now if the defendant had immediately be-
fore the affray, made use of the same language to old Mr. Aus-
tin, no lawyer will pretend that this wonld have been such a
fault as would have precluded the defendant from excusing him-
self for the subsequent necessary killing on the principle of self-
defence. If it were so, we should find it so stated in books of
authority that treat on this subject ; for the case must often have
happened, as provoking language generally precedes blows. On
the contrary, we find it settled, that even making the first assault
does not deprive the party of this defence. It would be
absurd then to say, that rude and offensive language, which can-
not even justify an assault, should produce :%is effect. It can
hardly be necessary to add, that, if these words, spoken at the
moment, would not have deprived the defendant of this defence,
having published them before, in a newspaper, cannot produce
this consequence.

{ have hitherto admitted that the publication in the newspa-

* per was a fault in the defendant ; nor am I disposed entiely to

quetify it 5 yet circumstances existed which went far to extennate
it. e had been defamed on a subject, the delicacy of which,
perhaps, will not be understuod by you, as you are not lawyers,
without some explanation. Exciting persons to bring suits is an
infamous offence, for which a lawyer is liable to indictment ; and
to be rurned away from the bar.  Itis so fatal to the reputation
of a lawyer, that itis wounding him in the nicest point, to ch:trg:
him with it. It is the point of honor ; and charging him with
barratry, orstirring up suits, is like calling a soldier a coward.
Mr. Austin, the father, had accused the defendant, publickly of
this offence, respecting a transaction in which his conduct {laﬂ
been punctiliously correct ; the defendant first applied to him in
person, and with good temper, wo retract the charge ; afterwards
in conversations with Mr. Welsh, Mr. Austin acknowledged the
accusation to be false, and promised to contradice it as publickly
as he had made it ; yet he neglected to doit; again he said he
had done it ; but the fact appeared to be otherwise. This in-
duced the defendant to demand a denial of it in writing ; though
Mr. Austin privately acknowledged he had injured Mr. Eﬂfﬁd%f.
yet he refused to make him an adequate recompence, when he
neglected to make the denial as public as the charge, Tlis was
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By the witniesses, and every principle of Jaw by which the facts are
to be governed and decided upon.

This cause ig an important one, and presents to our discussion a
question of principles :  Itis of no consequence who are the parties,
or what Lhe facts are, on which the issue rests, otherwise than to call
into examination the principles that are to guide you to a verdict.
It would be desirable to lay out of the question the persons of the
deceased and the Defendant ; and to consider the cause in the ab-
stract, as if between persons of whom you had never before heard,
The principles on which this cause is to be tried, must stand or fall
by themselves, without any regard to the parties. The principles
upon which the issue rests must be fixed and determined.

Without fixed and permanent principles, religion itself is a delus
sion, morality is a cheat, politics are a source of oppression and
eruglty; and the forms of law but the vehicle of corruption, the
mask of chicane and injustice.

- Principles are no other but the primordial nature of things
upon which systems are predicated, for the use and happiness
of rational nature ; witliout those, all is insecurity and confusion ;
the world is a waste, society is a curse, and lile itsell but a dream
of misery—while religion, founded in the sell existence of the
Deity, and the relation of man to the Divine nature. W hile mor-
als, predicated upon the connexion between man and man, as breth-
ren, while stubborn nature, fixed on eternal and unchangeable
laws, denv to yield to man the inflexibility of their principles, he is
Ieft to raise, for himself. those systems of civil social government,
and jurisprudence, which are best adapted to lus situation, and cir-
cumstances, and in this society is left to decide for itself.

When the sovereign will of the civil community has arranged
these; the obligation of each member to submission, becomes a
moral obligation, crimes result from disobedience to disobedience,
penalties must be attached.

Despotism is adapted to a state of savage barbarity, where fear is
the only niotive to action or forbearance ; yet even there, the will
of the people, let it be founded in what it may, either in prudence,
or in cowardice, is the foundation of the sovereienty.

A monarchy and aristocracy, mixed together to form a govern-
fnent, supports a state of servile dependence. where the hopes of fa-
vour and interest exclude the idea of reward for merit, bring patri-
otism and public virtue into base contempt, and render fraud, deceit,
chicane and cunning, the insolent claimants of the rights of truth,
talents and integrity.

In a free government only, it is that principles, founded in the
mature of social virtue, can claim the decision of what is right be-
tween man and man, or between an individual and civil society,
without the corruptions arising {rom the destruction or irregularity
of rights and privileges, from party distinctions, from the frauds of

S
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We must therefore decide with purity and integrity. if we expect
to avoid the judgiment pronounced against those who corrupt the
tribunals of human justice.

I will place a mirror before your eyes, by which each of us may
compare the fairness and justice of his intentions in the case, and
perceive how far he is misled by his prejudices, or political prin-
ciples. :

I;Eruppnse the slander, which is said to be traced to the father of
the deceased, was correct, and suppose 3. Austin to have gone
forth armed with a deadly weapon in expectation of an assault from
Sellfridge, or his friends ; that Selfridge had made an attack on
him as young Austin did on Selfridge, and Austin the father had,
with the weapon (carried as Selfridge carried his) killed him, at
noon day in a crowded street, what would be your verdict on such
a case ! I flatter myself, your verdict would be the sameas that
which you will give in this cause. This is the standard of security,

this the sclid tenure, by which our fellow citizens hold their equal
right to public justice, ensured to us by our Constitution and our
Laws.

The counsel for the Defendant has addressed you with warmth
and energy, as a politician ; he supposes you to consist of two con-
flicting parties, and with elegance of manner, and strength of
language, peculiar to himself, %e has conjured you to lay aside all
political impressions, whether they be favourable to the federal re-
publican, or demscratic party, he particularly addressed himselt to
those who arz of the same way of thinking as himself. I will im-
itate him in sume degree, but T will address you as being all of
the same way of thinking as myself ; for I believe none of you wish
to subvert the government or infringe the law : If then, you mean
to support our happy constitution, and obey the dictates of our holy
religion, you are of the same party as myself. Would you break
up the foundation of the great deep, and destroy the basis of the
present federal government, and leave it to chance, when or how
we should obtain another ? (you may think the present constitution
might be made better, but vet it might be made worse, and though
like other human inventions, it has its imperfections) you would
nol unnecessarily encounter the hazard : I say then you are all of
my party. If you prefer our democratic government, to a monar-
chy, an aristocracy, or a mixed government, then we all think alike.
Is there ané of you who would alter our system of jurisprudence, or
relinquish the mestimable right of trial by jury ; il there is not,
then you all think as I do. If there is one of you who think the
millions of moncy expended at the city of Washington in the public
buildings, and improvements, for the accommodation of the general
sovernment, which serves to tie the several states of this continent
in the indissoluble knot of perpetual union and amity ; if vou think
that money well employed as a mean of producing that grand effect,
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I think so likewise. Is there one of you but belicves the Statg
House on Beacon-hilly was intended for, and will produce the happy
purpose of combining the interests of the several parts of the state
of Massachusetts I Although attended with expense, it may prove
a blessing. All of you join in this belief. 1 also am of your opinion
(the gentlemen who are strangers, and reporting this cause, will
pardon me for being so local : they are not perhaps acquamted
with our domestic politics ; butI love and feel for my native state ;
and the circumstance I have alluded to, has been ol importance,)
If you think of our union at home, and our foreign relations, as
‘Washington the great and good thought, and as he has written in
his farewell address to the citizens of the United States, you will
engrave it on the tablet of your memory, teach it to your children,
and bind it as a talisman to your heart, in order to perpetuate the
{reedom of our common country to the end of time.

Is there one of you who would engage your country in foreign
wars, in order to benefit a few great men who would become the
leaders, as they have been the agitators of such a desperate meas-
ure ! The consequences of war are known to many who hear me ;
never more do 1 wish to see the parched earth of my country
drenched with the blood of my fellow men : the tender mothers,
wives and children, flying from their dwellings into the wilderness,
to escape the foe. You, gentlemen of the jury, are friends to the
peace of your country, and therein I cordially join with you. I ad-
dress you as the lovers of your country, and there is no difference
in our opinions.

To return from this episode to the question in the cause, T will
proceed to inquire whether the fact of T. O. Selfridge’s killing
young Austin, is proved by the Government. That catastrophe has
been clearly made manifest by the testimony of Doctor Danforth,
Edward Howe, John Lane, Ichabod Frost, Isaac Warren, and many
ethers. I will not attempt an argument on it.

The second question is, has the Defendant shovn you, beyond a
reasonable doubt, that the fact of killing was done under such cir-
cumslances, as that it was lawful, and he is excuseable of blame ?

In this enquiry (and certainly, it is an important one) we must
have some guide, some settled rule, some law, some known, estab-
lished principles, or society no longer exists. A confused state of
nature reigns ! every man’s arm, his art or his cunning is his own
safety ! and every man is the avenger of his own wrongs.

Had I the sentiments expressed by my learned brother (Dexter)
teeble and imbecile as 1 am,’ I would go forth from day to day in
arms, trusting in mine own arm alpne, with the aid of such wea-
pons as my strength would bear : Magistrates should be avoided,
and the volumes of laws become pavement for the soles of my

shoes.
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Many things are said by professional men, in the feelings and
warmth of debate, which, n theiv cooler moments, they would
gladly retract,  Upon the manner and measure of resentment or
sell-defence, is there no law fixed, but the different feelings of men 2
Are there men, nay, a multitude of men, who have a natural
right, from their feclings, and a high sense of honor, to defend
themselves, when and where others of less feelings could not do it
in the same manner 7 And is this the voice of nature, which makes
the cxception ! Is this sense of honor, and those feelings, a privi-
leged exception to those individuals, above the rules of the
gospel ! Is the rule, Do to others us you would be done unto,
reduced to the standard, that a juror shall acquit the Defen-
dant, if he believes he should have acted himself by the sume
motives, or been seduced by the same temptation 7 Is there then-
a distinction between the would-be nobleman and the chimney
sweeper, (for I suppose these, from the distinction taken by the
Defendant’s counsel to be the Alpha and Omega, the head and the
tail, of the links that form civil society.) Is there a distinction be-
tween them as to the privilege of self-defence ! And is the push
of the sweep, or a stroke with his scraper, at the head of his come
rade, to be murder in him, whilst the wouwld-be noble, shall be al-
lowed with his gold-hilted cane, or his elegantly mounted pistol, in
defence of his honor, to play a secure,but mortal game, and be just-
ified in Killing, on a like provocation, either his friend or bis foe, or,
as in this cuase, a man he is said hardly to know ? You are not
then to determine his case by the circumstances attending it, but by
the nice sense of honor of the gentleman, or the distinction and dig-
nity of h# station in life ! !

What then has become of that part of the constitution which de-
clares ours to be a government of laws, and not of men.  If the
law does not apply equally to A and B, and so through every letter
of the alphabet, how can it be said that every man bolds his lile and
fortune by the same tenure as his fellow citizens, whatever may be
his rank or his condition, or standing, in society.

We are told that there are a number of men in society who will
with their own arm vindicate their rights, and stand the guardians
of their own honor. There may be such men, but I do not know
them. I hope I shall not meet with any citizen who does not rely
for his safety on the laws of the government, and the justice of civil
society.

But we are told that the laws of christianity lend us a defence Ly
our own arm ; and we are asked how then the laws of society can
regulate this matter ! I do not admit this position to be just. Al
men are bound to surrender their natural rights upon entering into
civil sociely, and the laws become the guardians of the equal rights
of all men. Why are duels criminal, if the men who engage i
them haye this privilcge of maimaining their own Loner,
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It is said the Defendant was driven to such an awful crisis, that he
could not extricate his honor ; and his counsel ask, what could he

do? I answer, appeal to the laws.  But say they, the laws are inef-

fectual ; suits are slow of remedy, and uncertain in their end.
‘Where would such reasoning lead us 7 You have it in testimony,
that the Delendant reasoned in this way ; and that mode of reason-
ing brought on this sad event. You have heard his counsel, in a
strain of eloquence, advance the same idea, and make a personal
application of the principle. % No man,” said he, “ is bound to
surrender his own honor : IT I do, I wish my arm may be shrivel-
ed by the palsy, and drop from its socket. No, I will vindicate
mine own honor to the death.” T would rather that he should re-
tain the use of his limbs, as well as the faculties of his mind, in
order to employ them in the true field of honor, the defence of his
country, when necessity may require their exertion. The Defend-
ant’s counsel are obliged to adopt the same erroneous course of
reasoning in order to justify him, Have we then. as a civil society,
higher authorities than our gwn law books to appeal to, on such an
eccasion !  Are they such as the counsel on the other side would
not shrink from on the penalty of his life ?

We will not take up the glove ; we will rest our defence, both of
the lives and honor of our fellow citizens, uipon the laws of the land ;
we will trusttothem rather thantoadeadly weapon, forour protection.
Such declarations as are made by the gentlemen on the other side,
would countenance all the duels that have been fought inthe world, and
render unavailing all the laws that have been enacted [or the punish-
ment of illezal and savage combats, It is said that the Defendant a-
dopted this course because the tardy steps of the law were too slow to
keep pace with his rapid stride to obtain immediate vengeance,
What if his fame and character had been injured ? Has he superior
privileges ! Or, ought he not to take the common lot of his coun-
trymen £ Has he any excuse more than others 7 Has he the ex-
cuse even of an officer 7 He is both a lawyer and a gentleman ; but
this does not give him a right beyond what all the individuals of
this society possess. If the Defendant suffers on this oceasion, he
will have to suffer no more than what every other person who
should perpetrate a similar act must suffer, while controuled by the
laws of his country. If he is innocent, he will be acquitted ; if he
is guilty, he will take the common lot of other men. 1 do not feel
any interest in what your verdict may be. further than that justice
in the common way, and on general principles. should be done.

Is the measure of a man’s conduct, when he leaps the bounds of
written established law. to receive a standard from the feelings of
his wife and children, or the notions of honor in the congregation of
fashionable men ? and can a man appeal to heaven in this way, and
e a pious christian ? When I heard that this doctrine had been ad-
vised on this occasion, by professional men, I shuddered at it



TRIAL ®F T. O, SELFRIDGE. ESQ. 139

Gentlemen—Not being able to fathom this abyss of troubled
waters ; not having the courage and firmness to cast away the
guardianship of social protection, and the laws ; not having an
imagination that can show the lines of security beyond those of the
civil government, I will yet believe the laws to be fully adequate,
where we have time to apply to them ; and I will fondly suppose
that I am, to every possible purpose, in a state of civil society and
social security. The laws may be so imperfect, for human nature
is so, that the remedy may be slow, and below my wishes ; but I
will not, claim to be my own judge ; 1 will not say that I have a
right to appeal to this arm to avenge an injury, whilst the law af-
fords me a complete remedy. The defendunt’s counsel asks how
he could have gone home to his wife and children, with 'his hon-
our stained, by the blow he had received on the public exchange
from young Austin. I put a case hypothetically : If a man of
honor and great irritability of nerves, should have received a blow,
could he appeal to the laws of his country without tarnishing his
honor, or injuring his family ? If his wife was a virtuous woman,
she would applaud his moderation, and be gratified in teaching her
children to pursue a similar course through their future lives ; no
person would deem him disgraced by the blow, though he had not
destroyed his adversary. If we are to return to the barbarous
times so well described by Robertson, in his history of Charles V,
wiiere every great man was to go armed with his trained bandsbehind
him, in order to encounter any whom he might meet, without re-
gard to laws cither human er divine—If heroism and honour and
chivalry are to return, we may expect to see again those combats
so well described in the well known ballad of Chevy Chase ; and
this promised land, flowing with milk and honey, is to be turned
into 4 feld of battle, and crimsoned by the blood of our fellow citi-
zens. I trust we are nuw too far advanced.in civilization to return
from the light of this day to the barbarisms of the 13th century,
when the interposition of the authority of the Pope and his council
became necessary in order to prohibit these misadventures. 'V hat-
ever opinions we may have of the Roman Catholic religion, we are
indebted to its influence for this one good deed, which all the pos
tentates of Europe combined together could not have effected.

There is something in this cause which bas unnecessarily been
introduced, and which I wish to lay out of the question before we
proceed : The gentleman on the other side is above personalitics
in a cause of this importance, but he draws a picture in the darkest
colours, and leaves you to point to the original ;—he says that
some one has been standing in the gutter for twenty years past,
throwing mud at every well dressed gentleman that passed. by, and
that he can bhave no ground of complaint if he should be a little
spattered himself, I ask whether if it was true that a man haal
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; PARKER. J. T '
Gentlemen of the Jury ! As this most interesting trial has als
ready occipied four days—And as you must by this time be near-
ly exhausted, I shall endeavour, in discharging the duty incum
bent on me, to consume as little more of your time as may be con
sistent with a clear exposition of the principles necessary to be
understood, in order to form a justand legal decision. © You have
heard the important facts in the case, minutely and distinctly sta-
ted by the witnesses, ably and ingeniously ¢ommented upon by
counsel, and the principles of law elaborately discussed and illus.
trated in as forcible and eloquent arguments as weré ever witness-
ed i any court of justice in our country. Itismow left to you
upon the whole view of the case, both of the law as it shall be
declared to you by the court, and the facts as proved by the testi-
. mony, to pronounce a verdict between the defendant and your
'Fﬂu]].tl']’- i . . :

~ That in so important a trial, it should have devolved upon me,
~_alone, to preside over its forms, as well as to declare the princi-
_ ples upon which your decision is to rest, is by no means a subject
of congratulation. It is a situation which of all othersT should
_have avoided, had not official duty imperiously imposed it-upon
_me. But the organization of the court, and distribution of the
services of its members are such as to have rendered any other ar.
rangement difficult, if not impossible. _Under our present judi-
L ciary establishment, all criminal causes, other than capital, are tria-
_ ble before one judge ; and this system has proved itself to be emi-
‘nently calcnlated for the dispatch of public businiess ; other pro-
- visions in the system ensure as great a degree of correctness as can

. be expected of any human institution. |
. It is true that although at a term holden by one judge, if others
. are present, they may proceed together : But at this time, the
court being in session in three, if not four several counties, it was

' impracticable, had it been desirable, to have more than two judges
~engaged in the present trial. The great delay which would have

taken place, in consequence of a division of opinion (a case not
_unlikely to happen in the course of any trial) between two judg-

~ es, rendered it altogether inexpedient that more than one should

- attend ; and as this term had been previously assigned to me, the

unpleasant task of officiating in the present case, seemed unavoid-

4ty n]:llsy to belong to me.

ince it has thus fallen to me to execute a painful and anxious
duty, 1 shall not shrink from the task of declaring to you the
principles of law by which you are to be governed in your investi-
gation and decision of this case. If in doing this, I should be
found capable, in order to retain the favour of one class of the
community, or to ceurt that -:-f; 1Ii?:m:.ut].mr, of abusing my office by



158 TRIAL OF T. O. SELFRIDGE, ESQ.

stating that to belaw which I know to be otherwise ; this is the
Jast time I should be suffered to sit upon this bench, and I ought
to meet the execration and contempt of the society to which I be.
long.

The crime charged by the Grand Jury upon the defendant is
manslaughter ; a crime of high consideration in the eye of the
law. This crime, however, is not defined by.our statute, but its
punishment is by it provided for.

In order therefore, to asecrtain the nature and character of the
crime, it is necessary to resort to the books of the common law,
the principles of which, by the constitution of our government,
are made the law of our land, until they shall be changed or re-
pealed, by our own legislature. ;

The counsel for the government, as well as for the defendant,
have therefore wisely and properly scarched the most approved
authorities of thecommon law, for the principles upon which the
prosecution or the defence must be supported. It is from those
books alone, that any clear ideas of the offence which is in trial,
or the defence which has been set up, can be attained. Y

The crime of manslaughter, according to those authorities, con-
sists in the unlawful and wilful killing of a reasonable being,
without malice express or implied, and without any justification
Or excuse.

That the killing of a human being, under some circumstances,
is not only excusable, but justifiable, is proved by the very terms
of this definition.

Some persons, however, have affected to entertain the vision-
ary notion, thatitisin no instance lawful to destroy the life of a-
nother, grounding their opinion upon the general proposition in
the Mosaic code, that ¢ whosoever sheddeth man’s blood, by man
shall his blood be shed.” 'There is always danger in taking gen-
eral propositions as the rules of faith or action, withput attending
to those exceptions, which if not expressly declared, necessarily
grow outof the subject matter of the proposition.

Were the position above alluded to, true, in the extent con.
tended for by some ; then the judge who sitsin the trial of a cap-
ital offence, the jury who may ‘convict, the magistrate who shall
order exccution, and the sheriff who shall execute, will all fall
within this general denunciation, as by their instrumentality the
blood of man has been shed.

The same observations may be applied to one of the precepts in
the decalogue.. Thou shalt not kill, is the mandate of God him-
self.  Should. this be construed literally and strictly, then a man
who, attacked by a robber, or iu defence of the chastity of his
wife, or of his habitation from the midnight invader, should kill
the assailant, would offend against the divine command, and be

.
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obnoxious to punishment. But the common understanding of -

mankind will readily perceive that the very nature of man, and
principles of self-preservation, will supply exceptions to these
general denunciations.

Our laws, like those of all other civilized countries, abundant-
Iy negative such ungualified definitions of crime, and have adopted
certain principles by which the same act may be ascertained to be
nore or less criminal or entirely innocent, according to the mo-
tive and intent of the party commitiing it.

Thus when the killing is the effect of particular malice or gen-
eral depravity, itis murder and punished with death.

When without malice, but caused by sudden passion and heat
of blood, it is manslanghter.

When in defence of life it is excusable.

When in advancement of public justice, in obedience to the laws
of the government, it is justifiable.

‘These principles are all sanctioned by law and morality, and
yet they all contradict the dogma, that ¢ whosoever sheddeth man’s
blood, by man shall his blood he shed.”

It is not necessary for yon to run a nice distinction between jus-
tifiable and excusable homicide ; if the one now in trial be either
the one or the other, it is suficient for te purpose of the defen-
dant. Y

A distinction existed in England, which does not exist here,
there the man who had committed an excusable homicide forfeited
his goods and chattels ; while he who had a justification, forfeited
nothing, Here, whether the homicide be justifiable or excusable,
there must be an entire acguittal.

Numerous authoritics, ancient and modern, have been read to
you upon this subject. Were it necessary for you to take those
books with you, and compare the different prnciples and casesn
which have been cited, your minds might meet with some embar-
rasments, there being in some instances an apparent though in
 nowme a real incongruity.  But I apprehend you need not trouble

yourselves with the books out of court, for I think I shall be a-
ble to state all t he principles you will have occasion to consider ;
there being in fact no disagreement about them from the time of
Sir Edward Coke, one of the earliest sages of the law, down te
Sir William Blackstone, one of its brightest ornaments. These
same principles, although taken from English books, have been
immemorially discussed, and practised upon by our lawyers, adopt-
ed and enforced by our courts and juries, and recognized by our
legislature. To prove this, I now need say no more, than that
the same learned judge Trowbridge, who was quoted by the At-
torney General, in his charge to the jury in the trial of the sele
diers for the massacre in 1770, laid down, discussed and lus-

—
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trated with great precision and clearness, every principle which

can come in question in the present trial. w- :
These principles 1 will endeavour to simplify for your consid-

eration. : _ :

“First. A man, who, in the lawful pursuit ‘of his business , is
attacked by another under circumstanees which denote an inten-
tion to take away his life, or do him some enormous bodily harm ;-
may lawfully kill the assailant, provided he use all the mednsin
his power, otherwise, to save his own life or prevent the intended
harmi—such as retreating as far as he can, or disabling his adversa-
ry without killing him if it be in his power. : -

Secondly. 'When the attack npon him is so sudden, fierce and
violent, that a retreat would not diminish, but increase his danger,
he may instantly kill his adversary withont retreating at all,’ "

! Thirdly. ~ When from the nature of the attack, there is reason-
able ground to believe that thereis'a design to destroy his life, or
commit any felony upon his person, the Killing the assailant will
be excusable homicide, although it should afterwards appear that
no felony was intended. : \

-“Of these three propositions, the last is the only one which will
be contested any where ; and this will not be doubted by any wha
are conversantin the principles of criminal law. Indeed, if this
last proposition be not true, the preceding ones, however true and

4 universally admitted, would in most cases be entirely inefficacious,
Afid when itis considered ihat the jury who try the causeare to
decide upon the grounds of apprehension, no danger can flow from
the example. - To . illustrate this principle, take the following
ease. “A. in the peaceable pursuit of his affairs, secs B. pushing
sapidly towards him, with an outstretched arm and a pistol in
lis hand, and using violent menaces against his life as he advances,
Having approached ncar enough, in the same attitude A. who
hag'a club in his hand, strikes B, over the head before, or at the
instint the pistol is discharged, and of the wound B. dies. ‘It
turns out that the pistol was loaded with powder only, and that
the real design of B. was only to ferrify A. Will any reasonable,
man say that A. is more criminal than he would have been if ‘there
had been a bullet in the pistol 3, Those who hold such doctrine
‘must require, that a man so. attacked, must, before, be strike "th’;
dssailant, stop and ascertain how the pistol is loaded. A doctrine
awvhich would entirely take away the essential right of self defence,
And when itis considered that the jury who try the cause, afid not v
the party killing; are to judge of the reasonable grounds of his ap-
prehension, mo danger can be snpposed t'? flow fri:i;r'l': this principlé.
“ These are the priniples of Jaw, ge tlemen, fo which I'call your
attention. Having done this, I'mlg}:t leave the cavise With yom,

were it not necessary, to take a brief view of some other parts of it
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niihhlifﬂ' ﬂlf evidence, 1 have no intention to gl}idﬁ' or interfere

th its just and natural operation upon your minds. I hold th s
privilege of the jury to ascertain the ','fa:'tsr 1 and ’:ﬁéin { fi]lu: e
to declare the law, to be distinct and. ind : dent. Spa; murf
terfere, with ini ndemensig. SR L e
i m’imls tﬁ'l_}" opinion on the testimony,  in order to influence
i ..u mcline {‘]li?éil.‘ way,, 1 should qel;_tainljr"&_t;ij')' out of

province of a judge, into that of an advocate. All whi hy'
conceive necessary or proper for me to do, i th :'EF f the
cause, is to call your attention to the ﬁui'ntsioi!“f 'tfl i H‘Pi g
cause may turn, state the ;lmmiuﬁnt testimony i‘?]. thqﬁ i t
may tend to -establish or diﬁpr{w;@ those uijlutlsl ‘Ee_ﬂrarﬁﬂ_ Whlﬂ'l:' .
rales by which you are to weigh testimon l:' T
- : ¥, if a contrariety should
heste f:ﬁlﬂ*lrl'f'!df.- Erl_-ll-lcwe you to form a decision according to your .
rnitléld EEE?L' “ﬂh.nut giving you to understand, if it can be a-"
ided, my own opinion of the subjectis. ,Where the in-
quiry is merely into matters of fact, or where the fa l{lll'm g
law can be ¢l iscrimi ; e R 42
clearly discriminated ; I should always wish the jur
;.:“lﬁ?:; the stand without being able to af.u:,@.ért'a\auin"E what 'théeu'};;;{
left entirﬁl;“:l:;::jl:?ﬂzhcsmtiﬂés iml?rhhe’ that their minds may be
g o s i b ) eigh the testimony and settle the
~ An important rule in the resent  trial is, 0 arge
murder or manslaughter, the killing 'I:::ingE L;hn?’isg:d'as?arg :gl‘f
the law presumes that the crime as. charged in the inmd;i:':tﬁiglii‘. 71'1 i
been committed, unless it should _appear by the evidence fa'; ﬂ? ;
prosecutor, or be shewn by the defendant on trial, that the".killg
J:Igm::.s under such circumstances as entitle him to justification of
- On the point of Killing, therg is no doubt in this case. The
young man named in the indictment, unguestionably came to his
death, by means of the discharge of a pistol by the defendant at
the bar., This part is confessed as well as proved. i

The great question in the case is, whether according to the facts
shewn to you on the part of the prosecution, or by the defendant.
an y reasonable, legal justification or excuse has been p:'n?cﬂ'—f
Whether the killing were malicious or not, is no farther a subejct
of inquiry than that if you have evidence of malicnj,al'thnﬂgh‘lhe
crime charged does not imply malice, it may be considered as pi-uv:
ing this crime, because it effectually disproves the only defence
which can be set up, after a killing is estahlisl}&ﬂ." '

From the testimony of several witnesses cxamined by the So-
licitor and Attorney Generals, it appears that on the day set
forthin the indictment, the defendant was in his office a little be,
fore one o’clock—that in a conversation about his quarrel with the
father. of the deceased, he intimated that he had been informed an
attack upon l]“n was intended, and that he was prepared.—That
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. a short time afterwards, he went down from his office, which is in
the Old State House, crossing State-street diagonally, tending to-
wards the United States Bank. That as he passed down his hande
were behind him, outside of his coat, without any thing in
them, is proved by the testimony of Mr. Brooks, who saw him
pass down, and by that of young Mr. Erving, who saw him when
the deceased approached, put his right hand in his pocket, and
take out his pistol, while his left arm was raised to protect his
head from an impending blow.

The manner of his going down upon *Change, the weapon
which he had with him, the previous intimation of an attack
which ke seems to have received, from Mr. Cabot or Mr., Welsh,
and the errand upon which he went down as stated by Mr. Ingra.
ham, are all circumstances worthy of your deliberate attention.

Passing down State-street, as before described, several witnesses
testify that the deceased, who was standing with a cane in his hand,
near the corner ofithe Suffolk buildings ; having cast his eye up-
on the defendant, shifted his canc into his right hand, stepped
quick from the side walk on to the pavement, advanced upon the
defendant, with his arm uplifted ; that the defendant turned,
stepped one foot back, and that a blow fell upon the head of the
defendant, and the pistol was discharged at the deceased, at one
and the same instant, Several blows were afterwards given and
attempted to be parried by the defendant, who threw his pistol at
the deceased, seized upon his cane, which was wrested from him by
the deceased, who becoming exhausted, fell down, and in a few
minutes expired.

This is the general course of the testimony ; the scene wasa
shocking one, and all the witnesses state to you that they were
exceedingly agitated. This will'account for the relation given by
Mr. Lane and one other witness, I believe Mr. Howe, who state
the facts so differently from all the other witnesses produced by
government, as well as by defendant, that however honest we may
think them, it is impossible not to suppose they are mistaken.—
Indeed, the Attorney General has wisely and candidly laid their
testimony so far as it differs from that of the other witnesses, out
of the case.

There is one witness, Mr. Glover, who states the transactions
somewhat differently from the other witnesses. He says, that hav.
ing expected to see a quarrel upon Exchange, in consequence of
the publication against the deceased’s father, in the morning, he
went there for the express purpose of seeing what should pass—
that he saw Mr. Selfridge éoming down street, saw young Austin
advance upon him, that he had a full view of both parties, was
within fifteen feet of them, that he saw a blow fall upon the head
of Selfrldge with violence, the arm of the deeeased raised to give

-
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a seeond blow, which fell the instant the pistol was discharged.
This is the only witness who swears to a blow before the discharge
of the pistol ; but he swears positively, and says he has a clear, -
distinct recollection of the fact ; his character is left without im-
peachment. If you consider it important to ascertain whether a
blow was or was not actually given before the pistol was fired, you
will inquire whether thereare any circumstances proved by other
witnesses whish may corroborate or weaken the testimony of Mr.
Glover.

On this point you will attend to the testimony of Mr. Wiggin,
who swears that he heard a blow as if on the clothes of some per-
son, that he turned, and saw the deceased’s arm uplifted, and a-
nother blow and the discharge of the pistol were together,

You will consider the testimony of young Erviug, who swears
that the left arm of the defendant was over his forehead, as though
defending himself from blows, when he saw the blow fall. You
will consider that all the witnessés but Glover, state, that the
blow which they saw, and thought the first, was a long blow a-
cross the head, that the blow, which Glover says was the first,
was a direct, perpendicular blow, and that he then saw the second

" blow, which was a cross one, as testified by the other witnesses.

If you find a difficulty in settling the fact of the priority of the
blow, take this for your rule, that a witness who swears positive-
ly to the existence of a fact, if of good character, and sufficient
intelligence, may be believed, although twenty witnesses, of equal~
ly good character, swear that they were present, and did not sce
the same fact. | The confusion and horror of the scens was such,
that it was easy for the best and most intelligent of men, to be
mistaken, as to the order of blows, which followed each other in
such rapid succession, that the eye could scarcely diseern an inter-
val. You will, therefore, compare the testimony of the witnesses,
where it appears to vary, attending to their different situation,
power of secing, and capacity of recollecting aud relating, and
settle this fact according to your best judgment, never believing a
witness who swears positively, to be perjured, unless you are ir-
resistibly driven to such a conclusion. Upon this point you will
also attend to the testimony of Mr. Fales, and of Mr. Osborne,
and Mr. Perkins Nichols, touching the testimony of Mr. Fales.

The counsel for the defendant seem, however, to deem it of little
importance to aséertain whether the blow was given before the
pistol was discharged or not, as there is evidence fram all the wit.
nesses, that an assault, at least, was made by the deceased, before
the pistol was fired. I think differently from them upon this-
point. When the defence is, that the assault was so violent and
fierce that the defendant could not retreat, but was obliged:to kil
the deccased, to save himself, it surely is of importance te ascer.
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‘tain whether the violent blow he received on his forehead, which
at the same time that it would put him off his guard, would satisfy
bim of the design of the assailant, was struck before he fired o
.nﬂtt r b ; v 3

I doubt whether self defence could in any case be set up, where

» the killing happened in conseguence of an assault only, unless the
assault be made with a weapon which if used at all; weuld proba-
. bly produce death. ' i |

When a weapon of another sort is used, it seems to me that the

. «effect produced, is the best evidence of the power and intention of

the assailant to do that degree of bodily harm, which would alone

: authorize the taking his life on the principles of self defence.

But whether the firing of the pistol was before or after a blow
struck by = the deceased, there is another point of more impor-

- tance for you to settle, and ?hﬂﬂt, which yon must make up your
.- /minds, from all the circumstances proved in the case; “such as the
. rapidity and violence qf the attack, the nature of ‘the weapon

with which it was pade, the place where the  catastrophe happen-

. ed, the muscular debility or vigour of the defendant and his pow-

er to resist or to fly, The point I mean is, whether he could

_probably have saved himself from death or enormous  bodily
- harm, by retreating to the wall, or throwing himself into the arms

of friends who would protect him. This is the réal’ stress of the
case.  Ifyou believe under all the circumstances, the defendant

.could have escaped his adversary’s vengeance, at the time ‘of the
attack, without killing him, the defence set up has failed, and the

« .+ dlefendant must be convicted.

If you believe his only resort for safety was to take the life of

- his antagonist, he must be acquitted, unless his conduct has been
<. such prior to theattack upon him, as will deprive him of the priv-
. -iledge of setting up a defence of this mature. It has, however,

been suggested by the defendant’s counsel, that even if his life had
not been in danger, or no great bodily harm, but only disgrace

. wasintended by the deceased, there are certain principles of hon-

our and natural right, by which the killing may be justified.

" Theseare principles which you as jurors, and I asa judge ean-
not recognize, Thelaws which we are sworn to administer, are
not founded upon them. .

Let those who chuse such principles for their guidance, erect
a court for the trial of points and principles of honour 3 but let
the courts of law adhere to those principles which are laid down

in the books, and whose wisdom ages of experience have sanction=

ed. I therefore declare it to you as the law of the land, that un-

. jess the defendant has satisfactorily proved to you, that no means

of saving his life, or his person from the great bodily harm which
was apparently intended by the deccased against him, except kill-

































