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In the Boston Traveller of January 22, 1839, the following
advertisement appeared :—

DOCTOR P. D. BADGER,

BOTANIC PHYSICIAN,

Gives notice Lo his friends and the public, that he has returned to this cily and
resumed his professional duties. The brilliant success which has always attended
his practice in diseases of every class and of almost every degree of malignity, is
the only evidence he desires to present to the public of the value of the medi-
cines he prepares, and of his skill in adminiztering them.

Doct. B. may be consulted st his office, 356 Washington-sireet, where he has
every convenience for medicated vapor bathing, or he will visit those who may

prefer it at their homes. ;
Various prnpq.n:.l,inrl; wilh directinns for usIng, c-n-n::tanl.ly for sale. Alsu o

general assortinent of Botanie Medicines and Shaker Herbs.
Boston, Jan. 22, 1830,

The intimation contained in this notice, that P. D. Badger had
“ reswmed his professional duties,” which implied that he was about to
practice, as he had done before he left the city, under the credit of
Dr. Thomson’s name and system, whereby the public might be de-
ceived and the Thomsonian practice be brought into disrepute, seem-
ed to require of Dr. Thomson a public statement that should effectu-
ally relieve him of all moral responsibility for any act of Badger as a
practitioner in his name, by using which so many persons, who other-
wise would never have been trusted with the medical treatment of a
single patient, have acquired an extensive practice and endangered
the public healih. With this view, Dr. Thomson had the following
notice published in the Traveller of Jan. 25, directly under that of
Badger, and as this was the third time it had been necessary to put
the public on their guard, it was done in rather strong language.

EEWARE OF [MTOSTORS.

Mr. Editor: Seeing in your paper a notice that P. D. Badger, Botlanic Physi-
cian, has returned to this city and resumed his professional duties, (not imposi-
tions;) eaid Badger has strove hard to sail under my flag for several years, both
in this city and Nashua, where he has been met with deserved contempt and put
down. He, finding himself not able te =ail under Thomsonian, has substituled
Botanic Physician, (not impostor.) 1 would ask said Dr. Badger a few ques-
tions. Did or did you not open a letter of mine, at 554 Washington-street, and
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agree to answer for medicine of fifty dollars, and have it ready for Wm. Kinsle
by ta morrow noon, which I discovered and answered my=ell? Did you not sell
and clear out to escape an indictment? Depend vpon it Sir, you are not yet out
of danger. You had belter clear agnin and hire some more Leclures written for
you to read to your imposed andience ; when questioned you could not answer
a word nor show a partiele of my medicine or antherity from me. When von
was advertised in Nashua, did you not clear out with the loss of several hundred
dollars, as your patients would not pay for your deceplions, as neither law nor
justice demands it? 1 say, beware of the man; also Clark and Wilder, who sail
under a Thomsenian flag in Pleasant-street. Also, H. Winchester and William
Johnson, Hanover-place, Dealers in spurions Medicines.

SAMUEL THOMSON.

Bostox, Jan. 25, 1839,

The first of February, P. D. Badger published the following in the
Traveller, under Dr. Thomson’s notice :—

A CARD.

Dr. Badger wonld give notice to 1dr. Thomson and the publie, that his ques-
tions shall be answered in due form and proper lime, and that before long.
P. D. BADGER.
Febrnary 1.

The only explanation he gave was the following libel on Dr. Thom-
son, which appeared in the TU'raveller of February 15.

NOTICE.

By the advice of friends, against my own impressions of what was due to pro-
priety and self-respect, 1 was induced to promise some days since. an answer to
the base insinuations against me, published in this paperby Dr. Shmue! Thom-
gon. In aceordance with that advice itwas my purpoge to publizh o series of
facts well authenticated, which would place the whole matter within' the reaeh
of every person disposed to investizite it. Forther' reflection hos but served 1o
strengthen my first impressions into firm conviction. [ cannot descend into a
newspaper conflict with Dr. Thomsen. The charses he has made against me by
implication, are false and libellous, and are dictated by a mean and [mw:udljr
apirit, mueh wore uwucomflortable and trovblesome to its poszessor, than to his
neighbors. The man of courage acts, bot never threalens,

F. D. BADGLER.

Feb. 12, 1230,

Soon afier this an indictment was found by the Grand Jury, who
hear only one side, upon the exparte evidence furnished by Badger,
and 15 as follows :—

COMMONWEALTH OF MASSACHUSETTS.

Suffull to wit : Atthe Municipal Court of the City of Boston, beaun and held -
en at Boston, within and for the Connty of Suffolk,on the first Monday of March
in the year of our Lord one thousand oight hundred and thirty-nine. The Jurors
for the Commonwealth of Massachusetls, on their oath present, That Samuel
Thamson of said Boston, Physician, on the twenty-fifih day of Janvary in the

ear of our Lord eighleen hundred and thirty-eight, malicionsly intending to in-
ure, defune, vilify and disgrace one Paine [). Badger of said Boston, Hotanie
*hysician, and te bring him into disgrace, contempt and infamy, and injure him
in and deprive him of, his business and practice as a Bolanie Physician, and sab-
jeet him 1o public proseention and indictment for fravd and dishonest conduet
and practices, and as an imposter and deceiver, and for other misdemeanors, and
to cav=e it to be believed, that said Badger was an imposter, and that he had
wrongfully opened a letter of eaid Thomson's and agreed 1o answer for medizineg
of filty dollars, and have it ready for one Willimn Kingsley, and that he cleared
out lo ezeape an indictment, and was stillin danger of an indictment, and that he
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hired Lectores to be written for him, and imposed on audiences, and that in con-
gequence of his deceiving his patients neither law nor justice would deinand pay-
ment from them, did at said Boston on said twenty-fifth day of said January, un-
lawfully and maliciongly eompose, write, print and puablish, and eaosze and pro-
care to be printed and publisized in a certain Newspaper printed in said Boston
and of extensive cireulation in said Boston, and throngh the said Commonwealth
of Massachusetts, ealled * American Traveller," acertain false, scandalovns, and
malicions libel of and concerning said Badger, which said lalse, seandalous and
malicious likel, among other things contains the following false scandalous and
malicions words, of and eoncerning said Badzer, that is to say,

Beware of imposters, (meaning that said Badger was an imposter.) Mr. Edi-
tor, (meaning the editor of said Newspaper,) seeing (meaning said Thomszon
seeing) in your paper (meaning the said Newspaper) a Notice of I'. D. Badger,
{meaning said Paine . Badwer) Botanie Physician, has returned to this eity,
{meaning said Boston,) and resumes his (meaning said Badger's) proefessional
duties, (not imposition) (meaning said Badger had resumed imposition) eaid
Badger (meaning said Paine 1. Badger) has strove hard to sail under my fla
{meaning said Thomson’s flag) for several years, both in this city (meaning a-t:ig
Boston) and Nashua, where he (meaning said Badger) has met with deserved
eontempt and put Bown : he findina hime=elf not ahle to sail nnder the Thomsonian
e has substituted Botanie Physician (not impester) (meaning said Badger was
an imposter) | (meaning said Thomson) would ask said Dr. Badger a few ques.
tions, did or did you (meaning said Badger) not open a létter of mine (meaning
‘said ‘Thomson's) at 554 Washington.street, and agree 0 answer an order for
medicine of fifty dollars, and have it ready for Mr. Kingsley by te-morrow noon,
{meaning that said Badger did dao so) which | {meaning eaid Thomson) discov.
ered and answered myself, did you {meaning said Badger) not sell and clear out
to escape an indicbtment, (meaning an indictment for some eriminal misde-
meanor,) depend upon it, Sir, (meaning said Badger) yon (meaning said Dadg-
er) are not yel out aof :Ianger; (mean'mg that said Hadger was in danger of in-
dictment for same eriminal offence) you (meaning said Badger) had better clear
again and hire some more Lectures written for you to read to your (meaning said

ader's) imposed audience, (meaning said Hadger had Lectures writlen for him
and he fmpezed on the andience and those who heard him ) When you (mean-
inz snid Badzer) was advertised in Nashuoa, did you not elear sut with the loss
of several hundred dollars, as yvour (meaning said Badger's) patients would not

v for your deception, as neither law nor justice demands it, (meaning said

mer had deceived his customers and patients, and law and justice wnufd not
demand payment of his elaim and charges from them.) 1 (meaning gaid Thoem-

son) say beware of the man, (meaning said Badger. )
i SAMUEL THOMSON.

to the great seandal, disgrace and injury of the repulation, charaeter, business,
pains and profits of said Badger, and Lo the great injory of his feelings, and great
anxiety of his mind, and against the peace and dignity of said Commonwealth.

A true Bill,
T, W, LEWIS, Foreman of the Grand Jury.
SAMUEL D. PARKER, Attorney of Commonicealth.

The following specifications of the grounds of defence were filed
for the Defendant by his Counpsel, in pursuance of a rule of the Court,
which requires that when the truth is plead as a justification of a libel,
the Defendant shatl file specifications of all he expects to prove.

COMMONWEALTH OF MASSACHUSETTS.

BUFFOLK 55.

Mezieirar Covsr or tae City oF Bostox,
: Murck Term, 1839,

COMMONWEALCTH vs. SAMUEL THOMSON.

Specification of Difendant’s Defence.

The Defendant expects ta prove—That the said Thomson is the author of a
Systeni of Medical Practice, founded upon principles original with himselF,

e ——
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which is of great value to the public, and a source of great gain and honor to
the said Thomson. :

That the said System of Practice has _h-t:l:m]la widely known, and _has t!w OOTE-
fidence and support uf’fgrem numbers of individuals, ameng the Medical Faculty,
and every other elass of individuals in the community.

That Paine D. Badger has repeatedly counterfeited the medicines, prepared
and sold by the said Thomson, and sold such counterfeited preparations, falsely
pretending that they were medicines prepared and Eu!llﬂl‘j:&tll by the said Thom-
son, and that he, the said Badger, was licensed by the said Thomson to sell and
administer them.

That the said Badzer, by numerous frandulent pretensions and practices, has
induced a great number of persons to believe him to be an authorized Agent of
the gaid Thomson, and to purchase of him, the said Badger, spurious and dele-
terious compounds for medicines prepared by the said Thomson, or by his autho-
rity ; thereby bringing great odivm, injury and disgrace upon the said Thomson,
and his 3{smm of' Medical Practice.

That the said Badger has falzely pretended to be a Practitioner of Medicine
under the authority of the said Thomson, and by such false pretence has admin-
isteéred his own counterfeit and spurious medieines 1o numerous persons, where-
by said persons have been greaily injured, and said Thomson’s System of Medi-
cine brought inte disrepute.

That the said Badger never was authorized by the said Thomson to prepare,
or sell, or administer lis, the said Thomson's, medicines,—and that all the pre-
uﬂnsinrﬁ?_nf the said Badger in this beball are fraudulent, and an impesition upon
the public.

That the said Badger has, for several years, both in this City, and in Nashua,
New-Hampshire, impesed himself upon the public as a regularly authorized
Thomsenian Physician; that in both places his false pretensions have been pub-
licly exposed; that he, the gaid Badger, has left each place in consequence of
such exposures, and having lost the confidence of the people ; and that individ-
uals, upon whom his deceplions had been practised, refused to pay his charges
against them.

That the said Badger has recently, in consequence of being unable longer to
praclise his deceptions under the name of Thomsunisn Physician, substituted
that of Botanic Fhysician.

That the said Badger still continues Lo sell spurions and counterfeit medicines,
fa.l:e]y pretending that they are the said Thomszon's medicines,

That the said Badzer, at 554 Washington-streel, opened a letter directed to the
said Thomson, which was an order for medicines, to the amount of fifty dollars,
and ngreed te have the said medicines ready for the MESSENger, i Me ﬁ,ingﬂu}-,
'gj" lhl!_llfnﬂlt- day at noon, which letter the eaid Thomson afterwards answered

imself,

That the said Badger left Boston, and went to Nashua, N. H. fo avoid an
indiciment.

That the said Badger procured some Lectures to be written for him, upon the
gnid Thomson's System of Medicine, and afterwards delivered said Leetures as
his own composition.

That _thﬂ said .Bﬂdg"-"r: when his deceptions were made known in said Nashua,
by public advertisement, lefl said place, with a loss of several hundred dullars,
his patients refusing to pay his hi'lig against them.

That said Badger never had any medicine or authority whatever from the
said Thomson, Filed by

J. P. HEALY, . : :
Mancn 25, 1839, torney of said Samuel Themsen

In the Municipal Court April 10, the Trial commenced before a
Jury—Anranan T. Lowe, Foreman, Winian Jenxines, Freper-
1ck Lincorn, Moses MinLer, Ezera F. Newnarn, Joux F- Pay-

sov, Wi, J. Suape, Avvan Swivser, Epwarp A, Vose, Hexey -

R. WiLLiams, Joun T. Warp, Joux Bexsow.

The Case was opened by 8. D. Parker, Esq. Commonmwcalih’s
Attorney. The publication, he said, was admitted by the defendant,

--‘-‘_\_‘-"‘--\_______-._- il F
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who set up as a justification, the truth. The Government were only
bound to show that the publication was made by the defendant, and
that it was libellous, and this inade out the case for the prosecution,
unless it was shown to be true, and to have been published with good
motives and for justifiable ends. The law of libel, by which this
offence was made criminal, was derived from the Common Law of
England. It had often been urged as a reproach upon that law that
it went upon the maxim, the greater the truth the greater the libel.
T'his was the doctrine of the Common Law and was so held in this
State until 1826, when the late Andrew Dunlap, Esq., a distinguished
advocate for the liberty of the press, introduced a bill in the Legislature,
that in prosecutions for libel the defendant may give the truth in justi-
fication, provided he also shows that it was published with good mo-
tives and for justibable ends. [Chap. 133 Revised Statutes.] Dut
instead of a reproach to the law, the old maxim * the greater the
truth the greater the libel,” showed the good sense of the Commeon Law,
becanse the ground of the offence was that these publications provoked
ill blood, and tended to a breach of the peace. A publication expos-
ing another to ridicule and contempt, was much more likely to lead to
a breach of the peace, if it were true than if it were false, because if
true, there was no remedy by a civil suit. DBut in that respect,
whether wisely or not, the Common Law of libel had been changed
by Statute, and it was now a good defence to show the truth, if pub-
lished with good motive, and for justifiable ends. Otherwise, though
true, it would still be a libel, if the motive was not shown to be good.
Thus, if a eriminal act in early life, of which the person had repented,
should be wantonly exposed, it would be a libel, though the publica-
tion were literally true. The burden of proof, both as to the truth
and the motive, was on the Defendant, and the Government was only
called on to prove the publication, and that it was libellous in its na-
ture, which put the party en the defence.

Mr. Parker stated to the Jury that a libel is a eriminal offence at
Common Law, and is expressly recognized as such in the Statute
Laws of this Commonwealth. He expressly referred to the 28th See-
tion of the 82d Chapter, and the 10th Section of the 86th Chapter,
and more especially to the 6th Section of the 133d Chapter of the Re-
vised Statutes, and alluded to the Statute of 1826, Chapter 106.

Libels were considered criminal for two reasons; first, from their
invariable tendency to breaches of the peace, assaults and batteries,
duels, assassinitions and blood-shed. The pavements of State-street,
in our awn city, had been stained with human blood, and instant
death had there occurred in the case of the late lamented Charles
Austin, in conséquence of a rencontre caused by a Libel. The sec-
ond reason is, that the Constitution says, “ every subject of the Coms-
“monwealth ought to find a certain remedy, by having recourse to the
“laws, for all injuries and wrongs which he may recéive in'his per-
“* gon, property, or character. [Ie ought to obtain right and justice
“ freely, and without being obliged to purchase it.” Now if a pauper,
or man deeply insolvent, could have the control of some printing
types, and should publish, whenever he pleased, false and -malicious
libels against-a man or woman, a civil suit against a worthless indi- -
vidual would be no -certain -remedy for-a wrong done to character, .
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under such ecircumstances. The institution of Government was ta
prevent breaches of the peace, and to give protection to itadix’idqals
against personal wrongs and injuries.  llence the law makes libelling
a criminal offence, if attended with malice, and the truth alone eon-
stitutes no defence, but there must be good motives as well as truth.
Such s the law now in every one of the United Btates.

This libel was published first on the 25th Janvary 1838, and con-
tinued for two months, and there were express orders to publish it in
the Traveller (newspaper) always under Badger's.

Mr. Parker said that he was unacquainted with the Thomsonian
System, which formed the subject of the controversy between the
Defendant and the Prosecutor. It might be a valuable system, and
by many citizens it was believed tv be a great discovery, and
a great blessing to mankind. Dr. Thomson might be fully enti-
tled to protection in his discoveries against impostors assuming
to practice under his name, but if, in doing so, he published a
libel, he must be held answerable for it. e regretted that Mr.
Badger had resorted to this prosecution instead of going to the
Courts for civil redress, which might have been given him, if he
were injured. He had so advised him when he proposed to make his
complaint to the Grand Jury, and as this was a personal matter be-
tween the two, in which the public were not directly interested, and
as Dr. Thomson was fully responsible for any damages that might be
recovered, he should have preferred to have seen it take that course.
But the complainant saw fit to go to the Grand Jury, where he swore
that the libel was not true, and the Grand Jury, to the best of theit
knowledge, supposing it not to be true, found a bill of indictment.
The Defendant setting up the truth in justification, had in fact put
the prosecutor on trial, aud if he made out all the allegations in the
libel to be true, and that it was published with good motives, it would
amount to a justification. If the specifications were made out in the
defence, it covered the whole ground, otherwise the Jury would be
bound to find a verditt against the Defendant. Mr. Parker then pro-
ceeded to call the witnesses for the prosecution.

Paive D. BabcEr was put upon the stand, and questioned by Mr.

Parker whether the siatements contained in the alleged libel were
true ; to which he answered in the negative. Mr. Parker observed
that he had no farther questions 1o ask.
: Myr. Badger. 1 'spose squire Parker, from the nature of the case,
it would be proper to go through and give a detail, but Dr. Clark is
called as an evidence, and got to go out of town ; and as [ expect the
I,ea,rne:% counsel will want to examine me pretty close, 1 should like to
have him called first.

WirLiam Clmmr. then took the stand. He said, Mr. Badeer came
to my house in Hanover-street, in order to show me a letter he had
got, directed to Dr. Samuel Thomson, It was open. Badger asked
me to give it to Dr, Thomsen, which I afterwards did. I do not know
¥Ilmt Dr. Tll.ﬂ_l'ﬂS:}T! did with it. It was an order to Dr. Samuel

1omson for medicine. Dr. Badger wanted the medicine sent to his
place, 554 Washington-street, to give it to the messenger. He said it
would bé more convenient to deliver it there, and he wanted me to

gend the medicine there 1did n
g ot do so, but the | ;
Thomson, whose agent I then was, g et

e A Ll N
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Cross examined. Dr. Thomson boarded with me at that time. He
and Badger were at variance, and Dr. Thomson would have nothing
to do with Badger's medicines. He called him an impostor, for using
his name and imitating his medicines, without authority. The letter
was delivered to me by Badger, opened. It appeared to have been
sealed. Badger said it was an order for medicine. There were books,
and medicines and directions, sold as family rights, by Dr. Thomson.
The medicines were patented, and I suppose Badger had no right to
sell them. Ile did not have the books to my knowledge. Badger
said that after the letter was broken open, he found it belonged to Dr.
Thomson. 1e said it was opened by somebody else, by mistake, be-
fore it was given to him. I am positive the outside of the letter was
directed to Dr. Thomson. Dr. Thomson was angry at the conduct of
Badger, when I gave him the letter brokea open. 1 do not know any
thing of Dr. Badger’s practice at his Infirmary. He was once sick
himzelf and sent for me. 1 do not know why Badger could not ecure

“himself, but he might be too sick to do it. T'he object of the family
right is, that he who has it shall know how to administer the medi-
cines himself.

Being asked if he cured Badger, when sent for, with his (B.'s) own
medicines, he replied, I did not like to try Badger’s medicines upon
himself. Dr. Thomson cried out against them, and I carried some of
the genuine, which I administered. T differ from Dr. T'homson now.
Was his agent then, but am not now. I compound my own medicines
and sell them as * Thomsonian.” The Judge of the Supreme Court
has decided so, and I call them Thomsonian. T am the Clark refer-
red to in the notice published by Dr. Thomson. I sell my own
Thomsonian medicines and keep a Thomsonian sign.

=

Carvrox Coprerr, for the prosecution.  TIn the fall of 1835 I was
Emplu:.rcr] by Badger, at the Thomsonian Infirmary, 554 Washington
street. A bageage wazon stopped at the Infirmary, and the teamster
brought an order for medicine. The teamster opened the letter and
wanled to know if we sald Thomzonian medicine. [ told him we did.
He read over the articles and asked me if he could have them. I said
yes. He wanted them to be ready the next day at noon, when he
would eall. 1 said he should have them. Afer he had gone, T hap-
pened to turn the letter over, and saw Dr. SBamuel Thomson, Pleasant
sreet.  Dr. Badger was up in the steam room. I went up to him and
showed it, and he said he would go and carry the letter to Dr. Clark.

Cross examined, It was about 8 or 9 o'clock in the forenoon, and
sometime in September or October, 1835, when the letter was brought
by the teamster. In regard to the prosccution Badger was threatened
with, it was in September or October, when the letter was brought,
and Badger sold out to Mr. Magoun in May, and left the city in July.
I have heard it verbally said that he would be prosecuted. Do not
think I heard it till he went away. I received a letter from Badger
afier he left Boston, when I had moved to Hopkinton. It related to
the conduct of Badaer at Beston. [le spoke of a prosecution he had
been threatened with before he left Boston.

I was not a partner of Badger in the Infirmary. He had so much
business to do I bought him out as to his Variety Store, which I kept

2
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at the Infirmary. 1 was Badger's agent and put vp medicines for him
in his absence.

What was the sign of the shop !

Ans. 1 rather think the sign was *° Thomszonian Infirmary.”

Have you any doubt about it 1

Ans. Do not know that I have.

How long was the sign?

Ans. It might be twenty fect.

How large were the letters ?

Ans. They might be eleven inches.

Was Badger an agent of Dr. T'homson 1

Ans. He had no authority from Dr. Thomson. 1 never owned the
tedicines in the shop, only the groceries. 1 bouglt out Badger in
the Variety Store, six weeks before the teamster brought the letter.

Were you an agent of Badger's, or did you share in the profis ?

Ans. I assisted him in his absence.

Were you paid for vour services, or did you receive a portion of the
profits of the sales?

Ans. I boarded with Mr. Badger, and we settled the board.

Did the board pay for your services?

Ans. Not always.

Did you in settling the board pay Badger or he pay yon a balance !

Ans. Sometimes one way, sometimes another.

Don’t you know then whether you Lad so much of the profits or se
much per month?

Ans. Sometimes he paid me and sometimes T paid him.

Then he did pay you sometimes over the board ?

Ans. Yes.

Then did not your receipts depend en the profits and pot on wages!

Ans. 1 suppose they did.

Counsel. 1 suppose so too.

Mg. Rice. Keeps the books of the Traveller office.  The adver-
tisement inserted in that paper, he received from Dr. Thomson, with
orders to insert it under Badger’s, to be continued two months il the
- other was. In the manuscript it read Mr. Kinsley. It was printed
Wm. by mistake. Afier that Mr. Badger had a card put into the
"Traveller promising an answer.  Afierwards he came with another
.advertisement, declining to reply.

Lross examined. Witness did not objeet to insert the advertisement
of Dr. Thomson on the ground that it might be libellons, and made
no such intimation to him.

Paine D. Bancer, (the prosecutor) now took the stand.  Mr. Par-
ker adked him if the article published by Dr. Thomson was true or
false.

Ans. It is false and libellons.

Mr. Parker. 1 shall decline going any farther, the witness is
“yours. _

Mr. Badger was then cross examined, and went into a very long de-
fence of himself.

I keep an Infirmary. I have for sale every article which Dr. Thom-
son recommends in his book. I prepare them myself and have them
labelled “ Thomsonian Botanic Medicines.” I purchased Dr. Thom-
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son's book and a family right, in 1233. In 1835 bought out Dr.
Brown's Infirmary, No. 554 Washington street. Do not know that
Brown was an agent of Dr. Thomson at the time. Never saw any
authority for it from Dr. Thomson, except the family right, which
Brown published in a book. I never had any amhority from Dr.
T'homs=on ; but my lawyers, Messrs. Fisk and Rand, gave their opin-
ion that I could use the Thomsonian Infirmary and medicine. After I
bought out Brown, I advertised in the Boston Daily Advocate, pure
Thomsonian medicines, T'homsonian Infirmary. Thr. Thomson threat-
ened to prosccute me for selling my medicines as Thomsonian. In
1836, 1 made a proposition to seule with Dr, T'homson. He demand-
ed 400 for damages, or 1o leave it to a rule of Court.

Witness here read a letter he wrote to Dr. Thomson or kis agent,
offering to make compensation (o zettle the future and the past. Made
this proposition in Feb. 1536.  The reply of Dr. Thompson's agent
was to refer it, which I declined, because it would leave trouble
ahead, and weuld not seutle any thing for the future. I had several
conversations with Dr. Thomson. e threatened prosecution if I did
not pull down the sign.

In regard to the letter (ordering mediciae, &c¢. addressed to Dr.
Thomson) I never opened 1. The letter was handed to me, up stairs,
opened, and 1 carried it to Mr. Clark and wanted the medicines sent
up to my shop, to accommedate Dr. Thomson. I was threatened
about the letter. After that [ sold out to Mr. Magoun and went to
Nashuva, N. [f. Gave four lectures there, and fell into practice and
set up a Thomsonian Infirmary. I got more patients than all the
medical practitioners. 'I'hey had little to do, while I had as much as
I could attend to. Dr. Mornill kept an Infirmary there. At first I
had an understanding with him. 1 was doing well till Dr. Thomson
- sent word to advertise me, and then 1 lost my practice. While in
Nashua, I wrote a letter to Capt. Cobbett of Ilopkinton, in which it
was stated they thought of prosccuting me about the letter. I had
my medicines ground by Mr. Fessenden. Ordered him to give no
medicine inferior to Dr. Thomson’s.  Did wet tell Fessenden to imi-
tafe Dr. Thomson’s medicines, but to grind mine as he ground Dr.
Thomson's. Am positive I did not tell him to imitate the medicines
of Dr. Tkomson. Never told Fessenden to color the cayenne so as to
look like that uvsed by Pr. Thomson. Did net understand that Dr.
Thomson’s was eolored. 1 had the Narrative and Guide published by
Pr. Thomson. Have seen a book called Learned Quackery, pub-
lished by Dr. Thomson, but never tried to get a libel against him till
now. L called my medicines ** Tromsonian,” but on afl the labels
it read * prepared by P. I). Badger.” Since I came from Nashua I
have told patients that I was not Dr. Thomson's Agent and did not
sell his medicines. Cabnot recollect the name of any patient I told
so before I left Boston. Dr. Thomson published a notice of me in
Nashua. [One notice, which was here read (o the Jury, stated that
Badger never purchased or procured his medicines of Dr. TthSﬂ[&:
that by assuming to be a regular Thomsonian practitioner he impair-
ed the confidence of the public in the system, but that he was wel-
eome to pursue his own practice if he would not make Dr. Thomson
responsible by using his name.] Another notice is as follows :—
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NOTICE TO THE PUBLIC.

I~ As complaints almost daily reach me against the practice of F. IN. Badrer,
Nashoa, M. H., respecling him as using spurious and delelerious articles as
i Thomsonian medicines; " ignoranily, and of course, injudiciously, applying
steam, dce.—the public are therefore informed that said Badger is not and never
has been an agent for, or had the least authority from me, whatever, to practice ;
and if he is still unsuccessful, and the cause of injury, by his practice, the Lad
gucoess or injury cannel justly be attributed to Thomsonism ; becauze he does
not procure any medicines of me or of my preparing, and does not, to my knowl-
edge, know any thing of my system of practice. SAMUEL THOMSON.

csTox, July 1837,

After this notice I lost my practice, and sold out and then came
back to Boston.

Q. What conversation did you have with Mr. Fessenden about the
prosecution?

A. I asked Mr. Fessenden just before I came back, if he thought
Dr. Thomson would proseccute me. lIle said he did not think he
would trouble me if I dropped the Thomsonian, and did not use his
name. My sign now is Botanic Infirmary.

Q. Do people call for the Badger medicine at your shop, or what 7

A. They call for the Thomsonian medicine. 1 tell them I can sell
the pure Thomsonian mediciues.

Q. Do you not use the Thomsonian labels on your medicines which
you sell now ? :

A. There are labels that say Thomsonian. After he published me
I did not take the labels off. I purchased the labels of Dr. Brown
and put them on to my medicines. Dr. Thomson found fault with me
for selling my medicines under his name. Belore I left Boston, he
threatened to prosecute, and he would put me down. He had got
money and-I had not, and he was determined to carry it out and put
me down, if I used his name. Ile told me several times to pull the
sign down of Thomsonian Infirmary. This was in the fall. I kept
the sign up, and left it when I sold out to Mr. Magoun, and went to
Nashua. I was in a good practice there, till Dr. Thomson published
me. Large handbills were circulated, telling the people I was not a
true Thomsonian, and I found it impossible to attend my patients. I
swapped away my house and lost several hundred dollars. The pa-
tients refused to pay me in consequence of Dr. Thomson's advertise-
ment. They said they would club together and stand a law suit if I
sued them, and refused to take my medicine. Thomson said they
were not obliged to pay me, because I had deceived them. After this
notice, I published an advertisement that 1 had nothing to do with
Dr. Thomson. Did not publish any such notice before. My patients
refused to pay me several hundred dollars, because they said Thom-
son called me an impostor, which I was not. I was charged with
gulling the people, and my Infirmary was called a gull trap. Most
all Dr. Thomson’s agents are charged with being impostors. Most
:a,ll the Infirmaries in Boston have run down on that account, Dr.
Thomson wants to monopolize it all to himself. There is not nigh as
many Infirmaries as there used to be. It has got into a snarl by the

E)oc:.ar being so harsh with us, and the people don’t know who ta
rust.
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Q. What right had you to complain of Dr. Thomson, when you
never had any authority from him to make a profit out of his dis-
coveries ! .

A. I bought a Pamily Right and the Guide to Health.

Q. What authority did that give you to use Dr. Thomson’s credit
in vending the medicines?

A. I will tell you, Syunire. IHere is the agreement—Read it. Wit-
ness reads as follows. [Page 4, New Guide to Health. ]

AGREEMERNT.

The subscriber who * is the dizscoverer and proprietor of the system of medical
practice contained in this work, agrees to give, whenever applied to, any infor-
mation that shall be necessary to give a complete understanding of the obtaining,
preparing and using all such vegetables as are made use of in said system, to all
those who purchase the right.”

[Here the witness stopped, and said that was his authority. He was told to
-read on, which he did as follows | |—

And the purchasers in consideration of the above information, and also what is
contained in this book, agree in the spirit of muoteal interest and honor, not to
reveal any part of gaid information, to any persen except those who purchase the
right, to the injury of the proprietor, under the penalty of forfeiting their word
and honor, and all right to the use of the medicine. And every person whe pur-
chases the right is to be considered a member of the Friendly Botanic Sociely,
and entitled to a free intercourse with the members for information and friend
assislance. SAMUEL TIHOMSON.

It was here stated that sufficient time had been occupied with the
witness, but he insisted vpon going on—and proceeded.

As to the Lectures Dr. Thomsor charges me about, I wrote the
Lectures intending to deliver them, and handed them to Squire Healy
to gpramatize. Being asked in whose hand writing the Lectures were,
says—the corrections were in Squire Healy's hand writing. He
thought some ideas might be altered, and I pasted it over with what
he wrote. 1 delivered the Lectures at Milbury, admission 12 1-2
cents. I had a conversation with Mr. Fessenden after I lefi Nashua,
and thought of going to some place. Asked him whether, if I came
to Boston, Dr. Thomson would prosecute me about the letter. 1 now
sell Botanic Medicines and Shaker Herbs. I sell every T'homsonian
medicine I did when here before,

. Do you sell a syrup, and what do you call it?

A. I make a syrup, and call it * Thomsonian Alterative Syrup."
Do not know I have sold it to any one here. I sell no poisons.

Q. Are there not vegetable as well as mineral poisons, and do you
not sell such? |

A. I sell Mandrake. The Medical doctors buy it of me. I use
the Blue Flag in the alterative syrup.

Q. Were you ever threatened with an indictment for injury to your
patients in Boston 1

A. T was threatened with indictment for injury to persons’ health
before I went to Nashua, but I should like they would have tried it,
and I would have shown that my patients were cured more than the
Medical doctors did theirs.

Q. In your Card published in the Traveller you promised to give a
series of facts to answer Dr. Thomson's notice; why did you not do so?
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A. I went to the lawyer and he advised me to go to the Grand
Jury, and | wanted to save the expense, as 1 could not afford it as
Dr. Thomson could.

@. What lawyer gave you that advice?

A. Bquire Choate.

Mr. Parkenr here closed the evidence for the Prosecution. [He
said he was not bound to prove the Libel false until the Defendant
had shown that it was true, but he had put Mr. Badger on the stand
to give him the opportunity he wished, to state his own case.

J. P. Heary opened the defence as follows:—

The defendant in this prosccution is the author of the System of
Medical Practice, which bears his name.  His system, sneered at and
ridiculed as it may be, is, as we shall prove to you, of great value to
mankind. The evidence is conclusive that important, and ofientimes
almost incredible, cures have bzen wrought by its agency. It has no
affinity whatever with the thousand species of quackery, which are
rife at the presext day. Itdoes not offer you, as a sovereign remedy
for every disease, a single mysterious compound, the ingredients of
which are known only to him, who puts them together—trusting for
its patronage only to a concealment of its real nature, and the cred-
ulity of its purchasers. On the other hand, you are presented with a
well digesied system, based upon philosophical principles, upon a
careful study of the structure of the human body, and the laws of its
existence ; the results of a close, practical investigation of nearly half
a century, on the part of its founder. The causes of disease, and the
means of its removal, are fully explained. The whole system—its
philosophy, its remedial agents, every thing that appertains to it—is
taid open for public inspection. It leads you not a single step in the
dark. It seeks no advancement, further than it carries with it your
conviction of its utility. It makes its appeal to your reason, and
craves to be subjected 1o every test, by which trath may be discovered.

As prool, Gentlemen, that the Thomsonian system is valuable, and
entitled to respect and the protection of the law, allow me to state, that
it has spread itself over the whole length and breadth of our country;
that it now numbers as its friends and patrons about three millions
of people ; among whom may be found many of our most distinguished
citizens of every class and profession.

No adventitious circumstances have brought this system into notice,
or given it a temporary popularity. ©n the contrary, departing, as it
did, from the established order of things, and aiming at the introduc-
tion of an entirely new method of treating disease, it has necessarily
been obliged, in its progress, to encounter every obstacle, which eould
be thrown in its-way by prejudice, interest, and honest fear that it
would prove to be a dangerous experiment upon human life. All
these impediments it has met and surmounted ; and while its author
yet lives, established itself in the favor of one-sixth part of our whole
population. 1 put it to you, Gentlemen, to say, whether a system,
having no intrinsic worth, could, under these embarrassments, have
made a similar progress ?

These remarks are to be applied to this system, as laid down by its
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venerable father, and as administered and practised upon by him, and
those who have derived their instruction from him. That it would
deserve this reputation, or be productive of these beneficial results, in
the hands of men, wholly ignorant of its fundamental principles, is not
pretended.  Experience has proved that it may, in such hands, be
made an instrument of evil; and it was to apprige the people of this
fact, and to put them upon their gnard against imposition, that the
advertisement was published, upon which this indictment was
founded,

It will appear to you, Gentlemen, in the progress of this trial, I
think, that the complainant in this prosecution has no just cansze of
complaint that he has been tieated with some severity.  His whole
career has been marked by the most flagrant outrages upon the rights
of my client, and by fraud and deception upon the public. We shall
show that he commenced his operations as a physician in this city, in
the year 1835. He opened an lnfirmary, at that time, at No. 554,
Washington-street, professedly under the auspices, and with the ap-
probation, of Dr. Thomson ; but in truth without ever having consult-
ed him wpon the subject, or having obtained permission to use his
name, or make sales of his medicines. He advertised his establish-
ment in a manner calculated to carry out the deception, and placed a
sign over his door, bearing in great capitals this inscription—
“ THOMSONIAN BOTANIC INFIRMARY.” By means of
these false signals many were decoyed thither, under the supposition
that they had found the head quarters of Dr. Thomson himself.
Badger's mal-practice here was ofien made a subject of complaint to
Dr. ''homson ; and the reputation of the system was suffering from
his unskillfuhress, and prescriptions of spurious and unauthorized
medicines. Dr. Thomson repeatedly remonstrated against this course
of proceedings on the part of Dadger, requesting and requiring him to
pull down the Thomsonian colors, and to stand before the public upon
his own merits ; but these remonstrances were unheeded, and the im-
position resolutely persevered in. Resort was then had, and with
considerable effect, by Dr. Thomson, to advertisements in the news-
papers, and otherwise, cautioning the public against these deceptions.
About this time, a letter addressed to Dr. Thomson, being an order
for Thomsonian medicines and books, was brought to Badger’s place,
and opened, and answered, so far as it could be answered by Badger,
he not having the means of procuring the books ordered. For this
daring act, he was threatened with a prosecution, and to avoid it he
sold out his establishment, and went to Nashua, in the State of New-
Hampshire. At that place he renewed his deceptive course of con-
duct ; advertised as he had done in Boston ; delivered Lectures upon
the Thomsonian system of practice, which he had procured to be
written for him; represented himself as a duly authorized agent of
Dr. Thomson; and sold spurious and deleterious compounds for
medicines prepared by Dr. Thomson, or under his direction. His
practice was signally unfortunate, and both himsell' and the system he
pretended to represent, were brought into disrepute.  His deceptions
were then exposed at that place; and he in consequence was obliged
to take his leave of it. The people, who had been duped by him,
andignant at the imposition which had been played off upon them,
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refused, almost without exception, to pay any of his charges for medi-
cine or advice. It was natural and proper that they should do =o.

Broken up and put down at Nashua, the complainant is next found
in Boston again, advertising that he has resumed the practice of his
profession. In truth he had done so. He was again selling medi-
cines, bearing the Thomsonian stamp, which are wholly unknown to
that system. Under these circumstances, seeing the people deceived
and injured, and his own system brought into disgrace and contempt
by an impostor, what was the duty of my client? To expose the
villany, and save the public from his depredations, is the answer of
reason. He did so; and for doing it, Gentlemen, he is now brought
before you as a criminal. In making this public exposure he believed
he was discharging a solemn duty. He saw the health of his fellow-
citizens made the sport of ignorance and deception, and he gave them
a timely caution. He did right. He could not have remained silent,
and preserved a quiet conscience. The well-being of the community
was the object he had in view, and he is willing that community
should judge of his motives and conduct.

While it is claimed for my client that he acted from higher consid-
erations than those which relate merely to himself, and he published
the alleged libel from a conviction of his moral obligations to society,
he wonld not conceal the fact, that something of personal feeling en-
tered into his composition. How could he be wholly unmoved ?

Look, Gentlemen, upon his hoary head and care-worn face. See
the infirmities of age rushing upon him, and his strength wasting
away. That head has grown white, and his energies have been ex-
pended in forming, maturing and perfecting a system, which he be-
lievez will live forever, and which he expects will bear his name in
honor down to future generations. Can he see that system, valuable
as he holds it to be, and the product of a long life of severe labor and
study, marred or disgraced, with indifference? Ie does not pretend
it. He claims an interest in what he has produoced, and asks at your
hands, Gentlemen, so much protection, and so much only, as the
merits of his discoveries, and the purity of his motives justly entitle
him to.

TESTIMONY FOR DEFENDANT.

Rurvs B. Kinsiey—Is a carrier and drives a baggare wagon be-
tween Newport and Boston. Recollects leaving a letter directed to
Dr. Samuel Thomson, at the Thomsonian Infirmary, 554 Washing-
ton-street. It was in I836; cannot siate the time, but am positive it
was sleighing. I came into the city on runners. The letter I was
told was an order for Dr. Thomson’s Medicines. 1 saw the sign up
“Tromsoxtan Inrinmanry,” and supposed it to be Dr. Thomson’s
residence. T gave the letter to some one in the shop, who apened and
read it, and said T could have the medicines the next day at noon. 1
did not open the letter. Am positive I did not open it. The letter
was done up, but cannot say whether it was sealed. 1T left the letter,
and called the next day and got some of the medicine at the same
place. They never infarmed me at Badger's shop that I had come to
the wrong place, nor told me where I could find Dr. Thomson. I
supposed it was all right. Something was said about not having the
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books. I went back to Newport, and the next week I ascertained I
']'iiﬂ.l] been to the wrong place for the medicine. I then went to Dr.
T'homson’s Agent in Congress-sireet and got the medicine and the
books. I never went to Dadger's again. People have repeatedly
sent for Thomsonian medicine by me since, and I always went to Dr.
Thomson.

Cross examined by Mr. Parker. 1 never open an order for goods
directed to other persons. I did not go up stairs when I delivered the
letter. Do not recollect whether I saw Badger. Cannot say it was
Caobbett (who presented himsell to witness,) who took the letter, but
whoever took it opened it. I did not. It was directed plain to Dr,
Samuel Thomson. Don’t remember Pleasant-street being on it. It
was found out, after I went back, that [ had not got the books, and
that there was something wrong, and [ brought an order, a week or
two after, and got the articles wanted, of Dr. Thomson, in Congress-
street. I understood that Badger had- got the medicine he delivered
to me, in Congress-street.  Whatever 1 got at Badger’s I paid for
when I ool it. [ think I got a bill there when I took the medicines.
I think I got them for Dr. Gardner of Newport. When orders are
directed to me [ get the articles mysell.  When directed to others, I
do not examine the orders, but leave them with the persons and take
what they give me to carry. I am sure I got some medicines at
Badger's the day afier I leflt the letter. I can’t be mistaken. I got
something there to earry back, but can’t recolleet what the package
was. It was not in the Variety Store, but in the place where they
sold medicines. When I went back (1o Newport) I found I had not
got the books, and some medicine was wanted. I then, about a week
after, when I found the mistake, weant to Dr. Thomson, and got the
right articles.

Samuer Surr, of Boston. I have koown Dr. Thomson's system
of practice for twenty-three years, and have used it in my family. I
have indeed received benefit from it. I had long been under
the treatment of regular practice, and much to the injury of
my bodily system. I bought the information of Dr. Thomson in
1216, and have used no other remedies since. Am satisfied that I
have been relieved by it from the injurious effects of bleeding, blis-
tering and mineral poisons. 1 had saffered under great debility. My
body was made a wreck of by the Faculty. A shrinking in my leg
which entirely disabled me. Crooks in my ribs, my teeth loosened
and black as my vest ; {}W:I'I:__f to thz mineral poisons given me. Since
then I have had ozeasion to taks a great deal of Dr. Thomson's medi-
cine. It restored a firmness of body and general health T never could
have got from other remedies. My limb was strengthened, teeth re-
stored to their firmness, and I now enjoy substantial health. [ had

. previously given up all application to Physicians as hopeless. I know

of na injury, but an immense amount of good derived from Dr. Thom-
son’s system when rightly administered. I cannot deseribe the value
it has been to me, in my health. Dr. Thomson was the original dis-
coverer, and I never knew any other claim to it. The system is be-
coming very extensive. Many thousand persons have adopied it
in all parts of the Union. It has engaged the attention of great
numbers of intelligent men. I have attended a Thomsonian Conven-
3
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‘tion at Philadelphia of Delegates from many States, to consider the
gystem. It was comprised of intelligent men of all elasses. :

My. Parker objected to going into the merits of the Thomsonian
system. :

Mr. Hallett replied that the object was to show that Dr. Thomson
was the founder of 4 system of medical practice, simple and novel, of
great benefit to mankind when rightly administered, but liable to be
abused by unskillful and unprincipled men assuming to practice under
his sanction, when in fact they were pirating on his rights and de-
franding the public by their impositions. Uhe mal-practice of these
impostors was ail attributed to the Thomsonian system, which was
thus brought into disrepute, and Dr. Thomson, as well as the public,
injured. The defendant had been arraigned here, as for a erime, in
an endeavor to warn the public against these impostors, and protect
his system from the reproach they were bringing upon it. It was the
fashion of the day, to attribute all the mal-practice of quackery to the
Thomsonian system, and it was but fair that the founder of the sys-
tem should now have the opportunity of proving its merits, and point-
ing out the genuine from the false, to the satisfaction ol the Couort and
Jury. This he was prepared to do, and had his witnesses at hand for
that purpose. The alleged libel was made up of a charge of imposi-
tion against Badger. If the original which he counterfeited was of no
value, there eould be no good reason for Dr. Thomson exposing him
as an impostor.  But il the public really had an interest in preserving
this system of healing in its original purity, then it was material to
show its value in order to establish the good motive and justifiable end
of the publication.

Mr. Parker replied that the testimony might be admissible, if Dr.
Thomson's system had been called in question, but he had no disposi-
tion to do so, and considered Dr. T'homson entitled to all the merits of
his discovery, as one held to be of great utility, by a large portion of
the community. He would save the trouble of any larther examina-
tion on this point, by admitting the first statement in the specification
of defence, as to the merits and value of the system. :

Judge Thacker remarked that Dr. Thomson was undoubtedly enti-
tled to the benefit and the honor of his discoveries, which seemed 1o
be so widely disseminated, and the public ought to be guarded against
imposition; bul as the specification in this particular was fully ad-
mitted, it was unnecessary to adduce the evidence. i

The counsel for the Defendant then waived ealling further testi-
‘mony on this point.

NaTramier 8. Macoox. Lives in Boston, and is at the Infirmary
formerly used by Badger. Badger practiced in Boston about a year,
‘before he went to Nashua. I bought medicines of him. Ie held
himself out as a pure Thomsonian doctor. He wanted 1o sell out, and
I purchased the establishment of him, 554 Washington street, the 7th
of June, IHEf_?. T was not then authorized by Dr. Thomson. There
‘was a large sign on the building, twenty feet long, with large letters,
ler:mzﬁﬁfax;-;%ﬂcan:iamc.u:ImFm.mun-.',” Another sign had the sev-
(Part of the Estaigiish ‘rﬂrﬂ:ﬂn; compounds. I bought these signs as a
Sonltttie T iment. 1 considered them as holding out to the

omsomian practice. It was held out that we had a right
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to wse the name to get practice. When I bought Badger out, I
thought I ought to take down the sign, and told him it looked to me
like holding out imposition. Badger and Brown said that we could
get no praciice without the sign, and advised me not o take it down.
I did not then know that Dr. Thomson had required Badger to take
it down, and I Jet it stand. 1 found it was considered as a regular
Thomsonian Infirmary. In nine out of ten cases, the persons who
came would inguire for Dr. I'homson.

I have examiued the medicine suld by Badger and that prepared by
Dr. Thomson. The lormer is very inferior in quality, and the differ-
erice would be seen by any one well acquainted with the medicine. Al-
ter I bought Dr. Badger out, he wanted to hire a room in the building te
write some lectures he was going to deliver. He told me that a young
gentleman, then a law student of Hon. Daniel Webster, was gn'ing Lo
help him write them. One day Mr. Badger was called for and I went
to his room: found Mr. Healy writing at the table. Mr. Badger
wished me not to meuntion it, and I agreed not to. I think Mr. Healy
called several times about the lectures.

The labels on the medicines I had of Badger were like those of Dr.
Thomson. Any one to buy, would take them for the same. The
Agent has no authority to ecompound Thomsonian medicines. The
object is to keep them pure. VWhen Badger sold out he told me his
wife was sick, but he did not say where he was going.

Cross examined.  Understood that the sign was up before Badger
took the house. Afier I bought him out, tiie sign remained a year
before 1 took it down. 1 thought it was right at first, from what oth-
ers did, but did not feel satisfied. Dr. Thomson required me several
times to take it down, and 1 did so, and’ settled with Lim and took a
regular agency, dnd have sold his medicines since.

W. A. Giesenr.  Some time in 1336, my wife was seven weeks at
Dr. Badger's establishment for cure.  She was benefitted in health by
it. I had heard of Dr. Badger and she wished to go there. It was
considered a regular Thomsonian Infirmary. I should think she had
not been there a great while before Badger admitied he was not an
agent of Dr. Thomson, and he was trying to put him down. She
would have gone to the head quarters of Thomsonism had she known
it at first.

James Oscoop. Resides in Nashua, N. H. Knew Badger there,
and purchased medicines of him, suppesing them to be Dr. Thomson’s.
I' uaderstood him he was a regular T'homsonian physician. He label-
led’ his medicines so. Oune of his phials I bought was labelled
“*Thomsonian Alterative Syrup.” I then supposed it genuine. Have
since found out there is no sech medicine in Dr. Thomson's Materia
Medica. It is not a Thomsonian medicine, nor laid down in his
book. 1 did not then know that there were Thomsonian impostors.
Previous to this I had adopted the Thomsonian practice in my family.
Dr. Baduer called at my house and represented himself as a Thomso-
nian pitysician.  He lelt a bottle of the syrup as Thomsonian medi-
cine. I understood by Thomsonian, the Thomsonian system of medi-
cine secured by patent to Dr. Samuel Thomson. Have never known
any other. In procuring the medicine of Badger, my design was to
purchase Thomsonian medicines, such as were secured to Dr Samuel

5]
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Thomson. I should not have bought Mr. Badger's medicines as such,
had I known it.

Question by the Court. When did you find out that Dr. Badger
was not a Thomsonian doctor? ’ .

Ans. T learnt it just before the notice of I}r. Thomson was plihlifh*
ed in Nashua, that Badger was not his agent. It was sometime alter
Badger had been practicing in Nashua. He was there about a year.

Cross cxamined. 1 supposed that Badger was an agent of Dr.
Thomson. He called himself an agent of Dr. Thomson. Ile adver-
tised as il in connexion with Dr. Marrill, who was known as a regular
agent. I never saw him at Dr. Morrill’s. There was a number of
articles in the papers respecting Badger being an agent of Dr. T'hom-
son. Witness was here referred to an advertisement in a Nashna
paper by Badger, in 1837, and says he saw it at the time and suppos-
ed from it that Badger was regulatly authorized by Dr. Thomson. In
the advertisement Badger offers his services to the public * as a thor-
ough Thomsonian physician, without any amalgamation ;" that at his
office “ may be found a large assortment of Themsenian medicines,
prepared, with full directions, for any family's immediate use. Dr.
Morrill will afse keep Thomsonian medicines prepared by Dr. Thom-
son."

Nothing was said about any medicines prepared by Badger. He
supposed it was all to be Thomsonian, in connexion with Dr. Morrill.
Witness heard a patient of Dr. Badger, after he was published, refuse
to pay more than half his bill, but notking was said about Dr. T hom-
son.

Georce A. MorriLL. Resided in Nashua all the time Badger was
there. Before Dr. Badger commenced practice there, I was an agent
of Dr. Thomson. When Badger first came to Nashua he called on
me and represented himself as a thorough T'homsonian, fullowing Dr.
Samuel Thomson in every particular. e said that if [ used any ar-
ticles except such as Dr. Thomson had prescribed in his Guide to
Health, I was no Thomsonian. He came to my Infirmary to buy some
medicine. He came several times to me and proposed to become a
partner. He did not represent himself as an agent of Dr. Thomson,
to carry on the practice, and had not signed the bond (as agent), but
he wished to do all he could for the system. It was then agreed that
he should go out and lecture and get patients to send to my Infirmary.
This was his proposition, and I gave him leave to use my name in his
advertisement. I should not have permitted him to use my name if I
had not believed him to be a regular Thomsonian practitioner. Ile
went out and lectured and then commenced practice himsell and sent
me no patients. Ile put in a notice in the paper that he had so many
patients of his own, he could not attend at my Infirmary. He began
practising Thomsonian, but soon got off the track, and used spurious
medicine, and some never laid down in Dr. Thomson's discoveries,
though he labelled them Thomsonian. He still held himself out as a
Thomsonian practitioner, until he was exposed. His patients, when
they found it out, refused to pay, some of them on the ground that he
had run them down by improper treatiment and putting them through
too many courses. Others gave as a reason that he had deceived
them. That they expected he was an agent of Dr. Thomson and un-
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der his patronage, when it turned out that Dr. Thomson never had
any thing to do with him.

When Mr. Badger proposed to deliver his lectures and get me pa-
tients, he was to have a part of the profits of the business he should
send to me. [He told me that lie had paid, or was to pay, i3 for the
writing of the lectures he was going to deliver, and that I ought to
pay half of it, because 1 should be benefitted by them. e told me
that he was copying the lectures, which he had got written for him in
Boston. 1e =aid they were fixed for him.

Being asked as to the right of an agent to compound the medicines
he sells—witness says, the object of the bond is to prevent spurious
medicines being compounded, and to guard the public against impo-
gition and the system against dizeredit. The bond was made afier so
many agents had sold bad medicines of their own making and injured
Dr. Thomson. A schedule of prices accompanies the bond, over
which the agent is not to sell, in order to prevent exorbitant prices
being asked. Witness read the bond as follows.

+ EKNOW ALL MEN BY THESE PRESENTS,

Taar 1 of county of Slate of am held
and firmly bound to Samver. Tuomnsox of Boston, in the connty of Seffolk, and
Btate of Massachusells, in the sum of Five Thovsasp Dorvans (o be paid to the
said Thomsen, his executors, administrators or assigns; to which payment, well
and truly to be made; | bind myself; my heirs, execulors and adininistrators, firm-
ly by these presents.

In witness whereof, I have hercunte set my hand and seal this day of

in the year of the common era, one thousand eight hundred and thirty-

i The conditions of this obligation iz as follows, viz:

Whereas, the said has been duly appointed an agent of enid Thmru;un_
to administer, use and sell the patent and other medieines diccovered, compound-
ed and prepared by said Thomson, as mentioned in his Guide to Healih ; also 10
sell Family Rights to use such medicines to all suitable persens, except physicians
or their students ; and the said - has agreed that he will nol mix or com-

ound any of said medicines, or buy or speculate on any of =nid medicines, or the
ingredienls whereof the same are compounded, nor purchiase any of said medicines
of any person or persons except said Thomson or his legally authorised agent, ex-
cepl in cases of urgent necessity ; and then, more than twenty-five pounds shall

not be purchased, made or compounded by snid until afier application
to said Themson, or Lis agent, for a supply has been made, and he or ther have
neglected or refused Lo furnish it.  And said agrees that he will not ad-

minister or use any of said medicine, except as aforesaid, other than that which ha
may purchase ol said Thomson, without his written consent ; and Lthat he will not
sell any of suid medicine or Family Rights at any other price or prices than
thosa enumerated in the scheduls annexed to said agency. Now if the said

ghall well and truly perform all the stipulations and asreements by him abovae
made, then this obligation shall be null and void. Otherwise it zhall be and re-
main in full force.

Thursday morning, April 11.

At the opening of the Court the examination of Dr. Morrill was
continued. He was asked il applications were made by persons in
Nashua, to Dr. Thomson, to publish Badger as an impostor? Mr.
Parker objected, but the Court admitted the evidence.

Witness answers—There was considerable excitement at Nashua
as to Badger’s practice and character; whether he was a true and
authorized Thomsonian or an impostor. 1 stated mysell’ these par-
ticulars to Dr. Thomson, and told him he ought to publish Badger.
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This was before any notice had appeared in Nashua from Dr. Thoms
son respecting Badger.  In consequence of what I knew and heard, I
represented to Dr. Thomson that the effect of Badger's practice on
the Thomsonian system was bad. People said if this was Tlhomso-
nian they wanted nothing to do with it. Several patients, to my
knowledge, refused to pay on the ground of ill treatment, before it
was generally known that Badger was an impostor.  They refused to
pay after he was exposed, on that account, and also because he had
imposed himsell on them as a Thomsonian physician. 1 was called
to attend some of Badger's patients who had not been relieved.

I was present at some of Badger's lectures in Nashua. IHe was
questioned by some of the hearers, as 1o the subject matter of his lec-
tures, and could not answer at all. I never consulted Mr. Abbott
wiih Badger as to any agreement or advertisement.

Cross cramined. Who were the patients that complained of
Badger?

Ans.  Mr. Ward, Mr. Holt, Mr. Palmer, and three or four others.
I advised Dr. Thomson to publish Badger, and saw the publication:
before it was made. My motive was to preserve the reputation of the
system and the rights of Dr. Thomson, and to guard the public
against false Thomsonian practice. 1 never did any thing to check
genuine Thomsonism, only the false in bad hands. 1 believed the:
public good required the exposure of Badger.

Puire B. Fessexven. Is a grinder of drugs.  Grinds for Dr.
Thomson and has for Dr. Badger. Ie has given me orders to imitafe
Dr. Thomson's medicine. e =said as the doctor was advertising him
for spurions medicine, he wanted none inferior.  Said he could sell
them better under Dr. Thomson’s name, and he told me to have the
medicines exactly like Dr. Thomson’s.. I did not compound the med--
icines, only ground the drugs.

Badger wld me several times before he left Boston to go to Nashua,
that he expected Dr. T'homson would prosecute him for selling his
medicines and uvsing his name. When he was coming back from
Nashua, belore he set up in Boston the second time, he asked me if 1
thought the doctor would prosecute him. I told him T thought net, if.
he did not use Dr. Thomson’s name for his medicines. Not long be-
fore he leit Boston he came to me and said he expected Dr. Thomson
would prozecute him, and asked me what he should do. I advised
Lim to pull down the Thomsonian sign and move out of the city. He-
replied that hie could not do business without he had the sign Thom-
sonian. e first spoke to me about this say a mouth before Le left
Boston for Nashua. He spoke to me several times about the prosecu-
tion. At times he seemed to be agitated and fear a prosecution. At
other times he seemed not to care about it. It troubled his mind a
gond deal.

IIe never mentioned the letter 1o me till since he came back. He-
said he was afraid the doctor would prosecute him about the letter;
he said he did not break open the letter, but a letter belonging to Dr,
Thomson was brought to him for medicines. I gave him the adviee
several times to pull down his sign and move out. e was sick, and’
his wife told me he was worried for fear of a prosecution.
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Witness was asked as to the adolteration of drugs sent to him to'be
ground for medicine. Mr. Parker objected. : ,

Mr. Hallitt said the testimony would go to the motive. He wished
to show that there was great adulteration in the grinding of drugs.
That this was the reason Dr. Thomson took so great precaution in the
compounding of his medicines and in warning the public against im-
position. He was prepared to show by this witness that the cayenne
pepper, for instance, of which whele eargoes were used in the Thom-
sonian practice, was of very different medicinal qualities and price—
that the best qualily has a marked color, and that the inferior was
made to imitate it by deleterious colorings, even such as sugar of lead
and red arsenic. That Dr. Thomson, to prevent imposition, gave i
peculiar color to the genuine pepper, =0 as to avoid imitation, and this
was the imitation which Badger wanted Mr. Fessenden to give 1o lus
medicines.

The Conrt said it was competent to show that Badger had prepared
spurious medicines, but not to go isto the compariiive quality er gen-
uineness of other medicines generally. Ile then asked witness if
Badger had ever told him to put deleterious articles into the drugs he
ground for him.  He-said not.

E. G. Daruine. Has been out of health. Came to Boston i pur
suit of his health, and wished for a Thomsonian physician. Went to
Badger, supposing him to be such. Inguired for Thomsonian medi-
cines, and he sofd them 10 me as Thomsonian. They were labelled
Thomsonian, and I supposed were prepared under Dr. Samuel Thom-
son. [Witness here produced several bottles, all labelled Thomsoni=
an, in large letters. On some of the bottles the word Thomsonian
was colored over with thin red ink, which did not erase the letters but
made them rather more conspicuous.] Witness said he bought these
medicines the 24th of March last.

M. Parker chjected 1o the introduction of the medicine as it was
putchased since the publication of the hbel. Counsel lor defendant
replied that they should show the labels on these medicines to be the
same as those Badger had belore he went toe Nashua and while there,
and that in continuing to sell his medicines with these labels since he
came back to Boston, he had resumed the umposition, as alleged in Dr.
Thomson’s notice to beware of inposters.

The Court said, if thizs was shown, it would be relevant.

Mr. Parker said that it would be no justification of a libel charging
a man with larceny, to prove that aflter the publication he stole a
horse.

M. Hallett replied that it would be a very good justification for
charging a man with stealing a horse, if it could be shown that alter
the publication he had the stolen horse in his possession or tried to sell
it as his own.

Dzr. MorriLn was then called and stated that these labels were the
same Badger used at Nashuoa, and he believed the medicine was the
game. 'The labels were Thomsonian.

Me Fessexpex also testified, that when Badger came from Nashua,
he told witness he had a quantity of medicine on hand he wished to
.dispose of, and since then he had had none ground.
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In answer to a question from Mr. Badzer to Mr. Darling, whether
he applied to him as a Thomsonian doctor, Mr. Darling said, 1 came
into the city in pursuit of my health, and you was the first one I ap-
plied to, and I purchased your medicine for the genuine Thomsonian.

Dg. MorriLe then examined and tasted the medicine. The article
labelled Thomsonian Rhcumatic Drops, he said was spurious. It was
made of an inferior myrrh, and was not good ; very inferior in pun-
gency, strength and color.

Question by Foreman of the Jury.  How do you know the myrrh
13 of inferior guality ?

A. It is musty. Such myrrh I should think might cost 50 cents.
That Dr. Thomson uses costs from 70 to S0 cents. 1 should not be
willing to sell such medicine to my customers.

Mr. Samuver Smra called again.  Has been well acquainted with
Dr. Thomson's medicines for over twenty years. Has examined the
Botanic Drops of Dr. Badger produced in Court. It is vile stuff. 1
would not use it, but should throw it away if [ had a shop full.  Wit-
ness produced some of the genuine drops, and said that no person who
examined the two could mistake the difference in quality. Badger's
compound was made of very inferior drugs, Witness had been so
long accustomed to testing the medicine, he was sure he could not be
mistaken in its quality.

The Defendant also put into the case the advertisement of P. D.
Badger, when he first opened his establishment, 554 Washington-
street, in order to show that he held himself out as an Agent of Dr.
Thomson, and as selling the medicines prepared by him, and to con-
tradiet Badger's testimony that he never published an advertiscment
to sell T'homsonian medicines without stating that they were pre-
pared by himself, and not by Dr. Thomson. The advertisement was
first published, in the Boston Daily Advocale, October 28, 1835, and
was continued by Badger’s erder, without alteration, till he lefi the
city, in 1837, The advertisement is as follows :—

THOMSONIAN BOTANIC INFIRMARY :
No. 554 Washington-sireet, Boston.
{Dppn&lla the Worcester Rail-rond Ticket Office.)

The subscriber having purchased the interest of Dre. Brown, his lale parlner, in
that large and spacious Infirmary above named, and lately occopied by them as
pariners, and has fitted it up in a style not surpassed by any other in the State
for convenience and comfort ; and would now inform his friends and the publie
that he is not only ready Lo accommodate them when sick with the most assidu-
onus altention and medical treatment, afler the Botanie System of Practice, but
also with large and airy rooms commanding a fine prospect of the Waoreester and
Providenze Rail-roads, and the surrounding eountsy, on the wesl; Boston Har-
bor, itg islands, shipping, light-houses, &e. on the east; and so situated as to
enjoy a3 wood air 08 the eity affords.

Tl su{mrihcr is alsa determined that nothing shall be wanting throngh every
depariment of thiz Infirmary az to neatness and regularity ; good arder, the best
of nursing and attention, Lo make svery one who favors him with their patronage,
happy and contented. He has also a valuable hbrary of the best selected books
for the instruction and amusement of his patients. He has also in readinesa
clean changes of linen for all patients who come to take single courses of medi-
cine, and India Rubber coverings for the mattresses and beds, he always uses to
prevent eontagion—his steam-boxes have windows with curtains, so that patients
who are feeble can at any time put oot their heads and breathe the fresh air—
boilers are so constructed that he can at any moment graduate the steam to sait

ay
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their wish or ability to_bear—so that there is not the least danger to the most
feeble constitution, nor even for an infant of & month old. The shower of two
quarts.of cold water is delicions, though we never insist on it, as it is always a
matler of clioice with the patients, and a person who has once taken it, will
never afler be denied, but will frequentiy call for mors.

The sebseriber has owned Dr. Samuel Thomson's Family Risht nearly three
years—has miven sirict attention to its precept, and for the five “last months has
administered prre Thomzoninn Medicing to over two hundred personz, many of
whom suflered under the most desperale complainis, and had been siven over to
dii: I.:}r the T--;._ru[nr ]1Elj'_2=il.'.l'iI=LTll1 nflui such has heen his ﬂ-ut_:::ess,th;ﬁ out of the
wihole number, every individoal except two persons, have been i
more han lJ]I’Et*ﬁJlll’?‘hi cured who |Nli|.'|.-'! laft rris lnﬁlrmnr}'. He -n.:-eiillﬁ:lfﬁlcrﬂ:-ld.
tinue to administer Thomsonian Medicines in theiv purity, at his Infirmary, assist-
ed by Dr. Darling, of No. 52 Balem-street, in all difticult cases, who has been a
regular practitioner of the Thomsonian Bystem, for more than fourteen years in
thi=s city. Mrs. Baveer will attend to the ladies department at all times —she
baving been an experienced nurse over eighleen years—a parl of which time she
was nurse in the Massachusetls General Hospital ;—since in private families,
and for the lnst two years a atrict Thomsonian nurge. The aubseriber would re-
gpectfully invite the afflicted of all descriptions to eall and examine for them-
selves, and if they should see fit to put themselves under his care, let their dis-
ease be whal it may, if limely application be made, he will ensure a speedy
relief, E. . BADGER, Bolanic Pliysician.

N. B. For sale at the above establishment, a general aszsortment of pure
Toomsostaw Mepicises, dona up with directions for use, at wholesale or retail.

Oetlober 22, 1235,

The testimony was here closed for the Defence.

P. D. Bavcer then put himself on the stand, and desired to make
some explanation. He said he purchased the myrrh of Mr. Fessen-
den and supposed it was good. Being asked if the labels on the
medicine he now sold were the same he had before he went to Nashua,
he admitted they were. e bought them of Dr. Brown when he sold
out to hisn. The witness was proceeding to further remarks; when
Mr. Hallett suggested to the Court that he had been disposed to in-
dulge the Prosecutor in arguing his case pretty fully to the Jury, but if
he was to go on any longer he (Mr. Hallett) did not wish to be held
responsible for the time he might occupy.

Mr. Bapger. There was some little ideas yesterday, and I should
like to

Mr. Parker. I do not wish to go any farther with the witness. [
have had enough of it. Mr. Parker then called Mr. Healy, as to the
Lectures.

J. P. Heary, Esq. Said that some time ago he corrected some
Lectures for Mr. Badger, as had been stated. The precise amount of
service he performed he did not recollect. He did not furnish the
medical ideas, but the language in making corrections and sug-
gestions. |

Cross examined.  The original, without corrections, was not adapt-
ed to a public delivery. He had entertained a favorable opinion of
the Thomsonian system, and took some interest in it at the time he
aided Mr. Badger in his Lectures.

CLOSING ARGUMENT FOR DEFENDANT.

B. F. Havierr addressed the Jury in the close of the defence.
They must have perceived already that this was one of the last cases
in which the eriminal Law of Libel, even if there could be no possible
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doubt of the existence of such a law in this Commonwealth, should
be resorted to. The eomplainant has himself admitted that he has
come here to enlist the Commonwealth as the Prosecutor in his private
concerns, in order to save the -expense of an appeal to a jury for eivil
redress which was open to him if he could show any wrong done to
his rights of person, property or reputation. 1If he failed in such a
suit, the costs must fall upon himself. 1 he fail in this, the Common-
wealth pays the expense. The criminal law of libel is thus vsed, by
way of experiment and speculation, to enable needy men wuhput
character to try the adventure at the public expense, of prosecuting
in the hope of gaining a character ; and in the certainty that they ean
lose nothing in reputation or cost, should they fail. (i,

Against such proceedings, to enlist the power and dignity of the
Commonwealth, as a party, in a mere war of words, whether spoken
or written between two individuals, it is the duty of every honest juror
to set his face, with a determination to leave such matters to be seitled
in the ordinary course of civil remedies, without the parade of grand
juries, indictments, arraignments, trials and convictions as for high
erimes and misdemeanaors, affecting the public good.

The prosecuting officer (Mr. Parker) who has only discharged his
official duty on this occasion, and with an ability and candor, gentle-
men, which command my entire respect; has frankly told you that this
was not a proper caze tocall in the interposition of the Commonwealth.
He regrets that it is here. But the complainant weuld not be de-
nied. Provided he could throw the cost upon the State, and avail
himself gratuitously of the talents of the learned Attorney for the Com-
monwealth, he could at all events lose nothing, and might possibly
‘gain something froin the publicity of a trial with the defendant; es-
-pecially when he could be admitted to tell his own story on the stand,
while the mouth of his opponent was closed ; for such is the justice
and equality of this eriminal law of libel. The party prosecuting,
with every possible inducement to conceal and misstate trath, in his
own case, is allowed to swear up his own character and swear down
that of the defendant, while the latter is held dumb before the jury
.and can only answer not guilly.

And what are the real merits of the case before you; for it is be-
tween these two men you are to decide. The Commonwealth, even
by the fiction of the law of libel, {(which iz all fonnded on fiction and
judicial usurpation,) ean have no possible interest in the issue. There
15 nothing that looks like shedding of blood or breaches’of the peace
.on the part of the prosecutor. He does not hoeld his own reputation
high enough to risk even a bill of costs to defend it, much less a per-
sonal encounter. You need not apprehend the shedding of blood in
State-street, which the learned Attorney so prominently placed among
the reasons why you should enforce the criminal law of libel.*

* The case of Selfridge and Awstin is a standiner precedent with the supporters
of the law of libel. Selfridge had a nuntruversg-':vith Mustin's raump:'fn the
newspapers. Young Avstin struck him with a cane in State-street, to disgrace
him, and Selfridge shot him down, and was tried and ncquitted, on the ground of
self.defence. Suppose Selfridge had been indicted for a libel, IF acquitted,
wonld young Austin have been less inclined to punish the insult to his father. [f

-convicted, would Selfridge have had no ili will to Austin? The absurdity of the

e I
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Who and what are the parties in this case ; and by estimating their
relations-to the public and each other, you will best get at the motive
of this publication. On the one side is the venerable founder of a
system of medical practice, the value and extent of which was well de-
scribed in the opening of the defence. I do not speak as a disciple of
the system, but he is himself an empiric in the practice of common
sense, who does not perceive that a change like that which has been
effeeted in so short a time and with so little aid, in some of the lead-
ing principles of medical practice, must be met by some other answer
than to call it quackery. ‘I'hat it has not sprung from the learning of
the schools is rather a proof that it is a discovery of value than other-
wise, for the whole history of the healing art will show that to empiri-
cism it owes its most valuable improvements. Learned men are train-
ed to think and act in a circle which they rarely expand, while those
they exclude from it, ofien range wider and strike deeper and produce
an entire revolution in science and art. Such a man is Samuel
Thomson, the defendant ; and with whatever prejudices, gentlemen of
the Jury, you may have come into this case, or with whatever con-
tempt you may have supposed you would regard a controversy between
two quacks, it is not in your power to withhold respect from my ven-
erable client there, who has devoted half a century to a great pursuit.
There is something ennobling in the perseverance of unaided genius,
which lifts man above himself; and even if the effort be aimless we
can but admire. If successful, it commands respect. The very fact
that the defendant has been so much assailed, is* sufficient proof that
he has learnt something not taught in the schools. When you re-
flect that there are so many who have been subjected to his system of
treatment for dizease, and that all the failures which eould be aseribed
to it have been loudly proclaimed, the small number of these (even
including the mal-practice of such pretenders as Badger and his as-
sociates,) is a sufficient proof that the discoveries of Dr. Thomson
have their foundation in the application of some law of nature, some
common sense principle to the science of medicine, that has not been
cultivated as it should have been in the medical schools. The time
has gone by when the medical faculty or any other profession can put
down every theory but their own established rules of practice, by
sneering at it as irregular and empirical. ‘They may put it down by
showing that it is destitute of sense or reason, but never by denounc-
ing it merely because it lacks a diploma.

Nor is it merely the unlearned, who have held the investigations of
Samuel Thomson worthy of a high rank in medical science. Among

breach of peace argnment, is still more apparent when applied to words spoken.
Suppose Selfridge bad gone on Change and openly vilhified the glder Austin #
Wanld it have stirred the blood of the son less than a printed libel # And yet the
wisdom of the Common Law says that for a libel spolken, you shall have only a
civil suit, bdt for the same libel printed or written, you shall also have a publie
proseculion, hecanse it tends to a breach of the peace.  Look at the cormmon sense
of the arsument. A man meets another in a public place, and pronsunces him a
knave, a scoundrel and a liar. Thatis no libel says the sage Common Law. Nay,
it is not even slander, for which you ean have a eivil action, withoul proving con-
gequential damages. But wrile these same words and post them in ever o ab-
scure a place, or print them in an unread newspaper, and then the (}:nmmon-n:eallh-
must step in to prevent a-breach of the peace ! Magnificent logic!
@
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others, the venerable and scientific Waterhouse, the classmate of
Jenner, to whom we owe the practical intreduetion of vaceination into
this country ; a remedy which has triumphed over the doubts and the
theories of the learned, and the prejudices and fears of the world ; has
pronounced the Thomsonian system a discovery worthy the study of
the scientific and the encouragement of the philanthropist. He sad
so in 1825, when in the full vizgor of his intellect, and the study and
reflection of fourteen years have strengthened that opinion. 1 have
before me a lewer written within the present monih by that eminent
man, in which he thus speaks of the Thomsonian system of practice
and of its founder, both of which so many diplomatic gentlemen of
vastly less learning and experience than Dr. Waterhouse, affect to
hold in contempt. e says—

% Thomsonism cannot be discussed in a minute. Thomson has a theory, and a
gl..u—i_uu; one too—nothing short of the mundane svstem whereof the sox is the
soul. Hippocrates adored it, and so did Plato. Thomson has not words to ex-
plain himzelf. His fire and warm water were the chief helps he had, and he psed
them to great advantage. The stemach, bowels and skin, are the organs he
wilches and has learnt to manage beiter than any of us.

He travels on foot to Canada, and to the extreme parts of the United States for
kis herbs, which is undoubted evidence ol fiis full belief in the efficacy of the ne-
ticles he uses,

Samuel Thomson is, in my opinion, the Prince of Empirvics in this country 3
which, let me tell you, is conceding to him a great deal ; tiur I avow my own bie-
lief that the most valuable part of my too slender knowledue is the empirical.

Compare Thomson with that celebrated @ Quack” Parecelsus, and, as an Ameri-
can, rejoice with exceeding great joy in the difference, nol only in natural science,
but in morals.—Thomson compared with Parecelsus who was an odions drunkard,
and otherwise profane, even to what we woderns have denominated blasphemy.
Samuel Thomson knows enough tospeak with verbal reverence of the greet [ A,
but not envugl: to cast his head on the ground, and his mouth in the dust. Yet
13 he honest, and even penerous to those who need Lis aid. He iz in fact the
best example that | have met of the ancient Greek physician, with the additional
advantage of modern chemistry. For he knows the magnificent apparatus of the
chemistry of Nature as well as any of us—and he knows the stomach, intestines,
lungs, diaphragm and urinary organs of man as well as any of us, and better than
most of our M. D.’s. He is as well acquainted with the vegetable articles of our
materia medica as Dr. himself; or | am mistaken."”

Dr. Waterhouse further says, with the sagacity of a philosopher—

s It_ iz not beneath the dignity of any physician, divine, or philosopher, to in-
guire into the troth of a series of cxperiments published with so mueh confidence,
and purporting to be for the benefit of mankind. 1 have no doubt that Sxmuoel

hﬂml{n has added a very valuable article to the Materin Medica, and that he
has again and again relieved the sick where others have [ailed.  1F this man has
cevoted the greater purt of his life to the relief of his fellow men, his labors elaio
respect, and his ercors our indulgence,”

If this were the only instance in which learning and science had
Paid a tribute of respect to the discoveries of Samuel Thomson, it
would ill become the rest of the profession who have not, like Dr.
Waterhouse, retired from the personal and professional struggles of
the tia:!rl te assume to sneer at what, after fourteen years of observation,
he deliberately pronounces deserving the profound attention of the
student of nature and knowledge.

But we are spared the necessity of producing further evidence that

here js a valuable discovery, and one held in high estimation with a

L1
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great portion of the community, by the candid admission of the prose-
cuting officer, and the just regard for the rights of the defendant evine-
ed by the Court. For the first time gentlemen, in an eventful strog-
gle of half a century, to establish his system, Samuel Thomson has
been treated with respect and a fair regard to his rights as a man and
a citizen, in a court ol law.*

I conceive, therelore, that you will not hesitate to consider the point
as fully establizhed, that here is a valuable discovery, of sufficient im-
portance to mankind 1o demand the protection of those general laws
that protect all our rights; and that, in an especial manner is it impor-
tant to the public health that it should be preserved in ite purity, and
not perverted by the selfish, ignorant and designing, into a mere med-
ical speculation upon the eredulity of the afflicted and unfortunate.

What then is Dr. Thomson’s duty when he sees the public heakh
endangered and the system he has labored his whole life to protect,
falling into contempt and mischiel by the reckless and ignorant prac-
tice of false pretenders,—the piratical depredators on his name who
sail under false colors T Are you prepared to condemn him for seek-
ing to put the public on their guard against such impostors ?

When a man, single handed against the world, has devoted a whole
life to perfecting a system wrought by himself from the elements of na-
ture, he has a right to be jealous of s success. Thourh assailed by
the learned on oue side, Dr. 'homson has in reality much more to fear
from the ignorant pretenders who have, on the other hand, sought to
build themselves up upon his discoveries and Lo speculate on his repu-
tation. Ie has felt it his duty to warn the public against this numer-
ous class of depredators and impostors, and for doing this he is to-day
arraigned by one of them.

And who is the prosecutor, gentlemen, who claims from you a ver-
dict on the pretence that he has suflered, from the exposure of his im-
positions, * injury to his character, reputation, business, gains and
profits 17

By what process of study, thought, investization, industry or skill,
did ke acquire a right to make ** gains and profis,” by vsing the dis-
coveries and sucecess and name of Samuel Thomsen to bring himself

* The despotism of an irresponsible Judiciary, and the foree of prejudice to per-
vert justice and judzment in a greal intellect, ars strikingly shown in the treal-
ment by the late Chief Justice Parsons toward Dr. Thomson, in the indictment
mgainst him for ndministering lobelia to Ezra Lovett, tried before Judgpe Parsons
in 120D, Upon that trial the Government so entirely failed to make out any case,
that Judge 'arsons expressed his sorprise that a Grand Jury could find a bill on.
such n'l.'i.ﬁunv:e, and wondered what eort of & Grand Jury they had, Neither did
the failure of evidence permit the defendant to bring forwaerd his witnesses Lo sup-
port his sysiem of practice and prove its benefits, and here the ease should have
ﬂ-lﬂppef.l. But instead of this, Judyre Parsons pronounced to the Jury, in the foro
of a charge, a deliberate libel upen Ur. Thomson and his system, and regretling
that he could find no comimen law Lo justify hanging the defendant, actually re-
comnmended metting u law through the Legislature, to make it penal to practice
medicine without a diploma, and to bar the eollection of all debts by such prac-
titioners, The latter sugrestion was adopted and remained the law until the lib-
eril efforts of Frederich Hobinzen and otherz broke down-this somt of exelosive Ieg-
islation for doctlors as well as lawyers in the revised statutes. Such, however, was
the zedl of Judre Parsons that he drew up o report of Thomsen's trial, and took
the extroordinary course to have it published in the sixth volome Massachuselts
Reports, though it was not a case reserved for the whele Court, in any form.
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into notoriety? You find him, gentlemen, such as you see him, for 1
cannot describe his character so well as he has himself exhibited it in
his testimony before you. He began with imposition by buying out a
discarded agent of Dr. Thomson, who had proved unworthy of his
confidence. Without a name himself that would not have deterred in-
stead of mviting custom, he purloins the name of Dr. Thomson, and
places it in large capitals over what he well said on the stand was de-
nominated by many, * Badver's Gull Trap.” He decoys to his shop
the nnwary patient, who |I'1'I|'JII"' heard of the fame of Samvern Tnou-
soN, sceks for the application “of his remedies to restore his health.
His nnstrums, compounded in iznorance and vended in deception, are
labelled with the name of Dr. Thomson, and advertised to the world
as ** pure Thomsonian medicines.” For more than a year he continues
this course of imposition in Boston, making great gains and profits by
depredating on the rights, and building upon the foundation another
has laid. Is such a man entitled to sympathy or redress at your hands
because the * gains and profits” of this dishonest speculation have
bezn stopped by the expasure of his false pretensions !

He perzists in keeping up the false sign, and in sailing under false
colors, though repeatedly required to take down the sign and appear
in his own character. e shows the consciousness that he was doing
wrong by his attempts to settle with Dr. T'homson, and you at length
find him conscience stricken it wounld seem, reduced to sickness, ap-
prehensive of an indictment, ** worried for fear of a prosecution,” and
zelling out his establishment and leaving the city without a definite ob-
ject; giving out, as he himsell admits, that he was going to farming !

But even in his flecing from Boston, he left behind him a continua-
tion of the deception, the practice of which had obliged him to clear
out for fear of a prosecation. le sold out his false sign and false
colors and fraudulent labels to Mr. Magoon ; and when the latter ex-
pressed an honest reluctance to use another man's name to make
“ gains and profits,” and told Badger it looked like holding out im-
position,” the conscientious Mr. Badger tells him that he can do noth-
ing and get no customers unless he keeps up the imposition ; and both
he and his preceptor in the deception, Brown, advised Mr. Magoon not
to take down the sign.

Yoo next find Badger, not on a farm, where he gave out he was go-
ing, but in Nashua, insinuating himself into the confidence of Osgood
and Morrill, as a genuine Thomsonian agent, and so zealous of the re-
putation of the founder of the sysiem that he tells Dr. Morrill he is no
true Thomsonian if he uses a single article not laid down in the Guide
to Health; and this, too, at the very time Badger was concocting his
vegetable poisonous compound of blue flaz, and calling it *“Thomso-
nian Alterative Syrup.”

After, by his pretended zeal for the honor of Dr. Thomson, gaining
the conntenance of Dr. Morrill, he goes out to lecture and publishes
his advertisement referring to Dr. Morrill, and distinetly giving out
that the medicines he (Badger) uses, were those prepared by Dr.
Samuel Thomson. . Not an allusion is made in that advertisement in
Nashua to Thomsonian medicines prepared by Paine D. Badger; and
yet this man states to you, gentlemen of the jury, that there was no ad-
vertisement of bis that did not say he sold Thomsonian medicines as
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prepared by himself. Here are two of them, one in the Boston Daily
Advocate from Oect. 1835, to May, 1837, and another published in
Nashua, both giving the public to understand that he used the medi-
cines prepared by Dr. Thomszon and no other.

Hu\rlllg thus opened the way, he resumed in Nashua the same de-
ceptive practice that had driven him from Bosten. Almost his first act
was to sell to Mr. Osgood a spurious compound, not found or named
in Dr. Thomson's Materia Medica. His patients, who supposed they
were under the genuine treatment, became alarmed ; they began o
doubt ; the system was falling into disrepute, and thc friends of Dr.
Thomson call upon him to |mbti.==h the impostor to the world. He did
s0, but in mild and wholly unexeceptionable language. Notwithstand-
ing .the gross misconduct of this man in Boston, and his further at-
tempt to depredate upon the reputation of Dr. Thomson in Nashua,
the defendant did not use a harsh word. He told the people of Nashua
that Badger was not and never had been his agent, and that if he was

unsuceessful in practice, as was alleged, it could not be justly auribu-

ted to Thomsonism. He was welcome to pursue his own practice if he
would not make Dr. Thomson responsible for it by using his name.

‘T'his was in July, 1837, about two months afier Badger opened shop
in Nashua. DBut he still continued his deceptive practice, and Dr,
Thomson was again urged to expose him and protect the public and
the system from his depredations.  This time it was done with more
emphasis, and it was effectual.  Badger's patients, who supposed they
had been taking the medicines prepared by Dr. Thomson, refused 1o
touch his drugs or pay his charges. They told him he had imposed on
them, and instead of holding up his head like an honest man and en-
fmcmg his legal rights in r.nllf-ctlng his dues, he sald out at a loss,
abandoned his patients and his bills, and c.lmrell out from Nashua.

Do you believe that any man, who was not conscious that he was a
plunderer and an impostor, would have acted thus? Why did he
not stand upon his character then, if he had any, and repel the
charges of Dr. Thomson? Why not go to a Grand Jury then, il he
wanted to prosecute for a libel? He does no such thing. IHe leaves
Nashua and turns his course to Boston again, and in about a year
afier he had ceased his impositions in that city, and just afier Dr.
Thomson had settled with Badger's successor, to whom he had trans-
ferred his false colors, but who had had the honesty to pull them
down; an advertisement appears in the newspapers, signed P. D.
Bapser, informing the public that he had returned to the city and
* resumed his prolessional pursuits !”

Can you wonder, gentlemen, that the forbearance of Dr. Thomson
was exhausted ? The avowal, that Badger had resumed his pursuits
here, connected his present with his former practice. It plainly =aid
that he meant to pirate on Dr. Thomson’s name and medicines just
as he had done before he was forced by the consciousness of having
exposed himself to a prosecution, to leave Boston and go to Nashua.
In fact, he immediately offered his own medicines for =sale here, blue
flag and all, with the regular Thomsonian label attached to them, and
thus literally reswmed his former imposition vpon the public he had
g0 often deceived by holding himself out as a genuine Thomsenian
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doctor. To complete the assurance with which he again appeared on
the stage, he coolly referred in proof of hiz own merits, to **the bril-
liant suceess which has always attended his practice in diseases ol
every class, and of almost every degree of malignity !'!”

Standing as he did, rcbpntﬁlhle for giving to a new system of med-
ical treatment all the repuhlmn it had acquired, could Dr. Thomson
have discharged his duty to the public without warning them against
the impositions about te be practised- on them for the third time ?
Could you, Mr. Foreman, as the vender of a medieine, which you had
entire confidence in, wlmn |]|r{.-]mrﬁl under your own direction ,silently
see your name taken possession of by an ignorant pretender, who was
availing himself of your skill and i:ll"-ﬂ-"'-{.r\" to give credit to a com-
pound which you believed to be deleterious, and calculated to injure
you and Dnd.lm{f-r the health of those, whao ulmuld be induced to pur-
chase i, in the belief that it was the genuine article ™  Were you to
stand by and permit this, would you not be morally responsible for the
injury that might follow to the community ?

These are the circumstances under which Dr. Thomson published
the warning against impostors and pirates upon his discoveries, for
which he is now held to answer. "T'he language of that warning is
strong and emphatic, but the provocation had been great, and the in-
veleracy of the case seemed to call for a harsh remedy. It is not re-
quired of a jury in such a case, to sit in judgment as critics on style or
grammar. The whole issue is, is the substance of the statement true,
and was it published with good motives and for justifiable ends ?

If the truth is substantially made out to your satisfaction, the good
motive and the justifiable end must, in this case, follow as a matter of
course. If Badger was an impostor and was bringing into disrepute a
system as valuable as the discoveries of my client have been shown to
be to the publie, that public have a vital interest in the preservation of
the system in its purity, and in being put upon their guard against im-
postors who should attempt to make * great gains and profit, g by false-
Iy using it, under color of the sanction of itz original founder.

The next inquiry then is, are the allegations in the alleged libel
substantially true ? I say substantially, gentlemen, for you are not to
be holden to find a literal proof of every item, as you would in a bill
of indictment were the party on trial for the charges in the alleged
libel. It is a sufficient justification for the defendant to make out to
your satisfaction that the conduct and character of the prosecutor
were such as to warrant his being held up to the public, throngh the
the press, as an impostor, sailing under false colors and holding out

* Dr. Lowe, the foreman, was a regular physician and an extensive droggist,
and had vended patent medicines. In a eivil suit brought by Dr. Thomson
against Winehester, for selling false Thomsenian medicines, Dr. Lowe was a
witness on the part of Winchester. The Myrrh osed by Endger was bouwght of
Dr. Lowe by Fessenden.  Biill,in justice to the foreman, it should be stated that,
under these circumstances, llm-'nqh they counld not fail to ha\ra an unfavorable aﬁ'uct
upon a fair trial for the defendant, Dr. Lowe was the last to consent to a general
verdiet of guilty, and that only on the matter of the fetter, fully believing that the
resl of the pub lml.mn had been clearly justified by the trulh given in evidence.
It was on lﬁa mislaken point of law, thatl every fact must be literally proved, that
the jury gave their verdict against the defendant, as to the failure fplnu Jusuﬁ-
calion.
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false pretences to deceive the public as to his genuine character and
pretensions. *

_ Mr. Hallett then gave a rapid view of the allegations in the alleged
libel and the proofs Lo sustain them. They were resolved into three
charges; first, imposition ; second, opening a letter; third, clearing
out te escape an indictment.

Under the head of imposition were several specifications. The
article began with warning the public against impostors—meaning all
who falsely sold T'homsonian medicines; and if the jury were satisfied
that Badger had played the part of an imposter, it would cover the
whole ground of that portion of the publication. 'T'hat he had done
g0, was already shown by the history given of his proceedings ; but
the Defendant had gone furtber, and literally proved every specifica-
tion umder this head.

Ist, Badgeris proved to have resumed imposition in this eity; by
continuing to sell his own medicines with the same Thomsonian labels
which were attached to them when he was here before; and by hold-
ing out to the public **the brilliant success that had afiways attended
hiis practice "' thus referring dircctly to his former practice, when he
imposed himself upoen the public as an agent of Dr. Thomson and
vender of the medicines prepared by him. Mark, Gentlemen of the
Jury, the word * reswaed;”’ and if you believe that he practiced im-
position whes in Boston the first time, you wmust believe that he adver-
dised his intention to practice the same imposition again. He now
swears to you that people eall at his shop for the Thomsonian medi-
cines, and he tells them he sells the pure Thomsenian medicine!
What is this but resuming imposition?

2d, He is proved to have strove hard to sail under the Thomsonian
flag. He net enly sailed under that flag, both here and at Nashua,
until his piracy was exposed, but after making “ gain and profit,” as
the indictment says, by speculating on Dr. Thomson’s fame, he made
1he most of his stolen flag by selling it out here and hoisting another
of the same sort for himself in Nashua. He held himself out as a
pure Thomsonian doctor, says Mr. Magoon. He gave me to under-
stand e was an Agent of Dr. Thomson, says Mr. Osgood ; and so on,
through his whole career. Why, Gentlemen, what henest flag of his
.own has he ever had to sail under, that would have kept him afloat a
moment? And yet he complains that he is exposed in his true colors,
so that he can no longer make * gains and profit’” by living on the
credit of Dr. Thomson's discoveries!

* The rule Iaid down by Judge Quiney (now President of Harvard University,)
in the case of the Commonwealth vs. Buckingham for a libel on J, N, Maffitt,
iz the most sensible and the best sustained of any judicial eonstroction of the lar
wof libel. He says, “I apprehend the Defendant has a right to acquital if he sub-
=stantiate to a jury the truth of sueh of the charges, either in nature or number,
as shall s:nﬁsﬁr them that the facts proved jua‘liﬁe such an attack, ow grave and
weighty grounds of public interest; and it he alao satisfy the Jury, with respect
to those allegations which he shall fail to prove, that he had reasonable ground
for them, anﬁatha.t they were not made from base and malignant motives. The
great ground of defence is the right, growing out of the nature of the facts
]:mvuf to drag that individual to fhe bar of public opinion and destroy hie
snfluence.”

>
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3d, Was he not met with contempt in Nashua and put down? His
own evidence fully admits this, butlﬁ;rau cannot credit that, the testi-
mony of Mr. Osgood and Dr. Morrill is conclusive. At

4th, Did he not sell and clear out from Boston to escape an indict-
ment? It is immaterial for what cause he feared that indictment.
The sense of the passage does not necessarily connect it with the
opening of the letter. Cobbett, (Badger’s partner,) testifies that he
had heard it said that Badger was to be prosecuted ; and so constantly
did the consciousness of guilt haunt Badger, that he wrote to Cobbett,
from Nashua, upon the prosecution he had been threatened with before
he left Boston. :

Badger himself testified, on cross examination *“ while in Nashua I
wrote a letter to Capt. Cobbett, in which it was stated they thouglht of
prosecuting me about the letter.” This could have related only to a
criminal prosecution, and brings the matter home to the point.

Mr. Fessenden declares that Badger told him several times, he ex-
pected a prosecution for using Dr. Thomson's name and medicines,
and on account of the letter. When he was obliged to leave Nashua,
the first thing he asked of Fessenden was, if Dr. Thomson would
prosecute him. He spoke to me about the prosecution, says this wit-
ness, a month before he left Boston, and frequently until he left. At
times he seemed to be agitated and fear a prosecution. e was sick,
and his wife told me he was worried for fear of a prosecution. Fes-
senden, as his friend, advised him to sell out and leave Boston, and
he did so.

Can proof be stronger than this? If required you have it, for
Badger himself admits he was threatened with an indictment for mal-
practice before he left Boston. 1t was then the fear of some indict-
ment which influenced his selling ont and leaving Boston.

5th, The Lectures he procured to be written. T'his charge is not
necessarily libellous, but if it were it is proved. That Badger was
conscious he was acting a deceptive part in availing himsell of the
talents of Mr. Ilealy, is proved by his exacting a promise from Ma-
goon not to tell that he saw Mr. Healy helping him write the Lee-
tures. Would an open, honest man have resorted to such a trick ?
By reading these Lectures, as his own, after they had deen gramat-
ized, as he calls it,—that is, polished, pruned and enlarged, by a stu-
dent and a good scholar, he palmed himsell off as an able and correct
writer, and thus imposed upon the audience, on whom he levied an
admission fee. You are distinctly told by De. Morrill, that when ques-
tioned as to his Lectures, he could give no explanation, thus proving
that the Lectures Mr. Healy had prepared for him were beyond his
depth. You find him, too, calling on Dr. Morrill to pay one half of
the price he (Badger) admitted he had paid to get these Lectures
written for him in Boston. Can proof be stronger 1

Gth, The clearing out from Nashua with the loss of several hundred
dollars, and the refusal of his patients to pay for his deception, is liter-
ally proved Badger himself is forced to admit it. He sold his
house at a sacrifice, and he left hundreds of dollars uncollected, and
the reason the patients gave for not paying, was imposition. On all
these points, touching the imposition and the motives for removal, I
feel assured you cannot entertain a doubt.
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7th. The charge of opening the letter only remains, and on this
you may entertain doubts. If my client fails in literal proof, it will
be here, and here only. Tie indictment lays this as alleging a fraud-
ulent act. Such is not its fair import.~ It states as facts * the open-
ing of a letter of Dr. Thomson’s (not breaking the seal) and agreeing
to answer for medicine and have it ready for Mr. Kinsley by to-morrow
noon, which I (Dr. T'homson) discovered and answered mysell.” Is
not all this substantially proved? As to the opening of the letter, we
do not bring it home upon Badger himself, but upon scme one in his
employ, and for which he is answerable. Kinsley cannot identify
Badger or Cobbett as the man, but if you believe Kinsley, who testifies
filil‘l]i and has no pnssihie motive to do ullmrwis.e, |h|: ]EH{!T was npgn-
ed in Badger's shop. Whoever did it imposed upon Mr. Kinsley and
made him believe that he had gone to the right place to get an order
addressed to Dr. Thomson answered. The carrying of the letter to
Dr. Thomson’s agent, by Badger, (if this is the same transaction)
looks like an alier thought, when it was discovered that the books
could not be got to answer the order. Even if you can believe that
the direction of the letter was not discovered until after it was prom-
1sed to answer an order for books which Cobbett knewe Badger had
not got, how can you reconcile the subsequent proceedings? Badger
and Clarg are now fellow-trespassers on Dr. Thomson. Clark was
then his agent, and DBadger tells you he carried the letter to him and
wanted the medicines and books sent to his (Badger's) shop, to ac-
commodate Dr. Thomson. Recollect that at this time Badger knew
that Dr. T'homson held him to be an impostor, and yet he pretends he
wenl to get the doctor sanction his proceeding in promizing to de-
liver at his shop the genuine medicines ordered from Dr. Thomson
himself! Do you believe it? If this proposal was wade, was it not a
tampering with Clark in order that Badger might carry out the decep-
tion he had begun with Kinsley, and thus make it appear that he was
an accredited agent of Dr. Thomson? The subsequent collision of
these men against Dr. Thomson justifies this inference.

But mark the conduct of Badger. If he called on Clark with the
letter, it must have been within twenty-four hours of the time Kinsley
was to call for the medicine and books. Badger did not get either, and
yet, when Kinsley called the next day, Badger or his agent delivered
him the Iadger medicine as the genuine Thomsonian. Not a word
was said about having come to the wrong shop. Money was received
for the spurious medicine,—something was said about not having the
books, and Mr. Kinsley is suffered to depart in the full belief that he
had got his order answered by Dr. Thomson himself! Do not forget,
Gentlemen, that Mr. Kinsley is pesitive that medicine was delivered
to him as the answer to his order on Dr. Thomson ; and you cannot
doubt that this charge is substantiated. Mr. Kinsley carried the
medicine to his employer. About a week after the mistake was dis-
covered, Kinsley returned to Boston, went to the right place, Dr.
‘Thomson discovered how he had been deceived, and then answered
the order himself, while Badger pockets the money he had received
for the medicine he had sold to Kinsley, under false pretences!

How can you reconcile with an honest intent, this gross deception
on the part of Badger in delivering his own medicine to Mr. Kinsley,
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receiving the pay and never hinting to him that he had brought his
order to Dr. Thomson to the wrong shop?

Kinsley and Cobbett differ irreconcilably as to the time the order
was delivered. Cobbett says he is sure it was September or October.
Kinsley is positive it was sleighing. Flie only way to reconcile Col-
bett’s statement with truth is to infer that there were two Instances
of orders wrongly delivered. Some other teamster, deceived as Mr.
Kinsley was by the sign, may have delivered the open order Cobbett
received in September, and he and Badger may conneet together two
distinct transactions. At all events a man who would hold out false
signs to decoy customers as Badger did, would not be scropulous in
catching all that came to his net.

So much, Gentlemen, for the lacts in this case ; and i ever a publi-
cation of severe truth against an impostor was justifiable, I do not
perceive how, as fair and impartial men, you can avoid the conclusion
that Paine D. Badger deserved at the hands of the man he had so
long plundered of his name, all the castigation and exposure he has
received.

THE LAY OF LIBEL CONSIDERED.

But should you, afier considering the facts, come to a different con-
clusion, you then have another duty to diseharge, and that is to satisfy
yourselves beyond all doubt, of the existence of any law in this Com-
monwealth by which you can find the Defendant guilty. When 1 say
1o you, gentlemen of the Yury, that after using all the research and all
the reasoning faculties within iny power to apply to a question, I consci-
entiously believe that there is not, never was, and never ought 10 be, a
law in this Commonwealth to punish a eitizen as a criminal for print-
ing his thoughts, I may be charged with standing alone in this be-
lief at the Bar; and that may be reason enough to satisfly you in tak-
ing the mere opinions of others in preference to my proofs. Never-
theless, long established error, sanctioned by the greatest names, has
often been broken up by the slight impulse from a single hand, given
to the ball that others will impel 1o erush it. I as firmly believe that
the doctrine of the criminal law of libel, as now held by our learned
Judges who have unconsciously fallen into the error of mistaking their
own opinions for legislation, will be one day exploded, as that the
original dogma of that doetrine, ** the greater the truth the greater
the libel,” has already been scouted from every Court of Justice in
the Union.

_The learned Judge who presides in this trial will inform you that in
his opinion the law does exist in this Commonwealth. Were it a
matter of opinion merely upon the construetion and meaning of a
known law, I should most freely defer my opinion to his; but in a mat-
ter of evidence, of historical truth, in the simple fact whether a law
declaring a certain act a crime, does exist or not,—you and I or any
man of common sense, are as competent to form an opinion "as the
most learned in the land. ;

I put it to you, not as a matter of construction, but as a matter of
Sfact ; and here, Gentlemen, you are bound by your oaths to find in
the first step, the fact that the law by which you are called on to de-
prive a citizen of his liberty as a criminal does ezist. Without the
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evidence of the existence of the law is brought home te your under-
standings, past all doult, how €an you discharge your oath *' 10 wel
and truly try the issue between the Commonwealith and the Delend-
ant according to your evidence 1’

Your first demand upon the Commonwealth is, * show me the law
to punish this eitizen!”  * In my opinion the law exists,” says the
learned -Judge. ** Where is the coidence of it?’ demands the juror ;
and of the weight of that evidence as well as the application of the
law to the facts, he must judge for himself and not the Court for him.
He cannot put his oath or his conscience in the keeping of the Judge.
If the juror falsifies that oath, it is ke and not the Judge, who will be
held accountable by the Judge of all Judges. Suppose the Judge
should say to you, **in my opinion this man is guilty,” dare you con-
vict him on that opinion, under your oath, without investigating the
‘evidence? If, then, the Judge's opinion as to the existence of the
facts in the case is not binding on you, how can you delegate to him
the power of deciding for you whether the most important fact of all,
the law to punish, exists?

Look at it then, in this 1elation, as a simple question of evidence,
and be not alarmed out of the exercise of reason and judgment by the
notion, that there is some great mystery attached to the simple fact,
whether a certain act is or not an offence by law. If you are told that
you have never studied law and can know mnothing about it, while
the Court knows every thing ; let your answer be that youn are not put
here as servants to the Court, to nod assent to its opinions, but as an
independant, coordinate branch of the administration of justice; and
every man of you, in a eriminal trial, a judge, with higher powers
than he who presides on the bench,—for he can only give you his
-opinion of the law and the facts. You are sworn by yeur eath and
required by your office, to judge of both the law and the facts.®

I contend that there is no eniminal Law of Libel in force in this
State, on which this indictinent is founded.

1st, Because the indictment is not founded on any Statute, but on
the Commaon Law of England.

2d, Becaunse the Common Law of England, punishing libelling as a
erime, was not adopted and approved and usually practiced on in the
“Courts of Law before the Constitution.

d3d, And il ever adopted before the Constitution, it was abrogated
and repealed. Ist, By the Colonial Acts which established a distinct
law for the Colony wpon Lying and Libelling,—2d, by the Constitu-
tion itself, to which the English Law of Libel is utierly repugnant.

When a citizen is arraigned for a erime which is to touch his lib-
erty, the first inquiry for a Jury to make of the Government is—** show
us the law 7" for the Bill of Rights says ** no person shall be held to

* & Juries are Judges, and if a Jury have no right to enter into a question of
law, their decision is in itself a mere nollity.  Jurymen are loo oflen ignorant
of iheir own rights, and too apt to be awed by the autherity of a Judge. Your
Barristers are too apt to be civil 1o my Lord Chief Justice, at the expense of
their elients.’” [Junius to Lord Mansfield.] The Judge is always to be respect-
ed 8o long as he respects the rights of others; but should never be allowed to
dictate Lo a jury, or to enforce their consciences. :
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answer for any crime or offence until the same is fully and plainly,
substantially and formally, described to him.”

Show us the law, then, not by inference or guessing or the suppo-
sitions and notions of learned Judges, but *“ fully and plainly.” At
the outset, gentlemen of the Jury, you must stop in this case, if there
is a shadow of doubt resting on the existence of this law. We are not
to prove that it does nef exist, but the Government 18 to prove-that it
does, ** fully, plainly, substantially and formally.” If the prosecution
fail to do that, you peril your own consciences as well as the liberties
of the citizen, should you venture to pin your faith upon the sleeve of
the Court, and substitute another man’s opinion for your own houest
conviction.

T'he prosecuting officer has undertaken to show you the law, and he
refers to the Statute Book as indirectly admitting the existence of such
a law. ‘T'he word libel occurs five times in the Statute Laws of this
Commonwealth.  Sect. 28, chap. 52, provides for appeals from the
Munieipal Court upon indictments, and libel, nuisance and conspiracy
are mentioned among others.  Sect. 10 of chap. 86, makes the same
provision for appeals.® Sect. 19 of chap. 100, refers expressly to a
civil suit for publishing a libel. Sect. 1 of chap. 120, limits the time
in which civil suits for slander and lhibel may be commenced.

The Gih sect. of the 133d chap. which is the same as the Statute of
1526, chap. 107, provides that in every prosecution for writing or
publishing a libel, the defendant may give in evidence, in his defence,
upon the trial, the truth of the matter charged as libellous.

The history of this last act will show why it was introduced. In
1202, Chief Justice Parsonz enacted the law of libel on the Bench, in
the case of Clap. He declared it a erime 1o publish ¢rath.  In 15232,
Judge Quiney repealed Judge Parsons’s law, in the case of Common-
wealth #s. Buckingham, and admitted the truth. In 1825, Chiel Jus-
tice Parker re-enacted the law that truth was a libel, in the case of
Blanding.t

This was so manifestly an outrage upon the Constitutional liberty
of the press, that the next year the Legislature passed an act to re-
strict the judges in their arbitrary proceedings to restrain the liberty
of the press.  But so long had the judicial enactment of the law of -

* This provision for appeals was abolished by the last Legislature, so that this
reference to the law of libel which wag arifully inserted by some sticklers for the
doetrine, upon the revision of the Statules, after the criminal law of libel had
been called in question, is taken out of Lthe way.

t In that case Chief Justic Parker would not admit the truth to be given to
show that a tavern keeper held a drunken earousal al his house while there was
a corpse in it. If the doctrine had been carried out, what wounld have become of

_the fres discussions on the sobject of temperance? And yet, so infatoated
was Judge Parker with the English law of libel, that he solemnly said that a
“relaxation of the law of libel, s0 as to admit the truth in justification, could:
not take place without invelving the community, families and individuoals, in
those conlentions and acrimonions econflicts, which will render the social state
little, if any at all, better than the savage."

How mistaken this learned judpe was! The troth has been allowed in evi-
dence for thirteen years, and yet society has not gone back to the savage state.
The morbid fears of the Commeon Law lawyers of the present day, are as unfound-
ed, touching the danger of abolishing all ‘indictments for libel, as were Judge
Farker's absurd notions in 1325, 5
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libel been unquestioned, and it was so generally supposed that the
Judges would not have intreduced it, had not the proof of its usage in
the Courts before been clear, that no question as to the fact of its
legal existence was then raised.

But these enactments of the Legislature create no offence ; and if
the Attorney relied on them, his indictment would be quashed at
once, for it concludes against no form of law, or statute, but against
the peace and dignity of the Commonwealth; that is, ithe Common
Law of England.

We must then look beyond the Statute Book to find this assumed
law of libel.

Now there are but two modes in which laws can be made in this
Commonwealth, and that is either by the Legislaure, or by force of
the Constitution. The Legislature has not made libel a erime by any
law since the Constitution. The adoption of the Constitution abro-
gated all previous laws not recognized by it.

The Gth section of the Gih chapter is the only recognition of any
unwritten law. It provides that ** all the laws which have heretofore
been adopted, used and approved of in the Province, Colony, or State
of Massachusetts Bay, axo uswally practiced on in the courts of law,
shall still remain and be in full force, until altered or repealed by the
Legislature.”

This brings us to the distinct fact whether, before the adoption of
the Constitution in 1780, the English Criminal Law of Libel had
been adopted and approved of in the Colony, and (alse) wsually prac-
ticed on in the Courts.

Mark the two requisitions,—the adoption and approval by the Col-
ony, and in addition to this a uswal practice in the Courts! Even a
single case, or two or three, would not do; there must be enough 1o
establish a wsage. - The Bill of Rights tells you that the object of a
Constitution is “to provide that ail shall be governed by certain
laws.” The law must be certain then before you ean convict under
it. In the absence of all Statute law you require the next best cer-
tainty, viz. a fixed, settled, positive rerfain usaze in the Courts before:
the adoption of the Constitution. Let Jurors do their duty and hold
the Government to this proof, and there will never be another indiet-
ment for libel sustained in this Commonwealth, and Constitutional
law will be placed once more above the mere law of the Judges.

Usage, before the Constitution, can alone make Common Law.
T'he usage, therefore, must be uniform and past doubt. 'We ean prove
the negative of this use. When Judge Parsons made the law of libel
in 1803, in Clap's ease, (4 Mass. Rep.) he did not pretend it had
ever been practiced on in the Courts. On the contrary, the Attorney
General (Perez Morton) said, ** no particular decision of the Courts
here, adopting the Common Law upon this point before the forming
of the Constitution, is recollected.” Judge Parsons assented to this,
and yet went on to try a man for an offence against a law, of the ex-
istence of which neither he nor his Attorney General had any recol-
Iection !

In 1791, when Freeman was acquitted for a libel, {(which is the
first instance of indictment for libel after the Constitution,) Attorney
General Sullivan said * he was the common medium of all prosecu-
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tions in behalfl of the Government, and the present was the first cause
of the kind which had happened in this country.”

Harriton Gray Ouis, who appeared for the Defendant, said * trials
ol this kind are unprecedented in this Commonwealth ;" and he added,
(in strong rebuke of Sullivan, who professed to be a republican,)—

“ How strange and extraordinary it appears, that during the irritable period
which preceded the late revolution, and throughout Lhe course of our eivil eon-
test with Great Britain, amid the animosities of contending factions, and onder
the influence of arbitrary Governors and Jodges, @ prosecution of thes bind was
merer heard af, and, in the first instance, iz brought forward by a gentleman (Sul-
livan) who has professed himself an’ advocate fur the Liberty of the press and the
rights of man.™

Al this was said in the hearing of Robert Treat Paine, one of the
Judges, who hiad been Attorney General from 1780, when the Consti-
tution was adopted, until Sullivan succeeded him in 1790. How
could a law have been adopted, and “ wsnally practiced on in the
Courts " before 1730, and these men all ignorant of such a fact or
such usage I*

Why, Genutlemen, had the Criminal Law of Libel been in force pre-
ceding and during the Revolution, it would have been more effectual
to put down Liberty than the whole army and navy of Great Dritain.
Would Otis and Adams and the rest have been kept out of prizson a
day, could the law of libel have been applied to their bold autacks
upon Government and its agents?  Against this weight of evi-
dence, to which mueh more mizht be added, a Jury should require
something more than one or two witch cases, a Quaker prosecution
and a single indictment for scandalizing refigion, {Chickley’s case,)
which is all the uatiring research of the learned Attorney for the
Commonwezlth has been able to find, in an investization of three
Fears.

Taking then, the fact, that no wsage can be shown before the
Revolution, establishing the British Law of Libel, you must throw out
of the case every subsequent decision of the Judges, as a manifestly
extra-judicial act; for the Constitution declares that * the judicial
shall never exercise the legisladive powers, to the end we may have a
government of laws and not of men.”  Who, then, made the libel law,
if Chief Justice Parsons did not?

On the other points I will be brief.

The British Law of Libel was abrogated by the Colonial Aects. Tt
is a plain rule, that if the subject matter of a provision in the Common
Law has been passed upon by the Legislature, the Common Law,
though previously in force, is thereby abrogated.7

Now the Province of Massachusetts Bay, in 1649 made a eriminal
Code, eutitled ** An act for the punishment of ecriminal offenders, and

* The most direct evidence that the law of libel was not practiced on in the
Courts of Massachusetts in 1721, is found in the 1st vol. Hutchinson's History
of Massachuseits, page 225. Governor Shule, in his message to the House of
Representatives, complains thus— 1 am very much surprized youn should refuse
two other bills which came down from the Courcil, the one to prevent riots, the
other Lo &mﬁi&ﬂ the making and publishing libels and scondalons pamphiets, the
Eﬂﬂiﬂg which would, in my opinion, have tended both to the honor of tha

overnment and the public peace.”*

t 12th Mass. Rep. 537, 10th Pickering, 37.
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among a long list of offences is lying and libelling.* In 1692 this
Act was revised, and lying and libelling made offences punishable in
the form there prescribed.  This covered the whole subject, and even
went farther than the English law, which did not make lying an
offence. [t [ollows, that as no oiher law was passed down to 1780,
on this subject, this was the only law under which libelling could be
made a crime, and must now be in force if any law on the subject is
in foree.

3d, But the Constitution abrogated even this Colonial law, as well
as all British criminal law on the subject of hbel. It abrogated all
laws or parts of laws “ repugnant to the rights and liberties contained
in this Constitution.”

One of these rights is, *“the liberty of the press shall not be re-
strained in this Commonwealth.”

The Legislature, therefore, has no power to enact a criminal law of
libel. To say that a law to punish after the publication, is no re-
straint on the press, is the same as saying that the law which punishes
theft 1s no restraint upon one man taking another man's property.
What liberty is that which allows you 1o do an act for which you are
to be punished? T'he law punishes no action which it does not mean
to restrain ; ard what greater restraint can there be than that under
which a citizen publishes his thoughts, subject to the construction,
power or caprice of a Judge, whether he thinks them libellous or not?

The argument that it would lead 1o licentiousness of the press not
to punish libels as erimes, is practically answered by the fact that
thousands of libels are published annually, nay hundreds a day, in the
city of Boston ; scarcely a newspaper appearing without one or more
of them, and yet the criminal prozecutions do not average one a year.

Besides, the civil remedy is ample. There is no sense in saying
that written slander is more a erime than spoken slander. The old
fiction as to breach of the peace is exploded, for the truth is admitted in
evidence, and truth in a-dibel provokes to breaches of peace more than
falsehood. When the reason of the law ceases the law should also
cense,

T'he other reason for punishing libel, given by the learned Attorney
in the opening, is that the Constitution provides that *“ every subject
ought to find a certain remedy by having recourse to the laws, for all
injuries and wrongs which he may receive in his person, property or
character.”

It is most manifest that this refers to redress for injuries by dam-
ages in civil suits, and on this is founded the civil action for injury to
character by slander written or printed. To say that the citizen finds
a remedy for his wrongs by an indictment, is absurd. The argument
drawn from the supposition, that a pauper may get possession of a
press and publish libels, and therefore you must indict him to get re-
dress, has no more force than that the same pauper may get possession
of a tongue and slander you,

The intent of the Constitution to negative prosecutions for freedom
of speech or discussion, is, I think, manifest in the 10th Article,
which declares that * each individual of society has a right to be pro-

¥ Bao Ancient Charters and Colony Laws, pp. 149, 240,
G
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tected by it in the enjoyment of his life, liberty and property accord-
ing to standing laws.” : .

Reputation is not incleded in this enumeration, which relutes te
eriminal laws, while it is included in the L1th Anicle relating to civil
remedies.

In conclusion, Mr. Hallett here left it to the candor of the Jury to
determine if there were such proof of the existence of the eriminal law
of libel as to warrant them in taking away the liberty of a citizen. If
there was a doubt of the law, that doubt must go to acquit. But so
confident was he that the defence had been fully made out, by a justi-
fication showing the truth in every particular relating to the imposi-
tions of Paine D. Badger, and the upright motives of Dr. Thomson in
exposing them, that he had gone inte a consideration of the law,
rather from a sense of duty than of necessity in this particular case.

CLOSING ARGUMENT FOR THE PROSECUTION.

8. D. Parker, Esq. closed for the Prosecution, in an able and
pointed argument, for a very brief outline of which we are indebted
to his notes.

In the closing argument, Mr. Parker began by congratulating the
Jury upon their approximation to the close of the case, and said that
he did not intend to occupy as much time as the learned and eloguent
counsel did who had spoken to them for two hours and a ball in the
defence. Ile would begin first with that part of the argument with
which the preceding counsel had closed, that is, the law of libel; and
he considered the case resolved itself into three questions,—the an-
swers (o which would exhaust the subject.

Ist. Is libelling a criminal offence in this Commonwealth? If it is
not, the case may at once be dismissed, for we are here in a criminal
Court trying an tndictment, not a civil action.

2d. Is the Defendant the author and publisher of the libel set out in
the Indictment? Upon this point, there is indeed no controversy. It
13 proved, and unequivocally admitted and acknowledged.

3d. The most material question is, has the Defendent made out in
proof his justification, namely, that the charges are true, and publish-
ed with good motives and for justifiable ends?

Mr. Parker said he should take up these questions in their order.

Ist. Asto the iaw of libel, Mr. Parker said, that in the opening of
the case he had referred to several parts of the Stafufe law expressly
recognizing prosecutions and indictments for libel.  These, therefore,
were several and distinet and periodical legislative declarations, that
libelling is a erime in Massachusetts: and the principles of the Com-
mon Law are affirmed and confirmed by these several acts of the Rep-
resentatives of the People. The Constitufion itself provides that all
laws heretofore adopted and acted upon shall continse to be laws,
unTiL altered, or repealed, by the Legislature. It was therefore
something of a kisterical question, whether the Common Law of Libel
had been adopted and practiced upon before the Revolution., He was
prepared to show by citing cases from the Records of the Courts of
this State, beginning in the Colony within thirty years from the land-
ing of the Pilgrims at Plymouth, and continuing through the time of
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the Province of Massachusetts Bay, vp to the troublous and exciting
times preceding the revolutionary war; and in the Commonwealth, by
the judgments of all the Courts of the State since the Constitution
was adopted, and up to the last March term of the Supreme Court, in
Whitmarsl's case, that libelling was a crime in Massachuseuts. Ie
had indeed supposed every lawyer in the Commonwealth, with the
single exception of the learned gentleman who argued this defence,
was ol opinion, that the Common Law of libel, as modified by the Act
of 1526, and the Revised Statutes, was the law of the land in this
State; and even that gentleman, who raised and argued this question
both before Judge Morton, and also Judge Wilde, and saved the ques-
tion for the consideration ef the whole Court in Whiimarsh's case,
abandoned the law-question, and permitted Whitmarsh to be sentenced.
Mr. . said he had, on his table, records and cases, which he could
read at length, conclusive on this point; but he would only refer to
some of them by their dates, showing they cover almost the whole of
the twao centuries which have elapsed since the settlement of this State
by civilized men.

The first case was in Essex county, in 1651—Joseph Rolinson’s
case. T'hen in Hampshire county, in 1664—DBenjamin Waite's case.
Then in Suffolk county, (where there was a special verdict) in 1724—
Checkley's case. ‘i'hen in the House of Representatives, March 3d,
in 1768 —the case of the Boston Gazette. That paper published scur-
rilous reflections on Governor Barnard © he eomplained, by Message,
to the House of Mepresentatives. They replied, ** Provision is al-
ready made for the punishment of offenders in the common course of the
law”

T'he Constitntion was adopted in 1780, and revised by the people in
1820; and in the revision, no alteration was made in the law of libel,
though several prosccutions had taken place. For instance, before the
Supreme Court in Boston, in 1791, eleven years after the adoption of
the Constitution, came Freeman’s case, before Judges, who were mem-
bers of the Convention which framed the Constitution. The precise
question now discussed was raised and argued by the eminent -::::-uusg'l
of that day. The defendant in that case was acquitted. Then Abi-
jah Adams's case, in 1799, for a libel on the Senate. Since then have
been Mr. Lilite's case, William Clapp’s caze, —— Blanding's case,
D. L. Child's case, Mr. Snelling's case, Mr. Cheever’s case at Salem,
Moore & Sevey's case, (wherein the gentleman, who now questions the
eriminal nature of libels, argued six hours for a conviction, I‘:“ then
aiding the Commonwealth’s Avorney,) and lasily, Whitmarsk's case,
argned by Mr. Hallett before Judge Morton, and also before Judge
Wilde, upon this identical point; and both those Judges overruled the
objection against the law. The persevering t:-punsnl of the _det‘endant
saved the question for the whole Court, but did not press it, and he
wias zentenced. -

With this series of decisions in all Courts of the State, Mr. P. said
he should not argue the question anew, but consider it settled, as '_““ch
as the law of assault and battery, forgery, or other common law -::rm}im

Bat, it is said, that in eriminal cases the Jury are judges of the law

_and fact. Their oath is, to give a verdict according fo evidence. The
Judge is put here by the Constitution and laws to testify to you, undes
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his eath, what the law is. He is a witness, and gives evidence of the
law. The witnesses on the stand give evidence of the facts. Every
honest juror will take the law from the Court, unless lie can place his
hand on bis heart and say, I do conscientiously and sincerely believe
the Judge does not deliver the law rightly, and I do know the law bet-
ter than he does. Any juror who can truly say so, may perhaps dis-
regard the Charge of the Court. ¢ _

2dly. Mr. P. then proceeded to the second point, and said, Dr.
T homson hcing il ncknow]mlg{rtl auther of the |}11H|,. le muost be
found guilty, the Government's case being made out, and the publica-
tion being exceedingly injurious on its face to Dr. Badger, unless he
sustained the burthen of prool now cast on him, and entitled himself
to an acquiltal by proving,

First, That the charges in his specifications are true, and

Secondly, That he published them from good motives and for jus-
tifiable ends.

In fact, these two points are but one, for il the charges be true, the
motive probably will not be doubted. If Dr. Badger is a dangerous
impostor, selling deleterious drugs, as alleged in the libel, it is a lauda-
ble motive which exposes him. ‘T’his part of the case, then, as to the
authorship of the libel, being proved and admitted, nothing remains
but the

Third and last point,—to wit. are the specifications true?

Upon this head, Mr. Parker said he should consider them in their
order, one by one, and was prepared to argue to the Jury that Dr.
Thomson had failed to establish any one of them. If any one was
not proved, the justification failed. I a reasonable doubt existed as
to the truth of any one of them, the defence failed, because the bur-
then was on Dr. Thomson to prove every one beyond a reasonable
doubt.

Mr. Parker then took up the specifications of defence, and com-
mented on the testimony for and against each one of the charges at
large, and defended Dr. Badger by a rapid notice of the evidence on
each point, urging upon the Jury that Dr. Thomson had totally failed
in sustaining the truth of his allegations against Dr. Badger. He
occupied an hour in arguing that Dr. Thomson had failed in his proof.
In conclusion, he said, il the charges had not been proved, their
falsity was prima facie evidence of the malice required to be proved.
But in addition, he would remark, that Dr. Badger's publication in
the Traveller was inoffensive—lie did not advertise as a Thomsonian
Physician, nor to sell Thomsonian medicines. There was no need of
Dr. Thomson’s severe and irritating piece to be published under it.
Dr. Thomson, if he wished so to do, might have cautioned the publie,
and informed them, that Dr. Badger was no Thomsenian Physician,
in decent and proper and inoffensive language. His doing it in so
libellous a way was a proof that the public good was not at the bot- -
tom, but probably a private resentment because Dr. Badger would not
sign a bond to give him @ dollar a pound for slippery-elm which cost
three cents a pound, and so for other medicines ; and Mr. Parker left

the whole to the Jury on the truth or falsity of Dr. Thomson’s charges
against Dr, Badger.

= e S
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COMMENTS..

Br. Hallett did not have the opporiunity to reply to Mr. Parker, and hit wishes
to say in reference o the allusions to 1he ease of Whitmarsh, that the Defendant
iI'IS'l!SlIL!d upon being zentenced, and, therefore, his Connsel did not take the
question o the whole Court.  He was fined 20 and no ensts.

The cases referred to by the learned prosecuting officer, as having oceurred be-
fore the revolution, require a brief notice.  In a period of one hundred and thirty-
nineg years, previous to the adoplion of the Constitution, fire precedents are all
that the researches of the Bar and the Bench ecan find, to show that the law of
libel was “usuafly practiced on in the Courts ;" that is, ence in thirty-five years,
to establish wsege.  But the cases eiled are not in point.

In 1651, Joseph Rolinsom wrote a piece of poetry ridieuling the ministers, and
was sentenced to be whipped or pay a fine of five pounds, for setting up a sean-
dalonsg libel. This was under the Colonial act of 1646, a;_r';u“ar_ heresy.  Section
7, © Every person whatsoever that shall revile the office or person of magistrates
or mintsters, shail be whipped or pay five pounds.” See Colony Laws.

In 1GG3. Benjamin Waite's case, * suspected of being the author of a libsllous
writing found about Goodwife Hawkes, her doore in Hadley,” Hampshire coun-
ty. Sentence of the County Court to be whipped five stripes on the naked back,
and pay the widow Hawkes five pounds, and also costz of Court. This was
Lynch Law so far as regarded the punishment. The offence came within the
Statate of 1645, “as to lying and spreading false news,’” and proves that the
English Common Law of libel was not in foree.  (Ancient Charters, p. 149.)

In 169G, Thomas Maule, a Quaker, wag indicted for publishing a Quaker boolk
withont license, and acquitted. Belore this teial, they had burnt sixteen pounds
of his books and whipped him five times. This vile peiseculion was under the
Act amainst Heresy of 16G46. ;

In 1724, John Checkley was indicted for selling a book on Episcopacy, entitled
“a gliort and easy method with the Deists.” in which he denied the right of
ministers notl ordained by the Bishops to adiminizter the sacraments,  The indiet-
ment eoncluded “eontrary (o the laws in such case mnade and provided." It
therefore did not go opon the Common Law, but upon some statute. It was &
religinus persecution.  He was sentenced by the County Court, and appealed to
the High Court. As gond law eould be found against him (and no beller) as was
found against Ann Huotehinson, when the bigets of her day banished her in 1637
for saying that the ministers preached a covenant of works and not of grace. The
Bth sect. of the Act of 164G against Heresy covered this case. ™ Every person
that shall publish and mainiain any heterndox or erroneous doctrine, shall be lia-
ble to be questioned and censured by the County Court, aceording Lo the merit of
his offence.”  Under this Act, the despatlie judges of that day punished as they
saw fit. The jury found specially that Checkley had published a Discourse on
Episcopacy, and the Court fined him 501,

In 1768, that Gesler of New-[England, Governor Barnard, called upon the Houge
of Representatives o punish the Editor of the Boston Gazette for a libel on the
Government. The IMouse refused, and #aid in their reply, “ THE LIRERTY OF
THE PRESS IS THE GREAT BULWaARE oF THE reEorLe.” They also zaid, ¢ It is
our opinion at present, that provision is already made fur the punishment of of-
fendera in the cemmonr course of the lawp.”" Not common law. This plainly re-
Ferred either to a eivil action, or 1o the Act of 1692, punishing lying and libelling.
After this reboke, Governor Barnard’s Chief Justice in Boston, mentioned this
libel to the Grand Jury, and required them to notice it. The Attorney General,
a ereatnre of Harnard, laid a bill beforz them, and they retorned on it * fonora-
mus "—we are ignorant of any such law ; and thus, says Hulchinson, ** pave a
ganetion to libels, which multiplied more than ever.” OFf conrse, it was nol vsual
for the Courls Lo punish libels. The next year, 1769, the Grand Jury of Suffolk
found bills of indictinent against Governer Barnard, General Gage, and others,
for letters written to England. abuging the people of Boston. The Atlorney Gen-
eral refiesed to draw the Tlll"ﬂr and the Grand Jury drew them. The Chief Justice
said he would take no notice of this wanton proceeding, and ordered the Clerk to
tgsue no summons.  Thus did the Grand Jury, the Attorney General, the Chief
Justice, and the Hounse of Representalives, severally nse to recognize the
law of libel, which -|:|J-|:|:r[ﬂ.-e|,-e'_ljr negmivm ils being LU usunll_f plaﬂtis&d on in the
Courts "' at that peried.
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This summary disposes of every precedent that can be found previous to the
Conatitution.

In 1805, three years before Judge Parsons enacled the Judre law of libel, the
House of Representatives passed a resolve on the snhiiect of a piece in the New-
England Palludium, reflecting on the House, in which they say that the law of
England en the subject of libel, is not the law of this land.

"Fh& Attorney for the Commonwealth alzo alluded to the fact that Mr. Hallett
was associated with him in the trial of Moore & Sevey for a libel on Samuel D,
Greene. Mr. . appeared in that case as counsel for Mr. Greene, whose charac-
ter was called in question. e did not advise the prosecution, and did nol argue,
the law. In 1222, Mr. Hallett was assoeciated with the lamented Stephen Hooper
in the trial of Mr. Buckingham flor a libel on J N. Maffinn. Baoth he and Me,
Hooper took the groand that a eivil action and not a eriminal prosecution was the
only proper remedy far printed slander under the Constitution of Massachusells.

The doctrine urged by the Attorney, that the Jury are not judges of the whole,
malter, law and Fact, is contrary to both English and American law and precedents.
Taodeny to the Jury this right, is lo deny to them the right to give any thing bul a
special verdiet A general verdict must embraee law and [aet. Lard Camden
well said “ that if twelve or twenty-lour Ju:!grn doclared that Juries had not a
right to decide upon the faw and the fact, they were wromg”’

I'he attempt of Lord Mansfield to wrest this power from tha Jory in 1371, was
resisted ; and, in 1792, Parlinment, © to remove doulis respecting the functions of
Juries,” declared * that on every trial of an individual for libel, the Jury may

ive a general verdiet of gailly or not guilty, on the whole matier put in issue.”
TI‘ this new doctrine is true, American Juries are nol as free as English Juries,
Judge Story is the only Judge who has yet attempted to follow Lord Mansfield's
usurpation over Juriss.

This right of a Juory was never questioned in this Siate, unlil they disagreed
and refused to find a verdiel on the law of libel. In the triol ef YWhitmarsh, in
1836, Judge Morton well saud—

“ Bomelimes cages are combined of law and fact, particolarly in eriminal pro-
gecutions. The Jury, therefore, can decide on the law and the fact, and the Couart
has no right to revise their verdict, whether made on the law or the fact. 1f the
Jury are not convinced as Lo the existence or application of a law, they must go
by their consciences,”

It is indeed alarming, if, afler having established the law of libel by an extra-
jud'm'ml act, the prosecuting officers and Judges are resolved to sustain it, right or
wrong, by taking from the Jary the inherent right of deciding whether the law
exizlz or pot. Thiz wonld make the Ju:lgeﬂ. 1rgi5l:1|m:;| at their pleasure, heyond
all control from the Legislature or the people. Let the peopls never surrender
this right, 1ill prepared to surrender the palladium of their liberties,—the trial by
.Tur]r 1iself.

THE JUDGE'S CIHARGE.

Juver Tuacwer charged the Jury, briefly. He said that the case had been so
fully argued on both sides, bul little remained for the Court to do.  Dr. Thom-
son, the Defendant, admits the publication, but alleges that it is true and was
published from good motives and for justifiable ends, 1o put the public on their
guard amainst an impostor, who was using hiz name, and sailing under falze
eolors. [t iz not denied that the anticle contains libellous matter, and it can only
be justified by showing the troth and the good motive. Aas to the law, we mnost
take it as we find it. and as derived from the praclice and decisions of the Couarts:
He instrueted the Jury, that, in the opinion of the Courl, o publish a falge and

‘seandalons libel, is an offence at Common Law, in this Commonwealth. IF he

was wrong in this opinion it was subject to revision by a higher tribunal, the
Supreme Court, and if lhegﬂwere wrong the Legizlature had the power to pre-
seribe what the law should be. He did not regard the Common Law of Libel as

now administered in this Siate, as a restraint upon the freedom of the press.
The press was left free, but from regard to humanity and the public peace, the:
law would step in when a libel was published, and punish the wrong doer. But
in this State, conirary to the maxim of the Common Law, the truth is admitted
as a justification eof the libel, if published with good motives, and this throws
upon the Jury the responsibility of the whole matier.
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The Government is not bound to show that the libel is false, but the party has
the right of showing that it is true, and if he fails in this, the Government is
entitled to a verdict upon the mere showing of the publication and that the
matter is libellons, The burden of proof is on him, and as in this case the troth
ds alleged, Mr. Badger, the complainant, is in fact the party on trial.

Dir. Thomson clauns to be the discoverer and author of a syslem of medical
practice, said to be of great value. This, the Attoiney for the Commonwealth
admits, ana you will doubtless so regard it.  He has fortified his discoveries, the
result of great perseverance and labor for many years, with a patent, and super-
intends the preparation of his medicines, in order to prevent their becoming
deteriorated, and bringing the system into-disrepute in nnskilful hands. To re-
munerale himself for his labors, lie sells rieghts to Funilies to use the medicine for
themselves only, and he alsoappoinls agents whe agree not to sell spurious medi-
cines, or other than that his system has preseribed, So thoat in this way g,
Thomzon endeavors Lo preserve Uis purity of the medicines gold under his name,
and to secure Lo himsell the profits of his labor and research. [f a person has
made a valuable discovery in arls or seience, our laws will proteet him in the
enjoyment of its honors and profits ; and this iz an honerable incentive to in-
provement. I am oot prepared to say that the case of Dr. Thomson furnishes
any exception to this rule. 16 his system is a help to nature, it will zustain itself
on_ its own merits, and it must be lefl to time, the revealer of all things, to test
its benefits to mankind.

It is to guard this sysiem from injury by fulse pretenders, that Dr. Thomson
elaims the right to warn the public against the impositions practiced in his name
by those who assume it without authority; and such right he unquestionably has,
o ||Jrule¢l. himself and the community, being responsible for any abuse of that
right.

.E“_ such was the intent of the publication charged as libellows, it makes out a
good wotive and jostifiable end, and leaves the trulh only to be established to
constibule an entire justification.

The publieation begins and ends with putting the public on their guard against
impostors, an odious race of men, who, withoot merit or honesty themselves,
thrive on the labors and the reputation of othérs. FHe charges Dr. Badger, in
substance, with being one of these impostors in gelling medicines as the Thom-
gonian which are not 3o, and in making use of the Defendant’s name in a2 man-
ner calculated to mislead the public. e further eharges him with fraudulently
breaking open a letter and then selling out Lo escape an indictment for the
offence—of again clearing out from 'ﬂasﬁun, in consequence of the exposore of
his impositiéns thete, and with having delivered as his own, lectures he procured
another to wrile.

It is not denied, that whalever may be the law, this is a libel if' it be not troe,
and was not published with good molives.

But the defence is that this publication was made with good motives, and if
such be your opinion, and that the matter is true, you are bound 1o acqoit. The
gpecifications sel forth the particulars the Defendant expecled to prove, and the
guestion is, have they been made out to your satisfaction? Otherwise, the Gov-
ernment having shown the publication and that it is a libel, you will be bound to
convict.

Dr. Thomson eamplaing, that Badger was never autherized by him Lo sell or
prepare his medicines, and yet le has for several years, imposed himself upon
the public as a Thomsonian practitioner, oblaining confidence and customers
solely on the credit of Dr. Thomson's name, and not his own. In regard to the
evidence to esiablish this, it seems that Dr. Badger was not edoeated for the
medical profession, but beeame associaled with a Dr. Brown, who snhﬂequemlﬁ
gold oul o Badger, and he continued to sell under the ‘Thomsoenian sign, whic
‘all agree means Dr. Bamuel Thomsen, and was so undersiond by the public.

But Badger says, that though he wsed the name he did not claim 1o be an
arent of Dr. Thomson, but used it ag a generic term, meaning the Hotanic pracs
tice. The Defendant relies on the fact, that in using the Thomsonian sign,
Badger did hold out to the world that he was not enly a diseiple of Dr. Thomson
but an agent, and you will judge, Gentlemen, whether from the manner in which
he represented himself and his business to the publie, he did not rezlly intend to
have it considered that he was one of Dr. Thomson's agenis, and enjoying his
confidence.
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Afer being repeatedly threatened by Dr. Thomson, on the charge of imposi-
tion, and required to take down the sign, he sold out and went to Nashua, and
there commenced business as a  * thorough Thomsonian Physician, without
amalgamation,” and advertised Thomsonian Medicines in capitals, prepared for
use, referring alse to Dr. Morrill in 2 manner to make it appear there was some
connexion with De. Thomson himself.

In connexion with this veu will also recollect the testimony of Dr. Morrill.
He states that Badger represented himself as a therough Thomsonian, and pro-
posed a connexion in business as such. That he did not represent himself
direetly as an agent of Dr. Thomson,—that is, he had not signed the bond, but
witness considered him as anthorized by Dr. Thomsen. He began to practice,
however, disregarding the terms with Dr. Morrill, but soon got off the track and
vended medicine not Thomsonian, This and much other evidence is relied on
for proof that Badger was an impostor, because he never was authorized by Dr.
Thomson, and it is also shewn that be vged as Thomszonian, medicines that were
never preseribed as such, and when he returned to Boston gave notice that he
had resumed his former practice, and continued Lo use the Thumsonian labels.

For these reasons Dr. Thomson justifies the publication to put the public on
their guard against an impostor.

The complainanl denies this, so far ag to say that he only used the labels to
designate the botanic mode of practice, and not to use the credit of Dr. Them-
son's name Lo vend his own compoends. You are Lo judge whether this expla-
nation satisfies you that he was not an impostor.

In reference to the other principal charge, the fraudulently opening a letter, it
appears that Mr. Hil‘lﬂ&:l,'. seeing this large :ﬁign, and Iming in pursuit of Thom-
sonian medicines, called at the shop and they ogreed to put up the medicines,
and the next day he called and received them. Cobbeit testifies that Kinsley
opened the letter. This Kinsley denies, and is positive he did not open it. You
have the testimony of Clark alse, on this poinl, that Badrer brought the letter
to him and accounted for the mistake, and in this way the letter was delivered
to Dr. Thomson, who had the opportunity to answer the order. IF these are the
facts, there would appear no breach of honor or viclation of law on'the part of
Dr. Badger, in the matter of the letter. IF the witnesses state eorreetly, there
would appear no ground for charge on this score, and that Dr. Thomson sos.
pected wrong where there wns none.

Another r,:harga_ ig, procuring lecturez to ba written. The evidence was that
Badger furnished the medieal faets and Mr. Healy the literary matter, and you
will judee if this does not jusiify o charee of procuring lectures to be written.

The circumstances under which he leit Boston and Nashoa, should be consid-
ered, and whether he left the former place for fear of an indictment for breaking
open the letter, or from any other canse. He came back to Boston and resumed
his practice, and you must judoe under all the circomstances of the prosecation,
whether the publication made by Dr. Thomson was not done Lo put the public on
their gpuard against an ignorant impaostor, or whether it was done from malicious
motives to hold him up to odiom, and dustroy his reputation in the community.
And as you shall find, so shall you return your verdiel, between the Defendant
and the Commonweanlth.

The Jury refired al half-past 5 P. M., and were oul all night without agreeing.

Friday morning at 9 o’clock they came into Court, and informed the Jodge
they had not agreed on the law, The Judge instructed them that they were
bound to take the law from the Court. They again retired, and in a short time
returned a verdict of guilty.

Sumrdu]y Merning, Aprel 14, 1839,
In the case of the Commenwealth #5. Dr. SBamuel Thomson, for libel, Judga
Thacher gave sentence of a fine of fifty dollars, from which the Defendant ap-
pealed to the Supreme Court  Before sentence, Mr, Hallett staled to the Coort
that, had the Defendant had a fair trial, he would not have appealed ; but he was
prepared to prove that the verdict had been forced by improper treatment toward
one of the jurors, who had been annoyed all night the jury were out, and even
threatened with indietment for o contempt of Court, if he did not consent to agree
to a verdict against his own conscientious convictions of right. Mr. Parker inti- -
mated that no juror ought to be allowed to sit in a case, who had made up his
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mind against the criminal law of libel. Mr. Hallett replied that, by the same
rule no juror ought to sit who had made vp his mind that there was such a law.
It was a question of evidence as to the existence of the law.

Some conversation was had as to the operation of the new Statute which takes
away appeals from the Municipal Court as to any matter of fact,—but it was
found not to apply to this case. It was then suggested to the Court that the sens
tence ought tu be merely nowinal ;—that the substance of the alleged libel was
the cha.rgu that P. ). Hu-dgﬂ, in assuming to be a Thomsonian practitioner, was
an imposter, and had deceived the public by _bhelding himself oot as such, and
vending spuricus and inferior medicines, as Thomsonian medicines, o the danger
of the public, and therefore the Defendant was justified in exposing him ; and
that every itein in the alleged libel had been proved except the implied charge
of breaking open a letter, which it turned out had been done by another person
in Badger's establishment  The Court had considered this as a case of traud, but
such was not the intent or eonstruction.

Judge Thacker, in delivering sentenee, said, that in the trial of the cause full
Justice had been done 1o the system of medieal treatment of which Dr. Thomson
was the discoverer, and that it was shown and adimitted, that this system was
wiﬂ&lly dilfused, bul daugerous in the hands of wnskillful persons who assumed Lo
practice it and deceive the i:ub}ic under the sanction of his name. It was proved
that the prosecator (Badger) had assumed the Thomsonian name to give credit
to his own practice, and that the manner in which he had availed himself of the
repula.tion and discoveries of 1. 1. were eircumstances of strong pravocation,
he being the inventor of the system now celebrated in various parts of the ecoun-
iry, ln&’huing fuirly eniitled to its honors and benefits. 1t was also obyvious that
it was nnly by the use the proseculor {Buﬂgi:r} had made of the name of Dr,
Thomson, that he had acquired any celebrity. The whole eourse of his proceed-
iﬂg was h:-lding oul 1o the public that he {Badger) practiced under the name and
sanetion of De. Thomson ; and in his hands it might be not only dangerous to
the public, but injurious to the reputation of Dr, ‘!F‘ The Court was free o sials
this in jnstice to the Defendant, but though he might have heen seriously in-
jured, yet the remedy he had pursued was not the right one, and the verdict inust

e taken as correct. As to the charge of breaking open a letter directed to Dr,
Thomson, the impression likely to be produced from the language was, that Mr.
B. opgned the letier fraudulently and cleared out to aveid an indictment, that
would grow ouat oi it. With regard to the provocation for the publication, the
Court would take it into consideration and impose a Iiﬁlll sentence on the sround
that it was a privale matter of difference which might have been seitled inanoth-
ermode, and in which the public justice did nul require an exemplary punish-
ment. The trial had cecupied two days,and a portion of the expense must fall
on the Commonwealth. The Couort had also taken into consideration that Dr.
Thomson would not be likely to be distressed by any fine it shouold im s but
ander all the eircumstances, the Court would impose a fine of fifty dollars, and
leave the Defendant the right to appeal or apply for a new trial, as the remedy
may be open o him.

Itis stated that the jury stood 8 to 4 on the facts as to the only charge not
proved, the letter ; and 11 to 1 on the law. The means said to Ia_a-ry been resort-
ed to by some of the jurers to morally coerce the one who had the independence
4o maintain his own convictions as Lo the law, and especially the intimation of
a progeeding for contempt of Court, were unfortunate and improper. A singls

uror has as mmuch right to his honest oninion as all the rest have to theirs, The
‘juror who dissented on the law, would not have yielded his conviction, had he
%ﬁnﬂm‘lﬂudjhﬂ Coart to say that it was his imperative duty to do so,

ok
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ADVERTISEMENT.

[TO THE PUBLIC.]

I have devoted most of a longz life to reducing to a safe and
simple practice a system of medical treatment, that should remedy
the evils with which mankind has been afflicted to an incalculable
amount, ever since the introduction of mineral poisons in the fif-
teenth century, which have ever since formed the materia medica
of the regular doctors, as they are called, and which are given to
cure sick men, though sure to kill well ones if administered to them.

So far from concealing my discoveries, or seeking to make a
mystery of them, I have labored to make them known for the ben-
efit of the whole human race. This, every body knows, is not
quackery, which is always mysterious and works in the dark.

But I wish, while living, to see my system promulgated, if at
all, in its purity, and when dead, handed down through others who
will preserve it, and not let it fall back again into the pernicious
practices that have so long plagued the world under high-sounding
names ‘of learned quackery. 1f I am to be remembered at all, for
I am past the age of ambition, I want it to be as a benefactor and
not as a curse to mankind ; and this depends upon the fact, whether
the learned Faculty on one side, from design and malice, and the
ignorant Impostors on the other, from love of gain, shall abuse my
system, and turn a great good into a great evil, till the people lose
all confidence in the genuine by being poisoned by the counterfeit.

I trust my life will be long enough to enable me to warn the
people against these two rocks, upon which the Thomsonian prac-
tice will be in the greatest danger of shipwreck. This has been
the sole object of all my warnings, published to guard against im-
postors. It is no longer a question that this system will be used,
but kow it will be used, is what most concerns the publiec.

For more than twenty years the Faculty tried to destroy the
Thomsonian system, by holding it up as quackery. In Massachu-
setts, they began in 1808 to get the Legislature to help them put
me down, and in that State and many others, laws have been pass-
ed since that time to prevent my collecting my debts, and to make
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. medical practice, without a college diploma, a crime. But in near-

ly every State where these unjust laws were passed, the le :
have caused them to be repealed. e :é

Thus, notwithstanding all the labors of the Faculty and the |
Bench to keep the Thomsonian system in obscurity and make the |
- people shun it, it has worked its way, because it has merits of its |
own to stand on, and has got the confidence of the people, until
 upwards of one hundred thousand family rights have been taken,
and it is estimated that about three mllimns of inhabitants of the_.. +
United States have approved and adopted it.

But when it was established in spite of the M. D.’s, the avarice
of designine and dishonest men stepped in to do what the whaole
learned Faculty of mineral doctors could not do, viz. put it down
by making the people lose confidence in it. These men pretended
to be my agents, stole my name, and under it put forth spurious
madjciues, to speculate upon the public health. Some that were

ilar agents at first, violated their eontracts, and set up for them-

. lves, under my pame, and manufactured lnanur medicines, or

eumpnunﬂed new ones, which they called Thnmmmau, and said

were improvements, without any test of long experience to prove

it, as I had done, in every thing [ have recommended, devoting
half a century nearly, to be sure that it would stand the test.

Whenfever injury or death has happened by these pretenders in

m name and medicine, it has all been laid to Samuel Thomson. -
% I defrauded of my name to make a capital for pretenders

G
e

to it, to trade upon ; made to bear the blame of all their failures, |
S tlm people deceived and the system in danger of bemg run R
- down in bad hands. |
- Conventions have been held to preserve the system in its P'I:Ii'ltj",
'? qml separate the true {rom %e'"alse but still the false m-::ream:gs- ’-t'-
~ and the enemies of the system will always favor the false against: ¥
~ the true practice, as the best means to put down my discoveres.. . .
It is against this evil I wish to guard the people. Let these -
1 leave my name alone and take their own for their Inﬁrmanes
id medicines, and I will not trouble them, but they must not
e me or my system responsible for their mal-practice.

ost every newspaper from abroad brings the name of some

oct passing as my

"""
























