The alleged malpractice suit of Walsh vs. Sayre.

Contributors

Sayre, Lewis A. 1820-1900.

Walsh, Margaret Sarah.

New York (State). Superior Court (New York)
Francis A. Countway Library of Medicine

Publication/Creation
New York : Shaw, 1870.

Persistent URL
https://wellcomecollection.org/works/eg43d352

License and attribution

This material has been provided by This material has been provided by the
Francis A. Countway Library of Medicine, through the Medical Heritage
Library. The original may be consulted at the Francis A. Countway Library of
Medicine, Harvard Medical School. where the originals may be consulted.
This work has been identified as being free of known restrictions under
copyright law, including all related and neighbouring rights and is being made
available under the Creative Commons, Public Domain Mark.

You can copy, modify, distribute and perform the work, even for commercial
purposes, without asking permission.

Wellcome Collection

183 Euston Road

London NW1 2BE UK

T +44 (0)20 7611 8722

E library@wellcomecollection.org
https://wellcomecollection.org



http://creativecommons.org/publicdomain/mark/1.0/




























4

quarters of an inch, when the pus spurted out in a full stream,
striking on the office floor, some distance from the child. The
flow was suddenly checked by a large slough which filled the
opening. This was pulled at with forceps quite strongly, and
not being able to extract it, I enlarged the ineision slightly, and
its removal was followed by another gush of pus, of which
more than a pint was caught in a basin, independent of what had
been lost on the floor. This pus was mixed with a number of
sloughs of cellular and connective tissue—one of which was con-
siderably larger than a black walnut—and was the piece removed

with forceps after the incision had been enlarged.

The mother became very much excited when I pulled out the
slough above deseribed, and she saw the pus spurting out from
the wound. Seizing the child in her arms, she rushed around the
office in a frantic manner, and it was with great difficulty that we
could keep her still long enough to apply some solution of carbolic
acid to the wound, and adjust a bandage. I requested her to re-
turn on the following morning, that I might ascertain the cause of
the abscess, and thus be able to put the child upon some proper
plan of treatment for its removal. This she promised to do as
she left the office, but did not keep her promise, and I never
heard from the child again until I was served with a notice of a
suit for malpractice, in which 1 was charged with having
punctured the hip-joint. As the child was the hest possible—in
fact, perfectly conclusive—evidence that this charge was false, 1
insisted upon bringing it into Court for the purpose of personal
inspection. The child was brought into Court, but My. Edwin
James, her counsel, objected to the personal inspection as a  personal
frespass”—and would only permit an oral eramination, which, in a
child of only 7 years, was, of course, useless. The Court sus-
tained Mr. James, as there was no precedent allowing personal
fnspection previous to the trial of the caunse. Satisfied that the
principle was correct, and if there was no precedent, it was time



]

to make one, I petitioned the equity side of the Court to grant
me this privilege, and Judge Jones, after a most exhaustive study
of the subject, rendered an opinion which will make his name
immortal, and confer such a protection against injustice to mem-
bers of the medical profession, that I almost feel compensated
for my own personal annoyance and expense, hv heing able thus

to confer such a hoon upon my profession.

It is easy to see that in a city like New York, where the legal
calendar is very large, that a case may remain upon the docket
many months, or even years, without being brought to trial.
In the meantime, the patient who makes the charge may die,
or be killed, and thus your principle witness for defence would
be lost. In my case it did not make so much difference, as sev-
eral witnesses were present; but suppose no one had been
present, I should have opened the abscess just the same. Of
course the scar would be my only witness, as to the place of
puncture, and, of course, were the patient to die, or he killed
before the case was tried, I should be subject to the merey of
perjured witnesses withont the shadow of defence.

Take another case: A man charges a doctor with cutting off
his big toe, and comes into court with twenty witnesses who
swear they saw the doctor do it. The doetor has no evidence in
defence, except the man’s own foot, which, could it be uncov-
ered of boot and stocking, would® prove conclusively, that the
charge was false, and at the same time show the necessity of a
personal inspection. This has always been granted on the trial
of the cause; but, as in my case, the trial may not be reached
for months, or even years, after the charge is made. In the
meantime your professional reputation is injured by the public
dissemination of the slander, and in case of the death of the
patient before the trial of the cause, your only evidence for
defence is gone forever, although the heirs of the plaintiff will
inherit the suit, which now you will have no means of defending.









Darrvmours MEDIcAL COLLEGE.
HaNovER, N. H., July 24, 1860. #

Prof. LEwis A. SAYRE: My Dear Sir,—I take the liberty of
addressing you at this time, to offer you my hearty congratula-
tions on the result of the recent suit instigated against you for
malpractice.

Your triuraphant vindication is not only a source of gratification
to your nmumerous friends, but is an actual benefit conferred upon
the profession whose battle you have fought while defending your
own reputation from assault. If the simple opening of an abscess
iz to render a surgeon liable to a suit of this character, the practice
of surgery becomes too expensive a luxury for men of moderate
means to indulge in. The result in your case showed conclusively
that the public do not propose to assassinate surgeons in any such
way. I am impressed with the fact that this suit has established
some legal points of the highest importance to the profession.
It is worth the while te know that a Court can, and will order an
examination of the patient by a board of unprejudiced surgical
experts af fhe time the case comes info cowrf. It is even more satistac-
tory to know that a groundless suit, instigated by malice, cannot
be undertaken with impunity, but that the plaintiff, as in your
case, may be properly punished by the infliction of extra and
unusual costs npon him by the Court. If.our Courts could go a
step farther and inflict any well merited punishment on the persons
who instigated sneh suits, we should be well advanced toward the
milleninm of surgery. I am glad to know that you have passed so
trinmphantly through this annoying ordeal. Will you not now
publish the evidence in your ease, and thus bring to the knowledge
of the profession and the public the valuable points made in the
trial of the suit.

Trusting that you may do this as a labor of love to the pro-
fessipn, if for no other reason, I am with great respect, your
friend and servant,

DIXI CROSBY.






10

SUPERIOR COURT, CITY OF NEW YORK.
ety i I SIS L, SR e

A

Magcarer Sawan Warsn, an infant, by

Jorx F. Warsn, her guardian,

against

Tiewrs A. Savee.

The above-named plaintiff, by Edwin James, her attorney,
states to the Court :

[. That the plaintiff is an infant, under the age of twenty-one
years.

II. That on the 27th day of June, 1865, upon application
duly made on that behalf, the said John F. Walsh was, by an
order of this Court, duly appointéd the guardian of the plain-
tift for the purposes of this action.

I11. That the defendant is and holds himself out to be a sur-
geon, practicing in the City of New York.

IV. That the plaintitf, on or ahout the 10th day of March,
1868, was taken by her mother to the defendant, he being such
surgeon, as aforesaid, to be freated by him for a swelling and
mjury in the neighborhood of one of her hips, and the cause of
which injury was unknown to the mother of the plaintitf, and
the defendant, in his eapacity of such surgeon, was then con-
sulted by and on behalf of the plaintiff, and was employed, and
then undertook such employment as a surgeon to heal and cure
the plaintiit.

V. That the defendant then made some operation upon the
plaintiff, against the strong protest of her mother, and so negli-
gently and unskillfully conducted himself in the premises, and
with such want of care and skill as a surgeon, that, in attempt-
ing and making such operation, he punctured the joint of the
plaintiff, and then so carelessly cut and operated upon her that
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the synovial fluid, which lubricates the cartilagenous surface of
the said joint, then escaped and was let out by such unskillful
and negligent operation by the defendant, and the hip was seri-
ously and permanently injured.

V1. That by reason of such want of proper skill and negli-
gence, all on the part of the defendant, the plaintiff was made
sick, and her system seriously affected, and the said joint, and
the whole leg rendered useless and permanently lame, and that
the plaintiff is now in such a condition that it may be necessary
to amputate her leg, at the risk of her life, or she may remain
permanently injured and disabled.

VII. That the plaintiff has sustained injury to the extent of
£20,000.

Wherefore the plaintiff demands judgment against the defen-

dant for the sum of twenty thousand dollars damages, together
with costs of this suit and such other or further relief as may be
just. EDWIN JAMES, Att'y for PI'tiff.
City and County of New York, ss. :

John F. Walsh, being duly sworn, says:

That he is the guardian, ad /liem, in the above entitled action,
duly appointed by this Court, as stated in the foregoing com-
plaint. :

That he has read the foregoing complaint, and knows the con-
tents thereof, and that the same is true of his own knowledge,
except as to the matters therein stated upon information and
belief, and as to those matters he believes it to be true.

And he further says that the plaintiff herein is an infant of
the age of seven years and no more, and that her enfeebled
physical condition and her extreme youth, render her incapable

‘of taking an oath, which, with this deponent’s personal
knowledge of the allegations in the complaint made, are the

reasons why this affidavit was not made by the plaintiff.

J. F. WALSH.
Sworn to before me, this
21st day of August, 1868,

C. A. L. Goupey, Notary Publge,
N. Y. City and County.
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NEW YORK SUPERIOR COURT.

!

Marcarer Sirar Warsn, an infant, by
Joux F. Warsn, her guardian,

against

Lewis A. SAYrE.

The defendant, for his answer to the plaintiff’s complaint in the
above entitled action, alleges :

First. That he has no knowledge or information sufficient to
form a belief, except from the complaint herein as to whether,
upon application duly made, the said John F. Walsh was duly
appointed guardian of the plaintift for the purposes of this ae-
tion, and therefore he denies the same.

Second. This defendant admits that he is a surgeon, practicing
in the City of New York.

Third. This defendant further admits that on or a.buut the
10th day of March, 1865, the plaintiff was brought to him by
her mother to be treated by this defendant, in his eapacity as
a surgeon, at his office, No. 285 Fifth Avenue. That this defen-
dant, upon careful examination, found the said Margaret Sarah
Walsh, the plaintiff, to be suffering from an abscess on her body,
near one of her hips, which this defendant, as such surgeon,
operated upon in a careful and skillful manner, and then imme-
diately thereafter carefully and skillfully bandaged and dressed
the aftfected part, and this defendant denies the allegations in
the Hth and 6Gth sections of said complaint contained, to wit:
that he negligently and unskillfully, and with want of care and
skill, performed such operation.

And this defendant further denies that he negligently, care-
lessly or unskillfully or otherwise punctured any joint of the
said Margaret Sarah Walsh, or injured her hip, or that he so
negligently, carelessly or unskillfully cut and operated upon her,
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that by reason thereof she became sick or permanently lame, or
that by reason of negligence and want of proper skill on the
part of this defendant, he in any way or manner permanently
or otherwise injured her or her hip, or the joint thereof, or any
joint of said plaintiff, or caused the synovial fluid thereof to es-
cape, as in the said sections of said complaint alleged, and this
defendant alleges that all the allegations in that respect in said
complaint contained are false and untrue.

And this defendant further denies that said Margaret Sarah
Walsh, the plaintiff, by reason of want of care and skill on the
part of this defendant in making said operation, has sustained
any injury in any way or manner, or in any sum whatever. And
this defendant further denies each and every allegation in said
complaint contained, except those allegations herein before
specifically denied or expressly admitted.

And this defendant, for a further and separate defence to the
said pretended eause of action, alleges that such operation was
performed by him with great care and skill, and with and
according to the best professional jluur’!gms-nt; knowledge, and
skill of this defendant.

And this defendant, for a further and separate defence to the
said pretended cause of action in said complaint set forth, alleges
and charges the fact to be, that the said plaintitf, and the mother
and father of the said Margaret Sarah Walsh, were the direct
cause of and contributed to whatever injury that may have come
to the said plaintiff since such operation, by reason of their neg-
ligence and want of proper care thereafter, by willfully and
negligently, and against the advice, consent and instructions of
this defendant and his assistants, given to the said mother at the
time such operation was performed, in abruptly taking the said
Margaret Sarah Walsh away from this defendant’s office, and not
returning there with her for further treatment, and care and at-
tention, by this defendant, as her physician and surgeon, as ex-
pressly and particularly directed and requested so to do by this
defendant and his assistants at the time such operation was per-
formed as aforesaid, and contrary to this defendant’s request and
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NEW YORK SUPERIOR COURT.

e e e e _—

Magcarer Saram Warsn, an infant, by
Jorxy F. Wawsn, her guardian,

Plarnlaff,
nymfiwi
Lewrs A. SAYRE,

Defendant.

City and County of New York, ss.:

Lewis A. Sayre, of said city and county, being duly sworn, de-
poses and says :

That he is the defendant in the above entitled cause. Thaton
or about the 21st day of August, 1868, an action was commenced
in said Court against this deponent by the plaintiff in the above en-
titled cause, by the service of a summons and complaint. That
sald action is now at issue. That said action is for the recovery
of damages as alleged in said complaint to have been caused by
negligence and want of proper care and skill on the part of this
deponent as a surgeon in an operation performed by this depo-
nent as such surgeon on the plaintiff, Margaret Sarah Walsh.
That said damages are laid in said complaint at the sum of twen-
ty thousand dollars. That since the commencement of said ae-
tion the said plaintiff has been absent from said city. That this
deponent has sought an interview with said plaintiff for the pur-
pose of obtaining a professional examination by this deponent
and other surgeons of the parts of the plaintiff so operated upon
as aforesaid. That this deponent has been refused such inter-
view and examination as aforesaid. That immediately after the
operation upon said plaintiff as aforesaid, the mother of said
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thereof, corner of Chambers and Centre streets, in the City of
New York, on the 22d day of September, 1868, at 12 o’clock
noon of that day, to be examined as a witness in the above-en-
titled action, for and at the instance of the defendant above-
named, pursnant to sections 390 and 391 of the Code of Proce-
dure, and to the provisions of the Statute entitled “ of taking tes-
timony conditionally within this State,” and in case of your re-
fusal or failure to appear, attend and testify, you will be liable to
be punished as for a contempt of court, and your complaint may
be stricken out.

Witness—The Hon. Samuel Jones, one of the Justices of said
Court, at the court-rooms thereof, at the City of New York, on

the 9th day of September, 1868,
8. JONES, Justice.

The plaintiff having appeared to the within summons, the
further hearing under the within summons is hereby adjourned
to September 24, 1868, at 12 M.

New York, September 22d, 1868,

N, JONES, Justice.

The plaintiff having appeared to the within summons the fur-
ther hearing thereunder is hereby adjourned by order of the
Court to October 1st, 1868, at 12 M.

New York, September 24th, 1865,
S, JONES, Justice.

The plaintift appeared to the within summons, pursuant to
adjournment, and the further hearing under the summons here-
in is hereby adjourned by consent to October ®th, 1868, at 10
A. M.

New York, October 1st, 1868.

S. JONES, Justice.

The plaintiff appeared, and the further proceedings under the
within summons is hereby adjourned by consent to October 13th,
1868, at 10 A. M.

New York, October 8th, 1868.

8. JONES, Justice.
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went bhack there afterwards; after 1 left Dr. Sayre’s office Dr.
Vanghan came up the same day to our house; I don’'t know
whether he has been my father’s doctor as long as I ean remem-
ber or not: . Parker and Dr. Carnochan saw me afterwards :
I went to Dr. Parker’s house ; 1 don’t know where he lives; Dr.
Vaughan, my father and mother went with me; I don’t know
how many days after Dr. Vaughan called ; it was before we went
to Dr. Parker's; 1 think it was about a month when we went to
Dr. Parker’s ; Dr. Carnochan was not there; he did not come
there ; yesterday we went to Dr. Parker’s, and he was in the coun-
try, and we went to Dr. Carnochan’s; Dr. Parker never was at
our house; we were twice at Dr. Parker's ]mlise; I know what
twice means; I don’t know whether we were there more than
two times ; I forgot how many times we were at Dr. Carnochan’s

house.

(). Maggie, I desire to have the Doctors examine the place that
I, Sayre cut.

Mr. James, counsel for plaintiff, objects.
Objection sustained by the Court.

When I went to Dr. Parker’s he did not probe me or cut me ;
he looked at my leg; Dr. Carnochan did not probe or cut me ; he
did not hurt me; Dr. Parker, Carnochan or Vaughan, did not
probe or cut; Dr. Tucker I have seen; he was at our house; [
don’t know when it was ; he never saw me but once ; 1 have never
seen any other doctors than those I have mentioned; Dr.
Vaughan tends to me now, and has been at our place almost
every day ; Dr. Vaughan never probed me or cut me; it don’t
hurt me to walk ; it don’t hurt me much ; there is a pain where
the sore is; there is a pain in the back (witness pointing to the
small of the back), I have had no instrument on my leg to sup-

port it; only a bandage.
her

MARGARET x SARAH WALSH.

mark.
Sworn to before me, this i
13th day of October, 186X,
Axtioxy L. Rorerrsox,
Ch. J. Superior Court, New York.
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was with a nurse; she was with Mary Bowers as her nurse,
who lives in Charlton Street ; don't know the number.

The plaintiff’s examination herein is hereby adjourned, by
consent, to October 15th, 1868, at 12 M.
New York, October 13th, 1868. :
J. F. WALSH,

P. J. GAGE.
Ordered accordingly,

A. L R.

The examination of John F. Walsh continued October 15th,
1868 :

I have learned since that Mary Bowers lives at 113 or i1?
Charlton"Strect; I think I have seen her since I was last
examined, but T am not positive : she ceased to have charge of
my child when we returned from Rockaway, the last of August
or beginning of September, 1868; we were in the habit of
visiting Rockaway before this summer, but not the summer
previous ; the visit to Rockaway, Fort Washington, and New
Jersey helped the child ; her health is pretty good now ; I don’t
understand what you mean in regard to health; I mean by
health that one feels well in their system, but I don’t mean by
health whether they have pains or not; Dr. Vaughan, Dr.
Parker and Carnochan have charge of her now ; I have incurred,
I suppose, between five and seven hundred dollars in expenses
in regard to the child ; I swear in the complaint that I only
spent 8500, and don’t know why I did not elaim more; I have
paid Carnochan $30 or $40, I don’t know which; I have no
bill or receipt for it ; I have paid Parker about $15.

What did you pay Dr. Tucker ?

I don’t remember ; T think I have not paid him anything.
Has he rendered you a bill ?

I have almost forgotten.

Do you remember his rendering you a hill ¥

I think I do; of about ten dollars.

POPOEP
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A. Because of her lameness.

(. It was not a subject of conversation in your family that
something was the matter of her?

A. No, sir.

). How long before that it was consulted in your family that
something was the matter of her?

A. I do not know; I believe that Dr. Sayre was a better
doctor than any other ; I did not notice a swelling ; she appeared
well in every way, excepting an inclination fo lameness; she did
not complain of pain; I do not remember that it was a
subject of talk in my family at any time.

(). Did you see her after she was brought back from Dr.
Sayre's ?

A. Yes, sir; it was in March; I did not examine her person
after she was brought back.

1. Was she taken anywhere excepting to her own house ?

A. No, sir.

(. When was she taken away {rom your house?

A. When she was taken to Fort Washington.

(). Did she go to any doctors ?

A. Bhe was taken to Dr. Parker’s; 1 went with her; I think
she had been to Dr. Parker’s before I went with her.

(3. What is your occupation ?

A. I am a ship-carpenter ; I am not at home all the time
during the day: I am certain that she has not been to any
doctor atter coming from Dr. Sayre’s; Dr. Vaughan went with
me to Dr. Parker's; Dr. Vaughan has been my family physician
for several years.

Q). What did he eall it ?

A. I think he said it was rheumatism, or something like
rheumatism ; he did not eall it a disease ; 1 did not hear her say
anything about it.

(). How long was it that she went to Dr. Parker, after hav-
ing been to Dr. Sayre ?

A. I do not know ; think it was about two months.

(1. Did Dr. Parker probe her?

"A. No, sir; he made an inspection or examination; I do not
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I do not remember what I heard him say ; I did not hear what
was the matter with her ; he talked about the treatment of her.

Q. Report what he said the time of your first visit.

A. He said the joint had been opened and the fluid let out;
he said it was opened in an operation ; this is the way, I think,
that I understood it.

Q. Don’t you know ?

A. I speak as far as I know; I don’t know whether I have
any doubt; I want to speak the truth; I have no doubt, as to
my remembrance, that was it in substance.

(). The second time you went there, did he make an opera-
tion ?

A. No, sir.
~ Q. When did you go again ?

A. T can’t tell you ; it may have been within a month.

Q. Do you keep books ?

A. I keep books for my own business; but I did not make
minutes of these things.

(). Did you keep any minutes of expenses you paid out ?

A. No, sir; not when I paid bills; T did to liquor bills, but
not of grocery bills; I have no minutes of what I paid Dr.
Parker ; I paid him each time 1 paid him a visit; the first time
it was about $5.00, and the same amount the second and third
times.

Q. Did you go with the child to Dr. Parker the third fime ?

A. Yes, sir.

(). What did he then say ?

A. T think he said that the child was getting along well and
was better ; he said nothing about the difficulty; I did not
propose it in any way.

Q. Did he ever make a statement in writing ?

A. Not that I know of; I never asked him to; he never gave
me a statement to my lawyer; I never asked him to go down to
my lawyers. : ;

Q. When was the fourth time of your visit ?

A. A few days ago; I did not see him; I do not know the
interval that had elapsed.
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(3. Did Dr. Carnochan ever give you a statement in writing ?

A. No, sir.

(). Did he advise you to commence this suit ?

A. No, sir.

(). Did Dr. Parker ? :

A. No, sir; I never knew them to advise me or anyone about
the suit.

(). Did Dr. Vaughan advise you ?

(Objected to.)

A. T think he told me that Dr. Sayre was to blame for this.

(). Did he advise you to sue him ?

A. Not directly ; he might have indireetly.

2. Ind Dr. Tucker ever ddvise you to sue him ?

A. No, sir; I did not see . Tucker when T was there.

(). Have you told me all you heard Dr. Carnochan say when
there ?

A. Yes, sir.

Q. Did you tell Dr. Parker that Dr. Carnochan had seen her?

A. No, sir; but I think Dr. Vaughan did.

). Who went with her on her visits to the doctor ?

A. The same parties went each time ; he did not probe her;
he only felt of her.

(). What did he say the fourth time?

A. I heard him say that she was improving and getting
along, ete.; 1 did not hear him say what was the matter.

(). When were you there the third time ?

A. It might have been two or three weeks since, I can’t tell.

(). Did he use any instrument ¥

A, No, sir.

(). How muech did you pay him ?

A. 220 the first time and 85 the next.

Q. How many times were you at his house ?

A. Three or four times.

(2. Did he probe the wound ?

A. No, sir; I never knew that anybody probed it after Dr.
Sayre did.
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2. Do you think that one who had never seen her on seeing
her walk in the Court room the other day would say she was
lame ?

A. Yes, sir. ;

(3. Did you never hear her complain of her back ?

A. No, sir.

(3. Did you hear her complain of her back the other day
when here ?

A. I did, sir.

Q. Did you not hear her swear ?

A. T heard her say it ; that is, heard you tell her so.

Examination of John F. Walsh continued this 5th day of
November, 1868 :

Q. Did you ever see Dr. Sayre about the condition of the
child, or the claim you make in this case before the commence-
ment of this action by you or the child’s action ?

A. T think I did not.

Q. Don’t you know whether you did or not ?

A. I know I did not.

Q. Did you ever present a bill to him for the moneys you
claim to recover ?

A. No, sir.

Q. Did you ever give him notice in any way or form that you
intended to sue him ?

A. No, sir.

Q. Why didn’t you give him notice or present your bill ?

A. The only reason I know is, I did not have any instructions
from my counsel.

Q. Don’t you present your bills when persons owe you
without counsel’s instructions ?

A. Why certainly.

Q. What explanation can you give for taking the child back,
or making any claim of any character to Dr. Sayre before
bringing suit ?

A. The explanation is, sir, Dr. Sayre was to send his own
doctor to doctor the child in our house.
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written the same evening of the visit, gives a very correct his-
tory of that interview :

November 21st, 93 P. M., 1868.

On Saturday evening, November 21st; 1868, I called upon Dr.
Willard Parker, at his residence in Twelfth street, in company
with Dr. Lewis A. Sayre, for the purpose of ascertaining whe-
ther he had stated to Mr. Walsh that Dr. Sayre had punctured
the hip-joint of Mr. Walsh’s daughter, as testified to in the case
of “ Walsh vs. Sayre,” for malpractice.

Dr. Parker at first denied that he had told Mr. Walsh that
Dr. Sayre had punetured the hip-joint. He then said he would
tell all he could remember about the case, “ which was that the
mother of the child and Dr. Vaughan came to his office and
requested him to examine the child for some trouble about the
hip; that he measured the limbs and found no difference in
length, pain on pressure of the joint, or difficulty in motion,
and therefore he at once told them there was no hip disease.
There was a small opening about the size of an ordinary probe,
about midway between the trochanter major and the tube-
ischia,” from which was oozing a small quantity of synovial
fluid. The mother stated that that was the place where you
(Sayre) ran a long needle, and said you ran it in six times, a
needle as long as this probe, (holding an ordinary pocket probe
in his hand) and as I could not tell what you might have struck
with it, I did not know whether you had punctured a bursee or
tendon, or possibly might have punctured the capsule of the hip-
joint itself. 1 remarked, “ Why, Dr. Parker, 1 was present at
this operation, and there was nearly half a pint of pus escaped
with a sudden gush on the floor, before I could get the basin to
cateh it, and a good deal flowed afterwards.”

When Dr. Sayre asked him if he thought it possible to punc-
ture a healthy hip-joint and have a permanent sinus from which
there was a constant flow of synovial fluid, and that joint still
remain perfectly healthy, as he said this one was? Or whether
it was possible to have this opening into the joint, without hav-
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ing positive and serious symptoms which could not be mistaken,
and which, he stated, did not exist ¥

These questions Dr. Parker evaded, and said, * well, if you
ran a six inch needle anywhere around there, here and there, as
the mother said, why of course I could not tell what you might
have done, or where your needle went to.”

Dr. Sayve then said, ““ Well, Dr. Parker, I understand you to
say, then, that you would take the statement of any ignorant
Irish woman, of such an unnecessary and barbarous proceeding,
as correct, rather than to trustto your knowledge of that sur-
geon’s skill, to prove her story false.”

Dr. Parker replied, * Well, I thought it very strange, and cer-
tainly that you did not know as much as 1 thought you did, if
you went fishing around the hip-joint in the way they said you
did.”

Dr. Sayre replied, “Then you believed her statement, and
never inquired of me to know if it were true, but on the strength
of her assertion you told them I had punctured the hip-joint ¥

Dr. Parker answered, “ Of course we have to take the state-
ments of patients as they give them to us. It is none of our
business to go around and inquire whether they are true or not.
I did not tell the mother that you had punctured the hip-joint,
but I said to Dr. Vaughan, in the other room, that I thought
you had punctured the capsular ligament, and that accounted for
" the synovial fluid, “as they told me there was no abscess, and
nothing but blood came from all your cuts, of course I eould
not aceount for this synovial fluid in any other way. If they
had told me of the abscess, of course I would have understood
it; but I never heard of the abscess until to-night, and if I
was to give my evidence now, according to the facts as given
to me now, why, of course, it would be entirely different.”

When asked about the law suit, he said he had heard some-
thing about it; he could not tell where, but it seemed to him
that he had heard there was some trouble about it.

Dr. Sayre replied that Mr. Walsh swore in Court that he had
brought the suit on Dr. Parker’s testimony; he (Parker) said
he believed he did say something about a law suit the second
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visit they made to him, and he told them he was sorry; he did
not think they would make anything out of it. * That he had
been sued once in the same way for an operation on a little girl's
elbow, and had to pay Dick Busteed $300 to have it hushed up,”
and that he thought that was the same way ;” the man merely
sued you to make you pay up a little money, and so 1 gave
myself no bother about it, as I thought you could fix that
without any trouble, and thought that would be the end of it ;
but if 1 had thought there was going to be a real suil, and have «
regular trial, why I would have stopped if, as 1 was able.” Dr.
Sayre replied : “ Then I understand, Dr. Parker, that you would
permit me to be sued for malpractice, in puncturing a healthy
hip-joint, based on your testimony to the father—my professional
reputation destroyed by the public announcement of the case,
and you would make no objections to it as long as you thought
that I would hush it up and never let it come to trial ; but that
it you had thought that it was going to come to trial, and your
ignorance exposed upon the witness-stand, that then you would
have stopped it. Good evening, sir; I think I now understand
you,” and we lett. The above statement is a very fair descrip-
tion of the interview between Drs. Parker and Sayre, and most
of the language used by them is verbatim and quoted accur-
ately.
U. SPRAGUE PAINE, M.D,,
90 East Thirty-first Street.
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and father have not returned with her, nor allowed the said
plaintiff to return, or be returned to your petitioner’s office for
further treatment, as expressly requested at the time of such
operation by your petitioner and his assistant so to do.

That since the commencement of proceedings in this action,
yvour petitioner and his assistants have gone frequently to the
house of the plaintift for the purpose of making and obtaining
a professional examination of the affected part of the plaintiff
so operated upon as aforesaid ; but neither your petitioner nor
his assistants, although such request was expressly made to the
parents of said plaintiff, have been permitted or allowed to see
or examine, professionally and as her physician, the affected part
so operated upon as aforesaid.

That your petitioner says that it is requisite and absolutely
necessary for the proper defense of said action, and to properly
protect his good name and fame in his profession, that the said
plaintiff’ be required by this Honorable Court to appear and be
examined as hereinafter prayed.

~ That the plaintiff; through her counsel, alleges that this action
15 based upon the certificates of surgeons of this city as to such
Injury.

That your petitioner hereby refers to the pleadings in this
action and makes them a part of this his petition.

That said plaintiff is placed beyond the reach of your peti-
tioner, and the guardian of said plaintiff, although requested,
absolutely denies to your petitioner the right and privilege of
seeing her, or to make such examination and personal inspection
of the injured part of said plaintiff by your petitioner and other
competent surgeons ; and that your petitioner cannot properly
defend said action, and cannot safely proceed to the trial of the
same, without such examination and such personal inspection
being first had by your petitioner, and by such other eminent
and skillful surgeons as may be deemed necessary by him for
such defense.

Wherefore, your petitioner prays that such examination and
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The defendant, by his answer, alleges that plaintiff was suf-
fering from an abscess on her body near one of her hips, which
he, about March 10, 1868, operated on in a careful and skillful
manner, and immediately after the operation carefully and
skillfully bandaged and dressed the affected part, and denies all
the allegations of negligence and unskillfulness contained in the
complaint ; and then sets up that, whatever injury may have
come to the plaintiff since said operation, it was caused by the
negligence of the plaintiff and her parents in not returning the
plaintiff to the defendant, as requested, for further medical
treatment.

The defendant now, upon the complaint and answer, and upon
a pefifion setting forth fhat this action was commenced August
the 21st, 1868, that plaintiff is a child about seven years old ;
also, setting forth the substance of the contents of the complaint,
and reiterating the matters contained in the answer; also, set-
ting forth that plaintiff’s counsel alleges that this action is
based upon the certificates of surgeons as to the injury, that
since the commencement of this action he and his assistants
have endeavored to obtain leave to make a professional examina-
tion of the affected part of the plaintiff, but have been refused
permission so to do by plaintiff’s parents ; that he verily believes
that it is requisite and absolutely necessary, for the proper
defence of this action, and to properly protect his good name
and fame in his profession, that a personal inspection and pro-
fessional examination of the affected parts should be had by
him and such other eminent and skillful surgeons as he may
deem necessary, and that, without such personal inspection and
examination, he cannot properly defend this action, nor safely
proceed to trial; and praying that said examination and per-
sonal inspection by him and such other skillful and eminent
surgeons as he may name, may be had, under the direction of
the Sheriff, or a referee appointed for that purpose, or at such
time and place, and in such other form or manner as to the
Court may seem just and proper; moves that the prayer of the
petition be granted.
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Jowgs, Justice—The question whether a surgical operation
has been unskillfully performed or not is one of science, and is
to be determined by the testimony of gkillful surgeons as to their
opinion, founded either wholly on an examination of the part
operated, or partly on such examination and partly on informa-
tion derived from the patient; or, partly on such examination,
partly on such information, and partly on facts conceded or
proved at the trial; or, partly on such examination and partly
on facts conceded or proved at the trial. °

The present action is brought on the faith of the expressed
opinion of surgeons that the operation was unskillfully per-
formed. This opinion is founded on the examination of the
part operated on, and the natural presumption arising from the
circumstances is that it is also founded in part on statements
made by the patient and her parents. To what extent, if at all,
the judgment of these surgeons in forming their opinions was
influenced by a bias created, unconsciously to themselves, by
such statements cannot now be determined. That must be left
for the trial. It is, however, fair to assume on this motion the
poseibility of the judgment having been swerved by such bias.

As the determination of the action depends on the judgment
of skilled surgeons, the defendant will prosecute his defence
under serious, if not disastrous disadvantages, if this motion be
denied. TFor, in that event, he will have to combat the testi-
mony of those surgeons who have already formed their opinions
adverse to him, possibly under the influence of an unconseious
bias, and who have not only so formed it but expressed i,
whereby, in the language of an eminent writer, *the expressed
opinion has become as a fact to them who expressed it” (the
meaning of which is that the mind of one who has expressed an
opinion naturally exerts its utmost power and resources to sus-
tain the opinion and refute all objections urged against it), by
his own testimony alone, and that of his assistants present when
the operation was performed, upon which testimony the usual
criticism will, undoubtedly, be passed, viz. : As to himself, that
he is a party in interest swearing to reheve himself from
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pecuniary responsibility and to preserve his reputation, and as
to his assistants that they are not sufficiently skilled to have
their testimony weigh against the plaintiff’s witnesses.

There is no just reason why the defendant should be suffered
to remain under this disadvantage when it can be easily avoided
by a resort to the same means by which it was created.

While eases may occur where such ignorance or gross neglect
is displayed that all competent surgeons would unite in condem-
ning the operator, yet, in the present advanced state of surgical
science cases frequently happen where surgeons of the greatest
skill will differ with each other in their diagnosis of the nature
and character of the difficulty to be remedied, in their views as
to whether an operation would produce a eure ; as to whether it
would be of some benefit to the patient, although not a radical
cure ; as to whether the amount of benetit to be gained would
justify the performance of an operation; as to whether the
operation could be performed at all without destruction of life,
and, lastly, as to the best mode of performing the operation.

Of course it cannot now be ascertained to which class this
case will ultimately be found to belong ; but on this motion,
nothing appearing to the contrary, it must be assumed that the
defendant has a fair prospect of succeeding in his defense,
which cannot be if the action falls in the first class.

In a case, then, where skilled surgeons may honestly differ in
their views, it is not proper that the cause should be left to be
determined on the evidence of two or three surgeons selected by
the plaintift out of the whole body of surgeons, perhaps because
their views are adverse to the defendant’s; but it is eminently
proper that defendant should have the benefit of the testimony
of one or two surgeons of his own selection, and that these
surgeons should have the requisite means of forming a correct
judgment, one of which is an examination of the affected part.

True, the plaintifi’s witnesses may on the trial be examined
as to the facts on which they formed their opinion, and may be
called on to give a description of the part operated on, and it is
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suggested that upon the evidence thus given any number of
surgeons whom the defendant pleases to call may found
opinions.

I have, however, had suflicient experience in the trial of
causes to know that witnesses, when giving a - description, {re-
quently honestly differ in material points.

This occurs sometimes by one fact or circumstance arresting
the attention of one, while it escapes that of another, sometimes
by an inaccurate measurement of distances either by the eye or
instrument, more frequently, however, by the eye, and sometimes
from a forgetfulness of some facts or circumstances which for-
getfulness frequently arises in consequence of the facts or cir-
cumstances so forgotten not at the time of their oceurrence
striking the mind of the witness as material, and, therefore,
making no impression on his memory, although they are, in
fact, most material.

The evidence of the plaintiff’s witnesses will be open to all
these defects, while that of surgeons selected by the defendant,
who have prosecut d their examination with light atforded by
suggestions offered by him as to the line of examination proper
to be pursued, will (although it may in itself be liable to similar
defects) bring forth all facts and circumstances which exist and
are deemed material by them or by the defendant. Thus, each
party having an opportunify to investigate and ascertain as to
existence of facts and circumstances deemed by each to be
material, every fact and circumstance bearing in the least on the
subject will be ascertained and spread forth in the evidence,
whereby other medical witnesses will be the better enabled to
form a correct judgment, and the jury be the better enabled to
arrive at the truth.

If the Court has power on this application, to compel a dis-
covery of the character of the one sought for, this is a proper
case in which to exercise it.

. Courts are instituted for the purpose of deciding tﬁsputeé be-
tween litigants. To do this they must determine the truth of
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such material questions of faect, as are in controversy. In the
performance of this duty, certain rules of evidence were estab-
lished as being the best, that, without infringing on public
policy, could be devised for the ascertainment of wuth. It was,
however, considered that individual should yield to public bene-
fit. Therefore no rules of evidence, contrary to the interests of
the public at large, could be adopted, although beneficial to in-
~ dividual litigants.

Among the rules thus established, were those that exclude a
party from being a witness in his own favor, and also a person
pecuniarily interested in the result of a litigation, from being a
witness on behalf of the side on which he was so interested.

Two reasons were assigned for these rules; the one, danger
of prejudice to the opposite party, by the introduction of false
testimony by witnesses biased by such interest; the other,
danger to public morals, by offering an inducement to perjur:-,r’
and falsification of books and papers. Both these reasons spring
from the interest of the party or witness who is offered as a
witness.

There was a further rule which forbid a party to an action
from being examined as a witness at the instance and in behalf
of his adversary; and, as an incident of this further rule, a
party was not allowed to obtain either an inspection before trial,
or the production at the trial, of the books, papers or documents
of his adversary. :

This last rule is sometimes said to be founded on a general
principle of law, that no man shall be compelled to give evidence
against himself; but this principle is itself deduced from the
same doetrine upon which the first two rules rest, since it is evi-
dent that bias and temptation to ecommit perjury and falsify is as
strong to one who is compelled to give evidence against himself,
as it is to one who voluntarily testifies in his own favor.

These rules were as ancient, as well settled and as firmly es-
tablished as any of the principles of the Common Law.

But in course of time, the last of these rules was found to be
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such a drag on the ascertainment of truth in judicial investiga-
tions, as, in civil actions, to overbalance the objection to such
compulsory examination and production, arising from appre-
hended danger to the public morals, and it was considered, that
so far as prejudice to the party desiring the examination of his
adversary was involved, it was matters for his own considera-
tion, and if he chose to subject himself to that prejudice, it was
not for the Court to interfere.

The country was ripe for a change.

The Judges of the Court of Common Law, however, deriving
their power from, and proceeding, according o the course and
principles of the Common Law, found themselves constrained to
hold that they had no power or authority to set at naught, out
of their own heads, by judicial decision, the well-settled prinei-
ples of the Common Law above referred to, and therefore to hold
that they had no power to compel the examination of, or the
production of, his books, papers and documents, by one party,
at the instance and in behalf of the other.

This want of power became an acknowledged defect in the
administration of justice by Courts of Common Law.

Black. Com., vol. 3, pp. 381, 382,

In looking around to find the means to obviate this defect, at-
tention was naturally directed to the Court of Chancery, which,
in the causes whereof it then took cognizance, proceeded, ac-
cording to the form of the ecivil law, upon the examination and
oath of the parties, and which had withstood an attack made
‘upon it by the Commons, for so proceeding against this form,
and in subversion of the Common Law. (Black. Com., vol. 3,
p- 52.) And it was conjectured that that Court, which had al-
ready interfered to mitigate the severity, or supply the defects in
Judgments at law, on the ground that it was against conscience
to allow them to be enforced as originally rendered, would, on
the same ground (it not being restrained by the above referred
to principles of the Common Law,) compel a party to an action
at law to make discovery of such matters as were necessary to
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‘be ascertained, to enable the Court of Common Law to deter-
mine the action according to the truth and justice of the case,
since to conceal them would be contrary to conscience.

The experiment was tried and was successtul.

It thus appears that the necessity of resorting to a Court of
Chancery to obviate the defect in question, instead of having it
remedied b:.'-' the Courts of Law theinselves, arose from the ob-
stacle presented by the above referred to principles of the Com-
mon Law, and from that alone. But for these principles, Courts
of Common Law, by their usual and ordinary process and pro-
ceeding—viz : by subpwena and rules of Court, both enforce-
able by attachment—could have met the requirements of the age,
and supplied the defect. By subpeena they could have com-
pelled the party to appear before the Jury, and there disclose
those faets which were locked up in his breast, and by the same
process could have required him to produce on the trial his
hooks, &e., and by rule of Court (made upon parties over whose
persons they had acquired jurisdietion, in an action of the sub-
ject matter of which they had jurisdiction), could compel him,
before trial, to submit to an examination and also to produce his
books, &e.

If, then, these principles of the Common Law have been ab-
rogated by Statute Courts of Common Law, by virtue of their
pre-existing and still existing Common Law powers, have full
authority to compel a discovery upon the same principles, and
to as full an extent and with as much completeness as the Court
of Chancery was aceustomed to do.

Of course, in exercising the authority, Courts of Common Law
would look to the former decisions and principles of the Court
of Chancery, and be guided by them, except where they
were so manifestly unjust, unreasonable, or absurd as to jus-
tify their denomination as not law.

This presents two questions.

First. Have the above referred to principles of the Common
Law been abrogated?
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Second. Do the principles on which the Court of Chancery
procecded, in compelling a discovery, apply to and warrant the
compulsion of a discovery of the nature, now asked for?

If both these questions are answered in the affirmative, the
power of the Court to grant this motion is established.

The Legislature of the State of New York has enacted that
in civil actions a party to the action may be examined as a
witness, either in his own bhehalf or at the instance and on
behalf of the adverse party : and, also, that no witness shall be
excluded on account of interest.

These enactments abrogate (so far as civil actions are con-
cerned) the common law principles that a party to an action or a
person interested in the event shall not be permitted to give
evidence in favor of himself, and that no man shall be com-
pelled to give evidence against himself.

It may be urged that, as the enactment which abrogates these
principles provides for discovery by the oral examination of a
party, and by the compulsory produection of his books, papers,
and doeuments, it excludes all other discovery.

If the principles abolished by a statute are ones from which a
("ourt derives authority to exercise certain funetions, it would
_ necessarily follow that the abolition of those prineciples abolished
the authority, and then the only authority to aect would be such
as the statute gave.

But when the prineiples thus abolished had theretofore simply
operated in restraint of the ordinary powers and procedure of a
Court (which is the case here, as above reasoned), then abolition
simply removes such restraint and leaves the Court to unfettered
action, except in so far as it is curbed by provisions of the
statute.

Thus, then, so far as a discovery by oral examination and pro-
duction of books, papers and documents are concerned, the

provisions of the statute are to be followed. But there is no
prohibition against the compelling of any other discovery which
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may be conformable to the principle of the former practice of
the Court of Chancery.

True, the Court of Chancery has been abolished, and it is
enacted that no bill to obtain discovery under oath in aid of the
prosecution or defence of another action shall be allowed ; but
the principles of equity jurisprudence are still in force.

Courts of Equity, in compelling discovery, proceeded on the
prineiple that it was against conscience that a party to 4 litigation
having knowledge, or the means by which knowledge could be
obtained, <f facts material to the litigation, should obtain an
advantage to himself to the sacrifice of the development of
truth, and consequent working of injustice by withholding and
concealing such knowledge and means.

Upon this principle a discovery of books, papers and docu-
ments is ordered.

The principle clearly covers and authorizes the compulsory
discovery, in a proper case, of things or substances other than
books, papers, etc.

It can readily be perceived that, although the cases would be
rare where the discovery of any thing or substance other than
books, ete., would be required or proper to be ordered, yet cases
sometimes do occur (and this is one) where such discovery is
both requisite and proper.

I am aware there is no recorded case of an application for
any such discovery having been granted ; but, at the same fime,
there is no recorded case of any such application having been
denied. 1t is probable no such application was ever made.
The reason why it never was cannot be known, but many may
be conjectured. Among them, that people are always timorous
of taking the initiative, especially if the step is likely to subject
them to large expense as a suit in Chancery would ; therefore,
a case of urgent, almost absolute, necessity is requisite to set
them in motion. It is probable that no case of sufficient
urgency to overcome this timorousness oceurred. Again at the
time of the commencement of the action at law, the subject of
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whieh inspection is desired may either have been lost, des-
troyed, used up, or passed out of the control of the party, or
have become so changed by natural or artificial causes, as that
an inspection would be of no benefit. Again, as a suit in
("hancery was of considerable duration, the subject would, in
all probability, have become so changed from natural causes
that an inspection, when ordered, would be of no avail. Again,
in a large proportion of cases it may have been considered that
‘the benefit to be derived would not be adequate to the expense.

A motion similar to the present obviates all these objections,
except the second; for the principle being now established it
will require but a few days to adjudicate on any particular
motion, and the expense is but trifling.

Nor have 1 overlooked the fact that the Court of Chancery
established many rules for its guidance in granting and refusing
a discovery asked for; but none of these rules are antagonistic
to granting this motion. '

The fact that the discovery asked is of a portion of the body
at first disposes the mind to regard it unfavorably, on the
ground of delicacy. But it is not the first case in which such
an examination has been had; as witness, Uases of Mayhem
(Black. Coms., vol. 5, page 333); Cases of Divorce for Impo-
teney (D Paige Rep., 594 ; Beck’s Med. Juris., vol. 1, pp. 116 to
125); Cases of Alleged Pregnancy (Beck’s Med. Juris., pp. 204,
205).

Upon an examination, conducted under the authority of the
Court there can be no undue exposure.

I conclude that the Court has the power on this application to
order an examination, and that this a proper case in which to
exercise it.

Motion granted.
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At a Special Term of the Superior Court of the City of
New York, held at the Court Rooms thereof, at the
City of New York, on the 12th day of November,
186X,

Present : Hon. Samuvsn Joxes, Justice.

NEW YORK SUPERIOR COURT.

- — P ————— -

Marcarer Saram WaisH, an infant, by
Joux F. Warss, her guardian,

dgaingt

Lewis A. SAYRE.

s o e Y

Upon reading and filing the petition of the above-named
defendant, wherein he prays the order or decree of this Court
that a personal inspection and examination may be had of
Margaret Sarah Walsh, the above-named plaintiff, and of the
affected part of her body, as alleged in her complaint herein,
by the said defendant Lewis A. Sayre, and by such other skill-
ful and competent surgeons as he may name, etc., and upon
reading and filing the order to show cause granted upon said
petition, and the due proof of service of a copy of sand petition,
and said order upon the attorney for the plaintiff herein, and
after hearing P. J. Gage, counsel for the defendant, in support
of such petition and application, and Edwin James, Esq., coun-
sel for plaintiff in opposition thereto, now, on motion of said
defendant’s attorney, it is hereby ordered that the following
named surgeons, to wit: Prof. Frank Hamilton, M.D., Ernest
Krackowizer, M.D., and William H. Van Buren, M.D., be, and
they are hereby permitted and allowed to make a personal sur-
gical inspection and examination of the affected part of the
body of said plaintiff, before and under the direction of the

referee hereinafter named.
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And it is hereby further ordered that John J. Townsend,
Esq., counsellor at law, be, and he is hereby appointed referee,
with the usual powers of referees as given by law, to conduct
such personal surgical inspection and examination

And it is further ordered that defendant and his counsel may
be present at such examination, but that no other persons shall
be present, except such as plaintitf or her parents shall desire.

It is further ordered that =aid defendant, under the direction
of said referee, may make such suggestions as to the line of
examination as said referee shall deem proper.

And it is hereby further ordered that the said Margaret
Sarah Walsh attend and appear before the said referee herein
named at his residence, or at the residence or office of some one
of the above-named three surgeons as he may designate, and
on such days and at such hours as he may designate, and sub-
mit the affected part of her body to the inspection and examina-
tion to be made by the said surgeons above-named, and that
said referee summon said plaintiff to attend and appear before
him at such designated place, days, and hours, giving two days
notice thereof, such summons to be served on plaintiff’s attorney
in the usual manner.

And it is further ordered that said plaintiff shall not be
required to attend before said referee more than once, unless the
referee shall deem further attendance necessary, in which case
she may be required to attend twice more; the attendances
which shall prove abortive by reason of the plaintiff’s fault not
to be deemed as constituting a part of the three attendances
hereby permitted to be required.

And it is further ordered that all proceedings on the part of
the plaintiff and her attorney be, and the same are hereby
stayed until she shall submit herself to such personal surgical
inspection and examination so ordered as aforesaid, and until
the said referee shall report the same to this Court.

(A Copy.) JAMES M. SWEENY, Clerk.
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THE SUPERIOR COURT OF THE CITY OF NEW YORK.

L
Marcarer Saran Wansh, an infant, by
Joux F. Warsn, her guardian,
against

Lewis A, SAYRE.

To the Superior Court of the City of New York:

Pursuant to an order of the Court entered in this action, on
the 12th day of November, A. D., 1868, whereby, among other
things, it was ordered that the following named surgeons, to
wit: Prof. Frank Hamilton, M.D., Ernest Krackowizer, M.D.,
and William H. Van Buren, M.D., be permitted and allowed to
make a personal surgical inspection and examination of the
affected part of the body of said plaintiff, before and under the
direction of the undersigned, who was, by the said order,
appointed referee, to conduct such personal surgical inspection
and examination.

[ do respectfully report that, pursuant to said order, the said
Margaret Sarah Walsh, on the nineteenth day of November,
A.D. 1868, did attend and appear before me at No. 100 East
Twenty-second Street, the residence of the said William H.
Van Buren, M.D., and did submit the affected part of her body
to the inspection and examination of the said surgeons and the
defendant, and an inspection and examination of the affected
part of’ her body was then and there made by the said surgeons
and by the defendant, in my presence and in the presence of
the sail John F. Walsh, her guardian, and of Mary Bowers,
her aunt, who was present at the desire of said John F. Walsh,
and, also, in the presence of Ira Shafer, Esq., and P. J. Gage,
Esq., counsel for the defendant.

All of which is very respectfully submitted.

JOHN J. TOWNSEND, Referee.
November 21, 1868,
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[Copy.]
Report of surgical experts appointed by the Court :

New York, Nov. 19th, 1868,

By the order of Judge Jones, of the Superior Court, we have
this day examined the person of Margaret Sarah Walsh, a girl
between 7 and X years of age, who, through her father as
guardian, has charged Dr. Lewis A. Sayre with having punec-
tured her left hip-joint, letting out its synovial fluid, producing
a disease of the same, and thereby disabling her for life.

The girl was in a tolerably good condition, walked well with-
out limping, hoth feet being naturally on the floor without any
distortion of the body.

We then removed her clothing, and laying her on a sofa on
_ her back, . . the limbs could be extended to their full length,

so that the thighs and calves of each leg touched the sofa with-
out any tilting of the pelvis. The two limbs were then very
carefully measured by each of us, and were found to be of
exactly the same length, viz. : 20% inches.

The right limb could be flexed so as to bring the knee to the
chin ; the left one could not be flexed so freely, but could
be brought to an acute angle with the pelvis. Rotation, abdue-
tion, and adduction were free, and without any pain whatever
concussion upon the knee, or over the trochanter major, gave no
evidence of pain. DPassing the fingers firmly into the illiac
fossee of both sides, no swelling could with firm pressure be
detected, or pain produced. There was a small dimpled-like
depression above and behind the trochanter major, on the
gluteal muscles, which the father stated was the scar which
followed Dr. Sayre's operation. Dr. Sayre also testified that
this was the place where he punctured the abscess at the time
he first saw the patient, and we are fully convinced from the
position of the eicatrix and the condition of the hip-joint, that it
was not punctured at the time of the operation performed by
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Dr. Sayre, as charged in the complaint. There was no deviy
tion, or tenderness of the entire spinal column. There was an
open ulcer on the outer and posterior portion of the thigh, about
4 inches below the hip-joint, and another near the sacro-illiac
junction, the edges of which were inflamed ; and there was
considerable inflammation and infiltration in the cellular tissue
around them, which probably was the obstruction to the per-
feetly free flexion and adduection of the thigh on that side.

There was considerable pain on pressure, and fullness over
the sacro-illiac junction, and it is our opinion that this was the
normal seat of the disease, and that the coxo-femoral articula-
tion was in a perfectly normal condition, as it is at present.

(Signed) WM. H. VAN BUREN, M.D.,
FRANK H. HAMILTON, M.D.,
ERNEST KRACKOWIZER, M. D.

[Copy. ]
Purtapereaiy, Nov. 19th, 1868, ¢
S. E. Corner 11th and Walnut Sts. §

Dear Docfor : Your letter of the 14th inst., which is, however
post-marked the 18th, reached me to-day.

On the 2nd of last April, 1 spent a portion of the morning at
your office, and remember distinetly every thing that occurred
whilst I was there. Towards half-past eleven o'clock a woman
brought in a little girl, whom [ imagined was about seven
years old. You had your assistant strip her, and you
remarked to Dr. Neftel, myself, and others, that these patients
should be invariably nude. There was not the slightest evi-
dence of hip-disease. You ran your hand down the child’s
spine and found that there was no deviation. You dwelt upon the
fact that “the gluteo-femoral crease of each side was at a right
angle with the rama-nates, thereby proving that the hip was
not affected. The child was placed prone upon your sofa or
lounge. A swelling was detected in the left gluteal region,
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that the pretended tumor was nothing but an acenmulation of
pus, originating, as you thought, either from diseased vertebra,
or hip-joint. You then introduced an exploring needle near the
gluteal musecles, and, as was expected, pus came out.

I positively recollect that the needle did not touch a bone or
any joint.

T will attend at the Superior Court Chambers at 11 o'clock,
and will confirm these statements.

Your obedient servant,
W. NEFTEL.

New Yorx, July 27th, 1868,

Sometime in April, 1268, Mrs. Walsh brought a child about
six vears old, to Dr. Sayre’s office. I was at that time his as-
sistant, and examined the child in the lower office, and found a
round, tolerably firm swelling in the left gluteal region, which
had the appearance and feeling of a tumor. T then carried the
child into Dr. Sayre’s private office for his examination, and he
pronounced it an abscess. Some other medical gentlemen were
present, and examined it at that time. Dr. Sayre then re-
quested me to get an exploring needle, which he passed into the
tumor. After withdrawing the needle pus escaped through the
canula. He then withdrew it, and with a bistoury enlarged the
opening about half an inch, cutting through the skin and super-
ficial fascea. Pus gushed out in a stream; I should think from
four to five ounces escaped. The mother then became excited,
and, seizing the child, said she did not wish to have an opera-
tion performed, had rather it would die, &c., &c. She ran out
of the office with it in her arms. It was with great difficulty
that I could properly dress the abscess, as the mother contin-
ually ran around the office with the child. The opening was in
the most prominent part of the abscess, near the crest of the il-
linum, the abscess forming in front of the gluteal muscles.
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Dr. Sayre did not open the hip-joint, nor go within two
inches of it.

0. 8. PAINE, M.D.,
O East 31st Street.

The cause, after having been reached on the regular call of
the ealendar of causes by the Court, at June Term, 1869, it
remained ready for trial for nearly a year. The plaintiff’s
counsel failing to move the case for trial, it was thereupon by
defendant’s counsel hrought to trial the 18th day of May, 1870,
before the Court (Justice Jones presiding), and a jury then im-
pannelled, when Mr. James cffered to defendant’s counsel to re-
fer the cause to referees for trial, which offer was at once
declined by the defendant and his counsel, they preferring to go
to trial before a jury. The case therenpon proceeded to trial,
Mr. James in his opening address stating he would prove the
damages to the plaintiff, by the testimony of two of the most
distinguished surgeons in America, if not in the world—Drs.
Willard Parker and J. Murray Carnochan—and thereupon
called them as witnesses, when they failing to appear, Mr.
James stated that it was impossible for him to proceed with the
trial without these, his most important witnesses, and asked for
an attachment to compel their attendance, which was granted
by the Court. The issue and return of such attachment, and
the production of these witnesses before the Court thereunder,
necessarily, occupying so much time as to endanger the trial of
the cause going over for the term, the defendant and his coun-
sel at the urgent solicitation of plaintifi’s counsel, consented that
the eause be sent to referees for trial, whereupon the following
order was made and entered by the Court :
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SUPERIOR COURT.

£y

Marcarer Sagan Warsn, an infant, by

Joaw F. Warsu, her guardian,
gt rhst

Lewis A. SAYRE.

Before W. C. Trarnicex, Fsq., Dr. Swixsurye, and Bexia-
wix Esres, Esq., Referees.

May 28, 1870,
The referees primarily appointed were W. C. Traphagen,
Esq., Dr. Swinburne, and Thos. M. North, Esq., and at 10 A,
M., on the 28th of May, 1870, they and the parties and counsel
appeared at the office of Mr. Traphagen. For the plaintiff
were Messrs. James and Croak, and for the defendant Messrs.
MeKean and Gage. The two referees first named took their
seats, but Mr. North, upon being requested to aet, said: 1
came here to say that I could not join you as acting referee in

the case ; I cannot serve as referee.” i

My, James: 1 wish 1 had known that before.
Mr. Noxrn : T zaid so at once when appointed.

Mr. Gasr: Would Mr. North have any objections to state his
reasons for not serving ?

Mr. Nowrn : Simply because I am not impartial between the
parties.

Mr. James: Are you acquainted with Dr. Sayre?
Mzr. Nowrs : I have known him for a number of years.

Dr. Savke: I happened to be talking to Mr. North when Mr.
Shafer came along. I did not know anything about its being
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referred, but I thought it would be referred to three doctors.
They laughed at the idea, and Mr. Shafer mentioned Mr.
North’s name because, I suppose, he saw me talking with Mr.
North ; but the latter said he could not serve, hecanse he was
a personal friend of mine.

Mz. Nowrru: The peculiarity of my position, which Mr.
Shafer did not know, was that 1 have myself been a patient
of the doetor and had members of my family under his care,
and so I should start with a prepossession for his skill which
would disqualify me from acting.

Mr. Trarnacey: I was going to suggest that we naght go on
and take the testimony, and it would be decided—

Mr. James: 1 would like to make my statement before we
go on; I would suggest that Mr. Traphagen name another
referee.

Mr. Trarnacew: 1 would rather that you settle it among
yourselves ; 1 would not like to assume any such responsi-
bility.

Mr. Nowrn here suggested that perhaps his partner, Mr.
Sedgwick, would act, and proceeded to the office to ascertain;

but in a short time an answer came that Mr. Sedgwick’s services
could not be obtained.

Mr. Croax then suggested the name of Mr. Estes, of the
firm of Brower & Estes, 229 Broadway. The counsel for
defendant expressed their willingness to have that gentleman,
when Mr. Croak proceeded to Mr. lstes' office and returned
with him.

Mr. Trarnacex then said; I see there are two suits ; do you
propose to try them together ?

Mr. James: I suppose both should be tried and the evidence
of one will decide the other.

Mr. Gase: I should not, in the absence of Mr. Shafer, who
is associated with us, like to consent to that, but no doubt that
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may he arranged hereafter: T would not, however, like to enter
our consent to that to-day. We will go on with the first case,
that of Margaret Sarah Walsh, an infant, by John F. Walsh,
her guardian, against Lewis A. Sayre.

Mz, James: How is the report to be made ; is it understood
that two have power to make a report ?

Mr. Trarmaces: I should suppose so, that two might make
the report, and the other might also make a report if he
wishes.

Mr. James : There is another matter which I wish to have
settled, and that is as to the expense of these meetings; | want
that distinetly understood.

Mr. Trarnacen: The feeling of the referees is that the
counsel on both sides should make some arrangement as to
what should be the compensation, and also whether the sessions
continue the whole day or from hour to hour.

Mr. James: T would now state to you shortly the nature of
the case that has been referred to the fribunal that I have now
the honor of addressing. It is a matter of very serious conse-
quence to Mr. Walsh, the plaintiff, who is a gentleman in
moderate circumstances, and [ need not state that the issue of
this is of great consequence to Dr. Sayre, professionally and
otherwise. 1 agreed to this tribunal very readily, because this
is an issue which requires the application of considerable intel-
ligence, and T thought the matter would be hetter inquired into
by it than by the ordinary materials of a jury. The substance
of the complaint is want of skill—commonly called malpractice
—in the defendant in his duty as a surgeon in the performance
of an operation on a little girl, the daughter of Mr. and Mrs.
Walsh, to whom they are devotedly attached, on the 18th of
March, 1865,

Now, I am perfectly aware that, in these cases there may be
said to be some difficulty on the part of the plaintiff. Dr.
Sayre is a gentleman, I believe, of old eminence in his profes-
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sion ; but Dr. Sayre will allow me to say that I have known
instances and shall cite instances where gentlemen quite as
eminent as he have been held responsible for want of skill.
Haste, incaution, perhaps sometimes a want of care in dealing
with patients who are not so rich as others; I do not impute
improper motives, but I have had some experience in hospitals
and other places, and it is frequently the case. You will
remember the case of the action against Sir Astley Cooper, who
will be admitted by every medical man to be the first surgeon of
the age. He was, however, held responsible in an action for
an operation. Therefore, surgeons of great eminence and skill
are as likely to fall into mistakes and malpractice, and show
want of skill in matters done in a hurry, as he. Un the 15th of
March, this little child, who was about six years of age, had a
swelling in her hip-joint. She had been attended by a medical
man who will be called before you, an unpretending man, but a
man of some skill as an apothecary and surgeon; but Mrs.
Walsh was directed by the plaintiff’ to take her daughter to Dr.
Sayre, not for an operation but for his opinion on the case.
Now in addressing gentlemen of your experience in these
matters, I need hardly call your attention to the great difference
which has always been held, not only socially but in point of
law, between an error of judgment on the part of a physician
and skill on the part of a surgeon. A physician who prescribes
treatment for certain symptoms proposed to him, where it 1s a
mere question ol judgment as to skill and experience, has a
larger range and larger limit in the opinions which may arise
- from a want of judgment, than in the case of a manual opera-
tion. In this case of manual operation, when a person pro-
fesses to be a surgeon and professes to operate skillfully, negli-
gence is more easily fixed than in the case of a physician who
goes through the diagnosis of a disease. The greatest man
may err in fathoming the great secrets of nature. There i1s a
total difference between want of skill and the undertaking of a
manual operation. I will merely mention this that a broad
distinction is taken by courts of law and natural justice between
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the judgment of a physician and the want of skill on the part
of an operator.

Upon the 15th of March, 1865, this little girl, then six years
of age, was taken to Dr. Sayre. The mother being the first wit-
ness whom 1 shall put upon the stand; she will deseribe
what oceurred.  She saw Dr. Sayre in the act of taking some
probe or surgical instrument and she objected to any operation
—the objection of the child amounts to nothing—but she
objected strongly against any operation being performed. She
desired the child not to be operated upon, but wished to have
further advice. I mention this, not charging the doetor with
any want of humanity, but say that there was a haste and reck-
lessness and want of care in the course of this operation. He
operated on the poor child, and what we charge is that, in
probing the wound, Dr. Sayre so unskillfully managed it that—

Mr. Gace: Perhaps you had better take the pleadings ?

Mr. James: I think T am stating the matter correctly. We
charge in substance that he so unskillfully managed the opera-
tion that the synovial fluid was allowed to escape. The portion
of the system which encloses that fluid (which the learned
referees know, is that fluid which is created for the purpose of
lubricating the joints, and when wanting, the joints become
:a;ﬁ,iﬁ,'} was punctured in some way or other, and the synovial
fluid escaped. That is the substance of the charge.

Now there cannot be—I defy all the medical men whom he
can call—if this is true; there cannot be any question as to
want of skill, no more than if an uneducated man thrust a
probe through an artery, or through the jugular vein, or where
he was bound to know that an artery existed. If it is true that
by this puncture of the wound, that by this operation so made,
the synovial fluid was brought from that joint, it has been the
cause of everlasting injury to the unhappy child. It has been
a permanent injury, and, as one celebrated surgeon, who will be
called before you in this case said, the child will either die as
the result of the operation, or be injured for life. Therefore, if
it be true that this synovial fluid, in the course of the operation,
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was punctured, or the parts containing it were so injured—if
that fact be true, I do not care if all the physicians and sur-
veons that ever existed were brought, there is not a gentleman
who dare go on the stand and say that the puncture in the hip
of a human being, which is so unskillfully done (and it must be
unskillfully done), as to allow the fluid to escape, that that is not
negligence on the part of the surgeon. I rely upon it then that
if that be true, if the highest men in the profession in the city
saw the fluid escaping from the operation for weeks afterwards—
if T establish that fact, I will show you by treatises, by evidence,
and by evidence of two of the first physicians in the city, that
there was negligence. When instructions are given to an attor-
ney to attend to a case, and he never went near the Court, the
act of omission would be evidence of negligence which nothing
could remove. The poor child has been, since the operation,
in the most serious condition. We had a great struggle
for the production of the child before the suit, but such
production was objected to on principle. There will be noth-
ing concealed from the referee; you will have a history
of the child from the moment she left Dr. Sayre, to the
moment she is produced before you. The answer put on the
record is this, that if there were any negligence (I am speaking
substantially as regards it), if there were any negligence, it was
the negligence of the father and mother. Why, these poor peo-
ple have done nothing except to employ physicians and sur-
geons, and therefore any such notion is perfectly ridiculous. I
believe the defendant relies on the fact that he said to them to
bring him the child again, but they took further advice, which
will be given in evidence. You will hear evidence of what the
treatment of the child has been. The father has toiled hard to
get her to some state of health, which the evidence will show
she mever can attain to. That is the state of the case. This
child is permanently injured for life, and it 1s a matter upon
which I should insult you, it I say anything about the question
of damages.

Dr. Swinsurye: You merely charge that she took the child
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to Dr. Sayre for an operation, without stating if there was any
disease in the child ?

Mr. Janes: We took the child to be looked at to try to ascer-
tain the cause of the disease.

Dr. Swixsvese: Do you claim the child was healthy when
you t wok her to the doctor ?

Mr. Jasmes : Bhe was suffering from some disease in the hip.
She would not have taken a healthy child.

Laura Agnes Walsh was then called by Mr. James, who be-
ing duly sworn, was examined by him as follows :

Q. Where do you reside ?

A. 1E1 Charlton Street.

(). Mr. Walsh, the plaintitf, is your husband ¥

A. Yes, sir.

(. What is the name of your daughter Margaret ?

A. Margaret Sarah Walsh.

(2. How old is she now ?

A. She is eight years the 10th of February.

Q. Now in her ninth year?

A. Yes, sir.

(. Well now, early in 1865 did you find that your daughter
was suffering from something 7  Proceed and describe as near
as you can what it was.

A. Her feet used to swell, and she could not walk very well.
She would be sick and troublesome. I brought Dr. Vaughan to
my house, but he said it was rheumatism. I thought that he
might be mistaken, and the father told me to take her to Dr.
Sayre.

(. And it was at the suggestion of your hushand that you
took her to Dr. Sayre ?

A. Yes, =ir.

Q. Do you rvemember the day when you tock her to Dr.
Sayre ?

A I could not exactly remember the day or month. 1 re-
member it was in 1863,
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A. He had the thing through her before I knew what he was
going to do; I did not want him to do anything more ; I said,
if necessary, I would bring her again.

(). Did you see where the instrument went ?

A. Ttwent through the hip, the hole is there yet, and a dozen
more yet.

By Mr. Gace: From the same operation ?

By Mr. Jaues:

Q. After you saw it go through the hip was any other opera-
tion made ?

A. Tt seemed to be with knives he cut her. The first thing
seemed to be small, but the other instruments seemed to be
more like knives.

(). Did you see them ?

A. I could give no opinion about them.

Q. Did you see the flesh ?

A. I saw the body.

(). Did you see the child being operated upon ?

A. I saw the blood and water come out; I saw that plain.

Judge McKrax: We do not mean to be technical, but we wish
that the learned counsel would not put leading questions. We
should prefer him to examine her in the ordinary way.

Mr. James : Which is the question that is leading or sugges-
ting ?
Judge McKeax : T must say you have asked a few that were.

Mr. Jaams: State what it is and I will withdraw it.

(Continuing).

(}. Now state what happened?

A. He bandaged her up and told me to take her home, and
somebody would see her the next day.

(1. Did he tell you the name of any person ?

A. He did not mention any name, but I remember him say-
ing, “ Dr. Paine, you will go and see the child to-morrow.”
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operation it lay down and could not put her feet under her, and
now the wound or matter run out all the time; it would run in
streams ; you would think it would never stop: then her father
and Dr. Vaughan took her to Dr. Parker, and then they know.

Q. Did you see stuff exuding or running from the wound ?

A. There was something between whiteish and yellowish
stuff; it is running yet; it can be seen.

(). Did Dr. Vaughan see the child on the following day ?

A. He saw her that evening.

(). Did he see her the following day ?

A. T ean’t remember.

(). What was done ; was the child taken to Dr. Parker ?

Mr. Gace: We object to a leading question.

Mr. Trarmaces : It is immaterial as to that fact.

By Mr. James:

(). Was the child taken to Dr. Parker ?

A. That night after she went to sleep, she raged and screamed
about the Dr. Sayre and butter knives so, that I never would
take her again.

(). Then was she taken to him ?

A. Yes, sir.

). When ?

A. About the beginning of June.

(). Was she taken to Dr. Carnochan ?

A. He was brought to the house.

(). Which saw her first ?

A. Dr. Parker saw her first.

Q. Fix the time as near as you can when the child was taken
to Dr. Parker ?

A. T think it was about the Hth of June.

(). Who took the child to Dr. Parker?

A. Her father and Dr. Vaughan.

Q0. Was the child afterwards seen by Dr. Carnochan ?

A. Yes, two weeks after that.

Q. Where did Dr. Carnochan see the child ?
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(. Was that wound open when Dr. Parker and Dr. Carno-
chan saw the child ?

A. Yes, sir.

(). Do I understand you that the wound eclosed in about five
months ?

A. Yes.

Q. How soon after did sores appear ?

A. Before this closed there was another gathering, and it
broke right away after this one closed.

Q. You say hefore ?

A. There was another one at the time this closed, and broke
at the time.

Cross-cramined by Judge MeKean :

Q. T suppose you went to Mr. James and made your state-
ment of the case before this snit was brought ?

A. No, sir; thisis the first statement I have given.

(. Did you not converse with Mr. James about it ¥

A. No, sir.

(). From whom then, if you know, did Mr. James get the in-
formation ?

Mr. James: I will tell you; from Mr. Walsh and M.
Vaughan.

By Judge McKegax :

(). You never informed him ?

A. No, sir.

(. Did you know, Mrs. Walsh, what the complaint was, as
prepared by Mr. James, in this case ?

A. T knew the complaint in the suit, and what was alleged,
to be true.

(). Did you know what the complaint was, that is, the terms
of the complaint; did you hear it read ?

A. Oh yes, sir.

(). About the time the suit was brought ?

A. Yes, air.



75

Q. Mrs. Walsh, you remarked that the little girl had been
ailing before you took her to Dr. Sayre; about how long ¥

A. She was a vear ailing before that; the May before the
March she was operated upon Dr. Vaughan took her to Dr.
Sayre to make an examination.

Q. Nearly a year?

A. Nearly a year, and he said there was nothing the matter
with the child he could find out.

. Were you present ?

A. No, sir.

(3. When the little girl was taken you were not present?

A. No, =ir.

Q. Mrs. Walsh, you had frequently seen the person of the
little girl before you took her to him ¥

A. Yes, sir.

Q. Was there not upon her person, near the left hip—I be-
lieve it was the left hip 7

A. Yes, sir, the left hip.

Q. Was there not a swelling there when you took her to Dr.
Sayre ?

A. I could not say there was a swelling, and her flesh was of
the same color ; no redness or no inflammation, or no appearance
that any one could see; she was as perfect in her appearance as
any person was; if there were a swelling it could not be dis-
cerned.

Q. Well, you noticed a swelling ?

A. No, I cannot state that I did.

(). State again what you said to the Doctor ; what you asked
him to do when you took her there ?

A. I told him how she had been there before, and how she
could walk, and at other times she could not walk so well; I
wanted him to examine her, and if there was anything wrong
to tell me.

Q. Whom did you see first ¥

A. I went in the basement first, and there were some strange

men there; some might be patients and others might be
Doctors.
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). Was she not examined in the basement first by Dr. Paine,
or somebody ?

A. No one at all ; 1 spoke to no one except Lh. Sayre. ’

(). Well, Mrs. Walsh, I want to read a sentence from the
complaint and then to ask you a question : * Third. That Mar-
“ garet Sarah Walsh, the infant daughter of this plaintiff, on or
“ about the 10th day of March, was taken to defendant to be
“ treated by him for an injury in the neighborhood of one of her
“ hips, and the cause of which injury was unknown to the
“ mother ;" was that frue ?

A. Well, T thought there might be something in her hip.

Q. And you took her for the purpose, as stated 1n the eom-
plaint ?

A. T asked him to examine her; I was afraid there might be
something the matter with the hip.

(1. 1 read the sentence from the complaint in which it is
stated that you took the child to Dr. Sayre, he being a surgeon
as aforesaid, to be treated by him for a swelling or injury in the
neighborhood of one of the hips, ete.: that is a fact, is it not ?

A. The swelling was very slight.

(1. No; but you took her there to be treated by Dr. Sayre ¢

A. T took her for an examination, and get him, if he could,
to tell me what was the matter with her.

0). You have said that already several times, but you do not
answer the question ; did you not take her to he treated for a
swelling or something ?

A. T took her there to be treated to explain what was the’
matter ; he said she had no hip disease or spine disease.

(. He then made an explanation and then proceeded with
the treatment ?

A. He did not proceed at all, he said he would send a man,
but did not.

Judge McKeax : I hope the referee will not take down any-
thing irresponsive.

Q. You did not see, then, the whole operation, as you say ?
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A. I saw him put the instrument through her, but I turned
my head aside and could not see him cut my child up like a—

(). Now after he put the instrument in, did anything come
out of her person where he put it in ?

A. There was something which appeared like water and
something like a hard substance, I thought, came with it, some-
thing that looked like flesh—some kind of a substance.

(2. Did not one gentleman take a basin and catch the dis-
charge ?

A. I did not see it.

(). You were considerably excited ?

A. It is very likely that I was.

). Mrs. Walsh, did you see whether there was any discharge
after he put the first instrument in ?

A. No discharge like matter ; there was something like water
that came out the first time.

(3. Did it come out through a tube ?

A. I could not tell ; I could not tell what it looked like.

Q. You do not know whether the first time he used a cutting
instrument or piercing instrument ¥

A. It was a plercing instrument, something sharp and small.

Q. Can you tell whether the discharge came out through an
open wound or tube ?

A. It came out of the wound.

(). Was there a tube in the wound ?

A. No; he took it right out again and this ran down the hip.

Q. After he used the first instrument did he use another
instrument ?

A. He walked away and spoke to those with him, and T went
to dress the child, but he said, “I am not done with the child.”
The child was near dead and I was, too; I said, * do not do
anything more, I will bring her some other day ;” he then took
the child and the doctors held her, and he commenced to eut
her; I closed my eyes, but once 1 opened my eyes and saw
blood and water run out.

(. You did not see all that occurred ?

A. I could not look.
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(1. Did you hear, and can you relate what was said ?

A. I cannot remember anything where he spoke to those,
ouly one time he said the child had no hip disease or spine
disease.

(1. Then he gave an opinion ?

A. Yes, before he cut her.

(). You proceeded to dress the child when he said that he had
not got done with her yet ?

A. Yes.

Q. Did you keep on and dress her ?

A. No, he would not let me ; he took the child and—

(1. Then he performed the operation of catting ?

A. Yes.

(3. Then the child sereamed ?

A. She screamed when cutting her and after he put the
instrument in.

(. After the discharge of the second operation what did he
do ?

A. He bandaged her up then.

(). Did he put any application on her ?

A. He poured something out of a bottle.

Q. Did he not ask you to bring the child to him at a certain
time ?

A. Yes; he said bring her in two or three days again; but
then he said there would be a doctor come the next day.

(). What did you say to that when he asked you to bring the
" child in two or three days?

A. At the time I said 1 would.

. You were, of course, very much excited ?

A. I was, of course; I was frightened, I am sure.

(1. Well, you did not take back the child again ¥

A. No, sir; I never did; when I came home and told Dr.
Vaughan how the operation was performed, he said it was a
wonder the child did not die under it.

Q. Never mind that ; it was the first of June when you took
the child, or when it was taken to Dr. Parker ?

A. About the 5th of June.
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(. Did you go with her?

A. No, sir.

(). Did the little girl walk about the house at that time ¥

A. Well, no; she might be able to put her foot under her;
she could not walk alone ; she had to be carried to the cars.

(). And a considerable time after that she went—

A. Dr. Carnochan came to the house ?

(). At the time she was taken to Dr. Parker, were there any
other openings or sores ?

A. Not at that time.

(). Now describe the location of these other sores; are they
above or below, or in front of, or behind the other?

A. The first one came a little more down to the leg, a little
under, well, it was not right up—I do not know how I could
explain it; it was more down to the leg, and when the next
sore came it was back.

(). Let me ask you, was there a swelling before it broke out ?

A. It inflamed up and broke open, and then it commenced
running like the one that closed; the one that gathered com-
menced to run as the one that closed, the same kind of stuff.

(0. Where did the next one appear ?

A. The next one came more back, on the back part, the
fleshy part more.

Q. Did that appear like the other?

A. Yes, the same way; it inflamed and burst.

Q. Discharged corrupt matter ?

A. Well, what you saw.

By Mr. TearHAGEN:

Q. The third one was on the fleshy part?
A. The fleshy part of the limb, the hip—the seat behind.

By Judge McKeax:

Q. I think the swelling he operated upon was near the left
hip ?

A. On the left hip
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Q). If I understand you, the sores are discharging now ?
A. Yes, sir; between what is healed and what is running
there are eight sores.

By Mr. Esres :

(). Eight discharging now ¥
A. No; between what is healed and running.

By Judge McKrax :

(1. What are discharging now ¢

A. There are three discharging now.

(. How many at once?

A. I thing there has been five at a time.

(}. About how much of this matter or corruption was dis-
charged there in the office at Dr. Sayre’s ?

A. 1 don’t remember any corruption of that kind at Dr.
Sayre's.

Q. Well, whatever 1t was?

A. 1 could not tell ; but there was a narrow stream ran down
the side.

(). After he cut it?

A. I shut my eyes and when I opened my eyes 1 saw it run.

(1. Do you remember any conversation among the physicians
when you were present in regard to the nature of the difficulty ?

A. 1 didn’t hear a word ; they didn’t let me hear.

(). They did not talk in whispers ?

A. 1 do not remember a word that was said, only he told
another Doctor that she had neither hip nor spine disease ; they
talked to themselves as talking about other things.

Q. Was anything sald as to whether it was a tumor or
abscess ?

A. There was something about an abscess.

(}. Did you think anything was said as to whether it was a
tumor or abscess 7

A. I think it was an abscess.

Q. Do you know how many Doctors there were present r
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SUPERIOR COURT.

Marcarer Sakan Warsn, an infant, by

Joux F. Warsn, her guardian,
i + June 2d, 1870,
dginst

Liewis A. Savue.

Amariah B. Vaughan, sworn, examined by Mr. Jamgs:

1. What is your vccupation, surgeon or physician ©

A. Physician.

(). Where were you practising in 1868, at the time of this
operation ?

A. In the 9th ward of New York City.

(2. What street and number *

A. My residence at that time was 703 Greenwich Street ; that
was where I generally stopped.

3. Now, do you know Mr. Walsh, the father of this little
girl, and the whole family ?

A. Yes, sir; well.

(). How long have you known them *

A. I guess I have known them some 10 or 12 years altogether.

. Do you remember being called in to attend the little girl
Margaret ¥

A. Yes, sir.

. Can you tell us about the time you tirst attended her
medically *

A. Oh, well 1 attended the family, I ean not tell positively,
because I have attended the family; have seen first one and
then the other.

(). How long have you attended the family *

A. For that length of time.
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By My, Jauegs:

(). You say it is colorless ¥

A. Yes, sir; if it 15—

(1. Do you know enough in your 0w experience and know-
ledge, as a medical man, to state whether that was synovial
fnid ¥

A. That was, in my judgment.

(). DMd vou remember the fact of advising that the child be
afterwards taken to Dr. Parker, or did Mr. Walsh. How was
that 7

A. I do not recollect.

Q. Do you remember the fact of the child being taken to
. Parker afterwards ¥

A. T do.

Q. Did you go with the child *

A. I was there; yes, sir.

(). From the time of the operation nntil the child was taken
to D, Parker, did you attend her ¥

A. T did, sir.

Q. About how long was it after the operation that she was
taken to Dr. Parker, as near as you ean say ”

A. As near as 1 ean recollect, between a month and 6 weeks,
about that.

(). During that time from the operation until she was faken
to Dr. Parker, did vou attend her medically ¥

A. T did. :

(}. How frequently did you attend her *

A Well, that [ can not recolleet ; T was at the house almost
every day.

(). Once a week, or month, or every day *

A. Generally every day I was seeing some of the family; 1
did not go over particularly to see her.

By Mr. Gasr: He did not go over particularly to see her. .

(Objected to by Mr. James.\
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Mr. Trarsases : I suppose he might suggest—-

Myr. Gaee: That it might come to the ears of the Referees.

Mr. James:

(). Well, whether you went to see her or the family, how
frequently did you see her in the weeks from the time of the
operation until she went to Dr. Parker ?

A. That I could not tell. Tt was, well, 2 or 3 days after the
operation. I think I saw the child every day. 1 was there
specially for the occasion.

Q. Did you treat her medically *

A. The condition in which she was in; 1 did not treat her
for the wound.

Q. Did you treat her at all ¥

A. I did certainly.

. How did wou treat her; what way; what did you give
her ?

A. T gave her tonics, alteratives, and anodynes.

). Did you do anything with the wound ?

A. There was nothing done by me to the wound. The pre
paration was furnished Mrs. Walsh, and applied to the wound
at the time the operation was performed ; I had nothing to do
with that, sir.

Q. Was the wound treated ; was it bandaged *

A. I understood from Mrs. Walsh that the preparations—

Q. Never mind what you understood. Iid you see the
wound in the interval from the operation until she was taken to
Dr. Parker *

A. T did see it often.

(3. Now, in reférence to this synovial fluid, I think you have
stated that you saw that upon the first oceasion ; is that so ?

A. What I supposed to be it.

(. Was it the synovial fluid ”

\Objected to by Mr. Shafer).
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(). How soon after he saw the child did Dr. Carnochan
see it ¥

A. I cannot recollect.

(). Fifty years, fifty hours, ov fifty weeks ¥

A. I cannot recollect.

). About how long *

A. I have no recollection, sir. 1 rvecollect the cireumstance,
but not the time.

Q. Did yon continue the treatment preseribed by Dr. Parker
for the child :

A. Yes, sir; because they both concluded on the same ; there
was no alteration made by the doctor.

(. You say Dr. Carnochan saw the child after Dr. Parker;
was the freatment prescribed by Dr. Carnochan very much the
same as Dr. Parker preseribed *

A. Yes, sir.

Q. Was that comtinued by von after Dr. Carnochan had seen
the child *

A. Yes, sir, it was.

(). What was it, as near as you can tell ?

A. The syrup of the phosphates and the syrup of iodide of
iron—the solutiom of iodide of iron.

(). How long was that treatment continned under the super-
vision of Dr. Carnochan *

A. 1 do not recollect; for a long time, for months, with good
diet, and recommendation from Dr. Carnochan to take her to
the sea shore.

). You know that the child of your own knowledge had good
diet supplied to it *

A. 1 do.

(2. And you know the child was taken to the sea shore ?

A. I do not know, because 1 was not there. 1 do not know
that she was.

(). When were you last in attendance upon the child ?

A. I have seen the child, but not heen in attendance for
some time.
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A. Tt would not necessarily : T do not see why it should.

(). Is it one of the results of it ?

A. No, =ir; it was down below where the operation was per-
formed : I mean the upper third of the thigh bone ; it was from
the middle of the upper third to the centre of the middle third,
the thickening of the periostenm.

(1. Will you deseribe on yourselt where abouts this operation
wa= performed, what part of the hip ¥

A. The peint where the thigh hone comes into the socket.
The thickening was down here (placing his finger). The thigh
bone is divided into three parts—the lower, the middle and
npper third. This thickening took place there (again placing
his finger:, halt’ way between the upper and middle 'I_-hit‘l'l-——l':{']'l_,[ﬁl
distance probably.

(). Where was the power of motion atfected—the joint below,
or, where you saw the child had not the same power of motion .
where was it atfected

the muscular power of motion ¥

A. The muscles were atfected from want of use.

(. How long did the wound after the operation remain upen ?

A. T don’t know, sir ;: but for a long time.

(3. About how long ¥

A 1 ean’t determine positively.

(}. About?

A, 1 can’t determine positively, but for months.

t). Was it open at the time the child was taken to Dr. Parker
-- the same wound from the operation ?

A. Yes, air.

(r. Was it open at the time the child was examined by Dr.

Carnochan ?
A. Yes, sir.

Cross-exanmined by Judge Medean

). How long have you lived in this eity ¥

A. In this city 7 well. T should think, altogether, about 15 or
I® vears.

(). Have you been a physician all that time ¥

A. Most of the ime—yes, sir.
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Q. In 1852 or H3 7

A. Yes, qir.

Q. You did not study ?

A. No, sir: but was instructed and had books from him.

(. In North Carolina ¥ |

A, Yes, sir.

(). How long were vou there ¥

A. The better part of my life.

Q. The better part of vour life, then, was 1852 or 53 7

A. No, sir; I say I was the most part of my life there.

(). How long were you with him in North Carolina ?

A. With whom ?

. With Hayward.

A. 1 was not with him at all.

(). Then you did not study with him ?

A. 1 said I did not, but had books from his library.

(). Where was he ¥

A. He was in the country; he practiced in Raleigh, North
(‘arolina.

(). Where did vou study ?

A. At home.

(). Where was vour house ¥
\. Raleigh, North C'arolina.
). But not with him ¥
A. Not with Dr. Hayward ; no, sir.

1. What else were you doing there ¥

A. 1T was superintendent of mills where they manufactured
castor il ; a very zood article, too.

Q. How long did vou remain there and had books from the
doctor’'s oftice ?

A. 1 do not rvecollect.

t). About how long ¥

A. I have no recollections at all.

(). It was in the years 52 and '53 was 1t ”

A. T had them probably afterZthat.

(). To the best of your recollection *
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(). You refer to the time when the United States troops left
Moultrie and went over to Sumter ?

A. Yes, sir.

Q. You think it was in 18627 _

A. 1 do not think anything about it, because I have not
charged my memory ; I was in Raleigh immediately previous to
that time.

(. And you left Raleigh just before the war ¥

A. Yes, sir.

(). And that is the time you refer to ?

A. Yes, sir; my mother died and T was telegraphed to.

2. Do you remember the month of the year when the troops
went over to Fort Sumter ?

A. No, sir.

Q. You think it was in 18627

A. I do not think anything about it; I only know it was
about the time.

(). Why don’t you know anything about it: because your
memory is bad ?

A. No; because I have not charged my memory particularly ;
I only recollect the circumstance, and from what I heard ; there
was a good deal of excitement when I was there.

(3. When you left Raleich, North (farolina, where did you go
to ?

A. 1 came to New York.

(). Have you been back there since ¥

A. I have been to North Carolina; I have been within the
lines, but not to Raleigh.

(1. When did you last have books from Mr. Hayward ¥

A. I don’t recollect.

(). It was some time before this last time you left Raleigh,
wils it not ¥

A. Yes, sir.

Q. From the time you ceased taking hooks from Mr. Hay-
ward’s office—

A. 1 did not take them ; 1 merely borrowed them as a friend.
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(). Well, Doctor, where else, or with whom else have you

studied.
A. 1 did not come here to answer.

Mr. James: Oh, yes ; answer it.

Wirsess: 1 am not in any condition, and | am not going to
answer any more questions in regard to that; if any man
doubts the fact of my being a regular physician, or my standing
among physicians of New York, I can give them evidence of the
fact; 1 am not going to answer questions in regard to that

point ; I am very unwell.

Q. Itis just this evidence as—

A. Yes, sir. Well, I will answer no more questions in re-
gard to that.

Q. With whom else, if anybody, have you studied medicine ?

A. 1 told you I will answer no more questions on that point.

Judge McKeax: Well, 1 will take the ruling of the Referees.
Mr. Trarmaceys : It is a perfectly proper question.

By Judge McKeax :

Q. Have you ever studied with any one else ?

A. Except my own reading, and when I was in the neighbor-
hood of a doctor; my condition in a pecuniary point of view
was not such as to allow me to go and study without my labor.
I received instructions from any physician I wanted.

(). Have you ever attended a medical college as a student ?

A. Yes, sir.

(). Where; what?

A. T have attended a good many lectures at college.

(1. Now state what medical college you have attended ?

A. Well, I am not going to answer any question of that kind.

Q. I ask you if you have attended medical colleges or classes ?

A. T have attended lectures at a number.
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firm or reverse my judgment, [ took the patient to others upon
whom | put more confidence.

Dy, Swineveye : If vou will answer the question simply, what
w p of 7

advantages have vou had ?

By Judge MeKEax :

(). Then you mean to say, as a medical man and expert, that
it was synovial fluid ?

A. To the best of my belief it was.

(). And yet you do not claim to be an expert ?

A. Nomore than any one else who has studied the appearance.

Q1. Now we will come back to the point of departure, about
these colleges ; name one institution ?

A. T decline to answer.

(). Though the Referees have twice held the question is pro-
per, you refuse to answer ?

Mr. Estes : The evidence is not for the purpose of casting any
odium, but for the purpose of ascertaining the extent of his
knowledge and what his opinion is worth. I thought, perhaps,
he might misunderstand the motive under which the question
is asked.

By Judge McKgax:

(). Now I will try a new tack ; from what institution, Doctor,
did you receive your diploma?
A. It is the same question over again ; I decline to answer.

Mr. Trarrscex: We give him the same instruction that he
should answer.

Judge MecKeax : It is not my purpose to ask for very stringent
proceedings against the witness, I only want to get at the truth,
and if I can get at it by his refusal to answer, I am satisfied.

Q. Doctor, 1 ask where you said you lived at the fime of
going to see the little girl after the operation ?
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(. In the city ?

A. Yes, sir; in the eity.

(3. Where did vou live before you lived in West Tenth Street ;
where did vou live last before that ? :

A. 703 Greenwich Street 1 told you, sir.

A. No: that was after; I asked you hefore you lived there,
and vou said 275 West Tenth Street.

A. No; that was before that.

(). Where did you live hefore you resided at 275 West Tenth
Street ?

A. 722 Greenwich.

(). Where before that ?

A. That was my first re<idence in the eity—no, sir; I lived at
the corner of Horatio Street and Eighth Avenue ; I lived there
a couple of months.

Q). Where did vou live next after 703 Greenwich Street ?

A. I did not live anywhere after that until T went to Tenth
Street, on account of some alterations in the house.

(). How long did you live there?

A. Not quite a year.

). Where did vou go then ?

A. 1 went to 396 Hudson Street.

(). How long did yvou stay there, doetor ¥

A. T don’t know the length of time I remained.

). About how long ¥

A. 1 remained there, | think, about a year; T am not sure in
regard to that point.

(). Where did vou go then ?

A. To 696 Greenwich Street, where [ reside now.

(). How long have vou been there ¥

A. Sinee Janunary or February last: I have had my office
there for some time : since October, 1 think, or November.

t). Where does the plaintiff live ?

A. He lives at the corner of Charlton and Washington

Streets.
(). Has he -ome sort of a store in the building in which he

lives ?
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heen willing to drink his strong liquor, but I preferred to drink
ale.

(). Are you a practising surgeon as well as physician ?

A. No, sir; I generally get Dr. Sayre to perform my opera-
tions. '

(). What where the operations you got Dr. Sayre to perform ?

A. Oh, well, I sent him a number of patients.

(3. Who ?

A. T cannot remember ; 1 had him operate upon a patient of
mine one time after this by the name of Faston.

(. What was the operation ?

A. It was the opening of what was supposed by the doctor
to be a deep-seated abscess.

Q. Where?

A. In the calf of the leg; he did not operate, but explored
and found that it was so deep-seated that he could not deter-
mine positively in regard to it; he introduced a trocar and
allowed the fluid to escape.

(). How long was it after the operation on the little girl ?

A. Tt was a long time before that.

(X. Who else beside Faston did you send to Dr. Sayre to
operate upon

A. I sent him a patient not a great while ago.

(. Who was it ?

A. I do not recollect.

(1. About how long ago ¥

A. Three or four months ago.

(1. You gave him Dr. Sayre’s address and told him to call on
him for an operation ?

A. Yes, sir.

(. A patient ?

A. Well. they eame from the country, and I sent them to Dr.
Sayre.

(1. What was the diffienlty with him ?

A. Very similar to what I supposed—

(). A deep-seated abscess ?

A. No, sir; the hip joint.
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By Judge McKeax:

(). Was this operation on the right or left side of the little
girl ¥

A. On the right side. _

(). Are you sure it was on the right side ?

A. To the best of my reeollection.

(3. Now where is the hip joint; just explain, if you please ?

A. T do not know what you mean by the hip joint; it is the
union of the thigh bone with the bones of the pelvis, one hav-
ing a ball and the other having a socket, as you would eall it.

(}. Put ycur hand upon it, on your own person.

(Witness did so.)

2. Well now, Doctor, how many ligaments has this hip joint?

A. What do you mean by ligaments 7 What I mean is that
which covers over the joint; it is an impossibility for me, in
my present state, to go into the complete anatomy of the joint;
but there are other Doctors who will be here who can he exam-
ined on these points.

Q). To the best of your recollection, Doctor, how many liga-
ments are there connected with this hip joint ?

A. T cannot name them at present ; I do not say I could not
tell them ; 1T do not recollect all, so as to go into a minute de-
seription of the anatomy, at all.

(). Mention some of the ligaments connected with the joint?

A. I eannot remember any of them at all; I hope, gentle-
men, that this examination will be made only what you are
obliged to, as T am very unwell; I shall ask to have the case
adjourned ; I came here against the adviee of my physician.

(). If T understand you aright, you cannot mention any of
the ligaments connected with the hip joint ?

Myr. Trarnacex : He has said so.

By Judge McI(Eax :
(). Not one of them ¥
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(). Deseribe it?

A I do not know that I can deseribe it particularly ; if you
put a bhister on at night and take a microscope to-morrow, and
examine it—

(). I ask you as a scientific man ?

A. 1 do not pretend to be such, as far as a microscope is con-
cerned.

(3. But as a medical man, what is serum ; what does it come
from ; what is its origin ?

A. It must be inflamnmation, of course, and congestion of the
parts; when yvou put a blister on—

(1. What is it in nature ; how does it arrive; what part of the '
system does it come from; from the bone, or how ?

A. It must come from the blood.

(). What is it?

A. Well, that T cannot explain.

(). Can you tell the difference between the synovial fluid and
the sanious discharge from a ehronie abscess, without making a
microscopic examination ?

A. That question [ could not answer.

(). What is a sanious discharge ?

A. It is generally a very acrid matter that is discharged from
unhealthy sores and wounds of any kind.

). How does it arrive ; what part of the system does it come
from ¥

A. Well, I do not know that I can give you a full explana-
tion of that.

(). What is the difference between a serous and sanious dis-
charge

A. T am not prepared to go into an explanation of that point.

1. Then you cannot tell ?

My, Croax : 1 object.

(). Then you cannot tell ¥
A. T might probably be able to tell, but I am not positive.
(3. You cannot tell now ?
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Judge McKuax: The Doctor did say that he did not consider
himself a surgeon.

By Dr, Bwinsrexe:

(). He may be a physiologist and not understand surgery ; 1
would like to know where the wound was that he discovered—
in what preeise position as regarids the hip joint 7

A. The opening do you mean ?

2. Yes, the opening.

A. It was almost over the union where the ball—

(). Where vour thumb is now ¥

A. Yes: there seemed to be two operations ; the trocar had
been introduced onee above and onee helow.

(). Do you know the depth of the hip joint from the surface ?

A. 1 do not, exactly—it could not be a ereat distance.

(). Do you remember the opening, whether it went up and
down or transversely ?

A. T think it was up and down, or had the appearance of it.

). How deep was the opening ; did you discover?

A. T did not probe the opening; of course, if the synovial
fluid was escaping, it must have indicated the joint.

(3. Have you seen the discharge which comes from a bursa :
did you ever see the fluid that comes from an enlarged bursa ?

A. It appeared more like a straw color where there is no pus
at all.

(). Was this from the bursa or not: it was not from the line
of the shaft itself?

A. No, s

(). Anterior or posterior, or which ?

A. On a dirvect line.

(). Posterior or anterior to the line of the shaft of the femur?

A. It was just about that point—just where the working of
the joint would interfere.

(). You have not studied pathology ¥

A. I did, to a certain extent; I have not studied pathological
anatomy.
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Judge McKeax: We walve the uhjﬂctin:-n as to what Dr.
Parker said.

By Mr. Croax :

. Well, what did Dr. Parker say ?
A. He said it was synovial fluid that ran from the hip joint.

By Mr. SHAFER:

(). You say that Dr. Parker punctured the hip joint ?
A. No, sir.

By Mr. Croax :

Q. What were the exact words ?

A. He said, after he examined the child, that it was synovial
fluid that was running, and that the child was very weak and
ill, and had to be got out of that and strengthened up, and he
prescribed some medicine, and so forth, and directed me, I think
he said, to have a wagon made, so that she would not be on the
foot, and I did so; I had a wagon made to wheel her around
the streets; he advised me to take her into the country, to
Rockaway, and 1 did so; and then, after we came back, he ad-
vised me to take her to another part of the country, to Fort
Washington, and there she was for five or six weeks ; and then
we went to Jersey, for two or three weeks.

(). What did the wagon cost you ?

(Objection.  Allowed.)

Q. How long did she remain in the country ?

A. She was in the country most of the summer, between
Rockaway, Jersey, and Fort Washington.

(). When did Dr. Carnochan call ?

A. It was about a couple of weeks after.

(1. Did you tell Dr Parker that there had been an operation
performed ¥

A. Not until after he had expressed his opinion; when I
fetched the child in, I said that I had a sick child to be exam-
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Cross-cxamined by Judge MeKean :

(}. How long had the little girl been ill before Dr. Sayre per-
formed the operation ?

(). Well, sir, I do not know ; I never noticed anything the
matter with her, except I happened fo notice one day she walked
a little lame. -

(). How long was this before ?

A. A week or two.

(). The first you noticed ?

A Yes, sir, for I ain’t in the house much ; it might have
been a week ; 1 do not think it was more than that.

(1. Did the little girl sustain a fall some months before that ?

A. 1 heard—I say 1 don’t know.

Mr. Croak: Go on.

A. 1 heard that the child was in the hall-way and a baby
wagon, and that she fell over that.

By Judge McKEax:

(} Some time hefore ¥

A. Some months; I could not tell whether it was two weeks
or seven months,

(). And you heard from the mother?

A. Tean't say I heard from her—from somebody in the
house.

(1. Did you understand that the fall hurt her ?

A. Yes.

(2. Did you hear where it hurt her ?

A. No, sir; I did not.

(. When you went to Dr. Parker did Dr. Parker probe the
wound ?

A. No, sir.

(). Did he make any microscopic examination ?

A. I don’t think he did any more than examine with the
naked eye. '

(1. Did he take the fluid and subject it to any chemical test ?






118

hundred dollars for money expended, ete. ; if we should dispose
of the point by a trial, we should take two or three days more ;
the point we make is that the question ['E_::-_e,l}ei_-,tiug this amount
of money shall be reserved upon the condition that if you be
against us, then we go into that; we can only be held liable on
the ground of misconduct and negligence, so it iz understood
that the case be reserved.

Mr. C'roar: T would wish to consult with Mr. James.

By Judge McKEax :

(). When Dr. Carnochan was called to the little girl what ex-
amination did he make ? -

A. Well, he stripped the child and made the same kind of
examination Dr. Parker made.

(}. Did he introduce any instrument ?

A. No, sir. _

(3. Ihd he put any flud in it *

A. No, sir; not that T know of.

Q. Did he take a microscope and examine the wound or
discharge ¥

A. Not that I saw.

(2. Went through with no chemical experiments ?

A. No, sir.

(). Well, Mr. Walsh, did not your wife take the little girl a
long time before this operation, some months before this opera-
tion, to Dr Sayre for examination ?

A. No, sir.

(3. Did not?

A. No, =ir.

(). Not to your knowledge, or do you know positively she
did not ?

A. 1 do not think she did; she never saw Dr. Sayre only
TR,

(1. You were here the other day when your wife testified, and
heard her testimony ?

A. Yes, sir.
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By Mr. SHAFER:

). You swear she did not then testify—you swear that she
did not state she had been there ?

A. I do not think she did.

Q. will you swear she did not so state ?

A. To the best of my knowledge ?

Q. Are you clear, are you positive she did not, are you cer-
tain and positive she did not so state ?

A. T don’t think she did.

Q. If she did so state, it has escaped your memory ?

A. Yes, sir.

Mr. Croak: Dr. Parker was here and said that he could not
be here until Wednesday of next week again.

Mr. Suarer : We know that next month iz vaeation, and that
this is a very busy month in the profession, and the medical
gentlemen are going to Europe in July. Dr. Parker was here,
to my certain knowledge, and the counsel should not have taken
the liberty of saying that he could go.

Mr. Croak : It has been no arrangement of mine.
Mr. Suarer : Dr. Carnochan is at Staten Island.

Dr. Swingur~ye: I said that T was willing to please you legal
gmltlen{ren, and could stay for these three days, as I wished to
finish up the case, so that I could go away. Dr. Parker was
here to-day, but the gentlemen allowed him to go off.

Mr. Croax: Well, I expect to be ready to-morrow.

Mr. Trarmacex: Is there any reason why you should not be
ready for to-morrow ?

Mr. Smarer: We shall insist strietly to-morrow, if Dr.
Parker is not here, that he is absent by their leches, in allowing
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think Dr. Vaughan made the remark; 1 did not know Dr.
Vaughan, he introduced himself; the question was whether it
was hip disease, that was the question; I examined the child
by stripping her and placing her upun a couch ; I examined the
" limbs with a view to ascertain whether there was any disease in
the hip joint or not; I came to the conclusion that there was no
disease in the hip joint, and so stated. In making my ex-
amination, and passing my hands around the buttocks, I came
in contact with a liguid, and 1 enquired what that meant, and
then it was stated to me by the mother—

(Objection.)

Witness continuing—I discovered this liquid upon the but-
tocks ; I asked what was the meaning of this.

Jurlge MelKeax: 1 uhje:zt to what the mother said.

Mr. Janmes: Then I submit the matter to the Referees; it is
a part of the res gesfar, 1t 1s a statement accompanying the aet;
it has never been disputed by Dr. Sayre that he performed an
operation—whether skillfully or not, it remains for your honors
to decide.

Judge McKeax: We do not wish to argue such a question as
that; we simply object to the evidence as improper and inad-
missible.

Mr. Trarnacen: That is the opinion of the Court; however,
they think it would be better to take the testimony and consider
it, giving no more weight to it than it is worth; we do not con-
sider it competent as a question of law.

(Exception.)

By Mr. Jaugs:

(). State what oceurred ?
A. She then stated the faect that she had ta.ken the child to



the office of Dr. Sayre, and that Dr. Sayre had there used an in-
strument, a needle, as [ understood her to say, and had plunged
it several times into that region, and she further stated her pro-
testations against so doing, and so on; that was all she said;
. then Dr. Vaughan and myself retived, with a view to consulta-
tion and advice, to another room.

(). I need hardly ask you if you made a careful examination
of the child ¥

A. I did, sir; yes, sir.

(). Now, with reference to the synovial fluid, will you state
what you actually saw at the time ?

A. There was a certain amount of fluid that I discovered on
the region of the buttocks, just behind the hip joint ; that fluid
was glairy and viscid ; that is all 1 know about it; whether it
was synovial fluid or not I cannot determine.

(3. Can you give any opinion as to what it was ?

A. I could not, very definitely.

(). To the best of your judgment ?

A. T must confess that it passed my mind that he had passed
the needle and reached the cavity of the hip joint; I knew
nothing else ; I simply found this fluid, and that was the matter
that passed my mind; thatis all: we then retired, as I said
hefore, and advised on the course of treatment for the child,
which course, I believe, was followed out.

(). Did you feel the fluid ?

A. T felt the fluid on the end of my finger, which arrested my
attention ; it was somewhat viscid.

Q. I want to know your opinion, before these gentlemen ; in
your judgment was that synovial or not?”

Judge McKEsx : The Doctor has already given his opinion.
Mr. James: No, sir; I am perfectly entitled to it.

Judge McKeax: I withdraw the objection.
-
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By Mr. Janes:

(. To the best of your judgment was that synovial fluid ?

A. From all the knowledge I suspected it to be synovial fluid.

(). Is the synovial fluid—to a gentlemdan of your experience—
is it detectable 7

A. I think not—not absolutely from other kinds of fluid.
We have what are called bursa sacs, where you have a simi-
lar fluid; you have it sometimes from an old abscess; it is
impossible, perhaps absolutely, by any means, to determine the
one from the other; but taking the several omes by a micro-
scopic examination and chemical analysis, there would be shades
of difference discovered, but nothing of that kind was done
by me.

(). Did you express at the time any opinion that it was syno-
vial fluid ¥

A. No, sir.

k. Did you ever give that opinion ?

A. No, sir.

(}. From your judgment now, referring back to the date of
your examination, in your judgment, was that synovial fluid or
not Y I want your judgment.

A. 1 am unable to say definitely; I say, from all the evi-
dence before me at the time, T was led to favor the opinion that
it was synovial fluid.

(). What would be the etlect upon the system of the dis-
charge of synovial fluid ?

A. The effect immediately would not amount to much, but
the subsequent effects may prove serious indeed, in the shape of
an inflammation of the joint.

(1. Suppose that synovial fluid had been discharging from
that wound for a period of two months antecedently to the child
having heen seen by you, would there be any palpable appear-
ance on the joint or organization ?

A. Two months would have been likely to have produced
active inflammation in the joint, unless the discharge closed up.

(). What was the state of the wound?

-
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A. Nothing except a mere pin-hole, perhaps large enough to
admit a probe.

(). Then you can give nothing more accurate than that ¥

A. No, sir.

Q. Your opinion was that it was—

A. No: 1 did say that, in the absence of all other evidence, 1
suspected that it came from the cavity of the joint.

(). That is the same thing *

A. The same thing ; certainly, the same thing.

(). Then you mean that your observation was not sufficiently
accurate to enable you to express a positive opinion ?

A. T simply say that | could not give or would not give it as
a posifive opinion at all.

Q. Were there any appearances of sore or disease that would
emit anything from the wound besides synovial fluid ¥

A. I discovered nothing of the kind.

(). That would have emitted fluid ¥

A. T think not—nothing.

(). How long was the child under examination *

A. Well, perhaps ten minutes or so that I had the child
stripped and was under my hands in the way of examination ;
the child was in the office perhaps half an hour.

Q. Have you seen the child since ?

A. Yes, sir; several times.

Q. Can you give us the dates; was she brought to your
house ?

A. I cannot; the child was advised to the course by Dr.
Vaughan and myself, to be taken into the country, to keep the
joint entirely at rest and build up the system ; that was the di-
rection ; the child was brought to me in the last of August or
in the fore part of September, the precise time I am unable to
state ; the child was at the office at that time, and the father
and the mother, and I think Dr. Vaughan was also with the
child, but I am not quite sure as to Dr. Vaughan.

(). Did you ever examine the child after that examination ”

A. I examined it after that, and I found the condition of
things confirmed my previous opinion that the hip joint was not

®
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diseased ; the opening through which the fluid escaped was en-
tirely closed, and there was no discharge from that region at all,
aud the result of our advice and treatment seemed to have heen
very satisfactory.

Q. When was the last time you saw the child ¥

A. T do not remember, but it might be six months, and it may
be less or more.

(). Was the child better or worse *

A. The child became very sick indeed after that—very.

(. What are the symptoms, in your experience—the appear-
ance of the hip joint—where the synovial fluid has been allowe:l
to escape by any operation ?

A. There would be no special appearance, provided the open-
ing closed up in season; but if the opening remained and the
discharge continued, inflammation is pretty sure to supervene a
length on the membrane lining the cavity, and when that super-
venes it produces very serious results in the shape of inflammation
of the joint and displacement of the head of the bone, and a
variety of that kind of thing.

(). What is the date, about, of the last time you ever saw the
child ¥

A. It may be six months, or more or less.

(). Six months since ?

A. Yes, sir.

(). Then it would come to January of this year?

A. January or December of this year

(). Will you state what you saw in the child about six
months ago *

A. There was no difficulty about the hip joint at all.

(). What state was she in ?

A. She had extensive abscesses oceurring about the body of
the thigh and buttocks, and so on—pretty extensive abseﬁsnasj
and her system had been very much borne down by inflammation
and suppuration that was occurring.

(1. Had the child the perfect use of the hip joint when you
saw her?
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By Mr. James:

(1. Did you discover any other ecause that would produce the
discharge of any other fluid than that ?

A. All T discovered was simply this opening and this fluid
escaping therefrom—that is all.

(). I just want to repeat the question—it is not quite an
answer to the question ; did you discover any other cause that
would produce the discharge of any other fluid ?

Mr. Smarer: He has gone over the ground to the utmost

extent.

Mr. Traruacey : We do not think the last answer was directly
in point.

Wirxess: I simply saw the aperture from whence this dis-
charge came, it being situated over the region of the joint, and
connecting that fact with the story I heard, I suspected strongly
that it came from the cavity capsule of the joint; but yel it

might have come from other sources, as I said before.
Mr. James: I put it for the second time,
(Ohjection by Mr. Shafer.)

By Mr. Jaues:

(). Will you name any other source from which that Hwud
could have come ¥

A. Had I introduced a probe into that aperture and earried
that probe into the cavity of the joint, I could have answered
your question very explicitly; if 1 had introduced the probe
and carried it to another cavity, not the cavity of the joint, I
could have made you another answer; 1 did not know there
was any abscess; I heard nothing about the abseess, or any
trouble, except the mere fact I have stated.

(. Then you did not make a sufficient examination to form an
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opinion ; or did you make a sufficient examination to find any
other cause than that for the discharge of the synovial flud ?

A. T did not go further; I deemed it bad surgery to go fur-
ther ; introdueing an instrument would have brought about a
state of things which we sought by treatment to avoid.

Q. Isthe synovial fluid easily known by experienced surgeons *

A T think it is not; there are other fluids so nearly assim-
milated to it that it would not he easy to determine.

(2. How would you detect it 7

A. If a given quantity of fluid was given to you, submit it to
chemical and mieroscopical analysis.

Q. Then you say the fluid might he the discharge from what ”

A. The fluid might have come from an uleer, or it might have
come from an abscessal membrane for aught T know.

Q. How often did you see the child altogether ¥

A. T should think I saw the child six or eight times.

Mr. James: That is all I shall ask at present.

Judge McKeax . 1 think there is no necessity for asking Dr.
Parker any question.

: Mr. Trarnacey : We do not propose to be the judges of
that.

Judge McKeax : 1 mean for ourselves; it the Referees wish
to ask any questions, of course they can do =so.

By Dr. SWINBURNE :

Q. How long after the operation did you see the child *

A. I don’t know ; I saw the child about two years ago now—
the last of May or first of June, but how long that was after the
child had been to Dr. Sayre’s office 1 do not think [ knew—I do
not think I heard anything about that.

(). What was the condition of that child—like one scrofulous ?

A. Yes, I should say the child was serofulous.
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(). How long had the child been taking the syrups of iodide
and of the phosphates ?

A. Before I saw her.

Q. Yes?

A. I don’t know.

(). Will you be kind enough to tell us where the wound
was ?

A. It was half way between the trochanter major and tuber
of the hip bone.

Q. How deep would that be ¥

A. To reach the ecapsule it would be an inch, or an inch and
a half; the child was not in an emaciated condition ; there was
only a hitch in the gait; that was all visible when she came in
the room.

Q. Our impression is that you stated it was opened by a
needle ?

A. Tt was stated that it was opened by an instrument thrust
in that direction.

Q. Was it an exploring needle ?

A. T suppose so: I had no means of judging.

. As a surgeon, what harm would result therefrom ¥

A. Inflammation would follow.

Q. Would it be the same if, when a stream of fluid poured
out, a piece of fleshy matter came out as big as the end of the
finger—what would you look upon that as?

A. Tt would be impossible, as connected with the joint.

Q2. Would it look as if the fluid came from the joint?

A. No, sir; it would not.

(). Suppose, the same evening, after the operation, you had
seen the child and found the child had been operated upon, and
you found, accidentally or otherwise- suppose you had found
the fluid escaping in a stream, what would that indicate in your
mind—that it was the joint open ?

A. No, sir; it ecould not be.

2. Well, here is another point that struck me with force : you
say, all the way through, the hip joint is not diseased, and has

not heen ?

RN e —
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My. Trarnacex : Have you others ?
Mr. James: Une or two.
Mr. Traruacex : Can you call them now ?
Mr. James: No, sir.

Mr. Smarer: I am certain that one of the Court understands
how easy it is to get from Staten Island to this place; one of
the members of the (‘ourt has occupied the same position, and
to get a letter from D, Carnochan of this kind surprises us.
Now we submit that unless Dr. Carnochan is here to-day, and
unless they have subpenaed other witnesses. your honors should
require them to say that their case is closed.

Myr. Janmes: I shall say nothing of the kind.

Mr. Traruaces : We have all considered that point and think
it would be hardly fair for us to do so.

Myr. Suarer : 1 submit he should be attached.
Mr. James: Attach him on your own subpeena.

Mr. Suarer : Ur on your own ; if they do not take an attach
ment they should call their case closed.

My, Trarnacex : We have concluded to meet to-morrow at 2
o'clock, and the plaintitf must have his witnesses; they may
take an attachment or other means ; it would not be fair to close
the case as it now stands.

My. James: If we are not to have the usual J ustice in this ref-
erence, 1 shall retire; I cannot be ready to-morrow; I don’t
think I can be here to-morrow.

My, Smarek: Let us understand; if the counsel cannot be
here to-morrow, I don’t want to remain.

It was then agreed to adjourn until Tuesday next, at 3 . M.
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(}. In Charlion Street ?

A. T forget; I believe it was.

(1. Did you make an examination of the child ?

A. I did make an examination, as is ordinarily done.

(2. Do you remember who were present

A. Dr. Vaughan was present.

(). And the parent—the father ?

A. The parents both, I think, were present; I forget; the
child was in a room that the parents were passing and repassing.

Q. Well, now, state what you found on examination, as well
as you remember—the injured part and sc on; what part did
you examine—the hip joint ?

A. 1 examined the childl generally—the child was in bed ; of
course my attention was directed to the part of the body that
was supposed to be diseased, and I there examined the hip joint,
more particularly ithe region of the hip: do you wish me to go
on or will you put questions to me ?

(. Desecribe it in your own way.

A. I remember seeing the orifice in the region of the hip—the
posterior aspect of the hip, called the gluteal region ; probably
you had better ask me questions.

. Well, did you examine any discharge of fluid that was
coming from the orifice ; was your attertion attracted by that?

A. Yes; my attention was attracted by a discharge coming
from the oritfice 7

Q. Was your attention attracted to the particular character of
the discharge ¥

A. Yes.

Q. Well, what was it, to the best of your recollection ?

A. It was a glairy fluid, slightly colored.

(). T need hardly ask you the question—you are acquainted
with the synovial fluid, the character and appearance of the
synovial fluid ¥

A. Yes.

(. In your judgment, did you find any synovial finid dis-
charging from that orifice ¥

A. It struck me so that it was.



135

Q. Did you examine it at all *

A. T examined it with my fingers, and looked at its general
tenacity, color, &ec.

(). Was that the opinion you formed at the time, as well as
you remember ?

A. Yes,

Q. Did you state that opinion at the time ?

A. T think it is very likely I did.

Q. Was it brought, at the time, to your attention that the
child had undergone some operation

A. Afterwards it was; I suppose I asked some questions as to
the wound, whether the orifice was natural or one made.

Q. What was about the size of the orifice, Dr. Carnochan ¥

A. As far as I can recollect, it seemed to be towards half an
inch or so in size ; it was not cirenlar, it was rather longitudinal
—rather longer than it was broad.

(. Did you see the child more than once, Dr. Carnochan ?

A. Yes, I saw the child at intervals; probably two or three
times.

(). Did you observe a discharge which you believed to be sy-
novial fluid, upon any other occasion ¥

A. I think the second time I saw the child it was dripping the
same kind of fluid.

Q. What was your judgment as to the character of the fluid,
the second time that you saw it ?

A. Well, my opinion at the time was that it was synovia
fluid.

Q. Has anything occurred to alter your opinion from that you
formed at the fime ?

A. Well, I never thought the case of any consequence; it
was a matter of difficulty to know where the fluid came from,
else than from where synovial fluid generally does come.

Q. Did you observe any cause, :o far as your observation and
examination went, to account for the discharge from that orifice
of any flnid—any other than synovial fluid ?

A. T could not well account for it from any sources other than
where the synovial fluid does come from.
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(2. Was the oritice so placed, located, or situated, that a punc-
ture would bring out—if done inexpertly it would bring out—
synovial fluid ; was the orifice =o situated in reference to the
joint ?

A Npg

Cross-coamined by Mr. Shafer :

Q2. Was the hip joint diseased ”

A. You mean when ?

(). At the time you saw it ?

A. The hip joint did not—there were no particular indications
that the hip joint was in a state of disease.

(). Is there any disease that would oceasion the flow of the
synovial fluid from the hip joint ¥

A. No disease ; just put the gquestion again.

(Question repeated.)

A. Oh, yes.

(). What diseases ¥

A. The hip joint, in certain times.

). You did not probe this wound *

A. No.

Q. Did you have any information whatever as to the condi-
tion of the child at the time it was at Dr. Sayre’s *

A. No; not that I recollect.

(). Had you any information that there was anything like a
cold abscess *

A. No.

Q. If a cold abscess had existed, and been properly operated
upon, would a discharge like that flow from it ?

A. I do not think so.

(). You think you can detect the synovial fluid without a
microscope *

A. Yes.

(. And without a chemical test *

A. Yes.
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(. Now state, if you can, the period or time when you saw
the child ¥

A. 1 mentioned that I took no memoranda of the case; the
case was brought to me in the latter part of the year; I don’t
suppose I thought of the case particularly in the interval; I
think it was some fime in 1868, about November.

2. About November ¥

A. I am not sure.

Q. Are you sure the op ration was performed in April, 1868 *

A. T think I saw the case some three months after the opera-
tion had been done; I think I got that interval of time from a
relative reasoning I have from the case; I did not think the
case of much consequence, and 1 got rid of it.

You thought it was cured *

I thought nothing of the kind.

You did not think it was cured

No.

You did not think the case of much consequence *

In a professional sense; but to the child itself, it was.
What do you mean by a professional sense ¥

. Well, when a doctor has a number of cases, the fee, as re-
gards it.

Q. Well, does the amount of fee that you receive make it of
much consequence ?

A. Well, I answer that, dwelling upon the word; that is a
matter whether it is of consequence itself, or a matter of conse-
quence relatively.

Q. Explain how ¥

A. Well, itis a matter of consequence to you whether you
have an engagement up town.

Q. Explain how?

A. Well, a case may be of consequence if T am hurried; if 1
am not hurried it is not of consequence relatively. in time ; that
was in my mind as much as anything else.

Q. What was the condition of the child when you saw her—
serofulous ?

A. Tt was very sick.

POoPOPOPPO
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(). Was it scrofulous ¥

A. Yes; it was a scrofulous child.

(3. Did you preseribe any treatment ?

A. T prescribed the syrup of the iodide of iron, and something
else; I forget.

Q. Will you be kind enough to show us where the wound
was

A. On what—it the child were here 1 could show you ?

(). Relatively *

A. 1 cannot, through your breeches.

(. Relatively ?

A. Well, it was an inch and a half from the trochanter ma-
jor, from it internally—from an inch to an inch and a half; it is

now a long time ago.

By Dr. BWINBURNE:
(). From the interior ?
A. From the trochanter—running from it.

By Mr. SHArER :

Q. How deep would it be from the hip joint ?

A. That would depend on the condition of the child at the
time ; a fat or lean child would make a great deal of difference.

(). Assuming it to be in its ordinary condition ?

A. It was from an inch to two and a half.

(. Would you go up or down to get into the hip joint from
that point ?

A. From which point ?

(1. The point you described.

A. It was running from the trochanter.

(1. Now, if an operation was performed on the hip joint what
would be the result ?

A. What operation ¥

Q. If a hip joint was punctured by an exploring needle, what
would be the result of the puncture ?

A. Well, it may be one thing or another; the joints are
opened with one result and then with another.
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(). Does inflammation follow ?

A. It does not necessarily follow.

1. Does it ordinarily follow *

A. Itis apt to; we take cartilages out of joints, and no in-
flammation follows, frequently ; and yet inflammation does fol-
low.

Q. Now, suppose at the time this operation was performed by
Dr. Sayre, a large stream of fluid poured out, and large pieces
of fleshy matter came out, as big as the end of your finger, what
would you look upon that as ¥

A. I cannot suppose such a thing possible as that following a
puncture.

(). You know the incision was halt an inch long *

A. I don’t know anything about the incision ; I say the punec-
ture was about half an inch long.

Q. Suppose the operation was performed, and a stream of
fluid came out and large pieces of fleshy matter as big as the
end of your finger ?

A. I cannot look upon such a thing as possible ; it is not
possible.

Q. Suppose, after the exploring needle was used, there was a
slight appearance of matter, and then, upon the use of the bis-
toury, a stream of fluid poured out and pieces of Heshy matter
came out, as big as the end of your finger, amounting to over a
pint of fluid, what would you look upon that as ¥

A. The fleshy matter came out! I ask you it Heshy matter
did come out ?

Yes.

It is not possible.

Why

Because it is not in the nature of things.

Would an abscess produce such a thing *

. No; mortified cellular tissue might; I suppose mortitied
cellular tissue could.

Q. Suppose there was the mortified tissue you have mentioned,
and a discharge of matter, what would you call it ¥ E

A. You speak as if an abscess was there.

FopFOope
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(). Would it indicate an abscess—that condition of things ?

A. Well, an abscess is a collection of purulent matter.

(). The amount of matter would indicate an abscess ”

A. Well, after a pint of matter was exhausted it would be an
abscess.

(l. Would such a quantity as we have described look as if
coming from the hip joint ?

A. Yes; you see a hatful of matter come from a hip joint.

(). Of synovial fluid ?

A. No, sir; such as you deseribed.

(). What quantity of synovial fluid would be discharged ; sup-
pose this hip joint was perfectly healthy, and no abscess was
punctured there, what quantity of synovial fluid would come
from such a puncture ?

A. There might be a teaspoonful come out.

(). Would it secrete more than that ¥

A. Yes; sometimes.

(). What would be the maximum ?

A. A teaspoonful, or two, or three.

Q. Well, when you saw a hatful of matter, you mean a
diseased hip-joint* you don’t mean a healthy hip joint *

A. Not quite.

(1. Suppose the same evening after the operation, you saw the
child, and find the child had been operated upon, and found fluid
escaping in a streamm—the evening after the operation, six or
seven hours alter the operation, you find a stream of matter es-
caping, such as this matter, would that indicate a hip disease or
result of an abscess

A. The result of an abscess.

(). It would not indieate that the hip had been opened ?

A. 1t depends on what stage of hip disease it was.

Q. This would not indicate that a healthy hip had been
opened ?

A. No, sir; that there was disease of the character of a dis-
eased hip; if such a condition of things were there it would in-
dicate an abscess, or a collection of fluid—of matter.

(). It the quantity of matter, I suppose, should come from a
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hip joint, and diseased to that extent, it would have an etfect
upon the hip itself; would there be any mistaking of the hip
disease ¥

A. No, sir.

(). The evidence of the disease would be unmistakable ?

A. Yes, sir.

(). Suppose a needle or lancot had been used to open the hip,
and the joint had been injured, or if any mischief had followed,
would you have an abscess outside the hip joint, if the injury
was in the hip itself ?

A. You may have an abscess following any puncture.

Q3. Butif the injury was to the hip joint itself, would you have
an abscess form at a different point, and the hip get well 7

A. You may have an abscess follow a puneture, extending as
low down as the hip joint; it might throw out synovial fluid and
create an abscess.

Q. Would that disease be existing and the hip not be diseased,
if 1t came from a puncture of the hip joint ?

A. The puncture might ereate an abscess.

Q. Would that affect the hip joint ?

A. No, it does not necessarily follow ; you very often see an
abscess follow from any simple puncture.

(3. Might it come from a diseased bursa ?

A. T don't know of any bursa in that position.

(). You think it could not have come from a diseased bursa ?

A. T don't think it could; I doun’t know of any bursa there,
generally.

3. Might it nct have come from a healthy bursa, or diseased
bursa, or abscess of a serofulous character ?

A. Well, I have been answering your questions about
abscess.

(Question repeated.)

A. I don’t know of any bursa then at that point.
Q. You think it might have come ¥
A. I don't know of any bursa there.
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Q. From an abscess of a scrofulous character ?

A. No.

Q. From a bursa in that neighbourhood, healthy or diseased ?

A. I say at that point. :

Q. I ask if it might have come from a healthy or diseased
bursa ?

A. T answer there is none there, as a general rule.

(). Then it might have come from either ?

A. No, I don’t think so.

(). If the joint had been injured in the operation, and this
abscess, or what you observed there, were the result of that
injury, would not the joint, when you examined it, have been
all the way through involved, more or less ?

A. Joints are opened without inflammation oceurring some-
times, and again a small puneture in the joint is regarded as a
very dangerous thing ; at the same time there is history of
doctors resorting to opening the hip joint in the early period of
the disease : it is very bad practice, in my opinion.

(). You don’t think the hip was diseased ?

A. There was no great indication when I saw it.

(1. Did vou see the slightest indication of a diseased hip
joint ¥

A. Yes, heectic fever: and a Huid oozing trom it very much
like synovial fluid was there, and so 1 suppose it was.

(), Any other indication ?

A. Well, the child was emaciated, and had all the signs of
heetie fever—hot skin.

(). Are there any other signs of hip disease than you have
mentioned ¥

A. Yes, a great many.

(). In what stage do you see the symptom ¥

A. Well, there is jhectic fever in one stage, supposing the
joint to be diseased, and there are symptoms allied to hip
diseases—allied to those accompanying hip diseases.

). What?

A. Hectic fever—manifested by hotness of skin, quickness of
pulse, emaciation, restlessness, want of appetite, and so forth.
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Q). Would it not come from an ahscess ?

A. Tt depended on what kind of an abscess it was.

Q. Serofulous absecess ?

A. Tt depended on what kind of serofulous abscess it was ; no,
it might not, because people go about the streets with them on
their necks and without fever.

(). Any hip disease without fever ?

A. Yes.

Q. Do you remember the commencement of the action against
Dr. Sayre ?

A. T paid very little attention.

Q. Did you hear of it ?

A. T dare say I did.

Q. Do you remember the child being subjected to inspection
of physicians under order of the Court ?

A. Yes.

Q, Do you remember that was on November 19, or in
November, 1868 ?

A. I took no interest in the ecase, and do not now, nor the
parties connected with it.

Q. Did you not tell Dr. Vaughan, on the examination, that
Dr. Sayre had punctured the hip joint ?

A. T thought at the time.

Q. Did you tell him so?

A. T dare say T did.

Q. Did you tell the mother ?

A. T cannot say.

Q. You told Dr. Vaughan ?

A. Tt is very likely, it had all the symptoms of it, and I eould
not account for the synovial coming in such quantities.

Q. Did he tell you of an abscess ¥

A. I do not think so.

(). Did he say that an exploring needle had been used for
abscess ?

A. He told me there was a puncture made.

Q. If he had told you that a large quantity of matter had
escaped, and continued to flow for five or six hours ?
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A. T think it would have come from the hip joint.

(. You think it would have come from the hip joint ?

A. I thought so at the time.

). You don’t say you examined the child in November,
1868 7

A. T told you I am not perfect about dates.

(3. The seasons of the year you will be more apt to remember ;
don’t you know you ¢xamined the child in the spring only ¥

A. | saw it onee, but I eannot tell when I saw her; I am
very fond of making friends by cutting acquaintance.

Q. Well, if the hip was discased, would both limbs be of the
same length ?

A. They might be, or might not be.

2. Well, ordinarily, would it be ¥

A. It depends on what stage.

Q. In the stage which I have indicated by this large amount
of matter ? ;

A The mere length does not alter much until some time after
the disease has oceurred; the length may be varied by the
synovial heing thrown out: the disease does not shorten it for
some time.

(). Suppose she was lying down on the sofa on the 19th
November, 1868, lying naturally, and that the limbs could be
extended the full length without any tilting of the pelvis, and
the two limbs were carefully measured and found to be of the
same length, 207 inches, and the right limb eould be flexed,
and the left one could not be flexed so freely, and rotation,
adduetion, and abduction took place without paining her, what
would you state as to hip joint disease ?

A. I don’t think it was; it don’'t look like hip disease ;
usually hip diseases arve accompanied by certain signs.

(1. Then from the signs indicated, you think that the disease
did not exist ?

A. The question is so long; I do not think so from such
signs as you mentioned ; I don’t think such symptoms as you
mentioned, all taken together, would indicate the ordinary signs
of hip disease,
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(. Suppose there was no evidence of pain, would you say
there was hip disease ?

A. The illiac fossa has nothing to do with the hip disease ;
you cannot reach it with the finger ; it is away from it.

(). What is the shape and form of the limb, when there is
hip disease ¥

A. 1 have to ask what stage.

(. In the stage in which you saw the child ¥

A. It might assume any form, natural or unnatural.

(). Did you see anything to indicate hip disease ?

A. Yes; the hip was swollen, and there was a great disturb-
ance about the hip joint ?

Q. Could she walk ¢

A. T can’t say; the child lay in bed ; the child was so feeble
that I did not get her out of that position ; the child could not
walk easily; the child was so weak she could not walk, on ac-
count of debility. I didn’t think she would live.

Q. When did you see her ?

A. 1 saw her within two or three weeks.

(). Has the child got hip disease now ¥

A. 1 don’t think it has.

(). What was the matter ?

A. The father brought the child—

(). Did you examine it ?

A. Not particularly.

). But you did examine the hip ?

A. Not particularly ; I saw the child move a little.

(. You examined it, and are able now to express the opinion
that it has not hip disease ?

A. I did not say so.

(}. What do you say now ?

A. The child has no signs of hip disease.

L. How does it walk ?

A. The child seems to be in the last stages now.

Q. From what cause, in your opinion ?

A. 1 do not know.

Q. Now then—
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Reeross by Mr. Shafer :

(. 1s it not difficult to.determine the difference after the
lapse of four or five months after the abscess has been opened ¥

A. If the abseess iz an acute abscess or chronic abscess; a
cold abscess is generally so purulent in matter, that there is no
trouble.

(1. Is there a difference between serum and synovial fluid ?

A. There is an accepted difference.

(. What is the difference ?

A. There is a diffevent kind of membrane ; there is a serous
membrane and a synovial membrane.

(). Is it not difficult to determine the color ¥

A. No, serous fluid is not so glairy or viscid.

(). Is it not difficult to tell without a microscope 7

A. No, sir; they knew what the synovial fluid was before
the mieroscope was known.

(). Suppose there i1s a sanious {li:::::hurge from a chronic
abscess, is there any ditficulty ¥

A. Fanious fluid is a Hluid of half pus, and serous fluid mixed
with blood.

(). Tell us the chemical composition of synovial fluid ¥

A. Synovial is made up of one thing and another, sometimes
there ave salts in it, epethelium in it, and there are various other
thirigs.

(}. Did you examine it with a microscope ¥

A. I have looked at it when | was a boy; any man that
don’t know the difference between them by sight or touch had
better get out of the profession as soon as he can.

By Dr. SWINBURNE : 2

(). They have asked the usual course an opened joint takes ;
well, for instance, you have taken out the cartilage, what would
be the natural course of that, provided that it goes on to reso-
lution ?

A. The patient gets well without any pain, generally.
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3. But you did tell him that . Sayre had punctured the
hip joint ?
A. No, sir.

Mr. Suarer to Mr. James: This is your case ; have you other

evidence

Mr. James: No; I may want to put another question or two

to Dr. Vaughan, but vou need not stop for that.

Mr. Suaver : We have no objection to their doing that.

Mr. Jaaes: 1 would state to the Referees that 1 have received
information that v, Swinburne is an intimate friend of Dr.
savre's, awdl there was some case, 1 shall be able to verify it at
the next meecting, in which Do, Sayre performed some opera-
tion in which death resulted ; 1 do not make any imputation, but
[ am told that Dr Swinburne went, as a friend of Dr. Sayre, to
compromise it; if Dr. Swinbwrne does stand in such relations to
Dir. Sayre, he is not a proper gentleman to act as Referee in this
ca=e, and I believe that we <hall show all these facts, from infor-
mation bhrought to me ; T mention itin Dr. Swinburne’s presence:
I apprehend that Dr. Swinburne will be guided by the same mo-
tives that the gentleman before was influenced by, if he has any
friendship or intimacy of uny kind. I put it to him, that he

should not preside here.

Judge McKevx @ To my own personal knowledge, I say, that
when in Court, before a Judge and the Jury that was em-
pannelled, it was proposed by the ecounsel for the plaiutitt, to refer
this case : at first we objected to it—we refused, but the other
side pressed the matter, and several names were mentioned ; to
my own personal knowledge, Dr. Sayre did not mention the
name of Dv. Swinburne, and when his name was suggested by,
I think, Mr. Shafer, Dr. Sayre said at first : © No, he is politi-
cally very hostile to me ;" but, said Mr. Shafer, ** don’t let poli-
tics have anything to do with it;” then, said Dr. Sayre, I
won't object to anybody ; refer it if you choose ; take anybody ;"






Mr. Suarer: Well, what about this case that you compro-
mised

e, Swixpveye : There is no case of that kind ; there was a
case of a child that came down from Albany and had an opera-
tion performed and the case proved fatal, and the family made
a good deal of fuss about it; Dr. Sayre asked me if I knew the
family, and told me the history of the case; 1 never saw Dr.
Sayre in reference toit; 1 spoke to the clergyman connected
with the diocese; 1 said, here is a case of Dr. Sayre’s that is,
perhaps, guing to make -he Doector trouble, and that was all
~there was of it; that is all | know of the case.

Alr. Jasmes to one of the Counsel : 1 don’t want to examine
Dr. Swivpurye: Examine as much as you see fit.

My, Suarer: Well, if there is anything of this character, let
the gentleman make his motion in the ordinary way, and let us
meet it; but I must say that [ never before, in my life, heard a
centleman—

Dr. Swissvrse: I felt as if T wanted to understand this case.
I wished to give them all the chance they wanted to prove their
case, and so said to Mr. Traphagen, when they considered about
eliminating some of the testimony of Dr. Parker—

Mr. Trarnacex: Yes, he said that they ought to be allowed
to put it in, and we have allowed it for that reason.

Mr. Snaven : This matter is all foreign and unwarranted.

Mr. Trarnacex: We cannot take cognisance of this here.
That must be determined elsewhere.

Dr. Swivsvnxe: Perhaps, for a year before coming here, 1
formed Dhr. Sayre’s acquaintance, and 1 never knew him before.
Both of us were interested in surgery, so are Dr. Wood and

*
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from the complaint. After stating certain other matters, the

plaintitt proceeds thus :

“ IV That the plaintiff, on or about the 1{ith of March, 1868,
was taken by her mother to the defendant, he being a surgeon

4

"~

L4

as aforesaid, to be treated by him for a swelling and an injury
&

in the neighborhood of ome of her hips, and the cause of
which injury was not known to the mother of the plaintitf,
and the defendant in his capacity of such surgeon was then
consulted by and on behalf of the plaintiff, and was employed

13

1%

£

&

-

and then undertook such employment as surgeon to heal and
“ cure the plamtift.”

I take it, gentlemen, that this allegation in the complaint
which has brought us into Court, disposes of that question ; but
you may remember that, while upon her direct examination, the
mother sought to have it understood that the defendant’s opinion
only was sought, yet, upon her eross-examination, she did ad-
mit, after I pressed her somewhat, that it was for treatinent as
well as examination that the girl was taken to Dr. Sayre. The
mother’'s testimony, gentlemen, not only does not show that
there was any rashness, or haste, or ronghuess, or want of care,
on the part of Dr. Sayre, but it clearly shows that he used the
utmost care ; made a careful, and, as the result showed, a skill-
ful examination of the little girl, and then proceeded to the
operation.  The only thing upon which she lays stress is this,
making no pretence that he used any rudeness, harshuess, or
haste, nor that he plunged an instrument, as she said in her
conversation with Dr. Marker, but did not say in her teé.timun:.r,
that he plunged an instrument into this swelling ; but the only
thing upon which she seems to lay stress is that Dr. Sayre eut
her little girl.  Well, now, we can well understand how a kind-
hearted, sensitive mother, who is fond of her little girl, illiter-
ate, ill-informed, with all the excitability of her race—the Irish
race—should view that matter. She went with the intention of
having it done, but when the cutting came to be done she was
horritied at the idea. She seems, poor woman, in her excite-
ment, in her affection for the little girl, and in her want of in-

s
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such language, neither upon the direet nor upon the cross-exam-
ination—but in her execited way, talking to Dr. Parker, she
used expressions that she would not use when she was testifying.
“* That fluid,” Dr. Parker said, * was glairy and viscid ; that is
“all 1 know about it; whether it was synovial fluid or not 1
“ cannot determine.” When questioned by the plaintiff’s counsel,
this question was put: * Can you give any opinion as to what
“it was 7 Answer: “ No, sir; I cannot very definitely.” Q.
“To the best of your knowledge, was that synovial fluid ?”
Answer: * From all knowledge, I suspected it to be synovial
“fluid.” Question: “To a gentleman of your experience, is
“ the synovial fluid detectable ¥’  Answer: “1 think not; not
“ absolutely from other kinds of fluid ; we have what are called
“ ¢ hursal sacs,” where you have the same.” (). “ Would not
“ you have it sometimes from an old abscess 7”7 A. ““ I is impos-
¢ gible absolutely, by any means, to determine one from the
“ other ; but taking the several kinds by a microscopic examina-
“ tion and chemical analysis, there would be shades of ditference
“ discovered ; but nothing of that kind was done by me.”

Now, I will spend a little time, but I shall not spend much,
upon the testimony already in, in order that we may inquire
how the case now stands at this stage of ifs progress.
Dr. Parker proceeds to say, that * subsequent effects would he
“ gerious in the shape of inflammation of the joint, if the
“ synovial fluid was let out. Two months would have been
¢ likely to have produced active inflammation in the joint,
“unless the discharge closed up.” But, mind you, the dis-
charge was not closed up, and yet there was no disease of the
hip. Speaking of the discharge, and whether it was synovial
fluid or not, Dr. Parker says: * 1 simply say that 1 could not
“ give, or would not give, it as a positive opinion at all.” He
has seen the child several times since, saw her the last of
August, or tore part of September, and he says: “ I found a
“ condition of things which confirmed my previous opinion, that
“ the hip joint was not diseased. The child became very sick
“ indeed after that—very. When inflammation supervenes on
“ the membrane lining of the cavity, it produces very serious
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“ results indeed, in the shape of destruetion of the joint, and dis-
“ placement of the head of the bone, and a variety of that kind of
“ thing. I saw the child about six months ago, about January
“ —no difficulty about the hip joint at all. She had extensive
“ abscesses oceurring about the body.”

Now, taking the statement of Dr. Parker, that serious results
would be apt to supervene in the short space of two months, if
the orifice was not closed up and the discharge ceased—taking
that in connection with the fact that he saw her six months ago,
and there were numerous abscesses on the body, and that there
was no disease of the hip joint, which must have been the
result if the synovial fluid had been let out, and the joint
punctured two years ago—the conelusion is irresistible that the
hip joint was not punctured, and that the synovial fluid was not
let out. He goes on to say, that there was no shortening of
the limb, no contraction, no abduction, no adduction of the
limb, and no evidence of a disease hip.

Q. “ Uould she walk ¥ was asked, * at that time, six months
ago?"

A. “I think she could, very well.”

Dr. Carnochan has been called, and while he ditfers from Dy,
Parker in some particulars, yvet the whole substance of his testi-
mony amounts to this, taking it altugether, upon the direct and
eross-examination, that if there was such a discharge as the
eounsel supposed, in putting his questions to him, and as has
been proved by the mother of the child, that that would not in-
dicate any disease of the hip, and such a discharge could not be
of synovial fluid, and that when he saw her a few weeks ago in
Court, I think he said, there was no evidence of hip disease,
and that she was much better than when he had seen her on’
the previous occasion, and that the case which the counsel sup-
posed in putting his questions, would indicate an abscess rather
than a diseased hip joint

Now, gentlemen, if there has been any malpractice, or auy
injury resulting from negligence to this little girl, the onus of
the proof of that injury lies on the other side. Who, by the
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proof, was guilty of negligence and malpractice ? Tt is admitted
by the mother of the child that when she excitedly seized her
child to take it away, that she was directed by Dr. Sayre to
bring the child back again in two or three daye, and that she
never did bring the child back : that he was never allowed there-
after to see the child to prescribe for it, and was never consulted
in regard to it. And it would seem that the learned physicians
and surgeons to whom the child was taken could hardly he
excused for relying simply upon the statement of the illiterate
and excited mother and the very ignorant “Ih. Vaughan.”
And yet these learned physicians, who are called by the other
side, and whose testimony in the main operates in favor of my
client, these learned physicians and surgeons themselves admit
that they did not probe this ahscess or swelling, whatever it
might he, on or near the hip of the little girl : that they did not
know nor learn, from either “ Dr. Vaughan” or the mother,
that there had been an abscess there and that pus had been let
out of it. But the most that they seemed to have learned was
from the mother, who, in her excited condition, was induced to
say that the doctor took what she called a needle and plunged it
into that region. And it would seem as if these learned phy-
sicians and surgeons had taken this statement and that of the
ignorant * Dr. Vaughan,” and so far as they gave any direc-
tions in regard to the treatment of the little girl, predicated
their opinions and their preseriptions upon the statements of
these two persons.

Now, gentlemen, without setting myselt up to judge in these
medical and surgieal matters, it has oceurred to me that these
medical gentlemen ought to have done somewhat as Dr. Sayre
did, make a most thorough examination themselves, and perhaps
an exploration of this cold abscess, or whatever it might be, and
from what they discovered then, rather than from what they
were told by these two persons, reach their conclusions and make
their preseriptions. But, notwithstanding this seeming negli-
gence on the part of the plaintifl’s parents and gumardians in
failing to take back to Dr. Sayre, and possibly some degree of
haste and want of attention on the part of the learned gentle-
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this man of extraordinary skill, and who, on this oeccasion,
examined the case with extraordinary care, that it was an
abscess. He took his exploring needle, which I need not explain
to medical gentlemen, and very likely not to legal gentlemen,
though, it these legal gentlemen were as ignorant of it as my-
self when I came into this case, it might be as well to say that
it is a very slender instrument, a little larger than a large sized
needle, in a scabbard. The point of this needle (the instrument
being taken up by the counsel), passed through the top of the
seabbard, and with that instrument, or such an instrument, the
Doetor explored and examined the swelling, and put the needle
carefully in and then drew out the blade, leaving the hollow
scabbard in, to see if any pus would come out of the tube.
Some of the gentlemen, at tirst, who saw no pus, said : * Doctor,
you will have to give it up; it is not an abscess.” * Wait,”
said the Doctor; the scabbard fell down, showing it was in a
hollow place. They watched it a moment, and a drop or two of
pus came out; then the Doctor took the bistoury and cut the
upeniug, and the confined pus burst out on the floor. Then Dr.
Paine got the basin (one exhibited), and held it to the opening,
and caught it nearly full of the matter, which the mother
explained to you in her own langunage. During all this time
the little girl seemed not to be hurt at all ; she made no outery,
and 1 believe it relieved her, for the confined pus gave her an
uneasy feeling ; at all events, the mother was, in her excite-
ment, going to carry oif’ the girl, but Dr. Sayre told her not to
do so, that he had not done with her, that he had not dressed
it. He then dressed the swelling, cleaned it off, and poured in
some preparation, which caunsed some smarting, and then the
little girl made an outery. Then the mother became excited,
extremely excited, and she canght the child up and went off in
the exeited manner which she admitted, Ih. Sayre saying:
“Bring that child back in the course of two or three days.”
Now, gentlemen, this is the case, and not only is it not a case
of malpractice, but a case of very extraordinary care and skill, .
and the operation resulted beneficially to the little girl, though
it is possible, from the fact that she is a serofulous subject, that
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Yes, sir; she was not brought to me, she was brought to

Dr. Bayre, but it was my business to examine her.

Q.

You saw her first ?

A. Yes, sir; in the lower office.
(2. Tn the same building ?

A.

(). You examined her ?

A.
(1.
A.

Yes, sir.

T did.
What did you find ?

1 found a swelling reaching from the sacro illiac junction

and which came down here (illustrating by the model of the
pelvis), and stuck out here, the other hip being of ifs natural

g176,

FOFOPOED

That hip was considerably larger ?

Yes, sir.

The mother of the child was with it ?

Yes, sir.

How did it resemble this? (Showing the casting).
Very much, but not qguite in that position.

You did not explore it in the office ?

No, sir; I examined it for some ten minutes, because I

considered it an intevesﬁng case.

said,

POPOEP

Whom did you find with Dr. Sayre *

Dr. Neftel, of this city, Dr. Gross, Jr., of Philadelphia.
Well, you submitted the case to the Doctor ?

Yes, gir.

‘What did he do ?

. He made his own diagnosis in regard to it, and then he

“ Gentlemen, this is an abscess, and to prove it to you, I

“will introduce an exploring needle, .and you will see that
“ matter will follow.”

Q.
A,

This was done after the examination by the Doetors ?
Yes, sir; and quite a long examination, because we had

some talk as regards the nature of the swelling, whether it was
a tumor or an abscess ; he then introduced an exploring needle,
and after pulling it out pus came from the canula, and then, to
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A. T think so, either on the face or side.

(}. What then was done after the pus was let out *

A. Dr. Sayre took a solution which he had there, a mixture
of earbolic acid and linseed oil, and put it on cloth and put a
bandage on, and he said to the woman, I want you to come
back in one or two days; he said to me “T want you to attend
to.1t,” and also to another in the office, by the name of Belden,
“1 want you to go down and see the child;” but as he had
told her to come back. neither of us went there.

Q0. What did she say at the time ?

A. I don’t remember, she was very much excited at the time,
erying, &e.

(2. When she brought the child to you, or when she brought
it to Dr. Sayre, what did she want done ¥

A. I don’t remember ; I suppose she wanted the child cured,
but I don’t remember what she said.

(l. There are a great number of patients every day ?

A. A great number; yes, sir.

(). Did she objeet to any operation being performed ?

A. 1 can't say as regards that.

Q. She got excited after it was performed ?

A. Yes, sir.

(3. When did the mother manifest the most excitement and
make the most objection ?

A. After it was operated upon the child commenced crying,
of course, and the mother flew at it, eaught it up, and ran from
the office ; 1 expected her to be back.

3. What was this pus?

A. This is such as comes from cold abscesses.

Q). Deseribe it generally ?

A. After pus of this kind has been taken out, it remains in
two portions, one portion being oily, and the other contains
shreds or debris of the structure in which it is contained, also
grumous blood ; in fact different from laundable pus, that merely
containing pus globules in pus liquor; this was real pus, and
pus of the worst form—scrofulous pus; 1 think if kept for two
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(}. What was the character of the discharge that came out
of it?

A. I cannot say without a microscopical examination ; it was
pus, but I have not made a microscopical examination of it, and
there may be smﬁething besides.

(). Was there a large quantity ?

A. I think there was a large quantity, but I don’t recollect.

(). Do you remember his assistant taking a basin and catch-
ing it.

A. T think so, but I have forgotten the particulars.

(). What was the character of the sweiling‘:’

A. He introduced an exploring needle to find out what the
matter was ; it was pus; but where it came from we could not
decide.

Q. You confined your attention to the swelling ?

A. To the swelling for the time being ; I think some one said
it was not pus, but a tumor, but I am not sure ; but I recollect
he introduced the exploratory needle, and the pus came out.

(}. From the fact that yon found fluctuation, and found pus,
what would you call the swelling —an abscess or tumor ?

A. Tt is called an abscess; you may call it what you wish.

(}. What did he do in the way of dressing ?

A. I cannot say ; I have forgotten those particulars ; the only
' point of interest was, whether it was pus or not; Dr. Sayre said
it was pus, and found it

(. You recollect the instrument being put in, and the result
of it?

A. I did not pay any attention to it, as the matter was of no
interest.

(. You have performed many surgical operations yourself?

A. Yes, sir; a great many in Russia; I was connected with
the largest Imperial Hospital, and made a great many surgical
operations; in fact, the begining of my professional career was
a surgical one.

In answer to a question put by one of the counsel, Mr. Croak
thought Mr. James had gone home.
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A. Dr. Neftel had come with a letter of introduction from
Dr. Sims, Dr. Gross wase there, Dr. Paine, who brought the
child up, Dr. Belden, who is now in California in the army,
Dr. Phillips of Washington, and Dr. Conover of New Jersey,
~ who is now down in Washington ; there might have been others
there, but I remember those gentlemen very distinetly.

(3. Who introduced the case to you?

A. Dr. Paine brought the child up; he said it was an inte-
resting case, and wanted me to look at it; he wanted a
diagnosis; I then found the tumor on the left hip; the question
was whether it was a fatty tumor or not (taking the plaster
model) ; here was a case =ent to me as a fatty tumor, and it
was sent to be cut out, but upon examination I found it to be
an abseess, and this child’s case was very similar; this I refused
to cut out, and was laughed at, at the time a good deal : the
Dwoctors believed it to be a tumor; but I took this case and
found it to be an abscess connected with the lung; I opened it,
explored it, and discharged two pints of matter, and found
that coughing blew a candle out placed at the opened abscess.

Myr. Snarer here requested that the casting be allowed in
evidence.

(Allowed.)

Wirwess continuing : And so you may have a pus at an 1m-
mense distance from the region, that causes the pus ; Dr. Paine,
my assistant, treats the poor patients, and when there is any
extraordinary instance he brings 1t upstairs, and the reason he
brought this up, was because it was so much like this (the
plaster model); well, there was a discussion as to whether it
was a fatty tumor or not; 1 asked Dr. Paine fo bring me an
exploring needle—this is the very needle used—and 1 went
over the central part of the tumor in that manner (referring to
model), passed it in and then pulled the needle out; for a
moment nothing appeared, but the needle fell over (if it had
stuck in anything solid it would have remained straight), and
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then matter dropped out of it; I then pulled it out and took
a bistoury, and inecreasing the hole about half an inch, the
matter spurted out two or three feet over the floor, and then
Dr. Paine caught the balance of it; the child was perfectly
quiet; the pain was not known to her; she was lying on her
belly ; I then called for Dr. Paine to get me the carbolic
acid, and I opened the hole and poured it into it ; this acid
burned the child—it smarted, I presume ; up to that time the
mother was walking up and down the room, and did not even
look at me when doing it; but as soon as I put the acid into the
child, the mother acted like a crazy woman ; she said * whirra—
whirra—whirra,” and said ‘“do not operate upon the child,”
and I said “I am not going to operate upon the child *; it had
already been done; after she left I told Dr, Paine to find out
who the woman was ; she said she would bring the child back
the next day; I told Paine and the student to look after
her, that I had opened an abscess, but the source of the abscess
I did not know; the matter might come from a distant source,
it might come from the spine, sacrum, or illium ; this woman
did not give me a chance to find the source, but ran away, and
that was the last I saw of the child until it was in Court.

Q. What was the eharacter of the pus?

A. It was pus and serum, and Hoculi of broken-down cellular
tissue, some as big as the thumb ; I made a hole three-quarters
of an inch long, and I had to take the forceps to pull them out,
and then the matter would run again ; there were half a dozen
thickened lumps, and with the lumps of cellular tissue in the
basin and the pus, it was nearly half full, besides that upon
the floor. :

Q. What resemblance did it have to synovial fluid

A. None at all ; none at all; no more than my tist resembles
that pelvis.

Q. And some time after that there would be, probably, a dis-
charge of what character ?

A. There would be a thin, glairy discharge, that would proba-
bly resemble synovial fluid, at the first appearance of it.

Q. And by the touch ?
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A. Yes, sir.

(). Could you tell such a discharge as you are now describing
from synovial fluid ?

A. They don’t look alike.

(). I am speaking of subsequent days or weeks?

A. Probably.

(). In respect to the discharge from such an abscess, could
you tell such a discharge from synovial fluid without mierosco-
pical and chemical examination ?

A. No, sir.

(3. In what direction did you put that instrument ?

A. Well, suppose that tumor there (referring to the model)
to be brought half an inch lower, you would get a counterpart
of the thing; it was about three inches from the top of the
trochanter major, and half way down between that and the
posterior crest of the illium ; I put it in about an inch or an
inch and a half; I didn’t get within three inches of the bone.
Was there any disease of the hip joint ¢
None at all.

Did you examine her?

Yes ; perfectly—carefully.

What did vou find ?

The joint perfectly normal and natural.
The same length ?

Yes, and the joints perfectly complete.
Would not a common boil make it tender ?

il e E R 2

Oh, yes; make the musecles sore.

(). I did not ask you the precise date?
A. The 2d day of April, 18687

By Mr. TiraPHAGEN :

(). Is there any difference in the time ?

A. It has been said to be the 10th of March, but I ean prove
it by the servant man, who keeps a record of every one coming
into the office, of every man, poor or rich, the day they come, and
every morning I take off those able to pay, and the others I let
go ; this woman was not brought on my book at all; the first 1
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solid place ; there is not a surgeon whose opinion is worth
that (snapping his fingers), who would make an examination
upon a bed to diagnosticate hip disease ; the peculiar deformity
that takes place in the disease is absolutely and positively
unmistakable. _

By Mr. Saaren :

(d. Was there any person there who said it was hip disease ?
A. The woman thought so.

By Dr. Bwixsurye:

Q. Any medical man ?

A. No, sir; Dr. Paine discovered it to be a tumor, and the
question eame, whether it was fatty; Dr. Neftel, as soon as he
saw the fluid come out, said, * that satisfies me,” but Dr. Gross
and th= others interested themselves about the matter, and I
opened it ; T am satisfied that it was not hip joint disease ; I laid
the child on the floor, and found I could bring the limb down to
the ground without any tilting of the pelvis; the joint cannot
set straight if there is any flmid in it; the fact of it is, the
symptoms cannot be mistaken for anything else.

(). You found the limbs all right ?

A. T found no evidence of disease in that hip joint at all; it
was examined for that purpose, and all that was found was that
abscess, and as to the source of the abscess, I intended to get all
(he matter out of it, and find out where it came from, and if T
had found out where it came from, I would have reached the
root, and so cured the child, if possible.

By Mr. SuAFER:

Q. You were present at the examination made by Drs.
Van Buren, Krackowizer and Hamilton ?

A. Yes, sir.

Q. And you found the hip joint all right ?

A. Porfect.

Q. You examined it with them ?
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Mr. Sparer: Oh! T mean in what capacity you appear
here ; as a partner of Mr. James ¥

Mr. Croak : Mr. James directed Mr. Walsh to employ some-
body to assist him in this matter, he being a young beginner in
this country as to the practice. He wished me to post him on
the practice, and to enter minutes on the trial, as he never did
anything of the kind. If the gentlemen objects to me, I have
nothing further to say.

Mr. Searer : Not at all, not at all ; very glad to see you

Mr. Gace: He is associate counsel in this respect.

Mr. Croak : It may be associate counsel or not ; 1 would say

A Mere SCrivener.
Mr. Sgarer : You were at the cireuit ?

Mr. Croax : Yes, sir.

Mr. Smarer: And have been throughout ?

Mr. Croak : Most of it. [ will state that Mr. James, having
entered his protest, declines to go on further'in the case until
the matter is decided by the Court whether Dr. Swinburne is a
competent Referee in this matter.

Mr. TraruaceN : Is that the only ground of the application ?

Mr. Croax: That is all. He is himself engaged in the
Schroeder matter at the Tombs, it being set down at half-past
one peremptorily.

Mr. Smarer : That he refuses to go on until what ?

Mr. Croak: Until the Court desides—the Superior Court
decides—whether Dr. Swinburne is a competent Referee in this
matter, on the grounds stated in his protest.






178

Mr. Trarmacex: I do not hesitate to say that my own impres-
sion is that he has treated his client outrageously, and would
zay so to Mr. James if he were present, and we have given you
more indulgence on that account. We should have closed the
case before this.

Mr. Esres : That was expressly one consideration upon which
we granted an adjournment the other day. He had gone out,
and left you here alone to conduet the case, and upon consulta-
tion we concluded to grant an adjonrnment for that reason,
until he should come back.

Mr. Tramnacey: In order not to allow any advantage to be
taken, if he is determined not to go on here, if you want to go
on and cross-examine the witnesses, you ean do so.

Mr. Croak: No, I consider him the senior eounsel, and will
abide by what he says.

Mr. Trarmaces : Then the case is with the other side; you

can do what you like.

Mr. SuareEr: We have the witnessess here whom we have
examined, and we tender them for cross-examination. We
have also Dr. Krackowizer, who made the examination on
19th November, 1868, whom we propose to examine on behlaf
of the defendant.

Mr. Croak and the guardian for the plaintiff here took their
departure, of which fact Mr. Shafer desired this note to be
taken.

Mr. Crosk made some remark on rising to leave, and

Mr. GasE said: Then I understand him to say that he will
remain no longer, and to this no answer was returned.
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and we have been considering, in the event of our finding or
coming to a conclusion, that the report shall be given (if a
report), as to what the report shall be entitled. It was a doubt
as to whether we can do more than non-suit, and if not that—
we could give judgment for the def’eu&nt if we felt so disposed
—whether that would be a bar to another action. :

Mr. Smarer : There ecan be no doubt.

Mr. Trarricex : We have also eonsidered the evidence. The
case has been tried with considerable care and attention on the
part of the Court, and we have come to the conclusion that,
upon all the evidence given, judgment should be granted for
for the defendant upon the facts. If you wish to take a report
in that manner, you may do so.

Mr. Suarer: That is the proper form.

Mr. Trarmasuy : And you take the responsibility of sustaining
it. In this conclusion we rvefer to the case for damages on the
part of the guardian, not for special damages. There is a
question as to whether we can dispose of the other case. We

cannot say as to that case.

Mr. Gace: If it please the Court, on the second time of
sitting, the question "came up, and it was suggested by the
counsel for the plaintiff that both cases should be tried together.

Mr. Saarek : 1 remember that both were to be tried together,
but when evidence was offered in the other case it was excluded,
and it was said, in answer fo our inquiry, that that case was
not on trial. If it had been, that evidence would not have been
excluded. It was objected to, and then Mr. Croak said that
both were on trial. Then Judge McKean said that something
had been said in my absence, and then we conferred together, and
it was understood that both should be considered as on trial,
until the deecision was against us on the main question ; it would
be unnecessary to go on for two or three days further.
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the evidence and remarks of counsel, and after due deliberation,
report as facts:

1st. That on the 27th day of June, 1868, the said John F.
Walsh was duly appointed guardian of the plaintiff, for the pur-
poses of this action, as alleged in the complaint.

That the defendant is, and has been, for a great number of
vears last past, a surgeon, practising in the city of New York.

That the plaintiff, on or about the 2d day of April, 1868, was
takken by her mother to the defendant: he, being such surgeon
as aforesaid, to be treated by him for a swelling and injury in
the neighborhood of her left hip.

That the eause of said injury was unknown to the mother of
the plaintiff, and the defendant, in his capacity as such surgeon,
was then consulted by her on behalf of the plaintiff, and was
employed, and then undertook such employment as such surgeon,
to heal and cure the plaintiff.

2d. That the defendant then and there, after consultation with
other surgeons and physicians then in attendance, operated upon
the plaintiff for an abscess in the region of the hip, and in
making such operation used due and proper care and skill, and
large quantities of pus escaped from such abscess after such
operation.

3d. That in making said operation he did not puncture the
hip joint, nor did he cause the synovial fluid to escape, or to be

let out by such operation.

4th. That such operation was performed after a careful and
gkillful examination of the patient, and in a careful and skillful
manner, and the result of the same was to benefit the child.

oth. That the plaintiff’ has in no way sustained any injury by
reason of such operation. '

6th. That such operation was necessary to the health of the
patient and her recovery.
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thereof on the attorney for said plaintiff, and after hearing
P. J. Gage, of counsel for defendant, in support of said motion,
no one appearing to oppose, it is hereby ordered that said
motion be, and the same is hereby granted, and that the
defendant be, and he is hereby allowed the sum of five per
cent. on the amount claimed by the plaintiff in her complaint
against the defendant herein, to wit, the sum of five per cent.
on the sum of twenty thousand dollars, as an extra allowance
to the defendant herein, in addition to his usual costs.

(A copy)- JAMES M. SWEENY, Clerk.

NEW YORK SUPERIOR COURT.

Mincarer Saran Warnsn, an infant, by
Joux F. Warsn, her guardian,
p
tparnst

 Liewrs A. SAYRE.

City and County of New York, ss. :

John F. Walsh, the guardian of the plaintiff, being duly
sworn says: That on the 18th day of May, 1870, the above
entitled action was on the general ealendar of the Court for
trial, a proposition was made that the same be referred, and the
names of William (. Traphagen, Thomas M. North, and John
Swinburne, Esqs., were named as such Referees to hear and
determine all the issues, and an order to that effect entered, and
it was stipulated by and between the attorneys of the respective
parties herein, that the same be set down for a hearing, before
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said Referees on the 2nd day of June, 1870, at 3 o'clock P. M,
at the office of said William C. Traphagen, Esq., No. 7T Warren
Ntreet ; that all parties were in attendance before said Referees,
when Thomas M. North, Esq., asked to be excused from serving,
as he was a personal friend of Dr. Sayre, the defendant, and
that said Sayre was his attending physician and surgeon, and
had been for a long time, and that he (said North) was on very
intimate and visiting terms with said Sayre and family, and
would be prejudiced in the interests of Dr. Sayre. Said North’s
name was suggested by one of defendant’s counsel. Mr. North
was then excused, and Mr. Benjamin Estes substituted as a
Referee, and the reference then proceeded, testimony taken,
and several adjournments were had, when deponent’s counsel
refused to go on, having heard that Dr. Swinburne, one of the
Referees, settled a case in which Dr. Sayre was concerned,
nvolving death, and entered a protest in the words and manner
following : ““It may be as well to enter my protest against
Dr. Swinburne, making it the subject of a motion to the Court.
There, I wish to insert in the record that I enter a protest.”
Dr. Swinburne, in reply to the protest of deponent’s counsel,
said there was a case of a child that came down from Albany,
and had an operation performed, and the case proved fatal, and
the family made a good deal of fuss about it. Dr. Sayre asked
me if | knew the family, and told me the history of the case.
I never saw Dr. Sayre in reference to it. I spoke to the
clergyman connected with the diocese. I said here is a case of
Dr. Sayre that is perhaps going to make the Doctor trouble, and
that was all there was of it. That is all I know of the case.

That said deponent’s counsel was overruled, and the said
counsel withdrew from the case, still insisting and objecting,
under the protest above set forth, that the said Swinburne was
incompetent to sit as Referee in this case. Said Swinburne
admitted such statements above set forth to be true on the trial.
That deponent’s counsel refused to go on any further until the
question was decided by the Court, and left the case; the
Referees refusing to grant his said motion to let the case remain
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open until that question was decided. 'That during the absence
of deponent’s counsel, defendant’s counsel insisted upon the
trial going on, although deponent’s counsel was actually engaged,
and disregarding the protest of deponent’s said counsel, defend-
ants proceeded to the trial, and obtained a verdiet for the
defendant.

J. F. WALSH.

Sworn to before me this ¢
14th June, 1570

Simox Levy, Notary Public.

At a Special Term of the Superior Court, held at the Court
House, in the City of New York, on the l4th day

of June, 1870,

Present—Hon. Jouax J. Freepuaw, Justice :

Mancarer. Sazan Warsw, an infant, by
Joux F. Wairsa, her guardian,

against

Lewis A. SAYRE.

On the annexed affidavit, and on the pleadings and pro-
ceedings in this action, let the defendant or his attorney show
cause before me, on the 18th day of June, 1870, at [1 o’clock
A. M., why John Swinburne, M.I)., a Referee in this action,
should not be removed as sueh Referee, and another nominated
in his place and stead, on the ground of his, Swinburne’s, incom-
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petency, and that a re-hearing of said action be had, and for
such other and further relief as may be just, and in the mean-
time let all proceedings on the part of defendant be stayed.

Dated, June 14th, 1870,
JOHN J. FREEDMAN,
Justice Superior Court.

At the time and place mentioned in the forgoing order, the
counsel for the respective parties appeared in Court before his
Honor, Justice Freedman.

Mr. James, for the plaintiff, read the affidavit on which the
order had been granted, and moved the Court to remove Dr
Swinburne, to appoint another Referee in his stead, and order a
re-hearing of the action.

Judge McKesx, for the defendant, said: May it please the
Court, in the course of my experience | have seen some very
remarkable practice, but none so remarkable as this. To show
its extraordinary character, permit me to suppose that, instead
of being referred, this action had been tried before his Honor,
Justice Jones, and a jury, that the trial had proceeded day after
day till the plaintiff’s testimony was all in, that then, on the eve
of an adjournment for the day, the plaintiff’s counsel had stated
to the Court that he was informed that the defendant (who had
practised in this city 28 years), had once lost a patient, and that
one of the jurors had, on that occasion, said some word or done
some act of kindness towards the defendant—adding, * I shall
be able to verify it at the next meeting.” ILet me suppose, fur-
ther, that after making this childish charge, the plaintiff’s coun-
sel had absented himself from ‘‘the next meeting,” and utterly
abandoned the cause, and after the jury had rendered a verdict
against his elient, suppose the plaintifi’s counsel should move
before your Honor to remove the juror referred to, to appoint
another in his stead, and grant a new trial—how, I ask—how
would your Honor treat such practice as that? And yet, sir,
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the case before you is even more remarkable than the one I have
supposed. Let us look at it. ;

This motion is based not alone upon the affidavit read by the
learned counsel, but also upon *the pleadings and proceedings
in this action.” Let us lock into the proceedings. The trial had
proceeded several days before the Referees, and at length the
plaintifi’s testimony is all in. The time had now arrvived for a
stroke of strategy, and the plaintiff’s counsel said, * I have re-
ceived information™ &c.  When did he receive it ¥ That davy’s
session had continued some hours, and the learned counsel
had sat at the table all the time. He would not disclose
his wonderful *information” until all the plaintitf’s testi-
mMOny was in. le proceeded—* There was some case in
which Dr. Sayre performed some operation in which death
resulted.” What an amazing charge is this! Here is an
eminent physician and surgeon, who stands not only in
the front rank of his profession, but away up toward the
right of the line, and who has practised in this great city
from the year 1842 to 1870, and it ix gravely charged that in all
that long career he has actually lost one patient! Onee grim
death was more than a mateh for this man of wonderful skill !
And the Court will observe that it was not even insinuated that
this one death was caused by any unskillfulness, or carelessness,
or fault of Dr. Sayre. On the contrary, the plaintifl’s counsel
expressly said—* [ do nof make any imputation.”” What next?
Why, Dr. Swinburne, one of the Referees, a physician and sur-
geon of the highest standing, and a gentleman of the most sen-
sitive honor, is actually and gravely charged with having said or
done something of a kindly character in regard to the death of
the said patient; and the counsel adds, “I shall be able to
verify it at the next meeting.” But, doubtless, finding that he
could make nothing out of this most childish eharge, and having
already evinced his disappointment and chagrin at the failure of
his witnesses to sustain the allegations of the complaint, the
learned counsel for the plaintiff did not appear ‘‘at the next
meeting,” but abandoned the cause!
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