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INTRODUCTION.

Tre jurisdiction of the Visitors of Trinity College to hear the
Appeal in this case, so far as it related to rights and duties created
under the School of Physic Act (40 Geo. III. c. 84, Ir.}, depends
on the 29th section of that Act, and might have been exercised by
the Visitors without the formality of a General Visitation of the
College. But as it was doubtful whether that part of the subject
matter of the Appeal, which related to the appropriation of the
Fees of Students for attending Dissections, could be dealt with,
except under their general jurisdiction, the Visitors were re-
quested by the Provost and Senior Fellows of the College to
hold a General Visitation, in which the whole subject of the
Petition could be brought under their cognizance. This Visi-
tation was holden according to the provisions of the 16th chap-
ter of the revised Code of the College Statutes; and as His
Grace the Archbishop of Dublin was unable to attend in person,
Dr. Battershy (the Chancellor of the Diocese) was duly deputed
to act in his place as Second Visitor.

Thus the power specially conferred by the School of Physie
Act was combined with the general authority of the Visitors of
the College, and whatever objection ultimately remained as to
the jurisdiction to determine any of the matters in controversy
was waived on both sides, with a view to obtain a decision by
which both parties were willing to abide. It was not necessary,
therefore, to pronounce a formal opinion on any question relating
to the limits of Visitorial jurisdiction in the case,
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Umbersity of Dubly,
TRINITY COLLEGE.

STATEMENT

QFf Case on behalf of the Provost and SeExior FeErLvows of the
said College, to be submitted to the Visitors, at a Visitation
appointed to be holden on Monday, the 3rd day of February,
1873.

e ———— I —

1. At a very early period three Lectureships for the teaching
of Anatomy and Surgery, Chemistry, and Botany, were estab-
lished in Trinity College, by the Provost and Senior Fellows of
the said College, and were supported out of the funds of the said
College; and the said Lecturers were officers, and under the
control of the said Provost and Senior Fellows, as the governing
Body of the said College.

2. On the 5th day of February, 1711, the then Provost and
Senior Fellows of the said College passed the following Resolu-
tion :—*¢ At the request of the Co]lr_:rc of Physicians for the pro-
moting the study of Physic, ordered by the Provost and Senior
Fellows that, besides the usual Acts, every Candidate Bachelor
of Physic be ‘examined in all the parts of Anatomy relating to
the (Eeonomia Animalis, and in all the parts of Botany, Chemis-
try, and Pharmacy. Every Candidate Doctor to be examined
as to the aforesaid subjects, and likewise in the explication of
Hippoerates and Aphﬂllsm‘i, and the theory and cure of external

5 internal discases; and the Pletldu_nt and Fellows of the
{_,ﬂlleut of Physicians to examine.’

3. The following entry appears in the Books of the College,
under the date of the 8th September, 1716 :—#¢ This day Doetor
Robinson and Surgeon Greene were, by the Provost and Senior
Fellows, appointed to officiate in the Anatomy School as Lee-
turer and Anatomist.”

4. The following entry appears in the said books, under the
date of the 19th June, 1717:—*The same day Dr. Robinson
was, by a majority of voices, turncd out from being Anatomist,
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and Doctor Nagle elected to the same. Ordered that the Dursar
ay £60 to E~111.c_reml Greene, in order to pulch‘we preparations
for illustrating several parts of the human body.

5. By an Act passed by the Irish P11ham~;nt i the 40th
year of the reign of King Geo. 3, cap. 84, *for e~=hh11~.-._hmg1
complete School of Physic in Ireland,” provision was made for
the establishment and endowment of four Profess sorships therein
mentioned ; and also for the building of an Hospital, to be called
Sir Patrick Dun’s Hospital ; and (l}',r‘ sect. 11) 1t was enacted,
that the said Professors, called the King’s Professors, and their
successors, ghould read and give Clinical Lectures upon the
patients in said Hospital, at least two days in each week during

every Session; and that the said King's Professors and the Uni-
versity I ofessors thereinafter mentioned should read such Lec-
tures during the space of three months in alternate succession, as
had been theretofore practised, or in such other order as they
should agree upon amongst themselves; and that every pupil
who should attend the said Lectures should pay to the Professor
whose Liectures he *hmn]d attend the fee of three guineas for each
three months’ Course of Lectures, together with certain other
fees to the Treasurer, for the use of the said Hospital ; and (sect.
13) after reciting that by an Act, passed in the Eﬁth year of
King Geo. 3, it was enacted that there should be three Profes-
sors in the University of Dublin, who should be called University
Professors, that is to say, a Professor of Anatomy and Chirurgery,
a me’essnr of lermcn}, and a Professor of Botany; and that
the then present Lecturers in the said several branches should
be constituted and appointed Professors in the said several
branches respectively ; It was enacted that the said University
Prefessors should have perpetual continuance and succession, and
ghould be elected as therein mentioned, and (sect. 14) should be
supported at the expense of the University ; and (sect. 18) that
the University Prolessors should be elected in the usual and
accustomed manner by the Provost, or, in his absence, the Vice-
Provost and Senlor Fellows of Trinity College, Dublin; and
(sect. 23) that every IJI'DFESSDI‘?hiP mentioned in the Act should
become vacant at the end of every seventh year me the date of
the election, Provided always that it should be lawful for the
then present Professors in Chemistry and Botany in Trinity
L,o'llenfe Dublin, to hold the said University Professorships dur-
ing their respective good behaviour, being the tenure of their
then present Professorships; and (f-ect 26) that the said Provost
and Senior Fellows, or a majority of them, together with the said
Provost, should have power from time to time to make rules and
orders to regulate the conduct of the said University Professors.
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Provided always that the said rules and orders should not be in-
consistent with any of the clauses or directions contained in the
Act; and (sect. 33) that it should be lawful for the said several
Professors to charge reasonable fecs, to be paid by all such per-
sons as should attend the respective Lectures, except the Clinical
Lectures, the fees for which had been (by sect. 11) already pro-
vided for; the said fees to be paid on admission, and to be from
time to time regulated in respect to Sir Patrick Dun’s Professors,
by the President and College of Physicians, and in respect to the
said University Professors by the Provost and Senior Fellows of
Trinity College, Dublin; and (sect. 39) general and most ex-
tensive powers in relation to the government of the said College
of Physicians and the said King’s Professors are conferred upon
and vested in the Visitors thereby appointed of the said College
of Physicians.

6. Shortly aflter the passing of the Act, Sir Patrick Dun’s
Hospital was built; and it has been since maintained under the
government of a Doard constituted under the said Act; and the
duties of Medical Attendance and of delivering Clinical Lectures
in the Hospital have been since performed by the King’s Profes-
sors and the University Professors.

7. The only duties appointed for the Professors under the
sald Act are to attend the said Hospital, and to deliver certain
Clinical and Professorial Lectures: and the only fees to which
the said Professors are entitled thereunder are the fees for Clini-
cal Lectures, regulated by sect. 11 of the said Act, and under seet.
29 reasonable fees for the Professorial Lectures. Such last
mentioned fees to be from time to time regulated in respect of
the said University Professors, by the Provost and Senior Fel-
lows of Trinity College, Dublin.

8. For a long series of years there has existed in Trinity Col-
lege a building up!)mpriated to the purposes of Dissections and
Demonstrations. This building was erected at the expense of the
College, and has been maintained out of the College funds; and
large sums of money have been expended by the College in its
erection, enlargement, improvement, and maintenance, It 1s
not subject to the provisions of the said Act, and has always
been regulated by rules and orders from time to time made by
the said Provost and Senior Fellows, as the governing Body of
Trinity College, and not under or by virtue of any authority
given to them by the said Acts. :

9. The Professor of Anatomy and Chirurgery for the time
being and the University Anatomist have always been nomin-
ated and appointed by the Provost and Senior Fellows, to attend
in such Dissecting-room and on Demonstrations therein; and
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the said Professor of Anatomy is responsible to the said Provost
and Senior Fellows, as the governing Body of the said College,
for the efliciency of the instructions given in the said Dissecting-
room; and it is his duty to report any negligence to the said
Provost and Senior Fellows, and to take part in such Dissections
and Demonstrations, and in the instruction of the Students at-
tending the same.

10. In consideration of the due discharge of the several duties
mentioned in the last preceding paragraph, a certain portion of
the surplus of the Fees paid by Students attending Dissections
and Demonstrations, after payment of the expenses of the School,
has been allotted by the said Provost and Senior Fellows to the
sald Professor of Anatomy. The portion so allotted has been
varied in amount from time to time, by the said Provost and
Senior Fellows, according to their discretion, and as the
exigencies of the School appeared to them from time to time to
Tequire.

11. The said Professor is also paid a salary of £200 per
annum out of the Funds of the College, and a further annual
sum of £50, in consideration of his granting to Arts’ Students
the privilege of attending a Second Course of Lectures free.

12. The said sources of income are quite distinct from and in
addition to the fees for Clinical and Professorial Lectures, to
which he i1s entitled under the said Act of the 40th Geo. 111,
c. 64.

13. In the year 1858, the University Professorship of Ana-
tomy and Chirurgery became vacant, by the death of D .
Harrison, and in the month of October, 1858, Dr. Benjamin
George M‘Dowel was duly appointed by the Provost and Senior
Fellows to be the Professor of Anatomy and Chirurgery, and he
then entered upon the duties of that office, including the before-
mentioned duties in the Dissecting-room and Demonstrations.

14. The term of office of the said Dr. M*‘Dowel, as such
Professor, having expired in the year 1865, he was then con-
tinued in the said oflice for a further period of'seven years, under
the authority given in that behalf by the said Aect.

15. Previously to the said continuance in office of the said
Dr. M‘Dowel, there was an express understanding between him
and the Provost and Senior Fellows, that he, the said Dr.
M:Dowel, would attend for two hours daily in the Dissecting-
room. The said Dr. M¢Dowel had been appointed Physician to
the Richmond, Whitworth, and Hardwicke Hospitals previously
to the year 1835.

16. In and before the year 1867, a system had existed in four
Hospitals in Dublin, of allowing Medical Teachers to hold ap-
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ointments in more than one Clinical Hospital at the same time,

hese were the Mater Misericordize Hospital, the Jervis-street

Infirmary, the House of Industry Hospitals (consisting of the

Richmond, Whitworth, and Hardwicke Hospitals), and Sir

Patrick Dun s Hospital. DBut it was found that this system in-

terferedwith the regular and proper discharge of their duties b

the Medical Officers. This system was abolished in the Mater

Misericordiz Hospital and the Jervis-street Infirmary, about the

year 1867, by the establishment of a regulation, that no Medical

Officer of these Institutions should hold at the same time an ap-

pointment as Medical Officer in any other Clinical Hospital. A

similar rule was shortly after adopted in the House of Industr

Hospitals, and was acted upon by the governing Body of that

Institution, who, on the election by them of a Medical gentle-

man to the office of Clinical Surgeon in the said H::uspmal im-

posed upon him the condition that he should give up the office

which he then held, of Surgeon to another llmpltaf The Pro-
vost and Senior Fellows of lllmt}' College, acting upon a similar
rule, prohibited the University Anatomist from secking the office
of Surgeon to the Meath Hospital, he being a Surgeon of Sir

Sir Patrick Dun’s Hospital at the same time,

17. On the 1st day of February, 1868, the Provost and
Senior Fellows made the following rule or I'ef"lll-.ltlﬂl], which was
duly entered on the Register of the said College :—

' « Resolved,—That in future no Unive rersity Professor in
the School of Physie shall be allowed to hold an appointment
as Medical Officer to any Clinical Hospital, other than that
of Sir Patrick Dun. N.B.—This rule not to affect existing
arrangements.”

18. The said rule wasapproved by the College of Physicians;
and a similar rule was adopted by the last- named College to re-
gulate the conduect of the Iung s Professors, and was su bsuluentl}r
acted upon by them in the year 1869; and Dr. William Moore,
who was then elected by them to Lhr: office of Professor of the
Practice of Medicine in the King and Queen’s College of Physi-
cians, was required, in pursuance of the said rule, to resign the
office of Clinical Physician to Mercer’s Hospital, which he then
held, and which last-mentioned appointment he then accordingly
resigned.

19. The clause or addendum in the said rule or Resolution
of the 1st February, 1868, referring to the rule as not interfering
with existing arrangements, means only, asin factit wasintended
to mean, that the then Professor of Anatomy and Surgery, who
had been, as before stated, continued in his oflice for another
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term of seven years, from the 9th of October, 1865 at"ﬂrlmh
period no such rule was in existence), should not, r]nrmnr his then
tenure of such Professorship, be affected by such rule. The
said Benjamin M-Dowel at I.]mt time held, and still continues to
hold, the oflice of Physician to the Whitw orth Hospital.

20. On the 22nd day of June, 1872, it was officially com-
municated to the said Dr. M‘Dowel that the term of his then
Professorship would expire on the 14th day of October, 1872.

21. On the 2nd day of July, 1872, the Provost and Senior
Fellows caused the fbiymuntf mh'mtlﬁclneut to be published in
the * London and Dublin Gazette”

“ TRINITY COLLEGE, DUBLIN.

¢ Pursuant to the provisions of the Act 40 Geo. 3, notice
is hereby given, that the Professorship of Anatomy and Chi-
rurgery in Trinity College will become vacant on October
14, 1872; and that on U{;mhm 19, 1872, the Provoest and
Senior Fullmvs, at the Board-room of Trinity College, will
proceed to elect a Professor of Anatomy and Chirurgery.

¢ The emoluments and advantages of the Professorship
consist in a fixed salary of £200 per annum, and of fees of
three guineas each, payable by cach Student attending a
three months’ Course of Clinical Lectures delivered by the
Professor in Sir Patrick Dun’s l[ﬂsl}ltal

“ The Professor is also entitled to charge reasonable fees
to be paid by all persons attending his Lectures {otlmr than
Clinical) ; such fees to be lﬁﬂ‘uldtud from time to time by the
Provost and Senior Fellows.

“He is also entitled to a portion of the prolits arsing
from the Dissecting School; such plnpartmn being from
time to time regulated by the Provost and Senior I E:Hm'r*t

« In addition to the above fixed salary of £200, a further
sum of £50 per annum is paid to the Professor, in considera-
tion of certain exemptions in the case of Students in Arts
having their names on the books of the College.

“ The Professorship is open to all persons who have taken
Medical Degrees, or have obtained a licence to practise from
the King and Queen’s College of Physicians in Ireland, in
consequence of a testimonial under the Seal of Trinity College,
Dublin,

“ By a Resolution of the Provost and Senior Fellows, no
University Professor in the School of Physic can hold an
'tppum!;mem as Medical Officer to any Clinical Hospital
other than that of Sir Patrick Dun.
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¢ All eandidates are required to send in their names, with
the places of their education, the Universities where they
have taken their Medical Degrees, and the places where they
have practised, to the Registrar of Trinity College, Dublin,
and the Registrar of the King and Queen’s College of Physi-
eians, Dublin, on or before Saturday, October 5, 1872.

“ Joun ToLEKEN,
““ Registrar, Trinity College Dublin.

¢ J. Macee Finny,
“ Registrar, Iing and Queen’s College
of Physicians, Ireland.”

22. Under and in pursuance of the aforesaid advertisement,
the said Dr. M‘Dowel offered himself as a candidate for the said
Professorship, and was clected to the said office by the said Pro-
vost and Senior Fellows, on the 26th day of October, 1872.

23. The said Dr. M'Dowel was elected to said office without
any waiver of or release from the rule of Ist February, 1868, by
the Provost and Senior Fellows. But instead of conforming to
said rule, the said Dr. M‘Dowel, who, by the advertisement, and
otherwise, had full notice thereof, persisted in holding his appoint-
ment 1n the Whitworth Hospital, notwithstanding his election to
the said Professorship. The Provost- and Senior Fellows, ob-
serving his breach of the rule, caused the Registrar to write to
Dr. M‘Dowel a letter, dated 9th November, 1872, calling the
attention of the said Dr. M‘Dowel to the said Resolution ; and
again, by letter dated the 16th November, 1872, the Registrar
infm'mef the said Dr. M‘Dowel that the Provost and Senior
Fellows, who constituted the Board of the said College, con-
sidered that under the joint Resolutions of the College of Physi-
cians and the Board of Trinity College, and the terms of the
advertisement for the Professorship, they could not sanction the
attendance of the said Dr. M¢Dowel at the Whitworth Hospital;
and, by a further letter, dated the 28th day of November, 1872,
the said Registrar again called the attention of the said Dr.
M:Dowel to the same matter.

24. On the 24th day of December, 1872, the said Provost
and Senior Fellows passed the following Resolution:—¢ The
Provost and Senior Fellows of Trinity College, having taken
into consideration a communication from Benjamin MfDowel,
M. D., Professor of Anatomy and Chirurgery, in reference to his
holding the office of Physician in the Whitworth Hospital, and
being advised that his doing so is a violation of the order dated
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the 1st day of February, 1868, and also of the conditions upon
which he was elected to the said Professorship on the 26th day
of October last, it is this day ordered by the Provost and Senior
Fellows, that the said Benjamin M‘Dowel do, within fourteen
days from this date (December 24, 1872), resign his appointment
in the said Whitworth Hospital, and any other Hospital in which
he holds any appointment, except Sir Patrick Dun’s Hospital ;
and should he refuse or neglect so to do within the time afore-
said, such measures shall be taken as may be necessary to enforce
compliance with this order; and it is further ordered, that a copy
of this Resolution be communicated to Dr. MDowcl.

25. A copy of the said Resolution was forwarded on the said
24th day of December, 1872, to the said Dr. M*Dowel.

26. The said Dr. M‘Dowel has refused to comply with any
of the said Resolutions, and still continues to hold his said ap-
pointment in the Whitworth Hospital.

27. The Provost and Senior Fellows submit that the said
Resolution of the lst February, 1868, was a valid Resolution,
and that the said Provost and Senior Fellows had full power and
authority to pass the same; and that it is binding on the said
Dr. M¢Dowel.

28, The said Provost and Senior Fellows further submit
that the said advertisement of the 2nd day of July, 1872, con-
veyed a plain intimation and notice to the said Dr. M<Dowel of
the terms and conditions upon which he, or any other Candidate,
would be elected to the said Professorship; and that the said Dr.
M<Dowel having become a candidate for the said appointment,
after and in pursuance of such advertisement, is bound to comply
with the terms and conditions therein contained, and to resign
his said appointment in the Whitworth Hospital; and that his
refusal to do so 1s a breach of contract.

29, The said Provost and Semior Fellows believed, when
they elected the said Dr. M¢Dowel to the said Professorship, on
the 26th day of October, 1872, that he would comply with the
terms and conditions mentioned in the said advertisement, and
they would not have elected him if they knew or believed that
he would not comply with them.

80. The said Provost and Senior Fellows further submit that
they had full power and authority to pass the said Resolution of
the 24th day of December, 1872, and that the same is bindin
on the gaid Dr. Mf*Dowel, and that he cannot continue to hol
the Professorship of Anatomy without resigning his appointment
in the Whitworth Hospital.
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31. They also submit that Dr. M:Dowel, as a Professor and
officer of the College, is under the authority and conirol of
the said Provost and Senior Fellows, as the governing Body of
the said College; and that the said Dr. M¢ Dow el, by his refusal
to obey the said Resulutmn. and by his continuing to hold the
said appointment in the ‘-V]utwcrlf’ Hospital, 1s guilty of con-

tumacy.




TO THE RIGHT HONORABLE HUGH MeCALMOXNT, BARON CAIRNS,
AND HIS GRACE THE MOST REVEREND RICHARD CHENEVIX,
LORD ARCHBISHOFP OF DUBLIN, VISITORS OF THE COLLEGE
OF THE HOLY AND UNDIVIDED TRINITY, NEAR DUBLIN,

THE HUMBLE PETITION

Of Bexsamin George M:Dowsr, Doctor of Medicine, and Pro-
fessor of Anatomy and Clirurgery in the University of Dublin,
of No. 5, Merrion-square, South, Dublin,

SHEWETH AS FOLLOWS—

1. By an Act passed in the 40th year of King Geerge III.,
eap. 84, for establishing a complete School of Physic in Ireland,
it was enacted, among other things, that four Professorships
therein mentioned should be established and endowed out of the
estates of Sir Patrick Dun, and that it should be lawful for the
President and Fellows of the King and Queen’s College of Phy-
sicians in Ireland, from time to time, to appoint four Professors
to be called the King’s Professors in the City of Dublin on the
foundation of Sir Patrick Dun, and also that measures should be
taken for building an hospital to be called Sir Patrick Dun’s
Hospital ; the government of which was thereby vested in a
Board consisting of the Visitors of the College of Physicians, of
the President, Vice-President, and Censors of the same; of the
Provest of Trinity College, and of twelve other persons to be
elected as therein l:-rwidu:]; and (sec. 11) that the said King’s
Professors, and their successors, should read and give Clinical
Lectures upon the patients in said Hospital at least two days in
each week during every Session, and that the said King’s Pro-
fessors and the University Professors, thereinafter mentioned,
should read such Lectures during the space of three months in
alternate succession as had been theretofore practised, or in such
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other order as they should agree upon amongst themselves, and
that every pupil who should attend the said Lectures should pay
to the Professor, whose Lectures he should attend, the sum of
three guineas for each three moenths’ Course of Lectures, together
with certain other fees to the Treasurer for the use of the Hospi-
tal ; and (sec. 13) alter reciting that by an Act passed in the
25th year of King George I11., it was enacted that there should
be three Profeszors in the University of Dublin who should be
called University Professors, that 18 to say, a Professor of Ana-
tomy and Chirurgery, a Professor of Chemstry, and a Professor
of Botany, it was enacted that the gaid University Professors
should have perpetual continuance and succession, and should be
elected in the manner, for the time, and subject to the regulations
thereinafter mentioned, and should be sup}mrted at the expense
of said University ; and (sec. 18) that the University Professors
should be elected in the usual and accustomed manner by the
Provost, or in his absence the Vice-Provost and Senior Fellows
of Trinity College, Dublin ; and (sce. 19) that previous to every
election three months notice should be given in the Dublin and
London Gazettes, setting forth the Professorship or Professorships
vacant, or expected to be vaeant, the emoluments and advantages
attending such Professorslip or Professorships, the time and
place of the intended election or elections ; and desiring that all
candidates should send 1n their names as therein directed, with a
statement of their gqualifications, to the end that opportunity
might be given of inquiring into the merits of every candidate;
and (sec. 21) that immediately before every election the electors
should take the preseribed oath; and (see. 22) that imme{liateI}r
alter every Professor ghould be declared duly elected, he should
tuke the preseribed oath to perform the several duties of the Pro-
fessorship, which oath the Provost, or in his absence the Vice-
Provost, of Trinity College, Dublin, in the case of the Univer-
sity Professors, was thereby respectively empowered and required
to administer ; and (sec. 23) that every Professorship menticned
in the Act should become vacant at the end of every seventh
year from the date of the election; but (sec. 25) that every Pro-
fessor should be capuble of re-clection ; and (see. 26) that the
said Provest and Senior Fellows, or a majority of them, tosether
with the said Provost, should have power, from time to LIHw, to
make rules and orders to regulate the conduct of the said Uni-
versity Professors. Provided always that the said rules and
orders should not be inconsistent with any of the clauses or direc-
tions contained in the Act; and (see. 28) that_if any Professor
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should wilfully neglect to perform the duties of his Professorship,
1t should be lawful for the Provost, or in his absence the Vice-
Provost, and Senior Fellows of Trinity College, Dublin, in case
ol the University Professors, to admcenish the said Professors,
and 1n case of obstinate neglect of duty after such admonition, to
deprive the said Professor of his Professorship. Provided always
(see. 29) that it should be lawful for any Professor so ordered, as
aloresaid, to be admonished or deprived, to appeal in the case of
any of the University Professors, to the Visitors of Trinity Col-
lege, Dublin, which said appeal should be lodged in one week
after said order for admonishing or depriving, and that it should
be lawful for the said Visitors to affirm or reverse the order, and
in hearing such appeals, to examine witnesses upon oath, which
oath the said Visitors were thereby empowered to administer ;
and (see. 33) that it should be lawful for the said several Profes-
sors to charge reasonable fees to be paid by all such persons as
should attend the respective Lectures, except the Clinical Lec-
tures, the fees for which had been (by see. 11) already provided
for, the said fees to be paid on admission, and to be from time to
time regulated in respect to Sir Patrick Dun’s Professors by
the President and College of Physicians, and in respect to the
said University Professors, by the Provost and Senior Fellows of
Trinity College, Dublin,

2, Shortly after the passing of the Act Sir Patrick Dun's
Hospital was built, and has been since maintained under the go-
vernment of a Board constituted under the Act; and the duties
of medical attendance and of delivering Clinical Lectures in the
Hospital have been since performed by the King’s Professors and
the University Professors.

3. In the year 1846 your Petitioner was appointed by His
KExcellency the Lord Lieutenant to be Physician to the Rich-
mond, Whitworth, and Hardwicke Hospitals, situate in South
Brunswick-street, Dublin. He still holds that office, to which
he was appointed for his life. TIts dutiqa consist of visiting the
Hospitals, and during certain months in each year (in alterna-
tion with the three other Physicians of the said Hospitals), in
giving clinical instruction to students attending the said Hospi-
tals.

4. In the year 1858 the University Professorship of Ana-
tomy and Chirurgery became vacant by the death of Dr. Har-
rison, and notice of an election having been duly given by the
Provost and Senior Fellows of Trinity College, your Petitioner
sent in a statement of his qualifications, to which he refers, in
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which, among other things, he stated that he held the appoint-
ment of Physician to the Kichmond, Whitworth, and Hardwicke
Hospitals, and was *“ one of the Clinical Lecturers to these Hos-
pitals—a circumstance, perhaps, of some importance, as on the
Professor of Anatomy and Chirurgery devolves, in addition to
his other duties, an important one, viz.—that of giving medical
clinical instruction in Sir Patrick Dun’s Hospital.”

5. Your Petitioner was, in October, 1833, duly appointed
by the Provost and Senior Fellows to be the Professor of Ana-
tomy and Chirurgery, and immediately entered on the duties of
that oflice.

6. The emoluments of the Professorship consist—I1st. Of a
fixed salary of £200 per annum paid by Trinity College ; 2nd.
Of the fees of three guineas each paid by the students for attend-
ing Clinical Leetures, under sec. 11 of the Aect, 40 George 111.;
3rd. Of fees paid by students attending the Professor’s Lectures
in Anatomy in Trinity College ; and 4th. Of the surplus of the
fees paid by students attending Demonstrations and Dissections
under the instruction of the Professor in the School of Anatomy
at Trinity College, after payment of the expenses of the School.
Until about the year 1865 the fees for dissections were collected
by the Senior Demonstrator for the DProfessor, who appointed
and paid the salaries of all the Demonstrators, paid the expenses
of providing subjects, and the other expenses of the School, and
retained the balance for his own use, not accounting with an
rerson. The Senior Demonstrator, by agreement with the Pro-
fessor, received as his remuneration one-half of the surplus of the
fees.

7. About 1865, it was arranged that the Senior Demonstra-
tor should be appointed University Anatomist, continuing to
assist the Professor in the School, and receive one-half of the
surplus of the fees, and this arrangement continued until the 1st
February, 1868, during which period the University Professor
and the University Anatomist collected the fees, paid the salaries
and expenses, and divided the surplus between them.

8. In October, 1865, on the expiration of his first period of
office, your Petitioner was duly re-elected Professor of Anatom
and Chirurgery for a period of seven years, ending 14th October,
1872.

9. By the Bchool of Physic Amendment Act, 1867 (30
Vie., {:ﬂg. 9), it was, among other things, enacted (sec. 3), that
from and after the passing of that Act, the University Professors
of Chemistry and DBotany should cease to deliver the Clinical
Lectures required by the Act of 40 George 111, and instead
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thereof such Lectures should be delivered by the Professor of
Surgery in Trinity College and the University Anatomist; and
(sec. 4) that in case any of the University Professors should
neglect to attend Sir Patrick Dun’s Hospital, or deliver Clinical
Lectures as required by the said Act, 1t should be lawful for the
Provost, or, in his absence, the Vice-Provost and Senior Fellows
of Trinity College, Dublin, to dispense with his delivering such
Lectures, and to appoint a Physician or Surgeon to attend the
said Hospital and deliver the Clinical Lectures in the place of
such Professor so neglecting to lecture, and that the Physician
or Surgeon so appointed should be entitled to receive and be paid
the fees to which the Professor so neglecting to attend the seid
Hospital and deliver such Lectures would have been entitled.

10. On 1st February, 1868, the following Resolutions were
passed by the Provost and Senior Fellows:—

¢ 1st. —Resolved, that Dr, Bennett (theUniversity Anatomist)
be authorised to receive the fees for dissections,
and lodge them in bank to the eredit of the Bursar,
who will undertake the distribution of the same.

« 2nd.—Resolved, that in future no University Professor in
the School of Physie shall be allowed to hold an
appointment as Medical Officer to any Clinical
Hospital other than that of Sir Patrick Dun.
N.B.—This rule not to affect existing interests.”

11. The interests of your Petitioner, existing on st Feb-
ruary, 18638, were :—

¢ 1st.—His Professorship, the second period of which expired
on 14th October, 1872; and 2nd—His office of
Physician to the Richmond, Whitworth, and Hard-
wicke Hospitals, which is sull existing, and which
he holds for his life.”

12. From 1lst February, 15868, Dr. Dennett has received
the lees for dissections, and the Bursar has l'{.'gului*l}-‘ accounted
with the Profeszor and Anatomist for them, paying the expenses
and salaries, and distributing the net surplus, without deduetion
for poundage or otherwise, between the Professor and the Uni-
versity Anatomist, and no claim whatever was asserted or exer-
cised by the Provost or Senior Fellows to do anything exeept
regulate these fees until the Resolutions of October 24th, 1872,
hereinafter referred to.
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13. On September 23k, 136Y, the Provost and Senior
Fellows Pusscd the following Resolution:—

““ The Board of Governors of Sir Patrick Dun’s Hospitul
“ having represented to the Provost and Senior Fellows of
““ Trinity College, that the attendance of Dr. M¢Dowel at the
* Hospital is irregular and insufficient ; it is Resolved that the
“ Provost and Senior Fellows will, in compliance with the
¢¢ School of Physic Act, dispense with the delivery of Clinical
“ Lectures by Dr. M‘Dowel, and appoint a surgeon to attend
¢ the Hospital in his place, should the Governors of the Hos-
¢ pital consider such a step to be necessary.”

14. On Se ptember 28th, 18{39 the Governors resolved
that such a step was in their opinien necessary, and on October
9ih, 1869, the Provost and Summ Fellows passed a Resolution
d:spensmg with your Petitioner’s attendance at the Hospital, and
soon afterwards appointed a surgeon to attend in his place.
Your Petitioner, both before and aiter this Resolution, by letters
to the Provost am] Senior Fellows and to the Board of Governors,
'pl'DtCatLd against 1t; asserted that the charges against him were
unfounded, and ILPE:.'L'EL{.].]._}’ required an investigation. DBy letter
dated (}Emllr_‘r 30th, 1869, from the Registrar ok I'rinity fJﬂllee,
your Petitioner was miurtr.ed (it the Board felt t] at the
Governors were the best judges of the points at issue, and no
investigation was granted or held. Your Petitioner Emm that
time ceased to attend Sir Patrick Dun’s Hospital, but continued
to perform all the other duties of his Professorship.

17. On July 2nd, 1872, the following advertisement appeared
in the Dublin Gazette :—

« TRINITY COLLEGE, DUBLIN.
“ Pursuant to the provisions of the Act, 40 Geo. 111

¢ NoTICE 18 hereb}r aiven, that the Professorship of Ana-
tomy and Chirargery in Trinity College will become vacant on
QOctober 14, 1872, and that on October 19, 1872, the Provost
and Senior Fellnws, at the Doard-room of Trinil:y Cﬂllegc, will
proceed to elect a Professor of Anatomy and Chirurgery.

“* The emoluments and advantages of the Professorship con-
sist in a fixed salary of £200 per annum, and of fees of three
guineas each, payable by each Student attending a three months’
course of Clinical Lectures, delivered by the “Professor in Sir
Patrick Dun’s Hospital.
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“The Professor i1s also entitled to charge reasonable fees, to
be paid by all persons attending lis Leciures (other than Clini-
cal), such fees to be regulated from time to time by the Provost
and Senior Fellows.

“ He is also entitled to a pml.icn of the profits arising from
l;]w DISSL{.-[I!HF Sﬂ]mul, such ]}m{mltmn huu" from time tu timne
regulated by the Provost and Senior 1Lf|uwa.

¥ In adclmon to the above fixed salary of £200, a further
sum of £50 per annum is paid to the ]"mﬁ,s.am m consideration
of certain ::-xemptluns mm the case of Students in Arts having
their names on the books of the College.

¢ The Professorship is open to all persons who have taken
Medical Degrees, or have obtained a licence to practise, from the
King and Queen’s College of Physicians in Ireland, in conse-
quence of a testimonial under the Seal of Trinity College,
Dublin.

““ By a Resolution of the Provest and Senior Fellows, no
Unwmtlty Professor in the School of Physic can hold an ap-
pointment as Medical Officer to any Clinical Hospital other
than that of Sir Patrick Dun.

“ All candidates are required to send in their names, with
the places of their education, the universitics where they have
taken their Medical Degrees, and the places where. they have
prachscd to the Remsmm »::nf' Trimity College, Dublin, and the
Registrar of the ng and Queen’s L-ullma of Physicians, Ire-
land, on or before Saturday, October 5, 1872.

“Joun ToLEKEN,
“ Registrar, Trinity College Dublin.

¢ J, Magee Finny,
“ Registrar, Iﬂmy and Queen’'s College
“ of Physicians, Ireland.”

18. Your Petitioner offered himself for re-election, and
set out his claims and qualifications in a Erintcd application to
the Provost and Senior Fellows, to which he refers, which truly
stated the great improvement which had taken phce in the
Medieal E:chml since his first appointment. He further stated
that the announcement of the approaching election for the Pro-
{essorship contained, in some instances, an addendum intimating
that the %oard of Trinity College would give a preference to a
candidate who would relinquish the practice of his profession,
and whilst he felt ealled on to state that if elected he was not
prepared to make such a sacrifice, he hoped it would not be con-
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sidered unecalled for if he made a few observations, to show that
Anatomy and Physiology could be best taught by a teacher of
practical knowledge, and he trusted that as the result of the ob-
servations to which he referred, his being engaged in the active

ractice of his profession, to which he was ardently attached,
would not be regarded as any disqualification. The Resolution
of the Board referred to in the advertisement was that dated
st February, 1868, by which existing interests were expressly
saved.

19. Your Petitioner, in his candidature, never formed,
conveyed, or expressed any intention of resigning his office of
Physician to the Richmond, Whitworth, and Hardwicke Hospi-
tals ; and, until after his re-election, nothing whatever was con-
veyed to him by any of the electors calculated to remove the
1mpression upon his mind that, 1f re-elected, his existing interests
would remain unaftected as belore, and he believed that this was
also the intention of the electors, all of whom were fully aware
that the Resolution referred to in the notice was that of 1st Feb-
ruary, 1868, and that your Petitioner held the other office for
his life.

20. The duties of the Professorship, and of the office of
Physician to the other Hospitals, are not inconsistent. The time
and hours of attendance may be, and always have been, so ar-
ranged as not to interfere with cach other.  The duties are the
same as they have been for fourteen years past, during which
your Petitioner has held both offices. Many of the most distin-
ruished and successful Professors in the Medical School of
Irinity College have held office as Physicians or Surgeons in
various Hospitals in Dublin. The Medical School, during your
Petitioner’s Professorship, has been yearly inereasing in numbers
and in efliciency, and your Petitioner challenges inquiry into the
mode in which he has performed the duties of his Professorship
while holding the other office.

21. On October 19, 1872, the election was adjourned to
October 26, 1872; and on October 24, 1872, the Board passed
the following Resolution :—

« SPECIAL MEETING OF BOARD.

“ Boarp-rooM, October 24, 1872,
“¢ RESOLVED —
“1. That a Professorship of Comparative Anatomy be cre-
ated, the Professorship to be partly endowed from the fees of

the Dissecting-room.
o
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“92 That the Professor shall deliver a course of at least
forty Lectures in Comparative Anatomy, which shall be free to
all Students having their names on the College Books; and that
the course of eighteen Lectures in that subject, heretofore de-
livered by the Professor of Anatomy and Chirurgery, shall be
discontinued.

¢ 3, That the Professor of Comparative Anatomy shall attend
two hours daily in the Dissecting-room, and that the fees of the
Dissecting-room heretofore receivable by the Professor of Ana-
tomy and Chirurgery shall be divided equally between the two
Professors.

““4, That the Professor of Comparative Anatomy shall re-
ceive £100 a-year from the College funds.”

Your Petitioner submits these Resolutions were ulfra vires,
and in any case that they were an alteration of the emoluments
of the Professorship which could not be fairly or lawfully made
at any time without the consent of the Professor,

22. On 21st October, 1872, copies of proposed Resolutions
to the same effect were given to the Unmiversity Professors, in-
cluding your Petitioner, for their observations; and by letter
dated October 22nd, your Petitioner stated his objections to them.

23. Your Petitioner was, on October 26th, 1872, duly re-
elected by the Provost and Senior Fellows, and by letter of that
date he was informed by the Registrar that he had been re-elected
to the office of Professor of Anatomy and Chirurgery.

24. By letter dated November 9, 1872, the Registrar stated
to your Petitioner that the Board had desired him to call your
Petitioner's attention to the Resolution of the Board of Feb. 1st,
1868. Except a private verbal communication after his re-
election, this was the first intimation to your Petitioner of an
intention to require his resignation of the office of Physician to
the Richmond, Whitworth, and Hardwicke Hospitals.

25. By letter, addressed to the Provost and Senior Fellows,
dated November 14, 1872, your Petitioner referred to the sup-
posed reasons for adopting the Resolution, and to the circum-
stances under which his services at Sir Patrick Dun’s Hospital
had been dispensed with, and submitted that as he was prevented
from resuming the duties of that appointment by the conduct of
the Governors, who, without notice, and without atfording him
any opportunity of defending himself, had required his removal,
and as the Board had declined to grant him the inquiry which
he demanded, he should be allowed to resign the appointment of
Clinical Surgeon to Sir Patrick Dun’s Hospital, which would,
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he trusted, be regarded as a compliance with the spirit of the
Resolution of February 1st, 1868.

26. By letter dated November 16, 1872, the Registrar in-
formed your Petitioner that the Board, having reference to the
provisions of the School of Physic Act, 40 George 1II., con-
sidered it the duty of the Professor of Anatomy to deliver Cli-
nical Lectures in Sir Patrick Dun’s Hospital, and that the
Board also considered that under the joint resolutions of the
College of Physicians and the University, and the terms of the
advertisement for the Professorship, they could not sanction the
attendance at the Whitworth Hospital.

27. By letter dated November 20, 1872, your Petitioner
again stated, in the strongest terms, the difficulties in the way of
his again undertaking Clinical duties at Sir Patrick Dun’s Hos-
pital, and begged the Board to accept his resignation of the office
of Surgeon to it.

28, By letter dated November 23, 1872, the Registrar in-
formed your Petitioner that the Board desired him to say that
}'our Petitioner should cease to be connected with the Whitworth
Tospital before he could be fully admitted to the Professorship,
for which it was necessary that he should take the declaration
Frescrihed hi' the Act of 40 George 111, and they also desired
iim to say that until then they could not consider your Peti-
tioner’s application.

29. Until the receipt of that letter your Petitioner had never
been asked to take the declaration now substituted for the oath
prescribed by the Act of George III. He had not been given
any opportunity of attending before the Provost or Vice-Provost
to take it, which he always was and still is ready to do, but from
the time of his election he had been and still 1s performing all
the duties of the Professorship except the attendance at Sir
Patrick Dun’s, the period for which attendance had not and has
not yet in proper rotation arrived; and in the public advertise-
ments of the arrangements of the Board for the Medical School
during the present session, and in every other way, your Peti-
tioner had always been, from the time of his re-election, recog-
nised as the Professor of Anatomy and Chirurgery.

. 30. By letter dated November 28, 1872, your Petitioner
stated that the Board having, for the first time, raised a legal

uestion, he was unable to reply without further consideration,
and he then consulted counsel as to hisrights. Having received
an opinion, dated December 5, 1872, he, by letter of the same
day, transmitted a full copy of it to the Board, first asking to be
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allowed to attend before the Provost to make the necessary de-
claration, and further stating that though he had never questioned
that he was de jure bound to attend Sir Patrick Dun’s, still he
felt that in Dbeing obliged to return while the Resolution of
October, 1868, remained unrescinded, and the inquiry so often
demanded remained ungranted, he was compelled to submit to a
slight from which he might have expected the Board to protect
him, at least so far as to secure him an investigation of his
conduet, but that the Board would understand that though he
earnestly desired that his attendance should be dispensed with,
he was ready to do his duty to the best of his ability. With
reference to the Whitworth Hospital he submitted that, for the
reasons already referred to, he was not bound to resign his con-
nexion with it, but that it seemed specially unreasonable to
require that he should give up that position while the question
as to his admission' to the Professorship was stated to remain
open, snd when the result of the demand might be to leave him
neither Hospital nor Professorship. He stated that he would
gladly, asa concession, entertain a proposal to give up all Clinical
teaching and its emoluments at the Whitworth, 1f the other
difficulties of his position were first fairly dealt with by the
Board, but that he could not be expected to surrender the office
he held for life, while his position in the other was still unsettled.
He also called attention to the opinion he had received as to the
proposed division of the dissecting fees, and stated that, while
most unwilling to raise any difficulty, he held himself at liberty
to claim the full proportion of fees to which he was legally
entitled, and declined to authorize any alteration in the distri-
bution of them.

31. The only reply or further communication which your
Petitioner has received from the Board 1s a letter from the
Registrar, dated December 24th, 1872, enclosing the following
Resolution :-—

“ Board Meeting, December 244k, 1872.

“ The Provost and Senior Fellows of Trinity College having
taken into consideration a communication from Benjamin
M¢Dowel, M.D., Professor of Anatomy and Chirurgery, in
reference to his holding the office of Physician in the Whitworth
Hospital, and being advised that his doing so is a violation of the
order dated the 1st day of July, 1868, and also of the conditions
upon which he was elected to the said Professorship on the 26th
day of October last, it is this day ordered by the Provost and
Senior Fellows that the said Benjamin M‘Dowel do, within
fourteen days from this date, December 24, 1872, resign his
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aiapnim,ment in the said Whitworth Hospital, and any other
Hospital in which he holds any appointment, except Sir Patrick
Dun’s Hospital ; and should he refuse or neglect to do so within
the time aforesaid, such measures shall be taken as may be
necessary to enforce compliance with this order.

‘ And 1t is further ordered that a copy of this Resolution be
communicated to Dr. M*Dowel.

“ Joun ToLrEkEN, Registrar.”

32. Your Petitioner submits that he is not bound to obey
the admonition contained in the said letter, or to resign his ap-
pointment in the Whitworth Hospital, on the following grounds:

lst—That the Resolution of February 1st, 1868, was and is
ultra vires and void, and is not a reasonable rule or
order to regulate the conduct of a University Professor.

2nd—That your Petitioner’s existing appointment is not
affected thereby by reason of the saving clause annexed
thereto.

3rd—That under the terms of your Petitioner’s re-election,
while holding that office, and without any previous
stipulation that he should resign it, he cannot now be
required to do so,

4th—That it 1s most unjust and unreasonable to require him
to resign that office while his title to his Professorship is
disputed, and the emolunients of the office are unsettled.

33. Your Petitioner further submits that the Resolutions of
October 24th, 1872, diminishing the emoluments of the Profes-
sorship by appropriating a portion of the fees for dissections to
another Professorship are ultra vires, illegal and void, on the
following grounds:—

1st—That the said fees are by law payable to the Professor of
Anatomy and Chirurgery, andy cannot be appropriated
to any other person without his consent.

2nd—That the Provost and Senior Fellows have no power
over the said fees, except to regulate the same.

3rd —That having regard to the terms of the notice of election,
the Provost and Senior Fellows had no power to adopt
those Resolutions so as to affect the emoluments of the
Prolessorship during its present period.

34. Your Petitioner lastly submits that, until the questions
as to the validity of the Resolutions of October 24, 1872, are
determined, he cannot be justly called upon to resign another
office, until the duties and emoluments of the Professorship shall
have been legally ascertained.
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PraveERr

1. May it therefore please your Lordships
to reverse the said order of admonition con=
tained in the Resolution of the Provost and
Senior Fellows of Lrinity Collegc, Dublin,
dated 24th December, 1872, and to declare
that, notwithstanding the said admonition,
your Peul:wner, as Professor of ﬂnatom}r and
Chirurgery, is not bound to resign the aﬁ)
pointment therein mentioned ; a.ml that 1f he
refuse to do so, he shall n-:-t. be held to be
wilfully neglecting the performance of the
duties of his Professorship.

2. That your Lordships in your diseretion
will appoint and hold a Visitation in the said
College to inquire into the matters aforesaid,

and to declare that the =aid Resolutions of

February 1, 1868, and of October 24, 1872,
and of December 24, 1872, and every of them,
are wltra viresand void, and otherwise to deter-
mine all doubts, questions, disputes, and dif-
ferences relating to your Petitioner’s election
to the said Prolessorship, and the duties and
emoluments thereof.

3. Or, if it shall to your Lordships seem
convenient, that the doubts, questions, dis-
yutes, and differences aforesaid, may be
eard and determined by your Lordships, in
such other manner and form as, in accordance
with the Charter and Statutes of the Univer-

~sity, and with the concurrence of the Provost

and Senior Fellows, shall to your Lordships
seem proper, or for such other direction, de-
claration, or order as to your Lordships shall
seem meet, and your Petitioner will ever pray.

BENJAMIN GEORGE MDOWEL
Hexry C. KIREKPATRICK.
GeraLp FirzGiesox, Jun., Q.C.

Peruanm J. Mayne,

Solicitor for the Petitioner,
th Great George's-street, Dublin.
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ANSWER

Of the Provost and Senior Fellows of Trinity College, Dublin,
to the Pelition of Appeal in this Matler.

1. In the year 1785 was passed, by the Irish Parliament, an
Act for establishing a complete School of Physic in this king-
dom (25 Geo. 3, chap 42), but, for many years plevmusl}r,
three Lectureships for the teaching of Anatomy and Surgery,
Lhemiﬂtr}r and Dotany, had been established in T rinity College,
called in the said Act the University of Ireland, by the Provost
and Senior Fellows of the said College, and were supported out
of the funds of the said College, and the said Lecturers were
Officers, and under the c::-ntrnl of the said Provost and Senior
Fellows, as the governing body of the said College or Univer-
sity.

}rﬂ By sect. 13 of the Act of the 40 Geo. 3, chap. 84, in the
first paragraph of the Petition of Appeal mentmned af’ter re-
eiting that by an Act passed in the 25th year cf the reign of
His Majesty King George IlI. (being the Act hereinbefore
mentioned), it was enncte% that there should be three Professors
in the University of Dublin, who should be called University
Professors, that s to say, a professor of Anatomy and Chirurgery,
a Professor of Chemistry, and a Professor of Botany; and that
the then present Lecturers in the said several branches should
be constituted and appointed Professors in the said several
branches respectively, It was enacted that the said Umverslt}r
Professors should have perpetual continuance and succession,
and should be elected as therein mentioned, and (sect. 14) should
be supported at the expense of the said Umvmsm}y

3. By sect. 23 of the said Act of 40 Geo. 3, chap. 84, it was
enacted that every Professorship mentioned in the Act should
become vacant at the end of every seventh year from the date of
the Election; provided always that it should be lawful for the
then present Professors in Chemistry and Botany, in Trinity
College, Dublin, to hold the said University mfﬁssc-rshlps
dunng their respective good behaviour, being the tenure of their
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then present Professorships: provided further (sect. 24), that it
should be lawful for the Provost, or, in his absence, the Vice-
Provost and Senior Fellows of Trinity College, with respect to
the University Professors, if they should judge 1t fit so to do, to
direct that the said Professors, or any of them, should continue
to hold their Professorship or Professorships for another term of
seven years after the expiration of the term for which he or they
were elected, provided that such notice should be given of such
their direction as is therein mentioned; and (sect. 25), at the
expiration of every seventh year, every Professor, whose Pro-
fessorship should then become vacant, might become a Candidate
for the same, or any other of the said Professorships, and should
be capable of being elected thereto.

4. By sect. 27 of the same Act, 1t was enacted that in case
the President, or, in his absence, the Vice-President and College
of Physicians should, at any time, disapprove of any of the rules
and orders made (under sect. 26), by the Provost and Senior
Fellows, and redress should not be given in ten days after com-

laint thereof made to the said Provost, or, in his absence, the
%ice-Prumst and Senior Fellows, that in every such case the
said President, or Vice-President and College of Physicians,
might prefer their complaint to the Visitors of Trinity College,
Dublin, who should summarily hear the matter of complaint,
and grant redress in case the same should appear to them to be
well-founded, and 1if otherwise should dismiss the same,

5. The only duties appointed for the Professors under the.
said Act are to attend the Hospital, afterwards called and known
as Sir Patrick Dun’s Hoepital, and to deliver certain Clinical
and Professorial Lectures; and the only fees to which the said
Professors are entitled thereunder are the fees for Clinical Lec-
tures, regulated by sect. 11 of the said Act, and under sect. 33
reasonable fees for the Professoral Lectures; such last-mentioned
fees to be from time to time regulated in respect of the said Uni-
versity Professors by the Provost and Senior Fellows of Trinity
College, Dublin,

6. We admit the several statements contained in paragraphs
2, 4, 5 of the said Petition.

7. We believe that the statements contained in paragraph 3
are correct; but we do not know what are the duties to be per-
formed by the Petitioner as Physician in the said Hospital, nor
the rules and regulations respecting the discharge of such duties.

8. As to paragraph 6 of the smid Petition, we admit that the
Professor is entitled, under the said Act of the 40 Geo. 3, chap.
84, to the fees payable for Clinical Lectures, and also to fees
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payable for attending Professorial Leetures; and that he is also
entitled under the same Statute to be supported at the expense
of the University, and we say that a fixed salary uf.£2'.’]g per
annum has been allotted to him out of the funds of the College
for such support; and we further admit that he was, until the
time hereinafter mentioned, permitted to receive the surplus of
the fees paid by Students attending Demonstrations and Dissec-
tions, after payment of the expenses of the School; but we deny
that he had any right to such last-mentioned fees, except such
as arose from arrangement and contract between him and the
Provost and Senior Fellows of the said College; and we further
say, that in consideration of being allowed to receive such fees,
the said Professor undertook the duty of superintending the said
Dissecting-room and Demonstrations, and also took part in such
Dissections and Demonstrations and in the instruction of the
Students attending the same; and such duties were wholly dis-
tinet from any duties to be performed by him under the said Act
of the 40 Geo. 3, chap. 84, and the said fees so allowed to be re-
ceived by the said Professorsin consideration of the performance
of such ({uties. and services are not fees mentioned in or author-
ised to be taken under the said Act.

9. For a long series of years there has existed in Trinity
College a building appropriated to the purposes of Dissections
and Demonstrations., This building was erected at the expense
of the College, and has been maintained partly out of the College
funds and partly out of Students’ fees; and large sums of money
have been expended by the College in its erection, enlargement,
improvement, and maintenance. It is not subject to the provi-
sions of the said Act, and has always been regulated by rules
and orders from time to time made by the said Provost and
Senior Fellows, as the governing body of Trinity College, and
not under or by virtue of any authority given to them by the
salid Act; and the said Provost and Senior Fellows have also
nominated and appointed the Professor and the University Ana-
tomist to attend in such Dissecting-room, and Demonstrations,
and generally exercised control over the same, although, in
making such rules and regulations, and in the appointment of
such Lecturers and Officers, they may have consulted the Pro-
fessor of Anatomy.

10. By a Resolution, dated the 18th May, 1861, the said
Provost and Senior Fellows made the following rules, in relation
to the said Dissecting-room and fees:—

# [t 1s Resolved, on the recommendation of the Professor
of Anatomy, with the concurrence of Mr. Barton and Mr.
l]
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Bennett, that the following regulations shall be of force until
the year 1865, when Dr. M‘Dowel’s term of office as Pro-
fessor of Anatomy will expire :—

¢¢]1. The Board appoint Mr. Barton University Lec-
turer in Practical Anatomy, and Mr. Bennett
Assistant Lecturer.

t¢¢2, In the event of either of these offices becoming
vacant, before the period above alluded to, the
Professor shall recommend to the Board a fit
and proper person or persons to succeed to the
vacant office or offices.

¢+« 3. The pecuniary arrangements now in force between
the Professor, Mr. Barton, and Mr. Bennett,
shall continue during the residue of Dr.
M‘Dowel’s term of office—no change to be
made without the consent of the parties, and
the approbation of the Board.

“¢4 At the termination of Dr. M¢Dowel’s term of office,
in 1865, the Board shall be at liberty to make
new regulations for the Professorship, and to
re-appoint or not any or all of the gentlemen
holding the above-mentioned offices.’

¢« The Board agree to adopt the foregoing Resolutions,
as recommended to them; but the Professor of Anatomy
must be still held responsible for the efliciency of the in-
structions given in the Dissecting-room, and it will be his
duty to report any negligence to the Board.”

11. Several other rules and regulations for the conduct and
management of the Dissecting-room were from time to time
made by the Provost and Senior Fellows; and, on the 3rd day
of July, 1865, a Committee, which had been previously ap-
PUinth by the Provost and Senior Fellows, laid before them
certain suggestions for the management of the Dissecting-room,
which haﬁ been furnished to the said Committee by the Peti-
tioner, Dr. M‘Dowel. The said Provost and Senior Fellows
always reserved to themselves, as the governing body of the said
College, full power to alter from time to time, as occasion might
require, all such rules and regulations, and also to control and
deal with the fees payable for attendance in such Dissecting-
rooms and for Demonstrations, and in respect of all other mat-
ters which were not regulated and prescribed by the said Act
of 40 of Geo. 3, chap. 84.

12. In addition to the emoluments mentioned in paragraph 6
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of the said Petition, the Provost and Senior Fellows also pay
to the Prefessor the sum of £50 per annum, in consideration of
his granting to Arts’ Students the privilege of attending a Second
Course of Lectures free.

13. The Petitioner’s term of office as Professor of Anatomy
and Chirurgery expired on the Yth day of October, 1865, and
he was then continued in office for a further term of seven years,
pursuant to the provisions of section 24 of the said Aet. The
following is the entry in the Registrar’s Book of such re-clection
or continuance in office :—

¢ Benjamin M‘Dowel, Esq., M.D., was re-elected Pro-
fessor of Anatomy, the Board reserving the usual powers of
directing the arrangements of the School; and Dr. Bennett
(Edward) to the office of University Anatomist.”

14. Previously to the said re-election or continuance in office
of the said Petitioner, there was an express understanding be-
tween the Provost and Senior Fellows and the Petitioner, that
the Petitioner would attend for two hours daily in the Dissecting-
room, and, further, that the Petitioner and the said Dr. Edward
Bennett should each receive one-half of the fees paid for Dissec-
tions and Demonstrations, after deducting all expenses.

15. The office of University Anatomist in Trimity College
was in existence in the year 1716. The Provost and Senior
Fellows, for the time being, always exercised the power of elect-
g and of dismissing this oflicer. Ile was never appointed by
the Professor of Anatomy.

16. We admit the several statements contained in paragraphs
7, 8, 9, in the said Petition.

17. The system of allowing Medical Hospital Teachers to
hold appointments in more than one Clinical Hospital in Dublin,
at the same time, existed in and before the year 1867, in four
Hospitals in Dublin. These were the Mater Misericordize Hos-
pital, the Jervis-street Infirmary, the House of Industry Hospi-
tals, consisting of the Hardwicke, Whitworth, and Richmond
Hospitals, and Sir Patrick Dun’s Hospital. This system was
detrimental to the interests as well of the Medical Students as
of the Patients in the several Hospitals, and it interfered
with the due and regular discharge of their duties by the Medical
Officers. It was abolished in the Mater Misericordiee Hospital,
and the Jervis-street Infirmary, about the year 1867, by the
establishment of a regulation that no Medical Officer of these
Institutions should hold at the same time an appointment as
Medical Officer in any other Clinical Hospital. A similar rule
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was shortly after adopted in the House of Industry Hospital,
and was acted upon by the governing body of that Institution,
who, on the. election by them of a Medical gentleman to the
office of Clinical Surgery in the said Hospital, imposed upon him
the condition that he should give up the office which he then
held of Surgeon to another Hospital; and the Provest and
Senior Fellows of Trinity College, acting upon a similar rule,
prohibited the University Anatomist from seeking for the office
of Surgeon to the Meath Hospital, he being a Surgeon of Sir
Patrick Dun’s Hospital at the same time. The said Provost and
Senior Fellows then passed the Resolution of the 1st February,
1868, referred to in paragraph 10 of the said Petition. The
following is the rule or regulation adopted and entered on the
Register of the College :—

“ Resolved, that, in future, no University Professor in the
School of Physic shall be allowed to hold an appointment
as Medical Officer to any Clinical Hospital other than that
of Sir Patrick Dun. N.B.—This rule not to affect existing
arrangements.”

The said rule was duly communicated by the Registrar of
Trinity College to the Registrar of the College of Physicians,
and was by him laid before the last-named College, which
approved of the same, and made a similar rule to regulate the
conduct and duty of the King’s Professors, The rule so made
by the said College of Physicians was subsequently acted upon
by them in the year 1869; and Dr. William Moore, who was
then elected by them to the oflice of Professor of the Practice of
Medicine in Sir Patrick Dun’s Hospital, was required, in pur-
suance of the said rule, to resign the office of Clinical Physician
to Mercer’s Hospital, which he then held, and which said last-
mentioned appointment he then, accordingly, resigned.

18. We submit that the clause or addendum in the said
Resolution of the Ist of February, 1868, referring to the rule as
not interfering with existing arrangements, means only, as in
fact it was intended to mean, that the then Professor of Anatomy
and of Surgery, who had been continued in his office for another
seven years, from the 9th of October, 1865, at which period no
such rule was in existence, should not, during his then tenure of
such Professorship, be affected by such rule; and that it has no
relation to the interests, or alleged interests, of the Petitioner, as
stated 1n paragraph 11 of the said Petition.

19, As to paragraph 12 of the said Petition, we say that the
Provost and Senior Fellows at all times claimed and asserted a
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right to regulate all fees, except such as were directed and regu-
lated by the said Act of the 40 Geo. 3, chap. 84, and that they
exercised such right in the year 1865, as before mentioned,
when the surplus fees payable for the Dissecting-room and
Demonstrations were divided between the Petitioner and Dr.
Bennett, the University Anatomist.

20. As to the allegations contained in paragraphs 13 and 14
of the said Petition, we say that the Provost and Senior Fellows
were only actuated by a sense of duty in taking the proceedings
therein referred to; and we are advised and submit that the said
several matters are wholly irrelevant; and that, on the new
electicn of the Petitioner to the Professorship of Anatomy, on
the 26th day of October, 1872, he became liable to all the duties
imposed by the Act of the 40 Geo. 3, chap. 84; and that
the several Resolutions and matters referred to in the said para-
graphs ceased to have any operation; and that, if the Petitioner
objected on any grounds to perform the said duties, he should
not have offered himself as a candidate for election.

21. We admit the statements and matters contained in para-
graph 17 of the said Petition—previously to the publication of
the advertisement of the 2nd of July, 1872. It was officially
communicated to the Petitioner, by the Provost and Senior
Fellows, on the 22nd of June, 1872, that the term of his then
Professorship would expire on the 14th day of October, 1872.

22, We admit that the Petitioner did offer himself for new
election, and did make a printed application, as stated in para-
graph 18 of the said Petition; and did thereby object to relin-
quish the practice of his Profession, but there was no allusion
made by him in reference to his continuing to hold his appoint-
ment as Physician to the Richmond, Whitworth, and Hardwicke
Hospitals. Nor did he then, or at any time before his election,
make any objection to the condition in that behalf contained in
the said advertisement. The Petitioner erroneously states, in
the said paragraph, that existing inferests were saved by the
Resolution of 1st of February, 1868.

23. We admit, as stated m paragraph 19 of the said Petition,
that the Petitioner never, to our knowledge, information, or
belief, conveyed or expressed, during his candidature, any inten-
tion of resigning his said office of Physician to the said Hospitals,
and we know not, and, therefore, cannot say whether he ever
formed any such intention. We also believe that no intimation
upon the subject was conveyed to him by any of the electors.
The Provost and Senior Fellows always considered that such an
ntimation was clearly conveyed and expressed by the terms of



( xxxviii )

the said advertisement, which, in calling attention to the rule,
omitted all reference to any saving cither of existing interests or
existing arrangements; and if the impression did exist in the
Petitioner’s mind, that, if re-elected, any supposed existing in-
terests of his would remain unaffected as before, we say that the
sald Provost and Senior Fellows never gave any grounds for any
such impression; and any such intimation would have pre-
judiced most unfairly other candidates for the office, who
might hold other appointments, and to whom no such inti-
mation was made; and we say it was the intention and belief of
the said Provost and Senior Fellows, who were the Electors, that
all candidates for the said appointment should and would accept
the same upon, and be buunc{] by, the conditions set forth in the
said advertisement.

24. As to paragraph 20 of the said Petition, we say that we
do not concur in several of the statements therein contained ; on
the contrary, we believe that such a plurality of offices as is in-
volved in tﬁe same Medical Officer, holding at the same time
similar appointments in diflerent Hospitals, 1s most injurious to
the interests of the Hospitals and of the Patients and the Pupils
attending each such Hospital ; and we refer to the matters already
stated in support of this belief.

25. We admit the Resolutions of the 24th of Oectober, 1872,
stated in paragraph 21 ofthe said Petition. We deny that such
Resolutions were ultra vires ; they were solely conversant with
arrangements which were not within the Act of the 40 Geo. 3,
chap. 84, and which were, as we submit, under the entire control
of the Provost and Senior Fellows, and within their authority ;
and we further submit, that the said Provost and Senior Fellows
were justified in making the alterations as to the fees of the
Dissecting-rooms, contained in the said Resolutions, without the
consent of the Professor of Anatomy; and we say that the Pro-
fESEDI‘SI!i]] of Anatomy was vacant at the time of the passing of
the said Resolutions; and further, that there is no jurisdiction
conferred upon, or power given to the Visitors, under the said
Act of the 40 of Geo. 3, chap. 84, to inquire into or decide upon
the validity or invalidity of the said Resolutions and arrange-
mentks.

26. We admit, as stated in paragraph 22 of the said Petition,
that, on the 21st of October, 1872, copies of proposed Resolu-
tions were given to the University Professors and to the Peti-
tioner, for their observations—such proposed Resolutions varying
in no material respect from those adopted, subsequently, on the
24th October; and they were given to the Petitioner and the
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_other Candidates, with the view of ascertaining whether, not-
withstanding the passing of'the said Resolutions, they would still
continue their candidature, which they did.

27. We admit the receipt of the letter of the Petitioner of
the 22nd of October, 1872, referred to in the said 22nd para-
araph ; and we say that the Petitioner did not in the said letter,
nor at all prior to the said election, object to the validity of the
said Resolutions, or deny the jurisdiction and power of the said
Provost and Senior Fellows to make and pass the same ; nor did
he state, or give the said Provost and Senior Fellows to under-
stand, that if elected he would not hold himself bound to comply
with them ; and, on the contrary, the said Provost and Senior
Fellows, when they elected the Petitioner to the said Professor-
ship, believed that he would comply with and acquiesce in the
terms and conditions set forth in the said advertisement and in the
said Resolutions of the 24th October, 1872 ; ana they would not
have elected him to the said office if they knew or believed that
he would not comply therewith.

28. We admit the statements contained in paragraph 23 of
the said Petition.

29. As to paragraph 24, wesay and submit that the terms of
the said advertisement were a plain intimation and notice to
Petitioner that he would be required to resign the oflice of Phy-
sician to the said Hospitals; and we say and submit that the fact
of the Petitioner having become a candidate for the said appoint-
ment after the publication of the said advertisement, and of his
having continued such candidature without intimating to the
said Provost and Senior Fellows an intention on his part not to
comply with the terms of it if he was elected, created an implied
contract, on his part, that if he was elected he would resign his
appointment in the said Hospitals, and that he should not now
be allowed to act 1n breach of such contract.

30. We admit the several statements contained in paragraphs
25, 26, 2T of the said Petition.

31. As to paragraph 28 of the said Petition, we admit that
the Board of Trinity College, that is to say, the said Provost
and Senior Fellows, did intimate to the Petitioner that he should
take the statutory declaration, and that they did convey, or in-
tend to convey to him, that he was bound to comply with the
Resclution which was embodied in the said advertisement; and
that accordingly he should cease to be connected with the Whit-
worth Hns?itaﬁ and that they would not waive their right to

insist upon his fulfilling the conditions upon which he had been
elected.
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32, As to paragraph 29 of the said Petition, we say and sub-,
mit that it was the duty of the Petitioner to make the said decla-
ration immediately after, and upon the day he was elected to the
said office, and that he never sought to make the same until
the 5th day of December, 1872, alter the receipt of counsel’s
opinion,

33. We admit the receipt of the letters of the Petitioner,
dated respectively the 28th of November and 5th of December,
1872, as stated in paragraph 30 of the said Petition,

34. We admit the statements contained in paragraph 31 of
the said Petition, and we say that the Resolution of 24th Decem-
ber, 1872, therein set forth, was never intended by the said Pro-
vost and Senior Fellows to be an admonition within the meaning
of the Act of 40 Geo. 3, chap. 84, and we submit that in law 1t
ought not to be viewed as such; and that, upon the true con-
struction of it, the intention that it should not be accepted and
treated, and was not intended, as an admonition under the said
Act, lamly appears; and we submit that the Visitors have no
_]u1"1¢~(Fct1on or power under the said Act to adjudicate upon it,
and that it is competent for the said Provost and Senior Fellmns,
if such Resolution shall not be obeyed by the Petitioner, to
proceed, either by admonition or in any other manner, as they
may be advised.

33. We further say and submit that the Resolutions of the
1st of February, 1868, and the 24th day of December, 1872, are

not, nor 1s either of them, illegal or ultra vires.
Signed, by order of the Provost and Senior Fellows,

Joun ToLEkEN,
Registrar.
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COPY CORRESPONDENCE
Between the Board of Trinity College and B. G.. M Dowel, M. D.

Trinity College, June 22, 1872,

Dear M‘Dower,—I suppose that you are aware that the
meessnrship of Anatomy becomes vacant on October 14 next.
‘The Board have appmnted October 19 for holding a new
election. Ever yours, &c.
Joun ToOLEKEN.

To the Provost and Boawrp of Sentor FevLvows of Trinity
College, Dublin.
September, 1872.

Rev. Sirs axp GeNrLEMEN,—] beg to offer mynelf for re-
election to the Professorship of ﬁnatmny and Chirurgery in the
University of Dublin; and in doing so rest my claims for your
support on the progressive 1mpmvement of “the Anatomical
Classes in the Medical School of the University, since the time
of my first appointment, and the present prosperous condition of
the School, the Anatomy Class of which is now, and has for
some time been, the largest in Dublin.

When you did me the honor to elect me in 1858, the Class
of Anatomy in Trinity College had been for several years a very
small one, the smallest of any in the Medical Schools of Dublin
in existence at that time. For the seven Medical Sessions prior
to 1858, the average number of Dissectors was 49, and in the
year 1856-57 was as low as 31. In the Session 1853-59, the
first since my appointment, the number of students entered for
Dissections was 43, whilst the same number attended my first
Course of Lectures on Anatomy.

The non-recognition of the Certificates of the Professors of
Trinity College, Tor several years previously, had, no doubt,
reduced its School to this low ebb; and unless so injurious a
restriction had been removed, no great augmentation of its Class
could have been hoped for: yet 1 beg to direct your attention to
the fact that in my second Session, the circumstances of the
School as to recognition remaining the same, the Professor’s
Class of Anatomy numbered 58, showing an increase over the
previous year of 15, and the Dissecting Class was (2, being an
increase of 19.

In the month of January, 1860, the mutual recognition of
the Lectures of the Professors of the School of the Colle, Ze of

f
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Surgeons, and of the School of Physie, was completed, and in
the Session 1860-61, the Anatomy Class of Trinity College was
05, and the Dissectors numbered 102. The numbers in attend-
ance in these departments during the first seven years of my
Professorship are here subjoined :—

|
= | [
No. of Pupils entered | i
Session, for Professor's ' '

Course of Anatomy.

No. of Pupils entered
for Dissections,

1858-50 43 | 43
1859-6G0 HE | 62
186061 i 102
1861-62 108 120
1862-63 92 107
1863-64 94 . 110

1864-65 93 | 119 I
|

The Class of 1861-62 was exceptionally large, because in
that year the system of perpetual Pupils was first adopted, and
a large number availed themselves of the reduction of Fees which
was granted to those paying in advance. This system was in-
troduced into the School of Trinity College, in order that its
Pupils might have the same privileges as regarded Fees as those
of other Schools, but, not being approved of by the Board, was
abolished in 1864, It thus appears that during the seven years
ending in 1865, the average number attending the Course of the
Professor of Anatomy was 82:71; whilst the average number of
Dissectors for the same period was 94.

In October, 1865, vou did me the honour to re-elect me,
and the Anatomical Classes have since then steadily increased.
The following Table gives the numbers who attended the Lec-
tures of the Professor of Anatomy and of the Dissecting Class
1n each Session from 1865-66 to 1871-72 inclusive,

]
No. of Pupils entered | No. of Pupils entered |
Session. forr Professor's | for Dissections and
Course of Anatomy. E Demonstrations.

1865-66 115 j 150

1866-67 102 , 162 |

1867-6G8 | 126 . 158 ;

1868_60 127 . 202

1869-70 i 116 I 183 '

187071 117 201 ;
203 |

-,_ 1871-72 129
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The average number of the Professor’s Class forthe second seven
years of my Professorship, as shown by this return, is therefore
118-85, as compared with 82:7T1 in the first seven years, and the
average number of Dissectors for the same time, 184, as com-
P‘&I‘Ld ‘with 94 for the first seven years.

In 1865, shortly before my re-election, a Committee of the
Tutors made a statement tosthe Board, containing some recom-
mendations as to the Medical School, in which this observation
occurs: ““ The progress of the AnnmmmalDepamncnt of Trinity
College can in future have no other measure than the zeal and
ability of the Professor who may be placed atits head.” I ac-
cept the test as a fair and reasonable one, and feel therefore that
I may dwell with pardonable pride on this result, that the Class
of Anatnmy of Trinity Cullcge, which in the first year of my ap-
pointment was the smallest in Dublin, is now, am{has been for
many years, the largest, whilst the Professor’s Class, which in
1858-59 consisted of 43 Students, had increased in 1871-72 to
129 Students, being the largest (.Jlass of any of the fourteen
Winter Sessions duung which I discharged the duties of Pro-
fessor of Anatomy.

It may be said that the School of Trinity College owes its
prosperity to the removal of the restrictions which existed up to
the year 1860. No doubt these restrictions operated most inju-
riously on the School, and prevented the development of its
Classes; but i1t 1s equally certain that when all the Medical
Schools in Dublin were placed on the same footing, as to their
recognition by the Licensing Bodies, the development of the
Class became a criterion of the efficiency of each Institution, and
I feel, therefore, that I have a right to claim the remarkable and
progressive development of the Class of Anatomy in the School
of Trinity College, from the time of my first appointment up to
the present, as evidence of the efficiency with which the Ana-
tomical Department of Trinity College has been conducted.

It 1s gratifying to me to be able to state that my Lectures
have always been well attended, and that the Pupils have inva-
riably been attentive and well conducted. I attribute this in a

reat degree to the practical nature of my Lectures; for whilst
gcientiﬁc Anatomy Eaa always received its due share of notice I
have earnestly endeavoured to connect the Science of Anatomy
with the practice of Medicine and Surgery ; and whatever suc-
cess I may have had as a Lecturer is, I believe, owing to my con-
stantly 'ﬂeekmg to make the smc]y of Anatmn}f attractive, by
connecting 1t with the exigencies and requirements of every-day
practice.
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The announcement of the approaching election for the Pro-
fessorship contains in some instances an addendum, intimating
that the Board of Trinity College will give a preference to a can-
didate who will relinquish the practice of his profession. Whilst
I feel called on to state that, if elected, I am not prepared to
make such a sacrifice, I hope it will not be considered uncalled
for, if I make a few observations on shis subject. As the result of
extensive inquiries, I find thatOxford, whichhas no complete Medi-
cal School, is the only place in Great Britain or Ireland in which
a Professor of Anatomy is prohibited from taking private prac-
tice. If, in any other place, the Professor of Anatomy does
not engage in practice, it i3 merely from choice, and not the
result of any 1estriction or rule. The Professorship of Anatomy
in Trinir,i,' College was always intended to be a practical Chair.
It is the Professorship of Anatomyand Chirurgery ; and although
the Professor has been long released from the duty of delivering
Lectures on Systematie Surgery, he has recently been called on
to deliver Lectures on Clinical Surgery, and to undertake the
duties of Surgeon to Sir P. Dun’s Hospital,—duties which would
be quite inconsistent with a relinquishment of private practice.
Besides, it must be admitted that those who I:])mve been most
eminent in the profession as Anatomists and Physiologists have
also been distinguished as practical Surgeons and Physicians.
This, which was true of Harvey and the Hunters, has continued
to be the rule to the present day; and in London, Sir Astley
Cooper, DBrodie, Todd, Bowman, Marshall Hall, and Brown
Sequard ; and in Dublin, Dease, Abraham Colles, Charles H,
Todd, Kirby, Harrison, Graves, and Adams, were no less emi-
nent as practical Surgeons and Physicians than as teachers of
Anatomy and Physiology. I have no hesitation in stating the
glencral opinion, amongst those best qualified to form one, to be,
that Anatomy and Physiology can be best taught by a teacher
whose practical knowledge can be made available to point out
how these sciences can be brought to bear most direct} on the
treatment of disease, and on the elucidation of mmhidy pheno-
mena. .

I trust, therefore, that my being engaged in the active prac-
tice of my profession, to which I am ardently attached, will not
be regarded as any disqualification; and should the Board of
Trinity College, in consideration of my past services and the
continuous success of the Anatomical Department of the School,
do me the honour again to appoint me, I shall feel called on in
return to devote all my energies to the discharge of the duties
entrusted to me, and to seek by every means in my power to
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maintain and promote the high reputation of the Medical School
of the University of Dublin,
I have the honour to remain,
Your obedient Servant,
Bexsamin Georee M:Dower,

October 19, 1872.

Dear M*‘Dowgr,—The election for the Professorship of
Anatomy has been deferred until next Saturday. The Board
have under consideration the question of appropriating a portion
of the Iees to providing for education in comparative Anatomy.

Yours faithfully,

Joun ToLekEN.

October 21, 1872.

Dear M¢Dower,—I enclose communication from the Medi-
cal Registrar, which I have been desired to send you for your
observations,

It has been proposed to found a second Professorship in the
School to deliver forty Lectures in Comparative Anatomy, the
present eighteen Lectures being given up, the Professorship to be
partly endowed from the emoluments of the present Professorship.

It has been proposed that the new Professor should attend
two hours in the Dissecting-room, and receive two-thirds of the
Fees.

Yours ever,

J. TOLEKEN.

The Provost was unable to attend at the Board, which pre-
vented the proposals being definitely agreed to.

9, MERRION-SQUARE, SOUTH,
October 22, 1872,

My pear Dr. TorLekeN,—In reply to your note, enclosing
4 communication from the Medical Registrar, and asking me for
my observations thercon, I beg to say that there are some in-
accuracies in the estimate given by the Medical Registrar of the
““available income ™ of the Professor of Anatomy in the present
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state of the School. I shall notice the items seriatim, premising
that the Medical Registrar has omitted one, viz., the FFees for
Examinations.

1st, Salary fixed at £250; 2nd, Lecture Fees set down at
£3:]U This 1s wl'lU“:,? inaccurate. The average of the last
three years has been from this source £226 b:s the average
number of paying pupils being very nearly what 'he mt.,nhcrnf:
72 instead of 74; but the Professor i only paid for ene Course,
the second buin{r free; 3rd, Clinical Fees are set down hypothe-
tically at £100. Dr. Bennett has favoured me with a return of
these for the last three years, which I enclose, the average being
E£28

The charge brought dgainst the Clinical Staff, of deficient
energy and .ﬂeﬂl does not applv to me, as I have not been con-
nected with the Hospital during this period.

4th, The Dissecting Fees, as taken from the Bursar’s book,
18 of course correct, viz., about £400.

The result, therefore, should be :—

1. Salary, . . . : £250
2. Lecturc Fees (memim) : 226
3. Clinical Fees (do.), : 32
4. Dissecting Fees, . ; 400
5. Examination Fees, . : 15

£923

When 1 stated to you, the other day, that my Income as
Professor had never reached £900 a year, you will see I was
correct, as not having received Clinical Fees for three years;
the sum of £32, if deducted, would leave my income at £891,

1 remain, dear Dr. Toleken,
Yours very faithfully,

B. M<DowegL.
Dr. ToLEKEN,

Registrar, T. C. D.

5, MERRION-SQUARE, SOUTH.
October 23, 1872,

My pEar DRr. ToLEREN,— The Viee-Provost has handed me
a series of propositions to be considered by the Board, and has
intimated to me that I am at liberty to make any remarks I may
wish thereon. I shall do so very briefly, omitting all details.
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I am of opinion that there i1s no necessity to appoint another
Professor of Anatomy. The Professor of Anatomy and Chirur.
gery, the University Anatomist, and the Staff’ of Demonstrators
have always provided for mn’Ple instruction in Practical Anatomy
in the Dissecting-room. The cordial unanimity which has
always existed between the Professor and the University Ana-
tomist has contributed much to the success of the Anatomical
Department, which the appointment by the Board of another
Professor would disturb. The Demonstrators have always been
selected with much care by the Professor and the Anatomist from
amongst the Medical Graduates who have been distinguished for
their abilities, good conduct, and aptitude for teaching; the
result has been that the Demonstrators in the School of Trinity
College are, and have, as a body, been unrivalled as teachers of
Practical Anatomy, and these appointments are virtually higher
prizes to which Students of the School may aspire afier graduat-
ing in Medicine and Surgery. A great wrong, therefore, will
be done to these gentlemen (and to the Students of the School
generally), if'a gentleman who was not educated in the School
18 not only appointed, but placed in a position of rank and
emolument far above theirs. The only reason assigned in these
propositions for creating a new Professorship, viz., to provide a
place of emolument for the Professor of Zoology, does not appear
to be a sufficient one. There can be no objection to a Professor-
ship of Comparative Anatomy, and to its being properly endowed
by the University, and by a deduction from the Lecture Fees of
the Professor of Anatomy; but it would be wrong in principle
to allocate any of the Dissecting Fees to provide for the teaching
of Comparative Anatomy.

Any alteration in the allocation of the Fees which would in-
crease the Salaries of the Demonstrators would be a just recogni-
tion of the value of their services.

I remain, dear Dr. Toleken,
Yours very faithfully,
B. M‘DoweL.

October 26, 1872.

My pear M¢DoweL,—You have been re-elected to the office
of Professorship of Anatomy.

Yours faithfully,
JoHN ToLEKEN.
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39, Triniry CoLLEGE,
November 9, 1872,

My pEar M‘DowerL,—The Board have desired me to eall
your attention to the Resolution of February 1, 1868, viz., that
in future no University Professor in the School of Physic shall
be allowed to hold an appointment as Medical Officer to any
Clinical Hospital other than that of Sir P. Dun,

N. B.—This rule not to affect existing interests.

The Resolution was passed jointly with a similar one by the
College of Physicians. i

Yours faithfully,
JouN TOLEKEN.

5, MERRION-SQUARE, SOUTH.
November 15, 1872.

Rev. Sirs axp GENTLEMEN,—Dr. Toleken has written to me
by your directions, to call my attention to a Resolution adopted
by the Board of Trinity College, February 1, 1568.

I believe that I am correct in assuming that this Resolution,
which was concurred in by the King and Queen’s College of
Physicians, was adopted, chiefly and primarily, to prevent any
University Professor from holding in future the appointment of
Medical Officer in two Clinical Hospitals, and was promulgated
on the oceasion of an application having been made by Dr.
Bennett, one of the Clinical Surgeons of Sir P. Dun’s Hospital,
to be allowed to become a candidate for a Surgeoncy in another
Hospital. I beg to observe, when I was appointed Clinical Sur-

eon to Sir P. Dun's Hospital, in accordance with the provisions
of the Amended School of Physic Act, I had been for twenty
years Clinical Physician to the Whitworth and Hardwicke Hos-
pitals, an appointment conferred on me for life by the Govern-
ment in 1846. By my recent election to the Professorship of
Anatomy I am, I presume, de jure, Clinical Surgeon to Sir Patrick
Dun’'s Hospital, although by a Resolution of the Board of Trinity
College, of October 9, 1869, my services as such were dispensed
with, But I submit that I am prevented from resuming the
duties of this appointment by the conduct of the Governors of Sir
Patrick Dun’s Hospital, who, without any notice, and without
affording me any opportunity of defending myself, passed the
following Resolution on September 8, 1869, which, from its
vagueness, reflects the more jnjuriously on my character:

i Resolved,—That the Governors of Sir Patrick Dun’s Hos-
pital are of opinion that it is necessary for the interests of the
Hospital that the Provost and Senior Fellows of Trinity College



( xlix )

use the powers entrusted to them by sec. 4 of' the School of
Physic Amendment Act, 30 Vie., and dispensed with the attend

ance of Dr. M‘Dowel at the Hospital during the remainder of
his tenure of the Professorship of Anatomy, and appoint another
Surgeon in his stead, to attend to the Hospital, and deliver
Clinical Lectures therein.”

I will now only remind the DBoard that on three several
occasions, viz., on September 29th, October 8th, and October
21st, I demanded a full and searching inquiry into whatever
charges might be preferred against me by the Governors of Sir
Patrick Dun’s Hospital, which they declined to grant. Under
these circumstances, I beg to resign into your hands the appoint-
ment of Clinical Surgeon to Sir Patrick Dun’s Hospital, which
will, I trust, be recarded as a compliance with the spirit of the
Resolution of the Board, of February 1st, 1868, and the accept-
ance of which will certainly be in accordance with the liberal
gpirit evinced by the University, which now throws open its
places of honour and emolument to all, without any restrictions
whatsoever.

2, LONGFORD-TERRACE,
November 16¢h, 1872,

My pear M*Dower,—The Board desires me to say, that
having reference to the provisions of the School of Physic Act,
40 Geo. 3, they consider that it is the duty of the Professor
of Anatomy to deliver Clinical Lectures in Sir P. Dun’s Hos-
pital. The Board also considers that, under the joint Resolutions
of the College of Physicians and the University, and the terms
of the advertisement for the Professorship, they cannot sanction
the attendance at the Whitworth Hospital.

I am, yours faithfully,
Joun Torekew, Registrar, T. C. D.

Bexy. G. M‘Dower, Esq., M. D., &e.

J, MERRION-SQUARE, SoUTH,
Novewmber 22nd, 1872,

My pear Dr. ToLexen,—In reply to your communication
of November 16th, in whick you state that ¢ having reference
to the provisions of the School of Physic Act, 40 Geo. 3, the
Board consider that it is the duty of the Professor of Anatomy
to deliver Clinical Lectures in Sir P. Dun’s Hospital,” I beg to

1’?
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state that although my election to the Professorship of Anatomy
has at the same time reinstated me, according to law, in the office
of Surgeon to Sir P. Dun’s Hospital, yet it has not altered the
fact that I had been previously removed from that office by a
Resolution of the Governors, which declared that it was * neces-
sary for the interests of the Institution” that I should be so
removed, and that this Resolution was accepted by the Board of
Trinity College, and a substitute appointed.

It 1s needless to point out that this fact raises difficulties 1n
the way of my again undertaking the Clinical duties at that
Hospital, which can scarcely be surmounted.

I could not expect to discharge them with satisfaction to the
Governors, who have already pronounced their sentence, a
sentence of which there is no ground for expecting the reversal ;
for no inquiry into the justice of it, such as I sought, has ever
been instituted, nor could I undertake them with any regard to
my own self-respect, as a gentleman and a man of honor. To
undertake an oflice for which I have been pronounced unfit, and
with that censure still resting upon me, is what I cannot do, and
which I do not think I should be called on to do.

In this I only express sentiments with which honorable men
must sympathize, 1‘[[15) which I am convinced the Board of Trinity
College will not disregard or disapprove of.

I have been elected to my Professorship with the full know-
ledge in the minds of the Electors, that I could not, and that I
could not be expected to, act as Surgeon to Sir Patrick Dun’s
Hospital, except to the disadvantage of the Institution (as ex-
pressed by the Authorities). This being so, I beg to direct
attention to the fact, that whilst the School of Physie Act (40
Geo. 3) requires the Professor of Anatomy to deliver Clinical
Lectures in Sir P. Dun’s Hospital, the fourth section of the
Amended School of Physic Act (30 Vic.) gives the Board of
Trinity College full powers to dispense with such duty, I
submit, therefore, that there is no legal difficulty in the way of
the acceptance by the Board of my resignation of the office of
Surgeon to Sir P. Dun’s Hospital; and that for them to insist on
my filling a post from which I have been thus removed, and
which I eould not now fill with honor, satisfaction, or usefulness,
cannot fail to be regarded as an act of unreasonable and unneces-
sary harshness.

I remain, my dear Dr. Toleken, with great respect,
Yours respectfully,

B. G, M¢<DowkeL.
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Dear M‘Dowrr,—The Board desire me to say, that you
should cease to be connected with the Whitworth Hospital be-
fore you can be fully admitted to the Professorship, for which it
is necessary that you should take the declaration prescribed by

the 40 Geo. 3.
They also desire me to say that they cannot until then con-

sider your preseut &pphcatmn

Y ours faithfully,
Joun ToLEKEN,
Registrar.
B. M:Dowkr, Esq., M. D., &e.

5, MERRION-SQUARE, SoUTH,
November 28, 1872.

My pEaR Dr. ToLkEN,—As in your letter of November
23rd, the Board has, for the first time, raised a legal question, I
feel unable to reply without longer consideration, but hope to do
so in a few days. The dﬁﬂlamtmn you refer to is, I presume,
the oath which the Provost or Vice-Provost is respectively * re-
quired to administer,” immediately after the Professor has been
declarcd duly elected.

I remain, with great respect,
Yours very faithfully,

B. M‘Dowker.

e —

5, MERRION-SQUARE, SOUTH,
December 6, 187 2.

My pear Dr. ToLeken,—When I found by your letter of
the 23rd November, that a question was raised as to my being
fully admitted to the Professorship of Anatomy, I thought it
better to ask legal advice as to my position. Being most anxious
to avoid anything in the nature of a Visitation, or to appear
hostile to the Board, and desiring to act in the most open way, I
send you the full copy of the opinion which I have received, and
will feel obliged by your laying it before the Board. As to the
declaration of office, I am ready to make it at any moment, and
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will ask you to let me know when it will suit the Provost's con-
venience that I should attend for the purpose. You are aware
that, since my election, I have been performing all the duties of
the Professorship, and that I have not been asked to make the
declaration, nor am I in any way responsible for its omission.

The first substantial matter which has been the subject of our
correspondence is, as to my acceptance of Clinical duty at Sir
Patrick Dun’s Hotpital. 1 have never questioned that I am
“de jure” bound to attend there; but I feel thatin being obliged
to return, while the Resolution of October, 1868, remains unre-
scinded, and the inquiry so demanded remains ungranted, I am
compelled to submit to a slight from which I would have ex-
pected that the Board which appointed me would have protected
me, at least so far as to secure me an investigation of my conduct.
You will, however, understand that though I earnestly desire
that my attendance should be dispensed with, I am ready to do
my duty to the best of my ability.

With reference to the Whitworth Hospital, I submit that I
am not bound to resign my connexion with it. I was re-elected
to the Professorship in October, with full knowledge that I held
the other office for life, and that my énferest in it was existing ever
since 1846. No communication was made to me of the expecta-
tion that I should resign, and at the time of my election I had
no idea that I was expected to do so. KExisting interests were
expressly saved in 1868, and the demand now made seems incon-
sistent with the Resolution then adopted. It seems especially
unreasonable to require that I should give up this position while
a question as to my admission to the Professorship is stated to
remain open, and the result of the demand might be to leave me
without either Hospital or Professorship. I will gladly, as a
concession, entertain a proposal to give up all Clinical teaching
and its emoluments at the Whitworth, if the other difficulties of
my position are first fuirly dealt with by the Board; but I cannot
be expected to surrender the office I hold for life while my posi-
tion in the other is as unsetiled as your letter suggests that the
Board considers it to be.

I have to call the attention of the Board to the opinion I
have received as to the proposed division of the Dissecting fees.
While on this point also I would be most unwilling to raise any
difficulty in the way of establishing the new Professorship, I
must hold mysell at liberty to claim the full proportion of fees to
which I am legally entitled, in case 1t should unfortunately hap-
sen that no amicable arrangement can be made; and you will
understand that in the meantime I do not authorise any alteration



¢ liii )

in the distribution of the fees. I sincerely hope that, with your
kind assistance, and that of the Board, it may not be necessar
to submit either of the questions which have arisen to the Visi-
tors; and repeating the assurance that I am ready to make any
reasonable sacrifice to avoid such a course, which, however, I
must take if no other remains,

I remain, my dear Dr. Toleken, with much respect,
Yours very faithfully,

B. M‘Dowsr.

December 24, 1872,

My pear M‘Dower,—I enclose a Resolution passed to-day
by the Board.
Yours faithfully,

JoHN ToLEKEN,
Bexix. M<Dower, Esq., M. D.

Boarp MEeETING,
Decemler 24, 1872.

The Provost and Senior Fellows of Trinity College having
taken into consideration a communication from Benjamin
M:Dowel, M. D., Professor of Anatomy and Chirurgery, in
reference to his holding the office of Physician in the Whit-
worth Hospital, and being advised that his doing so is a viola-
tion of the Order, dated the 1st day of July, 1868, and also of
the conditions upon which he was elected to the said Professor-
ship on the 26th day of October last; it is this day ordered by
the Provost and Senior Fellows that the said Benjamin M<Dowel
do, within fourteen days from this date, December 24, 1872, re-
sign his appointment in the said Whitworth Hospital, and any
other Hospital in which he holds any appointment, except Sir
Patrick Dun’s Hospital ; and should he refuse or neglect to do
so within the time aforesaid, such measures shall be taken as
may be necessary to enforce comphance with this Order.

And it is further ordered that a copy of this Resolution be
communicated to Dr. MDowel.

Joun TorLEkEN, Registrar.
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PROCEEDINGS.

MONDAY, 3rp or FEBRUARY, 1873.
Tue Court sat at 11 o’Clock, a. .

Mpr. John H. Nunn, Solicitor to Trinity College, read the
Precept for the Visitation, of which the following is a copy :—

““ Whereas the Provost and Senior Fellows of the College
of the Holy and Undivided Trinity of Queen Elizabeth, near
Dublin, have ]:r}’ virtue, of the power in that behalf conferred
upon them by the Statutes of the College, called upon us, the
Right Honourable Sir Joseph Napier, Hmt Viee-Chancellor of
the University of Dublin (the Chancellor hemg absent), and the
Right Honourable and Most Rev. Richard Chevenix, Lord Arch-
bishop of Dublin, Visitors of the said College, to hold a Visita-
tion thereof:

“ Now we, the said Visitors of the said College, hereby give
Notice that we will visit the said College on -‘.IDHJ;L}", the 3rd
day of February next at the hour of 11 o’Clock in the forenoon
of said day, and we hereby require the Provost, Fellows, and
Scholars and other members of the said College to attend before
us, that we may inquire into all such questmns matters and con-
troversies as may be brought before us, and determine the same
accmdmg to the Laws and Statutes of the said College, and as
to justice and the well-being of the College shall appertmn

“In witness whereof we have hereunto subseribed our
names and titles of honour, this 25th day of January,
18785.

“ JosepH NAPIER,
Vice- Chancellor of the University,
“(The Chancellor being absent.)

¢ Ricaarp C. DusLin, Visitor.”
B
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Vice-Cuancerror,—This Visitation has been convened on
he request of the Board of the College. The letter of Request of
the Boardrefersto the Appesl thathasbeen lodged by Dr. M*Dowel,
and requests the Visitors to hold a General Visitation, so as to
enable them to determine the questions in dispute. I believe that
no notice of any other business except that in connexion with the
Appeal, has been given, so that it will not be necessary to order
“ g Call” of all the Members of the College., This Visitation has
been ordered, as subsidiary to the settlement of matters that might
happen to arise. The proper course will be, to open the J"Lppml
of Dr. M¢Dowel, and we shall be enabled to determine, as the
investigation proceeds, whether we shall interfere in reference to
any other business. The Appeal mainly arises under the Statute
applicable to the School of Physic; but if any matter should
arise that may so require, we shall use the powers we possess
under a General Visitation. 1 thought the question on the Appeal
might be disposed of without the formality of a General Visita-
tion, but occasion may arise [or using our full powers.

Dr. Ball—There is no questmn for your consideration, ex-
cept that which has been raised by Dr. M‘Dowel; and the
object of having a (zeneral Visitation was to convene those per-
sons who would have power to decide anything that might hap-

en to present itself for their ] mquuv

My, Butt, ). C.—The Petition of Dr. M¢Dowel, for whom I
appear, -::mnphms of an order or admonition made by the Board
upon the 24th December, 1872; he has stated that this is an
admonition under the 40th of George 11I. The Board ap-
pear to say that it is not an admonition, but an order, and that,
therefore, the Appeal given by the Statute does not lie. An ad-
monition is the first stcp to a removal, and an Appeal is given by
the Statute against that admonition. DBut even if 1t be not an
admonition, iI'il; is an order, it is in the power of the Visitors,
under their general authority, to examine into its validity ; and
this would, in any event, be by far the most convenient course ;
for 1f 1t1s treated as an order, the Boeard, to enforce it, would bl.-
obliged to resort to an admonition, An Appeal 1dm1tte&|y lies
qrramst that admonition ; and on that Appeal Dr. M*Dowel could
contest the validity of the order. This was probably one of the
reasons that induced the Board of Trinity College to ask for a
General Visitation. It seems, therefore, unnecessary to deter-
mine whether this be an admonition or an order. If it be an
admonition, we appeal against it under the Statute; if an order,
to the ordinary jurisdiction of the Visitors. Upon the 24th
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December, 1872, the Board made the order upon Dr. M<Dowel
to resign his office in the Whitworth Hospital; he treats this as
an admonition ; the Statute gives the Appeal against an admoni-
tion; the Board are dispnseﬁ to regard it as an order; the effect
of disobedience would be that admonition, and the Appeal would
come against 1t; but under a General Visitation, the Visitors
could direct Dr. M¢Dowel to obey the order, or they could can-
cel it, if it were an improper order. Therefore, we are nd of
any technical objection; and whether it is an order or an admo-
_ nition, the propriety of the rule may be considered, and you, as
a domestic tribunal, can determine whether Dr. M‘Dowel shall
discontinue his attendance at the Whitworth Hospital. 1t is, as
I have said, probable that this consideration iInfluenced the
Board to ask for a General Visitation, so that you will have Dr.
M:Dowel before you, and you will thus be enabled to make an
order that shall prove most conducive to the interests of the
College. This makes every thing plain, and removes all tech-
nical points. The question, therefore is, have the Board the

ower to insist upon Dr. M:Dowel withdrawing from the Whit-
worth Hospital? If they have, of course he must resign, or
obey the order, but the Visitors may decide that the Board
had not any power to make such an order. The facts of the
case are uncontroverted. Dr. M‘Dowel was originally appointed
Professor of Anatomy and Chirurgery upon the death of Dr.
Harrison. ‘

Vice-CravcerLor.— Do you contend that, independently of
the Act of 40 Geo. 111., we have jurisdiction to inquire into the
matter ?

My, Buti.—1 think so. If the order can be made by the
Board, regulating the duty of the Professor, the Visitors, consi-
dering the peculiar nature of this domestic tribunal, have the
power to come to a decision on the subject; atall events, I shall
say on behalf of Dr. M‘Dowel, that whatever may be the con-
clusion at which you arrive, he is prepared to abide by it. If it
be an admonition under the Statute, we have a Statutable Ap-
peal; but independently of this, the Visitors may investigate
anything that may be going wrong in the Institution; and if
they find that one of the Professorsis disobeying the order of the
Board, they can require him to obey that order, and this decree
would be followed by an admonition ; but what I mean to urge
is, that the Visitorial authority would be convoked and brought
nto DPE]'H[iDI! at a much more convenient stage than in any other
way, 1t brought into activity before the Professor was made
subject to contumacy ; and I thinkit would be more respectful to
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the Board that this should be treated as an inquiry, whether the
order was such as should have been made, all parties being read
to submit to the Visitorial authority. In the year 1858 the Univer-
sity Professorship of Anatomy and Chirurgery having become
vacant by the death of Dr. Harrison, Dr. M*Dowel was elected to
the office; he held the appointment of Physician to the Rich-
mond, Whitworth, and Hardwicke Hospitals, and was a Clinical
Lecturm there, ﬂnd likewise gave Medical Clinical instruction
in Sir Patrick Dun’s Husp:tul These things he put forward in
his statement to the Board on making the applmalmn as a strong
recommendation for nominating him to the office he sought. In
1865, on the expiration of his first period of office, Dr. M<Dowel
was re-appointed Professor.

Vice-CnancELLoR.—He was ‘¢ continued” in office. There
1s a difference between being continued and re-elected.

My. Butt.—There 1s so. He was re-appointed ; there was
not a new election. So matters remained till the year 1868. I
do not know whether it will be necessary for me to trouble you
with matters in reference to complaints that he had not attended
irf h%s?capacity of Clinieal Instructor at Sir Patrick Dun’s Hos-

ital !
¥ Vice-CHaxceLLor.—It 13 desirable that this matter should
be cleared up; but it 1s not relevant to the present inquiry.

Myr. Buitt—1It is the interest and the duty of Dr. M¢Dowel
that everything relating to his conduet and position should be
before the Visitors. At the same time I may observe, that his
supercession upon a former occasion as Clinical Lecturer at the
Richmond Hospital does not affect him in future; unless the
Board interfere to prevent him from lecturing, he gan on; but
1t would be far better that the Visitors should now intimate to
him an opinion as to what he should do in this putmular, as to
his continuing to receive the fees for giving Clinieal instruction
in Sir Patrick Dun’s Hospital. As to this matter he is quite
ready to abide even by a statement of what the opinion of the
Visitors 1s on the subject.

Dr. Ball—It 1s better now to inquire into the other parts of
the case. The real point has reference to the re-disposition of
the Fees. The Statute regulates that he must go to the Hospital.
The two matters of d1ﬂ‘cult}r in the case are, the rule in reference
to the Whitworth Hospital and the re-disposition of the Fees.
The other matter can be arranged.

M. Butt.—This matter about Sir Patrick Dun's Hospital
involves curious questions, and I would be glad that they were
before the Visitors; I am desirous that the whole case shall be
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before them. Dr. M‘Dowel has no reason to shrink from any
inquiry ; and he feels, as I do, that there is no tribunal which 1s
better fitted than the Visitors, being a mixed Court, combining
legal knowledge with the characteristics of a domestie tribunal,
to decide these questions. The first point to which we have to
direct our attention is, to the Resolutions entered into by the
Board on the 1st of February, 1868, while Dr. M:Dowel was
a Medical Officer of the Richmond Hospital, which office he
held from 1846, for life The Resolutions are as follow:—
““ Resolved—That in future no University Professor in the
School of Physic shall be allowed to hold an appointment as Me-
dical Officer to any Clinical Hospital, other than that of Siv
Patrick Dun’s. N.B.—This rule not to affect existing inte-
rests.” It was printed * existing arrangements.”

Vice-CuancerLor.—It 1s so in the ¢ University Calendar.”

Mr. Butt.—I do not think it will make any difference; but
there 1s a mistake as to this matter ; 1t will not, however, affect
the case cne way or the other. On the 14th October, 1872, the
Professorship became vacant. There is no doubt that before
that time the Board had caused an advertisement to be inserted
in a great number of newspapers, giving notice in accordance
with the Act of Parliament, that the Professorship would be-
come vacant on a certain day. In that notice the emoluments
and advantages of the Professorship are enumerated; and the
Board also set forth that ‘ By a Resolution of the Provost and
Senior Fellows, no University Professor in the School of Physic
can hold an appointment as Medical Officer to any Clinical
Hospital, other than that of Sir Patrick Dun.”” They gave Dr.
I'.'I‘I]))nwel the notice. I need not go minutely through the facts:
there was at the end ofthis a statement that ** a preference would
be given in the election to those who would agree to give up
their private practice,” g

Vice-CuaNceLLOR.— This notification is not in any paper
that 18 before us.

Mr. Butt.—It was 1n the  Medical Gazette,” and to some
other of the notices 1t was also annexed.

Vice-CuavciELLor.—That would be very wrong.

Dr. Battersby.—Nothing in the case will turn upon it?

My, Butt.—1I think not. Dr. M‘Dowel, in his application,
protested against this, and said that it would be an injurious
thing to the Professorship to act upon such a narrow principle.

Dy. Ball—He wrote an able letter on the subject to the
Board.
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Vice-CuancerLor,—This passage has not been printed in
the * Gazette.”

My, Butt.—No; it has not.

Dy. Ball—I do not believe that this notification was con-
tained in any advertisement emanating from the College.

Mr. Butt.—1t was, _

Dr. Ball.—It was in a Medical Journal; but I do not know
whether it was or was not in the advertisement,

My. Buft.—1 had in my hand this morning a Medical Jour-
nal, which contained an advertisement at the foot of which this
announcement appears.

Vice-CuanceELLor.—I do not think that anything will turn
upon this matter.

My, Butt.—Except that the fact furnishes a good test as to
the legality of the electors being influenced by anything but the
qualifications of the candidate. The Board might say, * We
elected you upon the faith of your giving up your private prac-
tice.”  We say, ¢ The Statute binds you not to give preference
to any one; and this circumstance may be a test to decide the
legality of this matter. There are two ways in which this reso-
lution might come before you; one that it is a positive, legal
resolution, binding upon Dr. M‘Dowel ; the other, thatitisa con-
tract, and that having been elected upon the faith of it, he should
observe it. There is not a shadow of ground for saying that
there was a contract. The Resolution does not take the form of
a contract, but in the notice there is this intimation—¢ A pre-
ference will be given to those who give up their private practice.”
If Dr. M<Dowel said that he was willing to comply with this
proposition, this might amount to a contract. KEven 1f this were
g0, although it could not be enforced by his removal from the
office, we should like to know from the Visitors, whether Dr,
M¢Dowel was bound to act on this as an honourable engagement ?

It will be necessary for me to go back to the history of the
School of Physic in Dublin. That School, connected as it 1s
with the University, is not however exclusively a University
Institution. It is partly attached to that University, and partly
to Sir Patrick Dun’s Hospital; and even in speaking of that
Hospital, we are falling almost into a mistake, Eecuuse the ori-
ginal Institution, according to the founder’s will, was to be a
School of Physie, and to it an Hospital was attached to supply
Clinical instruction to the Students. The Statute that gives a
complete history of the Professorships of Sir Patrick Dun, is
an Act of the Irish Parliament, the 25th of Geo. III., ch. 42.
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It is the first Statute that unites the College with the School of
Physic. There had been three Lecturers in Trinity College.
I have not been able to trace how these first began. They are
the Lectureships of Anatomy and Surgery, Chemistry and
Botany. The Statute begins by reciting, “ W hereas an Act was
made 1n this Kingdom in the 21st year of his late Majesty King
George II., entitled *An Act for Vacating of the office of the
ng s Professor of Physic in Dublin, upon the death or surrender
of the present King’s Professor, and for erecting tluee Professor-
ships of Physie in ‘the said City instead thereof’” This was an
Act relating to Sir Patrick Dun’s Hospital. The history of the
early Institution of the School of Physic will be found in docu-
ments compiled and printed by the University Press in the year
1867. The record begins with the will of Sir Patrick Dun.
That will i1s dated the 24th of June, 1713. IHe left several sums
of money, secured by a deed bearing date the 8th of June, 1704.
In that deed there are the words, I declare that it is my desire
and intention to make provision for one or two Professors of
Physie, to read Public Bectures, and make Public Anatomical
Dissections of the several parts of human bodies or bodies of other
animals; to read Lectures of Osteology, Bandage and Operations
of Chirurgery; to read Botanic Lectuies, demonstrate Plants pub-
licly,and toread Public Lectures on Materia Jfﬂhm forthe instruc-
tion of Students of Physie, Surgeryand Pharmacy.” Then comesa
Charter granted in_the second year of the reign of George I.,
constituting the Professor ¢ the King’s Professor of Physm in
the City of Dublin.” An Act pa=sed in the 15th year of {morge
II. (1741), ¢ An Act for vacating the office of the King’s Pro-
fessor of Physic in Dublin, upon the death or surrender of the
present King’s Professor, and for erecting three Professorships
of Physic in the said city instead thercol.” In this are recited
the deed and will of Sir Patrick Dun, the Charter, and a great
many other things; and the Statute then goes on to say—*And
whereas some of the branches of Physic appointed by the said
Sir Patrick Dun in his aforesaid recited deed or instrument, foc
subjects of the said Prolessors’ Lectures, are now treated :::-F n
Lectures instituted in Trinity College, Dublin, since the death
of the said Sir Patrick Dun, so that the good and charitable
intentions of the said Sir Patrick D un, for providing for the
instruction of Students of Physie, Surgery and Pharmacy,
will be more effectually answered, and the public good more
promoted, by dividing on the next vacancy on the death or sur-
render of the said Dr. James Grattan, the said King’s Professor-
ship of Physic in the City of Dubhn into three Professorships,
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viz.: a Professorship of the Theory and Iractice of Physic, a
Professorship of Surgery and Midwifery, and a Pr ofessorship of
Ancient and Modern Pharmacy, and the Maferi it Medica ; but
this alteration canrnot be accomplished without the aid and
assistance of an Act of Parliament. Wherefore, at the humble
suit ::-f the said President of the King and Quee:.s College of
Physicians in Ireland, and of Dr. James Grattan, King’s Pro-
fessor of Physic in the City of Dublin.” All this was to be in
connexion with the College: the Professors were simply upon
the foundation of Sir Patrick Dun.  Up to that time there is no
such thing as a School of Physie, combined of the Professors of
the College and the Pr ofessors of Sir Patrick Dun’s. There is
a hint of 1t, and 1t 1s not improbable that between that period
and the Btatute of 1785, there was, by a vuluumr} arrangement,
come connexion bctwecn the Lecturers in the College and the
Professors of Sir Patrick Dun; that 1s, that the same S tudenia at-
tended the Lectures; however, we have not any means of know-
ing, if there were such a connexion, that it was recognized by
Statutable enactment. In the mternim, Acts of Parliament were
passed, enabling the trustees of Sir Pﬂnck Dun to have an
llﬂsplt‘ll for the {leiwm}' of Clinical Lectures. ‘Then comes the
Act of 1785, though it was repealed by the 40th of George
IIL. ch. 84 (a.p. 1800), and I read this more for its history than
anything else. It begins by reciting the Act of the 15th George
Il., and then enacts that instead of three Professorships, four
Pml’essm% of Medicine, Materia Medica, Pharmacy, and Natural
History, shall be appmnted These four Professors were un-
connected with the Uﬂllege the_}r were not University Professors,
but were connected with Sir Patrick Dun’s Hu»pltu] The
University, however, had a voice in nominating a certain number
of Lecturers,

Vice-CHANCELLOR. —Th::j,r had not any duties to discharge
in College.

?ﬁ- H::ft —They had duties in the School of Phw-m. which

by the Act, connected with the College. The 8th section
of the Act 1s as follows:—* And whereas, three Lectureships
have been, many years since, established in the University of this
kingdom ﬂ::rr the teaching of Anatomy and ﬁl.'l'l“-fETJ., Chemistry
and Botany, be it enacted by the authority aforesmid, that there
shall be three Professors in the Unwers,m,' of this 1{111"{10':]‘1, which
shall be called ¢ Unwcmt}r Professors:’ that is to say, a Professor
of Anatomy and Surgery, a Professor of Chemistry, and a Pro-
fessor of H::-hny, which said Uuwmslt}r Professors shall have
perpetual continuance and succession, and shall be elected in the
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manner, for the time, and subject to the regulations hercinafter
mentioned.”

Vice-CuanceLLoR.—Does not that section constitute them a
Corporation ?

[r. Butt.—That occurred to me also; they were to have a
perpetual succession, and be elected, and subject to certain
regulations. Three University Professors were elected by the
Provost and Senior Fellows of the College; the Professors of Sir
Patrick Dun’s were eclected by a mixed bﬂdv, chosen by the
Callege of Physicians and lnmt:,r' College, and these had power
to regulatc the duties of the King’s Professor.

Vice-CraxceErLor.—It was to be a kind of joint manage-
ment.

My. Butt—Though the College of Physcians could act on
the election, the Board of Trinity College could regulate the
Professorship with them, and, in either case, there was an appeal
from the adjudication.

Mr. G. Fitzgibbon.—The Visitors made the necessary regu-
lations.

My. Butt.—If the College objected to the appointment of the
four King’s Professors who were on the foundation of Sir Patrick
Dun, there was an appeal; still it established a joint system
of management, each body having a veto upon the acts of the
other. Now cnmc thc]r duties. We must now turn to the 40th
George III. ch. A provision having been made for the
salary of the l\mu s Pn}f't:- ssor, the 4th section goes on to say,
¢ It shall and may 7 be lawful for the President and Fellows of the
said College of Physicians, with the consent of the Chancellor of
Trinity College, or, in his absence, the Vice-Chancellor, the
Archbishop of Dublm the Provost of Trinity College, &ec.,
apply a sum not exr:m:dmrr £150, out of the said annual surplua
as ground rent for a lot of gmund on which an Hospital, wherein
Clinical Lectures shall be given, may be erected, and also to
apply the residue of the said surplus (after certain payments) to
the building of such Hospital.” So that you will perceive I was
correct in $Eatmg that Sir Patrick Dun’s Hospital was established
as an adjunct to the School of Physic, contemplated by his will,
and that the school gradually grew till, from one Professor, the
number was augmented to four, and these four Professors were
associated with the complete School of Physic. It was to be
a complete school, and was united into an Institution of these
dimensions, by the Statutes of 1741, 1785, and 1800, bringing
the Professors of Trinity Colleze and the King’s Professors upon
the foundation of Sir Patrick Dun, seven Professors in all con-

C
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stituting the School of Physie. The 11th section of the 40th
George III. is to the following effect:— And be it enacted,
by the authority aforesaid, that the said King's Professors and
their successors shall read and give Clinical Lectures upon the
patients in the said Hospital, at least two days in each week
during every Session, without any further allowance for the same,
out of the issues and profits of the said Sir Patrick Dun’s, than
their aforesaid yearly salaries of £100 each; and that the said
King's Professors and the University Professors, hereinafter men-
tioned, shall read such Lectures during the space of three months,
in alternate succession as has been heretofore practised, or in such
other order as they shall agree upon amongst themselves; and
that every pupil who shall attend the said Lectures shall pay to
the Professor whose Lectures he shall attend the sum of three
guineas for each three months’ course of Lectures,” This is the
duty imposed upon seven Professors—to give Clinical Lectures,
in rotation, in Sir Patrick Dun’s Hospital, and to receive a fee
of three guineas from each Student, and with this fee the College
has no right to interfere, it being a Statutable fee, Then comes
the 21st section, which confers the power of continuing the Pro-
fessor. The general opinion has been, that the continuance of
the Professor in the office, without calling upon new candidates
to offer themselves, can be exercised once only in the instance of
each Professor. So that Dr. M*Dowel, having been re-appointed
in 1865, he could not be re-appointed without competition in
1872. This would turn upon a very curious point; it 1s not very
important, because the Board have not done 1t, but the provision
I have read from the other Statute is re-enacted. Then comes
the 28th section :—* And be it enacted, by the authority aforesaid,
that if any Professor shall wilfully negleet to perform the duty
of his Professorship, it shall and may be lawful to and for the
electors of the King’s Professors, in case of the said Professors,
and to and for the Provost and Senior Fellows of Trinity College,
Dublin, in case of the University Professors, to admonish the
sald Professors, and, in case of obstinate neglect of duty after
such admonition, to deprive the said Professor of his Professor-
ghip.”  Then follows the 29th section :—* Provided always, and
be 1t enacted, by the authority aforesaid, that it shall and may be
lawful, to and for any Professor so ordered, as aforesaid, to be
admonished or deprived, to appeal in the case of any of the I{ing’s
Professors, to the Visitors of the College of Physicians, or any
two of them; and in the case of'any of the University Professors, to
the Visitors of Trinity College, Dublin, as the case may happen,
which said appeal shall be lodged in one week alter the said
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order for admonition or depriving: and it shall and may be law-
ful for the said Visitors respectively to aftirm or reverse the said
order,and, on hearing such appeal, to examine witnesses upon oath,
which oath the said Visitors respectively are hereby empowered
to administer.” This 1s a Statutable appeal, given against ad-
monition and deprivation, It was clearly necessary toinsert this
section. If the Statute gave the Board a power to dismiss a
Professor, and excluded the general power of the Visitors, it might
work injustice. They exercised Statutable functions conferred
upon them by the Act; against this the Act annexes a right of
appeal, but it does not take away the right ofthe Visitors to their
general control of the Institution. This has been treated as an
admonition, but I do not think that assuch it ean be maintained,
because what is spoken of in the Act is the wilful neglect to
perform the duties of the Professorship; this would be, in the
present ecase, a forced construetion, unless it can be shown that
the order made it a part of the duty of Dr, M‘Dowel to resign
his position at the Richmond Hospital.

Vice-CuaxcELLOR.——As a University Professor, simpliciter,
lie is subject to the order of the Board, but otherwise, you say,
1t comes under the Statute.

My. Buft.—We are submitting to your jurisdiction, as gene-
ral Visitors—and treating this asan order, we want to see whether
the Board had the power to muke such an order ? The 30th
section of the Act is very curious. It is of importance to show
that the School of Physie was recognized by both Institutions,
and consisted of Professors of the College of Physicians and Pro-
fessors of the University, each being subject to the authority
of its own body. I wish now to call attention to a clause
which appears to me to be very important. The 20th section runs
thus:—* And be it enacted, by the authority aforesaid, that
the said Professorships of the Institutes of Medicine, of the Prac-
tice of Medicine, of the Materia Medica and Pharmacy, and of
Midwifery, on the foundation of Sir Patrick Dun, shall be open
to persons of all nations, professing their faith in Christ, and the
suld Professorships of the University of Dublin, to Protestants of
all nations, provided they shall have taken Medical Degrees, or
shall have obtained a license to practise from the said College of
Physicians, in consequence of a festimonium under the seal of
Trinity College, Dublin.® This 1s a declaration that the
Professorships shall be open—-one office open to all Christians,
qualified in a certain way, the other to all Protestants ; and
one of our objections to the order of the Board is, that it
limits the number of eligible persons, contrary to the express
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directions of the Act of Parliament, and at variance with the
general principles of law., A by-law of a Corporation, limiting
the number of persons eligible to office by Charter, i1s bad. You
are familiar with the principle. We had it discussed before the
Vice-Chancellor, and the College of Physicians, on the occasion
ol another visitation; but the Statute itself’ is enough for me.
The Statute declares that the Professorshipsshallbe open generally.
This principle has been extended by a Statute, passed in the
year 1867 (30th Vie. ¢. 9, 5. 1). The following is the enactment
[reads passage]. Our first objection to the rule of the Doard
15, that it 1s equivalent to saying that any person obtaining
a Chinical Lectureship in any Hospital but Sir Patrick Dun’s,
is disqualified. This is the real eflect of the rule; it i1s the
same as if it were said, “No one holding a Clinical office in
Duablin, except in Sir Patrick Dun’s Hospital, shall be eli%rible,
until he resigns.” Now this could only be done by Legislative
enactment. Such a prohibition would, I think, be against the
letter of the law ; it would clearly be against the spirt, and, if
I am right, the rule is wrong, because 1t limits the number of
those persons who are eligible as candidates for the office, and
this is contrary to the spint of the law. 1t is clearly so in a case
of contract, if this case is taken as a matter of contract—that is,
the Board say, * We will not elect any man unless he engages to
resien the office””  Is it not an evasion to say that unless a man
undertakes to resign an oflice he will not be elected ? Is it not an
act of disability, made upon the authority of the Board of Trinit
College, and 1n opposition to the express words of the Act of
Parliament?

Dr. Barrerspy.—Suppose they said that they would not elect
any one to the office unless he resided within a mile of the
College?

My, Butt.—1 would take it so. Suppose they said that their
Professor should reside within a mile, if they thought it necessary
for the discharge of the duties of the office, they might make the
distance less. The real test is, does the rule relate to the conduct
of the Professor as Professor? The Board might make arule that
he should be in attendance each day, or from six in the morning,
subject, of course, to the control of the Visitors, and their opinion
as to whether such an attendance was or was not reasonable.
Suppose they declared that they would not elect a married man
to be a Professor, nor any one who had £300 a year; they might
do so just as well as to say the candidate should forfeit his private
practice. The real test of the propriety of the rule is, does it
affect the conduct of the Professor ¢ -
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Vice-CuanceLLorR.—Part of your argument would apply to
the 26th section of the 40th of Gm;frc the Third.

My, Butt.—The 206th section gives power to the two bodies
to make rules to regulate the conduct of the King’s and Univer-
sity’s Professors, provided * they shall not be inconsistent with
any of the clauses or directions contained in the Act of Parlia-
ment.” If the rule could be at all maintained, 1t would be under
that section alone. This section gives a power to regulate the
conduct of the Professors, but it means their conduect in their
Professorships. If the power to make rules were general in 1its
application, they might say, as I have already remarked, that a
candidate who 1s a married man, or who will not attend church
upon a Sunday, would not be cleLtuI. There should be a limit
to the construction of the rule; and the only quesl,ion in the case
18, does the rule come within the qpmt nf'the Aet of Parliament?
Can 1t be said that a rule requiring a person to resign one ap-
pointment as a condition to his being elected to another, is within
the Statute ? Could the Board make a rule that a Fellow should
not hold a living outside of Dublin 1f the Statutes of the College
did not prnluint it? Could they do so indireetly by stating that
they would not elect to a Fellowship any candidate who would
not pledge himself never to take such a lwmg ? The real mean-
ing of the provision of the Act of Parliament is, that the conduct
to be regulated by the rule is conduct in his office. It is
plain that the College of Physicians may object to the rule made;
and surely this shows that it must relate to the conduct of the
party in his Professorship. 'To apply a test, whether the holding
of the office in the Whitworth Hospital 1s compat:blu with the
discharge of his duties as a Clinical Professor 1 Sir Patnick
Dun’s Hospital, let an order be made that the medical gentleman
shall attend at an “hour which will elash with his duties at the
Whitworth. If he does not, and cannot do this, and the rule is
that he must do this, he is guilty of neglect of duty if he does
not attend at the hour named. There is not any power in the
Board tc limit the elass of persons who shall be eligible, where
the Statute declares that the oflice shall be open to persons of all
nations. Suppose the candidate were a Jew, and the Board
made a rule that an}r person who would not work upon a Satur-
day should not be elected to the office, would or would not such

a rule be contrary to law 7 L:\Lludmg all persons who, from
theu eminence in their profession, are best qualified to be selected
as teachers 1n medical schools, would be at once to throw these
important Professorships into inferior and unsuitable hands.
Suppose the Board went further, and said, that no man who was
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Physician to Her Majesty the Queen should be elected to the office
—unless you adopt the simple test, is such an office calculated
to interfere with the due discharge of the duties of the Professor-
ship—there would not be any limit to their power. If it were
the case ol a surgeon who was required to be at all times in
attendance at the Hnsplml or the case of a party who was living
two or three miles away, I can conceive that the body would
have such a power; but, in the present instance, no such power
can exist,

Vice-CuaxcerLor.—Suppose the framers of the rule were of
cnpmmn that it would conduce to the more efficient dlschmge ol
the duties of the I’rofessorship, would that justify them in mak-
ing the rule?

My. Butt,—Not, unless it really did so.

Vice-Cuaxcerror.—They have full power whenever there
has been a neglect of duty.

Mr, Butt.—1s not this a sufficient test?

Vice-ChuancerLoR.—You do not admit that they could
proceed upon any theory of their own ?

My, Butt.—Noj; the matter must be tried upon the question
of fact, whether, in point of fact, it would do so.

Vice-Cuancerror.—He might neglect his duties in other
places, while he discharged them in the College ; and it is to this
matter that the Board are to look, and see that he duly discharges
the trust reposed in him.

My, Butt.—1 wounld not go the length of saying that the
Board could not interfere if there were anything connected with
an office held by him, that would be inconsistent with the due
discharge of his duties in the College ; but there 1s no charge
that 1t has interfered with his attention to his office there. A
man may give Lectures in three places on the same {la}r, and
each of the Lectures may be a very good one. The proposition
comes simply to this, * Sic vulc}, sic Jubuﬂ sit pro ratione volun-
tas.”” Lok at the 21st section of the Aet, with the oath of the
elector attached—* I do swear that 1 will, to the best of my
judgment and opinion, and without fuvour, partiality, or preju-
dice, vote for such Candidate for the vacant Profos ﬂorahips as
shall appear to me to be the best qualified for the same.” What
13 the meaning of this “ qualification?”” It 1s not the Professor
13 qualified bjr any mbm ary rule. It is not like the case of Sir
Patrick Dun, who, in his deed, desired that, if qualified, a pre-
ference mmht be given to tlmﬂc who were lineally descended
from certain relatives, whom he specified, and after that to the
best qualified, without any exception; and the Board are bound
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by the Statute to g_llwe effect to this preference. How can the
say that they would give the preference to a candidate who is
prepared to resign his private practice ? ‘Ihe oath that I have
read shows that the duty of the authorities of the College was to

elect the best qualified persons. His ability to discharge the
duties committed to him 1s the matter for their 1‘.:011'-.111{.1ut10|1‘
and unless there is something incompatible with his duty, arsing
from the office outside the College, no objection can be taken t.l_‘n
him as regards his office in the Lullewe. I am bound to meet
this, not only as a rule, but as a condition 1mpﬂ-ed upon the
candidate before the Llectmn The Board, in their Answer,
say—"* The said Provost and Senior Fellows, when they c]ectml
the Petitioner to the smid Professorship, believed that he would
comply with and acquiesce in the terms and conditions set forth
in the sald advertisement, and 1n the said resolutions of the 24th
October, 1872 ; and they would not have elected him to the said
office if they knew or believed that he would not cnm]ﬂy there-
with.” They had no right to impose such a restriction; they
were bound to elect the person who was best qualified to dis-
charge the duties of thé office. [The learned Counsel here
handed to the Umu*l: a copy of the Medical Press, referred to by
him in the opening of his ftddmns, in which he stated the words
were conjoined with the notice of election to the office of Pro-
fessor, conveyed by the advertisement, namely, that *“ a preference
would be given to any candidate who gave up his private
practice.”” This notice was likewise, he said, in all the Irish
papers].

Dy. Ball—Itis well to=ay that Dr. M*Dowel, in his answer
to Mr. Toleken’s letter of the 22nd June, 1872, intimating to
him that the Professorship of Anatomy would become vacant in
October, gives a very fair reason for not relinquishing his pri-
vate practice. The Board do not appear to have insisted upon
the condition alluded to; they considered the letter was a very
able one, and admitted the force of the arguments contained in
it—that eminent and experienced men would be deterred from
offering themselves as candidates for the office, if they were re-
siir.ictml as regards private practice if elected to the Professor-
ship.

I}lﬁ- Butt—Treating this as a warning given before the elec-
tion, for the purpose of deterring candidates from accepting the
n,ﬁce, it shows the length to which such a proceeding :m;ﬂht be
carried. If they had a right to make the rule, could they, I
would ask, prohibit a man from taking private practice?

Dr. Barrerssy.—It would be a different thing if the legality
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of the rule were disputed; but if the Board had the power to
make a rule that a person who holds an oflice in the Whitworth
Hospital shall not be elected to the College Professorship, is it
not a more rational thing to declare that he shall not continue
his private practice, it he is elected?

Mr, Butt.—I merely test the leneth to which such a rule
might be carried. 1 know that the Board, as at present consti-
tuted, would be incapable of perverting the rule, to the gratifi-
cation of private and personal feelings ; but suppose there were
men upon the Board who felt that Dr. M‘Dowel was the man of
all others who would be chosen by the Doard, unless some rule
could be devised which would have the effect of excluding him,
and accordingly a rule was made that was calculated to have
this effect.—1 mention this to show how it is possible to frame a
rule by means of which the very best men in a profession may
be excluded, and that it may be made an instrument of jobbery,
or the frustration of justice and public advantage; but the Sta-
tute has done this; 1t has guarded against any such mischievous
tendency, it has prescribed the nature of the disqualification,
go that no private arrangement of the Board could legally ex-
clude any man, if he were capable of discharging the duties of
his office; and so long as he can discharge lus duties, the Board
cannot introduce any rule to render him disqualified.

Dr. Barrerssy.—It is no part of the rule; it is merely a

suggestion.
Dyr. Ball.—1t intimates that the Board entertain this view.
My, Butt.—1 use the argument merely to show the dangerous

extent to which the rule may be pushed; for if you allow private
feelings to influence the Board in framing rules, they may frame
rules which shall have the effect of excluding some men who are
most competent to fill the office.

Vice-Cnancerror.—No doubt, the best qualified man 1s to
be elected.

My. Butt.—It would come to this. If you decide that the
law 1s binding upon Dr. M‘Dowel, he must surrender his office
at the Whitworth Hospital, or be brought before you for con-
tumacy. It is idle to say that there would not be a power in
the Visitors to remove him from the oflice, therefore this 15 a
binding law. ILet us see how 1t stands. Taking 1t to be law,
and assuming it to be a law made after the election, it is not to
regulate the conduct of my client. We offer the evidence of
the most distinguished men in the medical profession, that the
rule, so far from serving the office of the Professorship, will
have a most injurious effect upon it, because 1t will exclude
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practitioners who are most fitted for the office. The Professor-
ship lasts only seven years. You could scarcely ask a medical
man to attend without giving him remuneration. I take it that
Dr. M¢Dowel has been elected, and is bound to obey legal
rules; but the rule in the present case is an illegal one, and
therqure he is not bound to ebey it. Is he, I would ask, bound
in any way to obey it? Is he in honour bound to do so? The
rule made in 1868 is a strict one:—* Resolved, That in future
no University Professor in the School of Physic shall be allowed
to hold an appointment as medical officer to any Clinical Hos-
pital other than that of Sir Patrick Dun. N. B.—This rule not
to affect existing arrangements.” 'This was the Resolution that
was read by Dr. M‘Dowel. He then offered himself as a candidate.
The Board were aware that he held an office in the Whitworth
Hospital ; and would it not have been more fair and candid on
the part of the Board to intimate to him that they could not re-
elect him unless he resigned that office ?

Vice-Cuaxcernor.—Are the words in the © Gazette ?”

My, Butt.—The notice i1s in the ** Gazette.,”” "Lhere is no
reservation of ‘ existing interests.” He had at the time the
idea that the Board would reappoint him without a new election.

Vice-Cuancerror.—They have dropped in the advertise-
ment the words ¢ existing interests.”

Myr. Buft.—They refer to the old Resolution of the Board;
and Dr. M‘Dowel would naturally look to the ** University Ca-
lendar,” and find out the Resolution in which the words © exist-
ing interests’ were omitted. What i1s the meaning of the words
“in future”? Must they not mean future elections?

Vice-CrancELLorR.—The question is, whether the Resolu-
tion has a retrospective application.

My. Butt.—They say it has not; then it is to apply only to
a future election ?

Dr. BarrersBY.—There must be a new appointment at the
expiration of the seven years; the previous estate of Dr. M*Dowel
only lasted for that period.

Mr. Butt.—They make a rule whieh applies only to a future
election; it is not to affect existing interests. Might it not have
been an intimation to Dr. M¢Dowel that he was not to be affected
by the Resolution because he had existing interests, and that
there was an inchoate proceeding leading to his reappointment
without a re-election? Was he not at liberty to say that the rule
did not affect him? A correspondence on this very point takes
place. Dr. M<Dowel comments upon the proposition that he

D
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should withdraw from private practice; he does not comment
upon the office in the Whitworth Hospital. . There is no objee-
tion to that at the time on the part of the Board. What is the
obligation upon him? I would say that in truth there is not
any ohlluauon because the Board were quite aware that he had
the office in Lhe Whitworth Hospital. If they intended to make
the retaining of that office a disqualification of Dr. M‘Dowel,
they should have said to him, “ You must bear in mind that, if
re-elected, you must surrender the Whitworth Hospital.,” The
election was to take place on the 19th of October, 1872; upon
that day they adjourned, and upon the 24th thw changed the
emoluments of the Pr :}IEasmﬂhlp The emoluments were clerwul
from three sources—in form from four: first there was a salary de-
rived from the University (under the Statute); then there were
fees received from the pupils, which were also under the Statute,
and they could not be applied to any other purpose. After the
notice the fees were changed; after the notice they had not any
right to change the fees, as the emoluments offered might in a
great measure influence the inclinations of candidates. Itis a
curious thing, that in the interim between the first and second
day, when they elected Dr. M*Dowel, and before they passed
the Resolution, the Registrar inquired what emoluments were
derived by Dr. M¢Dowel from the Whitworth Hospital; and as
1t was expected that he would retain the Hospital, the other fees
were altered so as to amount to about the same thing,

Vice-Cuancerror.—DBut they did not alter the terms of the
notice in any essential point. Were they to do so, it might avoid
the election.

Mr. Butt here referred to the * University Calendar.” The
Professor was entitled to a salary from the University, then to
fees payable by the pupils. The Board could regulate the
amount; but whatever they fixed as fees, Dr. M Dowel was en-
titled to receive. He next received under the Statute three
ruineas from each Student for Clinical Lectures in Sir Patrick
Dun’s Hospital ; after the original Institution ; there was, in addi-
tion to the fees for lectures, a further fee for dissection. There
were fees incidental to the Professorship, but he had to pay sums
out of this amount—the expenses of the School. This course of
procedure continued up to the year 1865, when there was a new
arrangement, about the time of the second election. It was then
arranged ¢ that the Senior Demonstrator should be appmnted
Umvmtlt}r Anatumlst, continuing to assist the Professor in the
School, and receive one-half nf'the surplus of the fees; and this
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arrangement continued until the 1st of February, 1868, during
which period the University Professor and the Uummtjr Ana-
tomist collected the fees, paid the salaries and expenses, and
divided the surplus between them.” The Board at this time,
instead of having a Demonstrator entirely under the control of
the Professor of Anatomy, revived an old office, and the fees of
the Dissecting Schools were placed partly under the control of
the officer so elected, instead of, as formerly, under the control of
the Professor. The legality of this proceeding 1s one of the ques-
tions which the Visitors will be called upon to decide. On the
1st of February, 1868, the Board passed the following IResolu-
rton—1st. Resolved, that Dr. Bennett (the University Anatomist),
be authorized to receive the fees for dissection, and lodge them
in Bank to the credit of the Bursar, who will undertake the dis-
tribution of the same. 2nd. Resolved, that in future no University
Professor in the School of Physic shall be allowed to hold an ap-
pointment as medical officer to any Clinical Hospital other than
that of Sir Patrick Dun. N, B. i
interests,”

Vice-Cuascerror.—Did the Board alter the terms of the
notice in any way prejudicial to the Petitioner, whose rights are
measured by the 40th of George I11.7

Mr. Butt.—They state in their notice (2nd July, 1872),
what the emoluments are to be. It will be said that hy this he
was left at the merey of the Provost and Senior Fellows of Tri-
nity College; Lut a man who came pursuant to that notice to be
clected w mlld naturally turn to the Resolution of the 1st of Feb-
ruary, 1868, where the existing interests of parties were re-
garded. 'lhen comes the creation on the 24th of October, 1872,
of a Professorship of Comparative Anatomy. This was done
without the fact having been communicated to any one of the
candidates. How far this resolution might be inconsistent with
a previous notice 1s, I think, not very important for me to con-
sider : but here is a new office created. A Professor of Compa-
rative Anatomy, not an Anatomist, is to be elected. He has not
any duties in the Dissecting Room; yet half of the fees of that
Anatomical School are tD be ;_rwen to him, fees preuoualj,r
receivable by the Professor of Anatomy alone. We must,
considering whether this was a legal appropriation of the fee:a,
back to the 40th of Geo. 111.; and further, to the 15th of Geu.
II. The Resolution of the Board, dated 24th October, 1872,
‘“ That a Professorship of Comparative Anatomy be created, the
Professorship to be partly endowed from the fees of the Dissect-




ing-room,” was submitted to the Visitors on the 26th of Octo-
ber, 1872, and this was the decree made by the Board and the
Visitors:—** Whereas, by Letters Patent granted by Her Most
Gracious Majesty, Queen Victoria, in the eighteenth year of her
reign, power is given to the Provost and Senior Fellows, with
the consent of the Visitors, to found new Professorships, and to
assign salaries to the Professors; and whereas, 1t is expedient
that further provision should be made for the teaching of Com-

arative Anatomy in the College, it is hereby declared that
there be established in Trimity College a Professorship of Com-
parative Anatomy.” Ifthis were in an Act of Parliament, it would
show that a legislative provision was necessary to deprive a man
of his rights, I have some difficulty in pressing this matter upon
this tribunal; but it is consonant with reason and law that a
provision enabling a Board to remove a man, and deprive him of
rights previously enjoyed, should be done by law. Is the taking
away the fees of an oflice a violation of the spirit of the Statutes?
Go back to the Act (the 25th of Geo. 111., ch. 42), ¢ An Act
for the establishing a Complete School of Physic in this
kingdom.” This Act appeints four Professors on the foundation
of Sir Patrick Dun, and three Professors of Trinity College;
one of these officers is a Professor of Anatomy—a teacher of
Anatomy. Nobody can teach Anatomy without dissection. The
power over the Dissucting-rﬂum was essential to the dischargﬂ
of his duties, and his character as a Professor of Anatomy. It
cannot be put under the head of * Comparative Anatomy,”
unless cats and dogs are to be raised to the dignity of human
subjects. Some persons certainly are so enamoured of the lower
animals as to place them on a level with humanity ; but the old
Irish Act of Parliament did not so dispose of and classify cats
and dogs [alaugh.] Acting in the spirit in which the Statutes
were framed, the Professor of Anatomy should have the right to
regulate every thing connected with the subject, and if a portion
of the fees of the Dissecting-room are taken away, they are di-
verted from the purpose for which they were designed—instrue-
tion in Anatomy—and they belong to the Professor.

Vice-Cuancerror.— You do not dispute the power of the
Board to regulate the fees?

Mr. Butt—No; but regulating unreasonable fees, and fees
that are against the spirit of the Act, is a very different thing
from giving them to another person. The Board have not any
right to apply the fees to any purpose but to compensate the
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Professor of Anatomy. They may regulate the amount to be
paid, but they cannot misappropriate the fees,

Vice-Cuaxcerror.—The words are ** that the fees of the
Dissecting-room, heretofore receivable by the Professor of Ana-
tomy and Chirurgery, shall be divided equally between the two
FProfessors.”

Myr. Butt.—It is illegal if the fees are applied to any purpose
but that of the Professor of Anatomy.

Vice-CHaNceELLoR.— You contend that the Board had not
any right to give any portion of the fees to a Professor of Com-
parative Anatomy.

My, Butt.—Certainly not. The 33rd section of the 40th of
George IlI. is as follows :—* Be it enacted, by the authority
aforesaid, that it shall and may be lawful to and for the said
several Professors, to charge reasonable fees, to be paid by all
such persons as attend the respective Lectures, except the Clini-
cal Lectures, the fees for which have been already provided for;
the said fees to be paid on admission, and to be from time to
time regulated in respect to Sir Patrick Dun’s Professors, by
the President and College of Physicians; and in respect to
the said University  Professors, by the Provost and Senior Fel-
lows of Trinity College, Dublin.” If these fees fall within the
section, an order appropriating them to any other purpose is
illegal ; if they do not fall within the terms, yet appropriating
them to any other purpose is contrary to the spuit of the Sta-
tutes. Observe, the power of l'egulutiun 15 not to the appropria-
tion of the fees, but the Professors are to charge them.

Vice-CravceELLor — What is meant is the regulation of the
amount of the fees.

Myp. Butt—What was done formerly? The Professor had
full power over the School of Anatomy. He took fees from the
pupils. The fees for the Lectures and Anatomy were kept
separate, and out of the fees received for dissection the Professor
paid the Demonstrator, and also paid for the subjects. These
fees were as much belonging to the Professorship as were the
fees received for the Lectures; and the fees for dissection were
really fees for teaching Anatomy. Then, what the Board first
did was, by the Resolution of 1863, they said, that half of the
money should go to maintain a Demonstrator, Dr, Bennett, whom
they called a University Anatomist, I say a Demonstrator.

Dr. Barrerspy —The College have drawn a distinction be-
tween dissecting and demonstrating.

My, Butt.—Their case 1s: We bwlt the Disswting-mﬂm



We Lave power to do what we like with it. It dues noi belong
to the Professor of Anatomy, and we can give 1t to any one we
please. We have a right to apply the fees just as we like. 1
have endeavoured to show, within the letter of the Statute, that,
in reazon and truth, this 1s an invasion of the rights of the Pm-
fessor of Anatomy, and that it is most unjust to take the fees from
him and divide them with another. If it comes within the letter
of the Act, it clearly is illegal; but see now whether the disposal
of these fees 1s not contrary to the spirit and meaning of the
15th of George III.: * Whereas by said deed, he (the said Sir
P. Dun) among other things, declared it to be his desire
and intention to make provision for one or two Professors of
Physic, il the maintenance should prove sufficient, to read
public Lectures and make public anatomical dissections of the
several parts of human body or bodies of other animals, &e.”
This 1s plainly an indication that the dissections were incidental
to the fees of the Professor of Anatomy in the College. Then
comes the question, Is dissection an essential part of Anatomy?
If 1t 15, what right have the Board to take the fees from the Pro-
fessor and appropriate a share of them to the Professor of Com-
parative Anatomy? If they establish a department for the
dissection of the lower animals they may sustain it by fees, but
though there is a power to institute new Professorships, they are
not Professors of the School of Physic which 1s approved of by
the Statute. They cannot make a new Professor in the School
of Physic. If that be =0, and it is intended tlut the Professor of
Anatomy should charge fees, disscet, and charge fees to the
pupils, 1s it not a mis clppmpnatmn of tilDEL fees from the School
of 1‘h}~'~*|¢, of which Anatomy is a substantial part, 1s it not a
violation of law to apply those fees to any other purpose ? They
are taken altogether from the School of Plu sie, which is contrary
to law. It nnuht- be desirable to have a PP rofessorship of Com-
parative ﬁmmm}' ; but il the Board desired to take away from
the School of Physic a thing which by Statute properly belongs
to 1t, they should have obtained an Act of Farlmn{,nt There-
fore the College are bound, whatever fees they receive for the
maintenance of the School of Physic, to apply them to the
carrying out of that purpose, and to none other. This School of
Physic has its privileges, it entitles men to a Degree.  There is
a trust to maintain this School of Physie efliciently, and out of
all the funds they get by keeping it up. It is intended that it
shall be a complete School of Physic, and that the practice and
study of Anatomy shall be a part of it. Have the Board a right
to take away from the Anatomical Department any of the fees?
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The Professor of Auatmm’ delivered eighteen Lectures upon
Comparative Anatomy. The Board took away from him this
duty, and imposed the duty upon the Professor of Comparative
Anatomy.

Vice-CuanceELLor.—Has not the Prolessor of Anatomy
been relieved [rom the duties incidental to the office of a Lec-
turer upon Comparative Anatomy ?

Mr. Butt.—Yes; they have taken off part of his work, and
taken away part of his fees.

Vice-CnaxcerLor.— Might not the Doard lower the fees?

Mr. Butt.— Yes.

Vice-Cuancerror.—And give them to the other Professor,
who relieved him of a portion of the work?

Mr. Buit. —No; the fees are diverted from their legitimate
application—the dissection of human bodies.

Vice-CuancerLor.—It was part of the Professor of Ana-
tomy's duty to lecture upon Comparative Anatomy; he is relieved
from that part. and might not then the fees be reduced?

My, Butt.—The School of Physic is complete ; every one of
the Professors is subject to the College of Physicians ; they have
a right to complain ‘that the Board have introduced a new Pro-
fess 015]11;) of Comparative Anatomy, as being outside the School
of Physic. My contention is, that the School of Physic is by
Statute a complete School ; it was not surely a University insti-
tution, nor purely an institution of the College of Physicians ;
but the Aet said, that certain Professors of the University shall
belong to that numbcr of Professors, and one of these was the
Professor of Anatomy. Some were University Professors, some
were Professors of the Coellege of Physicians. They were consti-
tuted by the Statute ; they got Statutable fees; they had a right
to charge reasonable fees for Leclmes, the power was =u]grct
to a modified restraint upon its exercise. A broad distinction
18 drawn between the School of Physic and any Professor who 1s
not of their School; and my argument is, that everything
attached to the E:clmnr:rl of Physie, all the fees that were receiv ed,

should lawfully go to the maintenance of the School of Physic;
and the work required for the furtherance of that School devolv ed
solely upon its Professors, and its fees could not be devoted to
the maintenance of any other Professor.

Dr. BarreErsey.—1 agree that everything that belongs to a
complete School of Physic cannot be diverted from that purpose;
but I cannot see when a modern Institution—the dissection
department—has been created, that the Board are disentitled to
appropriate fees to the maintenance of that new Institution.
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My, Butt.—Disseetions take place there.

Dr. Barrerssy. —There may be dissections by the Surgeon
who attends Sir Patrick Dun’s.  There is nnt]nnn’ to prevent
him from dissecting, and the College having anuther Professor
by whom t]lsﬁemlml 15 also ecarried on,

Mr. Dutt,—There was a Dissecting-room in College, and that
1s recognized by the 15th Geo. II.: ¢ “And whereas some of the
hranchus of Physic appointed by the said Sir Patrick Dun, in
his aforesaid recited deed or instrument, for subjects of the said
Prafessor’s Lectures are now treated of in Lectures, instituted in
Trinmity CUHEITE Dublin, since the death of the said Sir Patrick
Dun, s=o t]lat the good and charitable intentions of the said Sir
Patrick Dun, in PI."{J'I-I{].IH"' for the instruction of students of
Physie, Surgery, and Pharmacy, will be more effectually an.
swered,and the public o crood more promoted, by Lhw.-u]m:r{m thenext
vacancy, on the death or surrender of the said Dr. James Gl'lttan,
the said Iunn' s l’r‘uhmﬂﬁﬂhlp of Physiein the c-1r_1,r of Dublin into
three memsnr"npa. &e.  The Legislature, in carrying into
effect the trusts of Sir Patrick Dun, omitted any provision
from his foundation for a Professor of Anatomy, because they
said this want was provided for by a Lectureship in Trinity
Colleze ; they looked to the Lecturer to carry out the intentions
of the donor, under the Statute. When we come to the Statute
of 1785, the Lecturer is elevated into a Professor of Anatomy ;
and they say they had executed the trusts of Sir Patrick L’Iun,
because, though they had not applied all his money to constitute
all the l’m[e-"-smqlnpw he desired, 1t was because they pmwded
for evm}l;hmg he required, in a common School of le sie, one
thing being to have public Lectures and public anatomical in-
struction.  There is a trust imposed upon the College by Sir
Patrick Dun to see that this is carried out in the School of
Physie, and they admit this Trust, because the Professor of
Anatomy does the duty. If this be so, and fees are given for
di=sections, whereby a part of the trusts of Sir I‘atrlLk Dun
are carried out, the Fees should be paid to the Professor, and in
answering the greater efliciency of the School, a trust has been
fastened on the Board.

Dz, Bavrersey.—The University are not precluded from
nominating another Professor.

M. Butt.—Provided they do not take away the Fees charged
by the Professor in the School of Physic, and allowed by the
33rd section of the 40th of Geo. 1II. He had a power of charg-
ing reasonable Fees. The first attempt to interfere with his
Fees was in the vear 1865, when the Board declared that half

—
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of them should be given to the Anatomist; and in 1868 they
further trench upon the privileges he enjoyed, by requiring that
the fees received for dissections should be lodged in the Bank
to the credit of the Bursar, but the fees were still applied for
Anatomical purposes; in the year 1872, they made an allo-
cation of fees, not for the purpose of dissection, nor for the
promotion of the School of Physie, or anything that was under
the control of the Professor, but for the endowment of a Professor-
ship of Comparative Anatomy. Would they be justified in remov-
ing the Dissection-room ? It is essential to the Professor of
Anatomy that this Dissection-room should be maintained—and
it has been so recognized under the foundation of Sir Patrick
Dun, and by the 15th of Geo. II., which assumed that the
intentions of the donor had been carried into effect by ‘the
establishment of Lecturers.

Vice-CuaxcerLor.— Was the Dissection-room in existence
from the beginning ?

Mr. Butt.—The 25th of (Geo. I1I. sec. 8, converted the
Lectureship into a Professorship of Anatomy. There never was
a Dissection-room in the University except that which was
under the control of the Professor of Anatomy. The Lecturer
of Anatomy is made by the Act of 1785 a Professor in the
Joint School of Physie. Surely he was made a Professor, with
the control from that time forward of the Dissection-room; and
this is doubly manifest when we find that one of the things to
be carried out in furtherance of the wishes of Sir Patrick Dun,
was a Course of Public Dissections ; and is it to be said that the
Legislature instituted a School of Physic, without making a
provision for the carrying into effect this part of the will of Sir
Patrick Dun? They have diverted the fund he left—they
made an Hospital, why ? because they have said, “We are
not disappointing the intention of the testator; we find it
carried into effect by another body, and we fulfil the intention of
the testator by throwing that other Lody into a Joint School of
Physic.” Otherwise they could not have diverted a penny of
the money to the maintenance of an Hospital. We shall asso-
ciate the University Professors with the Professors of the College
of Physicians, The deed of Sir Patrick Dun is curious. The
Statute reciting it says, that the said Sir Patrick Dun, amongst
other things, declared “ it to be his desire and intention to make
provision for one or two Professors of Physie.,” It was in fulfil-
ment of this that the Professor in Surgery gave eighteen
Lectures in Comparative Anatomy. It 1s, no doubt, a mistake
in the printed documents to state that one of the duties of the

E
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Professor shall be to read Lectures in ¢ Astrology.” I suppose
that what i3 meant is ‘“ Osteology.” Here is the will of Sir
Patrick Dun, to have Lectures npon Cmnparative Anatomy and
Dissection. The Legislature divert this bequest—they make
other provisions, but upon the express understanding that what
the testator desired has been provided for. They say, we find
a Lecturer in the College who has a Dissection-room, a Lec-
turer upon Surgery—we make him a Professor, and place him in
the Joint School of Physic, and bestow upon him certain advan-
tages, therefore we have fulfilled the intentions of Sir Patrick
Dun, and carried out his view, because the Professorship is con-
nected with the College of Physicians, Is it fair, if the Board
lower the Professor, diminish his office by removing a pertion of
his fees, and institute a new Professorship independent of the Col-
lege of Physicians,over whose conduect that College has not gotany
control? They have taken away the Lectures, and they might
enter to-morrow and say, we will institute a new Professorship,
take away the Dissection-room, and make the School indepen-
dent of the College of Physicians. They have not any right to
do this. The intention of the framers of the Statute was to
establish a Joint School of Physic—a kind of amphibious cre-
ation—half representing the College of Physicians, half the
University of Dublin. I wish that some of our modern Acts of
Parliament were so well drawn as has been done in these Sta-
tutes. Is it not a violation of the law, and contrary to the in-
tention of the testator, to take away the fees of the Professor?
They may cut down or regulate the fees. Iam sure they would
not gﬂ this to punish a Professor whom they disliked ; but they
have not any right to allocate the fees paid for the purposes of
Anatomy, and apply them to carry out any other object but the
School of Physic. They have not any power to deprive him,
nor relieve him, of his duty, because they had become virtually
trustees to execute the will of Sir Patrick Dun. This is all
that I think I can urge upon the question of Fees. Can it be
gaid that the notice of the 24th of October, 1872, was a contract ?
Would not any person who found that the fees had been mis-
appropriated to a Professorship of Comparative Anatomy have
reason to complain ? Would he not be justified in contending
that it was unjust to give a portion of the fees previously
received by the Professor of Anatomy, to a Professor of Com-

arative Anatomy newly appointed? The emoluments of the
%mfes&or depended upon the number of pupils by whom the
Statutable fee was paid.  Everything that diminished the
efficiency of the Dissection-room diminished his interest in the
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Institution, and he had a right to say he understood it was a
regulation that the fees should be paid to a party who was under
his control. I am not sure it was the best thing that the Board
could have domne, but it was one thing to say to a Professor,
“Yeu must appoint a Demonstrator and pay him a certain
income.”” If the Professor were, if I may use the expression,
starving in an Anatomy Room ]J-:y" not providing a sufficient
supply of subjects, the Board might insist upon a proper number
of those subjects bunw provided, but these are things within the
Dissection-room. Within the obligation of Sir Patrick Dun’s
will, in providing instruction in Anatomical Dissection and
Cumpmmwe Anatomy, and within the School of Physie, jointly,
in the Cullege of Physicians and the Unwmmt}r of Dublin.
When they wander out of their legitimate duty, they might as
well give the fees intended for a Professor of Anatomy to a
Professor of Political Economy, because the essential condition
of doing that, in order to fulfil the intention of Sir Patrick Dun,
is, that it should all be carried on within the Establishment of a
cmnp!eta School of Physie, the Professors of which are defined.

Vice-CuaxceLron.—Suppose Dr. M‘Dowel had been elected
to the office, could they, after the office had been accepted, alter
the fees?

Mr. Butt.—They might possibly say, we find that sufficient
remuneration for the Demonstrator has not been provided, and
we shall oblige you to give more; but it does not come within
the scope of their autlmrlt}' to misappropriate the fees, :md lace
them entirely out of his control. To divert the fund from the
trusts, and the Joint School of Physie, is the act to which I object,
though the Board might make rules and regulations. They
might as well devote the fees to the endowment of a church.
First, I say, even upon an agreement with Dr. M‘Dowel, the
Board have not any right to act as they have done. Secondly,
that within their trust they cannot do it; it is an attempt to
apply to a Professorship, which does not belong to the School of
Physie, fees that properly hehmg to a Professor who 1s connected
wuh that School. The question 1s, was there a contract? If so,
have not the Board altered that contract? If they say that Dr.
M:Dowel was bound to give up his office at the Whitworth
Hospital, they were not justified in interfering with his fees.
I have shown that they inquired into the amount that he would
lose by the new arrangement, and they found that they were
subtracting what was equﬂlent mthe income from the Whitworth
Hospital. This proves that the Board intended that he should
retain the Whitworth Hospital, and they re-elect him to the Pro-
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fessorshiip. I say that a contract of this kind would be illegal.
The Board had not any right to make it; and I contend that Dr.
M:Dowel was justified in preqeutmir himself for re-election, and
then disputing the legality of the proceeding adopted by the
Board in reference to his office and his fees. The notice does
not put the acceptance of the office upon contract. There should
have been a notice that any person holding another office would
be expected to resign it, and should sign a declaration. The
Board do not do this. The words are distinet from anything
like a contract. If the Board want to turn it from the statement
of a rule to a contract, they should have bound Dr. M¢Dowel to
say that he submitted to 1t.

Vice-CoaxcerLor.—Ile accepted the office on the terms
specified.

My, Butt—This is what 1 deny. They should have gone
further than merely passing a Resolution.. There are a number
of cases in which a person who is told of the existence of a rule
in reference to an office, disputes its legality, Suppose the
electors said that a person should not practise at the Bar, and
he disputed their right to impose such arule. Suppose there were
arule of the Lnrpmauun, prohibitingthe Recorder from practising
at the Bar, he might set them at defiance. It hasnot been put, in
this case,as a condition. T hey say that noman can hold the office.
They did not ask Dr. M:Dowel to give up the Whitworth Hos-
pital, nor did they intimate to him let they required him to give
1t up; then, again we haveit, that the al teration in the fees in the
College was measured according to the fees in the Hospital.
Would you send lim to a new election? or ask him to resign,
when the result would be a new election? It comes back to this:
Is the stipulation or rule warranted by the Statute, and within
the power of the Board to make it? If it be, he must submit,
and will then consider whether he shall give up his place or
resign his Professorship. 1If you come to the conclusion that the
Board should elect the bu_'-t qualified man, I contend that Dr,
M¢Dowel is this person. No complaint for the non-discharge of
duty has been preferred against him—the Medical Schools have
prospered under him—no Lh.‘i]"ﬂ has been brought against him
of neglect at l.ectures, or of not having been in the DIS‘-EGUHE—
room at the time required; any idea of such a nature has been
completely negatived— —dispozed of in the most conclusive manner,
by the strong fact in the case, that after fourteen years’ GEL‘!.I]'J"IHGH
of the office, he was thought to be so competent that he should be
re-elected—and this, notwithstanding the allegation that he had
not attended Sir Patrick Dun’s Hospital as he should have done,
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Vice-CuancELLoR.—Weeannot at presnt enter into the merits
or demerits of Dr. M¢Dowel, in the performance of his duties.

Dr. Ball—The seven years’ time in which that oceurred hav-
ing expired; what have we to say to the matter?

Vice CiancerLor.—It does not properly apply here. If we
think it to be our duty to give a suggestion to the Board we shall
do so, but at present I do not think we should enter into this
discussion.

My, Butt.—This 13 at an end. Dr. M¢Dowel returns to his
duty as Clinical Lecturer. I wish to show you that he has
not been made, by Statute, Surgeon to Sir Patrick Dun’s
Hospital.

Vice-CHaNCELLOR.—He neglﬂcted to deliver Lectures,

My, Butt.—We must assume that the Board re-elected him
under a strong sense of his qualifications, because the fact of his
h;i,ving ceased to deliver lectures in Sir Patrick Dun’s [Impilul
was against him. Thisis a strong proof of his quull[icatwns

Vice-CHancELLOR.—It elears away all difficulty in that
respect.

Mr. Butt.—In the Answer of the Board they say that in many
I].Dbiﬂl.ﬂlg the system of allowing Medical Huf-upltnl teachers to
hold }IPPGIHLTELI]H in more than one Cliniecal Hus:utﬂl m Dublin
at the same time was detrimental to the interests of the establish-
ment. They put it upon the ground of being 1113[111:;-113 to
the students, and then that it was detrimental to the interests of
a School. The proprietor of a School of Medicine might say
that a Professor should not : accept an engagement in another
Hﬂ-pltﬂl as the manager of a ‘| heatre mt:r]ll; prohibit an actor
from performing in another company. That might be a ground
for saying that the Professor should not engage in another place;
but here the Professor has not neglected h13 {Iuty, and the Board
need not take a narrow ground, unworthy of a University with
such prestige as 1t has achieved in its Medical Schools—a reputa-
tion as great in thisas it has acquired in other departments; and so
long as their Professor has discharged his duties satisfactorily,
they need not fear his being mmected with another Hospital.
J.!‘LL_‘,F might as well say that a man should not be a graduate of
any other University.

Vice-Cuancerror.—If the gtﬂtl‘ltﬂ 1s the foundation upon
which the rule ean be ==11ppc:rterfl, it is the same thing as if the
rule were embodied in the Statute; but, on the contrary, if the
power to make it has not been so given, the rule 1s not opera-
tive.

Mr. Butt.—On both points I have urged, and on every part
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Anatomy.

Vice-Cuancirror.—There 1s a technical difficulty in the
way, but we need nct consider it.  He has not made the decla-
ration of office before admission. He cannot claim a right if he
has not been legally admitted.

Dir. Ball.—We are not discussing merely the individual right
of Dr. M:Dowel, but the propriety of the Resolution, no matter
who has been appointed Professcr. This is not an action to
recover fees, but to consider the propriety of the act of the Board,
in distributing the fees, no matter who may happen to be the
Professor.

My. Butt.—We contend that the Visitors should decree that
the fees belong to the Professor of Anatomy ; that the Professor
of Comparative Anatomy has not any right to them; that such
a disposition of them is not justified by anything within the Sta-
tute, and that if it ever were within the Statute, the proceeding
would be most prejudicial to the interests of the University.

Dr. Ball—Under the Statute there is a body—the College of
Physiciane—authorized to inquire into the utility and public
favour of the office, and 1if they approve of it, no one else has a
right to interpose. :

Vice-Caancerror.—Do you propose to call evidence as to
the rule?

My, G. Fitzgibbon, Q.(C.—Yes; in order to show that such
a rule would not be advantageous to the office.

Vice-Cnancerror.—If 1t has been authorized by the Statute,
it is the same as if 1t were embodied in it.

My, Fitzgibbon.—No such rule can come under the Statute,
nor is it necessary for the carrying out of its provisions,

Vice-Cuaxcerror,—If the Statute gives the power, the rule
15 virtually within it.

Mr. Fitzgibbon.—The Statute gives a power to make rules
which will be for the benefit of the Professorship—reasonable
rules. The Board cannot go beyond their powers; and we will
show that the rule in the present case does not come within the
category, because it is not for the benefit of the Professorship.

Dr. Barrersey.—I do not think that such evidence is ad-
missible.

Mr. Fitzgibbon.—Then we shall first examine into other
matters.
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Benjamin George M Dowel, Esq., M. D., examined by IMr.
Fitzgibbon, Q. C\.:—

Do you remember becoming a candidate in August, 1858,
for the office of Professor of Anatomy and Chirurgery? I do.—
‘Was that the first time at which you applied for the office? It
was.— At that time did you hold an office connected with the
House of Industry ? I did, for twelve years previously.—What
was the office? Professor to the Whitworth and Hardwicke
Hospital.—When were you appointed? In April, 1846.—Is
that an office for life? Yes.—Do you still hold that office? I do.
— What are your duties in connexion with that Hospital 7 The de-
livery of Clinical Lectures.—At what time do you deliver these
Lectures? Month about, with four other physicians. In alter-
nate months? Two months in the year.—That is to say, there
are four physicians who deliver Lectures in alternate months? Yes,
—How many months are you so engaged ? Two ; and then I have
the charge of a certain number of bodies during the whole year,
—Of how many bodies have you the charge ? T'he number varies
from forty to forty-five..—Then your duties as a Teacher in the
Whitworth Hospital extend only to two months, and you likewise
have attendance upon a certain number of patients throughout
the year? Yes.— What length of time do the Clinical Lectures
take? Alternate days—three days in the week, each day, the
lecture occupying about one hour and a-half—Have the hours
of attendance at the Whitworth Hospital clashed with your
attendance in the College? (Question objected to).

Mr. Fitzqgibbon.—The rule in its terms does not regulate the
conduct of the Professor. It might become a rule regulating his
conduct, 1f it were incompatible with the performance of hisduties.

Vice-CHANCELLOR.— You must extend it to all cases that
might arise; and ifthe prohibition of a man from holding another
office can be considered within the Statute as regulating his con-
duct, there 1s an end to the matter.

Mr. Fitzgibbon.— If the question is to be discussed in this
way, we do not want the evidence.

?ICE-CH.&NCELLOR.—IFt}[e _Legislature, in giving the power,
left it to the College of Physicians and the Board, where they
agreed, to make a regulation affecting the conduct of the Pro-
fessor—anything that in their judgment would conduce to the
more efficient discharge of his duties —if the words could be said
to embrace that, they left them to consider what would be a pru-
dent rule ; butif the true meaning is, that it is to be a regulation
for the internal management of the Institution, in reference to
matters purely intramural, this is the limited sense in which the
rule can be applied. You can only have the extended sense upon
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the ground that those who had the power to frame the rule be-
lieved that it would most conduce to the efficient fI]SCIlEiI‘"G of the
duties of the office; but I do not understand how our ]udgment
upon this point is tcr be affected by the Dlraunon of others. Some
persons might think that a man’s whole tlme slmuid be given to
the Professorship, while others, whose opinion was of equal
weight, might think that it would be more advantageous that he
should have a more enlarged experience from a greater 1'ange of
duties, provided, in point of fact, it did not interfere with the due
dlscharge of his professional duties; but the Statute gives him no
power; there is a power to appeal to the Visitors; where the}r
agree, the Statute gives no power of appeal ; and where they gwe
an express appeal from one Body to the Visitors of the other, that
would negative an 1m;ﬂmd appr:.s.] where the two Hcdles agreed,

M. I*Hzgtb&un —There 15 an express appeal given to every
Professor who 1s :::]nrgcd with neglect. Making the rule 1s tan-
tamount to statmg that it shall be one of the {11[!:1:35 of the Pro-
fessor to resign the Whitworth Hospital. There clearly being
the power in the Visitors to consider this, it turns round to the
question—whether there is or is not this rule?

Vice-Cuascerror.— Whether it is a legal rule?

My, Fitzgibbon.—It is only by evidence you can show that it
regulates the conduct of the Professor, namely, by showing that
his usefulness would be affected by his huldmtr both offices a,t the
same time. The Board say, “T he;,v believe that such a plurality
of offices as 1s involved in the same medical officer, holding at
the same time similar appointments in different [-Iﬂspitai:a, 18 most
injurious to the interests of the Hospitals and of the patients and
pupils attending each Hospital,” This is the proposition which
we believe to be utterly unfounded, and we have a large body of
evidence to prove that there is no foundation whatever for the
allegation. We are at liberty to show that such a rule would be
injurious. The duties of the office are subject to the control of
the Visitors, and the question is whether it really is a dut

Dr. Barrerspy.—It could not be made a duty, uu{ess 1t
applies to all offices; unless the rule could be extended, under
circumstances that would show that Dr. M¢Dowel was never
delayed in the discharge of his duties, the rule cannot be ex-
tended at all,

My, Fitzgibbon.— Although it has not touched the duty ?

Vice-CuaxcerrLor.— I suppose those who made the rule
t]wught it would illdii‘ﬁ:}tl}' aftect 1t.

Dr. BarrErspy.—Unless it could be extended upon general
princiclimies, without particular interference, it could not be ex-
tended at all.
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My. Butt.—First, under the Statute, they can make rules
regulating the conduct of the Professor; this might apply to any
part of the conduct that might affect the Professorship, and
this might be for the Court to determine upon the validity of the
rule. There is another view; we cannot say that the whole
control of the University over its Professors has been taken
away; and suppose they justify, not upon the Statute, but the
general right of control. Is that given up?

Dr. Ball.—1 go upon the Statute.

My, Butt—.[‘hen, if we can show the rule to be unreason-
able, would we not have a right to object 7 The College of
Physicians would not have any power to objeet, unless they had
a statutable power ; but independently of that power, any
Professor may object to a rule which affects himself, as we do
here—first we can show the result, and that it is an improper
power exercised by the Visitors.

Vice-CaaxcrrLor.—I do not remember a like easze in which
evidence was admitted of this geneml character.

My, Butt—As to regulating the conduct of parties, suppose
they could show that the two offices were inconsistent, would
they be entitled to 'say, this is a rule regulating his candhps
If th;;}f acted upon a complete discretion, and threw down their
rule:

Vice-Cuaxcerror.—If thev put the rule upon an inherent
power, and not upon the SmtutL but here they proceed upon
the Statute.

My, Butt. — This has been given up by Dr. Ball, but they say
although it does not in terms regulate his conduct it really did
regulate it.

Vice-Caavcerror.—It is for the Visitors to say whether
they will give the larger or more limited construction to the
power.

My. Butt.—If you limit it, there is an end to the case.

Vice-CuancerLor.—I do not see how the evidence could
possibly be admitted.

Dr. Barrersey.— It might be an unfair rule as regards Dr,
M:Dowel, because he mu_rht he able to attend fo the two offices;
but as a gener.xl rule, it is not to be decided by us.

My, Fitzgibbon.—We do not offer any evidence of opinion,
but the fact that to hold the two offices is beneficial to the Col-
lege, the pupils, and patients.

vIUE-L:[IAHCELLDH.—“'re have before us the fact that Dr,
M<Dowel has filled the offices for fourteen years.

-
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My, Fitzgibbon.—There is something we must examine as to
contract.

My. Butt.—If the rule is legal, I would advise Dr. M‘Dowel
to abide by it, and not stand upon the notice: if it be illegal, the
Board should not say he agreed to abide by it

Vice-CuancerLor.— Ifanything turns upon it, and evidence
in reference to it becomes necessary, we can consider it,

My. Butt.—1t would place the Board in a wrong position
were they to press a rule which they had not any right to make.

Dr. Barrerssy.—There must be two parties to a contract,

My. Fitzgibbon.—The contract is raised by the Answer.

Mr. Butt.—There 15 none.

Dy. Ball—1It is an element in the case that Dr. M¢Dowel
got fair notice.

My, Butt.—I am willing, on his behalf, to throw overboard
every thing that passed. If the Board had a right to make the
ru]e% shall submit to it, 1f it is within the Statute. If, upon
the other hand, 1t 1s not so, 1t should not be enforced. Let the
case be governed by the Statute entirely. They might say,
“admitting that we had no power to make the rule, still you
agreed to 1t, and took the Professorship subject to its condi-
tions.”

Dyr. Ball—The course pursued as to this matter was very un-
fair to the other candidates who were disposed to offer them-
selves., There was an express notice to all the public, that nobody
could obtain the office unless he resigned any other office that
he had. Is Dr. M‘Dowel the only person who is to escape from
this provision ? Others having received that notice were deterred
from coming forward. It is a very serious matter to other can-
didates whose interests may be involved in the transaction.

Vice-CraNCELLOR.—Suppose there is something dubious in
the notice, and a candidate gets the benefit of it, can he after-
wards repudiate it ?

My. Fitzgibbon.— It is right that I should read what has been
admitted by the Board themselves. ‘¢ We admit” (they say at
paragraph 23, page 7 of their Answer), * that the Petitioner
never, to our knowledge, information, or belief, conveyed or ex-
pressed, during his candidature, anfr intention of resigning his
office of Physician to the Hospitals; and we know not, and
therefore cannot say, whether he ever formed such an intention.
We also believe that no intimation upon the subject was con-
veyed to him by the electors.”” This is enough for us, as it
shows the manner in which he was elected.

My, Butt.—Would not this be a fair and desirable adjust-
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ment of the case—if we do not raise any question as to the
appropriation of the fees, let Dr. M¢Dowel retain the Whitworth
Hospital ?  If there be any mistake as to the fees, let us give up
the contention about them, and let the decision solely be upon
the legal right.

Dyr. Ball. —The decision of the Visitors will affect the Col-
lege of Physicians, if they have a similar rule.

My. Butt.—This would be determined by their own Visitors.
Is my proposition an unfair one? I am willing to consent to
the appropriation of the fees, take the fees during Dr. M‘Dowel’s
Professorship. Do not raise the question against him; let that
be decided hereafter.

Dyr. Ball—The fees have been given to Dr. Macalister, and
we must have a decision upon their legality.

My. Butt.—Let the question be, * Is this a legal order, and
had the Board of Trinity College authority for making it?”

My. Fitzgibbon.—The question is, to what points we shall
direct the evidence?

My. Butt.—The whole question turns upon the legality of
the proceeding. I deny its legality. There is the advertise-
ment. .

Dr. Ball.—The notice was published in the Gazette.

Mpr. Butt.—But suppose Dr. M*Dowel did not see 1t?

The dizcussion here terminated.

Dr. Ball, Q. C., M. P, for the Provost and Senior Fellows.

It appears desirable that I should, on behalf of the Board,
state the reasons which governed their proceedings. There are
two questions for consideration—first, whether Dr. M¢Dowel is
bound to give up the Whitworth Hospital; secondly, whether
if he be so bound, the Board can take from him a share and pro-
portion of the fees which he formerly received. He may have
to give up the Whitworth Hospital and not lose the fees, or be
able to retain that Hospital and give ulp the fees ?

The Professorship of Dr. M‘Dowel is an office created by a
Statute, under peculiar circumstances. The intention of that
Statute was to place this College and the College of Physicians
in connexion, as regards the Medical School of Dublin. The
Statute took advantage of certain previous provisions made by
Sir Patrick Dun towards the foungation of a School of Physie,
seized upon the property of Sir Patrick Dun, and aplil.icd itin a
particular manner; offices were created, not only in Trinity Col-
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lege, but in the College of Physicians, and incomes were given out
of the estate of Sir Patrick Dun for the purpose ol endowing the
offices. The 26th section of the 40 Geo. I1I. provides that the
Provost and Senior Fellows shall have power from time to time to
make rules and ordersto regulate the conduet of the Univ ersity Pro-
fessors. One matnutmn—unl} one—jas put upon this provision:

“ Provided always, that the said rules shall not be inconsistent
with any of the clauses or directions contained in the Act of
Parliament.” The next section has a provision which shows the
intention to have been, that each body should have a check
upon the other. The rules made by the Provost and Senior
Fellows are to be communicated to the President and Fellows of
the College of Physicians; and the rules made by the College of
Physicians are to be communicated to the Provost and Senior
Fellows. 'The 27th section meets the case of there being a dis-
agreement between these bodies, and provides that * if the Col-
]lgL of Physicians r.lmapflm'es of any of the rules and orders
made by the Provost and Senior Fellows, and redress shall not
be given in ten days after complaint thereof made to the said
Provost, &e., the said President or Vice-President and College
of 1"hysiciﬂn$ may prefer the complaint to the Visitors of Triuil::,r
(.;nlieue, Dublin; and in case the said Provost, &e., shall at any
time dlsapp:me of any of the said rules and orders so made, and
redress not given, the Provost, &ec., may prefer their complaing
to the Visitors of the said College of Physicians.” The Statute
intended that the power nfmqmrmn mto the rules of Trinity Col-
lege should be exercised by the College of Physicians, and the
rules of that College examined into b:,r the Provost of Trinity
College ; and if there were a disagreement, the referees were, in
the case of a complaint by the Col &% e of Physicians, the Visitors
of Trinity College; and if the cmnp]amt were made by the Uni-
versity, then the Vlsltnrs of the College of Physicians, The
Legislature had confidence that there was salety in the agreement
of both these great bodies—one having control over the educa-
tion of the youth of the country, the other created by Statute
to control and regulate the medical educatien of the country;
and they depended upon them in framing rules to import inte
them that which was consonant to prﬂprlet and justice. The
Legislature having this confidence in these ﬁodms, left the abso-
lute decision on controverted matters to the Visitors, in the event
of a disagreement between them. Now, if the rule 1s within
the scope of the Act, this meets the whole matter in dispute;
why, 1s 1t not within it to regulate the conduct of the University
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Professors? Is it not a very narrow construction to say that it
means merely that they ave to regulate the number of hours that
a Professor is to be in the Anatomical or Lecture-room ? If nothing
were intended but attention to mere petty details, could anything
be more absurd than to have the elaborate machinery in opera-
tion, to determine sume matter very insignificant in its character ?
The object of the Act clearly was, that each of the bodies should
be a check upon the other, and that when necessary, either body,
each being of equal importance and authority, should have a
voice in determining the question at issue ; but can it be doubted
that the duty of these bodies in these inquiries relates to the
conduct of the Professors? If the two bodies had decided that
Dr. MDowel should not be allowed to have private practice,
that Resolution would have been equally within the scope of their
authority. The rule of prohibiting private practice has been
put as a reductio ad absurdum. But the question of the wisdom
of a rule, and of its being infra vires, are quite distinct. That
rule might be unwise, but the Board had the power of making
it. It will not be denied that they could regulate the hours and
times of attendance. If they could to some extent, they could
for the entire. They might have said that he should attend in
the room from 9 o'clock in the morning untl 5 o'clock in the
evening, and that if he did not choose to do so, he should not be
elected to the office. The word “ conduet’ has reference to the
conduct and application of the time of the Professor, the direc-
tion and disposal of himself. Speaking, then, only of time and
attendance, 1t must be conceded that, having power to regulate
conduct, they had power to compel the most lengthened atten-
dance. The prohibition to hold a second Professorship in an
Hospital is a less important exercise of authority,—this total
monopoly of his time, and included within it,—since what they
could do indirectly they could legally do directly, and the time
might be so fixed to prevent the discharge of any other duty.
And this word “ conduct” is wide, and embraces within it a ru{e
against private practice or a second HusE,itul, seeing that these
are part of the conduet of himself by the Professor. If then the
rule prohibiting the holding office in a second Hospital be within
the statutable power, the only person or body entitled to com-
plain of it is the College of Physicians. No doubt, under the
Statute they could. But not only have the College of Physicians
not complained, but they have adopted a similar rule for their
Professors, that College being the statutory arbiter of the wisdom
of the rule. The Resolution of the Board of Trinity College
was passed on the 1st of February, 1368, ¢ that in future no Uni-



( 88 )

versity Professor in the School of Physic shall be allowed to
hold an appointment as medical officer to any Clinical Hospital
other than that of Sir Patrick Dun.” This rule was communi-
cated by the Registrar of Trinity College to the Registrar of the
College of Physicians. The President and Fellows of that Col-
lege approved of it, and in a few days afterwards made a similar
rule to regulate the conduct and duty of the King’s Professor.
The rules are in the same words; so that not only have the
College of Physicians, by its silence, and not objecting to the
rule framed by the Board of Trinity College, affirmed it, but
have evinced their approval of the wisdom and proIlJriet}r of the
rule, by enacting it themselves, to control and regulate the con-
duct of their own Professor.

Vice-CuancerLror.—DBut this leaves the question of power
untouched.

Dr. Ball—And brings the rule upon its trial, whether it is
a wise and reasonable rule or not? I show that the College of
Physicians, instead of objecting, have adopted the same rule, and
that the whole of the statutable power has been exercised, inas-
much as it is with the concurrence of both bodies that no rule
has been adopted. If the rule comes within the word * conduet,”
there is no examination allowed, nor jurisdiction now available, to
set the rule aside; if the College of Physicians complained of it, the
Visitors have the power to investigate it; but this they have not
done. If they do not complain, you, as Visitors, have no power
to inquire into a rule which is infra vires, and adopted with the
concurrence of both the bodies. It 1s to be borne 1n mind that
both rules make an exception in favour of Sir Patrick Dun’s
Hospital. The reason is plain. The Statute implies the duty
of the Professor attending the Hospital to lecture. He 1s con-
nected with Sir Patrick Dun’s Hospital by the Statute, and.all
the Professors are paid out of the property left by Sir Patrick
Dun. The two bodies—the University and College of Physicians
—have been put more in connexion with the source of emolument
and endowment than was either of the Institutions before the
Statute, and therefore the Statute gives the two bodies the power
when in combination, but not separately.

Vice-CuanceLLok.—Then yourview is, that our powers are
under the Statute ?

Dr. Bali.—Yes; and that even if you were to consider the
rule to be unreasonable, you could not set it aside, unless the
College of Physicians complained of it.

Vice-CuanceLLor.—Ilf made under the Statute, 1t 1s the
game as if it were embodied in the Statute
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My. Butt.—That is, whether the power to make it is in the
Statute.

Vice-CuancerLor.—The great question is, whether the rule
has been authorised ?

Dy. Ball.—This turns upon the word ‘ conduct.”

Vice-CaanceLLOR.—It must be subject to some restriction.

Dyr. Ball—It does not appear that there is any power of ex-
amination vested in the Visitors, except in this way:—'The rule
1s good because it comes within the word ¢ conduct.” Then the
two bodies have coneurred in the rule, and all that the Statute
requires has been done; but, suppose that it has not been done,
what right have you to interfere ?

Vice-CuancerrLor,—If this be so, what is it that brings us
here as Visitors?

Dr. Ball—1It is the question relative to the fees.

Vice-CHancELLOR.— You do not claim any authority for the
rule, except that which is derived under the Statute ?

Dr. Ball—Yes; and you have not any power to set the rule
aside, except upon the complaint of the College of Physicians ;
and you have not any authority if it were outside of the Statute.
You can sit here upon an appeal for the College of Physicians,
and upon none else.

My, Butt.—Then you do not rely upon the admonition at all ?

Dy. Ball.—No: there is not any doubt that when Dr,
M¢‘Dowel was continued in office for the second seven years, he
retained the Whitworth Hospital, and the Resolution expressly
said that this was subject to existing arrangements. These are
the words in the Resolution of the College of Physicians. We
say that this office terminated at the close of the seven years.
There are, under the Statute, two different modes of dealing
with the Professorship: under the 24th section, the College had
the power to continue the Professorship for seven years; they
might continue him in the office, withoutre-election, giving notice
of it in the Gazette. If Dr. M‘Dowel had been, by a graft
upon his term, accepted and kept in the office for an additional
term of seven years, there would have been force in the argu-
ment, that one was so grafted upon the other, the proviso in
favour of existing arrangements should be continued: but there
is an end of all this argument and hypothesis, when there has
been a new election, because the Stafute requires that there
should be three months’ notice in the Dublin and London (Gazettes,
in which are set forth the nature of the Professorship, and the
emoluments attached to the office. 'We say that *“ the existing
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arrangements,”” terminated with the seven years, and that if there
had been such a prolongation of the tenure as there had been
at the close of the first period of seven years, Dr. M‘Dowel might
have been continued in the office; but it would be unfair to a
new candidate that there should be a seeret reservation in favour of
a former Prefessor. A man of the greatest eminence, who holds
one appointment and will not give it up, to get the th.ssnrshp
to which the notice refers, might be deterred from coming
forward to offer himself as a candh:hte, while the pmut:tmner
who had already filled the office comes forward with a secret
reservation in bis favour.

Vice-Cnaxcerrok.—It would resemble a claim for Tenant-
right at the expiration of the lease.

Dr. Ball.—It may be like such a claim. The Act requires
that 1hue shall be a public advertisement announcing that the
office is vacant; accordingly an express advermemcnt was pub-
lished, and a reference made in it to the Resolution of February,
1868, ¢cthat no University Professor in the School of Physic
can hold an appointment as medical officer to any Clinical
pital except that of Sir Patrick Dun.” It is immaterial
whether Dr. M:Dowel considered that he had been excepted
from the notice, if that notice were given in the distinct terms
used ; he cannot get a privilege because he did not see the
tmnsactmn in its proper light, and becuuse, having held the
office previously, he introduced an exception in his own favour.
The whole questmn, lll'E*‘-‘pE{}tl‘i’L of him altmrcther must be
taken as if a new candidate had been elected, as if the prac-
titioner had not been Dr. M‘Dowel, but some other eminent
surgeon, who being fully advised that he was not to hold the
two offices, turned round and disputed the legality of the rule,
and says that he was prepared to produce evidence to demonstrate
that the rule was not a wise rule. He wasinformed of that rule,
he knew of its existence, and must be bound by it, unless it 1s
bad from illegality.

Vice- UHM.EE!L:JR- It is said that the words ‘“existing
arrangements’” comprehend all interests in the Professorship or
the Whitworth Hospital.

Dr. Ball—That would be so wide that it would embrace
every new candidate who came forward and had the office be-
fore.

Vice-CHaxceLLOR.— There is not any difference hetweeu
the words * L:ustmcr mmnwemema and ”["{lﬂlnﬂ‘ interests.”
Suppose that the \!.‘l}l:]s, “1n reference to existing 'urnngements,
were struck out, would the rule still be valid?
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Dr. Ball.—Yes. If a man were in the office for seven years,
without it, they could not make it against him unless he were
going to take a new office. .

Vice-CuaNcELLoR.—Suppose the two Bodies made the rule,
and nothing was said about the seven years, would 1t affect t.h{:
seven }rems?

Dr. Ball—No.

Vice-Cuancerror.--If the Board can regulate the conduet
of the Professor, can they not make rules when such are advis-
able ?

Dr. Ball—1If you give a man a freehold, or seven years'
tenure, you cannot proceed to make it forfeitable by a new con-
dition,

Vice-CraancELLor.-—The Legislature hassaid that the Board
shall have power from time to time to regulate the conduct of
the Professor; can they make a rule to-day and change it to-
morrow, and ap Iy 1t to an:,rthmcr terminable in its naturt.,?

Dr, F would be inequitable when Dr. M:Dowel held
the office under an agreement in which there had been no such
condition, _

Vice-CaanceELLor.—Suppose the Doard have the power—
the Act never authorizing the acceptance of the two oflices,
but lmvmg the power to reguiate the conduct of the Imfcﬂaﬂr.
from time to time, then they would have power to make a rule
that might interfere with existing interests.

Dr. Ball—They might have the power, but it would be -
equitable to exercise it.

Vice-CuaxcerLor.—DBut the question is, would you give
them such a power, or restrain it ?

D, Baﬁ—[‘here may be the power to make the rule, but
not a power to make a forfeiture of an office in an individual
case.

Vice-CHanceLLor.—He is elected subject to regulations
thereinafter mentioned. If he be elected subject to these regu-
lations, he is bound by them.

Dy. Ball.—I do not think the Legislature considered that the
two Bodies would concur in such a regulation. Like an Act of
Parliament, you may do anything thimwh it, but the Lords are
a check upon the Commons, and the Umnnmns a check upon
e loids T cobibendibhat the Legislature conferred the power,
and left, as a check upon the exercise of it, the security of the
concurrence of the two Bodies.

Vice-CHancELLOR.—KEvery man who accepts an oflice is

G
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aware that he takes 1t subject to conditions; but it 18 a different
thing to give a power to his employers to make rules and regu-
lations as they please.

Dr. Ball—They can direct him to be in the School at such
and such hours that it would render 1t 1imposaible for him to
accept another office. With respect to fees, the Resolution in
question i1s one that divides a particular class amongst three
persons, whereas the fees were previously divided between two
only. The question as to fees is a very important one. In page
106 of the Umiversity Calendar for 1873, the fees are set out.
“ Order of study recommended. No regular order of attendance
on Lectures, Dissections, and Hospital is required, but the fol-
lowing course has been approved of by the Board of Trinity
College. First year:—

Matriculation, . : < 0 50
Anatomy, ! i : 3 8 0
Pracl;icajl'ﬁlmtnm}', : : 3 3 0
Dissections, . : k 4 4 0
Chemistry, 1 11 6

£12 6 6

It 13 unnecessary to say that the fee of three guineas has not
been meddled with, as that is the fee to which the Professor is
entitled according to Statute; but other fees are the creation of
the Board, at their disposal, and he has not any statutable right
to them. The power to take fees has been given by the 33rd
section of the 40th of George III.: “ And be it enacted by the
authority aforesaid, that it shall and may be lawful for the said
several Professors to charge reasonable fees, to be paid by all
such persons as attend the respective Lectures, except the Clinical
Lectures, the fees for which have been already provided for.”
You will perceive that the 33rd section gives a fee for Lectures.
The 32nd section 1s as follows: ** The samid several Lectures shall
be given in the English language, unless specially ordered other-
wise, and shall be given in a room or rooms provided for that
purpose in the Hospital, to be erected for Clinical Lectures; and,
unu‘ﬁ such Hospital be erected, the Provost of Trinity College
shall be, and he 1s hereby empuwerﬂd to grant a room or rooms
where such Lectures may be given.” There is no authority under
the Statute to take a fee for anything but two things—one for
Lectures by the several Professors, who are to charge reasonable
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fees: the statutable fees are pertinent to Scientific Lectures—
payment for instruction, practical instruction, in the actual work
of Anatomy. The fee ng)threc guineas for Anatomy, and a fee
of three guineas for Practical Anatomy, are what the Professor
recelves.

Vice-CravceLLor.— Was the second department established
at the time the Act was passed9

Dy. Ball.—Yes; under the will of Sir Patrick Dun, and
under his deed, there is an allusion to the practical character of
the studies designed :—*“ I declare that it is my desire and inten-
tion to make provision for one or two Professors of Physie, to
read public Lectures, and make public anatomical dissections of
the several parts nf human ba(r ies or other animals.” By the
2nd of Geurge I. the intention of Sir Patrick Dun has been
carried into effect, and the Professor has been called the King’s
lPr::rﬁ:ssor of Physic; that office has nothing to say to the Col-
E[Ie

Dr. Batrersey.—Is there any anatomical dissection at Siv
Patrick Dun’s Hospital ?

Dy. Ball—No, there is not. A single Professor was named
in the first Act, but the Act of Geo. Il. seized the property of
Sir Patrick ]Jun to make Professors. The 15th of Geo. II.
was the next Act; that made some alterations, and has the follow-
ing recital: ¢ And whereas some of the hlanclms of Physic
appointed by the said Sir Patrick Dun, in his aforesaid Ln:*,ctm:'!:sH
are now treated of in° Lectures instituted in Trinity College,
Dublin, since the death of the said Sir Patrick Dun, so that the
good and charitable intentions of the said Sir Patrick Dun, in
providing for the instructions of Students of Physic, bmgen,
and Pharmacy, will be more eflectually answered, and the puhlur_
good more promoted by dividing on the next vacancy,” &e.
No argument can be founded as to the legality of the fees, unless
they are fees originating out of the whole transaction under the
Statutes, and connected with the matter of Sir Patrick Dun’s
bequest from the beginning; whereas the recital proves that the
College was not mixed originally with the Professorship of Six
Patrick Dun. The College had a Professorship, but the 40th
of Geo. III. introduced the College, and fixed it with Sir Patrick
Dun’s, taking the property of Sir Patrick Dun, and applying
it for the purpose of carrying his benevolent intentions into effect.
The office which 1s called ** an Anatomist” 1s not a recent oflice.
The first appointment to it was made in the year 1715.

Mr. G. Fitzgibbon.— Before that year.

Dy. Ball —It was the revival of an old office. The Acs
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uniting the Bodies was passed in 1800, at the request of the
College of Physicians. In the year 1716 (upon the 8th Sept.)
a Lecturer and Anatomist was appointed. To make anything
of the argument at the other side, they must show that the whole
of the Establishment sprung from the Act of the 40th of Geo. I1I.
Independently of that Act, so far back as the year 1716, there was
a Lecturer and Anatomist. The Board constructed the expen-
sive Buildings in which there are Anatomical Schools—Sechools
unsurpassed by any Medical Schocl in Europe. In the time of
Drs. Macartney and Harrisson, when the School was not so
extenzive, when the fees were limited, and when it was difficult
to procure subjeets, when there was every species of outlay, it
was the surplus that was divided between the Lecturers, It is
true that they did for awhile divide the surplus, but this was
done of the will and pleasure of the Board. Sinece that period
the Medical School has grown to such an extent that there are
300 students in it. Far be it from me to detract from the merit
of Dr. M*Dowel. I admit that he is a man eminently qualified
for the office he holds. He brings forward, in his letter to the
Board (Sept. 1872), the remarkable growth of this School. He
calls attention to the progress of the School from 1858, when he
was elected, and he shows that in 1858 the number of pupils
who entered for dissection were 43, and in 1872, 202. This
growth was probably unparalleled by any department of educa-
tion in any College. T'his led to a change. The trifling emo-
luments derived from students, when the number was 43 or 62,
would be inadequate, indeed, when the numbers increased, in
one department (the Course of Anatomy) to 124, and in Dissec-
tion and Demonstration to 202. The University, upon this
prng]'usaive growth of the Schools, introduced an Anatomist. I
observed that Mr. Butt did not call Dr, Bennett *the Anatomist,”
but ¢ the Demonstrator;” but the Board had a reason for giving
him his right name, and they said they would put him into the
oflice.

M. Butt.—There never was an Anatomist from the time that
the College was associated with Sir Patrick Dun’s.

Vice-Cuancerror.—He is called “the University Anato-
mist.”’

Dr. BatTERsBY.— Washe ever an officerof Sir Patrick Dun’s?

Mr. Butt.—No.

Dy, Ball.—1t is not questioned that Dr. Bennett was a man
of eminence. The office of Anatomist was revived, and he re-
ceived his share of the fees. I show the existence of something
separate in the University before the 40th of Geo. I1I. came into
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operation, and that it continued after it, so that there could be
no merger. The third officer is a new one. Until the other
day there was not any Professor of Comparative Anatomy—there
was a Professor of Zoology—Dbut it is useless to attempt to throw
contempt upon the office of a Professor of Comparative Anatomy.

We can easily understand that it is useful to experimentalize
upon the lower animals, and that such subjects may be easily
procured, when it would be difficult to get human subjects to
perform such operations on—and much dcnlc-pmenl; has been
given to general science, and to the science c-f J"'s.l‘l‘i.tﬂm}", and
much benefit conferred upon mankind, by the application of
Comparative Anatomy. Therefore the Professorship is a useful
addition to the Schools. But what Dr. M*Dowel says is, * You
should restore to me the moiety of which you have deprived me,
and let :re have the whole of the fees.” The Board had this
particular department of the Anatomical School to themselves,

Dr. Barterspy.—What right had the Chirurgeon to operate
in Sir Patrick Dun s Hospital ?

Dr. Ball. (Y:ravc him permission. What the Act
required was, that the Professor should attend Sir Patrick Dun’s,

%l give Clinieal Lectures. It would seem to me that thcy
estlmated Clinical Lectures far more than they did the dissections.
There is not any provision for an Anatomical room, nor for the
procurement of gead bodies. What they did pruvitle was a
Course of Lectures upon the science of Anatomy, and Clinical
Lectures. The providing of subjects for anatomical dissections
is enl‘.uel_',r voluntary on the part of the Board, and they main-
tained these by imposing a fee—not a statutable fee.

Dr. BarTeErsBY.—Unless under the provision which enables
the Professor to take reasonable fees. The Clinical Lecturer has
a fee of three guineas. They say that the Lectures were delivered
in the Dissection-room in College.

Dy, Ball. —The regular Lectures take place in the Lecture-
room; they are the practical Anatomical Demonstrations that
occur in the Disseeting-room. 1 confirm the statement by the
fact that the Anatomist has existed from the b beginning, and was
again brought into operation, showing that at the time of the
formation of a Professorship in Sir Patrick Dun’s Hospital the
College had a Professorship similar in its character, under their
own control. The creation of the office of Comparative Anatomist
13 legal upon various grounds. It comes under the general power
“to elect suitable persons™ to fill the new Professorships, which
the Statute gives the Board the power of founding; the office
of Comparative Anatomist is created under a decree of the Board,
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arising out of the Letters Patent of the Queen—18th Victoria
(page 119, Vol. 11. of the College Statutes). You will observe
that there is not any question as to the legality of the newly-
created office. The Professor is obliged to attend in the Dissect-
ing-room ; and what the Board say is—we have three Professors,
a Professor of Anatomy, DPractical Anatomy, and Comparative
Anatomy.

My. Fitzgibbon.—The Anatomist has not any salary.

Dy. Ball—He receives his share of the fees,

My, Fitzgibbon.— He has not any salary.

Dy, Ball.—The fees are taken from the students, not as a
personal fee, given to the Protessor, but the three guinea fee is
viven to him. There cannot be, as regards the fee, any stoppage
on the way. The other fee 13 for the expense of the KEstablish-
ment, and the money thus expended 1s, to Demonstrators, £55
each &c. The surplus is divided. What did the Ana-
tomical Committee do? .

My. Fitzgibbon.—They superintended the purchase of Ana-
tomical subjects.

Dy, Ball —The manner in which the money is applied is
decisive against any proprietary right. If it were such a night,
the Professor would not have to pay anything, He 1s not to
find a room, nor be subject to expenses, under the 83rd section.
He is to charge a fee of three guineas. The Board make pro-
vision for the payment of the money, and are the distributors of
it, using their discretion as to what shall maintain the In-
stitution.

My, Fitzgibhon.—The accounts are kept by Dr. Bennett, and
transferred to the Bursar's book.

Dyi. Ball.—There is no doubt that the payments are to cover
the whole expenses of the Establishment; whereas the other
Establishment was different. Therefore, the Board had a right
all along to divide the fees amongst different persons, It is said
that Dr. M*Dowel allowed it.

My. Butt.—~He received all the fees,

M. Fitzgibbon.—In reply to Dr. Ball's observation, as to the
class in the clden time having been smaller than in modern
times, 1 beg to say that Dr. Macartney’s class was larger than
any class now-a-days; his class was the largest ever formed in
College.

Dr. Ball—I say that the Board had a right to divide the
fees, the receipts being their property for the maintenance of this
particular Istablishment. ‘The first question relates to the con-
ditions under which Dr. MfDowel got possession of the office.
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The second point is, even if he could hold the office, the Vi&itms
should intimate their opinion that the rule is binding, giving Dr.

M¢Dowel time to make his election; because he 1s not to be de-
prived of his Professorship without the opportunity being afforded
to him of surrendering the other office. If the ruleis binding upon
him, he can elect whether he shall retain the Professorship
'I.chﬂula the fees, or the fees without the Professorship. The
second question is, whether he has the power to prevent fees
received for practical dissections from being applied to purposes
other than his own emolument. It comes to this: a pmprmtar}r
right that cannot be interfered with. The second question must be
decided irrespective of the first. Our statement 1s, that the dis-
tribution of fees has been, from the earliest time that there was a
Professor, associated with the complete School of Physic. The
Professor had the fullest control over all the fees that were re-
ceived, Of course, he paid for everything. The Dissecting-room
was supplied by the College, but tre Pm[m-m paid for the sub-
jects and the Demonstrators. The only change made in 1865
was, that the Board took upon themselves to see what was given
to the Demonstrator, and in 1868 they took fees from the Profes-
sor, and gave them to the Demonstrator.

The Court was adjourned.
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TUESDAY, 4ru FEBRUARY, 1873.

The Court resumed the ingquiry.

At the sitting of the Court, in reply to an observation of the
Vice-CHANCELLOR as to a power to punish persons who were
guilty of contumacy, Dr. Bull said he Lﬁd not put forward the pro-
position that the Visitors were bound to ascertain the legality of
the rule made by the Board. If there were any exceptional cir-
cumstances to take Dr. M‘Dowel out of the operation of the rule
and whether the Board were justified in depriving him of cer-
tain fees, were questions to be yet determined; but his contention
was, that there could be only one cnmphmant against the rule,
and that party did not complain.

7 Imar_‘fj, Q C. (for the Board of Trinity College).—I
apprehend that it is better to keep the two matters under dis-
cussion distinet and separate from each other. The first relates
to the question in reference to the Resolution of the lst Feb-
ruary, 1868 ; the second relates to the fees, payable for the use
of the Dissecting-room and for demonstrations therein. With
reference to the question as to the Resolution, there are two
points to be considered. In the first place, the question is,
whether the Provost and Senior Fellows had the power to make
the rule? In the next place, if they had that power, has this
Court, as now constituted, jurisdiction to decide I_IJFJDH the va-
lidity of the rule, at the solicitation of Dr. M:Dowel:

%’IEE - CHaNCELLOR.—We have to determine the legality

of the rule; secondly, whether Dr. M¢Dowel, be the rule legal

or illegal, was not bound to conform to it. All the power we
have, going to our strict rights, is incidental. Supposing that
the Appeal 1s under the 29¢h scetion; supposing that the order
made could be treated as an order of admonition, this is our
special duty, and Dr. Ball admitted that the rule can only rest
upon the Statute, therefore we can get at it only under the 29th
section. I suppose you do not intend that we should go back
to the que*ﬂmn whether we can treat it as an admonition.
r. Tandy.—I do not like to make any admission except for

the sake of argument.

Vicr-CraxcELLoR.— Do you make it for the purpose of de-
cision ?

My, Tandy.—No. I cannotdo so. Clearly, the Resolution
of December, 1872, forwarded to Dr. M‘Dowel, was not in-
tended as an admonition, and did not operate as such ; and further,
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I could not safely do it; for I apprehend, if the Board intended
to admonish hun, they shuuld according to all the principles of
law, have first called him before them.

Vice-CuaxcerLLor.—Dr. Ball said we should not be ealled
upon to go into that question, but that what was wanted at both
sides was to get our opinion as to the vnluht_} of the rule of 1568 ;
and also, supposing we considered that the rule was not valid,
whether we thought that Dr. M‘Dowel was bound to cu:rnﬁ:rrm
to !t, and that it did not lie in his mouth to raise any opposition
to 1t.

My, Tandy.—1I am willing to submit to this, but, according
to Mr. Butt’s fair and candid argument, he did not raise any
objection upon the ground, that, supposing the rule to be valid,
Dr. M‘Dowel's disobedience would not be a neglect of dm}r
under the Act. I shall, therefore, argue this portion of the case
upon the assumption that, if the Resolution were legal, Dr.
MtDowel was gulltv of a wilful neglect of duty, within section
28 of 40 George II1., ch. 84, and has rendered himself liable to
be admonished, and that an admomtmn was duly given.

Vice-Cuancerror.—If the rule is legal, the question is,
whether what Dr. 'M<Dowel has done is a wilful neglect of
duty ? If it should be held that the rule was binding, and had
a statutable force, 1t 1s open to the College to go on and serve
Dr. M<Dowel with an order of admonition.

Mpr. Tandy—I find the expression, wultra wvires, used "in
the Petition, relative to the rule or regulation. Now what is the
meaning of the expression ?

Vice-CuancerLor.—It 18 in the month of everybody.

My, Tandy.—But it is well to be precise as to the term used.
The meaning is, that it is a rule prohibited either in express
words by the Statute, or by necessary implication from the
words employed in the Statute. In the case of The South York-
shire Railway Company v. The Great Northern Railway Company,
(7 Ex. 84), Parke, B, says, * Where a Corporation is created by
Act of Parliament Fm p*utmular _purposes, with special powers,
then, indeed, another question arises; their deed, though under
their Cm‘pmate seal, and that rerrulall',r affixed, does nnl; bind
them, if it appear by the express provisions of the Statute creating
the Corporation, or{y necessary or reasonable inference from the
enactments, that the deed was wlétra wires—that is, that the
Legislature meant that such deed should not be made.” In the
case of The Mayor of Norwich v. The Noijolk Railway Company
(4 Ell. & Ble. 44:), Lord Campbell recognises the principle.
Referring to the case I have cited, his Lordship says: “The

H
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5 question,then appears to me to be simply this, Whether it can
ba reasopably made out from the Statute that this covenant is
< wlra vifés, or, in other words, forbidden to be entered into b
O erther the plaintiffs or defendants.” I will hereafter submit to
. the Court that the rule in controversy 1s within the powers con-
O _ferred By section 26 of the Statute, and that the words of that
& cectieh do not either expressly or impliedly forbid the making of
the rule; but, before doing so, I will briefly notice some other
objections which have been raised. Mr. Butt has raised an in-
genious point upon the 20th section of the 40th George IIL. :
“ And be 1t further enacted, by the authority aforesaid, that the
said Professorships of the Institute of Medicine, &c., on the
foundation of Sir Patrick Dun, shall be open to persons of all
nations professing their faith in Christ, and the said Professor-
ships of the University of Dublin to Protestants of all nations,
provided they shall have taken Medical Degrees, or shall have
obtained a license to practise from the said College of Physicians,
in consequence of a Testimoniuwm, under the Seal of Trinity Col-
lege, Dublin.”  Mr, Butt insisted that the rule attempted to limit
the number of candidates for the University Professorship, and
that it was in contravention of the above section, and was there-
fore bad ; I presume he founded this objection upon some cases
of which The King v. Tappenden (3 East, 186) may be taken as
an example. It was there held thata Bye-law was bad, because
it added a qualification to the persons before eligible to be taken
as apprentices, beyond what the original constitution had re-
quired ; but this rule is not open to that objection. The rule is
not that no person shall be eligible to be a candidate for a Pro-
fessorship who has any other Clinical Hospital but that of Sir
Patrick Dun. It does not prevent any one from being a Candi-
date, but declares that if he be elected he must give up any
office in any other Clinical Hospital.

Vice-Cuancetror.—He may be elected, but if he will not
comply with the rule, he will not be allowed to act in the office.
"~ Mpr. Tundy.—The rule or Resolution merely declares that in
future no University Professor in the School of Physic can hold
an appointment as Medical Oflicer to any Clinical Hospital,
other than that of Sir Patrick Dun. If the argument of Mr.
Butt were to be carried to its fullest extent, there would not be
any rule that might not be open to objection; and the result
would be, that the 26th section of the Act would be rendered a
nullity, if such a construction were to be put upon it. What the
Resolution really does is, to create a criterion of fitness for the
proper discharge of the duties of the Professorship, and to pro-



(i8rt)

mote the interests of the School of Physic created by the Act, in
connexion with Sir Patrick Dun’s Hospital, by making a regu-
lation which was considered to be necessary for the attainment
of that object, and having regard to the objects of the Statute
40th George III., ch. 84—the large and comprehensive lan-
guage of section -G and the functions and duties of the Univer-
sity Professor, I submit that the Resolution is good and valid,
and within t.he principles laid down in the note to the case cf
Corporations, 4 Co. Rep. 77 a. Section 20 of the Act relied
upon by Mr. Butt has, as I submit, no bearing upon the case.
Its object i1s obvious. While the meesanrshlps on the founda-
tion of Sir Patrick Dun are thrown open toall qualified persons
professing their faith in Christ, the University Professorships are
confined to Protestants. The reason for the distinetion 1s, that
long before the passing of the 40th George III., ch. 84, there
had been Lectureships in Anatomy and Surgery, Botany, and
Chemistry, established in Trinity College. By section 13, the
three Lecturers were converted into Pm[Lssms they were not,
by this change in their stafus, to lose their character of [,Dﬂerre:
officers. Trinity College was then treated as a Protestant Tnsti-
tution, and hence the provision in section 20 was made. A
question was asked of Dr. Ball by a member of the Court, whe-
ther it would make any matter if the postseript attached to the
Resolution of 1868 had been omitted ; and I submit that even if
the nofa bene making a provision fur the maintenance of exist-
ing arrangements had been left out, 1t would not affect the then
existing office held by Dr. M‘Dowel during the continuance of
the then Professorship; the rule or maxim, * Nr_w a Constitutio
futuris formam 1mponere debet non prateritis” (a lemslu.twe
enactment ought to Ee prospective, not 1LtI‘DEPLET.l‘LL, in its appli-
cation) would then apply. The interpretation put upon the rule,
in a great number of cases decided upon it, has been summed u
in the leading authority, Moon v. Durden (2nd Ex. p. 22).
Here, hGHE?EI', we have the nofa bene pluerl}r put, which pre-
vents any question being raised upon the subject.

Vice-CuaNceLLog. —The postseript is not in the notice of
the election.

Myr. Tandy.—No; and simply for this reason—the term of
the former Professorship had expired, and there was to be a new
election open to all qualified candidates.

Vice-CuanceLror.—It only applied to interests acquired
under the Statute; the interest had ELPI[‘E[] and they were
stmung afresh; Llltr{.. were not any existing interests; there was
to be a new thLllUI].
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My. Tandy.—Let me approach the matter in another way,-

and with another consideration; and it will plainly appear that
this was a proper and reﬂmmme rule.

Vice-CHANCELLOR.— You need not trouble yourself about
this part of the case; if there was power to make the rule, the
Liegislature considered that the two Bodies were the proper au-
thorities by whom it should be made.

Mpr. Tandy—DBut nnpemnn here on behalf of the Provost
and Senior Fellows of Trinity College, I think it right to call
your attention to the 16th pua"raph in the Statement of the
Board of Trinity College.

Vice-CHANCELLOR. —-I-.l'ﬂ,mr competent judges consider that
to allow medical teachers to hold appointments in more than one
Hospital at the same time was beneficial, while others entertain
quite a different opinion.

. i as
found that the system interfered with the regular and proper dis-
charge of their duties by the medical officers,” and the rule pro-
hibiting medical teachers from hs_-ldmﬁ mhu‘ appcrlntmeuts was
adﬂptes in all the Hospitals in Dublin. The statement in para-
graph 16 is as follows:—“In and before the year 1867, a system
had existed in four IInspltais in Dublin, of allowing medical
teachers to hold appointments in more than one Clinical Hospital
at the same time. These were the Mater Misericordiz Huﬂp tal,
the Jervis-street Infirmary, the House of Industry Huspita,ls
(consisting of the Richmond, Whitworth, and Hardwicke Hos-
P]t.ﬂ ), and Sir Patrick Dun's; but it was found that this system
interfered with the l*ctrulm' ém{l proper discharge of their duties
by the medical ufﬁu:l s. This system was nhuhsllui in the Mater
Misericordize Hﬁfaplml and the Jerviz-street Infirmary about the
year 1867, by the est: ablishment of a regulation that no medical
officer of these Institutions should hold at the same time an ap-
pointment as medical officer in ony other Clinical Hospital. A
similar rule was shortly after adopted in the House of Industry
Huspitss.]s, and was acted upon by the governing body of that
Institution, who, on the election by them of'a medical gentleman
to the office of Clinical Surgeon 1n the smd Hospital, imposed
upon him the condition that ‘he should give up the office which
he then held of Surgeon to another I‘IG“l}lftﬂ The Provost and
Senior Fellows of I]‘lﬂlt} College, acting upon a similar rule,

rohibited the University Anatomist from secking the office of
gurn‘eon to the Meath Hospital, he being a Surgeon of Sir Pa-
111Lk Dun'’s Hospital at the same time. ¥ l‘mau-rnph 17 of the
same statement states the passing of the rule or regulation on the
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1st July, 1868, and sets it forth. This is the rule or regulation,
the validity of which is now questioned. Paragraph 18 pluLELdb as
follows:—* The said rule was approved of by the College of Ph
sicians, and a similar rule was adnptcd by the last-named Coll ege
to I e"ulate the conduct of the Wing's Professors, and was subse-
qu{:ntly acted upon by them in the 1 year 1869, when Dr. William
Moore, who was then elected by them to the office of Professor of
the Practice of Medicinein the King's and Queen’s Cnllege of Phy-
sicians, wasrequired in pursuance of the said rule toresign the office
of Clinical Physician to Mercer’s Hospital, which he then Lield, aml
which last-mentioned appointment he then accordingly resigned.”
It thus appears as an undoubted fact that the trustees and mana-
ers of all the Dublin Hospitals recognised the evils of the system
which had formerly prevailed, and adopted, and have acted upon
rules similar to that of the 1st February, 1868, and that the rule
assed by the Provost and Senior Fellows was approved of and
adopted by the King’s and Quu}ns College of Physicians—the
very body who, in cnn‘]unutmn with lnnlt:,r College, were to
form and superintend a complete School of Physic in Ircland ;
and the contention now is, that these two Bodies or Corporations
are alone incapable of making a rule for the good government of
the School of Physie, which rule has been Lunsulﬂcﬂ necessary
for the good government of all the other Hospitals in Dublin;
and that the King’s Professors and the University Professors are
alone to enjoy the exclusive privilege of holding, at the same
time, appointments in as many Clinical Hospitals as they please;
at least, that they cannot be prevented from doing so by the
King’s or Queen’s College of Physicians, or the Provost and
Senior Fellows constituting the authorities of Trinity College.
Suppose that the Statute 40 (eorge 111, c. 84, had never pas {:(]
ang that the King’s and Queen’s College of Physicians, and
Provost and Senior Fellows had been made a Corporation for
the purpose of establishing a complete School of Physic in Ire-
land ; I submit that in that case they could make a by-law in
the words of the rule or regulation in question, and that it would
be held a reasonable and valid by-law, and one necess sary and
proper for the accomplishment of the objects of the Inumg;mation
and to secure the good government and conduct of the School of
Physic, and the different Professors in that school. In the case
of The Master, §c., of Gunmalkers v. Fell (Willes' Rep. 384)Willes,
L. C. J., says, in page 388, ““The general rule is, that ‘all re-
straints of trade (which the law so much Lwnut::) if nothing
more appears, are bad ; but to this gumml rule there are some
exceptions, as first, tlmt if the restramt be only particular in re-
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spect to the time or place, and there be a good consideration given
to the person restrained, a contract or agreement upon such con-
sideration so restraining a particular person may be good and
valid in law. So, l1lc-3wlse, 1f' the restraint appear to be of mani-
fest benefit to the public, such a restraint, by a by-law or other-
wise, may be gu:-od for 1t 15 to be considered rather as a regulation
than a restraint, and 1t 1s for the udvantage, not the strlment, of
trade that proper regulations should be made in it.”” I say that
the rule orr cgulallon in controversy, comes within this principle.
The public are interested most vitally in the establishment of a
complete School of Physie, and in the goml government and
efficiency of that school, and its Professors. That the rule was
considered necessary for effectuating that object 1s demonstrated
by the facts set forth in the 16th and 18th paragraphs of the
Statement of the Provost and Senior Fellows, to which I have
already called attention. In the case of Adley v. Reeves(2 Maule
and Selwyn, 53), there 1s, in page 60, the following observation
of Lord Ellenborough, C.J.:—*1 believe that it is not an
unfrequent by-law that members of one Company shall not be
members of different Lmnpames. It must be remembered that
the rule in question never came into force until the election for
a Professor which took place on the 26th of October, 1872. That
election was held under the advertisement of the 2nd of July,
1872, in which advertisement the Rule or Resolution 1s set out. On
the day of election the oflice of University Professor was vacant
and was open for competition to all properly qualified candidates;
non constat that Dr. M*Dowel would have presented himself as
a candidate, or if he did so that he would have been elected. He
liad no vested rightto be elected. The Rule or Resolution applied
to any candidate who might be elected. This is important to
bear in mind, for it has been said that the rule deprives Dr.
M:Dowel of the frechold office which he held in the House of
Industry Hospitals; but this was a mere aceident arising from the
fact that he was the candidate who was elected to the Professor-
ship. It was his own choice to become a candidate for the office,
but having become so, he became bound by the terms which were
imposed equally and llllpdlb]tlll_? upon all the candidates, and one
of those terms was a E_.Ull]lllhll](,ﬂ with the rule. It is a complete
fallacy, therefore, to argue that the rule deprived him of anything.
‘The rule deprived him of nothing—it was his own voluntary act
in becoming a candidate upon thr., conditions stated in the aj'vm-
tisement. He must be regarded as a mere stranger proposing
himself for the first time for election, and lmplu.dly engaving
that if elected he would comply with the terms set out in the
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advertisement. I will now apply myself to the construction of
the Statute 40 Geo. I11. ¢. 84. It recites in its preamble that a
etition had been presented to Parliament by the President and
E‘ellows of the King’s and Queen’s College of Physicians in
Ireland, setting forth that various difficulties had arisen in
carrying certain Acts of the 25th and 36th of His Majesty into
execution; that several of the provisions of the said Acts appear
from experience to be now unnecessary, and others imperfect,
and therefore that it is expedient and necessary for the good
government of the said College, and for the advancement of the
said School of Physic in the science of Medicine, to alter and
amend the said Acts, and that the accomplishment of the objects
of the said petition would be of great public advantage. It then
proceeds to repeal the Acts of the 25th & 36¢th Geo. IIl. By
section 2 it establishes certain Professorships, the holders of which
are to be called the ngs Professors 1 the city of IJublm, on
the foundation of Sir Patrick Dun, and they are given a per-
petual succession. By section 3, these Professors are to be paid
a fixed salary out of the rents and profits of' the estate of Sir
Patrick Dun. Dy section 4, the President and Fellows of the
College of Physicians are required to apply, with the consent of
the Chancellor of Trinmity College, or in his absence the Vice-
Chancellor, the Archbishop of Dublin (who is one of the Visitors
of T'rinity College), the Provost of Trinity College, and the Pro-
fessor of Physic in the'same, or any two of them, a sum not exceed-
ing £150, out of the surplus rents of Sir Patrick Dun’s estate, as
ground rent for a lot of ground on which an Hospital, to be called
Sir Patrick Dun’s Hospital, wherein Clinical Lectures shall be
given,may be erected ; and the government of the Hospital is by the
Act vested in a Board consisting of the Visitors of the College
of Physicians, of the President, Vice-President, and Censors of
the same, of the Provost of lumw College, and of twelve other
persons to be by said Governors chosen and - elected out of those
who may become subseribers to the building or maintenance of
the Hospital. Section 11 enacts that the ngs Professors shall
read anci) ive Clinical Lectures upon the patients in the Hos-
pital, and that the said King’s Professors, and the University
Professors hereinafter mentimmd, shall read such Lectures during
the space of three months, in alternate succession, as has been
heretofore practised, or in such other order as they shall agree
upon among themselves; and that every pupil who shall attend
the said Lectures shall pay to the Professor whose Lectures he
shall attend the sum of three guineas for each three months’
course of Lectures. Section 13 then enacts as follows: ¢ And
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whereas by an Act passed in the 25th year of the reign of His
Majesty King George II1., it was enacted that there should be
three Professors in the University of this Kingdom who should
be called University Professors, that is to say, a Professor of
Anatomy and Chirurgery, a Professor of Chemistry, and a Pro-
fessor of Botany, and that the then present Lecturers in the said
several branches should be consututed and appointed Professors
in the said several branches respectively: Beit therefore enacted,
that the said University Professors shall have perpetual con-
tinuance and succession, and shall be elected in the manner, for
the time, and subject to the regqulations hereinafter mentioned.”
By section 14, the University Professors are to be supported at
the expense of the University. DBy section 18 the University
Professors are to be elected in the usual and accustomed manner
by the Provost, or, in his absence, by the Vice-Provost and
Senior Fellows of Trinity College. Section 19 preseribes that,
previous to each election for a Professor, advertisements shall be
published ; and section 26 is in these words: * The said Presi-
sident and Fellows of the said King and Queen’s College of
Physicians shall have power from time to time to make rules
and orders to regulate the eonduct of the King's Professors ; which
rules and orders the Registrar of the said College of Physicians
shall communicate to the Registrar of Trinity College, Dublin,
to be by him laid before the Provost and Senior Fellows of the
gaid College; and the said Provost and Senior Fellows, or a ma-
jm"il:_‘;-r of them, together with the said Provost, shall have power
from time to time to make rules and orders to regulate the con-
duet of the said University Professors; which rules and orders
the Registrar of Trinity College, Dublin, shall communicate to
the Registrar of the said Uul?&:ge of Physicians, to be by him
laid before the last-mentioned College. Provided always, that
the said rules and orders shall not be inconsistent with any of
the clauses or directions contained in this Act of Parliament.”
Nothing can be more comprehensive, general, and wide than the
words and language of this section. The President and Fellows
shall make rules and orders from time to time to regulate the
conduct of the University Professors; and the only limitation
attached to the power is, that ¢ The rules and orders shall not
be inconsistent with any of the clauses or directions contained in
the Act of Parliament.” It is plain and manifest, and does not
require argument, that this rullje is not inconsistent with any
clause or direction in the Act of Parliament. Is there, then,
under the section any other limitation or provision with regard to
the rules and regulations they are to adopt for the conduct of the
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Professors? There is none whatsoever. Let us bear in mind
the scope and object of the Act of Parliament. There were two
Medical Institutions, one attempted to be established by the will
of Sir Patrick Dun, but which was carried into effect by Acts of
Parliament. This was wholly distinet and separate from the
College Medical Institution; but the object and purpose of both
aui the same, namely, to advance medical kuowledge and
science. The object of the 40th George III., ch. 84, was to blend
both together, so as to form, out of the two, one cumplem School
of Physic, and to render that school as pcri'nct as 1t possibly
could be; the College of Physicians and Trinity College were to
co-operate for that purpose; but for the attainment of that object,
and for the good government of the school so to be established,
it was obviously necessary that the two co-operating Institutions
should be clothed with ample powers ; and accordingly, by sec-
tion 26, the College of Physicians were given power to regulate
the conduct of the King’s Professors, and the Provost and Senior
Fellows of Trinity College were gwcn power to regulate the
conduct of the University Professors, but as they were to act
together, the Statute put a check upon the framing of rules; and
by section 27 enacts, that 1f in the case of any rewuhtmn the
College of Physicians happens to be dissatisfied with rules muﬂe
by the Provost and Senior Fellows, they can bring the matter
beﬁ;re the Provost and Senior Fellows; and ifthey do not obtain
redress from them, they can appeal to the Visitors of the Uni-
versity. It was impossible for the Legislature to embody in the
Statute rules and regulations to ])rmlde for all necessities and
contingencies that might arise in the course of time, and that
would only appear in the actual working of the school, which
was then only just formed and in its infuncy. They, therefore,
entrusted this power to the two Bodies or Corporations, which
were to watch ever the school, and to exercise control over its
officers ; but in order that there might be perfect co-operation
and a perfect system of supervision, they established by section
27 the check to which I have called attention, so that the legality
and propriety of any rule made by either of the Corporations
might, if necessary, be made the subject of appeal ultimately to
the V:slmrs ; and as the newmw for rules might arize on various
occasions, and under ever-varying circumstances, section 26 gives
the power to make rules from time to time. The rules so made
are the creatures of the Statute, and if they are for any reason
objectionable, the Statute gives a special means of redress by an
appeal to a properly constituted and special tribunal. 1If the
College of Physicians objected to the rule in question, they
I
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might, under section 27, have complained to the Provost and
b{mmr Fellows; and f:-ullnfr to ‘obtain redress from them, they

might have appealed to the Visitors of Trinity College ; but there
is no power given to any third party to cumphm of or appeal
against any rule or regulation; and I submit there is no power
given to any person to examine into the validity or propriety of
any rule made under section 26, except by the means and in the
way prescribed by section 27; am] that if Dr. M:Dowel com-
plained of the rule in quc‘itmn, he should have applied to the
College of Physicians to bring the matter before the %’rovott and
Senior Fellows, and to prﬂcecd according to the provisions of
section 27,

Vice-Cuaxcerror.—The question will remain, whether it is
within the meaning of the 26th section, if there be a disagreement
between the two Bodies; but the question does not arise if there
be an agreement.

My, ﬂmr{;—l submit that the question cannot be raised
here.

Vice-CuanceLLor.—It can only be raised in this way—=Sup-
pose the order had been properly an order of admonition, then,
on appeal, we would have been obliged to put a construction
upon the 26th section, because disobedience to law would be
charged.

My, Tandy.—It would be a nice question, whether even then
the question could come before this Court as at present consti-
tuted.

Vice-CrancerLLor.—Our decision might be overruled; but
we could not stir a step without considering whether there had
been a wrongful neglect of duty, and we would be obliged to put
a construction upon the section.

Mr. Tandy.—1 am not satisfied about that. The words of
the 26th section are different from those of the 28th section.
The former section 18 a rule 1n reference to ** the conduct” of
the Professor; the other has reference to any wilful neglect of
duty on the part of the Professor; and it might be strongly
urged that there might be a breach of the rule, yet not such a
breach as would bring the party within the operation of the 28th
section.

Vice-CuHaNcELLok.—But we should have to decide the
question ; we could not avoid it.

Mpr. Tandy.—That might be, irrespective of the question of
the validity of the rule.

Vick-CHANCELLOR —Snppma he was bound by the rule as
a Professor—I am assuming that the rule is valid——suppose we
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were to say that it was valid, it would bind him as a Professor,
and obedience to it was his duty.

My, Fitzgibbon.—1 understood last evening that the question of
jurisdiction was not to be argued; but I am prepared to discuss
the question that the University Professors always had a right of
appeal under the University Statute; and it is not mentioned in
that Statute, because they had the power under the Statute.

Vice-CHancELLOR.—As we have gone on amicably up to
the present, and the desire of all parties is to get at the real
points in the case, we need not encumber ocurselves by discuss-
ing that question now.

My, Fitzgibbon.——1 drew up the Petition, and was prepared
to support it before you as Visitors of the College.

Vice-Cuaxcerroi.—I think we had better follow the learned
counsel who led for the Petitioner, and not embarrass ourselves
about questions as to the extent of our jurisdiction. I do not
want to arrogate any power that I do not possess, nor to part
with any that I have.

My, Butt.—The Statute enabling the College of Physicians
to appeal against the order cannot interfere with the right of the
University to appeal. Where there was a joint interest, it was
unnecessary to give an appeal; but this does not say that any-
body else has it.

Vice-CuancerLror.—We do not want to prejudice any rights;
but what I understood was desired, was to obtain a peaceable so-
lution of the real point in dispute—first, as to the legality of the
rule; secondly, the equitable or moral obligation of Dr, M:Dowel
to obey it.

Mpyr. Butt.—I1 would like to be understood as to the second
point for consideration. We ask you to consider the legality of
the matter as one of the elements in determining whether it
would be right to bind the Petitioner in such a manner. I think
the consideration is naturally involved in the question of legality.
I do not think the Board would wish to force upon Dr. M‘Dowel
an 1llegal stipulation, if 1t were illegal.

Vice-CHaxceELLOR.—I understand the Board to say that they
acted upon a certain view as to the validity of the Resolution ;
and even supposing it to be a matter at the time doubtful, and
which we might decide not to be legal, yet they acted upon that
view, and believed that Dr. MDowel concurred in that view.

My. Buft.—I do not think that Dr. Ball will insist upon this,

Vice-CrancerLor.—Upon what is called the estoppel ?

Mr. Buit.—I said I did not think the Board would press it,
nor do I understand that they do.  Dr. M*Dowel did not come
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in under the notice, but under the Statute, and no matter what
the Doard put in the notice they could not bind the candidates.

Vice-CuaxceLLor.—I do not intend to express an opinion
upon the point; but I understood yesterday that we would be
disembarrassed from a consideration of the question as to the form
of admonition. We were called on to say whether, upon the true
construction of the Statute, the Hesolution was valid; and then,
suppose it to be decided that it was not so, there remained a
second question, whether, in consequence of the course pursued
with regard to the circumstances connected with the election, and
the statement by the Board that but for what took place, and the
construction put by them upon the Act of Parliament, they would
not have elected him, yet that Dr. M¢Dowel was bound by his
own act.

My, Butf.—1 did not concede that; but I said, if you con-
sidered that there was a contract that could be enforced against
Dr. M'Dowel, I would not raise any objection.

Vice-CuanceELLok.—Suppose the Resolution not obligatory,
I do not think any Court would be entitled to enforce the contract.

Mr. Butt.—1 did not intend to give up the point at all. A
bill in Chancery was spoken of, if you thought there was a con-
tract that might be enforced.

Vice-CHANCELLOR.— Suppose the Board said, ¢ We will
not swear him in.” In point of law, though his title springs from
the election, it is the swearing in that gives Dr. M‘Dowel the
right to the office. Suppose he applied to the Queen’s Bench
for an order to the Provost to administer the declaration, and
the Provost made a return to the mandamus.

Mr. Butt.—We would have an acticn against the Provost.

Vice-CHanceELLor.—Suppose a return showed that the elec-
tion had taken place pursuant to the notice, it might be proved
to be a void election.

Myr. Butt—The notice of election simply states a thing that
was true—the Resolution of the Board. '

Vice-CuancerrLor.—I donot know what the Queen’s Bench
would do now; but in my day, when practising at the Bar, they
would, if they considered that there was anything in the notice
that should not be, have declared that the notice had not set
forth the proper conditions. I remember a case in which I was
myself engaged—Smyth v. Darley. Both parties claimed a right
under an eleetion; but the Court said 1t did not lie in the mouth
of either of them to say that the election was void, but granted a
mandamus to enable the Lord Mayor to raise the question on

the return, and have it decided whether or not the election was
void ?
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Mr. Butt.—I am willing to let this Court decide the question
in the same way as the Court of Queen’s Bench would guﬂidc it
upon mandamus.

Vice-CHancELLOR.—Suppose that we decide 1t is a void
election.

Mr. Buit—If you decide he cannot be sworn in?

Vice-CuancerLLor.—Will you, if a mandamus is granted,
and the Provost makes a return, leave to us to decide whether it
was or was not a void election ?

Mr. Butt.—If you have a return to the mandamus upon a
strictly legal ground, we would leave the question to your de-
cision. '

Dz. BarTerspy.—All comes round to the starting point at
last—was it legal ?

Mp. Fitzgibbon.—All we want to guard against is an order
that an illegal rule is binding upon us.

Dr. Batrerssy.—You will not expect us to say that though
a rule 1s illegal it 1s binding upon you.

My. Fitzgibbon.—The first question is, whether it is illegal.
If it 1s legal it must be binding, and the alternative proposition
must be, that if it 1s illegal 1t 1s not binding.

My. Butt.—We shall leave the question to be considered by
the Visitors. It would come round in the end to this, would the
insertion of an 1illegal rule enable the Court to vitiate the election,
because Dr. M*Dowel did not submit to it ? If he resigned the
office there would not be any question.

Vice-CHANCELLOR.—Suppose we think that it could not be
legally enforced, might not Dr. M‘Dowel be precluded from
objecting to 1it? Might we not say thatit did not lie in his
mouth to raise any point against it ?

Mr. Butt.—If he is legally bound by the rule you must say so.

Vice-CHancELLOR.—And that it can be enforced ?

My. Butt—Is not that the same as saying, **legally bound.”

Vice-CuanceLLor.—No. Suppose as between him and the
Board, he could not legally rely upon the objection.

Mr. Butt.—1 do not exactly see what the effect of that would be.

Dr. Barrerspy.—That would turn upon the position of the
College that he is bound by the contract—t/ke estoppel—and that
must be also disposed of.

Mr. Butt.—1 have no objection to its being asked, was there
a legally binding contract 7 If that would assume a different
shape when the first question has been decided, we might say a
few words upon it. 1 am willing that it should be asked—is the
rule binding ?
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Vice-Cnaxcerror.—You would not add to it whether it
could be enforced, but decide it as between Dr. M‘Dowel and
the College—the other consideration springing out of the in-
terests of third parties.

Mr. Butt.—I do not want that.

Vice-CHaxcELLOrR.—A thing may be absolute upon broad
principles, though a Court might not interfere to give effect to
1t for the advantage of either party; es between them, neither
had a right to say anything. First, we were asked to decide the
legal question,

Mr. Tandy.—You will find in the case of The King v.
Trevenen (2 Barn, & Ald. 339), the point decided that a person
cannot come forward as relator in a gwo warrante information
to complain of the invalidity of an election at which he was
present and concurred.

My, Butt.—If there 13 a binding contract we must submit.

Vice-Craxeerror.—Binding between the parties.

Mr. Butt.—1 do not think there is any evidence of a contract.

Vice-CuancerLor.—I am looking at it in all the aspects in
which it may appear.

My, Butt.—There are two ways in which it might be re-
garded. First, whether the election 1s void? second, has Dr.
M<Dowel entered into such a contract as would make him resign
the Professorship or his office in the Whitworth Hospital? The
two questions are distinct. The second proposition goes upon
the supposition that the election is valid, and I ask, is there such
a binding contract as to justify his being called upon to resign
his Professorship, or Lectureship? But that proceeds upon the
supposition that there has been a valid election.

1cE-CHANCELLOR.—As between Dr. M‘Dowel and the
College.

Mr. Butt.—Yes.

Mr. Tandy.—1 am prepared to argue that upon the broadest
principles. 1 only ask the Court not to be dragged into the
consideration of anything which is not within its jurisdietion,

Dr. Barrerssy.—This disposes of all that Mr. Butt has
said, and brings us back to the question—is it legal ?

Dy. Ball—The technical question as to the Archbishop being
out of the case, there is nothing else that can be raised ; and I do
not see the use of a discussion upon these points. I am anxious
about the rule a great deal more than anything else.

Mr. Tandy.—The only limitation placed upon the 26th
section of the 40th Geo. I1I. is that the rules which it empowers
the Colleges to make, shall not be inconsistent with any of the



( 63 )

clauses or directions contained in the Act of Parliament. This
1s the largest power that could be given; and the word “ con-
duct” is also as large an expression as could possibly be used. It
was used of necessity and advisedly—having regarc {m the object
that the Legislature had in view—to establish a complete School
of Physic by the quasi amalgamation of the two Bodies, and by
iving them a joint control and 'mperw‘:mn over the Professors.
%subxmt that the word ¢ conduct” is large enough to enable
the Provost and Iellows to make the rule in question; that
rule has been sanctioned by the College of Physicians, Wh{} a
fortnight afterwards made a similar rule to regulate the conduct
of their Professors, They had the power of bringing the matter
before the College and its Visitors; and by not taking the ste
provided for hy ‘the Act of Parliament, nay, fulthf,r, by their
adoption of the rule, they, as a constituent part of the School of
Physic, have shown their approval of the rule. In what way is
the term * conduct” to be hmited, and what 1s the extent of the
ower of the Provost and Senior Fellows to make rules? If the
Eaard passed a Resolution that the Professor of Anatomy should
attend the College from 9 a. m. till 6 o’clock, p.m., each day,
would not that be a rule regulating his conduct? I put the case
in the light in which it was placed by Dr. Ball: assuming that
the College made a rule of that deseription, and that they consi-
dered it neceszsary, would that rule be invalid under the Act?
Would not that be a rule to regulate the conduct of the Pro-
fessors? Dr. Battersby made an observation as to their framing
a rule, that the Professor should reside within two miles of Sir
Patrick Dun’s Hospital, and asked would not such a rule be
within their powers? And let me ask, if they considered a rule
necessary for the interest and efficiency and proper working of
the School of Physic,—especially having regard to Sir Patrick
Dun’s Hespital, and the discharge of his (]tltj" by the Professor
of Anatmny—what is there in the Act of Parliament to say that
it is illegal? The meaning of the 26th section is to enable
the Board to make such rules relative to the conduct of the
Professors, in reference to the School of Physic, as in their
opinion are necessary for the well-being of the Profession and
the School, and would prove conducive to its interests and use-
fulness. There is not anything else to limit it; and it is a cu-
rious fact that the same word ** conduct” has been used in the
Act 25 Geo. I1l. ch. 42, sect. 22, which has been lepea]crI
I pray, in aid of this construction, L]h:z remarkable ]Jll)‘rl‘-lﬂll made
by section 27, to which I have already called attention; and
these sections are followed up by section 30, which enacts, in refe-
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rence to the University Professors, that if the President, or, in
his absence the Vice-President and Fellows of the College of
Physicians, shall at any time be dissatisfied with the conduct of
any of the University Professors, and after complaint made by
them to the Provost, or, in his absence, to the Vice-Provost and
Senior Fellows, redress shall not be given in ten days after such
complaint shall be preferred, the same may be laid by the said
President, or, in his absence, the Vice-President and Fellows of
the College of Physicians, before the Visitors of Trinity College,
Dublin, which said Visitors shall summanrily hear the matter of
the said complaint, and grant redress in case the same shall ap-
pear to be well founded, and if otherwise shall dismiss the same.
This provision in reference to the course which is to be adopted
where the ““ conduet” of a Univessity Professor is complained of]
18 quite separate and distinct from that which i1s preseribed by
sections 28 and 29, in the case of a willul neglect by any Pro-
fessor to perform the duty of his Professorship; and I again ask,
what are the rules which the Provost and Senior Fellows are to
be authorized to make under section 267 The Clinical Lectures
and the remuneration for them are specifically regulated by
section 11. The Professorial Lectures, as they are called for
distinction sake, are regulated by section 31; and power 1s
thereby given to the Provost, or, in his absence, the Vice-Provost
and Senior Fellows of Trinity College, to direct that the Lec-
tures on Botany shall commence at and continue to any other
time, as they from time to time shall think proper. Dy section
32 the Lectures are to be delivered in English, unless otherwise
specially ordered, and until the Hospital 1s built the Provost is
to provide rooms for the delivery of the Lectures. By section 33
power is specially given to the Provost and Senior Fellows to
regulate the fees which are to be paid by persons attending the Pro-
fessorial Liectures of the University Professors. Specilic provision
13 therefore made by the Statute for every thing then considered
necessary for the requirements of the school 5 but in the progress
of time——when the Hospital was built and in working order, when
other Medieal Institutions might spring up in the city of Dub-
lin, when population might increase, and the calls upon the
time and attention of the members of the Medical Profession
might become more numerous, when it might become the inte-
rest of medical men to attract pupils fromone Hospital to another—
these and all other changing circumstances might and naturally
would require that a power to make rules to meet such changes
should be vested in some Body; and in whom could that power
be more properly vested than in the two Corporations who were
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to create, as it were, a complete School of Physie, and to watch
over its interests and efficiency; and I submit that section 26
was passed in great measure, if not altogether, to meet and pro-
vide for such contingencies. I therefore submit that the words
of the section are amply large enough to carry out this object of
the Legislature; that they are of most extensive signification,
in fact the largest words that could be used, and that they must
be taken to embrace every rule and regulation which the autho-
rities of Trinity College considered to be necessary and beneficial
for the School of Physic, and proper to be imposed upon the
Professors : and if any rule is adopted, which is not reasonable
and proper, having regard to the requirements of the School, the
propriety of it can be questioned and investigated by the Body
to whom the power in that behalf is given, namely, the College
of Physiciang, with an ultimate appeal under section 27 to the
Visitors of Trinity College. As to the second branch of the
case :— Under the circumstances disclosed, and upon the various
documents before this Court, there is a contract, which is binding
upon Dr. M¢Dowel, and to which he was bound to pay attention
and to yield obedience, assuming that the rule was valid, There
was another point about the oath or declaration not having been
administered to him, but I really do not think there is any weight
in that matter.

Vice-Cuancerror.—We may treat Dr. M¢Dowel as if he
had been admitted. -

Mr. Tandy.—He is discharging the duties.

Vice-CuascerLor.—And 1s in fact admitted. The declara-
tion should have been tendered to him, or he should have asked
to have had it administered ; so that it does not lie in the mouth
of either party to complain.

My, Tandy—Take the 23rd and 29th paragraphs of the
Petition of Dr. M*Dowel. The 23rd declares that on the 26th
of October, 1872, he was elected Professor. The 29th paragraph
treats of the declaration which he was required to make, and
complains that he had not been given any opportunity of attend-
ing before the College to take it. If the Resolution were a
binding one, how does the matter stand? The advertisement,
under which the election took place, contained an intimation
that no office in any Clinical Hospital other than in Sir Patrick
Dun’s Hospital should be held by the Professor. He became
a candidate under that notice, which appeared in the Dublin
(Gazeile on the 2nd of July, 1872, and in the mouth of Septem-
ber following he wrote a letter to the Board, offering himself for
re-election to the Professorship :—* I beg to offer myself for re-

K
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election.” These were his words in this formal application,
which was made two months after the publication of the notice,
and in pursnance of it. About this there cannot be any doubt.
This being the case, I may further observe that Dr. M‘Dowel
uses these expressions in his communication to the Doard :—
** The announcement of the approaching election for the Profes-
sorship contains, in some instances, an addendum, intimating
that the Board of Trinity Gﬂl[ugu will give a preference to a can-
didate who will rulillquish the practice of his profession.” He
raises strong objections to any interference of this kind, and
uses arguments which evidently prevailed with the DBoard.
Although it is worthy of remark, thatin the official advertisement
which the Board were bound to publish, there isnot any reference
to the surrender of the private practice, it 1s plain from the
tenor of the entire letter, that when it was written, and he be-
ame a candidate, he was quite aware of the advertisement, and
he must be taken to have been so. It is a remarkable fact,
which bears strongly upon the case, that in this letter he never
alludes to the portion of the advertisement that relates to his
siving up Whitworth Hospital, whilst he raises objections to
%ﬂing obliged to forfeit his private practice, He never declares
that he will not be bound by the advertisement. This is followed
by the election. What is the result 7 The election takes place
pursuant to the advertisement, and he does not raise any objec-
tion. Does not the circumstance of his raising an objection in
one instance, and omitting it in the other, lead to the inference
that he had not any objection to urge except that in reference to
the relinquishment of his private practice? Ile is elected upon
the faith of this, yet 1 am told there is not upon his part an 1m-
plied contract. D3y not raising any objection, he left the Board
under the impression that he would comply with and yield to
the terms of the advertizement, while there was in his mind an
arriére-pensée, a something lurking, a secret intention, that if he
were elected he would not comply with the terms of the notice.
He procured his election by an apparent aequiescence in the
terms of the advertisement, which set out the Resolution. DBy
this apparent acquiescence he secures the votes of the majority
of the electors; and then when the election is over, and he thinks
he is safely established in the Professorship, he turns round, and
says I will not comply with the terms, upon the faith of my com-
pliance with which I got the votes of the electors. In the case
of Boyton v. The College of Phlysicians (3rd Ridg. Par. Cases,
433), the principle I contend for is laid down. Dr. Boyton and
others were elected to the office of King’s Professors in Dublin
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under the 15th of George II., which carried into effect the inten-
tion of Sir Patrick Dun, relative to such Professors. A public
advertisement announced on behalf of the Defendants that the
offices would be filled up, and the Professors would, amongst
other emoluments, be entitled to £100 per annum. After the
had been elected they raised crotchets upon a Statute which Lord
Clare said was “a model of legislative puzzlﬂ and pe:pl{,xnty
and claimed to be entitled to share the profits of former Profes-
sors which would exceed the £100 per annum. At page 458,
Lord Clare thus says :—* But these gentlemen know little of the
principles of a Court of Equity, if they suppose that they can
succeed in such an attempt. They will find themselves grossly
mistaken, if they suppose that they will be received in a Court
of Eqmt}r to commit a fraud upon a great and useful public In-
stitution, and in open violation of a plain implied engagement
on their part, to swallow up the whole of the fund appmpuatcd
by the Legislature to the support of it; and, therefore, I do not
feel it in any sort necessary in this case to determine upon the
construction of this Aet of Parliament, under which of the three
contradictory clauses relating to this subject, the quanfum of
salary, which each of the ﬁppeﬂants claims, ought to be ascer-
tained, because they have by their own acts, in my judgment,
unequwﬂcall bound tlmln==E11.'es In equity to ac-::.ept each a salary
of £100, ancivnr:- maore.’

Vice-CuancerrLor.—A Court of Equity will not assist such
a party.

Mpy. Tandy.—DBut the present case is much stronger than
that which I have cited, and may be regarded in another point
of view. Dr. M¢Dow Li 1s the moving party in the present pro-
ceedings; he has presented a Petition asking for a declaration
that he is not bound to resign the appmmmem in the Whitworth
Hospital, and that the rule is wulfra vires and void. Can he be
heard in asking such reliel after he has pursued the conduct to
which I have called attention? In Grant on Corporations, page
78, this principle is enunciated : *“ It is not competent to a per-
gon who {Jas ‘.uluntauly become a member of a Corporate Body to
set up the objection to a by-law which he is called upon to obey,
that the Corporation had no power to make such a by-law. The
same principle is laid down in the case of King v. Clarke (1st Salkeld,
348); also in the case of The London Tobacco Pipemalers Company
v. Woodroffe (7 Barn. and Cres., p. 838) ; and I have already cited
R. v. Trevennin (2 B. and Ald. 339) I'submit, therefore, firstly,
that the rule is within the Act. There is a special relief against
the rule, if it is considered by the College of Physicians to be an
improper rule; and they have not cml:,r not adopted that course,
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but passed a Resolution to the same effect. Secondly: Dr.
M:Dowel, as between himself and the University, is bound by
the terms under which alone they elected him, and his con-
duct precludes him from getting relief. T'he next branch of the
case is in reference to the fees in the Dissecting School; and it
appears to me that it only requires a cureful consideration to see
how these matters stand. There were Lecturers in Trinity Col-
lege from avery early period, on Anatomy, Chemistry, Chirurgery,
and Botany. The Lecturers were officers of the College, and under
its control ; they existed when the Hospital of Sir Patrick Dun
had not any existence; and the position in which they stood has
been clearly pointed out by the first four paragraghs made in the
Statement of the Board :—

“1. At a very early period three Lectureships for the teach-
ing of Anatomy and Surgery, Chemistry, and Botany, were
established in Trinity College, by the Provost and Senior Fel-
lows of the said College, and were supported out of the funds of
the said College ; and the said Lecturers were officers, and un-
der the control of the said Provost and Senior Fellows, as the
governing body of the said College.

¢ 2. On the 5th day of February, 1711, the then Provost and
Senior Fellows of the said College passed the following Resolu-
tion :—* At the request of the College of Physicians for the pro-
moting the study of Physic, ordered by the Provost and Senior
Fellows, that, besides the usual acts, every Candidate Bachelor
of Physic be examined in all the parts of Anatomy relating to
the (Fleonomia Animalis, and in all the parts of Botany, Che-
mistry, and Pharmacy. Ivery Candidate Doctor to be examined
as to the aforesaid subjects, and likewise in the explication of
Hippocrates and Aphorisms, and the theory and cure of external
and internal diseases; and the President and Fellows of the
College of Physicians to examine.’

3. The following entry appearsin the books of the College,
under the date of the 8th September, 1716 :—* This day Doctor
Robinson and Surgeon Greene were, by the Provost and Senior
Fellows, appointed to officiate in the Anatomy School as Lec-
turer and Anatomist.’

“4, The following entry appears in the said books, under
the date of the 19th June, 1717:—* The same day Dr. Robinson
was, by a majm'ibtly of voices, turned out from being Anato-
mist, and Doctor Nagle elected to the same. Ordered that the
Bursar pay £60 to Surgeon Greene, in order to purchase prepa-
vations for illustrating several parts of the human body.”"

It appears that one of the Professors ‘became boisterous, and
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excited the animosity of the College, and that he was turned
out,

Vice-CraNCELLOR.—You would not follow that practice?

Mpr. Tandy.—It is a very ancient custom. The existence of
that school, as a distinct Medical School, 1s recognised by the
15th of George III. (1741). Mr. Butt has mixed up the King's
Professors and the University Professors as it they were identical
in all respects; but they were always perfectly distinet and sepa-
rate. They had statutable duties common to them all; but in
addition, the University Professors had duties as officers of Tri-
nity College. These distinctive characteristics were preserved
even by the Statute 40 George ILI., ch. 84, because the Uni-
versity Professors are to be supported by the University. They
are not to be elected by the College of Physicians, but according
to the usual manner and custom of the University. Asa part of
the staff in College there was an Anatomy Professor established
in 1716 ; in addition to that, the College built Lecture-Rooms
out of their own funds, and appointed Demonstrators. The
Act ofthe 40th of George III. declares that until Sir Patrick
Dun’s Hospital shall be built, there should be rooms in Trinity
College allotted for the delivery of Lectures. How has the Col-
lege acted from that day to this? Although the Hospital (Sir
Patrick Dun’s) has been built, they have allowed the Lectures to
be delivered in their own building ; they have not called upon
the Professors to go to Sir Patrick Dun’s,

Dz. Barrerspy.—I understood Mr. Butt to say that upon
the passing of the Act, the seven Professors constituted the
School of Physic, and were entitled to apply the fees for Lectures
in a certain way, and then the two Institutions became one Body,
blended and moulded together, entitled to the entire of the fees.

My. Tandy.—It 1s shown that there was a distinct medical
teaching body in the College, and this was not interfered with in
the slightest degree by the Statute. The way in which confusion
has arisen 1s, that since the appointment of a Professor of
Anatomy under the Act of Geo. 11I., the University has made
that Professor the party to superintend the discharge of the
duties connected with their peculiar medical department in the
College, in addition to his own special duties under the Act of
Geo. III. He has distinet duties under the Aect of Geo. IIL,
and also distinet duties in connexion with the Dissecting-room
in College; but in consideration of his so performing the duties
in the Dissecting-room he was permitted, till recently, to receive
the surplus of the fees arising out of the Dissecting-room, after he
had paid all necessary expenses. He was allowed to receive this
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in addition to the income which he derived under the 40th of
(Geo. III.

Vice-CuaxcELLOR.— A share of the fees,

My, Tandy.—Yes, the fees payable for instruction in the
Dis.-gu[:mg—mmn* Until recently these fees did not appear in
the books of the College. The Professor was allowed to manage
everything himself. He paid for dead bodies and demonstrators,
and was allowed, until a recent period, to receive the fees.

Vice-Cs ]A‘MCELL[}H.—HE was elected in the College, and had
a right to the fees. The Statute makes him a Professor of the
Unw rsity—he 1s that in the School of Physic, a statutable Pm-
fessor, as was forcibly put by Dr. Ball: then the question arises
whether the object was not to combine it with Sir Patrick Dun’ s,
and whether it was not proper for the College, under their
powers, to appoint a Professor of Comparative Anatnmy-—-whe-
ther you ean put him into the other establishment, to the prejudice
of the staff that were there at the passing of the 40th Geo. IIL.

Mp. Tandy.—He is a statutable Professor, but guoad the
duties in the Dissecting-room, he is only an officer of the College,
and as such was u]lcwed to receive the fees ﬁl'l!i-ll'lf‘-" from suLh
Dissecting-room, and from demonstrations therein.

Dr. Barrerspy.—In what manner are they shown to be
distinet ?

Mr. Tandy.—Under the 40th of Geo. IIL. he is entitled to
two distinct classes of fees, and two distinct duties have been
1nposed upon him; first, under section 11, which obliges him to
deliver Clinical LECI.UT'E*"? in Sir Patrick Dun’s H'I‘ﬁpll-ﬂ] and
secondly, by sections 31, 32, and 33, he 1s bound to deliver
Liectures called E”roii‘:ssnrial Lcctures, and 1s entitled to receive
foes for them, The Lectures of each Professor ¢ shall commence
on the ﬁlsl; Monday in November, and continue until the end of
April;” and by the 33rd section, the Professors specified in the
previous sections may charge rﬂuﬂﬁnable fees. The King's Pro-
fessors and the Professors raf the University are both included.
You perceive that the University Professors are to deliver Clini-
cal Lectures in conjunction with the King’s Professors, which are
p:nd for as prescribed by the Statute, and they are uls:::- in con-
junction with the King’s Professors, to deliver Pmtesw:ml Lee-
tures, and are entitled to charge reacsonahle fees for those Lectures.

ﬁfﬁ'; Buit—1If they regulate the amount, is not the Professor
entitled to fees ?

Mpr, Tandy.—Yes, but these are fees for Lectures delivered
there. The fees for 11ssection are distinet from the fees receiv-

able under the Act of 40 Geo. I11., and accordingly the King’s
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Professors are not entitled to, and have never claimed, any
portion of such fees. They perform no dutiesin the Disseeting-
room, which is exclusively a College Institation. Dr. M‘Dowel’s
letter of September, 1872, shows the difference. In this he
shows how the Medical Schools increased and prospered. He
then gives a Table with two columns, from which it appears that
in the Session 1858-185Y, the number of pupils entered for
Professor’s Course of Anatomy amounted to forty-three; and the
number of pupils entered for dissection was the same. In Ses-
sion 1859-1860, the number in the first department was fifty-
eight; in the second, sixty-two ; showing, in the second depart-
ment, an increase of four. In Session 1860 and 1861, ninety-
five in the first department, and 102 in the second, showing an
increase of seven in the second department.

Vice-CHancELLor.— Was there any dissection or were there
any demonstrations in Sir Patrick Dun’s Hospital ?

Mr. Tandy—No practical dissection.

Dr. Barrersey.—Was that right? Should there not be
Lectures in some place ?

Mr. Tandy.—There were Professorial Lectures delivered b
the Professors; but there were no dissections. I shall still fur-
ther show you the distinction between the two. In the letter
of Dr. M¢Dowel to Mr. Toleken, dated October 22, 1872, he
gives an account of his emoluments as Protessor, and sets forth the
various sources from whence his income has been derived. These
are, salary, £250; Lecture fees (average), £226; Clinical fees
(do.),£52 ; Dissecting fees, £400; Examination fees, £15; total,
£925 a year, which income might Iincrease as the school in-
ereased 1n numbers. Let us contrast this with the income of a
Professor in the King and Queen’s College of Physicians under
the Statute. His salary would be £100 a year; he also would
have the Lecture fees and Clinical fees, so that his income would
be about £350 a year. Does not this table show the distinction
between the two ?

Vice-CuaxcerLrLor,—That would be a very shabby salary to
give an eminent man.

My. Tandy.—That may be the case, but it shows that the
two sources of income were distinct. The King’s Professor de-
livered the same course of Professorial and Clinical Lectures,
but he never came into the Dissection-room. I use this argu-
ment to show the distinetion between the two cases.

Vice-CuavcerLok.— That is to say, they could not come
in here to elaim Professorial Lectures.

Mr. Tandy.—There is a complete distinction between the
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Dissection-room fees and those paid for the other duties dis-
charged: in fact, when Sir Patrick Dun’s Hospital was built, all
the statutable Lectures should have been delivered there.

Vice-CuancELLor.—Would you say that the Dissection-
room did not at all belong to the School of Physic?

My. Tandy.— Certainly not, under any of the Acts.

Dr. Barrerssy.— Had they not alwaya the use of the room;
had not the King's Professors the use of 1t 7

Mr. Tandy.—The King’s Professors had not the use of the
Dissecting-room : the University Professor is a statutable Pro-
fessor, quoad the duties imposed by the Statute, but the Statute
does not impose any duties with respect to dissections or de-
monstrations. I admit thatif the fees in the School of Anatomy,
or rather the Dissecting-room, were imposed by Statute, the
Board could not touch them, but they are outside the Statute;
the Board have kept them under their control, irrespective of
the Statute; and they have made rules with regard to the School
of Anatomy or Ihssecting-room, irrespective of the College of
Physicians.

Dr. Barrerssy.—Are none of the Lectures provided for by
the 40th of GGeorge the 11, delivered in the Lecture-room ?

Myr. Fitzgibbon.—Yes,

Mr, Tandy.—There are no Professorial Lectures delivered
in the Dissecting-room.

My, Fitzgibbon.—The Lectures delivered by the Professor
of Anatomy take place in the Lecture-room.

My. Tandy.—That is not the Dissecting-room, in which
there are only demonstrations and not Lectures; and I find a
regulation in the Uﬂllegc Calendar that Dr. Bennett should, in
the Dissection-room, deliver, not Lectures, but simply demon-
strations ; and the advertisement of the 2nd July, 1872, to which
I have alluded, distinctly points to the different classes of fees.

V[L:E-Cll.—thELLuR.u—'Flm argument of Mr. Butt was that
they had the power amongst the stall’ of regulating the distribu-
tion of the surplus fees; but he contended that it would be di-
verting the fees improperly if they were to apply them to other
purposes—appropriating the fees to Comparative Anatomy would,
in his opinion, be a misappropriation of them,

My, Tandy.—Mr. Butt omitted a matter. It is well to call
the officer * Professor of Comparative Anatomy,” but he is like-
wise a Demonstrator in the Dissection-room.

Vice-CHaNceELLOR.—Is that in his appointment ?

Mpr. Buft. —We object to this. To send a Professor of
Comparative Anatomy to take the knife out of the hand of the
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Professor of Anatomy, is to destroy the School of Physie. It is
not 1n his appointment to do so, but they make him do it.

My, Tundy—He is a Demonstrator quite as much as an
other Demonstrator, and the College can deal as it thinks best
with its own oflicers and Dissecting-room.

Vice-CuancerLor.—It would seem to me that it would be
E‘upﬂr for a Professor of Comparative Anatomy to go into a

issecting-room to explain the subject to his pupils.

Myr. Tandy.—It is in the summer that he delivers his Lee-
tures on Comparative Anatomy, but the operations in the Dis-
secting-room proceed in the winter,

Vice-Cuancerror.—If the Board consider that it is subser-
vient to his duties that he should go into the Dissecting-room ?

Mr. Tandy.—They have that power. I shall merely allude
again to the Resolutions, for the purpose of showing you the
control-which the Board have kept over the Dissecting-room.
In paragraph 9 of the Answer of the Board, they say as fol-
lows : :

“9, For a long series of years there has existed in Trinity
College a building appropriated to the purposes of Dissections
and Demonstrations. This building was erected at the expense
of the College, and has been maintained partly out of the Col-
lege funds and partly out of students’ fees; and large sums of
money have been expended by the College in its erection, en-
largement, improvement, and maintenance. It is not subject to
the provisions of the said Act, and has always been regulated by
rules and orders from time to time made by the said Provost and
Senior Fellows, as the governing body of Trinity College, and
not under or by virtue of any authority given to them by the
said Act; and the said Provost and Senior Fellows have also
nominated and appointed the Professor and the University Ana-
tomist to attend in such Dissecting-room and Demonstrations,
and generally exercised control over the same, although, in
making such rules and regulations, and in the appointmnent of
such Lecturers and officers, they may have consulted the Profes-
sor of Anatomy.”

Twelve years—May, 1861—the Provost and Senior Fellows
made the following rules in relation to the Dissecting-room
fees:—

s It is resolved, on the recommendation of the Professor of
Anatomy, with the coneurrence of Mr. Barton and Mr. Bennett,
that the following regulations shall be of force until the year
1865, when Dr, M‘Dowel’s term of office as Professor of Ana-

tomy will expire:—

L
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“¢]. The Board appoint Mr. Barton University Lecturer in
Practical Anatomy, and Mr. Bennett Assistant Lecturer.

¢¢2 In the event of either of these offices becoming vacant,
before the period above alluded to, the Professor shall recom-
mend to the Board a f{it and proper person or persons to succeed
to the vacant office or offices,

¢¢ 3, The pecuniary arrangements now in force between the
Professor, Mr. Barton, and Mr. Bennett, shall continue during
the residue of Dr. M*Dowel’s term of office—no change to be
made without the consent of the parties, and the approbation of
the Board.

4, At the termination of Dr. M¢Dowel’s term of office,
in 1865, the Board shall be at liberty to make new regulations
for the Professorship, and to re-appoint or not any or all of the

entlemen holding the above-mentioned offices.’

“ The Board agree to adopt the foregoing Resolutions, as
recommended to them; but the Professor of Anatomy must be
still held responsible for the efficiency of the instructions given
in the Dissecting-room, and it will be his duty to report any
negligence to the Board.”

I submit, upon the whole of this case, that Dr. M‘Dowel has
no such right to the fees as he claims; and he is not entitled to
anything incident to his office, except the fees that were given
by the Statute. From the earliest period the Board kept the
rules under their control, and always claimed a right to distri-
bute the fees amongst the officers. Dr. M:Dowel has been re-
elected ; he comes 1nto office under a specific advertisement, and
I submit that he has no right to the privileges which he claims
in his Petition.

Mr. G. Fitzgibbon, Q. C.—I appear on behalf of Dr. M¢Dowel,
and I should like to let the Visitors know the way in which I
think the case should be discussed. 1 desire that it should
be geen that 1 do not intend to leave any part of the case un-
discussed. Dr. Ball has said that there are two questions for
consideration.  First, was Dr. M‘Dowel bound to resign his
office in the Whitworth Hospital? Secondly, was the taking
away of a portion of the fees for dissections, and giving it to the
Professor of Comparative Anatomy, a lawful act? A third
question has been suggested by Mr. Tandy, namely, whether,
assuming that the regulation as to the Whitworth Hospital was not
sustainable, Dr. M‘I’owel gshould be held bound by it? With
very great respect, I am unable before a judicial tribunal, and as
a lawyer, to discuss this question, except in either of two views.
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I can understand that a man should be held bound by a Statute
in a Court of Law, or in a Court of Equity, but unless he is
bound by some Frinciple recognised by a Court of Law or a
Court of Equity, I cannot understand any circumstances in which
a thing ought to be at all enforced.

Vice-CHanciELLorR.—He might be bound relatively as be-
tween him and the College; but a Court of Equity might not
assist either party to effectuate or repudiate the contract.

Mr. Fitzgibbon.—We must discuss it thus—whether 1t 15 a
contract or understanding that should be enforced according to
the principles that control a Court of Equity as to good faith
and fair dealing? We can discuss whether, upon the conduct
of the parties, 1t can and ought to be enforced; but unless there
is something to bring it within the principles acted on by a
Court of Equity, I do not see how it can be maintained.

Vice-CHancerLor.—A Court of Equity micht not allow a
party, for hisown advantage, to setup a elaim; on the other hand,
1t would not give assistance to either of the litigants to work out
their contention. It might not assist either the one party or
the other. ;

My, Fitzgibbon.—If you permit me I will show how, in my
opinion, the matter should be discussed, but I must protest against
the application of any principle which has not been or cannot be
recognized by some .Court of Law or Equity.

Vice-CHaNceLLOR.— Y ou need not be uneasy about the way
in which the question must be regarded. It I have any tendency,
it is towards a scrupulous adherence to the principles of law.

My, Fitzgibbon.—1 shall discuss the question, whether, within
the Statute, the regulation is legal? This divides itself into
two parts—first, is it a rule to regulate the conduct of a Profes-
sor, then 1s it consistent with the clauses of the Aet of Parlia-
ment? I admit that any rule that regulates the conductof a
Professor has, if made under the Statute, the validity that it would
have 1f it were embodied in it; but this must be subject to the
limitation that it is not inconsistent with anything else in the
Act. If I am able to show that it is not legal, I can only under-
stand Dr. M‘Dowel’s being bound by it, either as a matter of con-
tract, or 1f a Court nI'Eciuit_v would enforee it, upon the theory of
Mr. Tandy that it would be a breach of faith not to act upon it, or
if Dr. M*Dowel 1s not in a condition to deny its validity. This,
I think, exhausts all the questions with regard to the regulation in
reference to W hitworth Hospital. The next question is, whether
taking away the fees and appropriating them to the Profes-
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sor of Comparative Anatomy is lawful? I cannot put it upon a
more unfavourable basis for myself than this—are they fees
which a Professor is entitled to charge under the 40th of George
I11.; and if they be not, are they under the circumstances pay-
able to the Professor, or subject to his jurisdiction? I propose
to take this point first, as Mr. Tandy discussed it last, and 1 am
wﬂlmg to concede everything said by him—that every word he
said is true—but I say that it 1s beside the question which you have
here to determine. The Dissecting lee is a separate fee, payable
b}r a different class of students, at a different time, and different
in_amount from the statutory fee for Lectures; but he is not
aided unless he shows that it is not payable to the Professor
under the Statute. I am sorry to say that a great deal of the
argument will depend upon dates and documents, and I protest
it is only by mixing up dates and documents, and treating
the transactions of 100 years as if the;-,r had oceurred at once,
that even a question can be raised in this case. There was not
any Anatomical School, nor any Dissecting-room in Trimity Col-
lege when the will of Sir Patrick Dun was executed. The date
of his will is the year 1704, when there was not any Medical
School in Trinity College. ‘When making the will and execut-
ing the trust deed, he was providing for a complete School of
Physm, upon a site that was vacant and suitable; he therefore
provided, in order to carry out his intentions, f'm the appoint-
ment of either one or two Professors, according as his property
turned out to be sufficient : and he declared the objects to which
he intended devoting his bequest to be the reading of Publie
Lectures and establishing Classes for Dissections. By the 36th
section of the 40th of George III., the Statute of the 15th of
George II1. 1s kept in force. Having in 1704 executed the
deed, Sir Patrick Dun got a Charter, or rather a Charter was
granted after his death, in the second year of King George 1.,
thus incorporating a King's Professor of l’h}'bm upon the
foundation of Sir Patrick Dun:—* Know ye, therefore, that we
of our special grace, certain knowledge, and mere meotion,
and with the advice and consent of our right trusty and welry
beloved Councillors, have granted, uulmnecl constituted, and
appmnte{l af'.,{”, Lhat there shall be for ever '-.\'1t11111 our 5:&,1{1 Cit
of Dublin, in our said Kingdom of Ireland, a Professor of Phy-
sic, to be called and known by the name and title and style ﬂf
the King’s Professor of Phwm, in the City of Dul:-lm, &e? If
the language of this Charter is clear on any point, it establishes
that the duty of King’s Professor consisted not only in the



delivery of Lectures upon Dissection, but upon Dotany also;
Demonstrations, Dissections, and attending the Botanical Gar-
dens are all included 1n the Liectures that shall be delivered durine
Term time. We have it therefore that the King’s Professor of
Physic, as created upon the foundation of Sir Patrick Dun, was
bound to dissect and demonstrate plants upon the same terms as
he was bound to lecture.

Vice-Cuancerror.—Have they acted in accordance with the
Charter?

Mr. Fitzgibbon.—It was changed. It is nothing but the
confusion that has arisen upon this document that renders the
argument at the other side for a moment sustainable. The ori-
ginal Charter nmposed all the duties upon the King’s Professor.
Under the 15th of George II. that Corporation was wholly dis-
solved ; but you will find that other provision was made for
the performance of the duties, and the contention here would have
the effect of taking the Laboratory from the Professor of Che-
mistry and the Botanical Gardens from the Professor of Botany.
I have come only to the 2nd of George I, and my argument 1s,
that the duties of King’'s Professor ineluded all the duties which
are set forth in the will of Sir Patrick Dun to have been in his
contemplation. The 15th of George IIL. recites—* Whereas, by
the said deed, and bearing date, &c., and signed and sealed b
said Sir Patrick Dun, he, among other things, declared it to be his
desire and intention to make provision for one or two Professors
of Physic, if the maintenance should prove sufficient; to read
public Lectures, and make dpublic Anatomical Dissections of the
several parts of human bodies, or bodies of other animals; to
read Lectures of Osteology, bandage, and operations of Chirur-
gery; to read DBotanic Lectures, demonstrate ]l)l:mts publicly,
and to read public Lectures on the Materia Medica, for the in-
struction of students of Physic, Surgery, and Pharmacy.” We
have here a legislative declaration that amongst the duties of
the Professor were included Demonstrations of Plants, and Lec-
tures' upon human bodies or bodies of other animals. Then
comes the recital :—** W hereas, since the decease of the said Sir
Patrick Dun, the rents of the real estate, so by him devised as
aforesaid, are considerably improved and risen, and likely to rise
yet much higher, insomuch that they, together with the produce
of the residue of his personal estate so devised and decreed as
aforesaid, will afford a competent provision for three Professors.”
There is next a recital that in the period between 1704, when Sir
Patrick Dun made his will, and the date of the Statute, some of the
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objects had been otherwise provided for—1741 is the date of the
Statute—look to the Calendar. In 1711 three Lectureships had
been established in Trinity College—first, Anatomy and Surgery :
secondly, Chemistry ; thirdly, Botany ; all of these were established
in the same year, therefore the subjects which had been provided
for, as recited in the Statute, were Chemistry, Botany, and Ana-
tomy. How have these departments been provided for? By
the creation of a School of Anatomy, in which the Professor was
bound to dissect. Lt 1s made as clear as daylight, by reading in
connexion with the Statute the Resolution of 1711, appointing
the University Anatomist. Therefore, you have the office car-
ried on. You have what are called Lectures on Anatomy, which
include Dissections, and the Lectures delivered in the Anatomy
School. You find thatin 1716, the Professor had an Anatomist
to assist him, and that before 1800 that Anatomist had ceased to
exist. He was not created at the same time as the Lecturer on
Anatomy—he was created in 1716. Does not the entry of 1716,
read in connexion with the Statute, put it beyond all doubt that
one of the duties of Lecturers in Anatomy was to dissect in the
Anatomical School? You then find that all the other duties
that were provided for by the will are ensured by the appoint-
ment of the three Professors. Take away the departments of
Anatomy, Botany, and Chemistry, and the Demonstration of
Plants, you leave nothing behind but the practice of Physie,
Pharmacy, and Maferin Mediea ; you find that the three Pro-
fessors upon the foundation are the Professors of Physie, Surgery,
Pharmacy,and Maleria Medica,and these with the three University
Professors exhaust the duties of the original King’s Professor
of Physic. It is aremarkable fact that the only portion of Sir
Patrick Dun’s will remaining uncovered is the Professorship of
Comparative Anatomy, because no provision has been made for
the examination of the bodies of other animals, but by the Act of
George I1I. this omission was filled up-—a Professor of Natural
History was formed upon the foundation of Sir Patrick Dun, and
Anatomy and Surgery were joined together. The Statute of the
15th of George Il. is followed by the Statute which is repealed
by the 40th of George III.; but my contention has been proved,
that the Dissecting School is a part of the School of Physic:—
“ Whereas, three Lectureships have been many years since es-
tablished in the University of this Kingdom for the teaching of
Anatomy and Surgery, Chemistry and Botany, be it enacted by
the authority aforesaid, that there shall be three Professors in the
University of this. Kingdom, which shall be called University
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Professors, that is to say, a Professor of Anatomy and Surgery,
a Professor of Chemistry, and a Professor of Botany, which
said University Professors shall have perpetual continuance
and succession, and shall be elected 1n the manner, for the
time, and subject to the regulations hereinafter mentioned.”
Let me ask, could the words, * for the teaching of Anatomy,”
except to a non-professional mind, be anything else but
nonsense, unless with it were included Practical Dissection?
My learned friend is obliged to say that this would mean the
teaching of Anatomy by models. Has there been any other kind
of teaching than that in the Anatomical School? Where is there
any evidence of a Lecturer except in the Anatomical School?
They have endeavoured to contend that there was a complete
School of Physic where Anatomy was taught without Anatomical
subjects. Then it 1s enacted, * that the several Lecturers in the
said several branches are hereby constituted and appointed Pro-
fessors in the said several branches respectively.,” This means
that of anything in which a person had previously been a Lecturer
he became Professor. By this I have shown that, in 1716,
the Lecturer was made a Professor in the Anatomical School;
and how could any one spell out of this that the Professor is not
a Professor of the Anatomical School? Between 1716 and 1785, a
material change took place. The office of University Anatomist
had ceased to exist. In 1761 George Cleghorn was University
Anatomist. Upon the 29th of June, 1761, a Resolution was passed,
by which the two offices of Professor and Anatomist were fused
into one ; and, if this does not conclude the matter, I do not know
what could do so. From the month of June, 1761, tll 1861,
there was no University Anatomist here. The Professor of
Anatomy had the entire control of the School. Will you allow me
to refer to the regulation under which Dr. M*Dowel holds his
present office ; and so far from there being any foundation for the
assertion that he does not lecture in the Anatomical School, it i3
Frovided by the Calendar (Calendar of 1873), that he shall
ecture there and nowhere else. He is to be for two hours
every day in the Anatomical School, and, during one of thesc
hours, must deliver his Lecture,

My. Tandy.—It is not done in the Dissecting-room.

Mr. Fitzgibbon.—The Dissecting-room is a %ﬁng room, with
the Lecture-room at one end; the Anatomical School 1s thus
defined, and the Lecture of the Professor of Anatomy is to be
delivered in that room, during one of the two hours of his
attendance. There is another regulation of equal value—
that the University Anatomist shall confine himself to” De-
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monstrations, and shall not deliver Prelections. The duties of
Anatomist and Professor are both deflined, to be performed in
the Anatomical School, and during certain hours of the day. I
have already told you that, from the year 1761 to 1861, there
was no University J‘in;ntmnnt at all, no person bearing that title.
The state ol facts during that period is set forth in the 6th para-
graph of Dr. M‘Dowel’s Petition: * Until about the year 1865,
the fees for Dissections were collected by the Senior Demon-
strator for the Professor, who appointed and paid the salaries of
all the Demonstrators, paul the expenses of providing subjects,
and the other expenses of the School, and retained the balance
for his own use, not accounting with any person. The
Senior Dcmﬂnstnwr, by agreement with the Prof essm* received
as his remuneration one-half of the surplus of the fees.” There-
fore, during the entire of these 100 years, the Professor received
the fees for the performance of these duties, under the Statute—
received them, not accounting to any one, and treated them as
fees which he was entitled to charge,

Dr. BarTeErssy.—DBut he paid out of the fees the expenses
of the establishment.

Mpy. Fitzgibbon.—A man can walk into a room and deliver
a Lecture without expense, but he cannot go into an Anatomical
School, and demonstrate there, without expense. The Board were
not bound to provide subjects. They were not under any legal
eﬂpﬂnﬂlblht_}' to do so; and if a man were to teach Anatomy, he
could do it only by providing his own subjects. The Board
were not under any obligation to provide them; it therefore be-
came necessary for the Professor himself to pmvu]e them. His
position was rccngmsed by the Statute, the 75th ch. of the 2nd
and 3rd Wm, IV. The Anatcmy Act recognises no person as
entitled to procure a subject, nor have one in his possession,
except the Professor or teacher of ..:lnatnm}f

Vice-CuaNcELLoR.—During my time, while I was a student
in the College, several {lIStUIbJ.IlC{‘b arose in consequence of the
exhumation of bodies for dissection.

Myr. Fitzgibbon.—Look to the account paid by the Bursar
for subjects. They might as well tell me that Dr. Smith was
not entitled to a salary ‘because he paid for subjects, as make out
that the Professor was not entitled to his fees, when I find that
the Provost and Fellows have not any legal rlght to charge the
{ees, while the Professor has that power. It 1s incumbent on
the Professor, if he desire that his School shall pay, to provide
the subjects himself. It would be a stronger argument against
me, if it turned out that the Board provided the subjects; all

-
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they did was—they took care that the amount for fees was not
made too great; and that the remuneration should be reasonable.
I have endeavoured to show that the Lectures included De-
monstrations.

Vice-CrHa¥cELLOR.— Could the words of the Statute be said
to include all ?

M. Fitzgibbon.—1In the early Statutes I have shown that
the Lectures did include practical Demonstrations.

Vice-CurancerLLor.— You must take the whole code.

My. Fitzgibbon.—And the key of it 1s, that a complete School
of Physic includes Demonstrations. Take the two sister Professor-
ships. Is the Lecturer in Chemistry to have a different law
applied to him in the Laboratory, to that applied when he is in
the Lecture-room ? Is the Professor of Botany to be prevented
from going into the Botanical Gardens and demonstrating? I
find in the Calendar, in the case of the Professor of Chemistry,
there is a fee charged, ten shillings, for anticipated breakage, to
be made good by the student. By what possibility can this be
legalised in any other way than by showing that all these are fees
charged for Lectures, and that the Professor has the power to
make these charges? This, in 1761, is recognised; and ifever a
document earried demonstration with it, this does, that the Board
were dealing with money over which they had not any power,
except to rcgulate_its amount. If you refer to the 4th age
of the Answer of the Board to the Appeal, you will find in the
2nd paragraph that ““in the event of the offices (University Lec-
turer in Practical Anatomy, and Assistant Leeturer) becoming
vacant, before the period alluded to, the Professor shall recom-
mend to the Board a fit and proper person or persons to succeed
to the vacant oflices;” that 1s to say, the two gentlemen who
were appointed were Mr. Barton and Mr. Dennett, and it is
provided that, if other officers are to be appointed successors to
those gentlemen, the appointment shall be made as the Professor
recommends; and in paragraph 3, it is provided, that * the
pecuniary arrangements in force between the Professor, Mr.
Barton, and Mr. Bennett, shall continue, during the residue of
Dr. MDowel’s term of oflice, no change to be made without the
consent of the parties, and the approbation of the Board.” Here
is a declaration by the Board, in their own Resolution, that the
pecuniary arrangements already in force shall continue; and in

aragraph 4, it is resolved, that * at the termination of Dr,

I'Dowel’s term of office, in 1865, the Board shall be at liberty

to make new regulations for the Professorship, and to re-appoint,

or not, any or all of the gentlemen holding the offices.” It is
il |
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impossible to put any other construction upon this Resolufion
than this: the officers should be appointed on the recommenda-
tion of the Professor; all the arrangements rested with him,
and on him was imposed, and to ]mn was given the entire re-
sponsibility and control of the Dissecting-room. Observe, that
these regulations were to continue only to the termination of Dr,
M:Dow el’u term of office, in 1865. We would naturally expect to
find something bearing upon-the subject when the Professorship
expired ; so,at page 5, we find * The Petitioner’s term of office, as
Professor of Anutmny and Chirurgery, expired on the 9th day of
October, 1865, and he was then continued in office for a further
term of seven years. The following is the entry on the Registrar’s
Book, of such re-election or continuance in office : ¢ Benjamin
M<Dowel, Esq., M. D., was re-elected Professor of Anatomy, the
Board reserving the usual powers of dncctmfr the arrangements of
the School: and Dr. Edward Bennett, to the office of University
Anatomist.” I am told that the Sr,]m-:nl does not form any part of
the l’mfesmrsduw, but 1s 1=¢:nrr*4e|;h1nﬂr distinet and separate ; and
yet we have again a declaration, treating the School as part of his
Pr ofessorship, ]mldmg the Professor 1e~:pr:-nf:|ble for its eontrol, and
Eblﬂb]lﬁl‘llll'f that the monetary arrangements were to continue as
they had been previously. In 1865 the Resolution was passed
which we have in the Calendar; up to that time the fees were
received from the students by Dr. Bennett.

Vice-CuanceLLor.— Are the fees for Lectures received di-
rectly by the Professor?

Mr. Fitzgibbon.—Yes, and so were the other fees till the

ear 1865. The fees were previously accounted for with the

i”rofessm', but in 1865 the following Resolution (in page 5 of
Dr. M‘Dowel’s Petition) was adopted—® Resolved, that Dr.
Bennett (the University Anatomist) be authorized to receive the
fees for dissections, and lodge them in bank to the credit of the
Bursar, who will undeﬂake the distribution of the same.”” 1t is
perfectly clear from this Resolution that if the Bursar did not
properly distribute the fees, he would be lable to an action for
*“money had and received.” His duty was to distribute the
fees; he has always done so, and all the expenses having been
deduated the balance is divided between the Professor and the
Unwemty Anatomist, in compliance with an arrangement that
had existed previounsly.

Vice-CnanceLLorR.—The money is to go to the credit of
the Institution.

Mpr. Fitzgibbon.—1 find what was done was this: although the
money was lodged to the credit of the Bursar, nothing went into
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the pockets of any one except those who had previously re-
ceived it. I have shown that it is left to the credit of the
Dissecting School; I demonstrate that the DProfessor is the
person who is responsible for the efliciency of the School, and
the discharge of the duties connected with 1t; and solong as the
duty is thrown upon the Professor, the Board have not any right
to apply the fees to any other purpose than that for which they
were intended.

Vice-CuaNcELLOR,—Suppose the Board considered that the
School of Physic was incomplete, and that it would be well that
scientific instruction should be also provided, but that suffi-
cient provision had not been made for the maintenance of such
instruction, would it not be incidental to have and exercise the
power of appropriating some of the proceeds to the sustainment
of this instruction ?

Mr. Fitzgibbon.—It is my desire to show the Visitors how
all objections that may be raised ecan be answered, and I am
glad when any objection is taken, in order that I may meet it.
The School of Physie, established by Statute, was declared to be
a complete school; =0 long as the Professors appointed under the
Statute succeed in discharging all the duties 1mposed upon
them, so long are they entitled to receive the entire of the emo-
laments. Only one of two things could oceur—either something
is not done which the Professor should do, or something ad-
ditional, which the Board consider advantageous, is required b
them to be done. If the Professor does not perform all the
duties entrusted to him, he can be compelled to do so, and money
will be deducted from him if he does not do his duty; but ifany
additional work is demanded, other means of carrying it out
must be afforded.

Vice-CuanceLror.—Your argument 1s, that if anything
supplemental is required, it must be paid lor.

M. Fitzgibbon.— My contention 1s, that whatever is defective
in a statutable point of view must be made good, and what is
supplemental cannot be taken from the person who has been
elected under the Statute for the discharge of other duties. So far
I have been arguing upon affirmative grounds. I shall now
supply a few arguments, negative their character. Where 1s
the authority in the Board to charge these fees? You mustshow
the lawful origin of all fees.

Vice-CuaxckrLLor.— A elaim for compensation may be made
in the nature of a quantum meruif, though not in the nature of
fees; and if there is a dispute in reference to it, the verdict of a
jury may establish the demand.
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My. Fitzgibbon.—But you must see by whom the benefit has
been conferred. Every argument in the case demonstrates that
the Professor was to receive the money; and there is not even
a shadow of foundation for the allegation that, at the beginning
of the foundation of the School of Physie, any person but the
Professors got the fees; but even were there any reason for the
contrary, the 25th of Geo. 111. put an end to 1t.

Dr. Barrerspy.—He is the officer of the College.

My. Fitzgibbon.—Ie is responsible to the College, and there
is not any instance in which the College could deduct a fee to
which one of its officers was entitled. The University Anatomist
never received any salary except that which he got from the
Professor—even after his appointment in 1861, he did not get it.
He received no fees till the Act of 1867. I rely upon the
Act as showing that the Board have not any power to deal with
fees created by Statute.

Vice-CuanceLLor.—The power which they had under the
Act of Geo. I11. was to regulate the amount of fees.

My, Fitzgibbon (refers to the 30th Vie., ch. 9).—It is shown
that, without a Statute, the Board could not divert the fees from
the Professor to any other person. A legislative provision, in
the event of neglect, has been made by the 4th section. If myargu-
ment is right, that these fees are provided for by the 40th Geo. 111.,
I can likewise rely upon the late Statute as proving that without
a statutable enactment the fees could not be diverted. In the
case of other officers, it 1s manifest there is not any power in the
Board to change the fees from one officer and give them to
another ; and there 1s no instance in which there was a transfer
of fees belonging to one oflicer to another, without his sanction,
or a statutable enactment. It is remarkable—and it supports
my argument—that the [ees attached to the office of Vice-Chan-
cellor were described under the Letters Patent of Victoria (1868),
as payable by wser only. We have the user of 100 years for pay-
ing these fees directly to the Professor; he put the fees in his
pocket, and did not account with anybody. Therefore we have
not any evidence that the fees ever were payable to the College,
but we have proot that they were within the School of Physic,
and were fees remuncrating the Professor for the discharge of
duties which he was bound to perform.

Vice-CHaxcElLorR.—Fees that the Professor could claim;
but the question 1s, whether the construction to be put upon it
18 not, that, for the sake of convenience, Lie was left to colleet the
fees.

Mr. Fitzgibbon.—But recollect that in every case of an emi-
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nent man who made a character in the Profession for an Anatomi-
cal School-—take for instance the Carmichael School and the
Ledwich School—it was private property; the Board gave the
building, they appointed the Professor, and left him to work the
School ; he, to be sure, was restrained from charging too much.

Dr. Barrerssy.— I do not understand that they gave the
Professor any house ; it was not his private house. T'he Board
merely employed him.

Mr. Fitzqgibbon.—There is another party to the transfer of the
fees. The students pay the money for demonstrations upon the
faith that they are to be instructed in Practical Anatomy, and is
it not illegal to take the fund given for one purpose and apply it
to another? Surely it would be the duty of the Board to charge
a separate fee for Comparative Anatomy. Let me refer you to
what they did. They 1mposed upon the Professor of Compara-
tive Anatomy the duty of delivering a series of Lectures, which
are considered to be some of the Lectures for which the Profes-
sorial Lecture fees are payable. I find that the Professor of Com-
parative Anatomy has cast upon him the duty of delivering
eighteen of the Lectures heretofore delivered by the Professor of
Anatomy. -

Vice-CuaNceELLorR.—Do you mean to say that the Board were
a party to this?

Mpr. Fitzgibbon.—If you admit that the Board could take
away an office given-by Statute, if you admit that this is a law-
ful proceeding, 1t would be equally so to appoint another Pro-
fessor who was not connected with the School of Physic, to de-
liver all the Lectures.

Vice-CuanceLLor.—If the Statute made it the Professor's
duty to deliver the Lectures; you go upon the supposition that
they are comprehended under the 40th of Geo. 111,

My, Fitzgibbon.—1t is conceded that the eighteen Lectures
were given by the Professor in consideration of the fee received by
him under the Statute. The 31st section of the 40th of Geo. II1.
18 to this eflect: ** Be 1t enacted that the Lectures shall commence
on the first Monday in November, and continue until the end of
April.”

Vice-CuanceLLor.—That has been repealed.

My, Fitzqibbon.—Yes, but only for another purpose. It is
not necessary for me to say more on this part of the case, than
that 1f you might withdraw from the Professor the delivery of
eighteen Liectures, it is equally clear that you could remove all.
I shall now apply myself to show that these eighteen Lectures
are within the scope of the Act of the 40th of Geo. IIL,
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and that handing them over to another Professor is contrary to
the Statute. The terms of the Resolution of the Board (page
119 of the Calendar) are, that a Professorship of Anatomy

shall be appointed, and the Professor shall deliver a course of
Lu,tulcq, and attend daily in the Dissecting-room. Then in the
Decree of the Board J.-mr.l Visitors, the tlutles of the Professor of
Comparative Anatomy shall be determined from time to time by
the Provost and Semior Fellows., It 1s clear that the Professor
of Comparative Anatomy, established under these rules, has heen
entirely withdrawn from the control of the King and Queen’s
College of Physicians; it 1s also clear that undur the Act, the
40th of Geo. III., the King and Queen’s College aFPhysmlans
were given a remedy whenever they were dissatisfied with the
University Professors. 1 intend to apply the argument to another
branch of the case; it goes to show tEat all the duties prescribed
by the Statute were intended to be paid for out of the statutory
funds, and that they should remain under the control of the King
and Queen’s College of Physicians. I have nothing more to do now
than te correct a mistake into which Dr. Ball happened to fall.
Itis an error to say that the three guineas to which he referred
1s the same fee that 1s mentioned in the 40th of Geo. III. The
only fee of three guineas mentioned in that Statute is a fee for
Clinical Lectures. It happens by a coincidence that there is a
second fee of three guineas for Professorial Lectures, but this is
merely a coincidence : the amount only is the same,

Dr. Barrerssy.—From what source does the second fee
come 7

My, Fitzgibbon.—1It 1s for a series of Lectures delivered in
Trinity College.

Mr. Tandy.—Under the 40th of Geo. II1L.

M. Fitzgibbon.— I maintain it to be beyond the possibility
of a doubt Lhat by the earlier deed and Statutes it was intended
that a complete School of Physic should include Practical Ana-
tomy ; that the teaching of Anatomy, under the Act of Geo. IIL.,
meant Practical Anatomy ; and by referring to the different dates,
it appears that there was a Professor of Practical Anatomy : that
in the earlier Statute, namely, the Statute of Geo. II., Practical
Anatomy is included within the meaning of LEEtm{:ﬂ, in ex-
press terms; and I am at a loss to understand any difference
between ¢ Anatomy,” and Lectures upon a dead subject. Both
are Lectures; and the original title of the officer was *¢ Lecturer,”
and he 1s converted into a Professor, under a different title,
with the same duties.
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Vice-CuaNceLLOR.—Is there any rule to make an Anatomi-
cal Lecturer give Lectures in Comparative Anatomy ?

Mr. Fitzgibbon.—It would appear that there is such a rule.

VicE-CaaNcELLoR.—Is there any written rule?

Mr. Fitzgibbon.—I contend that the Board have a perfect
right and power to regulate the Professorship.

Vice-CuancerLor.—It would be requisite to submit any
change to the College of Physicians.

Mr. Fitzgibbon.—I think they have the power of objecting.

Vice-CuancerLor.—Would not the change of delivering the
eighteen Lectures be a proper change?

My, Fitzgibbon.—It is manifest that it is not. It is con-
ceded that the eighteen Lectures were delivered between the
months of November and April; the Professor was bound to
lecture during these periods.

Vice-CuaxcerLLor.—Is there any written rule ?

My, Fitzgibbon.—You will find in the Calendar

M. Tandy.— Allow me to say, I fell into an error in stating
that the Lectures upon Comparative Anatomy were introduced
by Dr. Maccartney ; they were commenced by Dr. Harrisson.

Vice-CHaxceLLor.— Was there any rule?

My. Fitzgibbon.—They merely devoted eighteen of the Lec-
tures to this particular branch of the subject.

Vice-CuancerLor.—They did not come under the joint
supervision of the two Colleges?

Mr. Fitzgibbon—They did. What I contend is, that it can-
not be legal to impose duties which are given by the Statute to
one Professor, upon another Professor, and whether he chose to
devote the eighteen Lectures to Comparative Anatomy or not,
they were equaﬂy Lectures delivered by the Professor in his capa-
city of Professor of Anatomy; and if once you break in upon
the principle that the Professor of Anatomy is the person by
whom the Lectures are to be delivered, you may place the whole
matter in the hands of the officers of the College, instead of in
the hands of Trinity College and the College of Physicians.

Vice-CuancerLor.—Could not there be something supple-
mental between them and the Board ?

My, Fitzgibbon.—There 1s a power in the Act to give reason-
able vacation to the Lecturers; the two Bodies have the power
to require that the Lectures shall be delivered at definite periods.

Mr. Tandy.—1 understood that the Lectures in Comparative
Anatomy were Lectures additional to the Professorial Lectures,
established under the Resolution of the Board. *¢ A course of
eighteen Lectures shall be given in Comparative Anatomy, in
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Trinity Term, by the Professor of Anatomy” (page 120, Calendar,
1873). These were in addition to the regular course of Pro-
fessorial Lectures, and these Lectures did not commence till
Trinity Term.

Mr. Fitzgibbon.—The Resolution of August, 1867, is thus
headed : ** Regulations of the School of Physic in Ireland, ordered
by the Board of Trinity College, Dublin, and by the King and
(Queen’s College of Physicians in Ireland, in accordance with the
School of Physie (11'0{1]‘4(]) Amendment Act, 1867, 30th Viet.,
ch. 9, sect. 6.” It would be better to read what has been done,
before it is asserted that they are not within the Statute, The
words are (Regulation 5): *“ The Lectures of the University
Anatomist shall be strictly Demonstrations, and not a systematic
course of Prelections.” So that here is a declaration that the
Demonstrations in the School are Lectures. I have shown that
Comparative Anatomy was not altogether outside the duties of
the Professor of Anatomy. We know that the term ¢ Compara-
tive Anatomy,” combined the two species of Anatomical investi-

ation, human subjects and the bodies of other animals. The
ﬁuties are in terms described in the will of Sir Patrick Dun,
therefore, Comparative Anatomy is within the scope of the Pro-
fessor’s duties, and should, as such, be econtinued.

The next argument was, that Dr. M‘Dowel was bound to give
up his engagement in the Whitworth Hospital. Now, [ ask, is the
Resolution a lawful one ; is it a lawful regulation of the conduct
of the Professor 7 Within the meaning of the 40th of George 111,
this is not the regulation of the Professor’s conduct at all. The
only way in which Dr. Ball was able to sustain his contention was
this, that the words were wide enough to enable the Board to make
regulations to govern the entire life of the Professor. The
could make regulations at all times, in all places, and in all capa-
cities in relation to him. With every respect for Dr. Ball, his
argument goes toc far, because it comes to this—there could not
by possibility be an illegal regulation under the Statute; if you
are to carry out indireetly that which you could not do directly,
it would come to this—you might make arrangements for every
hour of his time, and thus compel him to act in every capacity,
in any manner you considered proper.  This is not the meaning
of the rule. The duties of the College are to elect the best
qualified person to act as Professor, and then to see that he
performs all the duties. The oath which he takes is this:
“ ] do swear that I will diligently, and to the best of m
skill and judgment, perform the several duties of the Profes-
sorship.”” I admit that the Board may make any regulations they
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lease to enforce that oath, but they must be regulations that
affect the duties of his office.

Vice-CuaNcELLOR.—Supposing that the Legislature in-
tended to give the power to the two Bodies to make the regula-
tions that, in their Judgment, were suflicient to secure the due
discharge of the duties, and ﬂuppmlnrr that they considered the
1{:{?111:11‘;1011* would be conducive to the interests of the Institution,
and secure the efficient performance of the dutics, the question
18, whether that is not within the meaning of the section ?

Iy fef,.r;.rebbme —The answer to that ]“r—thﬂ field of power
given to the Board of Trinity College is identical with
that exercised by the College of ].’hj,ﬁifianq There is not any
power possessed by one Bmly which is not enjoyed by the other.

Vice-CuancerLor.—And there is a mutual appeal.

My, Fitzgibbon.—It is not from one of the Eoclies to the
other.

Vice-Cuancerror.—No; to the Visitors.

My, Fitzgibbon.—It is an appeal from one DBody, not to the
other Body, but to the Visitors of the Board, which makes the
regulations; but there is not any such thing as a power given
to both the Bodies to meet and make rcgutatmns. The conduct
of the Professor is the field of mgulatmn for the Board; and
the phrase does not occur once merely, but twice, in the Act.
The Professor having sworn that he will perform the several
duties of the Professorship, there is a power given to the College
of Ph}rsmmns to appeal to the Visitors in the event of their dis-
approving of any rule made by the Board of Trinity College.
Could language be stronger than this, to show that the subject-
matter of cmnplmnt is smnethmﬂr that relates to the joint inter-
est of both in the conduct of th(, Professor ? and the appeal is
given to them, if they are dissatisfied with the conduct of the
Professor,

Vice-CHaNCELLOR —Suppose the Professor had been guilty
of some 1immoral conduct in the Hospital, would not that be a

cause of complaint ?

My, Fitzgibbon.— Yes.

Vice-CuaNcErLLoR.—In one view 1t might have a wide
sense, and a more limited sense 1n another.

Mr. Fitzgibbon.—1 do not put any limit to their power so
long as the conduct of the Professor is involved in the matter ;
but there is a broad distinction between the conduct of the Pro-
fessor and the individual. They have no more right to interfere
with the individual than there would be a right to interfere with a
barrister when he has done the business of his chent.

N
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Vice-CuancerLLor. — Might not misconduct, consisting of
some individual immorality, be such a matter as would properly
bring him under their cognizance and jurisdiction ?

M. Fitzgibbon.—The matter complained of must be some-
thing connected with the office of the Professor. It oceursin the
30th and 39th sections. The power is given to the Board to
interfere if they are dissatisfied with the conduect of the Professor,
and to the Visitors to inquire into the duties of the Professorship
and the concerns of the College.

Vice-CuanciErLor.—It would not follow that because there
was a wider sense 1n one case, there should be an equally wide
sense in another.

Mpy. Fitzgibbon.—Under the 39th section of the Act, every
Professor has a right to appeal, in the event of his having been
wronged by the governing body. The King's Professors were
in a diflerent position. The Visitors of “their Coll lege had no
vialhtmml power except that which was created by the Statute.

Vice-CuancELLor.—There wasa Charter that gave a power,
but as the foundation was not eleemosynary, the Visitors had not
a visitatorial power at common law.

My, Fitzgibbon.— A power, but a very defined one.

Vice-CuancerLor.—The College of Physicians in England
was constituted by Charter. Blackstone states that the founda-
tion was that of a Civil Corporation, but not eleemosynary, and
on an appeal to the Visitorsin 1753, it was for several days argued
before them (the Lord Chancellor, two Chief Justices, and the
Chief Baron), whether, as Visitors, they had any special jurisdic-
tion; and 1t was decided that they lmd not, and the appellant was
rcm!.tted to the Court of King’s Bench, as the proper tribunal.
In the School of Physic Act the Visitors of the King's and
Queen’s College of Phy-ﬁlmans are made Visitors by Statute;
under it they derive statutory powers; the University 1s not elee-

mosynary ; it is merely in connexion with the College funds
that the general visitatorial jurisdiction arises.

M. fu’:_ﬂhf:ﬁu,—[hr_. matter was discussed upon the ocea-
sion of the recent Visitation of the King and Queen’s College of
Physicians, upon the subject of a By-law—the balloting in the
case of Fellowships. The University Professors had been ap-
pointed Lecturers by the University authorities ; before the pass-
ing of the Act, they had all the rights which the Statute gave, to
appeal to the Visitors; the Kmﬂs Professors had no correspond-
ing power; they were appﬂmtud upon the foundation of Sir
Patrick I}un and without a statutable power it would remain in
the Crown or would not exist at all. The visitatorial powers
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have been conferred by the 39th section, and you will find that
the powers given have reference to the internal eonduct, manage-
ment, regulation, and government of the College. What I desire to
show is, that the subject-matter of the regulations consists of the
internal conduct of the Institution: and it could not be contended
that this would not come within the visitatorial power, inasmuch
as the appeal has been given to Trinity College; yet in the 39th
section tﬁe power is given * to hear, examine, and finally de-
termine any matter or cause relating to the internal conduet,
management, regulation, and due government of the College.”
Is it not plain, then, that the subject-matter of the regulations is
the duty of the Professor ? otherwise, if they chose to make a re-

ulation having nothing whatever to do with the Professorship,
%le absurd result would follow, that they would not have any
power over that which the College of Physicians could do. The
field of observation and government is the internal management
of the place, and the duties of the Professor; and I do not require
anything else to show that * the conduct” meant is the conduct
of the Professor in the discharge of his official duties. There
was another ground fairly put in Dr. M‘Dowel’s Petition; even
though this regulation might not reach his conduct as such, it
might mean that unless it were obeyed the duties could not be
performed. The ground has been abandoned, because if it
were established it must necessarily carry with it the consequence,
that, while re-electing Dr. M¢Dowel for fourteen years, the Board
were permitting him to do a thing which was incompatible with
his duties, and the regulation must stand or fall as a regulation
controlling the conduct of the Professor. The 39th secction of
the Act demonstrates my proposition. When I have been given
a power to regulate the Professorship, I have not been given a
power to regulate the conduct of an individual in any matter in
which he i1s not acting as Professor. If you speak of the con-
duct of a person, you mean his daily life. By the conduct of a
Judge, a General, or a Bishop, you mean the conduct of any one
of these in the management of his office and his official duties.
Dr. Ball has been forced to push his argument to the full extent
of saying that they had the power of defining the duties of the
Professor from the time he rose in the morning and throughout
the day; but this 1s not only not a lawful regulation, but it is in-
consistent with the terms of the Act of Parliament itself. I shall
not weary vou by repeating what Mr. Butt has sald so much
better than I could ; but I shall refer to the express declaration
of the Statute as to the offices which the Professor shall not
hold, as it affords the best argument that he can hold any which are
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not inconsistent with the Statute. By the 15th of George II. it
1s enacted, * That if any person, enjoying a Professorship under
the Act, should be elected into any other of the said Professor-
ships in manner aforesaid, then, ullmn such election, the Profes-
sorship by him first 13]1]0}"{}[1 shall become ipso facto vacant, and
the Kxaminer shall proceed vo fill it up with some other .1ble
person in manner aforesaid ; and also, that if any person enjoying
a Professorship under this Act shall he made Lecturer or Professor
of Anatomy, or Lecturer or Professor of Chemistry, or Lecturer or
Professor of Botany in Trinity College, near Dublin; then, upon
his acceptance of such Lectureship or Professorship, the Professor-
ship by him first enjoyed under this present Act shall be ipso facto
vacant; and likewise, if the Lecturer or Professor of Chemnstry,
or the Lecturer or Professor of Botany n the said Trinity Col-
lege, shall at any time be elected into the Professorships created
by this Act in manner aforesaid, such election shall be of none
effect, but shall be absolutely void, unless the person so elected
shall, within one ealendar month after such election, surrender or
give up his said place or office of Lecturer or Professor of Ana-
tomy, Chemistry, or Botany, in the said College of Dublin : it
being the intent of this Act that two of the said offices shall not
be iil!ed by the same person at the same time.”

Vice-CuancerLor.—The Enlicy of the Act was against the
holding of two or more offices by the same person,

Mr. Fit zgibbon.—Liet me now refer you to the 42nd section
of the 40th of Geo. 111.: * And be 1t also enacted, that none of
the said Professors, whether King’s or University Professors,
shall be qualified to hold the King’s Professorship of Physic in
the University of Dublin, and that no person s]mlll be capable of
being elected a fellow of said College of Physicians, who shall
not have taken the Degree of Bachelor or Master in Arts, or
Doctorfin Physie, in one of the Universities of Dublin, Oxford,
or Cambridge, unless the number of Fellows shall at any time
be reduced to six, in which case Dnﬁ whenever it may happen,
such qualification of the Degree of Bachelor or Master in Arts,
or Doctor of Physie, may be dispensed with respectively.” I
rely upon this section : it makes this a matter of qualification,
and there 1s not any power to deprive a person of the qualifica-
tion given by the Act of Parliament.

Vice-CraxcELLOR.—I do not intend to intimate any opinion,
but it might be impossible to lay down a rigid rule. There
might be circumstances where the tenure of another office would
be incompatible with the due discharge of the duties of the Pro-
fessorship. Might 1t not, however, be said that the section was



(v 93

drawn up on the principle that the framers confided in the judg-
ment of the two Bodies to make a proper regulation the subject?

My. Fitzgibbon.—They have power to rectify what is improper.
By the 28th section, it is enacted, that * If any Professor shall
Wllf'u]l:,r neglect to perform the du‘r}r of his meeﬂsorq!up 1t shall
and may be l:m ful to and for the Electors of the King’s Professors,
in case of the said Professors, and to and for the Provost, or, in Iusr
absence, the Vice-Provost, aml Senior Fellows {}fTrIIlltj' Lﬂlle.ge,
Dublin, in case of the University Professors, to admonish the said
Professors; and in case of obstinate neglect of duty, after such ad-
monition, to deprive the said Professor of his Professorship.”
Therefore the thing comes round to the same point, because so
long as the Professor can perform the dlties of his office, he can-
not be charged with wilful neglect. The meaning of the Act
was, to make the Professors independent, so long as their duties
were performed ; and to withhold from the Board, or the College
of Physicians, the power of compelling them as mere servants to
fetch and carry in all things outside their duty.

Vice-CuancerLorR.—There is a clause in the Decrees of the
Board of the College and Visitors as to College Professors ap-
pmnted by them, that, if the Professor shall engage or continue
in an occupation which, in the opinion of the ].JDdll'.] 18 Incom-
patible with his office, he forfeits the office.

My, Fitzgibbon.—I1 shall say nuthmg about the policy or pro-
priety of that rule; but my position is, that Dr. M:Dowel 1s as
much an officer under the Statute, as any one of the Board of T'rinity
College. They have power over him, but he has rights, so long as
he continues to discharge his dlltlES The argument urged at
the other side 1s not sustainable at all, unless it is pushed to the
extent of enabling the Board to do indirectly what they are not
empowered to do directly; they could only make a regulation
for him out of office, which, 1f he were i1n office, he could not
disobey.

Vice-CoaxcerLor.—Dr. Ball put it that they could do it
practically ; and I asked him, suppose the Board thought it would
be more bcndw:al that he s}muh.l not cuntmue his plnate prac-
tice, had they the power to enforce this? A power 18 gwcn to

them to make regulations from time to time—it may be unjust,

but they have a puwer to act during the period of the Professor-
ship; it would be a startling tlnng to say that if a man were
elected without any express condition being imposed upon him,
a reguhtmn of this descllptmn could be r::nicrrcﬁd that he nhnuId
give up his practice, or abstain from marrying. You must draw
the line somewhere.
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My. Fitzgibbon.—I did not intend to let Dr. Ball out of this
part of the case. He was asked whether a regulation could be
made after the Professor was appointed. The greatest injustice
might result from such a proceeding. The day after the election
the choice might be given to him, to forfeit his practice or retire.
So long as the Professor does not commit wilful neglect or mis-
behave himself, he 1s safe; they may make any regulation they
please, to secure the performance of his duties, but when the
do more than that, the regulation is iilegul. I pass over the 25t
of Geo. IIL, because it has been repealed; and I proceed to
consider the provisions of the 40th of Geo. IIl. The 24th
section of that Act refers to the powers of the Board and
the College of Physicians relative to the Professorships, and
declares that it shall and may be lawful for them, ¢ if they
shall respectively judge fit so to do, to direct that the said
Professors, or any of them, shall continue to hold their Pro-
fessorships for another term of seven years after the expiration of
the term for which he, or they, were elected.” This 1s the sec-
tion of the Statute upon which Dr. M‘Dowel proceeded ; when
he sent in his application for the office he was the Professor;
and, according to this section, he might be elected for another
period of seven years, at the expiration of the same period. Mr.
Tandy attempted to show that there is a distinction between
saying that a man shall not hold another office, and his being
meligible because he held it; but this is answered by asking,
what is the difference between saying that a man 1s ineligible
if he practises, and not allowing him to practise when elected ?
Then the 25th section enacts that he is capable of being re-
elected.

~ Vice-CHancELLOR.—I do not think there is anything in that
point.

Mr. Fitzgibbon—I take leave to say I think there 1s; it shows
that the Actis a complete code; it gives rules regulating the
Professorship, and declares who is to be eligible.

Vice-Cuancernor.—They have the power to impose a new
regulation.

Mr. Fitzgibbon.—Dr. Ball pressed upon the Court the argu-
ment, that the power of objecting to rules rested solely with the
College of Physicians, and that Dr. M‘Dowel was not rectus in
Curid in coming here. This argument is disposed of when it 1s
shown that the jurisdiction of the College of Physicians is the same
as that of the Board, because there 1z not any rule that the Board
are empowered to make, relative to their Professors, that the Col-
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lege of Physicians could not make as to theirs; and ifone of these
could extend the rules, so could the other Body.

Vice-Cuaxcerror.—The Visitors have the power, and they
are to give their opinion. I donot see how they can escape from it.

My, Fitzgibbon.—The matter must come before this tribunal
if the College of Physicians is dissatisfied, If the Professor
disobeys their regulation, he 15 admonished; and whether the
complainant is the Professor, or the College of Physicians, the
question must come here for consideration. Thus do I get rid
of the whole of Dr. Ball's argument, that the King and Queen's
College of Physicians are not represented here. Remember what
he said, why go to the College of Physicians for trumpery
details ?

Vice-CHanceLLor.—It is a system of joint management,

My, Fitzqibbon.—But it is to settle details that the power has
been given to the Visitors. There is no course to be taken nor
act performed by one of the Bodies, in relation to the Pro-
fessorships, that may not be taken by the other; and if the thing
done were informal and illegal, it might be brought before the
Visitors either by the College of Physicians or by the Professor.
It is for you to say, whether the real meaning of the rule is not,
that the Board shall see the duty of the Professor has been pro-
perly discharged; you are not at liberty to do more than see
that his duties in connexion with the School of Physic have been
properly attended to. If you depart from that rule, the whole
matter 1s at large, and there is no ground for contending that if
the Board have the power of saying that the Professor should not
have anything to do with another Hospital, they may not enact
that he should not marry, nor attend a particular place of wor-
ship. It is clear that when there is an admonition, the complaint
must come before the Visitors, and they must consider whether
the regulation is or 1s not within the Act of Parliament.

Vice-CuancELLoR.—Their case is, that either Body ma
make a regulation to which the other Body may object; and if 1t
be rightly made, we cannot go further. Some may think that
the rule was good; some, on the contrary, may consider that it
was unwise, %ut we have to decide whether the Legislature in-
tended to confer on these Bodies so large a power as that which
has been contended for here.

M. Fitzgibbon.—And that they did not so intend, isshown by
the fact that if their powers were so extensive, the:,v might make
a regulation that a person should forfeit his office 1f he appealed
to the Visitors.

Vice-CuancerLLokR.—We would know how to deal with such
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a proposition. We would make short work of it, so long as we
have the law of this imperial realm to guide us.

Dr. Barrerssy.—The conduct complained of must be some-
thing more than a mere neglect of duty.,

My, Fitzgibbon.—Their power iz to define the duties of the
Professors; 1f they neglect their duties, they must be admonished.
There is an appeal to the Visitors given to the Professor, if he
thinks he has been unfairly admonished : and it would be nothing
but a mockery to give him such a power of appeal, if there were
an over-riding authority to deprive him of all power. But
he has an appeal, and this enactment would be inconsistent with
the arbitrary power contended for here, which, if exercised,
would render 1t impossible for the Professor to do his duty.
Suppose the conditions imposed on him were, that he should
attend in the School at six o'clock in the morning, when no
students would be in it. His answer would be, that no students
attended at so early an hour, and, therefore, he could not perform
his duties. The Board might 1‘elpl}r that he had been guilty of
wilful negleet, and they should admonish him. He has a power
of appeal; and could 1t be contended that it would not be open
to ham to say to the Board that, in attending the School at 6 in
the morning he was not discharging his duty, because there were
not any students to whom he could impart instruction? whereas,
1f the argument at the other side were correct, it would be open
to the Board, who were endeavouring to establish an Imperium
in Iimperio, to say that anything constituted a'neglect of duty.

Vice-Cuaxcerror.—There must be a limit to the regulation
in a case where the Bodies who make it are double.

My, Fitzgibbon.—And that limit is what is compatible with
the due performance of the duties of the Professorship.

Vice-CuancerrLor.—Is not the decision final?  Suppose they
make a rule under the Act, according to their judgments, can
the judgment of any other tribunal be substituted ?

Mr. Fitzgibbon.—They can make any regulation, and if they
allege the commission of a breach of wilful neglect, he has an
appeal. Upon that proceeding the question for the considera-
tion of the Visitors is not whether he has disobeyed the rule, but
whether the duty is such as should be imposed upon him, and
its performance is such as should be required of him.

Vice-CuancerLLor.—If our opinion should be that the rule
had been made conscientiously by those who, under the Statute,
had the power of making it, Ido not see that we have any power
to alter it.

Mpr. Fitzgibbon.—The words, ‘¢ within the scope of their
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authority,” must enter into the matter, and that scope extends
only to the due discharge of duty. The Board can make regu-
lations regulating the duties of the Professor, and this Court has
not any power except to see that the duties have been per-
formed.

Vice-CuaNcELLOR.—Your argument is that, whether it is or
i not reasonable, it can onl; regulate what may be termed his
conduct in the Professorship:

M. Fitzgibbon.— There 1s no allegation of misconduct. I
maintain that it 1s impossible to support the rule, unless it be a
rule regulating the duties of the Professorship. I eall your
attention to what the Act requires to be inserted in the a(ﬁrer-
tisement; the Act requires that every person who sends in his
name shall state where he has practised, thus clearly showing
that the candidate must be a practising Physician. The only
remaining portion of the case 1s this: whether, assuming that we
are right, which we respectfully contend we are, that the regu-
lation 1s illegal and void, there isanything in Dr. M*Dowel’s posi-
tion which ought to prevent him from saying that it is so. Con-
tract has been put out of the case. There can be no contract to
abide by an illegal condition. Railway Companies have endea-
voured, by posting up conditions, to avoid being bound as carriers;
but they may post up what they like; nobody is bound to attend
to it. As to contract, the question is, what was the agreement
between the parties; and it 1s clear, when either party does not
agree, there 1s not any contract. :

Contract, then, is out of the case, but in treating the ques-
tion on the ground of fair dealirg, the whole case must be taken
together. What is the position of Dr. M‘Dowel? e has been
for fourteen years the head of the School; during that time he has
held the office in the Whitworth Hospital, and I contend that if
there were nothing else in the case, toapply the Resolution to him,
when it had no validity against any one else, would be to strain
the law in a manner contrary to equity, instead of what should
be, in favour of equity. You will find it stated, in the 19th
paragraph of his Petition, that the Petitioner in his candidature
never formed, conveyed, or expressed any intention of resigning
his office of Physician to the Richmond, Whitworth, and Hard-
wicke Hospitals ; and until after his re-election nothing whatever
was conveyed to him, by any of the electors, calculated to remove
the impression upon his mind, that if re-elected his existing inter-
ests would remain unaffected as before ; and the Board in their
Answer (page 7, paragraph 23) admit this to be the case.

Vice-CuanceLLor.—The Board say so in their Answer.

0
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My, Fitzgibbon.—1 shall read the passage. There is a state-
ment by Dr. M¢‘Dowel, that for fourteen years he held the Pro-
fessorship, with the belief that the existing office which he held
was not affected by the regulation, and with that belief came for-
ward as a candidate. In the 23rd paragraph of the Answer, the
Board say,‘* We admit, as stated 1n paragraph 19 of the said
Petition, that the Petitioner never, to our knowledge, informa-
tion, or belief, cmwe‘}'ed or expressed, during his candidature,
any intention of resigning his said office of Physician to the
said Hospitals, and we know not, and therefore cannot eay,
whether he ever formed any such intention.”

Vice-Cuancerror.—They say that they would not have re-
elected him if they did not believe that he would have subscribed
the conditions in the notice; and they were of opinion, having

ublished the advertisement, from which all reference to existing
mterests is left out, that nobody reading that notice would ima-
gine anything else than this—they would not elect anybody unless
they believed he would accept the office subject to the conditions,
Now, suppose, though he had not any intention of resigning, yet
if his acts, taken together, would naturally lead the Board to be-
lieve that he was willing to accept the office upon the conditions
imposed by them, and they elected him with this belief, and under
these circumstances, the question is, not whathe in fact intended,
but what he said, and induced others to believe that he intended;
and suppose there was a rational ground for believing that he
was willing to take the office upon the conditions notified, and
the Board were resolved not to elect him upon any other terms,
is it consistent with legal principles for him to accept the office,
but after his election to insist that he had a right to repudiate
the conditions? I put the question thus, for the purpose of press-
ing upon you a point that requires an answer. I do not intend
to bind myself at present to a definite opinion upon it.

Mr. Fitzgibbon.—1I am anxious to have 1t put in this pointed
manner, because it is susceptible of a complete and perfect
answer. If a person, standing silently by, from his conduct or
otherwise, induces another to change his condition, he 13 bound
to carry it out; but we are here upon the assumption that it is
an illegal Resolution, which never should have been put into the
advertisement, and which, 1f the advertisement were republished,
would not again appear in it. Dr. M‘Dowel is elected for being
the best qualified of the candidates, and upon the assumption that
the regulation 1s a good one. It may be that the Board would
not have elected him ifthey knew that he did not intend to obey
the regulation; and that, 1f they did not elect him, they would
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have elected somebody else ; but they would be driven to a new
election if they had elected a different person. It was not a
matter of choice with them, whether they would elect at all,
but they should decide who was the best qualified in a number
of candidates, upon the assumption that the regulation was a
good one.

Vice-CranceLLor.—Would it not be ecompetent for the
Board to exercise their judgment generallg’ in their selection of
a candidate? Suppose they considered that another eandidate
was not so well qualified, as to professional {:apa—ﬂity, but that he
eould devote his whole time to the duties of the office, might
they not act upon this, as an element of choice in the exercise
of their judgment as to which of the candidates, on the whole,
was the most fit to be elected ? This argument might be used to
turn the scale—an elector might say that he preferred the candi-
date who, though he did not possess such high attainments as
another, yet was better qualified for the office, because he could
give undivided attention to the duties; and when the electors,.
upon the assumption that he coincided in their view, elected him,
could he be allowed to say he would accept the office, enjoy the
advantages derivable from it, and refuse to be bound by the pre-
scribed conditions? According to my recollection of the au-
thorities on Corporation Laws, a man cannot be allowed to take
his chance of inconsistent advantages; to aflirm and disaffirm the
same transaction.

My, Fitzgibbon.—We feel strongly that so long as we remain
within legal principles, the matter 1s elear; but the moment we
wander outside legal principles, we do not know what we are
doing. If they went to the election in the belief that it was a
good condition, and 1t turned out to be a bad condition, no harm
would be done in consequence; because if Dr. M‘Dowel is the
person who ought to be elected, if the condition were a good one,
he must equally be elected if the condition were bad. If they,
acting upon the assumption that the advertisement was good,
elected one who was not the best qualified to fill the office, Dr.
M:Dowel would have a right to complain; but they went to the
election, and asked Dr. M¢Dowel as the best qualified candidate,
to be bound by an illegal Resolution. He said, ¢ I will not be
bound by the Resolution, because it is illegal.”

Vice-CHANCELLOR.—Suppose, before the election came on,
the Board gave him to understand that, if they elected him,
he should give up the Whitworth Hos&:itul, and he did not ob-
jeet, would he not be bound by the understanding ?

My, Fitzgibbon.—1It would come to this, that any stipulation,
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no matter how illegal, would be binding on the candidate, and
the Visitors would not have any power to control it. There
would not be any limit to the jurisdietion ; and this shows that
the question to be discussed is, whether the rule 1s one that the
law can recognise, or one that ever could be recognised in a Court
of Equity ? If the rule could be in either way regarded as being
a binding rule, Dr. M¢Dowel would be bound by it; but if it 1s
not a binding rule, you cannot fix it as binding against him,
any more than against any cther person.

Vice-CuaxciELLor.—He may show that an element has been
introduced which renders the election void; and then he should
repudiate it altogether. Neither party says that 1t was void.

My, Fitzgibbon.—The result of this would be that, contrary
to every principle of law, the publication of an illegal notice
might prevent a legal election. ITadmit that if all the legal con-
ditions have not been fulfilled, the election is bad; but in this
case everything that is required by Statute has been observed;
but in addition to that, a condition has been imposed which we
must assume was contrary to law.

Vice-CHANCELLOR.—Suppose there was a doubt upon the
matter in point of law, would it be fair anddpmper, would it be
consistent with principles that, if he induced the Board to elect
him, leaving them to believe that if he were elected he would
obey the condition imposed, he should afterwards turn round and
say he would not be bound by it ?

My, Fitzgibbon.—1 am unable to grasp the argument, be-
cause you are not dealing with it according to any known prin-
ciple of equity or law. The Board have the power to enforce
the regulation 1if it be legal ; but how is the election made void
by their not possessing a power which they thought they had, but
which they had not? If they have been misled as to the law, is
my client to be prejudiced? What you must see is, how the
parties would have stood if they had acted according to law.
There is no consideration that could be suggested, assuming this
to be a good Resolution, thatwould not be in the teeth of the
law.

Vice-CHaxceLLor.—Each elector had a right to give prac-
tical effect to his own opinion, if he theught he could do it with
a clear conscience, in the selection of the person whom he be-
lieved to be on the whole the best qualified for the office.

Mr. Fitzgibbon.—Yes, but it should be his own opinion upon
a legitimate ground. The assumption here is, that the ground
does not exist in point of law.

Vice-CuanNceLLoR.—There might be differences of opinion
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between the members of the Board in reference to the Professor.
Some might prefer him because he had more experience than
others; some might think that he should resign the office, be-
cause it would interfere with his giving undivided attention, so
as to secure the more efficient performance of Professorial duty.

Mr. Fitzgibbon.—I admit that if the attendance of Dr.
M‘Dowel at the W hitworth Hospital interferes with the due dis-
charge of his duties, he is out of Court. We rely upon the
admission that it does not so interfere. The only considera-
tion that could be suggested as affecting the matter in dispute
18, whether his holding an office 1n the Whitworth Hospital ren-
dered him less fitted to discharge the duties of the Professor-
ship. It has been assumed throughout the argument that this
1s not the case, and we admit that Dr. M‘Dowel is bound to
perform the duties of his office to the uttermost; but we con-
tend that the duties incidental to his attendance at the Hospital
are apart {rom, independent of, and do not interfere with, his
duties as Professor,

Vice-Cuancerrnor.—If the electors thought so, they were
bound to vote for him.

Mr. Fitzgibbon.—So they did.

Myr. Butt.—If this is an element in the decision of the Visi-
tors it must be proved. I am sure there is not an elector who
would not say that, had he known it to be an illegal stipulation,
he would not enforce it. I am proceeding upon the supposition
that the Visitors decided that this was an illegal stipulation. If
this does not enter into the word * elected,” the elector is bound
to elect the best qualified person.

Vice-CHANCELLOR.—Suppose we put the statutory rule out
of the case; suppose the election takes place, and there is not
any statutory rule at all in the way, and the electors know that
if they elected Dr. M‘Dowel he would not give up the office in
the Hospital, would they not have a right to select the person
whom they regarded as under all the circumstances the fittest for
the place ?

Mr. Butt.—The state of facts is this:—they made a rule
which they considered was a proper rule. It is one thing for an
elector to say, ** I would not elect a man if I thought he would
dispute a legal rule;” and another thing to say, * We attempted
to make a rule which I now understand is not binding, but
nevertheless I shall enforce 1t by my vote.”

Vice-CHANCELLOR.—Supposing there were not any law, but
the words of the declaration of an elector were left in—¢*I shall,
to the best of my judgment and opinion, without partiality or
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rejudice, vote for such a candidate as shall appear to me to be

Eest qualified for the office.” Supposing there were not any
positive rule, but that the electors were left to themselves freely
to act, might not any elector say, that if he had known that Dr.
M:Dowel would not have resigned the Hospital, he would not
have '.'::utr:nl for him 7

My, Iftf:ﬂfﬁrﬂrmi.—-r}lerﬁ is a confusion in terms. The elector
1s bound to say, ¢ I believed this to be lawful regulation, and
if I thought Dr. M‘Dowel would not obey it, I would not have
elected ]um* but now finding that it s unlawful, and that I have
not any right to impose this condition, I shall not enforce it.”

VICL-UI]A"«-CFII or.—You may p]*mticull}r give effect to
an opinion which you could not enforce as a law. I remem-
ber a case in which Chief Justice Cockburn said, in reference
to a by-law of a Corporation, that such of the electors as thought
1t was sound in principle might act upon it individually,
althofigh it might not be bmdlnn‘ as a rule of law. The same
pnnu[:le was affirmed in the case before the Visitors as to the
election of the Bursar. Ewvery elector has been left unfettered to
make such a selection as he conscientiously approves, as was al-
lowed in the Bursar’s case. It is a concrete Jm]]ﬂ'ment of each of
the electors, who are bound to deal according to ‘the best of their
opinion, whether each thinks such or such a candidate is the
best qualified. It is one thing to say whether you can make a
thing binding in law, and another thing to say whether I;h;..le
does not stlll remain the power of giving eflect to individual opi-
nion. In giving their opinion on the case, they should EDIISI(_ELI‘
what would be for the interest of the Lullcﬂe, and who was the
person best qualified for the position to dist:lmrge the duties in
the most eflicient and satisfactory manner. Ifthe case came be-
fore us on appeal, and it turned out that the majority of the
electors were each inﬂuenced by the conscientious opinion that
it would be for the interest of the College and the efficiency of
the Medical School that a person should be elected who would
be unembarrassed by other occupations, could we say that an
election made accordingly was unlawful and void? Some of the
electors might say, * We did entertain the opinion that one can-
didate was perhaps better qualified by learning and acquirements
than the other, but that other not being under the obligation of
discharging other important duties, having an nppu}rtunity of
giving his time and attention in a more undivided manner to the
duties of the Professorship, the electors in their judgment thought
they would secure a better qualified officer by electing the can-
didate whom they had chosen, and for whose appointinent, so
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far as it was left to their conscientious judgment, they were not
responsible to any human tribunal, provided that they acted bond
Jide and according to the best of their judgment.

Mr. Butt—Would not that prevent any inquiry as to why
the electors had voted? If that allegation 1s to be relied upon,
I must ask that evidence shall be given to sustain the proposi-
tion.

Dr. Barterspy.—The Board say, ¢ Here i1s an allegation
that may become the foundation of their judgment,” and that
the candidate is bound to comply with the terms and conditions
imposed. ¢ By a Resolution of the Provost and Fellows,
no University Professor in the School of Physic can hold an
a}ppcintment as Medical Officer to any Clinical Hospital, other
than that of Sir Patrick Dun.” And again: * The said Provost
and Senior Fellows believed, when they elected the said Dr.
M<Dowel to the said Professorship, on the 26th day of October,
1872, that he would comply with the terms and conditions men-
tioned in the said advertisement, and they would not have elected
him if they knew, or believed, that he would not comply with
them.”

My, Butt.—I mean no disrespect to the Board if I say I should
like to have that allegation proved; because, if this were proved,
1 would assume a diflerent position.

Dr. Barterssy.—Whatever the Vice-Chancellor may say,
he must act upon what appears here.

My. Buit.—Surely, if this has an influence upon the mind of
the Viece-Chancellor, I am entitled to have the allegation proved.
I quite agree in the proposition that no power ean control the con-
science of a man in judging as to who is the best qualified person
to fill the office. I eannot divest my mind of the i1dea, that it 15
a totally different thing when the College makes a rule which
each elector would consider to be binding upon him, from a
state of things in which the electors were released from the rule,
and they came to the conclusion that they could not in con-
science elect a certain eandidate. The broad distinction has
been taken; they might think it better, for instance, to elect in
rotation. I am sure the intention of every elector will turn out
to be, that, having supposed the Board to have made a legal
rule, they had power to enforce it, and they should not elect a
man who Woulch'&il in the discharge of his official duties, in the
face of that rule. It is a matter of conscience not cognizable
here. This is an inquiry into the conscience of the party. If
we are to investigate the motive which has influenced every in-
dividual elector, Tet the motive be ascertained by proof, and let



(¢ 1048

each be asked whether he will bear out the view taken of his
motive and opinion. I ask, weuld it not be a better and more
convenient inquiry to allow the matter to rest upon the legality
or illegality of the rule? If you decide that the rule is legal,
Dr. M*Dowel abandons his position; if you say that he is bound
by the rule in this way, that as Visitors you can enforce the rule,
he will not say anything: but the course proposed will involve
a metaphysical inquiry, and, if it be pursued, 1t 1s right that we
should know, from each individual elector, what was his motive,
what was his opinion. If this be done, we should have proof.

Dr. BarTERSBY.—Buppose you were to examine the electors,
what question would you put to each of them ?

Mr. Butt.—I deny that the allegation is true. I would
ascertain, if I could, what the Provost felt and said, I would
ask him, ‘* Suppose that the matter in discussion were put to
the vote, and you knew that you should not have made the rule,
would you now act upon that rule?” 1 ask you, as Visitors, to
reject the statement as incapable of proof, or, if capable of proof,
to allow it to be proved.

Dr. Ball—The proposition to examine the members of the
College is entirely illegal. Every man who gives a vote is re-
sponsible for his act, but he is not responsible for his motive.
This matter raises a question of a different character, not what
the motive of the elector was, but whether the rule made by the
Board is or is not illegal. The electors have, or have not, hang-
ing over their heads an illegal rule—the question is, whether
that rule is good or bad. dJust as the College of Physicians con-
sidered and decided that an election by ballot was bad. The
question is, if this rule be illegal, pervading the entire proceed-
ing and operating upon the minds of the electors, it does not
invalidate the whole matter.

Mr. Butt.—I would be satisfied with the way in which the
question was opened by Dr. Ball, but Mr. Tandy pressed the
point further, and I thonght the Vice-Chancellor would have
taken that as conceded. Surely the proper way for testing motive
is to withdraw this from the answer: *“ The said Provost and
Senior Fellows, when they elected the Petitioner to the said
Professorship, believed that he would comply with and acquiesce
in the terms and conditions set forth in the said advertisement
and in the said Resolution of the 24th October, 1872, and they
would have elected him to the said oflice if they knew or be-
lieved that he would not comply therewith.” This is a sub-
stantial allegation of a matter of fact. The Vice-Chancellor
thinks it may influence his judgment. If you would inquire
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into the motives of the election, it 1s oniy common justice to
Dr. M:Dowel that you should allow it to be proved.

Dr. Barrerspy.—They do not offer any evidence to us upon
the point, and we must take it merely as a statement.

Mr. Butt.—1It it 1s not an element of judgment it should be
withdrawn,

Dr. BartersBy.—It is an argument. The fair way 1s, if it
1s not to be acted upon, let it be withdrawn, The matter must
be taken as if the Board went to the election with a Resolution
appearing in their transactions. Whether they believed one
thing or believed another we do not know; but when we shall
come to determine the question, we shall have to consider the
effect of the condition upon the minds of those who acted, and
deal with 1t accordingly.

M. Fitzgibhon.—How can it operate upon their minds ex-
cept on the assumption that it was a legal rule?

Vice-CuancerLor.—The inference to be drawn from the
correspondence is, that Dr. M¢Dowel took the same view of the
condition, or at least did not mpudmte it

My, Fitzgibbon.—T'he question here is, whether the Resolu-

tion can be taken into account as a legal element in the election,
It may, ifit be a legul condition : but if 1t 15 not, the election
would proceed as if it had no existence. The only element in-
tervening to affect the election was the belief in the validity of
the Resolution.

Vice-CuaxcerLLoR.—Could a man be allowed to take the
chance of inconsistent advantages?

Mr. Fitzqibbon.—The parties must be put into the same
position as if they acted upon a legal basis. To take into account
the holding of Whitworth Hospital, on the assumption that the
rule was bad, would be an illegal consideration.

ViceE-CuanceLLoR.—Suppose you were to put the rule aside,
do you think the election would not be voidable, or that the
Board, upon a new election, could not give effect to individual
opinions, according to the principle of the rule?

Mpr. Fitzgibbon.—1 can see that it would be most dizastrous to
Trinity College to go to a new election, acting upon this rule.
The result would be, that you would have an election in which
the Board would be declared at liberty to give effect, by acting
on their individual opinions, to an illegal rule, which would
separate Trinity College from every liuaplt.ﬂ except that of
Sir Patrick Dun, and brmg down the Medical School of Trinity
College to the level of that Hospital, instead of leaving the
=chool at the head of all such Institutions in Dublin,

p
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Vice-Cuancerror.—For that reason I asked the question,
whether you would press the line of argument that you had
adopted ?

Myr. Fitzgibbon.—1 stated at the commencement that I felt
the greatest difficulty in approaching the question. ‘I'he only
principle I am aware of, applicable to such a case as the present,
1s, that by which parmcs may be put in the position oculpied by
them before what led to any misunderstanding had arisen, and
the only way in which such a principle could “be acted on here
would be by directing another election, with a declaration that
the electors were not to act upon the Resolution. We main-
tain that the Resolution as to the fees, and Whitworth Hospital,
are not warranted by the Charter ; and, in addition to all I have
said in reference to the interests of the School of Trinity College,
I do not think that, in enforcing this regulation against Dr.
M:Dowel, his own position as an. individual should be forgotten,
Itis 1ather hard, after a period of fourteen years have been pasﬂed
in useful and honorable work, to tell him as an individual, that
although any one elsein the world may repudiate the rule, 11{3 is to
be treated differently. Suppose there were a regulation in the
advertisement, that no person above thirty years of age should
be a candidate for the Professorship, and Dr. M- Dowel were
above the age, and the Board knew it, could they go back to
another election? If the rule were 1l]ﬂgal it should not have
been taken into consideration, and if 1t were legal, the second
election should result as the first had done, and in either case
Dr. M*Dowel ought to be elected if' legal considerations only
affected the electors in their choice.

Mr. Butt.—As to the way in which I opened the case, [ was
perfectly willing that, apart from every technical consideration,
the Visitors should determine whether the making of the rule was
within the power of the Board. I was also willing you should
decide whether Dr. M'Dowel is now bound by a:wth:ng that has
taken place, to resign the I’rnlﬂﬂmahtp? I would say lhal} the
question of a void “election has not been put forward in the
Answer ; and if the question were to be rumui, it would be only
fair to E_l'l.-’i._. us an opportunity of meeting it. I scarcely think

the Board would like to say that they ma le the election null and
void by merely maintaining a Resolution. I think that the mo-
tives of the Board are out of the question, except as showing
that they would avoid the election; and I agree with Dr. Hall
that it would be very inconvenient to m.,tu;utc: an inquiry into
the motives of the voters; but when it was put forward as a
ground for affecting a civil right, I thought that the question
should be inquired into.



(el

Dr. BarTERSBY.—A man may contract by his acts.

My. Butt.—"This is not anything as to his present condition,
but as to a future thing. How can a future thing become an
element in such a case, except as a matter of contract? 1f Dr.
M<Dowel led the Board to expect that he would resign, it
amounts to a contract.

Vice-CuanceLLor.—We are both anxious, Dr. Battersby
and I (as the parties have waived a great deal.of formality, and
confided to us a larger discretion than I thought we possessed de
jure,)* to come to a satisfactory conclusion of the case without
undue delay. It has been argued with great ability. I have
been greatly struck by the cﬂn:ecutlve reasons and lucldlty of
Mr. Fitzgibbon, and by Mr. Butt's discreet and able argument;
but as Dr. Battersby and I have not as yet had an opportunity
of conferring together, we shall at once give this important case
our deliberate and joint consideration. Nobody could overrate
the impﬂrianw of maintaining the Medical School of Triilit}r
College in its present prosperous eondition, and sustaining its
high charactm We all take pllﬂe in the College and the Uni-
versity. We feel how much that is of the highest value exists
within these walls, and gives to the Inkmntmn a firm hold upon
public confidence mld respect. Therefore every aspect in which
this case should be regarded will induce us to Enal with the
questions which have been argued before us, under the highest
sense of responsibility.

We shall give our judgment with as little delay as possible,
for my opinion is, that in such a Court as this we should be
more e1ped1tmus than in the ordinary Courts of Justice. I
feel happy in being able to add, that we are greatly indebted
to the {[embem GE the Bar, at both ﬂlcles. for the very able as-
sistance they have given to us during this inquiry.

Court adjourned.

* See Green v. Rutherforth, 1 Ves. Sen. 472-5; R. v. Trin. Coll, 3 L. R.
(N.8.), 153; 1 Bl, Com. 471, 481.



JUDGMENT

l12rn FEBRUARY, 1873.

Tue Visitors resumed the llnm*cedmf_':: on this day at 3 o’clock,
p. M. The following are the Judgments delivered by them on
the occasion :(—

Tue Vice-Cuaxcirnror.—In this case, at the request of the
Counsel for the Petitioner, Dr. M:Dowel, and alzo of the Counsel
for the Board of T'rinity L'crllege, the Visitors undertook to give
their opinions on certain qucqtmns of law, which have been fu]]y
and ably argued beforeus. They inv olve the validity of Resolu-
tions and Orders passed by the Board of the CDHE"E, of which
the Petitioner complaing, and which he alleges to be unhw{ul and
void. These relate to two distinet muttcrs; and in dealing
with them, I will follow the course that has been pursued
by Mr. Fitzgibbon in his lucid and very able argument ;

taking first the Resolutions of the Board, as to the appropriation
of the sur plus proceeds of the Establishment for demonstrations
and dissections in connexion with the Medical School of the Col-
lege. The Professorship which the Petitioner holds is underwhat
is called the School of Physic Act. Itis a septennial office,
He was elected to it in 1853, and in 1865 he was continued in
it for another septennial period, under the speecial power given
by the Act. The office became vacant on the 14th October, 1872.
Dr. M<Dowel was re-elected on the 26th day of that month.
During the vacancy, and before the election took place, Reso-
lutions of the Board, of which Dr. M<Dowel complains, were
passed on the 24th of October. Under the power conferred by
the College Statute of the 18th Viet., the Board appointed
a Professor of Comparative Anatomy, who was added to the
staff of the Dissecting Establishment, aml share of the EllI‘plllS
remaining after payment of expenses was appropriated to him,
and thus the share which Dr. M¢Dowel had before received
was diminished. In his Petition to the Visitors he submits
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that this appropriation was illegal and void, on the following
orounds :—

Ist. That the said Fees are by law payable to the Professor
of Anatomy and Chirurgery, and cannot be appropriated to any
other person without his consent.

2nd. That the Provost and Senior Fellows have no power
over the said Fees, except to regulate the same.

ord. That having regard to tlm terms of the notice of election,
the Provost and Senior Fellows had no power to adopt t|1ese
Resolutions, so as to affect the emoluments of the Professorship
during its present period.

The notice to which reference is here made is that directed
to be published in the Dublin and the London Gazettes, under
the 19th Section of the School of Physiec Act, which directs that
in the notice, the emoluments and advantages attending the
Professorship are to be set forth. In the (Gazette notice under
which Dr. M:Dowel was re-elected, these are stated to be,
first, the annual salary; next, the Fees for attending Clinical
Lectures in Sir Patrick Dun'’s Hos spital, which are fixed by the
Act; third, Fees for attending the Lectures of the Professor
uther than Clinieal, to be 1'egu|ate:1 from time to time by the
Provost and Senior Fellows. Then follows—¢ He iz also en-
titled to a portion of the profits arising from the Dissecting
School, such proportion being from time to time regulated bv
the l’rmnbt and Sénior Fellows.” There is a further annual
sum mentioned, to which it is not necessary to refer more parti-
cularly.

There does not seem to be any material difference between
this statement in the notice, and that in the 6th paragraph of
Dr. M‘Dowel’s Petition. The Dissecting School was founded
and maintained at the expense of the Board. The regula-
tions of the School were made by the Board. The Professor
of Anatomy was placed over the School as the superintendent ;
and Demonstrators were appointed, the senior of whom was,
in 1865, designated as the University Anatomist. The Board
also fixed the sum to be paid by the students who attended
the demonstrations and dissections, and this formed a fund out
of which the current expenses of the department were paid;
the surplus was left to be divided between the Professor and
the Anatomist. All this was mere matter of convenient ar-
rangement The acquiescence of the Board in the collection, dis-
Bt o expenses, and division of surplus,, was obviously
never intended to operate as an abdication of their control and
management of the department. They attended to the recom-
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mendations of the Professor; but I have not been able to find
any satisfactory evidence of a withdrawal of their authority over
the department, so as to leave or imply a legal title in the Pro-
fessor to claim any definite share of the surplus beyond what for
the time was allowed by their consent.

The School of Physic Act gave, in express terms, a legal
title to the fees for the Clinical and Professorial Lectures
therein mentioned; but in the Petition, as well as in the
Answer, these are treated as distinet from the share of sur-
plus profits of the Dissecting School. Mr. Fitzgibbon, in the
instructive sketeh which he gave of the fulfilment of the original
project of Sir Patrick Dun, endeavoured to bring this share
within the prospective reach of the Act. Mr. Butt ingeniously
endeavoured to bring it within the spirit of the Aet. DBut can
we say that the Aet, either expressly, or by plain implieation,
interfered with the independent power of the Board to maintain
under their own control, this separate and special department,
and from time to time to regulate it on their own authority alone,-
according to their view of what was most conducive to the effi-
ciency and success of the Medical School of the College? This
would be at variance with the usage, and would not be required
by law. I must observe here that 1 desire not to be understood
as intimating that the explanatory statement of Mr. Fitzgibbon,
or the suggestions of Mr. Butt on this head, are not deserving of
consideration with reference to the equity of the appropriation.
But we have been asked simply to decide the question raised by
the Petitioner as to the legal right of the Board, and not
whether the arrangement was ﬂqlllt"l.hlﬂ It the discretionary
control belonged as of right to the Board, the Visitors (as such)
have no authority to go beyond the inquiry whether this dis-
cretion has been exerecised by them in good faith, and according
to the best of their judgment. The like was decided in the case
of Mr. Purser. It would not be becoming in us here to obtrude
an opinion, unasked, upon a matter which is outside our jurisdic-
diction as Visitors.

The University Professors, under the School of Physic Act,
had been, at the first, Lecturersin the College; a part of the staff
of teachers which, under the general words of the Charter of
Queen Elizabeth, and the more precise language of the code of
King Charles I, the governing body of the College were
empnnmrd to prmule* in order to prepare and qualify the
¢ Studiosi” of the College for graduation afterwards in the
University. The power of appointing this training and teach-
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ing staff, consisting of Tutors and Lecturers, and the duty
of prescribing the curriculum of eduacation to be taught, ex-
plains the connexion between the College and the University;
whilst the placing of the corporate head of the latter in the
office of prime Visitor of the College, shows the distinetness of
the two corporate bodies, which are so often confounded toge-
ther. They are distinct, but integral and connected parts of the
one Institution, which has for its object not only education but
graduation in Arts and Faculties.

M. Fitzgibbon has shown how that part of the College staff,
which was at first appointed with reference to the faculty of Me-
dicine, was made use of in the carrying out of the project of Sir
Patrick Dun, for constituting a complete School of Physie. It is
not necessary for me to go further back than the 40 Geo. 3, c. 84
(Ir.), under which Dr. M<Dowel was elected; but I may observe
that I do not consider that this Act, or the earlier Act of the 25
Geo. 3, absorbed or extinguished the primary character and sta-
tus of the College officer, in the statutory office of Professor in
the School of Ph_'f::-m The Act was passed, according to its pre-
amble, for the puarpose of establishing a CDI[]l}IEfﬂ School of
Physic in Ireland, and for advancing the School in the science
of Medicine. The governing body of Trinity College and that
of the College of Physicians were to co-operate. Certain Pro-
fessors were to be supplied by each body respectively. Those
from .['rmlt}r College were designated in the Act as ** University
Protfessors,” and those from the College of Physicians, ¢ the
King's Professors.” It is enacted that both sets of Professors
should be elected ¢“in the manner, for the time, and subject
to the regulations hereinafter mentioned™ (s. 13).

Some of these regulations were preseribed inthe Act; others
were to be made from time to time, under the power conferred by
the 26th section, by which it was enacted ¢ that the President
and Fellows of the King and Queen’s College of Physicians
shall have power from time to time to make rules and orders to
regulate the conduct of the King’s Professors.” These regula-
tions were to be laid before the Board of Trinity College ; and in
like manner, power was given to the latter body to make rules
and orders from time to time to regulate the conduct of the
University Professors. These were to be laid before the College
of Physicians. There is a proviso that the said rules and orders
“¢ shall not be inconsistent with any of the clauzes or directions
contained in this Act.,” A mutual right of appeal was given
to each body, in the event of its disapproval of any of the
rules and orders of the other. The Visitors of the latter (or,
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in the case of the College of Physicians, any two of them), were
empowered to hear the matter of the complaint summarily, and
to grant redress, if they should think the complaint to be well
founded.

Having thus made provision fora system of joint control over
the 1espectwe Professors in the School of Physie, and for a code
of directions to the Professors as to the conduct of the School,
authority 1s next given to the governing body of each L{}]]Eﬂ*{:
to admonish any of its Professors who should '|.1.'11fulI},r neglect o
perform the duty of his Professorship, and, in case of obstinate
neglect, to deprive him of his office. This is subject in each
case to an appeal to the Visitors, against the order of admoni-
tion or of deprivation.

The School of Physic Act was amended in 1867, by the
80 Vict.c. 9. Thestate of the Medical School had been inquired
into by the Royal Commissioners, who were authorised to re-
port on the College and University, and who made their report
in 1853, In the Appendix (p. 225), there is an instructive
paper containing the questions put to, and the answers given
by, the Professors in the Medical School. In answer to ques-
tions 11 and 12, they say, * No Professor in the School of
Physic can hold with his Professorship the Regius Professorship
in the University, or a Fellowship (an honorary Fellowship
excepted) in the L{:Iione of Physicians. These restrictions are
imposed by the Act (40 Geo. 3, ¢. 84). With these exceptions,
the Professors are under no condition nf resigning or forfeiting
their Prnfe::f-orchn_h on attaining any Collegiate or other appoint-
ment or office” In answer to question 13, after referring to
the Professor of Chemistry, they go on to say, ¢ Most of the
other Professors hold certain professional appointments in the
city, such as Physicians and Surgeons to Hospitals and to other
public institutions, These appointments are added to the sig-
nature of each Professor subscribed to this paper.,” The sig-
natures are given in p. 238. They include the names of the
Regins Professor of Physic (Dr. Stokes), Physician to the
Meath Hospital, and of Dr. Robert William Smith, the Pro-
fessor of Surgery in Trinity College, and Surgeon m the Rich-
mond Hospital.

The Commissioners hbaving recommended that the provisions
of the School of Physic Act should be reviewed and amended,
the Act of 1867 (30 Viet. ¢. 9) was subsequently passed. It
opened the Professorships to all duly qualified persons, irves-
peetive of their religions creed. It placed the Professor of Sur-
gery in Trinity College and the University Anatomist on the
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staff of Lecturers, who, under the 40th Geo. 3, were appointed to
deliver Clinical Lectures in Sir Patrick Dun’s Hospital. It
repealed the 3lst section of the 40th Geo. 3, which regulated
the periods and the wvacations as to Lectures, and it em-
powered the governing bodies of the two Colleges (Trinity
College and the College of Physicians), each with the assent of
the other, to make regulations respecting the Lectures to be

iven by its own Professors, with an appeal to the Visitors of
the College refusing to agree to the regulations proposed by the
other College. It also repealed the 41st section, by which a
Fellow of the Collegze of Physicians vacated his Fellowship on
accepting any of the Professorships in the School of Physie, and
those who had so vacated their Fellowships under this section
were restored to them, and to all the rights and privileges
thereunto belonging.

I may here observe that the ¢ Professor of Surgery in Trinity
College’” mentioned in this Act, is not the University Professor
of Anatomy and Chirurgery in the School of Physic. The title
of the former iz under the Statutes of the College, and not under
the School of Physic Act. The former is not, and could not be,
put (except by Act of Parliament) under a prohibition against
holding an office in the Richmond Hospital. Indeed, the emi-
nent Professor who, by the Act of 1867, was put on the staff
of Clinical Lecturers in Sir Patrick Dun’s Hospital, was, at
the time, and now is, a distinguished colleague of Dr. M*Dowel
in the Richmond Hospital. The Act of 1867 contains no pro-
hibition as to his holding this office; so far as can be surmized,
the Legislature adopted the opinion of Dr. Stokes, of which
the Commissioners approved, that ¢ Clinical Lectures to be
effective should be delivered by Hospital P’hysicians who are
themselves in practice.” (Rep. p. 40.)

After the passing of this Act, in the year 1867, the notion
seems to have arisen that the 26th section of the Irish Aect that
was amended, supplied a power of legislation by which sup-
posed shortcomings of the Legislature might be conveniently
remedied without the trouble and the risk of again resorting to
the Imperial Parliament. In the month of February in the next
year, a resolution was passed by each of the two Colleges, with
reference to its own set of Professors in the School of Physie, by
which it was resolved that in future none of these Professors
¢ gshall be allowed to hold an appointment as DMedical Officer
to any Clinical Hospital other than that of Sir Patrick Dun.
N.B.—This rule not to apply to existing arrangements.”

We were requested, on behalf of both parties, and we
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undertook, to give our opinion on this, whether this Resolu-
tion is a rule to regulate the conduct of the Professors of the
School of Physic, within the meaning of the 26th section of
the 40th Geo. 3, ¢. 84. Itisa question of considerable importance
to the Professors, and to the great Medical School which has be-
come so successful a department of the College and University.
I have, therefore, given to it the best and most careful considera-
tion I could bestow, but I regret to say that the Visitors have
not been able to agree in opinion upon it. I feel compelled,
therefore, to state at greater length than I should otherwise
have been disposed, the reasons which have led me to the con-
clusion that the Resolution is not within the scope and meaning
of the enactment.

We refused to admit evidence of eminent Medical men that
was offered for the purpose of proving that in their opinion the
rule was unnecessary and inexpedient. We did so on the
ground that the question as to its validity 1s a question not of
the propriety of the rule, but of the power to make it. Ifit is
within the power, it is in contemplation of law to be regarded as
if it was set forth in the Act by which the power was conferred.
Even, in that case if it should be thought unreasonable by every
one but its framers, it would not. therefore, be void i law, be-
cause the discretion of the framers is absolute within the limits of
the power, and the rule final whilst it exists.® In all such cases
of the delegation of legislative authority, the parties who are
authorised to exercise it are, so far as it extends, substituted
for Parliament itself. Where the subject-matter is in its own
nature indifferent, alterable, and so acknowledged, involving
details that from time to time require to be modified and
adapted as circumstances demand, it is convenient to give
such authority, as whereit is given to Judges to make rules and
orders intended to regulate the procedure of their Courts. DBut
where rights under the protection of the law of the Realm may
be affected, it is reasonable, and in my -::-Pinicm it is requisite,
that in such a case the delegation of legislative authority should
be conferred (if at all) in language so unequivocal as not to
admit of any other construction that is reasonable.t

In support of the validity of the Resolution, it was urged
that the word “ conduct” has a comprehensive meaning, and that
the proviso at the end of the section is simply that the rules
and orders should not be inconsistent with any of the clauses or

% Attorney-General v, Sillem, 10 1. of L, Cas. 764-5.
+ 10 H. of I. C. 123, 744, T75.
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directions in the Act. Dut the question is not as to the mean-
ing of the word ¢ conduct,” separated from the context, and
disconnected from the other provisions of the Act.  Bishop
Butler observes ¢ that in almost everything that is said there
i1s somewhat to be understood beyond what is explicitly laid
down, and which we of course supply.” This is the function of
the interpreter. Are we to take the rules to regulate the con-
duct of the Professors of the School of Physie, as relating to their
conduct in their character and capacity of Professors, in the
execution of their office; or are we to include external conduct,
not in their capacity of Professors, but which, in the opinion of
the framers of the rule, might have an indirect influence on their
internal conduct? What appears to me to have been intended
was, to give the governing bodies of the two Colleges for the pur-
pose of joint management of the School of P hysm, a power like
that which the Common Law gives to a Corporation, to make
from time to time ordinances, called by-laws, relating to matters
of an executive character connected with the discipline and
management of the Corporation and the conduct of its affairs, but
which are not allowed to interfere with any right that is under
the protection of general law. To remove such a right from
under such protection, and put it under the order of a majority
of a body other than Parliament, to be dealt with from time to
time at their will and pleasure, is to my mind so unconstitutional
that I will not give to the words of the power by which it is
said to be conferred, the effect contended for, it they are sus-
ceptible of a restricted and reasonable interpretation.

I have no reason to suppose that those who now have
authority under the Act to make regulations, would use it other-
wise than with a view to effectuate what they believe to be the
purpose of the Legislature; but having here to decide a question
of law on a public Statute of the Realm, that can have but one
authoritative meaning, I must be guided altogether by the rules
and principles by which every _]l.u]u,ul tribunal in the empire is
responsibly bound. The addendum to the rule, that it was not
to interfere with existing arrangements indicates the conscious-
ness of the framers that without these words the rule would
have been unjust in its operation. Dut this addendum was not
necessary in order to give validity to the rule, however well
intended to prevent injustice that confessedly would have been
inflicted, if the rule were otherwise valid. According to the
case of the Attorney-General v. Sillem, already referred to,
a rule, valid as a rule of regulation, would not require this
addendum. No man has a vested right in the procedure of a.
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suit by which he seeks to maintain a right, and which is to be
conducted according to the procedure of the Court in which he
sues. DButa right that exists independently of procedure cannot
be abridged or varied by a law that is not expressed in terms
that are plain and peremptory. 'T'his is the reason of the rule
against retrospective operation, to which Mr. Tandy referred.
The distinction between a law that affects a right and that
which regulates procedure is founded on immutable justice, and
is well explained in a judgment of Baron Wilde to which Lord
Wensleydale refers with marked approval in the case of the
Attorney-General ¢. Sillem.*

The rezulations of the conduct of the Professors in the
School of Physic that were to be made from time to time were
to be consistent with and supplemental to the directions in the
Act. The whole was meant to constitute a code of direction to
the Professors in the School, to be enforced by admonition or
dellwivutiun as the neglect of duty might require. The cursus
Scholz is analogous to the cursus Curiz in the case of pro-
cedure. It is, in its nature, proper to be regulated from time to
time by a governing authority. This may be exercised some-
times in a way that might be unjust or oppressive, but that is
no reason why a lawful right should be subjected to such occa-
sional interference, especially where the words of the power do
not necessarily require to be interpreted so as to admit of such
iterference, .

It may be the better opinion, upon which I am not called on
here to pronounce, that the prohibition in the Resolution of
February, 1868, would or might tend to secure the more
earnest and eflicient discharge of professorial duty, but this
involves a question of principle and of policy that is much dis-
puted amongst those who are speecially competent to give an
opinion. Partial private opinion ought not to be converted
into general public law otherwise than by the Legislature. The
Resolution is an absolute unqualified prohibition withoutreference
to the extent of duty to be performed in the other office in any
case; or to arrangements that might be available to leave the
Professor free to execute his professorial duties with efliciency
and satisfaction. No inquiry is provided for, as to how far the
holding of another office in any ease or under any circumstances
might be compatible with the eflicient discharge of the duty of
the Prolessor. The prohibition is general, absolute, and final.
When a general law is passed, there has been opportunity

*10 H. of L. Ca. 763.
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afforded for free and full discussion in Parliament, before the
assent of Queen, ILords, and Commons has been obtained.
If Parliament delegates its supreme power to others, I can-
not but agree with Lord Westbury, Lord St. Leonards, and
Lord Kingsdown, that the extent of the power thus delegated
ought to be measured by that sense of the words which fairly
satisfies their meaning, without interference with a lawful right.
The Resolution is not part of the cursus Schole to which the
Professor is bound to conform under the obligation of the Oath
or Declaration of Office. Itis in effect a rule of disqualification.
The Statute provides for the administering and taking of the
Oath of Office on the same day immcdiamlgy after the election.
The election and admission by swearing in, is regarded by the
Legislature as one transaction. The obligation on the Professor
does not attach until the office has been accepted, and in this
respect the Resolution does not limit eligibility, but it operates
like a condition aubﬁequent, if not to avoid the election at least
to prohibit the BnJﬂLi;umnt This cannot be effected otherwise
than by precise and peremptory legislation. The Professor
accepts his office subject to the regulations as to his Professorial
conduct, which may be p;cq-::ubed from time to time by the
proper autlmrh}r. But he does not place his lawful right at the
disposal of the same authority, That the rule in question takes
away a vested right in this case 1s clear to my mind, and this is
one of the main grounds of my objection to it, as not being
within the scope of the power conferred by the Statute.

In 1846, Dr. M‘Dowel was appointed to the office which
he is now required to resign. It is a freehold office. I'or
two septennial periods he held it together with the Professor-
ship; but although he is expressly declared by the Statute
to be capable of re-election, and has been re-elected, and is
assumed to have, when so re-elected, a title to the office
for another septennial period, he was required, on the part
of the Board, before that he could be admitted by swearing in
after the Iast eleetmn, to resign his frechold office, whmh he
has enjoyed since 1846. In the answer of the Board, it is
stated that they would not have elected him to the Professor-
ship if they knew, or believed, that he would not comply with
‘the Resolution. Practically, therefore, they have treated that asa
disqualification, which was not to be found in the School of
Physic Act, when he was first elected in 1858, or when he waa
afterwards continued in 1865, It is notin the Act of 1867, by
which the former Act was amended. [t has been created (if at
all) by the Resolution of February 1, 1868. It is not dealt with
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as a rule, by which the conduct of the School was regulated,
but as a public law, by which the conditions of admission
to, and enjoyment of, the Professorship were altered. He had
a vested right, under the protection of the public law of the
realm. Ile had no vested right in the regulation of his conduct
as Professor in executing the duty of his office. He was (as I
have said) subject as Professor to such regulations relating to the
conduct of the Professorship as might “be made from time to
time by the governing body, to whose authority he submitted
himself in his capacity of Professor within their domestic juris-
diction. A general law, intended to secure efficient performance
of the duty of Professors, is not to be confounded with a regu-
lation made to define the duty to be performed, or the time and
manner of performance; nor is regulative authority within the
limits of the Common Law to be confounded with uncontrolled
parliamentary power outside these limitas.

Dr. Ball admitted—and, in my opinion, properly—that the
resolution would not be valid as a by-law simplicifer, but that
it must derive its validity altogether from the Statute. Mr.
Tandy, however, seemed to take a different view, and referred
to the case of Adiey v. Reeres,® in which there 13 a dubious
dictum of Lord Illenborough, that seems to assume the
validity of a by-law to restrain any member of an incor-
porated pmﬂm]ptwc company of oyster fishermen from being
engaged in the trade of sending oysters to market from any
other. ground than that of the company within certain limits.
There were further objections which made the by-law void;
and it was not necessary to decide onany other. It was the case of
a trading company, mlrrlnft]l_',' founded in partnership agreement,
presery ed in an ancient custom before the company was incorpo-
rated. It was proved that there was a preseriptive usage to
make orders for regulating the company and the oyster fishery,
with fines and penalties for the breach of such orders ; ; but this
ancient usage was held not to be sufficient to sustain the
by-law. The case had been before Lord Eldon in the Court of
Chancery before it was sent to the Court of Law. Ile was not
prone to rash or incautious dieta. IHe was alike cautious and
precise. Ile observed that * there was not an instance of a by-
law like this, restraining the individual members of the Corpo-
ration from being commncd either in any other place, or
within given limits in the same trade. "t When the case

2 M. E:S 33.
17 Ves,, J., 822.
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came back to him, after the decision of the Court of Law, in
referring to the objection as to the plaintiff’ being concerned in
another company, he said the answer was, ¢ that he was a pro-
prietor of a contiguous fishery long before the defendants became
a Corporation ; and the question (taking them in that character)
would be, whether a by-law, compelling a man to part with
his estate, which he possessed as such, paternal or acquired,
is good to exclude him from participating in the profits of this
company, on the ground that he had that estate. I should
have more difficulty” (he adds) ¢ in answering that question in
the affirmative, than upon any other question between these
parties.”* In the report in Ist Merivale,f he appears to
have asked the significant question, **Can a by-law of the
Corporation force him to part with his estate?” It is not
necessary to vefer to other authorities, in order to sustain
the conclusion at which I have arrived. Perhaps, however,
it may not be irrelevant to refer to the case of the Calder
and Hebble Navigation Company v. Pelling, as an instance
of restrictive interpretation. In that case a company was
empowered by a-local Act to make by-laws for the well
governing of the bargemen, watermen, and boatmen, who
should carry any goods, wares, and merchandise, upon any part
of the navigation. Baron Alderson says, ¢* I do not apprehend
that these words mean the government of those persons, with
the view of regulating their good conduct and character, but
only of their conduct in their character of bargemen, watermen,
and boatmen, who shall carry geods, wares, or merchandise,
along the navigation—that is to say, in their capacity of barge-
men, watermen, and boatmen, in so far as they carry goods on
the navigation.”

It is not necessary for me to put the case higher than
this, that a like restriction on the generality of the effect of the
words of the power in question is legally admissible, and that
the wider sense is not the necessary, perhaps not the natural
meaning. Whatever may be the convenience of having at hand
such a delegated Parliamentary authority as is contended for, I
must not, in order to secure it, be tempted to swerve from what
I believe to be the established course of judicial duty. So anoma-
lous an exception to general law, as by a delegation of authority
to give to any man or body of men a right to take away a free-

t 1058-109,
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hold interest already vested, must be expressed in words
that are so clear as to be coercive. If they are open to reason-
able doubt, and a choice is left between a limited and a consti-
tutional sense on the one side; and on the other a vague laxity
that lets in the destruction of right, I abide by the maxim—
tutivs ervatur tn mitior! sensu.

There is a test to which I may refer, as it seems to my own
mind to be decisive. It is admitted that if this rule of prohibi-
tion be valid, a rule to prohibit the Professors from engaging or
continuing in private practice would be equally valid. It has
appeared in the present case that the opinion prevails in the
Board that, eeferis paribus, a Candidate not engaged in privaie
practice ought to be preferred. Suppose this opinion should
be embodied in a rule, with a view to make it a law, but that
the College of Physicians should disapprove of'it, and ultimately
appeal to us under the 27th section, we would be bound to hear
the complaint summarily. It would depend on our decision as
Visitors whether or not this rule should be added as if it were
a new clause in a Statute of the realm. The concurrence of the
College of Physicians in the case supposed, would not only not
be required, but the rule might be upheld by the Visitors here,
in defiance of the deliberate disapproval of the President and Fel-
lows of that College. Against the reasons that might weigh
with the Board in favour of such a rule, as calculated to secure
the undivided atiention of their Professors in the School of
Physic, the College of Physicians might rely on the benefit to
be derived from a large medical experience—opportunity of daily
conference with eminent members of the profession, the salutary
influences of practice, and the stimulus, as well as the restraint
of sound professional opinion. There may be much to be con-
sidered on both sides; but as to the Visitors, the domestic judges
of this College community, neither of them having any special
medical knowledge to guide them, what scales would they have
in which, as legislators, they could weigh the advantages and
disadvantages of the proposed rule, so as to be in a condition to
pronounce a decision that would be as final and as obligatory
as if it had been set forth in the Act of Geo. 111., or in the
Act of 18677 DButmore than this—even if passed into a law by
the Visitors of this College, it would not bind the King’s Profes-
gors in the School of Physic. Thus we might have in the same
School, under the same Statute of the realm, one set of the Pro-
fessors prohibited from private practice, and another set, left free
and encouraged to practise, so far as they could use their freedom
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without prejudice to the discharge of the duty of their Professor-
ships. In the case of each set, the Visitors, by virtue of their
office, constitute the final tribunal to decide on questions of in-
ternal conduct —the conduct of Professors acting as such in the
execution of their office within the College jurisdiction—but
there the authority of Visitors ceases. To me it seems that the
allowance of an appeal to the Visitors, as given by the 27th
section, plainly imports that the Ethf—:(:t matter of the26th section
did not extend beyond the like limit. Fach set of Visitors might
judge of the propriety of a rule for regulating the internal conduect
of their own Professors under their suwmlimme but to have a
conflict of general law as to external conduet, i1s what I cannot
suppose or presume to have been meant by the Legislature, in
the absence of an intention unmistakeably -E‘-:IIIEHSEHI to that
effect.

The Act, as I understand 1t, proceeds upun a policy of in-
ternal regulation and supervision as sufficient to effectuate its
purpose.

A like poliey is acted on by the Court of Chancery in
England as to the free grammar schools. In the case of the
Aﬁm'ney-{}’f’um'af v. Hartley,® before Lord Eldon, C., an in-
formation was filed with a view, amongst other things, to
have the schoolmaster removed on the ground that he was
the vicar of the parish. In p.376, Lord Elduu says—*¢ A school-
master has his duties prescribed by the rules and regulations,
and if you please so to put it, by the practice of the school. If
being vicar of the parish, he cannot observe those rules and re-
gulations, and act according to that practice, that would be a
ground for his removal Froticthie BHOOLT vt e b LT
you could show that he had given so much personal attention
to the vicarage as to neglect his school, the Court would dismiss
him on the ground of his neglect of tlutg, a8 ﬂ:.lmﬂlmaster, but
I cannot find any pretence for that in the evidence.”

In another and similar case before the late Lord Justice
Turner (when Vice-Chancellor), The Attorney-General v. Bishop
of Worcester,t that learned and eminent Judge observes, on the
part of the informafion which advanced the general position
that no boarders ought to be admitted into the school—¢ that
Lord Cottenham was adverse, most adverse, fo the admission of
hoarders into these schools is clear from his judgment not onl ly
in that case, but in many other cases which were referred to in

# 2T & W.353.
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argument ; but neither in that case nor in any of the other cases
do I find that he prohibited their admission,”

I have not been able to find any suflicient indication of the
intention either of the Irish Parliament, under King Geo. IIL.,
or of the Imperial Parliament in 1867, to impose any lezislative
restraint or condition on the Professors, other than what has
been in terms set forth in the Aects of Parliament, or has been
provided by way of regulation of their Professorial conduet in
the execution of their office. 1 cannot reconcile it to my views of
what is constitutional and lawful, that by loose general words
an absolute power of making a general law, by which the Com-
mon Law rights of any class of Her Majesty's subjects might
be injuriously affected, should be delegated to any select body of
men, other than Parliament itself, however respectable they may
be, and deserving of public cnnﬁ:lence I think this involves a
oreat constitutional pnnclple and, as I understand it, the
limits of the Common Law, in a!lnwmg the delegation of a mi-
nisterial regulative or executive authority, ﬂurrht not to be
exceeded.* Butin the present case I have only to decide whether
the general words used are nof, on the soundest principles of
judicial interpretation, capable of being restricted so as to keep
within this constitutional limit.

For these reasons, which I have endeavoured to explain

and enforce, I am of opinion that the Resolution of February,
1868, is unlawful and void.

I come next to a part of this ease that somewhat pressed me
during the agument, but which, on further consideration, I have
been able to clear up to my entire satisfaction. It occurred to
me that there was reason to conclude that from what took place
between Dr. M‘Dowel and the Board (whatever may have been
his intention), he gave them reasonable cause to believe, and that
they were led to believe, that he acquiesced in the terms of the
notice of election, in which the Rlesolution of the lst February
was set forth, and without the addendum, as the Board took
this to be inapplicable during the vacaney when there was
no existing arrangement. 1 was led away for the time by
early recollections of cases in Corporation law, in which a
man sought to put the Court in motion on his own behalf
in a matter where the Court had a judicial diseretion. No
man is in such case allowed to take his chance of inconsistent
advantages, and treat as void for one purpose what he has ac-

“ See Rutter v. Chapman, 8 M. & W. 98, 104, and 114.
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quiesced in as valid for another. This has been carried so far
that where a party was present and concurred at the time of an
objectionable election, even although he was then ignorant of
the objection, he was not allowed to be a relator in a guo warranto
information, for the purpose of having the election declared by
the Court to be void. It was said ¢ a Corporator must be
taken to be cognizant of the contents of his own Charter
and of the law arising therefrom.”® In such cases the Court,
in exercising its discretion, takes into account the conduct
of the party who seeks to put it in motion, but in the
present case the question is different. If the Resolution stated
in the notice of election 1s void in law, no Court would
lend its aid to carry it into effect. It could not be enforced ; no
acquiescence could render that legal, which is in itself illegal.
Here the question arises on a public Statute of which every
Court must take judicial notice. “I agree to the doctrine,”
says Mr. Justice James Parke, ¢ that a party having made ad-
missions by which another has been led to alter his condition, is
estopped from disputing their truth with respect to that person
and that transaction ; but I think it does not apply here,
where the question raised by the party supposed to have made
the admission, iz one not of fact, but of law™ (Stratford and
Moreton Railway Company v. Stratfon.t The case in which
this was said was one in which a Committee of a Rail-
way Company, of which the Defendant was one, were em-
powered to make calls. Calls were made, on some of which the
Defendant had made payments, but on his being sued for further
payments had set up the defence that the calls were not made
as the Act directed. It was decided that the Defendant was
not estopped from relying on the illegality of the act of the
Committee in which he had concurred. Mr. Justice Taunton,
says—*¢ It was not competent to him to dispense with the Statute
under which he and the rest of the Committee professed to act,
even for the purpose of rendering himself liable to be sued.
The calls being contrary to law, it lies in his mouth to take
that objection, though he was a party to their being made.”
In truth, the Court itself was bound to take the objection.
I am, therefore, of opinion, that if the Resolution here is void
in law, it must be treated by every Court as a mere nullity, and
therefore as incapable of being enforced against any party.

I have thus, tothe best of my ability, answered the questions

¥ 2 Selw., N. P, 1164, 11th Edit.
+ 2 B. & Ad. 526.
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of law, which we were lcqucsted and undertook to answer, for the
guidance of the parties. The case is one that will require
such an awmicable adjustment, as the interests of the Medical
School, the independence of the Professors, and the authority
of the governing body of the College, properly demand.

Dr. Barrersey, Q.C..
tors :—

1st. ¢ Whether a resolution or order of the lst February,
1868, made by the Board of Trinity College, was and is witra
vires, and void, or a reasonable rule and order to regulate the
conduct of the University Professor.”

¢ 2nd. Whether a resolution or order of the said Board, made
on the 24th Oectober, 1872, diminishing the emoluments of the
University Professor of the School of P'l}l'dlﬂ, and appropriating
a portion ‘of the fees for -:]ls-mctluna, to another Professorship, is
wltra vires, illegal and void.”

In order to form a correct judgment on these subjects, it is
necessary to consider the exact status of Dr. M¢Dowel, the
University Professor, who has set on foot this inquiry.

In the year 1800, a Statute was passed, reciting previous
Acts, 21 Geo. IIL., 25 Geo. IIL., c. 42, 31 Geo. 111, c. 35,
and providing for the establishment of *“a complete School of
Physic in this Iuncrdmu,’ to consist of seven imﬂ:-ﬁms, four
on the foundation {;-f sir Patrick Dun, and three of the Uni-
versity Professors.

This Act 40 Geo. I11,, c. 84, s, 4, provides that an Hoespital
shall be built in which Clinical Lectures shall be given, and

Section 11, That the Professors shall read and give Lectures
upon patients in the Hospital.

Section 12, That Lectures shall be given upon the cases of
the patients in the Hospital ; and

Section 35, That until an Hospital can be provided, Clini-
cal Lectures may be given in such Hospitals as the Governors
thereof will allow.

Such are the duties of the Professors in the School of Physic;
but the connexion of the University Professors with Trinity
College is not thereby severed : on the contrary, they are to be
supported by the College; and by section 26 the Provost and
Senior Fellows are empowered to make rules and orders to re-
gulate the conduct of the University Professors.

Dr, M¢Dowel, who had been Physician in the Whitworth,
Richmond, and Hardwicke Hospitals, from 1846, was in 1855,

Two questions are submitted to




( 125 )

appointed University Professor of Anatomy and Cl irurgery in
the School of Physie.

In 1865, Dr. M¢Dowel was continued or re-elected to the
same office, and on the 26th October, 1872, he was again re-
elected. . ;

By a Resolution of 1st February, 1868, the Provost and
Senior Fellows of Trinity College determined that in future no
University Professor in the School of Physie should be allowed
to hold an appointment as Medical Officer to any Clinical
Hospital other than that of Sir Patrick Dun’s. This rule not
to affect existing interests.

Dr. M¢Dowel had express notice of this Resolution before
his re-election in 1872. And on the 16th November, 1872, the
College caused Dr. M‘Dowel to be served with a notice which
he calls an admonition, requiring him to abandon his connexion
with all the Hospitals except Sir Patrick Dun’s.

Before his election on 24th Oectober, 1872, and after that
election, his attention was called to the order by letters from
the Registrar ; and subsequently by a formal notice from the
Registrar, dated 24th October, 1872, he was requested to obe
it, and resign his appointment at the Whitworth Hospital, which
he declined, and therefore this inquiry has been sought—Dr.,
M<Dowel insisting that he is not bound to obey the order,
because it is not warranted by the Statute, or a reasonable rule
or order to re#ulate the conduct of' a University Professor.

Whether it is so, or not, must depend upon the meaning of
the 40 Geo. I1L, c. 84, s. 26, which provides that < the said
Provost and Senior Fel]m# or a majority of them, shall have
power from time to time to make rules and orders to re-
gulate the conduct of the University Professors, provided that
the said rules and orders shall not be mcunsmtent with any of
the clauses or directions contained in this Act.

There are no directions in the Act mgulatmg the conduet of
the Professors, except those providing that they shall read and
give Clinical Lectures, upon the patients, in the said Hospital
{bu}t 11), to bedelivered by them *in a room in Trinity Col-
lege, until the Hospital shall be built, and afterwards in the
ffﬂ&j)tf:’if "  But it is said that the election of a Professor confers
upon him an office which cannot be interfered with pending the
term of his appointment, which by the Act is seven years, pro-
vided he deliver the preseribed number of Lectures, and that it
would be unconstitutional to deprive him, except upon proof of
absolute neglect, of this limited duty, of delivering a certain
number of Lectures.
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Dr. M*Dowel deposed that, in the Whitworth Hospital there
are about forty-five beds, to \\lnch he must attend three days
in the week for an hour and a-half each day—an onerous en-
gagement. And if Dr. Johnson be correct in defining a Clinical
Lecture to be “a discourse upon a disease made by the bed of
the patient,” much more is required of the Physician than
merely coming in, sitting by the bed-side, discoursing for a cer-
tain number ﬂf iminutes, mld then running off to I'EPEﬂ.f, the same
process in some other Hospital. I believe that a Clinical Pro-
fessor in an Hospital is bound to examine carefully, and pre-
scribe for, every patient under his care.

We have all seen professional men in such a hurry to get
rid of one patient, and to go to another, as not to take time to
learn the particulars of the disease for which he was paid to pre-
seribe.  How much more necessary is it to have strict rules
requiring attention to the paupers in an Hospital? The
College say (Case, p. 5, No. 16), it was found that the system
of allowing Medical Teachers to hold appointments in more than
one Clinical Hospital at the same time interfered with the regular
and proper discharge of their duties by the Medical ufﬁcera,
and that the rule of 1868 was made to remedy this evil. Itmay
be easily understood, that if a Professor should expend his two
hours in general observations at the bed-side, without attending
to the patient, it would be diflicult to prove actual neglect of
duty. DButif the Governors of the Institution should think that
a Professor who had not 20 many avocations, and who could
better devote his time and attention to the patient and his dis-
ease, they might reasonably make a rule to remedy the evil—and
they have made a rule which appears to me to be reasonable in
the present instance.

Dr. M'Dowel is admitted to be a gent]em:-m of very superior
attainments, and it is not necessary that the Board should prove
any misconduct on his part to justify the rule. They only say,
that the system of one Professor holding appointments in several
Clinical Hospitals at the same time, interferes with the regular
and proper []1::[.-11;11 oe of his duties.

The (Governors ﬂf the Hospital did, in fact, in 1869, com-
plain that the attendance of Dr. M:Dowel at the Hospital was
“irregular and insufficient,” and the Board of Trinity College
passed a Resolution dispensing with his attendance at the Hos-
pital, and appointing a Surgeon in his place. DBut this matter
iz not now before the Visitors, and it 13 to be regretted that
such a step should have been taken without affording him a
hearing.



Still the proceeding shows, that, in the opinion of the go-
verning Body, at least, there may be remissness calling for in-
tervention, without proceeding for deprivation by reason of
actual neglect, under sect. 28,

The argument most pressed on this part of the case by the
Petitioner was, that the rule imposed a new disqualification,
the only previous dizqualification under the statute being on the
ground of religion, which was removed by 30 Viet. ¢. 9, s. 1,
But to me this resolution appears to be, not a law to disqualify
for election, but a rule to regulate conduct 1f'te1 election, as
1mtrht be thc case, if a meeasm were to engage in a trade or
business which diverted his attention from the discharge of his
duties as Professor, although he might attend at the iIDB[utal
for the number of hours prescral:ed

The observations of Lord Wensleydale in the case of Reg v.
Warden and Assistants of the Sadlers’ Company, H. L. 404, are
apposite to this view. The charter of the Company gave power
to make laws for the good government of the W ardens, &e., and
of all others of the . m}fstmy They made a hy—lww that no
person who had become a Bankrupt, or otherwise Insolvent,
should thereafter be admitted a member of the Court of Assistants
of the Company, unless it be proved to the satisfaction of the
Court, that such person, after his Bankruptey or Insolvency, had
paid and satisfied his ereditors the whole of their debts, or should
have established a fair and honorable character for seven years
subsequent to such his Bankruptey or Insolvency, to the satis-
faction of the Court. One Dinsdale had been elected ; he became
Insolvent after, and was removed. Application was "made for a
mandamus to restore him. Lord Wensleydale, 462, says :—*The
first question in this case is, whether the by-law upon which
the ease principally depends, is reasonable, and therefore valid,
ornot. The Wardens and Assistants have power by their charter
to make by-laws, which they shall think fit, in their sound dis-
cretion, for the good rule and government u:-F the Wardens, &ec.
of the mystery of Sadlers. Under that power I do not feel the
difficulty which has presented itself to some of the Judges, that
the body could not limit the number of the persons to be elccted
by superinducing new qualifications as to which the charter is
silent. To secure the good government of the Company, it
might be proper to make fit provisions, that those who have the
rule and management of the affairs of the Company should be well
qualified, and it is very reasonable that those who are to have
the care and custody of the money of the Company should be
trustworthy and responsible”  Rule refused, hecause Insol-
vency was after admission, not before.
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But it was not controverted that rules might be made
for the good government of the Company, although not men-
tioned by the Charter, and although imposing a new qualifica-
tion. It would be mere pedantry to compare and analyse all
the eases which are like this (none are the same), and the
arguments of the Judges, who have differed in nearly all of
them, but agree in this, that when a power to make rules
or by-laws is given, by Statute, or Charter, or Preseription, the
question always is, whether the rule, or by-law, is within the
purview of the Statute, Charter, or I’jesmiptinn. And in my
opinion, in the present case, every engagement into which the
Professor enters, that may affect the Eﬂmmnt discharge of his
duties as Professor, is within the purview of the Statute of
40 Geo. 3, and there may lawfully be an order upon him to desist
from it. A governing body must be allowed some power and
some discretion, or they cannot manage. In one of the leading
cases on this subject, The Attorney-General v. Sillem, 2 Hur.
& Colt. 584, the decision turned on the meaning of the word
““ practice,” here it depends upon the word ¢ conduct.” There
the majority of the Judges held that giving an ﬂppeal which
had not before existed, would be confery ring a “nﬂ'ht not regu-
lating a practice. Here, I think, “cﬂmluct comprises every-
thing that may affeet the efficient discharge of his duty by the
Professor, and that too many undertakings would do so.

Dr. Johnson explains the word ¢“conduct” as ““management,”
and quotes a sentence from Bacon, ¢ Young men in the conduct
and manage of action, embrace more than thej’ can hold, stir
more than they can quiet, and fly to the end without considera-
tion of the means.”

This definition seems exactly to square with the apprehen-
sions which suggested the making of the rule in question.

Dr. M¢Dowel contends that the sav ing of ¢ existing inter-
ests,” in the resolution of’ 18G8S, 1}}phed to him after his then
appointment for seven years had expired, and exempted him for
all time from the rule; but the person to be appointed for the
next seven years might be a stranger, and no exemption in his
favour could have been intended.

Dr. M:Dowel also contends that his not having objected
to the rule of 1868, although he did object to the memorandum
concerning private practice, shows that he was led to believe
that the rule would not be insisted on. DBut it might also be
contended at the other side, that they, by his silence on the
subject, were persuaded that he intended to accept the office
gubject to the rule.
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In my opinion the order of 1st Feb., 1868, is legal and valid,
and may be enforced by admonition and deprivation, under 40
Geo. 3, c. 84, 5. 28. DBut the notice of the 24th Dee., 1872,
being disclaimed, or withdrawn by the Board as an admonition,
that cannot now be relied on by them as such.

The Board of Trinity College insist, that Dr. M:Dowel hav-
ing submitted to be elected, is bound, as by a contract ; but this
cannot be : the advertisement of Z2nd July, 1872, was a statutory
notice, and could not be altered. The resolutions of 24th Oect.,
1872, purported to change it altogether, which having regard to
the 40 Geo. 3, could not be done. Dr. M¢Dowel, therefore, when he
accepted the office, did not make any agreement, but accepted
the office of University Professor of Chirurgery and Anatomy,
with the rights thereunto belonging. And the case of Strafford
and Morton R. Co. . Straffon, 2 B. & Ad., 519, shows that he
might do so, and yet deny the legality of some proceedings of
the Board.

Now as to the question of fees. See. 13 of the 40 Geo. 3,
c. 84, before referred to, provides that there shall be three Pro-
fessors in the University of this kingdom, who shall be called
University Professors, that is to say, a Professor of Anatomy
and Chirurgery, a Professor of Chemistry, and a Professor of
Botany, and that the present Lecturers in said several branches
shall be constituted and appointed Professors in the said several
branches respectively. And that the University Professors shall
have perpetual continuance, and (sec. 11) be supported at the
expense of the University, and be paid £3 3s. by each pupil for
Clinical Lectures, and (see sec. 33) be at liberty to charge reason-
able fees, to be paid by all such persons as attend the respective
Lectures, except the Clinical Lectures, the fees of which have
been already provided for; the said fees to be from time to time
regulated—in respect to the said University Professors, by the
Provost and Senior Fellows of Trinity College.

Under these provisions, those fees for all Lectures delivered
as Professors of the School of hysie, absolutely belong to the
Professors; and by sec. 32, both the King’s Professors, and the
University Professors, are to “deliver their Lectures in a room
or rooms provided for that purpose in the Hospital to be erected
for Clinical Lectures, and until such Hospital be erected, the
Provost of Trinity College shall be, and he is hereby, empowered
to grant a room, or rooins, where such Lectures may be given;
and that said rooms shall be at all times under his inspection
and control, in like manner and under the same restrictions

=
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and regulations which are established with respect to all other
rooms in said College.”

After the erection of the Hospital, the Lectures ought to
have been delivered there; some of them (how many exactly is
not stated) were so. And if no other duties were performed by
Dr. M¢Dowel but those imposed by the 40 Geo. 3, and in the
Hospital, all the fees would belong to him, and no question
could have arisen. But it appears “that there were no dissec-
tions, or demonstrations in Practical Anatomy at Sir Patrick
Dun’s Hospital, while there were such in the College Dissect-
ing rooms, both before and after the 40 Geo. 3, the expenses of
which were defrayed out of the fees received there; and Dr.
M<Dowel being also University Professor of the School of
Physie, appears to have always assisted in the Dissecting-rooms,
and been paid for so doing out of the fees received there. For
a certain period, he or his predecessors received all the fees, and
paid thereout all the assistants and other expenses, retaining
the surplus.  And this Dr. M¢Dowel now seems to claim as a
right. DBut while he acted as the officer of the College, in their
rooms, and being appointed only from seven years to seven years,
it 13 impossible that he could have acquired any title against
Trinity College, except to payment for such works as he “actu-
ally did in the Dissecting-rooms for the Provost and Senior Fel-
tows, in addition to any Lecfm'cs he may have delivered there
as Professor of the School of Physie, if he did deliver such Lec-
tures, which properly ought to have been delivered at Sir Patrick
Dun’s, the College rooms being allowed by the Act only until
the Hospital was erected.

In 1865, a University Anatomist was appointed, to assist
the Professor in the School of Trinity College (Petition, p. 4,
No. 9); and there was an agreement between Dr. M: D{}WLI
and the College, that he should attend two hours daily in the
Dlssectuw-mom {Case of College, p. 5, No. 15); and a resolu-
tion of the 18th May, 1861, provided tlnt, at the termination
of Dr. M+Dowel’s tcrm in 1865, the Board should be at liberty
to make new regulations for the Professorships, and to re-appoint,
or not, any, or all, of the gentlemen holding the above-men-
tioned offices. Thus retaining the mmplete control of the
Dissecting-rooms.

On the 24th October, 1872, a Professor of Comparative
}'a;nntr::-my was appointed by Trinity College (Petition, p. 8,
No. 21).

The 30th Viet., c. 9, provides, that the University Professors
of Chemistry and Dotany are to cease to deliver the Clinical
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Lectures required by the 40th Geo. IIl., and instead thereof
such Lectures shall be delivered by the Professor of Surgery in
Trinity College, and the University Anatomist; and the said
Professor of Surir{:ry, and University Anatomist, shall be
respectively entitled to the fees payable theretofore to tlll‘.’; said
University Professors of Chemistry and Botany, And by sec.
5, each College is to make regulations respecting Lectures to
be given by its own Professors.

£I‘tr appears { Answer of College, p. 4) that Mr. Barton held
the office of Lectun:r in Practical Anatommy, and Mr. Bennett
that of University Anatomist (Petition, p. 5, No. 10); and
there was an understanding with Dr. M‘Dowel that he
should attend for two hours daily in the Dissecting-rooms
(p. 5). From which it follows, that Dr. M:Dowel discharged
duties beyond those which he Ind at Sir Patrick’s Dun’s, and
for which extra duties he is entitled to be paid by the Uullure,
beyond his original salary and fees, and that the other gentlunen
are also entitled to be paid, which they have been, in fact, by the
Bursar, an officer of the College, from the 1st Febroary, 1868.
But the amount in' each case must depend upon the contract of
each with the College.

By these clmnn‘e% and regulations the Lectures and Pay-
ments have been so mixed up between the School of Physic and
the Dissecting-rooms of Trinity College, and unsettled from
time to time, it is impossible to say how much, if" any, of the
duties, uudol the 40th Geo. III., have been discharged in the
Disseeting-rooms, or how much {}nght to be paid by the Board
for the business transacted there. It is only clear that Dr.
M¢Dowel is entitled to the fees for Clinical, and other Lectures
delivered by him as University Professor of Chirurgery and Ana-
tomy in the School of Physie. DBut such other Lectures as
he may have delivered in the Dissecting-rooms of Trinity Col-
lege do not come within the description of fees provided by
the 40th Geo. II1., and they are to be paid for by the Provost
and Senior Fellows (Petition, p. 6, No. 17).

In fine, the notice of the 24th Dee., 1872, being disclaimed,
or withdrawn, by the Board of Trinity {;ullrﬂ‘e, and 1o 11}peal
being given by the Statute until after an ;J.dummtmn it seems that
the Visitors have notany power to deal with the resolution of the
1st February, 1865, whether it be valid or invalid. To me it
appears to be valid. As to Dr. M:Dowel’s elaim to the fees taken
in the College Dissecting-rooms, he can have none, except as to
guch, if any, as are p aid for Lectures delivered by him there in
his character of University Professor of Chirurgery and Ana-
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tomy in the School of Physie, and such others, if any, as
the Provost and Senior Fellows may contract to give him; but
these latter are the subject of contract, and not under the
Statute, and not recoverable, except on foot of a contract, or for
work and labour done.

Vice-Cuancervor.—I did not advert to what occurred in
the year 1869, to which Dr. Battersby has referred. I concurred
in the opinion expressed in the Answer of the Doard, that it was
irrelevant to the present proceeding. But I ought to observe
that as it has been unexpectedly adverted to, my opinion is, that
we are not in a condition to say anything as to the merits of the
complaint then made. This, however, may be said, that there
has been a miscarriage of the procedure directed by the Statute.
There is a provision to meet the case of any dissatisfaction felt in
reference to the conduct of a University Professor at the Hospital.
The College of Physicians had a right to complain to the Board
of Trinity College, and if this College did not give redress, there
was a 1*]2521; of appeal to the Visitors. But the complaint should
have been specific and definite, and the party charged should
have had a full opportunity of explanation and defence. With
every respect for the Board, I think they were wrong in telling Dr,
M*Dowel to go back to the Governors of the Hospital as the
persons properly entitled to decide upon the complaint. It ap-
pears that Dr. M¢Dowel pressed for an investigation, which was
refused, and he was referred to hisaccusers (the Governors), who,
in my opinion, were not competent to decide on what was in fact
their own complaint. The charge should have been required to
be stated by the complainants in a distinet form ; and when re-
ceived in proper form, the Board should have given Dr. M*Dowel
a full opportunity of giving to themselves an explanation, and
making his defence. DBut this was not allowed, and, in conse-
quence, a kind of slur was cast upon him. I can well understand,
therefore, how he feels as to this. I do not say anything
about the merits of the charge, because there is no specific state-
ment, and the facts and cireumstances are not before us; but no
imputation that might have been cleared up by Dr. M‘Dowel
should be allowed to remain, to his prejudice, particularly if he
has been debarred from making his defence before the tribunal
to whom the complaint was preferred, who ought to have decided
ultimately, on their own responsibility. 1 am quite satisfied
that nothing unfair was intended in what took place. Nobody
knows betier than I do, from long and intimate intercourse, that
the members of the Board are incapable of advisedly doing any-
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thing that would be unkind or unjust; butI think that the course
provided for by the Statute has not been pursued. I here must add,
that when Dr. M*Dowel was re-elected, 1t must be taken that im-
Rumtlon (if any) was removed or cﬁndﬂned and therefore I stopped

Ir. Butt from going into this part of the case as it had become
irrelevant; and but for what Dr. Battersby has now said, I should
not have nonced it further. The result of our decision is this—
Dr. Battersby and I agree upon all the material parts of the
case, with the exception of that as to the validity of the Resolu-
tion, and upon these the Petition is dismissed. Upon the other
part, as we differ in opinion, there will be no rule. It is not a
case in which we could, with propriety, apply to the (;]mncellnr
of the Umversrty, as our opinions were given at the request of
the parties for their guidance, and not de jure as deciding a right.
So far as my advice may avail, where so much has been said
upon both sides, I would say that as nothing could be more
prejudicial to this time-honoured Institution than any internal
disagreements at this crisis, the best way to sustain its dignity
and credit will be to terminate the contention by amicable and
mutual concession.

Mp. Fitzgibbon.—1 should like to say a word on behalf of
Dr. M¢Dowel. The Board can only act upon consultation with
each other, or after a conference with the other Body who have
an interest in the Mediecal School, Dr. M‘Dowel is an indivi-
dual who is subject to the control of the governing body of the
Medical S-::Imul but as he is most anxious that nothing should
be done that can be supposed to be injurious to the School, the
suggestion made that the transaction should result in an amicabie
settlement of the question without further difficulty, is one in
which he cordially concurs, and he commissions me to do any-
thing in my power to bring about that result—a concession that
will involve the giving up of a striet right; and under these cir-
cumstances the Board should confer and cmnsult in reference to
the matter. I think 1t is right to take the earliest opportunity
of saying that he is anxious, so far as lies in his power, to meet
the wishes of the Board, and to consent that the Medical Officer
of Sir Patrick Dun’s shuuld be the Medical Officer of the School
of Trinity College alone; and in any measure adapted to secure
the interests of Sir Patrick Dun’s, no difficulty shall be raised by
him, Coming to an adjustment of the matter on this basis, he
1s desirous to be understood as having at heart the good of this
Medical School.

Dr. Ball—1 have merely to say that the Board cannot act
except when all the members of it have assembled together.
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All the members are not now present, therefore it is impossible
for me now to give an answer. The regulation is one thing—
the position of Dr. M‘Dowel is another. As regards the rule,
they are bound to consider that another Body of equal import-
ance with themselves—the College of Ph_',r'-"-lc;ans—lmve p’lﬂsed
the same Resolution, and by not objecting to it are parties to
its being passed here. I have no doubt that the Board will pay
the greatest attention to the judgment of the Visitors, and con-
sider the matter at their earliest opportunity.

Dr. Barrerssy.—As 1 understood the proposal made by
Dr. M¢Dowel in his Petition, it was, that if a satisfactory arrange-
ment were made as to his fees, he would not object to obey the
rule of 1863.

My, Fitzgibbon.—What was stated in the correspondence,
a-nummtr the matter about the fees to be arranged, amounts to
this, that if Dr. M:Dowel were required he w ould return to the
Clinical instruction in Sir Patrick Dun’s Hospital, and not en-
gage in teaching m the Whitworth Hospital. I understand that
both the Visitors are unanimous in saying that the dedication of
the fees in the Anatomy School to their present purpose is legal,
therefore it would be diflicult to ask him to comply with the

roposal that he should relinquish the Clinical School at Six
%atrick Dun’s,

Dr. BatrErseY. —In the Dissection-room Dr. M:Dowel
seems to have done some of the work that belongs to Sir Patrick
Dun's, and he would be entitled to fees.

Mr. Fitzgibbon.—The fee under the Act of George was three
guineas for cach student—there will not be any difficulty in re-
ference to this—a fee in Trinity College for Professorial Lectures
is connected with the Professor in the School of Physic; in
detail there would be no difficulty, if the basis you suggest were
considered by the Board. I would assume that the Medical
Dissecting Schools should be conducted upon the basis of the
Resolution of October, 1872, and no further question would be
raised as to the legality of that Resolution. This would be a
considerable concession, and the Board will pardon me if I say
so—it gives up a good deal that Dr. M:Dowel had received.
The Resolution of October, 1872, divided the feesinto two equal
parts, but divided one into two, and gave the half to the Pro-
fessor of Comparative Anatomy. In round numbers, it was
about the amount of the emolument for Clinical teaching at Sir
Patrick Dun’s. I thought 1t fair to concede this ; but these shall
be taken as the dlvldmg lines, that half of the I)lssectmg-luom
fees should be paid to the Professor of Comparative Anatomy,
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the Professor of Anatomy retaining the Clinical teaching; but
as the Board do not wish that the instruetion should be carried
on in two places, that he should be relieved from teaching in Sir
Patrick Dun’s.

Vice-Cuaxcernor.— That would be interfering with a de-
partment of the Medical School in which there is a joint interest
in the two Colleges.

My, Fitzgibbon.— 1 am merely speaking about matters which
are for the consideration of the Board, and to be communicated
to the College of Physicians. I think it is a recommendation
that would lead to Dr. M¢Dowel having the assistance of the new
Professor in the School of Anatomy, and tend to a mutual un-
derstanding between them, by which the School could be worked
hmmomuusly

Vice-CuancerLorR.—This would at least require the concur-
rence of the College of l’hys.lcl.ms. I do not see how the Board
could be a party to taking the University Professor away from
attendance at Sir Patrick Dun’s: it is only in the case of his
neglect to lecture there that a substitute 1s to be appointed;
but the Board could not connive at neglect, by providing for it
beforehand. As to the matter of the fees, there is a power in
the Board to assign salaries to the Professors appointed by them
under the College Statute. The instruction given in the Schools
of the University should be scientific, and I consider that the
office of Professor of Comparative Anatomy is very suitable to
such instruction. The Board have the power of giving an adequate
salary to this Professor out of the College funds; so that if the
settlement should turn on the question of fees, there is no diffi-
culty in adjusting the differences that have arisen from the
appropriation of a part of the fees paid for Dissections, to com-
pensate the Professor of Comparative Anatomy.

THE EXD.
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