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GREAT OYER OF POISONING.

CHAPTER I.

PARTICULARS CONCERNING THE PERSONS WHOSE NAMES ARE CON-
SPICUOUS IN THE TRIALS NAMED, BY SIR EDWARD COKE, THE
% GREAT OYER OF POISONING,

Tur Masque of Hymen, that delightful relick of
literature and manners in the days of King James
the First, introduced to public notice a female
of noble family, who became the heroine (if we
may use this term in a bad sense) of the ‘ Grand
Oyer of Poisoning.” This Masque was repre-
sented on the occasion of the marriage of the
Earl of KEssex with Lady Frances Howard. The
Bridegroom was but fourteen years of age, the
Bride was only thirteen. The elder of these
children in after times commanded the Parlia-
ment’s army at KEdge Hill against the Cavaliers,
headed by King Charles in person. The younger’s
career of guilty enjoyment, magnificence, crime,
and degradation will appear in the transactions
which are the subject of the following pages.

B



2 THE GREAT OYER

The altar of Union, with which the scene
of the Masque opened, the typification of the
classical Deity Hymen, ¢ with saffron robe and
taper clear,” the invocation to King James, who
presided at the festivity, and who thereby evineced,
as was intimated by the poet, his desire to unite
hearts and hands as he had united kingdoms, are
familiar to the admirers of that Prince of Masque-
writers, Ben Jonson; at the call of whose genius
there was wont, as he expressed it, to

Spring all the graces of the age,
And all the loves of time ;
With all the pleasures of the stage,
And relishes of rhyme :
Add all the softnesses of courts,
The looks, the laughter, and the sports ;
And mingle all their sweets and salts,

That none may say the triumph halts.
Masque of the Fortunate Isles.

On the present occasion, Jonson’s coadjutor for
contriving the ingenious machinery of the Masque
was the distinguished architect Inigo Jones.
These two eminent characters had not yet quar-
relled about the precedency of their names in
print. An eye-witness passes a high eulogium on
their mutvual exertions. He speaks of a dance in
the shape of the Bridegroom’s name ; he admires
the white hern plumes worn by the maskers;
and says that all the jewels and ropes of pearls
to be found in the West End or bhorrowed in
the City were laid under -contribution by the
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Ladies of the Court, therein, as Jonson insinuates,
betraying their motives prepense.

If not to mingle with the men,
What do ye here? Go home again.
Your dressings do confess,
By what we see of curious parts,
Of Pallas’ and Arachne’s arts,
That you could mean no less,
Why do you wear the silkworm's toils,
Or glory in the shell-fish’s spoils,
Or strive to show the grains of ore
That you have gather'd on the shore,
Whereof to make a stock
To graft the greener emerald on,
Or any better watered stone,
Or ruby of the rock !
Masque of Neptune's Trivmplh.

The poet contrived a device for the Masque of
Hymen, which subsequent events might lead us
to characterise as prophetical of the disturbance
that the marriage union he was called upon to
celebrate was destined to undergo. He introduced
eicht maskers of the principal nobility, who re-
presented the Perverse Affections. They were
splendidly attired and distinguished by several en-
signs and colours, and they issued from a globe
allegorically figuring a man, on which were ex-
hibited countries gilded, with the sea heightened
by silver waves ; whilst the interior of the globe
represented an illuminated mine of several metals.
The maskers, or Perverse Affections, drew their

swords, and offered to interrupt the marriage rites.
B 2



q THE GREAT OYER

These intruders were quieted by a venerable
female, who advanced from the top of the globe,
as from the brain of man. This allegorical per-
sonage was [fleason: her hair was white, trailing
to her waist, her garments blue, with stars; her
girdle covered with arithmetical figures: in one
hand she bore a lamp, and in the other a bright
sword.

But as Reason had been outraged by a cere-
mony in which neither Bride nor Bridegroom had
attained the years pointed out by nature, and die-
tated by prudence, for contracting the marriage
union, so no wedlock is recorded in English history
that led to consequences in which morality. law,
and religion were equally prostituted for the in-
dulgence of guilty and impetuous passions.

About seven years had elapsed since the repre-
sentation of the Masque of Hymen, when the
attention of the people of England was fixed on
a transaction in which the parties were the some-
what incongruous personages of a King, Bishops,
Doctors of Civil Law, Matrons, and Midwives.
The females of this junto were directed to
examine whether the Countess of Issex (the
Child-Bride of the Masque of Hymen) appeared
to their eyes, when disrobed, to be still a virgin;
whilst their royal, right reverend, and learned as-
sociates were to decide, according to the verdict
of the .matrons, whether the lady had shown any
adequate cause for divorce. The wunion-maker,
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King James, not only sanctioned the proceedings, but
impatiently urged them on, and dictated their final
conclusion. This was, in effect, that the supposed
marriage, at which the King had presided, was
adjudged to be no marriage at all, on the ground,
that, although it could not be suggested that the
Earl of Essex, now arrived at the age of twenty-
one, was incapable of having children by other
women, yet that the matrons discovered apparent
cause for believing him incapable of having any
by his own wife. A contemporary writer alleges,
on the authority of the Chamberlain who pre-
sided at the door of this court of female inquisi-
tion, that Miss Mounson, daughter of Sir Thomas
Mounson, was substituted for the Countess, and
that, with her face thickly veiled, she eluded the
detection of her identity, as she braved the search-
ing investigation of her chastity.* If we suppose
that the Countess of Essex was herself examined,
her previous intrigues with Prince Henry, and the
anecdote of her glove, which His Highness refused
to pick up, because, he said, “it had been stretched
by another,” and her midnight interviews, arranged
by Mrs. Turner, in Palernoster-row, which are de-
tailed in the course of the Overbury trials, or are
to be found in contemporary histories, give room

* Qir A. Weldon’s “ Court and Character of King James.”
Wilson, the intimate friend of Lord Essex, confirms this story.
He says that “another young gentlewoman was fobbed in her
place.”
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to suspect that the matrons, who were doubtless
carefully selected for the nonce, came resolved not
to cast the first stone, whatever revelations might
meet their eyes.

We may not be surprised at means being re-
sorted to for duping or suborning the matrons,
when we read how the King prohibited the
Judges of the Keclesiastical Court from giving
reasons for their opinions, and endeavoured to
overawe the Archbishop of Canterbury by a
singular argument ad verccundiam, couched in the
following terms:—*“1 will conclude, therefore,
that, if a Judge should have a prejudice in re-
spect of persons, it should become you rather to
have a faith tmplicit in my judgment, as well in
respect of some skill I have in divinity, as also
that I hope no honest man doubts of the upright-
ness of my conscience. And the best thankful-
ness that you, that are so far ‘my ecreafure,’ can
use towards me, is to reverence and follow my
judgment, and not to contradict it, except where
you may demonstrate unto me that I am mis-
taken or wrong informed. And so farewell.—
James R.” The royal writer of this letter
assumed the character of a divine and a jurist,
and trampled on the independence of a high
court of justice, whilst he was, in reality, de-
meaning himself as the pander to a flagrant act
of adultery.

On the festival day of St. Stephen, in the year
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1613, King James, the Queen, the Prince of
Wales, the Heads of the Church, and the Peers
and Peeresses of the realm, were assembled in
the Chapel of the Royal Palace of Whitehall,
to witness the marriage of the divorced Lady
Fissex with the King’s Favourite, created, for the
occasion, in order that his rank might corre-
spond with that of his bride, Earl of Somerset.
On that same day, in the same place, just eight
years before, the King had given away the same
bride to a husband whom he may be justly
charged with having, in effect, himself divorced.
The same King paid the expenses of the second
wedding. The same Dean of the Chapel, a Bishop
of Bath and Wells, performed both ceremonies.
The Bride, according to the language of a
contemporary writer, was married “in her hair,”
that is to say, her hair (which was very beautiful
and long) hanging down to her feet. To be
married “in their hair™ was the appropriate
etiquette of that day for wirgin-brides. The his-
torian Wilson, from being the companion of the
Earl of Iissex in his campaigns, and the constant
inmate of his house, may be supposed to have
expressed himself on this occasion according to
the views and feelings of his much-injured
friend. He writes of the Countess of Somerset,
that those ¢ who saw her face might challenge
Nature of too much hypocrisy for harbouring so
wicked a heart under so sweet and bewitching
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a countenance.” He adds, *that she had grown
to be a beauty of the greatest magnitude in the
horizon of the Court, and every tongue grew an
orator at that shrine.”

It was in an Eclogue, written on the day
of this marriage, in answer to a friend who
reproached the poet for his absence on an
occasion of so much festivity, that Donne
wrote those lines which Dr. Johnson designates
as “the poetical propagation of light,” and which
he adduces as one of the most striking examples
of the conceits to be found in the works of
the poets belonging to what Dryden ecalls « the
metaphysical school,” of which Donne and Cowley
were the leaders.

“ Then from those wombes of stars, the Bride's bright eyes,
At every glance a constellation flies,
And sows the Court with stars, and doth prevent,
In light and power, the all-eyed firmament.
First, her eyes kindle other ladies’ eyes,
Then from those beams their jewels’ lustre rise ;
And from their jewels torches do take fire ;
And all is warmth, and light, and good desire.”

Donne is more distinguished as a divine than
as a poet; he was Dean of St. Paul’s, and, ac-
cording to his epitaph, written by himself, he
took orders after the age of forty, as he says,
by the impulse of the Holy Ghost ard by the
suggestion of King James. That no qualms of
religion or morality influenced his language as a
courtier on the oceasion of the marriage of the
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Earl and Countess of Somerset, appears from his
compliments to the Bride upon her masculine
effrontery under circumstances at which female
modesty revolts.

“ If by that manly courage she be tried,
Which scorns unjust opinion, then the Bride
Becomes a man.”

Wilson observes of the Earl of Somerset, that
he had a “comely personage, mixed with a hand-
some and courtly garb, lich he had been
practising in France.” The Earl of Somerset,
according to the description of Lord Thomas
Howard, written shortly before the marriage, was
“ straight-limbed, well-favoured, strong-shouldered,
and smooth-faced, with some sort of show of
modesty. Ile was so particular in his dress to
please the King, that he had changed his tailors
and tire-men many times. And he was so decidedly
the Court Favourite, that the King would lean on
his arm, pinch his cheek, smooth his ruffled gar-
ment, and, when directing discourse to others, never-
theless gaze on him.” The King taught him
Latin every morning. Lord Howard, in mention-
ing these facts to Harrington, then a young courtier
in whose advancement he was interested, adds,
that, in order to rise in favour with King James,
it might answer to tell his Majesty * that the
stars were bright jewels fit for Carr’s ears.”

The various ceremonies and little sorceries in-
cident to marriages at Court were doubtless ob-
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served on this occasion ; and if the details had
been preserved, we should have found that King
James had strenuously exerted himself in flinging
the Bride's left stocking, sewing her up in the
sheets, quafling sack posset, drawing through the
wedding-ring, playing a reveille matin, if he did
not also, as he did in compliment to Sir T.
Herbert and his lady, visit the wnewly-married
pair before they rosg from their bed. We are
told by an E}’e-witni that the King and Queen,
at the Ear] of Somerset’s marriage, tasted hypocras®
and wafers in the Chapel with the Bride and
Bridegroom, and that gloves were liberally dis-
tributed, and, in particular, that “a very fair”
pair of gloves, worth 3l., was given to Secretary
Winwood, whose wedding-dress, consisting of a
doublet hose and cloak all black, cost fourscore
pounds.

A nuptial sermon was preached by the Dean
of Westminster; and one of his hearers tells us,
what we might have conjectured, that, like another
“ soft Dean” who “never mentioned Hell to ears
polite,” the gist of the discourse was the com-
mendation, to use the writer's own words, “ of
the young couple, glancing also at the praise of

* See “ Strutt's Manners and Customs,” vol. iii. p. 74, for the
“ Crafte to make Hypocras ;” Brand’s “ Popular Antiquities,” vol,
ii. p. 65, for the benediction on the hypoecras. In Shakspere’s
“ Taming of the Shrew,” Petruchio, after quaffing the muscadel at
his marriage, throws the sops in the sexton’s face.
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the Bride’s mother, whom he styled the mother-
vine.”* Donne, in reference to Cupid’s conquest
over the Favourite, writes—
“ Qur little Cupid hath sued livery,
And is no more in his minority ;

He is admitted now into that breast,
Where the King's counsels and his secrets rest.”

Though the marriage was celebrated on a Sun-
day, in the evening there was_a *gallant Masque
of Lords.” On comparing the®lists of the noble
dancers, it will be found that four out of twelve
maskers had danced in the Masque of Hymen at
the former wedding. The Masque of the second
wedding is still extant; it was composed by one
Campion, who also wrote the Masque for the mar-
riage of the Palgrave with Princess Elizabeth.
This successful rival of Ben Jonson is now less
read or known than even Lilly, Davenant, Shad-
well, or Cibber, who pleased Sovereigns better, and
were more munificently patronized by them, than
their respective contemporaries Shakspere, Milton,
Dryden, and Pope.

It has been represented, by Gifford, that Ben
Jonson’s virtuous indignation recoiled at writing
a Masque for the Countess of Somerset’s second
marriage. But there seems no doubt that Jonson’s
Challenge at Tilt and his Irish Masque were written
for that occasion, though they had not the honour

* A collection of “ Wedding Sermons” was published, Lond.
1732.
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to be represented on the wedding night. The
“ Challenge at Tilt” was exhibited the day after
the marriage. The Irish Masque contains intrinsic
evidence, which is conclusive, as to the oceasion
upon which it was written.

Den. And pleash, ty graish, I will tell tee, tere vash a great
newesh in Ireland of a great brideal of one o’ ty lords.

Pat. Ty man Robyne, tey shay.

Den. Marry ty man Toumaish his daughter, tey shay.

Der. Ay, ty good mam{;?'_@oumaish o' Shuffolke.

Ben Jonson deemed it prudent, in the collection
of his works published by him after the downfall of
the Earl of Somerset, to designate the “ Challenge
at Tilt” and the *Irish Masque” as having been
respectively presented at @ marriage. For the same
reason the Masque of Hymen is deseribed, in the
same collection, as having been performed at a
marriage ; though in the previous edition of this
Masque, published soon after it was composed, the
names of the bride and bridegroom were mentioned
in the title-page.

Lord Bacon, who, in his Essays, has thought that
the preparation of Masques was a subject worthy
of his pen, presented the Earl of Somerset and his
Lady with a Masque, which was performed eleven
days after their marriage. The King and Queen
honoured the representation with their presence.
It was called the ¢ Masque of Flowers.” The
maskers were the members of the learned society of
Gray’s Inn, who were metamorphosed into hyacinths,
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jonquils, and other flowers. It is related that the
Solicitor-General Yelverton was desirous of con-
tributing to the expense of this Masque, which
amounted to 2000/ ; but that Bacon, from an ambi-
tion of ingratiating himself with the Favourite,
would not admit of any co-rival in his sycophancy
and extravagance. The Masque was concluded with
a tribute of respect and zeal to the Bride and
Bridegroom.
“ Receive our flowers with gracious hand,
Az a small wreath to your garland.
Flowers of honour, flowers of beauty,

Are your own : we only bring
Flowers of affection, flowers of duty.”

Donne, in writing of the entertainments provided
to celebrate the Earl of Somerset’s marriage, says—

“ The tables groan as though the feast,
Would, as the flood, destroy all fowl and beast.”

And, by way of curious illustration of the current
controversy 1'égarnliug the truth of the Copernican
system, which, at that time, Bacon disbelieved, and,
much later, Milton doubted, he writes that Coper-
nicus was borne out in his opinions by the general
movement of men and things in honour of the Earl
and Countess of Somerset.

The Earl and Countess of Somerset were enter-
tained by the Liord Mayor and Aldermen of London,
nine days after their marriage, at Merchant Tailor’s
Hall. There was a grand procession of equipages
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by torch-light, through Cheapside. At the entry of
the Bride and Bridegroom into the Hall, they were
greeted with music and a congratulatory speech.
At the feast they were served by the most comely
of the citizens, selected out of the twelve com-
panies, who wore their “ gowns and rich foins.” In
the evening there was “a Wassaile,” two Masques,
and a Play. Nor did _the Bride and Bridegroom
return to St. Jamess till three o’clock the next
morning.

The Countess of Somerset being desirous of
going to the City festival in great state, applied to
Sir R. Winwood for the use of four of his horses to
draw her carriage which were the handsomest in
London. He answered her Ladyship, that it was
not fit for so great a Lady to use any thing bor-
rowed, and therefore begged her husband to accept
his horses as a present.

The Corporation of London, the FEast India
Company, the Merchant Adventurers, the Farmers
of the customs vied with each other in the costli-
ness of their marriage offerings. The Queen gave
silver dishes curiously enamelled. Sir E. Coke, the
Chief Justice, presented a basin and cover of silver
gilt ; his Lady a pot of gold. Another sycophant
gave a gold warming-pan; another hangings, worth
15001 ; another a sword worth 500/, besides its
workmanship of enamelled gold, which cost 100
marks ; another a cradle of silver to burn sea-coal ;
another eandlesticks worth 1000 marks; another
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two oriental pearls; another a fire-shovel, tongs,
pokers, ereepers, and other chimney furniture, all of
silver. The wife of a Bishop presented the bride-
calke.

Somewhat less than three years had elapsed after
this gorgeous display of wedding gifts and enter-
tainments, when, on the 24th and 25th of May, in
the year 1616, a still more imposing spectacle
occurred, in which the prineipal actors in the former
scenes again engrossed the eyes and ears of the
public. On the first of these days the Countess of
Somerset, and on the second the Earl of Somerset,
held up their hands in Westminster Hall, where all
the nobles and ecourtiers of the realm, and a multi-
tude of more humble byestanders, perhaps the very
individuals who had formerly echoed their praises,
or joined chorus in their epithalamiums, were now
assembled to hear them answer upon their arraign-
ments for the crime of murder.

All places of public business and amusement
were deserted during these proceedings®, so intense
was the curiosity thus excited. Ordinary courts of
law presented the appearance of the Long Vacation.
One contemporary letter-writer mentions that at
the Earl’s trial “a world of people were as specta-
tors;” another contemporary letter-writer relates

®* This is related by Sir F. Bacon, who says, “ The term hath
been almost turned into a justifium, or vacancy ; the people them-
selves being more willing to be lookers-on in this business, than
to follow their own.”
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that “ four or five pieces was an ordinary price for a
seat in the Hall.” He “knew a lawyer who had
agreed to give 10/ for himself and family for the
two days;” and “fifty pounds were given for a
corner that would hardly contain a dozen.” The
writer himself got a place for ten shillings at the
Earl’s trial, and, in order to secure it, went to
Westminster Hall at six o’clock in the morning, the
trial commencing at nine. His seat was probably
incommodious in proportion to its cheapness, for
he was obliged to leave it before the trial was
over, in consequence of the heat, and fainting from
fasting.

The interest of the trials was increased by feel-
ings of a superstitious nature; for at a previous
arraignment of Mrs. Turner, whom the Countess
calls in a letter “sweet Turner,” some mysterious
articles were introduced which had been seized in
the study of a noted Astrologer, Dr. Forman. This
Magician is called by the Countess, in a letter,
“ Dear Father,” and she subseribes herself “ Your
affectionate Daughter.” He supplied her with
philters to chill the love of Lord Essex for her, and
to kindle that of the KEarl of Somerset. The
articles consisted of enchanted papers and puppets,
a piece of human skin, and a black scarf full of
white crosses. A roll of Devils’ names had been
produced at Mrs. Turner’s trial just before a crash
was heard from one of the scaffolds, which were
erected round the Hall: this sudden noise, we are
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told, caused ¢ great fear, tumult, and confusion
among all the spectators, every one fearing as if
the Devil had been present, and was grown angry to
have his workmanship shewed by such as were not
his scholars.” Dr. Forman had also a book, which
had been produced in Court at a former trial, when
Sir E. Coke would not suffer it to be read; for
which the scandal of the day supplied a motive,
—that he found the name of his own wife regis-
tered in it,

Lord Chancellor Ellesmere officiated as Lord
High Steward; he sat under a * Cloth of Estate,”
at the upper end of the Hall. Nearest to him stood
an Usher bearing a white rod, the insignia of his
office : a little farther off were Garter King at Arms,
and the Seal-bearer, who were on his right hand ;
and the bearer of the Black Rod on his left. Eight
Serjeants at Arms were placed on each side, more
behind. On either side of the High Steward, on
benches somewhat lower than his raised seat, placed
in a gallery raised from the floor by twelve steps,
sat the twenty-one Peers who were summoned to
constitute the Lord High Steward’s Court. The
Judges, dressed in their scarlet robes and collars of
S. S., sat in a row somewhat lower than the Peers.
Foremost among them was Sir [. Coke, whose
name is still the most eminent of all names of
lawyers that are repeated in Westminster Hall.
At the lower end of the Hall sat the King's
Counsel, headed by an Attorney-General, the most

C
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distingnished of all who have ever held that office,
the great Sir Francis Bacon.®

The prisoners, at their respective trials, stood
beyond the lawyers, and separated from them by a
bar, in a place where every eye could behold the
indications of inward emotion, evinced by expres-
sions of countenance or changes of demeanour. A
Gentleman Porter holding an axe stands before a
Peer or Peeress under trial. The edge of the axe is
turned from the prisoners ; but if sentence of death
be pronounced, it is then immediately turned to-
wards them. The Countess of Somerset, on her
taking her place, “made three reverences to his
Grace and the Peers.” Writers, to whom every
minute particular of these trials seems to have been
matter of the deepest interest, relate that she was
dressed “in black tammel, a eypress chaperon, a
cobweb lawn #yff and cuffs.” The Lord High
Steward having explained the objeet of the pro-
ceedings, the Clerk of the Crown said, “ Frances
Countess of Somerset hold up your hand.”™ She

# In the 15th vol. of Howell's St. Tr. p. 771, will be found
the ceremonial of a trial before the Lord High Steward, composed
by Mr. King, Lancaster Herald. It is very minute in details ; as,
for example, it mentions that the white staff is to be eight or nine
feet long, and that the Lord High Steward is to come to the Hall
in a coach with six horses, and is to sit on the head seat by him-

self. There are, however, various particulars in several of the
ancient state trials which are not noticed in the programme of
this herald.

t+ When Lord Essex was called upon to hold up his hand, he
exclaimed, he had “often held up his right hand before that



OF POISONING. 19

did so, and eontinued holding it up till the Lieu-
tenant of the Tower told her to put it down. The
indictment was then read. Whilst it was reading,
the Countess stood looking pale,—she trembled, and
shed some tears. At the part of the indietment
where the name of Weston, the actual perpetrator
of the murder of Sir T. Overbury, was first men-
tioned, she put her fan before her face, and there
held it covering her face till the reading of the
indietment was concluded. The Clerk of the Crown
then asked her, *“Frances Countess of Somerset,
art thou guilty of the felony and murder, or not
guilty?” The Countess, making an obeisance to
the Lord High Steward, answered “ Guilty,” “ with
a low voice, but wonderful fearful.” Sir Francis
Bacon next delivered an address to the Lord High
Steward, in which he panegyrized the King, gave
some account of the discovery of the plot by which
Sir T. Overbury had been poisoned, and held out a
plain intimation of pardon to the Countess, by
citing the expression, that “ mercy and truth be met
together.” The King’s instructions for the investi-
gation of Sir T. Overbury’s murder were then read.
After which Sir E. Coke extolled the King's saga-
city, observing that the instructions that had been

time, at her Majesty’s command, for a better purpose.”” The
object of holding up the hand was originally to distinguish dif-
ferent prisoners, when several were arraigned together. It was
held, in Lord Stafford’s case, that the ceremony is not essential
to the validity of a trial.

¢2
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read “ deserved to be written in a sunbeam.” The
Clerk of the Crown then demanded of the Prisoner,
“if she had any cause to allege why sentence of
death should not be pronounced on her?” She
answered, “I can much aggravate, but cannot ex-
tenuate my fault: I desire merey, and that the Lords
will intercede for me to the King.” This she spoke
“so low, humbly, and fearfully,” that Sir Francis
Bacon, who, as we have noticed, sat near her, was
obliged to repeat the words to the Lord High
Steward. An officer of the Court upon his knee
delivered to the Lord High Steward the white
staff. Sentence of death was then passed, but in
passing it the Lord High Steward told the Countess
of Somerset, “Since the Lords have heard with
what humility and grief you have confessed the
fact, I do not doubt they will signify so muech to
the King, and mediate for his grace towards you.”
An eye-witness observes, that the Countess, upon
her arraignment, * won pity by her sober demeanor,
which, in my opinion, was more curious and con-
fidant, than was fit for a lady in such distress, and
vet she shed, or made show of, some tears divers
times.” Another eye-witness writes, “ The Countess,
after sentence given, in a most humble, yet not base
manner, besought the Lord High Steward, to whom
she first directed her speech, (and then likewise to
the rest of the Lords,) that they would be pleased to
mediate his Majesty on her behalf for his gracious
favor and mercy, which they promised to do; and
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then, expressing her inward sorrow by the many
tears she shed, departed.” Camden, in his jejune
Annals, records the universal commiseration of the
spectators. In those times, as on various occasions
at the present day, and probably as long as human
nature endures, the sympathies of mankind for a
spectacle of suffering humanity, (especially in the
instance of a lovely woman overwhelmed by contri-
tion and fear of death,) immediately presented to
the eyes, outweighed in strength the sentiments
of justice, and effaced the recollection of a erime
marked by extraordinary malice and cruelty.

Lord Essex, the former husband of the Countess,
was present at her trial, but seemed purposely to
keep out of public observation and the sight of the
wife of his infaney.

On the next day, that trial took place the illas-
tration of which is the principal object of these
pages. The Earl of Somerset appeared at the Bar
in the cloak, and George, and other insignia of the
order of the Garter. He was not neglectful of that
attention to dress, by which his early fortunes had
been so much advanced. It is stated that he was ap-
parelled “in a black satin suit, laid with two white
laces in a seam ; a gown of orient velvet, lined with
unshorn : all the sleeves laid with satin lace ; a pair of
gloves with satin tops; his hair curled.” It was ob-
served that his  visage was pale, his beard long, his
eyes sunk in his head.” The Earl’s trial lasted from
nine in the morning till ten at night. Towards the
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concluding part of the trial, the dramatic effect of
the scene was increased by a multitude of torches
casting a glimmering light through the high and
vaulted roofs of the Hall, and making transiently
visible the countenances of the Judges, the Coun-
sellors, the Peers, Peeresses, and the mixed andience
that crowded the lofty scaffoldings. It was at this
period that the Earl of Somerset commenced his
defence. On various great occasions he had been
set up as the idol to be admired of all eyes,—he was
still wearing the ensigns of the highest order of
knighthood ; but he was now pleading for his life.
He had to exculpate himself from a charge of deep
and mysterious malignity. His own wife had con-
fessed her guilt. It was supposed, by some, that he
would be overwhelmed by the consciousness of
crime, or the sense of shame. -It was doubted
whether he had abilities to make any impression on
a public assembly. Suspicions were abroad, that, in
a moment of despair, he would make revelations
which would cause the King to tremble on his
throne. Repeated attempts were made, during the
trial, by the Lord High Steward, to shake his firm-
ness, and divert him from vindicating his innoecence,
by plainly telling him that his life would be spared
or not, according as he made a confession, or de-
manded a verdiet. Nevertheless, as an eye-witness
observes, “ A thing worthy of note in him was his
constancy and undaunted carriage in all the time of
his arraignment, which, as it began, so it did con-



OF POISONING. 23

tinue to the end without any change or alteration.”
Amidst the mixed expectations of the audience, the
Earl of Somerset began a speech, in which he dis-
played a resolution of demeanour, and a flow of
natural eloquence, that might have become a suffer-
ing patriot. 'We know that among many of the by-
standers he produced an impression of his innocence.
His address will be given muech more fully in the
present work, from a document in the State Paper
Office, than according to any report of it hitherto
published. Other orations have been spoken in the
storied Hall of Westminster, with the eloquence of
which the Earl’s speech will not admit for a mo-
ment of being compared ; but the assemblies which
have filled its spacious fabrie, from its area to its
roof, were not, perhaps, moved with more thrilling
excitement, even by the voice of Strafford, or
Burke, or Sheridan, than by the Earl of Somerset
pleading for his life.

The details of the Earl of Somerset’s trial will
be the subject of particular examination in the sub-
sequent chapters of this work. But in this place it
may be allowed to give room to the reflections that
arise upon a view of the remarkable scenes in which
we have observed the Earl and Countess of Somer-
set to have performed such a conspicuous part. It
is a singular train of occurrences in the domestic
history of England, that the same King should have
given away a noble lady at her first marriage, and
shared with her the homage of her nuptial masque :
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should have afterwards, by the abuse of his learning,
and licentious exercise of his prerogative, accom-
plished her divorce; should have presided at her
second marriage, loaded her second hushband with
honour and riches and power, and afterwards have
penned instructions, covering as we are told by Sir
E. Coke, two sheets of paper on both sides, for con-
ducting their trial for their lives. Nor, as it will be
seen in the sequel of this work, does the King’s
singular connexion with the history of the Earl and
Countess of Somerset end with their trials.

It is also a very striking circumstance, that the
Countess of Somerset should have been receiving
the homage of the most noble, the wealthiest, and
the wisest persons of the land; that the lawyers
and citizens should have been vying in entertaining
her with festive amusements; that the most distin-
guished poets of the day, in their eagerness to extol
her, should have been exhausting the conceits of
immoderate hyperbole ; that a Dignitary of the
Church should have been preaching at her wedding
a sermon replete with ineense to her vanity, and,
probably, excitement to her lust; whilst, at the
very time she appeared to be regaling deliciously on
flatteries, an inward monitor was striking at her
heart, with the fearful memento of a most eruel
murder committed by her scarcely three months
before, and was agonizing her with the “rooted
sorrows” of a mind such as our immortal Poet has
depicted that of the blood-stained Lady Macbheth.
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The Countess of Somerset must have been con-
scious that Sir R. Winwood’s handsome horses
drawing her decorated carriage, the low-browed and
obsequious obeisances of men so admired as Sir E.
Coke and Sir F. Bacon, begging her to deign to
accept the glittering presents they presented with
their own hands,—her high and canopied * state” at
Merchant Tailor’s Hall or Gray’s Inn,—only drew
around her a splendid veil of deception, which hid
from the eyes of mankind the foul character of a
murderess. What the suspended sword was to
Damocles, and the handwriting on the wall to Bel-
shazzar, an imaginary axe, with its edge turned
towards her, must, to her mind’s eye, ever have
been visible, amidst the grandeur and brilliancy of
festivals, in which all other persons were intent only
on her own beauty and adornments, as on the Cyno-
sure which the Court and the City seemed never
satiated in beholding.

Whilst presented with congratulatory and enco-
miastie speeches, poetry, and music, the Countess of
Somerset must have felt as though she saw in those
who enriched her with presents, and incensed her
with flattery, her future accusers and judges. So,
indeed, it happened. The match-making King
framed and penned sun-beam interrogatories for her
examination in the Tower, and for her trial in
Westminster Hall. The Queen, forgetful of her
enamelled dishes, prevented, it is said, the Great
Seal from being affixed to a pardon for the Earl of
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Somerset, which the King had signed. The Dean of
Westminster, the preacher of the marriage sermon,
or pulpit epithalamium, laying aside his metaphors
of vines and grapes, was appointed the private
gaoler of the Earl of Somerset upon his first arrest,
and kept him in custody for fifteen days. Sir K.
Coke, the donor of the basin and ewer, outshone his
former reputation for industry, by collecting up-
wards of three hundred examinations, out of which a
choice might be made, for convieting the Earl and
Countess, both of whom he pronounced guilty from
his judgment-seat before they were tried. Sir R.
Winwood, the gallant presenter of the team of non-
pareil horses, was, aceording to most accounts, the
person who first denounced the Earl and Countess of
Somerset to the King. Lord Bacon, the exhibitor
of the “ Masque of Flowers,” exchanged his “ flowers
of affection and duty,” for those of inveetive and
obloquy, in expatiating to the Peers on their guilt,
and exhansted his ingenuity in methodizing “ the
links of the chain™ and the “points of the compass,”
and in adjusting “ the double and reflex lights,” by
whiceh he undertook to expose their dark machina-
tions. The marriage which Sir F. Bacon and Sir E.
Coke had vied in celebrating, they afterwards con-
tended which should stigmatize in the most vitupe-
rative language. An imputed connexion between
adultery and murder, with the apposite example
of David and Bathsheba, were the topies in the
mouths of those great men which were substituted for
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their former gratulatory presents of gold and silver,
for hymenials and epithalamiums.

It is related that the Countess of Somerset pas-
sionately entreated the Lieutenant of the Tower,
that she might not be imprisoned in the same room
in which Sir Thomas Overbury had died. She depre-
cated, in the sad vicissitude of a barred and solitary
prison for brilliant and festive halls and the courte-
sies of crowds, the infliction of one additional horror,
that arising from the strength which the visions of
the imagination derive, when aided by the presence
of those places with which they are associated.
No wonder, if, in the chamber of the murdered one,
in total solitude, and in the darkness of midnight,
the murderess should be appalled with the apprehen-
sion of being visited by the spectre of her vietim.

The Countess of Somerset has, however, a claim
on general interest, which may somewhat mitigate
the feeling of horror that the mention of her name
inspires. For her only child, born in the Tower
during her imprisonment, and named Anne, after
the name of the Queen, in the hopes thereby of
propitiating her Majesty, was afterwards married to
the Duke of Bedford, and was the mother of Wil-
liam Lord Russell ;—who, if his grandmother was
undeservedly reprieved from the scaffold, preserved,
by his example on that fatal stage, the national
spirit which was thereby enabled in the end to
trinmph and do justice to his memory. In the State
Paper Office there is a document in which is related
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something that was said concerning the mother of
the patriot-martyr whilst in the womb. It may be
thought to express a feeling of maternal tenderness,
as though the preservation of her offspring was dear
to a mother, whilst she abandoned all concern for
her own life.

17° Nov : 1615.

The Countess of Somerset laying her hand on her belly
said, if I were rid of this burden, it is my death that is

looked for, and my death they shall have.
W. Smrrue.*

In the foregoing obhservations, it has been endea-
voured to avoid anticipating any judgment that may
be formed concerning the guilt or innocence of the
Earl of Somerset, a subject which will be amply
discussed in the sequel of this work. Having
introduced that nobleman to the reader’s notice
upon the celebration of his marriage, and as he
afterwards stood in Westminster Hall before his
Peers, it remains only to add, in this place, a few
circumstances that occurred shortly before the
latter event, in order the better to understand the
feelings of himself and of his Judges upon that
memorable occasion.

Historians relate numerous proofs of the extent
of the BEarl of Somerset’s influence with King
James, and of the height of prosperity to which he
was raised. The records of the State Paper Office

* Btate Paper Office ; Domestic Papers, 1615, Nov. 17, No. 296.
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supply a variety of particulars to the same effect.
For instance, on one occasion, a Bishop of Durham
petitions, that, inasmuch as the Favourite had
received a commission of Lieutenaney over his
diocese, it might be signified that the appointment
was not made in consequence of any default or
neglect on his part. Almost on the eve of the
Earl’s arrest, we find the petition of a jeweller made
to him for permission to have the workmanship of a
vase of gold worth 600/, which was a present from
the East India Company. But of all Somerset’s ac-
quisitions, the possession of Sherborne Castle, the
forfeited estate of Raleigh, was the most prejudicial
to him on his trial, owing to the adverse sentiments
it inspired. James's unfeeling reply to Lady
Raleigh’s supplications for the restoration of the
estate to her children, “I mun have it for Carr,”
cannot be read of in the present day without indig-
nation; what impressions must it have produced on
the contemporaries of Raleigh and Carr! Many
persons looked upon Somerset’s sufferings as a just
retribution of Providence for a cruel injury to one
of the conquerors of the Armada, the last surviving
favourite of Queen Elizabeth, the bosom friend of
the lamented Prince Henry, the historian of the
world, one who, in literature and in enterprize,
stands to this day in the foremost rank of English
Worthies.

About three months before his arrest the Earl of
Somerset was created Lord Chamberlain. The King
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on this oceasion deelared, that, “ for as much as the
place of Chamberlain is one of great nearness to
our person, we have therefore made desire of one
thereto whom of all men living we most cherish ;”
and then, as a contemporary writer relates, “ ad-
dressing himself to the Favourite with the most
amicable compellation that might be, he used these
words: ¢ Lo, here friend Somerset,” and thus pre-
sented him with his staff’ of office.” This appoint-
ment, and the custody of the Privy Seal, were the
ostensible publie funetions enjoyed by the Earl of
Somerset at the time of his fall.

An Archbishop has informed us of the particulars
of the Bed-chamber intrigues, in which his Grace
was the principal mover, and whereby a party in
the Court, that was hostile to the Earl of Somerset,
became powerful. Archbishop Abbot, in a personal
memoir,* writes: “King James, for many insolen-
cies, grew weary of Somerset, and the kingdom
groaned under the triumvirate of Northampton,
Suffolk, and Somerset, and was glad to get rid of
him. We could have no way so good to effectuate
that which was the common desire, as to bring
in another in his room; one nail, as the proverb
is, being to be driven out by another. It was now
observed that the King began to cast his eye upon
George Villiers, who was then Cup-bearer, and
seemed a modest and courteous youth. But King

* Rushworth’s Historical Collections, vol. 1. p. 456, 3
Charles 1.
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James had a fashion, that he would never admit any
to nearness about himself, but such a one as the
Queen should eommend to him, and make some
suit in that behalf; in order, that, if the Queen
afterwards, being ill-intreated, should eomplain of
this Dear One, he might make his answer, ° It
is come of yourself, for you were the party that
commended him unto me.” Our old Master took
delight in things of this nature. King James, in
the meantime, more and more loathed Somerset,
and did not much conceal it that his affection
increased towards the other.” After a series of
importunities, which the Archbishop details, the
Queen made suit to the King that Villiers should
be appointed a Gentleman of the Chamber. The
King, nothing loth, complied. Somerset remon-
strated, that the new favourite should first be ap-
pointed Groom of the Chamber; notwithstanding
which obstacle, Villiers was sworn in as Gentleman
and not as Groom, and was Knighted on the occa-
sion. The swearing in and Knighting took place
in its most congenial locality, the Queen’s bed-
chamber.

The alienation of the King’s affections from
Somerset, and the ascendency of Villiers, are very
necessary to be borne in mind throughout the legal
proceedings which are the subject of subsequent
chapters of this work, from the first collection of
the evidence to the verdict of the Peers. Of the
influence of a reigning Favourite in directing and
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stimulating the exertions of men of the most gifted
intellects, we have ample proofs in Lord Bacon’s
letters, There can be as little doubt, on the one
hand, that Villiers was most anxious that the Earl
of Somerset should be irrevocably excluded from
the Royal favour, as, on the other, that the success
of Bacon’s promotion to the Chanecellorship very
much depended on the good word of Villiers. A
letter written by Lord Bacon, and dated the 15th
of February, 1615, whilst Somerset was in the
Tower awaiting his trial, is indorsed, “ A letter to Sir
G. Villiers, touching a message brought to him by
Mr. Thute, of a promise of the Chancellor's place.”
The letter is in these terms:—

To Sik GeEorce VILLIERS.
SIR,
The message which I received from you by Mr. Thute,

hath bred in me such belief and confidence, as I will now
wholly rely on your excellent and happy self. When
persons of greatness and quality begin speech with me
of the matter, and offer me their good offices, I can but
answer them civilly. But these things are but toys. I am
yours, surer to you than my own life. For, as they speak
of the turquoise stone in a ring, I will break into twenty
pieces, before you have the least fall. God keep you ever!
Your truest Servant,
Francis Bacox.

P.5.—My Lord Chancellor is prettily amended. I was
with him yesterday for half an hour. e both wept, which
I do not do often.

Of the King’s final parting with Somerset, we
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have two accounts written by persons professing to
have peculiar means of accurate information. The
difference of circumstances in their narratives af-
fords interesting matter for reflection on the na-
ture of historical testimony.*

Roger Coke, who wrote the ¢ Detection of the
Court and State of England,” published in 1696,
was the grandson of Sir E. Coke, by his fourth son,
through whom the present title to the Holkham
property is derived. The author died at the age of
seventy-seven, and lived during the latter part of
his life within the rules of the Fleet Prison. In
relating the particulars of the Earl of Somerset’s
arrest, he writes, I speak this with confidence, he-
cause I had it from one of Sir Edward’s sons.” He
states that the King was at Royston on a royal
progress, and Somerset was with him ; and when
“the King had been there about a week, next
day he designed to proceed to Newmarket, and
Somerset to return to London, when Sir Ralph
(Winwood) came to Royston, and acquainted the
King with what he had discovered about Sir
Thomas Overbury’s murder. The King was so
surprised herewith, that he posted away a mes-
senger to Sir Kdward Coke, to apprehend the
Earl: T speak this with confidence, because T had it
from one of Sir Edward’s sons,

* Later historians adopt sometimes one, and sometimes the
other narrative, and sometimes both. The authenticity of the
statements is eanvassed in the notes to “the Biographia Britan-
nica,” art. Coke,

Iy
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“Sir Edward lay then at the Temple, and mea-
sured out his time at regular hours, two whereof
were to go to bed at nine o’clock, and in the morn-
ing to rise at three. At this time Sir Edward’s son,
and some others, were in Sir Edward’s lodging, but
not in bed, when the messenger, about one in the
morning, knocked at the door, where the son met
him, and knew him: says he, ‘I come from the
King, and must immediately speak with your father.
‘If you come from ten Kings,’ he answered, ‘youn
shall not; for I know my father’s disposition to
be such, that if he be disturbed in his sleep, he will
not be fit for any business; but if you will do as we
do, you shall be welecome ; and about two hours
hence my father will rise, and you then may do
as you please :” to which he assented.

“At three Sir Edward rung a little bell, to give
notice to his servant to come to him: and then the
messenger went to him and gave him the King’s
letter; and Sir Edward immediately made a warrant
to apprehend Somerset, and sent to the King that
he would wait upon him that day.

“The messenger went back post to Royston, and
arrived there about ten in the morning. The King
had a loathsome way of lolling his arms about his
Favourites’ necks, and kissing them; and in this
posture the messenger found the King with Somer-
set, saying, *When shall I see thee again?’ Somerset
then designing for London, when he was arrested
by Sir Edward’s warrant. Somerset exclaimed, that
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never such an affront was offered to a Peer of
England in the presence of the King. ‘Nay man,’
said the King, if Coke sends for me I must go ;" and
when he was gone, * Now the Deel go with thee,’ said
the King, ¢ for I will never see thy face any more.’

“About three in the afternoon the Chief Justice
came to Royston; and so soon as he had seen the
King, the King told him that he was acquainted
with the most wicked murder by Somerset and
his wife that was ever perpetrated, upon Sir Thomas
Overbury; and that they had made him a pimp, to
carry on their bawdry and murder; and therefore
commanded the Chief Justice, with all the scrutiny
possible, to search into the bottom of the conspiracy,
and to spare no man, how great soever; concluding,
“God’s curse be upon you and yours, if you spare
any of them ! and God’s curse be upon me and mine,
if I pardon any one of them !"”

Sir Anthony Weldon published his “ Court and
Character of King James” in the year 1651. His
father had been clerk of the royal Kitchen ; himself
was Clerk of the Board of Green Cloth. 1In
allusion to his father’s origin, a work written
expressly to impugn his Memoirs was termed
“ Aulicus C'uninal'im.” Weldon furnishes testi-
mony as to the King’s parting with the Earl of
Somerset, for which he vouches his own eyesight.
He writes :—

To Windsor doth the King return to end his progress ;
p 2
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from thence to Hampton-Court, then to White-Hall, and
shortly after to Royston, to begin his winter journey.

The day the King went from White-Hall to Theobalds,
and so to Royston, the King sent for all the judges, (his
lords and servants encircling him,) where, kneeling down in
the midst of them, he used these very words :

“ My Lords, the Judges, it is lately come to my hearing,
that you have now in examination a business of poysoning.
Lord, in what a most miserable condition shall this king-
dome be, (the only famous nation for hospitality in the
world,) if our tables should become such a snare, as none
could eat without danger of life, and that Italian custome
should be introduced amongst us! Therefore, my Lords,
I charge you, as you will answer it at that great and
dreadful day of judgement, that you examine it strietly
without favor, affection, or partiality ; and if you shall
spare any guilty of this crime, Gods curse light on you
and your posterity: and if I spare any that are found
guilty, Geods curse light on me and my posterity, for
ever !”

The King with this took his farewell for a time of Lon-
don, and was accompanied with Somerset to Royston, where
no sooner he brought him, but the Earl instantly took his
leave, little imagining what viper lay among the herbs.
Nor must I forget to let you know how perfect the King
was in the art of dissimulation, or, to give it his own
phrase, King-craft. The Earle of Somerset never parted
from him with more seeming affection than at this time,
when he knew Somerset should never see him more; and
had you seen that seeming affection, (as the author him-
selfe did,) you would rather have believed he was in his
rising than setting. The Earle, when he kissed his hand,
the King hung about his neck, slabbering his cheeks,
saying, “For Gods sake, when shall I see thee againe?
On my soul, I shall neither eat nor sleep until you come
again.” The Earle told him on Monday, (this being on
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the Friday,) “For Gods sake, let me,” said the king—
¢ Shall I, shall 1?" then lolled about his neck. ¢ Then,
for Gods sake, give thy lady this kiss for me.” In the
same manner at the stayres head, at the middle of the
stayres, and at the stayres foot. The earl was not in his
coach when the king used these very words, (in the
hearing of four servants, of whom one was Somersets great
creature, and of the Bed-Chamber, who reported it in-
stantly to the author of this history,) #I shall never see
his face more.”

Much of what is called the Secret History of
King James’s reign was written during the Com-
monwealth, when it was found profitable to publish
works tending to degrade Kings, or shortly after the
Restoration, when truth, justice, and all other vir-
tues gave place to the loyal transports by which
the nation was inflamed. There seems, however,
no reason to doubt that, as Lord Bacon informs
us, Sir E. Coke was originally entrusted with the
examination of the circumstances regarding Over-
bury’s murder, and that after he bad made some
progress in the investigation, and discovered that
the Earl of Somerset was implicated, he obtained
from the King an order for persons of higher rank
than himself to be joined in the commission of
inquiry with him. The following documents in the
State Paper Office apparently show that Somerset
was not arrested by Sir Edward Coke’s warrant at
Royston : nevertheless, they are, perhaps, compa-
tible with the supposition, that when the King
parted with Somerset at Royston, he might have
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kissed him in the way he had been accustomed
to do, and might have foreseen that those kisses
would not have to be repeated.

Letter from the Commissioners to the King.

MosT GRACIOUS SOVEREIGN,

Our duties in most humble manner remembered, we have
according to your Majv™ letters had consideration of the
examinations and testimonies concerning the Earl and
Countess of Somerset, and as well of ourselves as by
advice of the Judges of yvour Maj%* Bench, according to
your own direction, have thought it just and fit, that they
should be severally examined, and consequently restrained
of their liberties, we did at the first committ the said Iarl
to his own Chamber, and the Countess to keep her Chamber
without access of any to either of them, other than their
necessary servants; we have removed Mrs. Turner and
Richard Weston from the several Aldermen, who formerly
had the charge of them, to the safe and close custody of
the Sheriffs of London severally. Against Richard Weston
who is charged as a principal there shall be a speedy
proceeding to frial (with the particulars of whose cause we
will not trouble your Majesty). And according to your
further commandment in your letters, we propose with
all convenient speed to enter into an examination of the
Earl and Countess. And sitting about this business we
were informed by your Chief Justice of a great contempt
committed by the said Larl on Monday last, who by his
private warrant under his hand & seal (which the Chief
Justice bath gotten into his hand and showed to us) caused
Poulter a Pursuivant with the assistance of a Constable &
smith to go to the house of W™ Weston son of the
said Richard Weston and there in a cellar to pretend
according to the pretext of his warrant to search for Bonds
and writings coneerning M™ Hynde, the purpose in truth
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being to search for writings concerning M™ Turnor now
in prison, as the Messenger himself confessed to the
Constable, and the Pursuivant finding divers writings
concerning M™ Turnor the constable said that those were
not within the warrant, to whom the Pursuivant answered,
that the naming of M™ Hynd was but a color to search
for writings concerning his Maj¥ and all such writings
as concerned M'™ Turnor, which they found in a trunk
which they broke up, and in a bag & box which they
opened, the Pursuivant carried away with him, which
dealing of the said Earl as the case standeth, the foul fact
depending in examinations, and M™ Turner being your
Majesty's prisoner, we hold a very great contempt to your
Maj®¥ and a mean to prevent a search for you, and
as much as he can to suppress the truth, whereof we intend
to examine him as in our duties we hold ourselves bound,
and we have committed the Messenger for his lewd and un-
lawful dealing; and the Earl and Countess being com-
mitted yesternight, the Sheriff of London to whom M
Turnor was also committed yesternight about eight of the
clock close prisoner, informed us that this present day
that one M Whittacre that serveth the said Earl came
about seven of the clock this morning on a Message from
the Earl of Somerset to the said M Turner, which
the Sheriff very dutifully would not suffer to be done, but
we tendring your Maj%™ service sent presently for
Whittaere, who confessed before us, that he was sent on a
Message from the Earl and Countess about 7 of the clock
this morning to the said M®™ Turnor & to will her to
be of good comfort & that she having a weak & sickly
body should not be dejected. @We therefore upon con-
sideration hereof, have thought fit this present afternoon,
in respect of this attempt since his commitment to commit
him to the house of the Dean of Westm® under the safe
custody of Sir Oliver Seintjohn as in like cases, con-
cerning great personages have been used. As further
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occurrences shall fall out, we shall with all expedition
inform your Maj' of our proceedings in this great cause.
And shall continually according to our most bounden
duties ever pray to the Almighty for your Maj¥ in
all presperous and happy estate long to continue. Irom
York house this 18 of October 1615.

Your Majesty’s most humble and faithful subjects

& servants,
T. ELLeEsMERE, Cane, LENox
E. ZoucHE
Epw: Coke.

To the King’s most excell* Majt.
[Indorsed] From the Commiss™ for the cause of Sir
‘Thomas Overbury to His Majesty.*

Letters from the Commissioners to the Earl and Countess of
Somerset.

After our very hearty commendations to your Lo:
These are by force of His Maj¥’s letters under his gra-
tious signature to us directed (we having had due con-
sultation of certain examinations and testimonies concern-
ing your Lo: and thereupon having occasion to exa-
mine you,) in His Maj%™® name to will and require you
to keep your Chamber near the Cockpit at Whitehall
without suffering of the access of any to you other than
your own necessary servants until his Maj¥™ pleasure
be further known, And hereof requiring you not to fail—
we bid your Lordship farewell from Yorkhouse this 17 of

October 1615.
Your very loving friends.

After our very hearty commendations to your Ladyship

* State Paper Office ; Domestic Papers, 1615, October 18, No.
204. Original in Lord Coke’s hand.

t+ State Paper Office; Domestic Papers, 1615, October 17, No.
202, Original draft in Lord Coke’s hand.
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these are by force of His Maj"™ letters under his gra-
cious signature to us directed (we having had due con-
sideration of certain examinations and testimonies con-
cerning your La: and thereupon having occasion to ex-
amine you) in his Maj»” name to will and require you
to keep your chamber either at your house in the Black-
friars if it be provided for you, or at the house of the
Lord Knollis near the Tilt yard at your own election and
choice, without suffering of the aceess of any to you other
than your own necessary servants or attendants, until
his Maj%* pleasure be further known, and hereof re-
quiring you not to fail, we bid you fa.rewel]_, from York

house this 17 of October 1615.
Your very loving friends.*

The Commissioners’ Report to the King touching the Earl of
Somerset. |

We are of opinion that there is vehement suspicion, and
that the matter upon consultation of the examinations &
testimonies is pregnant against the Earl of Somerset for
being accessory to the poisoning of Sir Thomas Overbury
before the fact done; And we had resolved to have
committed the Earl to the Tower, before his Majts™
coming to Whitehall, if he had not had the custody of the
seals and other ensignes & ornaments of the Kings
special favor. And the said seales and ensignes being
taken from him, we held it necessary that the said Earl be

committed to the Tower.
T. ELLESMERE, CaNc.
LExox
ZOUCHE
E. Coke.1
* State Paper Office ; Domestic Papers, 1615, October 17, No.
203. Original draft in Lord Coke’s hand.
+ Lord Coke’s own indorsement.
1 State Paper Oflice ; Domestic Papers, 1615, October 17, No.
201. Original.
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After these preliminary matters affecting the Earl
and Countess of Somerset, it is desirable to relate a
few particulars concerning a third person, to whom it
was imputed to have been a principal conspirator in
the plot against Sir T. Overbury. Sir F. Bacon said,
at the Earl of Somerset’s trial, that there were
“ three streams” flowing for Overbury’s destruction,
viz. from the hatred of the Earl and Countess of
Somerset, and from that of the Earl of Northampton.

The Earl of Northampton obtained the reputation
of being, according to Bishop Godwin, * the
learnedest man among the nobility, and the most
noble among the learned.” Bacon selected him for
presenting to King James his immortal work, “The
Advancement of Learning,” because, as he writes,
Lord Northampton was the “learnedest Counsellor
in the kingdom.”

Lord Northampton was the great-uncle of the
Countess of Somerset. Several of his Lordship’s
female relatives were of ill-governed dispositions.
Another niece of his, sister of the Countess of
Somerset, by her conjugal infidelity, gave origin to
litigation which extended down to our own times,
and was settled by the decision of the great case of
the Banbury Peerage. Ilis aunt afforded a notorious
exception to the history of womankind, by volunta-
rily giving evidence, in a Court of Justice, to take
away the life of her brother, Liord Northampton’s
father. That father was the ecelebrated Earl of
Surrey, distinguished among his contemporaries for
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his chivalrous spirit, but more distinguished among
posterity for being one of the brightest of the early
luminaries of English literature. His poetical ado-
ration of Geraldine has contributed to endear his
memory to the sympathies of the nation, and to
kindle indignation against Henry VIIL, the barba-
rous author of his unmerited fate.

The Earl of Northampton was made by King
James Lord Privy Seal, Warden of the Cinque
Ports, Constable of Dover Castle, Chancellor of the
University of Cambridge, High Steward of the
University of Oxford, and Knight of the Garter.
His wealth was very great, and the state he kept
was in proportion. We read, that, on one occasion,
he was accompanied into London by a cavalecade of
sixty gentlemen on horseback. The ancient and
spacious mansion of Northumberland House, for-
merly called Northampton House, at Charing Cross,
was built by him, and he died in it. If the gene-
rally received opinions concerning the murder of
Sir T. Overbury are true, it was most probably
in this edifice, which forms a remarkable constituent
in our earliest impressions derived from the London
streets, that the imprisonment and poisoning of Sir
T. Overbury were plotted.

The Earl of Northampton published in the year
1583 a learned, philosophical, and entertaining
work, of which the object was to expose the vul-
gar errors depending on prognostications of future
events by dreams, oracles, astrology, and other de-
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lusive means. The Harleian and Bodleian collee-
tions contain several of his manuseripts. Among
the Cottonian MSS. (Titus, C. ) there are 1200
pages of MSS. written chiefly with his own hand.
These remains consist of speeches, small treatises,
observatiops, and poems. Among them are prayers
and devotional works. A letter to the Archbishop
of Canterbury accompanies one collection of prayers,
wherein the Earl writes “that he had tasted, by
experience of private devotional exercises for the
space of many years, what comfort they work in a
faithful soul.” The Earl's piety and charity have
been lauded on account of his having erected and
endowed three hospitals, one at Greenwich, another
at Clare in Shropshire, and another at Castlerising
in Norfolk. It is a singular circumstance in the
history of mankind, that a person of such exalted
rank and station as that enjoyed by the Larl of
Northampton, so eminently distinguished for learn-
ing and abilities, so respected and admired during
his life, so benevolent in the outward manifestations
at least of charity, so pious in the language at least
of prayer and holy meditation, should now be gene-
rally represented by historians as a principal agent
in a murder accompanied with circumstances of
consummate craft and the deepest malignity. The
Earl died on the 15th of June, A. D. 1614, before
any suspicions had been awakened concerning the
cause of Overbury’s death. A letter written by
him, when at the point of death, to the Earl of
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Somerset, will raise a question in the ensuing
inquiry, whether it contain indeed a panegyric of a
dying assassin upon the accomplice of his crime.

After adverting to the above circumstances in the
lives of the Earl and Countess of Somerset, and of
the Earl of Northampton, the alleged principal
conspirators in a plot against the life of Sir T.
Overbury, a short notice of the subordinate and
more obscure agents will afford the reader all the
information that can be obtained, or is wanted for
an introduction to the Dramatis Persona of the fol-
lowing Tragedy.

Before proceeding to a perusal of the trial of the
Earl of Somerset, it is necessary to be premised,
that four individuals, Richard Weston, Anne Turner,
Sir Gervase Helwysse,* and James Franklin, had

* The spelling of this name is adopted from the autograph
signature. In Howell's State Trials it is spelt Elwes. The
following variations oceur :—His name is written Sir Jeruays
Eluishe by his predecessor in office, Sir William Wood ; Sir
Gervais Helwys in Westons examination, 29th Sept. 1615 ; Bir
Jervys Elvys in Secretary Winwood’s letter to the Commissioners,
94th Oct. 1615 ; Sir Jervace Helwisse in a letter by the Commis-
sioners to Secretary Winwood, 26th Oct. 1615 ; Sir Gervase Helwise
in the King's warrant, 17th Nov. 1615. His name is written
Elwaies by Sir A. Weldon ; Yelvis by Baker, 434 ; Sir Jervas
Yelvis in the woodcut sheet of his dying speech in the Library
of the Antiquarian Society. Gei™. Helwysse, Gervase Helwysse are
his own signatures, 18th Nov. 1615. See some curious examples
of the uncertainty of ancient spelling mentioned in Barrington’s
« Ohservations on the Statute 14th Edward III. On the five
ancient ways of spelling the name of the celebrated actress Nell
Guwynn, see Davies's “ Roscius Anglicanus.” On the fourteen
ways of spelling the name of Villiers, see “ Fuller's Worthies.”
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been executed for the murder of Sir T. Overbury.
Weston had been the gaoler of Overbury, and was
supposed to have administered the poisons. Mrs.
Turner was the confidante of the Countess of
Somerset ; it was she who procured the poisons from
Franklin, and delivered them to Weston. Helwysse
was the Lieutenant of the Tower, who connived at
the proceedings; and Franklin was the apothecary
whose poverty or whose will consented to furnish
poisons according to order.

None of these four persons were of consequence
enough to have had any occasion of personal re-
sentment against Sir T. Overbury. When we shall
follow Sir G. Helwysse to the seaffold, we shall find
him very communicative concerning the details of
his past life: but had it not been for this murder
in the Tower, posterity would have knowh nothing
of these subordinate conspirators, except possibly of
Mrs. Anne Turner, the inventress or the introducer
into England of the preparation of yellow starch
applied to ladies’ ruffs.

Michael Sparke, who, under the affected latinized
name of Seintilla, published his “Truth brought to
light by Time,” in the year 1651,* relates, with
little probability of truth, that Mryrs. Turner was
actually sentenced by Sir E. Coke to be hanged at
Tyburn in a ruff stiffened with her own yellow
starch, This author appears to have been a severe

* A copy of this work, with MS. notes by Sir James Mackin-
tosh, is in the library of the Athenseum Club.

——
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“censor morum,” for he expresses a wish that the
Judges of his day would sentence female offenders
to be hanged with naked bosoms wnd backs, as
it might discourage the general practice of ladies
going about only half elad. Howell, a contempo-
rary of Mrs. Turner, in his Medulla, states that she
did, in fact, wear a ruff’ at her execution, dyed with
her yellow starch; and that, in consequence, this
article of fashion became at once out of vogue.

It has been seen that the Countess of Somerset
appeared at her trial in a »y¢f.* Stubbes, in his
“ Anatomy of Abuses,” applies a zealous castigation
to all the manners and practices of the day which
were offensive to his puritanical spirit; but it has
perversely happened, that his book is now the chief
depository of all the obsolete extravagances of our
ancestors. The ruff, and its auxiliary the stareb,
are more particularly deseribed in the pages of
Stubbes than by any other author. IHe writes of
the ladies of his day that have *great and mon-
strous ruffes, made either of cambricke, holland,
lawne, or els of some other the finest eloth that can
be got for money, whereof some be a quarter of
a yarde deepe; yea, some more, very few lesse;
so that they stande a full quarter of a yarde (and
more) from their neckes, hanging over their shoul-

# [n Strutt’s “ Manners and Customs,” vol. iii. plate 16, No.
4,is a picture of the Earl and Countess of Somerset. The Earl
is dressed with stays, the Countess has on a farthingale and ruf.
Strutt gives several illustrations of the »uff.
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der-points, insteade of a vaile. But if Alolus with
his blasts, or Neptune with his storms, chaunce
to hit upon the crasie barke of their brused ruffes,
then they goeth fipflap in the winde, like ragges
that flew abroad, lying upon their shoulders like the
disheloute of a slut. But, wot you what? The
devil, as he, in the fullnesse of his malice, first
invented these great ruffes, so hath he now found
out also two great pillers to beare up and maintaine
this his kyngdome of great ruffes (for the devil
is kyng and prince over all the children of pride).
The one arche or piller, whereby his kyngdome
of great ruffes is underpropped, is a certain kinde of
liquid matter, which they ecall starch, wherein the
devil hath willed them to wash and die their ruffes
well ; and this starch they make of divers colors
and hues, white, red, blue, purple, and the like,
which, beyng drie, will then stand stiff and inflex-
ible about their neckes. The other piller is a
certaine device made of wiers, crested for the pur-
pose, whipped over either with gold, thred, silver, or
silke ; and this he calleth a supportasse, or under-
propper. This is to bee applied round about their
neckes, under the ruffe, upon the outside of the
bande, to beare up the whole frame and bodie of the
ruffe from fallyng and hangyng doune.”

The following descriptions by a contemporary
poet will present the reader with a lively picture of
the personal appearance of several of the conspira-
tors. They are taken from a poem called « Sir T.

;u 1

[ A
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Overbury’s Vision,” published in the year 1616,*
the very year of the Earl of Somerset’s trial.

WESTON.

“ Aman of meagre looks, devoid of blood,
Upon whose face Death's pale complexion stood ;
Of comely shape, and well composed of limb,
But slender-made ; of visage stern and grim.
The hairs upon his head, and grisly beard
With age grown hoary, here and there appeared.
Time's iron hand, with many a wrinkled fret,
The marks of age upon his front had set.

MRS, TURNER.

3

L

It seem’d that she had been some gentle dame,

For on each part of her fair body’s frame

Nature such delicacy did bestow,

That fairer object oft it doth not show.

Her crystal eye, beneath an ivory brow,

Did show what she at first had been : but now

The roses on her lovely cheeks were dead ;

The earth’s pale colour had all overspread

Her sometime lovely look; and cruel Death,
Coming untimely, with his wintry breath,

Blasted the fruit, which cherry-like in show

Upon her dainty lips did whileome grow.

Oh how the cruel cord did misbecome

Her comely neck ! and yet by law's just doom

Had been her death. Those locks like golden thread,
That used in youth t' enshrine her globe-like head,

¥ The student of English poetry will read with much interest
several of the lines ; which, if he had not been apprized of their
date, he would probably have supposed to have been written after
the period of Waller and Denham.

E
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Hung careless down ; and that delightful limb,

Her snow-white nimble hand, that used to trim

Their tresses up, now spitefully did tear

And rend the same. Nor did she now forbear

To beat that breast of more than lily-white,

Which sometime was the lodge of sweet delight.

From those two springs where joy did whileome dwell,
Grief’s pearly drops upon her pale cheeks fell.”

Of Mrs. Turner’s yellow starch for ruffs the poet
sings :—

“ But of all vain inventions then in use
When I did live, none suffer'd more abuse
Than that fantastic ugly fall and ruff
Daub’d o'er with that base starch of yellow stuff.”

o
__ELWES,

f{*
ﬂ. S g \‘( Seem’d to be,
When he did live, sm:[-f man of good degree
| ‘._ "Mongst men on earth : unc of so solemn look,
| '\*“As lf' trueﬂﬂut} t]n. am had took
l &dﬁ.@i FPOR- R ]{19 person comely was ;
Hiss \e Ieaner size SUrpass ;
Well shaped in every limb, well step’d in years,
As here and there appear’d in some grey hairs,”

FRANELIN.

“ A man he was of stature meanly tall,
His body’s lineaments were shaped, and all
His limbs compacted well, and strongly knit.
Nature's kind hand no error made in it.
His beard was ruddy hue, and from his head
A wanton lock itself did down dispread
Upon his back ; to which, while he did live,
Th' ambiguous name of Eif-lock he did give.”
Harl, MSS., vol, vii,
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Having thus introduced to the reader’s notice
both the principal conspirators and the subordinate
agents in the plot against Sir T. Overbury’s life,
it only remains to advert to a few particulars re-
garding Sir T. Overbury himself. It will be unne-
cessary in this place to relate many cirecumstances
which are fully detailed in the course of the trial
that will be set forth in the following pages. It is
there represented that Sir T. Overbury exercised
for several years the extraordinary vocation of im-
parting ideas and language to the Earl of Somerset,
as to a puppet, who, by means of his secret sugges-
tions, moved the ineclinations of King James which
way he would, governed counecils, and fascinated the
beauties of the Court; and that he ecrowned his
vicarious achievements by writing love-letters in his
patron’s name, through which Lady Essex was led
to indulge a guilty passion.

It will be seen, in the course of the following.
pages, that there is much room for mysterious con-
jecture respecting the intimaey of Overbury with
the Earl of Somerset, if not also with King James.
But it is a more gratifying and easier task to
examine that favourable aspect of the character and
genius of Sir T. Overbury, which is afforded by his
own literary works.

Although the contributions of Sir T. Overbury to
the literature of the country have heen eclipsed by
the fame of contemporaries, which even throw into

the shade the works of all writers from that age to
E 2
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the present, yet, at the time when the nation was
edified and charmed by the fresh produetions of a
living Shakspere and Bacon, and, in the second
rank, of Ben Jonson, Raleigh, Selden, Donne,
Beaumont, Fletcher, and Massinger, nevertheless
Overbury’s poem of the “ Wife” and Overbury’s
“ Characters” were read and admired. A tenth
edition of his works was published in 1754, and the
first forty pages consist of elegies and tributes
of admiration, with manifold regrets that his
“Wife” had grown husbandless of late.

A contemporary writer suggests that Overbury’s
¢ Wife” was written with a view to dissuade the
Earl of Somerset from marrying his Countess. The

following lines may be thought to have some refer-
ence to that end :—

“ For "tis seldom seen that blood
(rives a beauty great and good.”

And we may suppose a Lady whose eyes were
described as “ wombs of stars,” and was “a beauty
of the first magnitude in the horizon of the Court,”
would not have corresponded with the common-
place wife recommended in the following lines :—

“ A passive understanding to conceive,
And judgment to discern, I wish to find.
Beyond that all as hazardous I leave.
Learning and pregnant wit in womankind,
What it finds malleable maketh frail,
And doth not add more ballast, but more sail.
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“ Domestic charge doth best that sex befit,
Contiguous business o to fix the mind,
That leisure space for fancies not admit.
Their leisure 'tis corrupteth womankind :
Else being placed from many vices free,
They had to heav'n a shorter cut than we.”

The nature of Overbury’s “Characters” may be
collected from his * Character of a Character,”
which he defines “a quick and soft touch of many
strings, all shutting up in one musical close: it is
wit’s descant on a plain song.” A few extracts
from some of these productions will throw light on
the * character of Sir Thomas Overbury.” Over-
bury’s “Characters” were the first compositions of the
kind of any note in England. Among a multitude
of imitations, the “Characters” of Bishop Earle are
the only ones which have obtained any celebrity.

EXTRACT FROM THE * CHARACTER OF A NOBLE SPIRIT.”

He converts all occurrences into experience, between
which experience and his reason there is marriage, the
issue are his actions. He licenceth not his weakness to
wear fate, but knowing reason to be no idle gift of nature,
he is the steersman of his own destiny. Unto the society
of men, he is a Sun, whose clearness directs their steps in a
regular motion. He is the wise man’s friend, the example
of the indifferent, the medicine of the vicious. Thus time
goeth not from him, but with him, and he feels age more
by the strength of his soul, than by the weakness of his
body ;—he esteems the pains of failing nature as friends,
that desire to file off his fetters, and to help him out of
prison.
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EXTRACT FROM THE *“CHARACTER OF A NOBLE
HOUSEKEEPER.”

Is one whose bounty is limited by reason, not osten-
tation, and to make it last, he deals it discreetly, as we sow
the furrow, not by the sack, but by the handful. He
can survey good and love it, for he loves to do it himself
for his own sake, not for thanks;—He knows there is
no such misery as to outlive a good name, and no such
folly as to put it in practice—Nobility lightens in his eyes,
and in his face and gesture is painted the god of hospita-
lity;—His great house bears in front more durance than
state, unless this adds the greater state to it, that it pro-
mises to last out much of our now fantastical building :—
His thoughts have a high aim, though their dwelling be in
the vale of the human heart;—He hath put a gird about
the whole world, and sounded all its quicksands—He hath
his hand over fortune, that her injuries, how violent or
sudden soever, do not daunt him ; for whether his time ecall
him to live or die, he can do both nobly: If, to fall, his de-
scent is breast to breast to virtue; and even then, like the
sun near to its set, he shews unto the world his clearest
countenance.

EXTRACT FROM THE *CHARACTER OF AN EXCELLENT
ACTOR.”

Whatsoever is commendable in the grave orator, is most
exquisitively perfect in him, for by a full and significant
action of body, he charms our attention;—Sit in a full
theatre and you will think you see so many lines, drawn
from the circumference of so many ears, while the actor is
the centre;—He doth not strive to make nature monstrous,
she 1s often seen in the same scene with him, but neither
on stilts or crutches. By his action he fortifies moral
precepts with example, for what we see him personate we
think only done before us;—A man of deep thought might
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apprehend the ghosts of our ancient heroes walked again,
and take him (at several times) for many of them. A
worthy actor, in one kind, is the strongest motive of affection
that can be ; for, when he dies, we cannot be persuaded any
man can do his parts like him.

EXTRACT FROM THE “ CHARACTER OF A FRANKLIN.”

Though he be master, he says not to his servants *Go
to field” but ““Let us go.” His own fold yields him both
food and raiment, whilst curious gluttony ransacks, as it
were, Noah’s ark for food;—When he builds, no poor
tenant’s cottage hinders his prospect; they are indeed altar
houses, though there be painted on them no such super-
scription: He never sits up late, but when he hunts
the badger, the vowed foe of his lambs; nor uses any
subtlety, but when he setteth snares for the snipe, or
pitfals for the black-bird ; nor oppression, but, when, in the
month of July, he goes to the next river and shears his
sheep;—He allows of honest pastime, and thinks not the
bones of the dead any way bruised though the country
lass dance in the churchyard after Even-song. Rock-
Monday, and the wake in summer, shrovings, the wakeful
ketches on Christmas eve, the hoky, or seedcake, these
he yearly keeps, yet holds them no relics of Popery;—He
is not solicitous of news derived from the privy-closet,
when the finding an eiery of hawks, or the foaling of a colt
come of a good strain, are tidings more pleasant and more
profitable. Lastly, to end him ; he cares not when his end
comes: he need not fear his audit, for his gquiefus is in
heaven.

EXTRACT EROM THE “CHARACTER OF A MILKMAID.”

In milking the cow, and straining the teats through her
fingers, it seems that so sweet a milk-press makes the milk
whiter or sweeter .for never came almond-glore, or aromatie
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ointment on her palm to taint it. She doth not by lying
long in bed spoil both her complexion and conditions ; she
rises with chanticler, her dame’s cock, and, at night, makes
the lamb her curfew. Her breath is her own, which scents
all the year long of June, like a new-made hay-cock:
When winter-evenings fall early, sitting at her wheel she
sings defiance to the giddy wheel of fortune. She bestows
her year’s wages, at the next fair, and in choosing her
garments, counts no bravery in the world like decency.
The garden and the bee-hive are all her physic and
surgery, and she lives the longer for it. She dares go
alone, and unfold the sheep in the night, and fears no
manner of ill, because she means none; yet to say the
truth she is never alone, but is still accompanied with old
songs, honest thoughts, and prayers, but short omes;
yet they have their efficacy, in that they are not palled
with ensuing idle cogitations. Her dreams are so chaste
that she dare tell them; only a Friday’s dream is all
her superstition. Thus lives she, and all her care is,
that she may die in the spring, to have store of flowers
stuck upon her winding-sheet.

EXTRACT FROM THE “CHARACTER OF A SAILOR.”

He sees God’s wonders in the deep, but so as they
rather appear his playfellows than stirrers of his zeal. In
a storm ’tis disputable, whether the noise be most his,
or the elements, and which will first leave scolding. Upon
any but a wooden horse he cannot ride, he swarms up
to his seat as to a sailyard, and cannot sit unless he bear a
flag-staff. If ever he be broken to the saddle, ’tis but
a voyage still, for he mistakes the bridle for a bowling, and
15 ever turning his horse tail. He can pray, but tis
by rote, not faith, and when he would, he dares not, for his
brackish belief hath made that ominous. A rock or
quicksand pluck him before he be ripe, or else he is
gathered to his friends at Wapping.
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These extracts, brief as they are, will probably
increase the interest of the reader in the fate of
Sir T. Overbury. They will, perhaps, afford an idea
of his works, sufficient to indicate that he was
capable of elevated sentiments, had studied man-
kind in the original, and yet had a love of simpli-
eity and inartificial nature. The lively and humo-
rous vein which pervades some of his characters,
though it be occasionally alloyed by the taste of the
age for punning and conceit, manifestly belonged
to a social and mercurial spirit.

The melancholy fate of Sir T. Overbury, his
enemies,—the favourite of a King, a Countess, whose
vices and sorceries, according as lust or vengeance
prompted, confirmed the experience of history, that
the very few very bad women whom the world has
seen, have been the worst of God’s creatures, a
fitting Confidante for such a mistress, a Mantuan

Apothecary of real life, a Lieutenant and Gaoler of
those Towers of Julius,

“ With many a foul and midnight murder fed"—

may be supposed capable of affording a suit-
able theme for the Tragic Muse. Savage wrote
a tragedy called “Overbury,” founded upon this
history. He ecomposed it in the streets and
fields, when he had no lodging, but oceasion- "
ally stept into a shop to borrow ink and paper
in order to transeribe his ideas. He gained 200/
by the piece,—a larger sum of money than he
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was ever before or after possessed of. The tragedy
was found to create a deep interest in the public
more than a century after the tomb had imposed its
equal law on the murderers and their vietim, the
King, the Judges, the Peers, and the dense erowds
who, to satisfy curiosity in all that related to these
proceedings, flocked to Westminster IHall or peo-
pled the fields of Tyburn.
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CHAPTER II.

REPORTS OF THE TRIAL OF THE EARL OF SOMERSET.

SECTION I.

THE REPORT IN HOWELL'S STATE TRIALS.

It is to be regretted that in Hargrave's and in
Howell’s State Trials, the reader is seldom furnished
with any references to the authorities from which
the reports of the different trials are taken. The
reports of the more ancient trials in these collec-
tions were most probably copied from publications
prepared under the inspection of the chief Officers
of State and of the Law, and sometimes revised by
the Sovereign himself. We should not attach much
credit to a report published by the Austrian Go-
vernment of a trial of William Tell, or, by the
French Republic, of the trials of Louis XVI. and
of Queen Marie Antoinette; but, in our domestic
history, we are too apt to surrender our belief to
the only extant details of our ancient State Trials,
without duly considering by whom and with what
motives they were published.

The course of proceeding, in ancient times, for
crushing an individual who had excited fears or
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kindled hatred in the breast of a Sovereign, was
somewhat after the following manner :(—Written
examinations were taken in seeret, and often
wrung from prisoners by the agonies of the rack.
Such parts of these documents, and such parts
only, as were criminative, were read before a
Judge removeable at the will of the Crown, and a
jury packed for the occasion, who gave their ver-
diet under the terror of fine and imprisonment.
Speedily the Government published whatever ac-
count of the trials suited their purposes. Subser-
vient Divines were next appointed to “ press the
consciences,” as it was called, of the condemned, in
their cells and on the scaffold ; and the transaction
terminated with another Government brochure, full
of dying contrition, and eulogy by the eriminal on
all who had been instrumental in bringing him
to the gallows. In the meanwhile the Star Cham-
ber, with its pillories, its 5. L.s branded on the
cheeks with a hot iron, its mutilations of ears, and
ruinous fines, prohibited the unauthorized publica-
tion of trials, and all free discussion upon them, as
amounting to an arraignment of the King’s justice.
The right of publishing State Trials, till a com-
paratively late period, appears to have been restrict-
ed to persons appointed for the purpose. Thus, in
regard to the trial of Plunket, the titular Primate
of Treland, for high treason, in the 33rd year of
Charles I1., we have the following imprimatur :—“1
do appoint Francis Tyton and Thomas Basset to
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print the trials of Kdward Fitzharris and Oliver
Plunket, and that no others presume to print the
same.—F. Pemberton.”

In the time of Quecen Anne, long after the abo-
lition of the Star Chamber and the emanecipation
of the press, we have an instance of jealousy enter-
tained in regard to the unrestricted publication of
trials. It is the more remarkable as it occurred
before Lord Holt, a strenuous champion for liberty.
The transaction is thus related in Howell’'s State
Trials, vol. xiv. p. 935.

“ Counsel—My Lord, we insist upon it, that
these fellows should not go on writing.

“ Ordered, That the writers be turned out of the
Court.

“ And accordingly they were turned out, at the
repeated instance, &e. HHowever, thus far the short-
hand writers had proceeded with great exactness;
and they are ready, by their handwriting and notes,
to justify all before mentioned in this trial, which
by this time was very nearly ended.”

In a paper which one Haagen, executed for the
abduction of an heiress in the first year of the reign
of Queen Anne, delivered to the Sheriff on the scaf-
old, he complains, “I expected my trial should be
published, that the world might see my treatment—
what I have done, and what I have left undone in
my case; but I am informed it may not be printed.”

Mr. Jardine has furnished the readers of his
Criminal State Trials with many interesting parti-
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culars conecerning their secret history. Ile points
out various instances in which the printed reports
are contradicted by the original documents in the
State Paper Office. In the case of most of these
variances, an obvious motive of policy is assignable
for the departure from truth.

For example, no extant report, either in print
or manuscript, is now to be found of the trials for
the Gunpowder Plot, except that printed by the
King’s printer. The original examinations in the
State Paper Office, which are represented to be
truly set forth in this Government version of the
trials, are full of interlineations and alterations.
One interlineation, written in a different ink and
different hand-writing from the body of Guy
Fawkes’s declaration, changes the position of two
conspirators, making the one, who was of more
wealth and consequence than the other, appear to
have been introduced into the plot at an earlier
period than the other, and wvice versa; contrary to
Fawkes’s own statement, but in aceordance with the
printed report. A copy of a deposition in the
State Paper Office contains in the margin a remark
in the hand-writing of King James, viz. “An
uncleare phrase.” This obscurity is accordingly re-
moved by an interlineation, and the document is
published in its altered state. In Fawkes’s declara-
tion in the State Paper Office there is no mention
of a person of the name of Owen: but, in the
printed report, Fawkes is made to say, that he went
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over to the Netherlands, “to acquaint Owen with
the particulars of the plot.” The motive for this
interpolation was, because the Government were at
the time endeavouring to induce Archduke Albert
to give up Owen, who was an English officer in his
service in Flanders. In this instance, for fear of
comparison being made between the interpolation
and the original document, the date of Fawkes’s
declaration is artfully suppressed in the printed
report. The published indictment against the con-
spirators varies from the original record in the
Baga de Secretis ; as, in particular, with regard to
the mode in which the conspirator Tresham is repre-
sented in the report to have been charged, which is
different from the way whereby he was really
charged. This circumstance, if taken in connexion
with the very careful erasure or obliteration of Lord
Mounteagle’s name in all the original documents
connected with the plot, tends to confirm the sup-
position, that the plot was discovered by Tresham to
Lord Mounteagle, and by him to the Government,
and thus to destroy the romance of the mysterious
letter, for interpreting which King James, in the
preamble to an Aet of Parliament, is stated to
have had the assistance of the Ioly Spirit. The
speeches of Sir E. Coke and the Earl of Northamp-
ton concerning the Gunpowder Plot contain ana-
chronisms, which betray that they were manufac-
tured subsequently to the trials at which they are
reported to have been delivered.
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In like manner, Lord Bacon’s published * Decla-
ration of the Treasons of Lord Essex” is replete
with variations from the original records. Nume-
rous passages in the original papers are marked in
Lord Bacon’s hand-writing with the letters “ Om”
(omit). It is apparent that these omitted passages
were all read at the trial, because upon the same
papers are found the directions to the officer of the
Court, in Sir E. Coke’s (the Attorney-General)
hand-writing, as to what passages he was to pass over
in reading.

A single example will suffice to display the
motive of such omissions. The part omitted by
Bacon in the following declaration by Sir Christo-
pher Bland is printed in italies.

“ Being demanded, to what end they went to the
City ? he confesseth it was to secure the Earl of
Essex’s life against such forces as should be sent
against him. And being asked, what, against the
Queen’s forces? he answered, that must have been
judged afterwards, for the forces might be such as
came by divection of such of his enemies as might
have had authority to command in the Queen’s name,
and would have done that without the Queen’s privity.”

In the same original paper it is also stated that
the Earl of Essex “in his usual talk used to say
that he liked not that any man should be troubled
for his religion.” This passage is omitted by Lord
Bacon; but it is also marked for omission by Sir
. Coke, and was therefore not read at the trial,
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agreeably to the prevalent usage of omitting what-
ever was favourable to a prisoner.

The report of the trials for the Overbury murder,
with the exception of those of the Earl and Coun-
tess of Somerset, correspond verbatim with the
reports of these trials published in the tract “ Truth
brought to Light by Time.” The dress of Sir Ger-
vase Helwysse at his exeeution, it is believed, is the
only circumstanee in the tract which has not been
copied in the State Trials. The tract does not in-
clude the trials of the Earl and Countess of Somer-
set, and it is not apparent from what source Hargrave
and Howell obtained them.

The Trial of RoBERT CARR, EARL oF SoMERsET, May
95, for the Murder of Sir Thomas Overbury :
14 James 1. A. D. 1616.

Ser. Cryer.—O yes, my Lord High Steward of England
purposes this day to proceed to the trial of Robert KEarl
of Somerset. O yes, whosoever have any indictments
touching this cause, publicly give them in.

My Lord Coke delivers in the indictment of my Lord
of Somerset to Mr. Fenshaw indorsed.

Ser. Cryer.—O yes, Walter Lee, Serjeant-at-Arms,
return the precept for the Lords which thou hast warned
to be here this day. O yes. [He calls every Lord by
his name, and they stand up as they be called.] My
Lord High Steward excuses the Lords Mounteagle and
Russell of their absence, in respect of their sickness.

F
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Ser. Cryer.—QO yes, Lieutenant of the Tower return
thy precept, and bring the prisoner to the bar. Which
he did, and my Lord makes three reverences to the Lord
High Steward and the Lords.

My, Fenshaw.— Robert Earl of Somerset hold up thy
hand.

He holds it up so long until Mr. Lieutenant bad
him hold it down. The indictment is read, containing
Weston’s actions in the poisoning of Sir T. Overbury,
and his abetting of him, the 8th of May, 1613. My
Lord of Somerset was apparelled in a plain black satin
suit, laid with two satin laces in a seam ; a gown of uncut
velvet lined with unshorn, all the sleeves laid with satin
lace ; a pair of gloves with satin tops; his George about
his neck, his hair curled, his visage pale, his beard long,
his eyes sunk in his head. Whilst his indictment was
reading, he three or four times whispered to the Lieu-
tenant.

Mpr. Fenshaw.—Robert Earl of Somerset what savest
thou? Art thou guilty of this felony and murder whereof
thou standest indicted, or not guilty ?

My Lord of Somerset, making an obeisance to the
Lord High Steward, answered, Not guilty.

Myr. Fenshaw.—How wilt thou be tried ?

Lord Somerset.—DBy God and the country:; but pre-
sently recalling himself, said, By God and my peers.

Ser. Cryer.—O yes, all you that be to give in evidence
against Robert Earl of Somerset, who stands now at the
bar upon his deliverance, make your appearance, and you
shall be heard what you have to say against him.

My Lord of Somerset upon his arraignment having
pleaded not guilty, the proceeding after was thus:—

Lord High Steward (Iillesmere, Lord Chaneellor).—
Robert Earl of Somerset, you have been arraigned, and
pleaded Not guilty. Now, I must tell you, whatsoever
you may have to say in your own defence, say it boldly,
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without fear; and, though it be not the ordinary custom,
you shall have pen and ink to help your memory. But
remember that God is the God of truth. A fault de-
fended is a double crime. Hide not the verity, nor affirm
an untruth ; for to deny that which is true increases the
offence. Take heed lest your wilfulness cause the gates
of mercy to be shut upon you. Now for you, my Lords
the Peers, you are to give diligent attention to that which
shall be said; and you must not rest alone upon one
piece of evidence, but ground your judgment upon the
whole.  This, moreover, I would have you remember,
that though you be not sworn as common juries, upon
a book, yet that you are tied in as great a bond — your own
honour and fidelity, and allegiance to the King; and
thus I leave the whole proceeding to your censures. And
for you that be of the King’s counsel, free your discourse
from all partiality, but let truth prevail, and endeavour to
make 1t appear,

Serjeant Montague.—My Lord High Steward of England,
and you my Lords, this cannot but be a heavy spectacle
unto you, to see that man that not long since in great
place, with a white staff, went before the King, now at this
bar hold up his hand for blood; but this is the change of
fortune—nay, I might better say, the hand of God, and
work of justice, which is the King's honour. But now
to the fact. Robert Earl of Somerset stands indicted,
as accessary before the fact, of the wilful murder and
poisoning of Sir T. Overbury, done by Weston, but pro-
cured by him: this, my Lord, is your charge. The
indictment hath been found by men of good quality,
seventeen knights and esquires of the best rank and re-
putation, some of whose names I will be bold to read unto
you—Sir T. Fowler, Sir W. Slingsby, and fifteen more;
these have returned &dilla vera. Now, an indictment is
but an accusation of record, in form thus: Weston, four

several times, gave Overbury four several poisons—the
F 2
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first, May 9, 1613, that was rosalgar, carrying this poison
in one hand and his broth in the other; the second was
June following, and that was arsenic; the third was
July the 10th following, and that was mercury sublimate
in tarts; the fourth was September the 14th following,
and that was mercury sublimate in a clyster, given by
Weston and an apothecary yet unknown, and that killed
him. Of these four several poisons ministered by Weston,
and procured by you the 15th of September, 1615, Over-
bury died, and the author is ever worse than the actor.
The first poison laid in the indictment, that Weston gave
Sir T. Overbury, was the 9th of May; and, therefore, we
say, that the Lord Somerset, the 8th of May, hired,
counselled, and abetted Weston to this fact; and as this
day, my Lord, I do charge you for a King, so heretofore
King David was charged in the like case, for the murder
of Uriah, and though David was under his pavilion, and
Uriah in the army, yet David was the cause of his murder;
so though you were in the King’s chamber and Overbury
in the Tower, yet it was you that killed him. It was a
stronger hand than Weston’s that wrought this. The proof,
Mr. Attorney, will follow. And I will now conclude with
two desires to the Peers: first, that they will not expect
visible proofs in the work of darkness; the second is, that
whereas in an indictment there be many things laid only for
form, you are not to look that the proof should follow that,
but only that which is substantial : and the substance must
be this—whether my Lord of Somerset procured or caused
the poisoning of Sir T. Overbury, or no.

Lord High Steward.—That, indeed, my Lords, is that
which you are to look after—whether my Lord of Somerset
was the cause of his poisoning, or not.

Lord Coke.—This was very well moved by Mr. Recorder,
and the law is clear in this point, that the proof must follow
the substance, not the form.

The Judges, all rising, affirmed this to be true.
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Attorney-General (Sir Francis Bacon).—May it please
your Grace, my Lord High Steward of England, and you my
Lords the Peers, you have here before you Robert Earl of
Somerset to be tried for his life, concerning the procuring
and consenting to the poisoning of Sir T. Overbury, then
the King’s prisoner in the Tower of London, as an acces-
sary before the fact. I know your honours cannot behold
this nobleman, but you must remember the great favours
which the King hath conferred on him, and must be sen-
sible that he is yet a member of your body, and a Peer as
you are, so that you cannot cut him off from your body but
with grief; and, therefore, you will expect from us that
aive in the King's evidence, sound and sufficient matter
of proof to satisfy your honours’ consciences. As for the
manner of the evidence, the King, our master, who, amongst
other his virtues, excelleth in that virtue of the imperial
throne, which is justice, hath given us command that we
should not expatiate nor make invectives, but materially
pursue the evidence as it conduceth to the point in ques-
tion—a matter that, though we are glad of so good a
warrant, yet we should have done of ourselves; for far
be it from us, by any strains of wit or arts, to seek to play
prizes, or to blazon our names in blood, or to carry the day
otherwise than upon sure grounds; we shall carry the lan-
thorn of justice (which is the evidence) before your eyes up-
right, and so be able to save it from being put out with any
ground of evasion or vain defence, not doubting at all but
that the evidence itself will carry that force, as it shall need
no advantage or aggravation. First, my Lords, the course
that I will hold in delivering of that which I shall say, for I
love order, is this:—First, I will speak somewhat of the
nature and greatness of the offence which is now to be tried,
not to weigh down my Lord with the greatness of it, but
rather contrarywise, to show that a great offence needs a
good proof; and that the King, howsoever he might esteem
this gentleman heretofore as the signet upon his finger, (to
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use the Seripture phrase,) yet in such a case as this he was
to put it off. Secondly, I will use some few words touching
the nature of the proofs which in such a case are compe-
tent. Thirdly, I will state the proofs. And, lastly, I will
produce the proofs, either out of examination and matters
of writing, or witnesses viva voce.

For the offence itself, it is of crimes, next unto high trea-
son, the greatest: it is the foulest of felonies. It hath three
degrees : first, it is murder by impoisonment ; secondly,
it is murder committed upon the King’s prisoner in the
Tower ; thirdly, I might say that it is murder under the
colour of friendship—but that is a circumstance moral,
and therefore 1 leave that to the evidence itself. Ior
murder, my Lords, the first record of justice which was in
the world was judgment upon a murderer, in the person of
Adam’s first-born, Cain ; and though it was not punished by
death, but banishment and marks of ignominy, in respect of
the population of the world, yet there was a severe charge
given that it should not go unpunished. So it appeareth
likewise in Scripture that the murder of Abner by Joab,
though it were by David respited in respect of great ser-
vices past or reason of state, yet it was not forgotten. DBut
of this [ will say no more, because I will not discourse;
it was ever admitted and ranked in God's own tables that
murder is, of offences between man and man, next unto high
treason and disobedience to authority, (which sometimes
have been referred to the first table, because of the lieu-
tenancy of God in Princes,) the greatest. Ior impoison-
ment, I am sorry it should be heard of in our kingdom ; it
is not “nostrl generis nec sanguinis peccatum;”’ it is an
Italian comfit for the Court of Rome, where that person
that intoxicateth the Kings of the earth is many times
really intoxicated and poisoned himself. But it hath three
circumstances which make it grievous beyond other matters,
The first is, that it takes a man away in full peace, in God’s
and the King’s peace, that thinks no harm, but is comfort-
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ing of nature with refection and food; so that, as the
Seripture saith, * his table is made a snare” l'he
second 1s, that it is easily committed and easily con-
cealed; and, on the other side, hardly prevented and
hardly discovered. For murder by violence Princes have
guards, and private men have houses, attendants, and
arms ; neither ean such murder be committed but cum
sonitu, with some overt and apparent acts that may dis-
cover and trace the offenders; but for poison, the cup
itself of Princes will scarce serve in regard of many poisons
that neither discolour nor distaste; it comes upon a man
when he is careless and without suspicion, and every day a
man is within the gates of death. And the last is, because
it concerneth not only the destruction of the maliced man,
but of every man, * Quis modo tutus erit?” For many
times the poison is prepared for one and is taken by
another, so that men die other men’s deaths, * Coneidit
infelix alieno vulnere ;”’ and it is as the Psalmist calleth it,
“ sagitta nocte volans,” the arrow that flieth by night—that
hath no aim nor certainty. And, therefore, if any man
shall say to himself, ¢ Here is great talk of impoison-
ment, but I am sure I am safe, for I bave no enemies,
neither have I anything another man should long for;”
why, that is all one,—he may sit next him at the
table that is meant to be impoisoned, and pledge him
of his cup, as we may see in the example of 21 Henry
VIII., that where the purpose was to poison one man,
there was poison put into barm or yeast, and with that
barm pottage or gruel was made, whereby sixteen of
the Bishop of Rochester’s servants were poisoned; nay, it
went into the alms-basket likewise, and the poor at the
gate were poisoned.  And, therefore, with great judgment,
did the statute made that year, touching this accident, make
impoisonment high treason, because it tends to the dis-
solving of human society ; for whatsoever offence doth so, is
in the nature thereof high treason. Now for the third degree
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of this particular offence, which is, that it is committed
upon the King’s prisoner, who was out of his own defence,
and merely in the King’s protection, and for whom the
King and the State were a kind of respondent: it is a thing
that aggravates the fault much ; for certainly, my Lord of
Somerset, let me tell you this, that Sir T. Overbury is the
first man that was murdered in the Tower of London, save
the murder of the two young Princes by the appointment of
Richard III.

Thus much of the offence. Now to the proofs. For the
matter of proofs you may consider that impoisonment, of all
offences, 1s most secret, even so secret that if in all cases
of impoisonment you should require testimony, you should
as good proclaim impunity. Who could have impeached
Livia by testimony for the poisoning of her figs upon the
tree, which her husband was wont to gather with his own
hands Who could have impeached Parasetis for the
poisoning of the one side of the knife she carried
with her, and keeping the other side clean, so that her-
self did eat of the same piece of meat that they did whom
she did impoison ? These cases are infinite, and need not
to be spoken of the secrecy of impoisonment; but wise
men must take upon them, in these secret cases, Solo-
mon's spirit, that, when there could be no witnesses, col-
lected the act by the affection. But yet we are not at our
cause, for that which your Lordships are to try is not the
act of impoisonment, for that is done to your hands; all
the world by law is concluded to say that Overbury was
poisoned by Weston ; but the question before you is, of the
procurement only, and, as the law termeth it, as accessary
before the fact; which abetting is no more but to do
or use any act or means which may aid or conduce to
the impoisonment, So that it is not the buying nor
the making of the poison, nor the preparing nor con-
fecting nor commixing of it, nor the giving or sending
or laying of the poison, that are the only acts that do
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amount unto the abetment; but if there be any other
act or means done or used to give opportunity of impoi-
sonment, or to facilitate the execution of it, or to stop or
divert any impediments that might hinder it, and that it be
with an intention to accomplish and achieve the impoison-
ment—all these are abetments and accessaries before the
fact* As, for example, if there be a conspiracy to murder
a man, as he journeyeth on the way, by invitation, or by
colour of some business; and another taketh upon him to
dissuade some friend of his company, that he is not strong
enough to make his defence; and another hath a part to
hold him in talk till the first blow be given: all these,
my Lords, without seruple, are accessaries to the murder,
although none of them give the blow nor assist to give the
blow. My Lords, he is not the hunter alone that lets slip
the dog upon the deer, but he that lodgeth him and hunts
him out, or sets a train or trap for him that he cannot
escape, or the like. DBut this, my Lords, little needeth in
this case; for such a chain of acts of impoisonment as this,
I think, was never heard nor seen. And thus much of the
nature of the proofs.

To descend to the proofs themselves, I shall keep this
course: I'irst, I will make a narration of the fact itself ;
secondly, I will break and distribute the proofs as they
concern the prisoner; and, thirdly, according to the distri-
bution, I will produce them, and read them, to use them.
So that there is nothing that I shall say but your Lordship
shall have three thoughts or cogitations to answer. Iirst,
when I open it you may take your aim; secondly, when I
distribute it you may prepare your answers without con-
fusion ; and, thirdly, when I produce the witnesses, or the
examinations themselves, you may again ruminate and re-
advise to make your defence. And this I do because your
memory and understanding may not be oppressed or over-
loaden with length of evidence or with confusion of order ;
nay more, when your Lordship shall make your answer in
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your time, I will put you in mind where cause shall be of
your omission.

First, therefore, Sir T. Overbury, for a time, was known
to have great interest and strait friendship with my Lord of
Somerset, both in his meaner fortunes and after ; insomuch
that he was a kind of oracle of direction unto him; and if
you will believe his own vaunt, (being indeed of an inselent
and thrasonieal disposition,) he took upon him that the for-
tunes, reputation, and understanding of this gentleman (who
is well known to have an able teacher) proceeded from his
company and counsel: and this friendship rested not only in
conversation and business at Court, but likewise in commu-
nication of secrets of State; for my Lord of Somerset, exer-
cising at that time by His Majesty’s special favour and trust
the office of Secretary, did not forbear to acquaint Overbury
with the King’s packets and despatches from all parts of
Spain, France, and the Low Countries; and this then not
by glimpses, or now and then rounding in the ear for a
favour, but in a settled manner; packets were sent, some-
times opened by my Lord, sometimes unbroken unto, Over-
bury, who perused them, copied them, registered them, made
table-talk of them, as they thought good. So I will under-
take the time was when Overbury knew more of the secrets
of State than the Council-table did. Nay, they were grown
to such inwardness, as they made a play of all the world
besides themselves, so as they had ciphers and jargons for
the King and Queen and great men of the realm; things
seldom used, but either by Princes to their confederates, or,
at the least, by such as practise and work against, or, at the
least, upon Princes. Dut, understand me, my Lord, I shall
not charge you with disloyalty at this day; and I lay this
for a foundation, that there was great communication of
secrets between you and Sir T'. Overbury, and that it had
relation to matters of State and the great causes of this
kingdom. But, my Lords, as it is a principle in nature that
the best things are in their corruption the worst, and the
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sweetest wine maketh the sourest vinegar, so it fell out
with them, that this excess, as I may say, of friendship,
ended in mortal hatred on my Lord of Semerset’s part. I
have heard my Lord Steward say sometimes in the Chan-
cery that frost and fraud end foul; and I may add a third,
and that is, the friendship of ill men, which is truly said to
be conspiracy and not friendship. For it fell out some
twelve months or more before Overbury’s imprisonment in
the Tower that the Earl of Somerset fell into an unlawful
love towards that unfortunate lady the Countess of Essex,
and to proceed to a marriage with her. This marriage and
purpose did Overbury mainly impugn, under pretence to do
the true part of a friend, for that he accounted her an un-
worthy woman ; but the truth was, Overbury, who (to
speak plainly) had little that was solid for religion or moral
virtue, but was wholly possessed with ambition and vain-
glory, was loth to have any partners in the favour of my
Lord of Somerset, and especially not any of the house of
the Howards, against whom he had always professed hatred
and opposition. And, my Lords, that this is no sinister
construction, will appear to you when you shall hear that
Overbury made his brags that he had won him the love of
the lady by his letters and industry; so far was he from
cases of conscience in this point. And certainly, my Lords,
howsoever the tragical misery of this poor gentleman, Over-
bury, might somewhat obliterate his faults, yet, because we
are not upon point of civility, but to discover the face of
truth, before the face of justice, for that it is material to
the true understanding of the state of this cause, Overbury
was naught and corrupt: the ballads must be mended for
that point. DBut to proceed: when Overbury saw that he
was like to be possessor of my Lord's grace, which he
had possessed so long, and by whose greatness he had pro-
mised himself to do wonders, and being a man of an un-
bounded and impudent spirit, he began not only to dissuade
but to deter him from the love of that lady; and, finding
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him fixed, thought to find a strong remedy; and, supposing
that he had my Lord’s head under his girdle, in respect of
communications of seerets of State, as he calls them himself
secrets of nature, therefore dealt violently with him, to
make him desist, with menaces of discovery and the like.
Hereupon grew two streams of hatred upon Overbury—the
oune from the lady, in respeet that he crossed her love and
abused her name (which are furies in women) ; the other of
amore deep nature from my Lord of Somerset himself, who
was afraid of Overbury's nature, and, if he did not break
from him and fly out, he would wind into him and trouble
his whole fortunes. I might add a third stream of the Earl
of Northampton’s ambition, who desired to be first in favour
with my Lord of Somerset, and knowing Overbury’s ma-
lice to himself and to his house, thought that man must
be removed and cut off: so as certainly it was resolved and
decreed that Overbury must die. That was too weak, and
they were so far from giving way to it, as they crossed it:
there rested but two ways of quarrel—assault and poison.
For that of assault, after some proposition and attempt,
they passed from it, as a thing too open, and subject to
more variety of shame. That of poison likewise was
an hazardous thing, and subject to many preventions
and caution, especially to such a working and jealous
brain as Overbury had, except he was first fast in their
hands; therefore the way was first to get him into a trap
and lay him up, and then they could not miss the mark.
And, therefore, in execution of this plot, it was concluded
that he should be designed to some honourable employment
in foreign parts, and should underhand by my Lord of So-
merset be encouraged to refuse it; and so upon contempt, he
should be laid prisoner in the Tower, and then they thought
he should be close enough, and death should be his bail.
Yet they were not at their end, for they considered that if
there were not a fit Lieutenant of the Tower for their pur-
pose, and likwise a fit Underkeeper for Overbury, first,
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they should meet with many impediments in the giving and
exhibiting of the poison; secondly, they should be exposed
to note and observation that might discover them; and,
thirdly, Overbury, in the mean time, might write clamorous
and furious letters to his friends, and so all might be disap-
pointed. And, therefore, the next link of the chain was to
displace the then Lieutenant Wade, and to place Elwes, a
principal abettor to the impoisonment; to displace Cary,
that was Underkeeper in Wade’s time, and to place Weston,
that was the actor in the impoisonment; and this was done
in such a while that it may appear to be done as it were in
a breath. Then when they had this poor gentleman in the
Tower, close prisoner, where he could not escape nor stir,
where he could not feed but by their hands, where he
could not speak nor write but through their trunks, then
was the time to act the last day of his tragedy. Then must
Franklin, the purveyor of the poisons, procure five, six,
seven several poisons, to be sure to hit his complexion.
Then must Mrs. Turner, the lay-mistress of the poisons,
advise what works at present, and what at distance. Then
must Weston be the tormentor, and chase him with poison
after poison—poison in salt-meats, poison in sweet-meats,
poison in medicines and vomits—until at last his body was
almost come by use of poisons to the state of Mithri-
dates’s body, by the use of treacle and preservatives, that the
force of the poisons was blunted upon him; Weston con-
fessing, when he was chid for not despatching him, that he
had given him enough to poison twenty men. And, lastly,
because all this asked time, courses were taken by Somerset
both to divert all the true means of Overbury’s delivery, and
to entertain him with continual letters, partly with hopes
and protestations for his delivery, and partly with other
fables and negotiations—somewhat like some kind of per-
sons which keep in a tale of fortune-telling, when they have
a felonious intent to pick pockets and purses. And this is
the true narration of this act which I have summarily recited.
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Now for the distribution of the proofs: there are four
heads to prove you guilty, whereof two are precedent to the
impoisonment, the third is present, and the fourth is following
or subsequent ; for it is in proofs, asit is in lights, there is a
direct light, and there is a reflection of light, and a double
light. The first head or proof is, that there was a root of
bitterness, a mortal malice or hatred, mixed with a deep
and bottomless mischief, that you had to Sir T. Overbury.
The second is, that you were the principal actor, and had
your hand in all those acts which did conduce to the im-
poisonment, and gave opportunity to effect it, without which
the impoisonment could never have been, and which could
seem to tend to no other end but to the impoisonment.
The third is, that your hand was in the very impoison-
ment itself, that you did direct poison, and that you
did deliver poison, and that you did continually harken
to the success of the impoisonment, and that you spur-
red it on, and called for despatch when you thought it
lingered. And, lastly, that you did all things after the im-
poisonment, which may detect a guilty conscience, for the
smothering of it, and the avoiding of punishment for it,
which can be but of three kinds. That you suppressed, as
much as in you was, testimony; that you did deface, destroy,
clip, and misdate all writings that might give light to the
impoisonment ; and you did fly to the altar of guiltiness,
which is a pardon of murder, and a pardon for yourself, and
not for yourself.

In this, my Lord, I convert my speech unto you, because
I would have you alter the points of your charge, and so
make your defence the better. And two of these heads I
have taken to myself, and left the other to the King's two
Serjeants. For the first main part, which is the mortal
malice coupled with fear that was in you to Sir T. Over-
bury, although you did palliate it with a great deal of
hypoerisy and dissimulation, even to the very end, I will
prove it, my Lord Steward, the root of his hate was that
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which cost many a man’s life, that is, fear of discovering
secrets; I say, of secrets of a dangerous and bigh nature :
wherein the course that I will hold shall be this. I will
show that a breach and malice was betwixt my Lord and
Overbury, and that it burst forth into violent threats and
menaces on both sides. Secondly, that these secrets were
not of a light, but of an high nature. I will give you
the elevation of the pole: they were such as my Lord of
Somerset had made a vow that Overbury should neither
live in court nor country ; that he had likewise opened him-
self so far, that * either he or himself must die for it:” and
of Overbury’s part, he had threatened my Lord,  that
whether he did live or die, my Lord’s shame should never
die,” but that * he would leave him the most odious man in
the world ;” and farther, that my Lord was like enough to
repent where Overbury wrote, which was in the Tower of
London—he was a prophet in that: so there is the highest
of the secret. Thirdly, I will shew you that all the King’s
business was, by my Lord, put into Overbury’s hands, so as
there is work emough for secrets whatsoever; they write
them, and, like Princes, they had their confederates, their
ciphers, and their jargons. And, lastly, I will show you that it
was but a toy to say the malice was only in respect that he
spake dishonourably of the lady, or for doubt of breaking the
marriage, for that Overbury was coadjutor to that love, and
the Lord of Somerset was as deep in speaking ill of the lady
as Overbury; and again, it was too late for that matter, for
the bargain of the match was then made and past; and if it
had been no more than to remove Overbury for disturbing
the match, it had been an easy matter to have landed over
Overbury, for which they had a fair way, but that would not
serve. And, lastly, * Periculum periculo vincitur;” to go
so far as an impoisonment, must have a deeper malice
than flashes, for the cause must have a proportion in the
effect.

For the next general head or proof, which consists in the
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acts preparatory, or middle acts, they are in eight several
points of the compass, as I may term them.

First, there were divers devices and projects to set Over-
bury’s head on work, to despatch him, and overthrow him,
plotted between the Countess of Essex, and the Earl of
Somerset, and the Earl of Northampton,.before they fell
upon the impoisonment; for always before men fix upon
a course of mischief, there will be some reflection; but die
he must one way or other. Secondly, that my Lord of
Somerset was principal practiser, I must speak it, in a
most perfidious manner to set a trap and train for Over-
bury, to get him into the Tower, without which they durst
not attempt the impoisonment. Thirdly, that the placing
of the Lieutenant Elwes, one of the impoisoners, was done
by my Lord of Somerset. Fourthly, that the placing of
Weston, the Underkeeper, who was the prineipal impoi-
soner, and displacing of Cary, and the doing all this within
the space of fifteen days after Overbury’s commitment, was
by the means and countenance of my Lord of Somerset ; and
these were the active instruments of the impoisonment, and
this was a business the lady’s power could not reach unto.
Fifthly, that because there must be a cause of this tragedy
to be acted, and chiefly because they would not have the
poisons work upon the sudden, and for that the strength of
Overbury’s nature, on the very custom of receiving the
poisons into his body, did overcome the poisons that they
wrought not so fast, therefore Overbury must be held in
the Tower, as well as he was laid in: and as my Lord of

Somerset got him into the trap, so he keeps him in,
and amuseth him with continual hope of liberty, but di-
verted all the true and effectual means of his liberty, and
makes light of his sickness and extremities. Sixthly, that
not only the plot of getting Overbury into the Tower, and
the devices to hold and keep him there, but the strange
manner of the close keeping of him, being in but for a con-
tempt, was by the device and means of my Lord of Somer-
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set, who denied his father to see him, denied hizs servants
that offered to be shut up close prisoners with him, and in
effect handled it so that he made him close prisoner to all
his friends, and exposed to all his enemies. Seventhly,
that all the advertisement the lady received from time
to time, from the Lieutenant or Weston, touching Over-
bury’s state of body and health, were ever sent nigh to
the Court, though it were in progress, and that from
my lady; such a thirst and listening he had to hear
that he was despatched. Lastly, that there was a con-
tinual negotiation to set Overbury’s head on work that
he should make some offer to clear the honour of
the lady, and that he should be a good instrument
towards her and her friends; all of which was but enter-
tainment; for your Lordship shall see divers of my Lord of
Northampton’s letters (whose hand was deep in this busi
ness), written, I must say, in dark words and clauses, that
there was one thing pretended and another thing intended ;
that there was a real charge, and somewhat not real—a
main drift and dissimulation. Nay, farther, there be some
passages which the Peers, in their wisdom, will discern to
point directly at the impoisonment.

And now for producing of my proofs, I will use this
course : those examinations that have been taken upon oath
shall be here read ; and the witnesses also I have caused to
be here, that they may be sworn, and to justify or deny what
they hear read, and to diminish or add to their examina-
tions; and besides that, my Lord of Somerset, and you my
Lords the Peers, may ask them what farther questions you
please.

H. Pavron, servant of Sir T. Overbury, now of his father,
examined before the Lord Chief Justice.

He saw a letter of his master’s, whose hand he knew, to
my Lord of Somerset, wherein were these words, * If I die,
my blood lie upon you” And in that or another letter

G
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there was this clause, ¢ My Lord, you are now as good as
your word, you have kept your vow to me.,” Moreover,
that in the privy gallery at Whitehall, my Lord of Somerset
coming late to his chamber, met there Sir T. Overbury.
¢ How now ?” said my Lord, “are you up yet ?” ¢ Nay,”
answered Sir T. Overbury, * what do you here at this time
of night? Will you never leave the company of that base
woman? And seeing you do so neglect my advice, I desire
that to-morrow morning we may part; and that you will let
me have that portion you know is due to me; and then I
will leave you free to yourself, to stand on your own legs.”
My Lord of Somerset answered, « His legs were strong
enough to bear himself,” and so departed in great dis-
pleasure. And to his certain knowledge they were never
perfectly reconciled again. And being asked how he heard
this discourse, he said, it was in the dead of the night,
and he, being in a room within the gallery, heard all that
passed.

H. Payton.—1 acknowledge every part of this examina-
tion to be true; and more, that my master being in the
Tower, he sent a letter by Weston to me, to carry to my
Lord; and withal to deliver my Lord this message, that
that powder he had sent him had made him very sick, and
given him in one night sixty stools, besides vomits.
This letter I carried to the Court, and delivered to Mr.
Pawlins to carry in to my Lord, who was then in his
chamber. My Lord presently came out, asked me how my
master did. I told him very sick, and withal this message
how the physic had wrought with him. My Lord smiled,
and cried ¢ Pish " and so turned him away.

L. Davrs, sometime servant of Sir T. Overbury, now of Sir
H. May; his examination before the Lord Coke.

Saith that he hath heard his master say, that he would
have gone ambassador, but that my Lord of Rochester dis-
suaded him. He hath seen some letters of Sir T. Over-
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bury’s, wherein he writ that the Lord of Rochester was
even with him ; but he thinks he (i. e. the Lord Rochester)
never saw those passages.

Lord of Somerset.—1 pray you, my Lords, note: he says,
I never saw those passages.

My, Attorney.—It is true; for those letters were lost,
but after found by him, who knew them to be his master
(Sir T. Overbury’s) hand.

Sir Thomas Overbury’s First Letter to my Lord Somerset.

“Is this the fruit of my care and love to you? De
these the fruits of common secrets, common dangers? As
a man you cannot suffer me to lie in this misery ; yet your
behaviour betrays you. All I entreat of you is, that you
will free me from this place, and that we may part friends.
Drive me not to extremities, lest I should say something
that you and I both repent. And I pray God that you may
not repent the omission of this my counsel in this place,
whence I now write this letter.”

Lord Wentworth.—How did you know these letters were
sent from him to my Lord of Somerset ?

Lord Coke.—They were found in a cabinet, among some
other things, left in trust by my Lord of Somerset with Sir
R. Cotton, and thus they were discovered: Sir R. Cotton,
fearing searches, delivers them to a friend of his in Holborn,
one Mrs. Farneforth ; she, to the intent they might be
safely kept, sent them to a merchant’s house in Cheapside,
where some nine months before she had lodged, and desired
that they might safely be kept for her, pretending they
were some writings that concerned her jointure. On St.
Thomas’s Day she herself comes to have them again, say-
ing she must carry them to her counsel to peruse. He
said, *“ If you will suffer me to open it before you, and
that there be nothing else, you shall have them.” But
she by no means would consent to the breaking of it open.
Then he answered, < It is a troublesome time; I will go

¢ 2
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to my Lord Chief Justice, and if he find no other writings
than such as concern you, you shall have them again.”
So coming to my chamber, and not finding me within, (for
I was gone to St. Paul's to the sermon,) he went to my
Lord Zouch, one of the appointed commissioners for this
cause ; who himself alone would not break it up, but came
to St. Paul’s to me, where in a by-room we broke it up,
and in it found these letters, and divers from my Lord
of Northampton, besides many other papers.

Lord Zouch.—1 afirm this relation of my Lord Coke’s to
be true.

Sir Thomas Overbury’s Second Letter to my Lord Somerset.

“ This comes under seal, and therefore shall be bold.
You told my brother Lidcote that unreverend style might
make you neglect me. With what face could you do this,
who know you owe me for all the fortune, wit, and under-
standing that you have ?” [Here were inserted some bor-
rowed names.]

Mr. Attorney.—Under these false names they meant
great persons—Julius, the King; Dominiec, my Lord of
Northampton ; Unclius, my Lord of Canterbury.

The rest c_af the Letter.

“And yet pretend the reason why you seek not my
liberty to be my unreverend style ; whilst, in the meantime,
you sacrifice me to your woman, still holding friendship
with those that brought me hither, You bade my brother
Lidcote keep my desire of liberty secret. Yet this shall
not serve your turn; for you and I, ere it be long, will
come to a publie trial of another nature—I upon the rack,
and you at your ease; and yet I must say nothing ! when
I heard (notwithstanding my misery) how you went to your
woman, curled your hair, preferred Gibbe into the bed-
chamber, and in the meantime send me nineteen projects
how I should cast about for my liberty; and give me a
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long account of the pains you have taken, and then go out
of town. I wonder to see how you should neglect him, to
whom such secrets of all kinds have passed ; and suffer my
mother and sisters to lie here in town, expecting my liberty ;
my brother Lidcote to be in a manner quite overthrown, in
respect of my imprisonment; and yet you stand stupid :
nor have neither servant nor friend suffered to come
to me. Well, all this vacation I have written the story
betwixt you and me. How I have lost my friends for
your sake ; what hazard I have run; what secrets have
passed betwixt us; how after you had won that woman by
my letters, and then you concealed all your after-proceed-
ings from me; and how upon this there came many breaches
betwixt us ; of the vow you made to be even with me, and
sending for me twice that day that I was caught in the trap,
persuading me that it was a plot of mine enemies to send
me beyond sea ; and urging me not to accept it, assuring
me to free me from any long trouble. On Tuesday I made
an end of this, and on Friday sent it to a friend of mine
under eight seals; and if you persist still to use me thus,
assure yourself it shall be published. Whether I live or
die, your shame shall never die, but ever remain to the
world, to make you the most odious man living.”

H. Payton and L. Davis.—We both, upon our oaths,
know this to be Sir T. Overbury’s hand.

Simcocks’ Examination before my Lord Coke, writ with
his own hand.

He says that Weston many times, when Sir T. Overbury
was in the Tower, told him that my Lord of Somerset
charged him to look to Overbury well ; for if ever he came
out, one of us two must die.

Lord of Somerset.—I would fain know whether Weston
were examined or no.

Lord Wentworth.—How long is it since this familiar
acquaintance betwixt Simcocks and Weston ?
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Simeocks.—He and 1 were of ancient and familiar ac-
quaintance long since.

Mr. Attorney.—Weston had continually access to my
Lord, had rewards from him. My Lord charged him to
look to Overbury well. It could not be his marriage that
made him so much fear; but what the secrets were that
caused it, it is not the work of this day. Now to show that
the greatest matters of state were communicated to him,
read Davis.

L. Davis examined.—There was a packet of letters and
sealed, which, as he takes, came from Sir J. Digby, directed
to the King; and his master (Sir T. Overbury) opened it,
took brief notes for my Lord of Somerset, and sealing it
again, sent both the notes and packet to him. Another of
this he saw his master have at Newmarket from Sir Thomas
Edmundes to the King, out of which, after he had taken
extracts, he sealed it up again, and sent both back by this
examinant to my Lord Somerset.

My, Attorney.—I1 will not now, my Lords, endeavour
to press the greatness of this offence. But I urge it thus,
that you may see there were no mean secrets betwixt my
Lord and Sir T. Overbury, that might rather cause him to
fear him than the hindrance of his marriage: if that had
been it alone, his going beyond sea would have served the
turn.

Lord of Somerset examined, says, that amongst many
other characters for names that passed between Sir T.
Overbury and him, Simonist was for Sir H. Nevil, Wolfy
for the now Lord Treasurer, Ductius for my Lord of
Canterbury.

Mpr. Attorney.—In good faith these two made plays of all
the world besides themselves; but though it were a play
then, 1t hath pmved tragical since.

A Letter of my Lord of Northampton to my Lord of Somerset.

“ Now, all is concluded about the form of the non-altity,
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I doubt not but God will bless the next bargain. I hope
hereafter to find better pen and ink in this lady’s chamber.
Be still happy.” Underneath subseribed ¢ H. Northamp-
ton,” and I am witness to this bargain, Fra. Howard.”

This letter was shewed my Lord of Somerset, and he
confessed the hand.

Mr. Attorney.—For the second branch that I mean to
follow, and that is, that you used the means to expose him
to the Tower, and there to keep him close prisoner. It is
a chain of eight links, and shall be shewed you upon eight
points of the compass. But before we come to these, it is
to be considered, that, as no consultation is ripe in an
hour, so no more was there; for they purposed at first to
have taken away his life by assault. And Franklin tells
you the cause of this malice.

Frankrin examined before my Lord Coke, but not upon
oath.
He saith, that my Lady of Somerset said the cause of this
hatred of Sir T. Overbury was, that he would pry so far into
my Lord of Somerset that he would put him down.

Sir D. Woobes examined before Lord Coke.

He saith, my Lady Somerset knowing there was some
discontent betwixt Overbury and him, in respect of a suit
that he crossed him in, told him that if he would kill Sir T.
Overbury he should have 10007, and besides she would
make his greatest enemy to become his greatest friend;
and he knew no enemy he had in Court but my Lord of
Rochester. e answered, that if my Lord of Rochester
would give him his hand, or but pass his word, if he did 1t,
that he should escape and have his pardon, he would do it.
Upon this she paused, and desired some time to give her
answer; and when he came again to her she told him that
could not be ; but promised all favour possible unto him, and
warranted him to go on upon her life.
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Lord of Somerset examined.—Saith, it was once resolved
somebody in Court should fall out with Overbury, and offer
him some affront; but that was not followed.

Mpr. Attorney.—Note, my Lords, he does not say it was
disliked. And now to the puddle of blood; the first link
of which is, that the means to entrap Overbury for the
Tower was by the means of my Lord of Somerset.

Sir DupLey Dicas sworn.

Sir T'. Overbury once told me that he went to undertake
the employment offered him to go beyond sea; but after-
wards he sent me word by Sir R. Mansel that he had
changed his mind. But Sir R. Mansel told me farther, that
he saw a letter from the Lord of Somerset to Overbury that
dissuaded him from that course. Seeing Mr. Attorney hath
called me so far out of the country for this small testimony,
I wish Sir R. Mansel were here to justify it.

My Lord of Somerset's Declaration in writing to the King.

“ Being told by my Lord Chief Justice that I was indicted,
and was shortly to expect my arraignment, I did not then
believe him, for I did not look for that way. Your Majesty
hath three kingdoms wherein to exercise the prerogative of
your power, and but few that taste of the first of your
favours, in which number I did think myself, if not the
first, yet inferior to very few. And having committed no
offence against your person nor the state, I hope your
Majesty will not for this bring me to a publie trial, which
for my reputation’s cause I humbly desire to avoid. Grace
truly given may be a benefit ; for it is not enough to give life
and not to save reputation. But if I must come to my trial,
knowing the presumptions may be strong against me in
respect I consented to and endeavoured the imprisonment
of Sir T. Overbury (though I designed it for his reforma-
tion, not his ruin), I therefore desire your Majesty’s mercy,
and that you will be pleased to give me leave to dispose of
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my lands and goods to my wife and child, and graciously
to pardon her, having confessed the fact. For myself, being
uncertain how I shall be judged upon presumptions, I
humbly desire that in the meantime you will be pleased
to give my Lord Hays and Sir Robert Carr leave to come
to me.

Mr. Attorney.—The second link is, how that Elwes came
to be Lieutenant of the Tower by your means, and yet that
must have a colour; my Lord of Shrewsbury and Lord
Chamberlain must prefer him to you as their friend, though
it was resolved before he should have the place.

Sir J. Ehoes examined, butnot on oath.—He- saith, Sir
T. Monson told him that Wade was to be removed, and
that if he succeeded Sir W. Wade he must bleed, that is, give
2000L. And ten days after Wade was removed he came
into the place, and paid 1400L of the money at his uncle
(Alderman Elwes’s) house to Dr. Campian.

My, Attorney.—You may see they had ciphers for money.
He must bleed! A strange presage! And as it is im-
possible to serve God and Mammon, so in that kind it is
hard to serve a King.

Sir Thomas Monson examined, but not on oath.—Saith,
my Lord of Northampton, upon the digplacing of Wade,
moved the King for Sir J. Elwes; and that he directed Sir J.
Elwes to go to the Lords of Shrewsbury and Pembroke
to move my Lord of Somerset to speak for him to the
King.

Sir Jervis Elwes’s examination.—When it was resolved
Wade should be removed, and he to succeed him, then
he was advised to desire my Lord of Somerset to move for
him, which he did accordingly ; but took that only to be
but for a colour, because it was resolved before.

My, Attorney.—Now the third link concerns the placing
of Weston for his keeper.

Sir Thomas Monson examined.—Saith he recommended
Weston to the service of Sir J. Elwes, and to keep Sir T.
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Overbury, upon the Countess of Somerset’s entreaty; and
farther saith that my Lord of Northampton was acquainted
with the placing of him,

R. Weston examined.—My Lord and Lady Somerset
gave good words of him to the Lieutenant.

Lord of Somerset examined.—He denies the knowledge
of Weston, either before his coming into the Tower or
since.

Simeocks examined.—Weston, during the time Sir T.
Overbury was in his keeping, came often to my Lord, had
much money of him, and wondered Sir T. Overbury had so
good an opinion of my Lord; and thought he had not
so much wit as the world esteemed, for there was no man
hindered his liberty but he; and whenever he came to my
Lord he might use such means as Rawlins his man must
not know.

[In this interim a scaffold broke, and there was a great
noise and confusion; but after silence was proclaimed, all
hushed and quiet.]

M. Attorney.—All the confessions of Weston were taken
before conviction; and these two last witnesses are merely
to his denying the knowledge of Weston. Now for the
fourth link, which is the placing and displacing officers.

Sir Jervis Elwes examined.—Saith, that Overbury was
committed April 80th, and May 6th himself came to be
Lieutenant of the Tower; and that Weston was preferred
to be Sir T. Overbury’s keeper May 7th ; and that all this
time he served he never had wages from him.

Myr. Attorney.—Now the fifth link or point of the com-
pass I promised to show you was, that this must not be done
suddenly, but by degrees; and so he must be poisoned lei-
surely, to avoid suspicion. And in the mean space you
entertained his father and mother with frivolous hopes; and
yet indeed hindered and made opposition (but underhand)
to all the means that were used for his delivery.

My, Overburyy the father, sworn.—After my son was com-
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mitted I heard that he was very sick. I went to the Ceurt
and delivered a petition to the King; the effect whereof
was, that in respect of my son’s sickness some physicians
might have access unto him. The King answered that his
own physician should go to him ; and then instantly sent
him word by Sir W. Button that his physician should pre-
sently go. Upon this I only addressed myself to my Lord
of Somerset, and none else, who said my son should be
presently delivered, but dissuaded me from preferring any
more petitions to the King; which notwithstanding I (see-
ing his freedom still delayed) did deliver a petition to the
King to that purpose, who said I should have a present
answer. And my Lord of Somerset told me he should be
suddenly relieved ; but with this, that neither I nor my wife
must press to see him, because that might protract his de-
livery ; nor deliver any more petitions to the King, because
that might stir his enemies up against him. And then he
wrote a letter to my wife, to dissuade her from any longer
stay in London.

My Lord of Somerset’s Letter to Mrs. Overbury.

¢ Mrs. Overbury,—Your stay here in town can nothing
avail your son’s delivery; therefore I would advise you to
retire into the country, and doubt not before your coming
home you shall hear he is a freeman.”

Mr. Overbury.—Then after my son’s death he writ
another letter to me.

My Lord of Somerset’s Letter to Mr. Overbury.

“Sir,—Your son’s love to me got him the malice of
many, and they cast those knots on his fortune that have
cost him his life: so, in a kind, there is none guilty of his
death but I; and you can have no more cause to commise-
rate the death of a son than I of a friend. But though he
be dead you shall find me as ready as ever I was to do all
the courtesies that possibly I can to you and your wife, or
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your children. In the meantime I desire pardon from you
and your wife for your lost son, though I esteem my loss
the greater. And for his brother that is in France, I desire
his return that he may succeed his brother in my love.”

My, Attorney.— By this you see my Lord’s dissimulation.
And I think he was a piece of a lawyer, by his insinuating
with his next kindred for fear of appeals. Now to come to
the sixth link, which shows how light my Lord of Somerset
made both of Sir T. Overbury’s fortunes and sickness. Read
Simeocks.

Simeocks examined.—Saith that Weston told him he won-
dered Sir T. Overbury should have so great confidene
in my Lord of Somerset, and think that he loved him so
well; for he knew that he could not abide him, and thought
of nothing less than his liberty.

Sir John Lideote sworn.—Saith, he desired my Lord of
Somerset that either he or Sir R. Killigrew might have
leave to see Sir Thomas Overbury in his sickness, which
my Lord obtained from the King. And so they had a
warrant from my Lord of Northampton and some other
Counsellors to see him; and found him very sick in his bed,
his hand dry, his speech hollow, And at this time he
desired me to write his will ; I proposed to come to him the
next day. Now being ready to depart, the Lieutenant going
out before, Overbury asked me softly this question, whether
Somerset juggled with him or not? Butl then told him,
as I believed, that I thought not. But the Lieutenant
looking back, and perceiving that some whispering had
passed, swore that I had done more than I could justify.
But afterwards, coming to press my Lord of Somerset
about Sir T. Overbury, I perceived he dealt not plainly
with him. And once speaking with my Lord about him, he
gave a counterfeit sigh, (as this deponent conceived,) for at
that instant he smiled in my face.

Mr. Attorney.—'The seventh link is to show you the
manner of is geeping, which was close prisoner in the
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Tower, his offence being only a contempt; and who was
the author of this. Read Sir Thomas Monson.

Sir Thomas Monson examined, but not upon oath.—Saith,
my Lord of Northampton and my Lord of Somerset gave
directions to the Lieutenant of the Tower to keep him close
prisoner.

L. Davis examined,—Saith, that he was a suitor to
my Lord of Somerset, that he might wait upon his master
Sir T. Overbury in the Tower, though he were shut up
with him. But my Lord answered, he shortly purposed to
procure his total liberty, and this might hinder it.

Mr. Attorney.—Now the eighth and last link is, in the
interim that Overbury in the Tower was plied with poisons,
my Lord thirsted after the news, to know what became of
him, and continual posts went between him and my lady ;
and all this while bore him in hand with other pretences.

Franklin (but not upon oath).—Saith, that being with my
Lady Essex, she told him that she had that day received a
letter from my Lord of Rochester, wherein he writ, that if
Weston did not presently dispatch, Sir T. Overbury would
be out.

Sir Jervis Elwoes examined,—Saith, he received divers
letters from my Lady IEssex, wherein she desired to know
how Overbury did, that she might certify to the Court.

Lord of Somerset examined.—Saith, that there passed
many letters betwixt my lady and him, but not concerning
Overbury. But then desired that this point might be
altered ; for it might be that some letters concerning Over-
bury might have then passed betwixt them.

Mpyr. Attorney.—My Lord knew not whether any of these
letters were extant, and therefore desired that this might be
altered.

Loubell, an apothecary, a Frenchman.—Saith, that coming
to my Lord of Somerset, he asked him of Overbury, and
how he did ? and he said, *I1l.” Another time also he sent
for him to inquire about Overbury ; and then he answered
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him, that he wasill, but hoped he might recover. “What!”
says my Lord, “do you think he would recover if he were at
liberty?” And he answered, “Yes.” Again my Lord sent
for him a third time; and carrying him into the gallery at
Whitehall, asked him how Overbury did. He answered,
he was very sick, and farther added, he found him ill before
the 25th of June, that he came to him.

Lord of Somerset examined.—Denies that ever he saw
Loubell but once at Theobalds.

Mr. Attorney.—Here again you see my Lord falsified ;
but it seems, imagining or not knowing that Loubell could
say more against him than he hath done, he denied the
knowledge of him, as he did of Weston.

Lord Coke.—It was doubted Loubell might be a delin-
quent ; and therefore I durst not examine him upon oath,
no more than I did Franklin, But when in their testimony
they accuse themselves, it is as strong as if upon oath.

Mr. Attorney.—Now in respect Overbury had a working
brain, my Lord of Northampton must in show negotiate
about his delivery, and the terms of his coming out, whilst
they intended his poisoning: that was real, and the other
but in pretence,

My Lord of Northampton's First Letter to my Lord
of Somerset.

“In this business concerning Overbury there must be a
main drift, and a real charge: you may imagine the
meaning.”

My Lord of Northamptow's Second Letter to my Lord
of Semerset,

“] yesterday spent two hours in prompting the Lieu-
tenant, with as great caution as I could, and find him to be
very perfect in his part. And I long exceedingly to hear
his report of this adventure.”



OF POISONING. 095

My Lord of Novthampton’s Third Letter to my Lord
of Somerset.

“ You need not use many instruments, so long as I am
in town, with the Lieutenant.”

My Lord of Northampton's Fourth Letter to my Lord
of Somerset.

“] cannot deliver with what caution and discretion the
Lieutenant hath undertaken Overbury. DBut for his con-
clusion, I do and ever will love him the better ; which was
this, that either Overbury shall recover, and do good offices
betwixt my Lord of Suffolk and you, which if he do not,
you shall have reason to count him a knave; or else, that
he shall not recover at all, which he thinks the most sure
and happy change of all; for he finds sometimes from
Overbury many flashes of a strong affection to some ene-
mies of his.”

Lord of Somerset.—I acknowledge these letters to be my
Lord of Northampton’s; and all those that I sent to him
were delivered me after his death by Sir R. Cotton: all
which the evening before my commitment to the Dean of
Westminster’s, I burnt.

M. Attorney—These letters of Northampton were found
in the box Sir R. Cotton gave Mrs. Farnforth. And here
my part ends, and that that rests behind I leave to the two
Serjeants.

Lord High Steward.—My Lord, you have heard what
hath been urged against you, and may imagine that there
rests much behind, and therefore you had best confess the
truth; otherwise you will but more and more wind in your-
self.

Lord of Somerset.—My Lord, I came with a resolution
to defend myself.

After this my Lord High Steward and the rest of the
Lords retired themselves.
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Serjeant Montague.—May it please your Grace, my Lord
High Steward of England, it falls to my part to discover
those seerets that were concurrent and present with the
murder of Sir T. Overbury. And there be three things
that make evidently that my Lord of Somerset was the
principal procurer: 1. A powder that was sent Sir T.
from your own hand, which was poison and taken by him ;
2. Poison in tarts, which you occasioned to be sent; 3.
That you thirsted after the success, and wondered that he
was no sooner dispatched. How the first general light of
this poisoning came out, Mr. Attorney yesterday excel-
lently observed that it was by a compliment; so now I
shall show how out of the compunction of an offender’s
heart these came to be discovered. Franklin confesses
the poisons he bought for this purpose, and the trial that
he made of them before they were sent. And 1. For the
powder, it was sent in a letter written with my Lord’s own
hand to Overbury. And you writ that it would make him
a little sick, (which it did in a high degree ;) and that upon
this you would take ocecasion to speak for him to the King.
And this letter, with the powder, you sent to him by
Davis; and the powder was poison. 2. For the poisoned
tarts: at first you sent them good, to disguise the bad ; but
after came the poisoned tarts which you sent him. And to
make this appear that they came from you, continual posts
ran between you and my Lady; and she writes to the
Lieutenant, “I was bid to tell you, that in the tarts and
jellies there are letfers ; but in the wine none. And of that
you may take yourself, and give your wife and children;
but of the other, not. Give him these tarts and jelly this
night, and all shall be well.” And it appears that the
letters did signify poison. 3. The third charge that I lay
upon you, is, that you writ to my Lady that you wondered
these things were not dispatched. She presently sent for
Franklin, and shewed him your letters; which he read, and
remembers the words. She then also sent for Weston to
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despatch him quickly ; who answered, that he had already
given him as much as would poison twenty men. And in
all these things, my Lord, I shall prove you as guilty as
any whosoever hath been formerly arraigned ; and Weston,
upon his arraignment, affirmed all these things to be true.
Now to the proof. He sends a petition to the Lord Coke, to
desire to speak with him, the very night before Elwes's
arraignment, he knowing nothing of it; and says that
his conscience troubles him so that he cannot sleep, and
therefore desires to reveal something to him; and that
until he had done it, he could never be at quiet.

Franklin examined.—Mrs. Turner desired him to buy
some of the strongest poisons he could get; which he did,
and brought them to Mrs. Turner and my Lady, and at
that time they both swore him to secrecy. And afterwards
he perceived that these poisons were sent to the Tower;
and amongst the rest a kind of white powder called arsenie,
which she told him was sent Overbury in a letter; and
after showed him and told him of many more poisons that
were sent and to be sent by Weston to Overbury. And those
poisons which my Lady showed him were wrapped in a
paper written with a Roman hand. And they tried some of
the poisons upon a cat or a dog, which was wonderfully tor-
mented and died.

Weston examined.— My Lady told him that he should be
well rewarded ; but before she could procure that, the fact
must be done ; and that he had already given him as many
poisons as would poison twelve men.

Lord of Somerset examined.—Saith, that bhe caused a
vomit to be sent him at his own request, which was a
white powder; and it was the same that he had had before
of Sir R. Killegrew, and sent by Rawlins; and it may be
that this second sent by Davis was in a letter.

L. Davis examined.—Saith, that three weeks after Sir
Jervis Elwes came to be Lieutenant of the Tower, my Lord
sent, in a letter by him, a white powder to Sir T. Overbury;

H
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and that it would make him a little sick. so he might have
the better opportunity to speak for him to the King ; and he
saw this letter. Next day Weston told him how sick Over-
bury had been, and showed him what loathsome stuff he had
vomited, which he would have had to have carried to my
Lord Somerset ; but Weston would not let him, saying, it
was an unfit sight to show him.

H. Payton examined.—Saith, that this powder gave Sir
Thomas fifty or sixty stools and vomits for four or five
days.

Serjeant Montague.—Four several juries have found that
this powder was poison, and of this poison Sir T. Overbury
died. Now for the proof of the poisoned tarts..

Lady of Somerset examined.—She saith she knoweth of
no tarts were sent Sir T. Overbury, but either from herself
or my Lord.

Sir Jervis Elwes examined.—Saith, by # letters” my Lady
meant poison; but the word was then used to clear his
eyes.

The Lady of Somerset’'s Letter to Sir Jervis Ehces.

“ ] was bid to bid you say that these tarts came not from
me ; and again, I was bid to tell you that you must take
heed of the tarts, because there be letters in them, and
therefore neither give your wife nor children of them, but of
the wine you may, for there are no letters in it. Sir T
Monson will come from the Court this day, and then we
shall have other news.” |

Lady of Somerset examined .—Saith, that by ¢ letters” she
meant poison.

Serjeant Montague.—Now for my Lord’s haste to spur
this on (and here I end). Read Franklin's examination.

Franklin examined.—Saith, in a letter which my Lady
told him was sent her from my Lord, there were these
words : ¢ that he wondered things were not yet de-
spatched ;" and that, he thinks, was meant about Over-
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bury, by reason of her then speeches to him, and present
sending for Weston.

Serjeant Crew.—My part is now to discover those acts
that succeeded the fact, and then my Lord begins to sew
fig-leaves: 1. Practices to suppress all testimonies. 2.
To surprise all letters. 3. To get a pardon, and desires a
pattern of the most large pardon. Now for your practice to
suppress the testimony of Franklin. You come from Court
and tell my Lady that Weston was apprehended ; then Mus.
Turner sends to I'ranklin to come to my Lady at one
o'clock at night. Then my Lady tells him that Weston had
confessed all, and that we shall all be hanged; and at that
time did again give him another oath for seerecy. And
during this dialogue she went into an inner room to speak
with one, whom he took to be my Lord of Somerset: when
she came out, then she instructs Franklin what to say if he
were examined, but by no means to confess the knowledge
of her or of Mrs. Turner: that the Lords will promise him,
upon his confession, hope of a pardon, but that by no means
he should believe their fair words; for if he did, then they
should all be hanged. Now for the course you took in sup-
pressing of letters. Lawrence Davis, after his master’s death,
made suit to serve my Lord, then his suit was rejected; but
last summer, fearing this might break out, sends Rawlins to
him, proffers him all courtesy, and desires that he would
send to him all those letters and copies of letters which had
passed between Sir T. Overbury and him. Davis did so;
and upon this my Lord gave him 30/ After Weston and
Mrs. Turner were committed there was a trunk wherein
were many letters: this trunk stood at the house of Wes-
ton's son’s master. For this trunk my Lord (after he was
commanded to forbear the Court) makes a warrant fo the
constable to break it open, and to send unto him those
bundles of writings that were in it; pretending they were
certain bonds and writings belonging to Mrs. Hide, a sister

of Mrs. Turner’s. According to this direction those letters
H 2
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that were in the trunk were brought unto him. Now for
those letters that passed betwixt my Lord of Northampton
and you: thirty of those you had sent him were delivered
after his death by Sir R. Cotton ; and all these the night
before your commitment to the Dean of Westminster you
burnt. For those letters of Overbury’s that you had, Sir R.
Cotton advised you not to burn, but keep them; and all of
them being without dates, Cotton told you there might be
such dates given them as would be much to your advantage;
s0 you gave him order for that purpose, to give dates to
those letters. According to your directions he did so; but
not till after Weston's arraignment ; and then understanding
at what time the poisons in the indictment were said to be
delivered, he dated some of them with a purpose to cross the
indictment ; and some of the letters he razes, some pastes,
some pares, as they were advantageous or disadvantageous
to him ; and all this to obscure the fact. My next aggrava-
tion is, that my Lord went about to get a pardon; and that
precedents should be sought of the largest that ever were
granted, and they were brought him. Why should he seek
this, but to be free from this murder? And in the prece-
dent of Henry VIIL’s pardon to Cardinal Wolsey, after
many offences were forgiven, both in the beginning and end-
ing, then in the midst come in all treasons and murders.
Lastly, now I urge this declaration you sent to the King .
wherein you seem to doubt yourself, because that you endea-
voured and consented to the punishment of Sir T. Overbury;
and in respect you had formerly been so much in the King's
favour, thought you might expect mercy; and seeing you
had never done any offence against the King nor the State,
hoped that you should never be called in question for this;
but if you should, then you implored grace for your wife;
but you never sought a pardon for her as you did for your-
self. And then, lastly, you desire to have leave to dispose
of your lands to your wife and child. Now, for the proof
of all this that I have said. First read Franklin, for the sup-
pression of his testimony.
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Franklin's examination.—When my Lord of Somerset
came to town, after Weston's apprehension, he (Franklin)
was sent for to the Cockpit; and there my Lady swore him
again to secrecy, told him Weston was taken, and that it
was likely he should be so shortly, and that they should all
be hanged. Then retiring into an inner room, to speak with
one, (whom he verily believes to be my Lord of Somerset,)
she came again and told him that the Lords, if they examined
him, would put him in hope of a pardon upon confession ;
“but,” said she, * believe them not; for when they have
got out of you what they would, we shall all be hanged.”
“ Nay,” saith Mrs. Turner, “madam, I will not be hanged
for you both.”

Mary Erwin’s Examination (not upon oath), Mrs. Turner’s
maid.

Mrs. Turner sent her for Franklin, to bring him to the
Cockpit at ten o'clock at night; and is sure that night my
Lord of Somerset came from Court, and was at the Cockpit
when she came,

Lady of Somerset examined.—She confesseth all that
I'ranklin said concerning her discourse with him; and that
my Lord was with her that night in the Cockpit.

Myr. Serjeant Crew,—Next follows the proof for surprising
letters.

L. Davis examined.—Saith, that in summer last my Lord
sent Rawlins to him, to desire that if he had any letters,
either from my Lord to Sir Thomas, or from him to my
Lord, that he would send them by him, which he did ; and
for this my Lord did afterwards send him by Rawlins 30L

GeorcE Errar (the Constable’s) Examination.

Saith, that Poulter, a messenger, brought him a warrant
from my Lord of Somerset to break open and search a house
for certain writings which were pretended to be one Mrs.
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Hide’s, a sister of Mrs. Turner's ; and that he shewed him
a part of the warrant only, but not all; so that for that
cause he would not execute it. Whereupon Poulter got
smiths himself to break open the house and doors, and
found in the cellar a box and bag of writings, where he
saw the name of Mrs. Turner; and those were carried to
my Lord.

Lord of Somerset.—TFor these letters Sir R. Cotton de-
livered them me back after my Lord of Northampton’s death ;
and concerning the dates, you need not trouble yourself, for
it now grows late, and I shall have very little time to answer
for myself. I confess Sir R. Cotton delivered me back those
letters I had sent my Lord of Northampton, and that I
burnt them; and that some parts were cut off as im-
pertinent.

Sir R. Cotfon examined.—Saith, my Lord delivered into
his hands many of Sir T. Overbury’s letters; and that he
cut and dated them by my Lord’s direction; and that he
put in dates the next day to some of the letters after Wes-
ton's arraignment.

My. Serjeant Crew.—1 desire my Lord will be pleased to
look upon this book of Overbury’s letters. And now for the
copy of the largest pardon.

Sir R. Cotton.—Saith, that, at my Lord of Somerset’s
entreaty, a little before Michaelmas last, he got him a
draught of the largest pardon, and the precedent was of
one that King Henry VIII. granted to Cardinal Wolsey ;
and if he desired such a one, I told him the best way was to
follow precedents. The pardon was read, wherein, amongst
other offences, before and after, of small account, treason
and murder be foisted in,

M. Serjeant Crew.—And this was it that made Weston
fear that the net was for the little fishes, and that the great
ones could break through.

Alderman Bowles examined.—Saith, that after he had
persuaded Weston from standing mute, he told him that he
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feared the net was laid for the little fishes, and that the
great ones would break through.

M. Serjeant Crew.—The last thing I urge is my Lord’s
declaration to the King, which I desire should be read.—
The same that were noted before, after he understood by
my Lord Coke that he was to be arraigned, &e.

Mpr. Attorney—You see, my Lords, in this declaration
of my Lord Somerset there is a brink of confession; I
would to God it had a bottom! He urges that in respect
he hath formerly been so great in the King’s favour, and
had never committed any treason, neither against his per-
son nor state, that he should never have been ecalled to
an account for this fault, though he had been guilty. That
grace timely given is a benefit; and that it is not only
enough to give life, but to save reputation. DBut if he
must be urged, then he desires his wife might be pardoned,
having confessed the fact. And that if he must be put
upon the hazard of a trial, the King will before give him
leave to dispose of his lands and goods to the use of his
wife and child; and that in the meantime he will give my
Lord Hay and Sir R. Carr leave to come to him.

Mr. Serjeant Crew.—This declaration is an implicative
confession.

Mr. Attorney.—1 think there is none here but wonders,
seeing that all poisons be works of darkness, how this
should so clearly appear. DBut it seems, his greatness In
fortune caused this grossness in offending.

Lord High Steward—My Lord of Somerset hath be-
haved himself modestly in the hearing; and only this,
(before you speak for yourself,) by way of advice, I will say
unto you, in giving you two examples: your wife, that
yesterday confessed the fact, and there is great hope of the
King’s merey, if you now mar not that which she made.
On the contrary, Byron, who, when the King of I'rance
used all the means he possibly could to bring him to the
acknowledgment of his offence, which if he had done, there
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was no question to be made of the King’s grace. And I
think there never was, nor is, a more gracious and merciful
King than our master. DBut Byron still persisting in the
denial of his fact, you know his end.

Lord of Somerset.—] am confident in mine own cause,
and am come hither to defend it. And in respect the
King’s counsel have been so long in speaking against me,
that neither my memory nor notes will give me leave to
answer every particular in order, I will begin with some of
the last things that they seemed most to urge against me,
and so answer the rest that I think do anything at all
touch me. For the powder that was sent Overbury to
make him sick, that so I might have the better occasion to
speak for him to the King for that purpose, he himself
desired it, and upon his letter I sent it. And though it be
true that I consented to his imprisonment, to the end he
should make no impediment in my marriage ; yet I had a
care of his lodgings, that they should be where he might
have the best air, and windows both to the water and
within the Tower, so that he might have liberty to speak
with whom he would. So you see it was against my inten-
tion to have him close prisoner. Whereas the breach of
friendship between Overbury and me is used for an aggra-
vation against me, it is no great wonder for friends some-
times to fall out, and .least of all with him : for I think he
had never a friend in his life that he would not sometimes
fall out with, and give offence unto. And this they termed
insolence in him, but I give it a better name. For the
great trust and communication of secrets between Overbury
and me, and for the extracts that he took of ambassadors’
letters, I confess this; I knew his ability, and what I did
was by the King's commission. For other secrets, there
were never any betwixt us. And for his fashion of braving
both in words and writing, there was none that knew it
better, nor feared it less than myself. At that time he was
in disgrace with the Queen, and for that cause was enforced
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for a time to absent himself from court, and this was for
some particular miscarriage of his towards her Majesty ;
and though I laboured his reconcilement and return, yet he
with main violent terms laid the cause of his disgrace upon
me. And another time my Lord of Salisbury sent for him,
and told him, that, if he would depend upon his favour,
he would presently help him with a suit that should benefit
him 20007, which presently Overbury, coming to me, told
me of: to which I answered, he did not need to rely upon
anybody but me; and that, if he would, he might command
my purse, and presently have more than that; and so he
had. And yet afterwards, upon some causeless discontent,
in a great passion, he said, that his love to me had put him
out of my Lord of Salisbury’s favour, and made him lose
2000!. Whereas it was urged that I caused him to refuse the
employment that was imposed upon him; 1t is not so, for I
was very willing he should have undertaken it, but he not.
My Lord of Canterbury moved him to it, but not without
my privity ; for I should have been glad to have removed
him, both in respect of my marriage and his insolence. But
Overbury came to me, and said, “I will tell Sir Dudley
Diggs I will undertake this embassage, that he may so
return answer to my Lord of Canterbury; but then you
must write to me not to do so, and so take it upon you.”
Whereas it is pretended that I should cause poisoned tarts
to be sent him to the Tower; my wife in her confession
gaith, that there were none sent but either by me or her;
and some were wholesome, andsome mnot: then it must
needs follow, that the good ones were those which I sent,
and the bad hers,

Lord Lisle.—If you had sent him good tarts, you should
have seen them conveyed by a trusty messenger.

Lord Compton.— My Lady, in her letter to the Lieutenant,
writes, I was bid to bid you do this.” Who should bid her?

Mpr. Serjeant Montague.—The continual letters between
my Lord and her argues that.
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Lord of Somerset.—If Franklin knew me so well, and that
I was privy to the plot, why should then my wife and I, (as he
pretends,) when he was there, speak so closely, and always
out of his hearing and sight? But for Overbury, my
furthest intent in his imprisonment was, that he should be
no impediment to my marriage; and this I communicated
to my Lord of Northampton and Elwes.

Serjeant Montague—You could not couple yourself worse
than with them two.

Lord of Somerset.—Whereas Simcocks says, from the rela-
tion of Weston, that he so often came to me; I protest 1
never saw him till after Overbury’s death, and then Rawlins
brought him to me.

Serjeant Crew.— Sir Jervis Elwes in his examination saith,
that Weston many times told him, that my Lord of Somer-
set many times sent for him. And for this purpose you
shall have Weston’s examination.

Weston's examination.—Saith, that my Lord of Somerset
many times sent him directions, before Overbury’s going to
the Tower, to appoint meetings betwixt him and my Lady.

Lord of Somerset.—This may hold, and yet that I never
spake to him; so for those messages he spoke of, he might re-
celve directions from me by a third person. And for that which
Payton alleges about the powder which I sent, and made
Sir I. Overbury so sick, that powder I sent was one of
them which I received from Sir R. Killegrew.

Serjeant Crew.—But this, my Lord, was none of the pow-
ders you received from Sir R. Killegrew, for you had three
from him. The first was lost; the second you sent him by
Rawlins; and the third yourself took at Buly. Now a
fourth, which was sent by Davis, was that that made him so
sick and gave him so many stools; and that was poison, and
sent three weeks after that that Rawlins earried.

Sir B. Killegrew.—Saith, that my Lord desired him to
give him powders, which he himself sometimes used to take
for a vomit; but he thought it had been only for himself,



2

OF POISONING. 107

not that he had had a purpose to send it to Sir T. Overbury ;
and that my Lord never had of this powder of him but
thrice.

Mpy. Rawlins examined.— Saith, that the first vomit Sir R.
Killegrew gave my Lord was laid upon a tester of a bed,
and lost ; and that then upon that he got another, which my
Lord sent to Sir T. Overbury by him; and afterwards a
third, which my Lord took at Buly; but he never heard
that Sir T. Overbury desired my Lord to send him any.

Franklin examined.—Saith, that he provided a white pow-
der, which was poison, for my Lady called it arsenic; which,
as my Lady did afterwards tell him, was sent to Sir T. Over-
bury in a letter.

Lord of Somerset.—I donot think youcan take Franklin for
a good witness. Now for the antedates, which are used as a
circumstance against me: Sir R. Cotton moved me to it,
saying, that the dates might prove useful to me at this time.
Whereas my Lord of Northampton writes in one of his let-
ters, that he had prompted the Lieutenant; I conceive his
meaning to be, that he should endeavour to make Overbury
be a good instrument betwixt my Lord of Suffolk and me;
and to that end, those whom he thought to be his principal
enemies should be the only causers of his freedom. And
what I understand by Elwes’s conclusion, which my Lord of
Northampton relates in the end of one of his letters to me,
that death is the best way; I wish that my answers to those
letters were now to be seen; and if 1 had ever thought
that those letters of my Lord of Northampton's would be
dangerous to me, it is likely I would never have kept them.
For the warrant I made, my wife desired me to do it for
Murs.Turner’s sake ; Packer formed it, and told me I might
do it as a Councillor alone, without other hands; for I
would have had at that time my Lord Knowles to have
joined with me, but that he was at Council. And when this
warrant was sent, I was not commanded from Court as is
pretended.
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Lord High Steward.— All the Council together could not
justify the making of such a warrant.

Lord of Somerset.—For my endeavouring to get a pardon;
having had many things of trust under the King, and the
custody of both the seals, without particular warrant, I
desired by this means to be exonerated. And for all gene-
ral words, the lawyers put them in without my privity.
And for the precedent of the largest pardon, which I had
from Sir R. Cotton, it was upon this oceasion Sir R. Cotton
said, *¢In respect you have received some disgrace in the
opinion of the world, in having past that pardon which the
last summer you desired, especially seeing there be many
precedents of larger, I would have you now get one after

the largest precedent, that so by that addition you might

recover your honour.” And upon this I bad him search
for the largest.

Serjeant Montague.—Sir R. Cotton says otherwise.

Sir R. Cotton’s examination.— Saith, my Lord desired to
seek precedents of the largest pardons.

Lord of Somerset—Tor the declaration which I lately sent
to the King, and particularly the word [merey] which is now
so much urged against me, it was the Lieutenant’s; for I
would have used another, but he said it could be nothing
prejudicial unto me; but when I writ it, I did not think
thus to be sifted in this declaration; for I in that, in all
humility, did so far endeavour to humble and yield myself,
that the King might the better express his grace. And for
the words, [that I did consent to and endeavour the im-
prisonment of Sir T. Overbury,] it is true, for the reason
there alleged.

Myr. Attorney.—May it please your Grace, my Lord here
hath had a most gracious hearing, and hath behaved himself
modestly and wittily. .

Lord High Steward.—If you have any more to say, my

Lord, you shall be heard at length; we will not straiten you *

n time.

Mkl o .
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Lord of Somerset.—For Loubel, I never saw him but
twice. He affirms the contrary: I deny it; and there is none
else that proves it but himself. TFor Sir R. Cotton, I could
wish that he were here to clear many things that now be
obsenre,

M. Attorney.—1f he were here he could not be sworn
for reason of state, being held for a delinquent.

Lord of Somerset.—For Sir D. Wood, there was a suit
wherein he might have benefitted himself 1200, which I was
willing to further him in, conditionally that Overbury should
have been a sharer. But for the not effecting of it, it seems
he took some dislike to Sir T. Overbury. The money that
is said Sir J. Elwes gave for his place, I had no part of it.
Whereas the shifting of offices is urged against me, to make
the more easy way for Elwes’s entrance, it is well known
the reason of Wade's displacing was in respect of his care-
lessness, in suffering the Lady Arabella to have a key, by
which she might have conveyed herself out of prison. More
I cannot eall to mind, but desire favour.

Mpr. Attorney.—It hath, my Lord, formerly at arraign-
ments been a custom, after the King’s counsel and the
prisoner’s defence hath been heard, briefly to sum up what
hath been said ; but in this we have been so formal in the
distribution, that I do not think it necessary. And there-
fore now there is no more to be done, but that the Peers
will be pleased to confer, and the prisoner to withdraw
until the censures be past.

Earl of Somerset.—My Lords, before you go together, I be-
seech yougive me leave to recommend myself and cause unto
you. As the King hath raised me to your degree, so he hath
now disposed me to your censures. This may be any of your
own cases; and therefore I assure myself you will not take
circumstances for evidence, for if you should, the condition
of a man’s life were nothing. In the meantime, you may
see the excellence of the King’s justice, which makes no
distinetion, putting me into your hands for a just and equal
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censure. For my part, I protest before God I was neither
guilty of, nor privy to, any wrong that Overbury suffered in
this kind. A man sensible of his own preservation had
need to express himself.

So he being withdrawn from the bar, my Lord High
Steward briefly reported to the Lords the proofs against my
Lord of Somerset. Then the Lords by themselves (and
my Lord Steward for his case, but returning before the rest)
stald some time together, in which interim they sent for the
two Chief Justices. DBeing returned, the Serjeant Cryer,
Mr. Fenshaw, called every Lord by his name, Robert Lord
Dormer, and so to the rest, before my Lord High Steward
spake.

Lord High Steward.— Robert Lord Dormer, how say you,
whether is Robert Earl of Somerset guilty of the felony,
as accessory before the fact, of the wilful poisoning and
murder of Sir T. Overbury, whereof he hath been indicted
and arraigned, or not guilty? And so particularly to every
Lord, one by one.

Lord Dormer.—Guilty, my Lord. (Standing up, and bare-
headed, then sitting again.)

My Lord Norris, when it came to him, said, ¢ Guilty
of murder;” but, being told by my Lord High Steward
that he must say either guilty or not guilty to the indiet-
ment, he said ¢ Guilty.” Then Mr. Lieutenant brought
the prisoner again to the bar: but he had before taken off
his George himself.

M. Attorney.—My Lord High Steward, Robert Earl of
Somerset hath been indicted and arraigned, and put himself
upon his Peers, who all, without the difference of one voice,
have found him Guilty. I pray judgment.

Mpy. Fenshaw.—Robert Karl of Somerset hold up thy
hand. Whereas thou hast been indicted, arraigned, and
pleaded Not Guilty, as accessory before the fact, to the wil-
ful poisoning and murder of Sir T. Overbury, and hast put
thyself upon thy Peers, who have found thee guilty, what
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hast thou to say for thyself, why sentence of death should
not be pronounced against thee ?

Lord of Somersef.—The sentence that is passed upon
me must be just; I only desire a death according to my
degree. For that Simcocks said—

Lord High Steward.—My Lord, you are not now to speak
any more in your defence, but why judgment of death
should not be pronounced.

Lord of Somerset.—Then I have no more to say, but
humbly beseech you my Lord High Steward and the rest
of the Lords to be intercessors to the King for his mercy
towards me, if it be necessary.

My Lord High Steward, taking the white staff from Sir
R. Coningsby, pronounced sentence.

Lord Iligh Steward.—Robert Earl of Somerset, whereas
thou hast been indicted, arraigned, and found guilty, as
accessory before the fact, of the wilful poisoning and mur-
der of Sir T. Overbury, you are therefore to be carried from
hence to the Tower, and from thence to the place of execu-
tion, where you are to be hanged till you be dead. And the
Lord have mercy upon you !

Lord of Somerset.—My Lords the Peers, I beseech you,
as you have been the Judges of this day, so you will be my
intercessors.

Then my Lord Steward broke his staff, the Court dis-
solved, and the prisoner was carried away.
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SECTION II.

MANUSCRIPT REPORT OF THE TRIAL OF THE EARL OF
SOMERSET.

TaE original manuseript of the following report
of the trial of the Farl of Somerset is among the
archives of the State Paper Office. It is indorsed,
“The Arraignment of the Earl of Somerset.” The
indorsement is apparently in the hand-writing of Sir
R. Winwood.

The discrepancies between the printed report and
the manusecript afford matter for some reflection
and conjecture. Are they the result of the differ-
ent manner in which oral matters will be repeated
by individuals probably almost equally competent to
understand the proceedings, and equally attentive
to them? It is notorious that great dissimilitude is
to be expected in the accounts of any transaction,
especially if it consist of oral statements, when it is
related again by persons of greater or less capacity,
or feeling a greater or less interest in what they
have heard ; but, in the present case, the reporters,
if they were in fact different persons, were pro-
bably selected by the Government for ability in



OF POISONING. 113

their vocation, and were under an obligation of
duty to report all that passed. Or is the printed
report to be regarded as exhibiting the emen-
dations which the King, or his ministers or
law officers, thought it politic that the original
notes of the trial constituting the present manu-
script should receive, before it was deemed pru-
dent to subject it to the public eye in print?
Whether the printed report was taken from the
manuscript now in the State Paper Office, or from a
manuseript prepared by a different reporter present
at the trial, the sagacious reader will probably be of
opinion, that it has appearances on the face of it
of having, like the accounts of the trials for the
Gunpowder Plot, for the Essex conspiracy, and other
matters published by authority, undergone the pro-
cess of curtailing, expanding, and correcting to such
an extent as was deemed expedient for the vindica-
tion of the Government.

Although the order of the witnesses is precisely
the same in the two reports, and Payton is the
first witness mentioned in each, the printed report
makes Payton relate a very remarkable altercation
between Somerset and Overbury, about the Coun-
tess, which he overheard, and which he repre-
sented to have taken place at midnight in a gallery
at Whitehall : It is singular that there is nothing
of this kind in the MS. If such a statement was
made by Payton, it is too striking not to have been
remembered by any person present at the trial, still

I
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less by a reporter ; nor could it be deemed other-
wise than very important for giving a clue through
the labyrinth of this mysterious history.

It appears from the MS. that the Earl of
Somerset relied greatly in his defence upon a letter
written to him by Overbury, to the effeet, that
a powder which he had veceived from the Earl had
agreed with him, but that, nevertheless, he did not
wntend to take any more powders of the same kind.
It is shewn, further, by the MS., that letter was
proved by Sir R. Cotton; and the reporter exerts
himself to take off the forece of this piece of evi-
dence by observations which will be considered in
a subsequent chapter. But it is remarkable, that,
in the printed report, no mention whatever is made
of this letter of Sir T. Overbury, either in the
Earl’s defence or Sir R. Cotton’s examination.

In the printed report the Earl of Somerset is re-
presented to have written to Mrs. Overbury in these
terms: “ Your stay here in town can nothing avail
your son’s delivery; therefore J would advise you to
retire into the country.” The Earl’s letter to Mus.
Overbury is set forth in the manuseript. One and
the same letter is evidently intended to be exhibited
in both reports; but the manuseript statement of
the letter contains no such passage as that above
mentioned. Again, both reports contain a second
letter written after Overbury’s death; one report
represents it to have been written to Mr., the other
to Mrs. Overbury. The language of the letter in
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the two reports differs; and the printed report omits
a promise on the part of the Farl to defray the
expenses of Mrs. Overbury's second son, then in
France ; and also an obscure allusion to obtaining the
pardon of some gentlewoman.

The two letters written by Overbury whilst in the
Tower to Somerset correspond closely in substance,
but differ throughout in expressions. The reports
might not improbably seem to be those of two dif-
ferent persons hearing letters read, and not being
very expert in short-hand writing, Nevertheless,
the printed report presents some appearances of
exhibiting the MS. in a more pointed and polished
form. Thus, in the MS, Overbury’s second letter
concludes thus: “This I have sealed under seven
seals, whereof my friends shall know; and if you
persist to deal thus inhumanly with me, I will leave
you to die with shame.” The printed report has it:
“ On Tuesday I made an end of this, and on Friday
sent it to a friend of mine under eight seals; and, if
you persist still to use me thus, assure yourself it
shall be published. Whether I live or die, your
shame shall never die, but ever remain to the world, to
make you the most odious man living.”

The letter of the Countess of Somerset, sent to
the Lieutenant of the Tower, is different in point of
expression in the two reports. The printed report
omits a pronoun, “%e,” contained in the MS.: «JIf
he did send youw any wine.” The omission is so far

remarkable, that this pronoun is mentioned in Lord
12



116 THE GREAT OYER

Bacon's letters, where he compliments the King on
his sagacity in doubting whether the Countess meant
the pronoun “he” to relate to Somerset. And Ba-
con promises to give order to Serj. Montague to
leave out of the evidence what the Countess had
said regarding this pronoun. It further appears
that the printed report omits a “perhaps” in the
Countess’s confession relative to the word *letters™
being intended to signify poison.

In the manuscript it is mentioned that Sir Davie
Wood desired to have an assurance of pardon for
assassinating Overbury under the Earl of Somerset’s
hand, ¢ which being denied him,” the MS. con-
cludes, « he refused to undertake it, and so the enter-
prise was quashed.” But the printed report states
that when the Countess told Sir Davie that the
Earl's assurance of pardon could not be got, she
further “promised all favour possible to him, and
warranted him to go on upon her life.”

It appears from the manuseript, that Lobell, the
apothecary, in his examination, stated that the Earl
of Somerset “willed lim to write to Doctor Maiot”
(probably Mayerne, the King’s physician) “concerning
physic to be given to Overbury.” This is a circum-
stance very favourable to Somerset, and it is omit-
ted in the printed report. The printed report also
omits another circumstance contained in the MS.,
viz., that the letters of Somerset which were found
by Sir R. Cotton among the Earl of Northampton’s
papers after his death, were delivered by him to the
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Lord Treasurer. This of itself would have been
important, for then the Lord Treasurer might have
been examined as to their contents: but, further, it
is left in doubt, by the manuseript, whether the fact
that the papers ever reached Somerset, or that he
burnt them, did not depend solely on the hearsay of
Sir R. Cotton. The printed report makes the Earl
of Somerset acknowledge that he burnt them:
there is no such acknowledgment in the MS.

The MS. mentions a confession of Franklin
taken on the 12th of November; this is not noticed
in the printed report. A confession of Franklin
bearing that date would have destroyed the credit
which Sir E. Coke had on several occasions endea-
voured to attach to Weston’s examination of the
16th of November, that it was voluntary.

In the manuseript report a date is given for the
conversation in which Franklin represents that the
Countess told him that she had received a letter
from the Earl, in which were these words: * that he
wondered things were not yet dispatched.” The
date is omitted in the printed report. It was,
according to the MS., “about a month after Whit-
suntide.” FEaster Day in the year 1613 fell on the
4th of April, and Overbury died on the 14th of
September, about three months after Whitsuntide.
And it might have been thought improbable that the
Earl should have remained so long in a state of
wonder, without taking any step for expediting the
business, or making further inquiry about it.
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The printed report contains a statement in the
confession of Helwysse which is not to be found in
the MS., viz. that «Weston never received any wages
Jrom him.”

There is much difference in the two reports with
regard to all the speeches. A remarkable passage
in the MS. is omitted in the printed report of Sir
F. Bacon’s speech; viz. that Overbury, “in /his
writings, had dared to promise this Lord the unlawful
love of the greatest woman in this kingdom.” Bacon’s
speech in the printed report appears a more finished
production than that given in the MS. In the
MS. Bacon obliquely compliments the Lord High
Steward, by quoting one of his sayings in the Court
of Chancery; thus: “I have often heard your Grace
in the Chancery to say that ¢ fraud and frost always
end foul,” and so it hath justly happened in the
friendship of Overbury.” This conceit is more ela-
borated in the printed report; thus: “I have heard
my Lord Steward say sometimes in the Chancery,
that frost and jfraud end foul ; and I may add a
third, and that is, the friendship of ill men.” Some
rhetorical flourishes contained in the MS. are
omitted ; as the comparison between Sir T. Overbury
and St. Lawrence on the gridiron ; and the oratorical
flight, that Somerset did keep his honour in deliver-
ing Overbury, but that “%kis bail was death” And
Sir F. Bacon’s eulogy on his own methodical ar-
rangement : “ My Lord, if you omit to answer any-
thing objected against you, I shall rather count it
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qgour quiltiness that shall make you unable, than any
want of memory, when there s so plain a method
as I shall use.” TPerhaps, on reflection, Sir F.
Bacon may have deemed it more consonant to good
taste to omit these passages.

Sir R. Crew’s speech in the printed report and
in the MS. are quite different compositions. The
passage as to Somerset, respecting his following
Adam in his fig-leaves “one step further into the
thicket ;> the comparison of King James to an
eagle, and the introduction of the ghost of Over-
bury crying to Somerset “ Ef tu Brute!” are flights
of rhetoric which can scarcely be supposed to have
escaped any reporter. But it is easy to suppose
that a severe critic or a rival orator, in preparing a
manuseript report for publication, may have judged
it advisable to prune these luxuriances.

The reports of the Earl of Somerset’s speech
in the MS. and in the printed trial are strikingly
different. The MS. report of the speech is the
more life-like. Besides containing some arguments
not noticed in the printed report, it represents the
Earl to have made forcible appeals concerning the
credit of the witnesses; as where the Earl exclaims
against the “memorative relation of such a villain as
Franklin;” and desires that «his own profestations,
on his oath, his honour, and his conscience, should be
wetghed against the lewd information of so bad a mis-
creant.” The printed report contains no trace of
these remarks ; and it is obvious that such passages
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would be the most likely to be struck out by per-
sons desirous of publishing a version of the pro-
ceedings which might diffuse an opinion among the
publie, that one of the wickedest of men had been
condemned after one of the fairest of trials, and by
one of the justest of prosecutions.

It will be apparent from the remarks which in
the manuseript accompany the report, that the
writer was actuated by an adverse feeling towards
the Earl of Somerset. Fven, therefore, if we sup-
pose that the manuscript contains a more faitliful
report of the trial than what was published by
Government, there may be ground to suspect that
an impartial reporter might have given a version of
the proceedings different from any that has trans-
pired. As to which it is remarkable, that we learn
from the letter of an eye-witness to the Earl of
Somerset’s trial, that the Earl was desired to write
his name, in order that his hand-writing might be
compared with that of certain letters; but that
the Iarl contended it was contrary to law to
require him to furnish proof by comparison of hand-
writing for his own condemnation; neither the
manuseript nor the printed report of the trial eon-
tains the slightest allusion to this circumstance. It
was probably omitted, as indicating an endeavour,
by the law officers, to implicate the Earl by illegal
and oppressive means, which had been unsuccessful.

There is in the British Museum a manuseript
entitled “ A Booke touching Sir Thomas Overbury,
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who was murthered by Poison in the Tower of
London, the 15th day of September, 1613, being
the 32nd year of his age.” It contains the proceed-
ings of the divorce, the trials of Weston, Turner,
Franklin, and Helwysse, the Earl and Countess of
Somerset’s arraignments, a ballad on the Earl and
Countess of Somerset not fit for publication, and
“ Notes taken A. D). 1637, from the mouth of Sir
Nicholas Overbury, the father of Sir Thomas.”

The notes are as follows :—* Memorandum, that
I Nickolas Oldisworth, who wrote an extract out of
divers books, letters, &e., did deliberately read it
over on Thursday, the 9th of October, 1637, in the
hearing of my old grandfather, Sir Nicholas Over-
bury; and he affirmed, that himself indeed was
examined twice, as it is set down in this book ; and
that his answers are here written rightly, duf not
Sully, for he spake much more than is herve expressed.
Also he affirmed that all things in the arraignments
of Weston, Turner, Helwish, Franklyn, &e., are
rightly written for the substance, though many cir-
cumstances are omitted, here being nothing untrue,
yet not the whole truth. Only in the trial of Mus.
Turner, where the Lord Chief Justice told the jury
that Weston, at his examination, confessed the truth
of all these crimes, Sir Nicholas said, it should be
rightly written, Weston at his execution confessed,
&e. ; for Weston was stubborn and shuffled much
when he was examined, but when he was hanged,
he acknowledged all the erimes which were laid
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against him.—Nie. Oldisworth.” 1t may be observed
of these remarks by Overburys father, that any
reporter, anxious only to satisfy public curiosity,
would, most probably, not have omitted many cir-
cumstances, and would have related the whole truth ;
but that there should have been omissions and
suppressions in the official reports of the trials was
quite in consonance with the practices of State in
ancient times.

The British Museum manuscript corresponds, in
substance, with the printed report in the State
Trials, and is evidently taken from the same origi-
nals, most probably the official report of the King's
printer. As this manuseript, however, differs in
a few slight respects from the printed report, a copy
of the Earl of Somerset’s speech contained in it is
here subjoined to the manuscript procured from the
State Paper Office.

The Arraignment of the Earl of Somerset.

The prisoner standing at the bar, before the indictment
was read, Sir Henry Montague, the King’s Serjeant, spoke
briefly to this effect:—

My Lord High Steward, your Grace, and you the rest
of the Peers my noble Lords, are this hour presented with
a heavy spectacle. DBehold here a Peer of the realm,
instead of his staff of state in his hand, holding up his
hand at the bar for foul felony and cruel murder. And in
this observe the justice of our Sovereign, the equity and
sanctity of our laws of England, whereby the life, as well
as the estate of every subject, is either preserved or
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revenged. He is (my Lord, so please your Grace) to be
indicted as accessory before the fact to the felonious mur-
dering and poisoning of Sir Thomas Overbury in the
Tower. The inquisition, wherebywas found billa vera, hath
been presented by seventeen Knights and Esq™ of Middle-
sex, whom for their great worth I cannot chuse but name
unto you. Sir Thomas Fowler, &e. And you my Lord of
Somerset think it neither hard nor strange, if I shall say
unto you in this foul felony and murder you especially
deserve both shame and punishment, since in all actions
of guilt and evil plus peccat auctor quam actor ; and what
I now pronounce against you for the King in affirming you
killed Overbury, hath heretofore been pronounced to a King
in the like case, even King David; for so the prophet
rebuked him, #Thou hast killed Uriah the Hittite with the
sword, and hast taken his wife to be thy wife, and hast
slained him with the sword of the children of Ammon.”
My Lord, I affirm boldly it was Weston poisoned, but you
than persuaded; it was his hand, but your sword. By your
counsel and power he was murdered. Itwas a stronger hand
than Weston's whereby Overbury died. And now, my
Lords, in consideration of this case, I will be bold to
put you in mind of two things.

First, I do desire your Lordships that in this case you
do not expect eye proofs, as in usual murders, this being
by poison, which of all manner of murdering is the most
secret, and will not afford such plain evidence: but as much
light as can be found in a work of such secrecy and
darkness we will present unto your Lordships, whereby it
shall no less truly and undoubtedly appear unto your Lord-
ships that the prisoner at the bar is guilty of murder, than
if any eye-witness should affirm it.

Secondly, I desire your Lordships to ground your judg-
ment upon the form of the indictment, wherein four several
poisons are affirmed to have been procured by this Earl;
since that wh®" your Lordships are to inquire is not, whe-
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ther Sir Thomas was poisoned by all the four said persons
in manner as in the indictment is laid down, but your issue
is, whether he was poisoned by the procurement of this
Lord, or no. This is the law, and this was agreed by all the
Judges.

When Sir Henry Montague had ended, the indictment
was read by the Clerk of the Crown. That done, my Lord
High Steward spoke some few words to the Earl of Somer-
set, urging him to confess his fault, as the surest way to
open the gates to the King's mercy; and for this purpose
instanced upon the example of Biron, who, if he had sub-
mitted himself to his Sovereign in time, his pardon would
easily have been granted, and he perchance restored to his
former favour; but after he was condemned he sued for
mercy, but then in vain, for the door was shut against him.
The Earl of Somerset still justifying of himself, Sir
Francis DBacon, the King’s Attorney-General, spoke to
this effect : —

May it please your Grace, my Lord High Steward of
England, and you the nobles of the realm, I know you
cannot without noble consternation behold this prisoner at
the bar, as yet a fellow Peer of this realm, nor without
much grief to the whole body cut him off from you, as yeta
member of nobility. You shall have evidence sufficient and
apparent. I will tell you, my Lords, my fellows, &ec.,
I have received orders and directions from his Maj®¥ to
pursue our accusation against this gent at the bar with
direct and real evidence, without expatiating or aggravating
his offence upon circumstances and inferences. My Lords,
had not we been thus commanded, our own conseience and
charity would have led us to this course in our proceedings;
for God forbid that any of us should seek, by the colors of
wit or force of rhetoric, to make the fact seem more
heinous, or the prisoner more foul, especially, my Lords,
this being such a cause as shall not need any aggravation,
for it will bear itself; yet we are glad of so good a warrant,
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and joy in the just and equal directions of our master the
King. My Lords, the deed is a work of darkness; poison-
ing is the most secret manner of murdering; yet, so far
hath the finger of God shewed itself in the discovery of
this close and obscure complot, that I shall without any
great difficulty direct your Lord?® with the lantern of truth,
and carry it before you upright and safe from the blasting
winds of any frivolous evasions or weak pretences of the
prisoner. I love order, and will use it the rather, my Lord,
for your benefit, whereby you may easily and readily,
having the pen and ink allowed you, observe how you
are accused, and without disturbance or interruption apply
your answer to that which I intend to say, which I will
divide into four parts.

The Effect of Sir Francis Bacon's Speech, the King's
.14 tt. GERI-

First, I will consider the greatness of the ecrime for
which you stand indicted; so great, that the King, by
his oath, honor, regard of justice, and Royal care of pre-
serving goodness, hath been induced, yea almost enforced,
to command this gent to a public trial, herein plucking the
very signet from his right hand.

Secondly, I will present unto you the nature of the
proofs to be required.

Thirdly, I will state the fact and proof itself.

Fourthly, I will either produce oaths of men, examina-
tions, letters or other pregnant matters in writing, to justify
this accusation.

First, it is murder whereof you are accused, the greatest
crime next unto treason.

Secondly, it is poisoning, the most dangerous of all
murders.

Thirdly, of the King’s prisoner in the Tower. I will
pobratdbiels s ke el Shanan;
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Fourth, under color of friendship, which is an evil in
morality.

Murder, which, as it is the greatest against man, so it is
the first that ever man was punished for, not at the first by
death in respect of propagation of mankind, but by such a
curse as well demonstrated God’s wrath, hatred unto this sin,
and Cain’s heinous transgression. Sometimes the punish-
ment is deferred, but it is always crying for revenge; so
Abner’s death, though it was respited, yet was it not for-
gotten.

Secondly, it is poisoning— a foreign manslayer fetched from
Rome, who, in spiritual matters reaches her cup of poison
for the nations of the earth to drink of,—an Italian revenger,
a stranger to the records of England, the eruelty and
danger whereof is known by three attributes:—

First, it takesa man in God and the King’s peace. Nature
in the act of refreshing is oppressed, and in the necessary
use of sustenance is decayed and perished ; that of a poi-
suned man as of this prisoner I may truly say, his table is
made even a snare unto him,

Secondly, it is an evil easily offered, uneasily prevented;
soon acted, but hard to be discovered; carrying with
it the greatest promise to perform, the safest to conceal.

Thirdly, my Lords, it is yet become more dangerous, in
often mistaking the man it aims at; it 1s like an arrow
flying in the dark, that is shot at one and hits another ; and
in this consideration, I may say, Qui potest esse tutus ? and
of him that shall thus die, speak with the poet, Concidit
infelix alieno vulnere. From this attribute, my Lords, the
Statute of 22 H. VIII. was begotten, which followed upon
the poisoning of the Bishop of Rochester's meat (at a solemn
feast), where the malice was but to one, the harm to many. In
the third place he was a King’s prisoner in the Tower, for
whose death youstand now indicted. What presumption, what
height of evil did your breast nurse, my Lord, to plot
his ruin and destruction, whom the King and the State had
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taken into their protection? Every prisonerisin the King's
tuition, and is said to be there in a sanctuary. Nay, my
Lord of Somerset, you are the first that above a hundred
years since have attempted and acted a murder in the
Tower, for since Richard the Third murdered his nephew
Edward the 5th and his brother, until Overbury, no pri-
soner in the Tower hath perished by treachery or private
revenge. Butl will but touch this and pass unto the proof,
and that briefly; and in the proof I desire your Lordships to
inquire according to the nature of it, which is treacherous,
secret, and close, wherein it is impossible to have any
directer evidence than we shall offer unto your Lord*®, for
who could impeach Livia for poisoning of her husband
Drusus ? or who demonstrate the guiltiness of Pansarea,
who, with a knife poisoned on one side, envenomed her
husband’s meat, and none could ever mistrust it, since that
she gave to him she herself did eat, only the difference of
the knife’s breadth? You now, my Lords, are only to
inquire upon the procuring and giving of poison; and if
you find enough to prove him an abettor to the poisoning,
it is sufficient, since not he alone that lets the dog slip, but
he that rouseth, stoppeth, and ensnareth the silly buck, is
his enemy to the death. But I have promised not to dilate,
and therefore I come to the third, w® is the staking of the
truth, wherein first I will give you a narration of the fact,
then distribute and apply, and in the last place produce
testimony. In good faith I would have this gent have a
fair and easy trial in all things. And, my Lord, if you omit
to answer anything that shall be objected against you, I
shall rather count it your guiltiness that shall make you
unable, than any want of memory where there is so plain a
method as I shall use. And for the narration of the truth,
you shall know, my Lords, that this Overbury was unto this
prisoner a long respected friend, indeed his oracle, from
whom he received advice and counsel. Yet was Overbury,
for so it will appear, a most thrasonical and insolent fellow,
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that, as shall be shown unto your Lorde, did not stick
to upbraid this gent to his face, assuring himself that
he had neither wit nor discretion but what he put into
him, receiving it from him as from a fountain; and indeed,
my Lords, it is most evident, no matter of secret in the
state was concealed from Overbury, which this Lord
of Somerset, being then Secretary during his Majesty’s
pleasure, did not acquaint Overbury with, which, my Lord,
how weakly, yea presumptuously it was done by you to
commit the King’s secrets to another, and he not interested
in the state, be yourself your own Judge. Neither was
this practised by you, my Lord, once or seldom, but often,
yea continually; sometimes sending the packets from Court
broken up to Overbury; sometimes sending them to Over-
bury, to be broken up by him, and according to his direc-
tions to acquaint the King and State, he sending unto you
an abstract of them. Nay, my Lords, yet further in these
unfitly concealed passages, this gent and Overbury had
strange names and characters for princes and noblemen in
this realm, familiar to themselves, a thing only used by
princes or against princes. My Lord, I have often heard
your Grace in the Chancery to say, that fraud and frost
always end foul ; and so my Lord, it hath justly happened in
the friendship of Overbury and this gent the prisoner,
which, within some twelve months before Overbury’s death,
on my Lord’s part, was changed into a mortal hatred,
which fire kindled within this Lord with the fuel of un-
chaste love unto the unfortunate lady yesterday condemned,
to which pursuit of affection Overbury did always op-
pose himself, growing jealous of my Lord of Northampton,
with whom Somerset so effectually comploted; indeed
this Overbury was known a professed opposite to the
hoiiseiof the: Howards,'anc: doay okl sl s el

and unbounded fellow in plain truth. 1"-I:,r Lords, he was
nought, for so well shall be manifest, that in his writings he
dared to promise this Lord the unlawful love of the
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areatest woman in this kingdom; this gent and Northamp-
ton being resolved to go through with the nullity. At first
Overbury gently and friendly dissuaded this gent; but that
not being of force to expel the resolution of marriage, he
from friendly admonition fell to threatening of this prisoner,
which he neither would nor could but through the notice of
such secrets as passed between them, whereby he grew bold
to use this rough manner of withstanding. Upon this his
opposition, my Lords, there sprung up two fountains of
malice, which in two streams ran violently ag™ Overbury.

The first from the lady, whom fury moved to revenge her
disgraceful imputation.

The other from my Lord of Somerset, who thought his
prying head would undo his fortunes, having now as he
thought lost his heart.

I might add a third from Northampton, as bitter as the
former. This I dare boldly affirm, from these three there
was a resolution given that Overb™ must die, which first
they attempted by the sword, knowing Overbury to be a
hot and violent spirit ; and their instrument in this kind was
Davie Wood, but he denying, they gave the best to be by
poisoning, w to effect they thought the first step to be
imprisonment ; and therein they did well, for Overbury had
such a working wild head, that abroad he would hardly
have been foiled. My Lords, no man is imprisoned with-
out a cause; the law of England would have all men free ;
some ground therefore must be raised to abridge Overbury
of his liberty, we" was thus comploted: the King should be
moved to send Overbury upon employment beyond the
seas, from which Somerset should privately and under the
pretext of friendship dissuade him even to a denial; for
now, my Lords, you must understand, Somerset had raked
up his fire in the ashes, and not long before protested a
reconciliation. Upon this denial to serve his Maj", they
knew the consequence for contempt would be Overbury’s
imprisonment, from which Somerset, through his greatness,

K
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assured him a quick and speedy relcase, and indeed he did
deliver him, but his bail was death. It is strange to others
by what winding and turning they wrought this mischief,
and how quickly they changed the course of this place, in
placing and displacing at their pleasures. In 15 days was
Overbury committed, Sir William Wade, the honest Lieut™,
displaced, Sir Jarvis Hellwish made Lieutenant in his
place, his old keeper rejected, and Weston commended and
accepted in his stead; the 21 of April 1613 was Overbury
committed ; the 6 or 7 of May, being the next month after
Sir Jarvis came unto the Tower, Weston was received and
administered the first poison; indeed upon a matter in &
days were all these alterations plotted and acted. And note
the last cruel means unto their tragedy: he was by this
lady and the Karl of Northampton’s appointment kept
close from all access of friends, from the comfort of ae-
quaintance, speaking with no tongue but theirs, feeding
with no hands but with the hands of secret enemies, so
that of necessity he must refuse to eat and drink, or he
must be content to eat and drink his poison; yea, so cruel
were they in ministering their lingering poison, that, like
Mithridates, his body was habited ag* the violence of it, as
poison seemed not deadly administered unto him, for so
Weston confessed unto the Countess, he had given him
more poison than would have killed 20 men. Now to keep
this more secret, all close means were used, access of
friends denied by the power and working of this gent, who
yet further in his delays and pretences so coloured his malice
to Overb™, that he used him much like fortune-tellers, that
tell a tale in a man’s face whilst another cuts his purse.
My Lords, Overbury in prison lay like St. Lawrence upon
the gridiron, open to his enemies, close to his friends; and
all this by your means, my Lord of Somerset, as I will evi-
dently prove by matter precedent, concomitant, and sub-
sequent. I will still keep a method, and will prove, first,
your hatred and jealous fear of him ; secondly, how you
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were principal in all means, keeping him close prisoner,
denying him access of friends; thirdly, that you directed,
yea delivered poison, and had continual intelligence how it
wrought with him; fourthly, that after the fact you did
all that a guilty conscience could do, in seeking a most
exorbitant pardon, in burning letters, in suppressing of
witnesses, and other such acts of guiltiness. The first two
‘are mine, the other for my fellows. ¢ My Lord, what
greater proof of hatred, what of your jealousy and fear,
than them w you made, that if Overbury came out of the
Tower one of you must die for it? And Overbury in one of
his letters writes thus unto you: My Lord, your malice
can not prevent me fo write in the Tower of London,” &e.
Why was he committed by your means? and why, my Lord,
did you not suffer him to be employed beyond the seas?
Alas! Overbury had no such long hand as to reach from
the other side of the sea into England, to forbid your banns
or cross your love. No; there was some greater matter
betwixt you two, and you know well periculum periculo
vineitur, and accordingly practised against him. Here Mr,
Attorney ended his speech and began to open his proofs.
In the first place, First: Henry Paiton, late servant to Sir
Thomas Overbury, who affirmed, he saw a letter of Sir
Tho®* Overbury written unto the Earl of Somerset, wherein
was written, “If you suffer me to die,” &c. Ie affirmed
further, that. Sir Tho®* growing very sick after the receipt
of the powder sent from the Earl, this examinant was sent
from Sir Thomas to the Earl with a letter, which he
delivered to Rawlins, the Earl’s man at Whitehall, who
going in with it to my Lord, my Lord presently came forth
unto this examinant, and asked him how Sir Thomas
Overbury fares, to whom this examinant answered, *Sick.”
“How sick” quoth my Lord. ¢ Very sick™ replyed this exam?
to whom my Lord again, ¢“Very sick indeed?” “Yea, my
Lord, in great danger of death, for he hath had threescore
purges and vomits in one day;” at which my Lord of Ro-

E 2
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chester eried “Pish ! and so smiling turned about and left
this examinant.

Henry Davis, another of Sir Thomas Overbury’s ser-
vants, confessed, that by letters which he had seen of his
master’s and the Earl's, he knew well that my Lord of
Somerset dissuaded his master to go on the employment
beyond the seas. These letters are lost by my Lord of
Somerset having gotten them into his hands; but of these
letters which are extant, you shall, my Lords, [see] a
wonderful harmony and content. Then a letter was pro-
duced written from Sir Thomas unto my Lord of Somerset
to this effect, but with great wit and elegancy composed.
“ My Lord, is this the fruit of your love? shall I reap this
for my faith and affection? Common secrets have common
dangers. As a man, can you do thus to a man? I might
well have observed your malice towards me by your behavi-
our and words, but my affection blinded me. Do not drive
me to that which you and I shall be sorry for. If you con-
tinue thus, our friendship shall end; and I pray God you re-
pent not this handling of me in the place where I distressed
now write, though you perhaps, for some private respeets in
your own faney, think it fit and safe thus to deal with me,” &e.

My, Attorney. — These letters, my Lords, were found
in a cabbonet delivered by my Lord of Somerset to Sir
Richard Cotton. Upon which my Lord Coke,

Thus it 1s as Mr. Attorney informs, and for the strange-
ness of this discovery I cannot chose but acquaint your
Lorders with it. My Lords, Weston being arraigned and
condemned at Guildhall as principal in this murder, the
City being filled with rumours concerning this business, my
Lord of Somerset having got into his hands all the letters
of Northampton, Overbury, and others written to himself,
thinking his own house might have been searched, and
these found to witness against him, delivered a cabbonet
of letters with this in it over to Mrs. Hornford, a gent of
his special acquaintance, who, laying at one Mr. Holland’s,
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a merchant in London, put them into his custody. Upon
a sudden, Sir Hobt. Cotton sends for this cabbonet Mrs.
Horneford requires them of Mr. Holland, telling him that
they were evidences of her jointure. Holland, wondering
at her earnest and sudden demand of them, considering
the rumours of the time multiplied, and happily knowing
who had delivered them to her, denied to return them to
her, but first intended to carry them to me. My Lords,
it being then Sunday, I was, as my usual course is, at
Paule’s Cross at a sermon. Upon this notice he maketh
haste unto my Lord Zouch, who, before he had opened
the cabbonet, taking coach, was pleased, with Holland
accompanying, to come to Paule’s to me, from whence he
and I presently departed, and both together opened the
cabbonet, where we found this and divers other letters
concerning this business. To which my Lord Zouch,

My Lord Chief Justice hath truly and well related the
manner and circumstances of this discovery, which was very
strange, and worthy to be observed.

A second letter was produced from Overbury to my Lord
of Somerset, written, as it appears, after my Lord had
replied to the former ; the effect whereot was, ** My lL.ord,
this paper comes with sure seal, and shall be bold to speak
like myself, and what I myself would say if I were present
with you. You told my brother, at his last being with you,
that my style was unreverent, that I know not how to write
as it befits me. Do you not know that all you have of wit,
fortune, favour, or reputation, you are indebted to me for,
by whose means you received it? and you will lose me, &e.
I have been now prisoner this five months. Your excuses are
many ; but these shifts will not serve to cover your falseness
and preserve your vow. IHave not we protested friendship
of souls? and yet will you sacrifice me for a woman, and
will you break this oath ? You bid my brother advise me to
keep your intents secret, and not acquaint anybody with

them ; but that shall not serve your turn; you and I will
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come to a public trial, where it shall be known what things,
what words, have passed between you and I. You visit your
woman, curl your hair, and perfume your clothes, while I
linger in prison: having sent me nineteen several projects,
at last to send me a countermanding excuse, and slip out of
town, and thus leave me betrayed by your own lust. Secrets
of all kinds have passed. My mother, I understand, is
grievously perplexed, wishing she might have but one
sight of me, though she lay on the boards all night by
me ; but you have placed me where my enemies have free
leave to play upon me, but not one friend admitted, to
whom I might speak my last words. But know this, I have
all this long vacation written your story, how I found you
at the first, how I have lost all the great ones for your sake,
what secrets I have partaken, and at the last, when you had
won your woman by my letters and working, you juggled
with me and thus betrayed me; how at Huntingdon and
Newmarket you vowed I should not live at Court, nor with
my friends ; how treacherously you sent for me thrice that
day wherein I was caught in this trap: this I have sealed
under seven seals, whereof my friends shall know ; and if you
persist to deal thus inhumanly with me, I will leave you to
die with shame.”

Simcocks, an acquaintance of Weston’s, witnessed upon
oath, that Richard Weston using divers times to come to
his house, and had often conference with him concerning
my Lord of Somerset, told him he was employed by him,
that he had received gold of him, that he could do much with
him ; amongst others he heard him say, that if Overbury
came out of the Tower, one of the two must die.

Davis was again sworn, who witnessed that he had seen
letters of Sir John Digbies, Ambassador in Spain, sent by
my Lord of Somerset to his master Overbury unopened.

Next was read a confession of my Lord of Somerset,
taken the 22nd of January, where, being asked who they
meant by their strange names, he said that by Julius Caesar
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they meant the King; by Symides, Northampton; by Unec-
tius, my Lord of Canterbury; by Cardinal Woolsey, the
Earl of Suffolk, &ec.

A letter was produced from Northampton to Somerset,
written in the time of the discussing of the nullity, as
appeared by the effect which followed.

““ SweeT Lorp,— The counsel on both sides is agreed,
the libel is approved sufficient and good in law. I am glad
to find ink and paper in this lady’s chamber, to acquaint
you with this, &e.—HexrY NorrHaMPTON.”

Underneath, I am a witness to this bargain, and have
set to my hand.—Francis Howard.”

Then Mr. Attorney came to the proof, the second branch
of his division, namely, how the Iarl was prinecipal in all
means keeping him close prisoner.

The confession of James Franklyn was opened, wherein,
amongst other things, he confessed, that, talking with the
Countess, and demanding why she prosecuted Sir Thomas
Overbury so extremely to the death, she answered that he
would put them down.

The examination and oath of Sir Davie Wood was pro-
duced, who, being crossed in a suit by Overbury of 20004
value, the Countess of Somerset hearing of it, sendeth for
Sir Davie, and moved him to revenge, and tells him how
and where; offering him 1000L to kill Overbury, with a
promise upon her honour to obtain his pardon; but he, not
liking the assurance of his pardon, having it only promised
upon her honour, desired it under Viscount Rochester’s
hand, which being denied him, he refused to undertake it,
and so the enterprise was quashed.

Sir Dudley Diggs, upon oath in Court, affirmed that Sir
Robert Mansell told him at that time when Overbury was
designed by his Maj for foreign employments, that Over-
bury was of himself very willing to be an agent beyond the
seas for the King, but Viscount Rochester dissuaded him,
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pretending a necessity of his assistance in his swelling for-
tunes.

The examination of Robert Earl of Somerset, himself
then prisoner in the Tower, taken 4 Febr'y 1615, was read,
wherein the Earl confessed that he did persuade Overbury
to refuse to be employed, whereupon he was imprisoned,
and by this means kept in a close manner. Again he con-
fessed that after he knew he was indicted, and the billa vera
found, he drew a petition unto his Maj*, which he delivered
to the Lieutenant, and entreated him to move the Lords
to speak unto the King for mercy, humbly showing to his
Majesty how he governed three kingdoms, and had infinite
subjects, but few that might claim the prerogative of his
Royal favor, among which few he was bold to think himself
one ; that he hoped his Maj* would not suffer him to havea
public trial, for howsoever his own soul witnessed him clear
for any such foul fact as murder, or consent thereunto, yet
his consent unto his imprisonment in which time this hap-
pened, with other cireumstances, being by the greatest force
of invective and cunning wit urged against him, might so
far prevail as the law might seem to extend unto him and
find him guilty. This petition he humbly offered unto his
Maj" for his wife and child’s sake, but especially to keep his
honor and reputation, which was much more dear to him
than his life.

The examination of Sir Jarvis Helluish, the 23 of Octo-
ber, 1615, was read. This examinant confessed that Sir
Thomas Munson told him that Sir W™ Wade was to be put
from his Lieutenantship of the Tower, and that whosoever
succeeded him must pay 20004 for the place, which he per-
suaded Sir Jarvis to undertake, which Sir Jarvis accordingly
did perform within a short space after, borrowing the most
part of the money of Alderman Hellwish, his uncle.

Sir Thomas Mounson, examined the 25" Qetober, con-
fessed that he recommended Weston, at the entreaty of the
Countess of Iissex, to be Overbury’s keeper, and further
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affirmed that my Lord of Northampton was acquainted
with it.

Richard Weston, examined the 18 of October, confessed
that for a year’s space and more, before his coming to the
Tower, he was altogether employed in carrying of letters
and messages betwixt Viscount Rochester and the Countess
of Essex; contrary to which was produced an examination
of my Lord of Somerset, taken the 28" of October, 1615,
when being asked whether he ever knew such a one as
Richard Weston, he answered that he did then know him;
being asked how long he had known him, he answered, he
never knew nor saw him before he kept Sir Thomas in the
Tower; contrary to which was produced the examination of
Symcocks, an acquaintance of Weston's, taken the 13" of
October, 1615, who affirmed that long before Overbury’s
imprisonment he had private access to my Lord of Roches-
ter and the Countess of Essex, and that Weston was often
in hand with him to find some good suit worth the begging,
for my Lord of Rochester had promised to grant him any
reasonable requests.

And here Mr. Attorney desired the Lords to observe,
how no declarations, confessions, or examinations of any
party delinquent after attainder, were produced against the
prisoner at bar.

Next, old Mr. Overbury, father to Sir Thomas Overbury,
upon oath affirmed how he had many times, yea continually
after his son’s imprisonment, been an humble petitioner for
his son’s release, but was sometimes crossed by my Lord of
Somerset ; oftentimes delayed or persuaded by my Lord of
Somerset not to seek to hasten his delivery, which for some
reason that he knew and then pretended, would rather be a
cause of his longer durance; how Mrs. Overbury grieved
with her son’s imprisonment, and in his sickness repaired
to London, but with all the power of petitions, and other
means, found none so favourable as to suffer her to visit her
son, or at her return assure her of his release; howbeit
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presently after her return, or upon her return, my Lord of
Somerset wrote unto her, the effect whereof followeth:—

¢ Mrs. Overbury, I am sorry you do not carry home
with you the content I wish, to have seen your son a
free man; but before you come, I do not doubt but you
shall be assured that all hinderances are removed, and that

his good day 1s coming again.”
g ¥ g ag

After which he shortly died; whereupon my Lord of
Somerset wrote another letter to Mrs. Overbury, cloaking
his past dissimuled malice under the colour of sorrow and
offer of consolation, with great pmmises and protestations,
to continue, yea increase his loving kindness and beneficial
favours to him and his, the effect whereof briefly fol-
loweth:—

Mrs. Overbury, I have been slow to do this office, of all
men most unfit to comfort you, being unhappily the cause
of your great loss. His enemies wrought him in disgrace
with the King his master for my sake, whose love nothing
no man could work from me. I wish I could redeem him
with any ransom; I wish I knew how to repay his faith, and
give all you whoin him have lost so much satisfaction. You
shall find how well I loved your son living by my effects;
being more willing to do all of you good for his sake than
whilst he lived. 1 will shortly devise with you concerning
your son in France, whose expences I will defray, and
ease you of that burthen, and at his return take further
time to provide for him; but [ think it best that remain till
this tempest be settled. 1 extremely desire the gentle-
woman’s pardon,” &e. :

Next Sir John Lideote, examined the 10th of December,
came into the Court and again upon oath affirmed, that after
Sir Thomas Overbury was imprisoned and close kept, he
understanding that he was ill, became an humble suitor to
some of the Council, especially my Lord of Rochester, that he
might have leave to visithim. My Lord of Rochester, next
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day after this petition, sendeth for Sir John Lidcote, and to
him and Sir Robert Killegrave was a warrant sealed to visit
Overbury, to whom they two repaired the next morning,
and there found him alone in a weak and evil plight. After
some conference, (all which the Lieutt heard,) Sir Robert
Killegrave taking his leave, Sir Jarvis went with him to the
chamber-door, during which interim, Overbury whispering
to Sir John Lideote, demanded of him whether he thought
that Rochester did not juggle with him ; to which Sir John
answered, he thought not. The Lieut!looking back and per
ceiving them talking, told Sir John he had done more than
he could answer ; whereupon Sir John departed, and within
a day or two returning again to visit Overbury, he was
denied by the Lieut!, who told him his warrant was counter-
manded. Afterwards he said he found my Lord of Rochester
was the chief cause of his hinderance ; especially one time
talking with my Lord of Somerset concerning Overbury’s
misery and sickness, my Lord of Somerset fetched a coun-
terfeit sigh, and presently smiling in his face departed. (This
Sir John Lideote married Sir Thomas Overbury’s sister. )

Next after this was produced the examination of Sir
Thomas Munson, taken the 5th of Oectober, wherein he
confessed, that, by the direction of Northampton and the
Countess, he willed the Lieut! to keep Sir Thomas elose
prisoner,

Davis, one of Sir Thomas Overbury’s servants, was
again in the next place produced, who humbly moving
my Lord of Rochester that he might go unto the Tower to
attend his master, offering to be close prisoner with him,
which was answered by my Lord of Rochester that it
needed not, for he doubted not but to have Overbury
shortly totally delivered. I now, my Lords, (quoth Mr.
Attorney,) am within kenning of my landing-place, and I
must strike a few strokes more. Produce therefore the
confession of James Franklyn, which followed next.

Who confessed he was a continual messenger from
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Weston to the Countess of Essex, to acquaint her how
Overbury fared, who, according as she heard from the
Tower, sent the news presently to Court to the Lord of
Rochester, and further said that he dares take his oath the
Earl was guilty.

Next unto which followed the confession of Sir Jarvis
Hellvish, taken the 26 of October, who affirmed that he
during the time of Sir Thomas Overbury’s imprisonment
did at divers several times receive letters from the Countess
of Essex to know how Overbury fared, alleging she must
write to the Earl of it.

Another confession of my Lord of Somerset, taken the
3rd of May 1616, ensued, when being asked what letters
he sent to the Countess of Essex in progress time during
Overbury’s imprisonment, he at first answered he sent
divers, but none concerning Overbury; but afterwards he
desired that it might be altered, since he did not remember,
and perhaps some such letters were sent her; thinking (as
Mr. Attorney said) that she had been executed, whereby it
appeareth they were kept close and ignorant of all proceed-
ings against them and trials concerning Overbury’s death,

Then followed the confession of PPaul de Lobell, an
apothecary, who said that this examinant’s brother brought
him to Thibolls to Vise! Rochester, who questioned with
him concerning Overbury. Another time he inquired again,
who answered, he might do the better if he were at liberty.
The third time he sent for him to Whitehall, where in the
private gallery he had private conference with him, and
willed him to write to Doctor Maiot concerning physick to
be given Overbury. IHe said he came to administer to Sir
Tho® Overbury the 25th of June.

A letter from Northampton was next opened, wherein he
wrote to the Farl of Somerset after this manner: “Sweet
Lord, I have spent two hours to prove the Lieu* with so
great a caution, that without doubt he will be very perfect
in his part, to whom I will further impart concerning that
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adventure. Two letters from Sir Thomas Munson are sped.
So long as my wits can work, your directions, my Lord,
shall come to effect.”

In the last place of proof for conclusion to this point,
succeeded another letter of Northampton’s, mentioned
before in the Lieut™ arraignment, to this effeet: <1
cannot deliver without content how well the Lieut* com-
mented, only looking upon the text. I shall love him as
long as I live the better for his conclusion : Overbury may
recover, if you find him altered to do you better services;
but the best is not to suffer him to recover, for he findeth
in him much distemperature and strange flashes to such
person as like this mateh. Your servant to be commanded,
H. Northampton.”

Then Mr. Attorney: My Lords, to these letters and
others my Lord of Somerset sent answers but they are not
now extant, for Sir R. Cotton having delivered them to
him, he burnt them. Here Mr. Attorney ended his accu-
sation, only with this memorandum to the Lords, that if
amongst all those acts of my Lord of Somerset they found
any one done ed intentione to kill Overbury, it is sufficient
in law to make him an abettor and procurer, and for them
to find him an accessory before the fact.

Sir Henry Montague, without any great preamble or
general narration, came to the proof of the third point,
namely the stating of the fact. He spoke briefly to this
effect: My Lord High Steward, and you the noble Peers, of
all the facts w I have known commiited and received a
public trial, I have not known, heard, or read of any one
felony more foul, all things all parts considered, than this
now in judgment; nor in so foul a matter did I ever see so
fair, so favourable, so gracious a trial ; yet is this man, this
prisoner, incapable and insensible of this great favour; of
which stupidity I can yield no reason, but that his hardness
of heart is doubled upon him; and he that dares to enter-
prise so odious an evil, both to God and man, is not now
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ashamed to persist in a careless regard what shall follow it.
My Lord, it was yesterday well declared unto this Court
by what strange and unlikely means this strange and
secret plot, this mine of evil, was discovered; that which
was so cunningly, so wittily, so powerfully comploted, as
might well be termed, and so resolved by the agents a
complete project, yet disclosed by a compliment. I can
hardly pass over the manner of it, but it has been already
told, and I will leave it a worthy praise to the worthy and
great Secretary of State by whom these secrets were dis-
closed, this knot unfolded, and according to my directions I
will briefly unfold the third point, whereof you my Lord
of Somerset are accused, wherein 1 will not discourse as
might move your Lordr to find res in verbis, sed per verba
res ; for so, my Lords, by the words and writings of the pri-
soner I shall especially prove my accusation. Your Lady
and mistress, the Countess of Essex I mean, kept a paper
of the names of the eight several poisons appointed for
Overbury : it was written in a Roman hand ; I will not say
it was yours, my Lord of Somerset, for that I cannot prove;
but I will say and prove that you sent poison by which
Overbury was poisoned : first, my Lord, a white powder, and
afterwards impoisoned tarts and jellies ; which having sent,
you afterwards inquired how he fared, &c. with them, and
wrote unto your Lady and mistress wondering that it was
not yet done &e., by which, my Lord, first 1 will manifest
by all reasonable circumstances you meant the poisoning
of Overbury, which manifested, will I hope satisfy your
Lord™ the Peers in this third point, viz. that my Lord of
Somerset directed, yea delivered, poison w" Overbury re-
ceived, that he had intelligence how it wrought, &e.

In the first place of proof for this third point was
opened the petition of James I'ranklin, unto Cook, Chief
Justice, and his examination taken thereupon the 16th day
of November, being the same day that Sir Jarvis Helvish
was arraigned, the effect whereof more at large appears in



OF POISONING. 143

Franklin’s arraignment and Sir Jarvis’s trial; but briefly
thus much therein Franklin confessed, that he procured the
poison for the Countess, that Sir Tho* Munson was a con-
tinual messenger and carrier of letters from the Earl, the
Lieut™, and others to the Countess; that he is persuaded
Sir Thomas Munson did know of it. One letter which
Sir Thomas Munson brought unto the Countess, he re-
membereth well, that it being not very fair written, the
Countess gave it him to read, wherein was, *This scab is
like the Fox,” &c., mentioned before in Sir Jarvis’s arraign-
ment; whereupon he demanding of the Countess why she
did prosecute Overbury with such deadly hate, she answered
he would pry too far into the state, and if he should for-
sake my Lord of Rochester, he would clean put them
down.

In the second place, the examination of the Countess
of Somerset, taken on the 8 of January, was produced,
wherein she confessed that she received all the poisons
from Mrs. Turner, &c., that she kept them in her chamber
at Whitehall, whither the Earl had oftentimes resort.

To this effect next came in another confession of James
Franklin, taken on the 12 of November, wherein he saith
that the Countess of Essex had a paper wherein the names
of the eight several poisons administered to Overbury were
written in a fine Roman hand, which the Countess con-
tinually kept. He further confessed, that the Countess of
Essex would often say to this examinant, * When Tho®
Munson cometh from Court, we shall hear what is to be
done,” and again tell him how Overbury fared, and would
often say unto him, *1I fear Weston doth play the knave
with us, and forgets to execute his part.” This examinant
further confessed that my Lord of Rochester did use to
come to the Countess of Essex her lodgings at Whitehall,
having this access by a straight long gallery in St. James's
Park. For the sending of powders, in the first place was
published,
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The confession of Richard Weston, taken the 1st of
October, wherein he freely confessed how, after the receipt
of the powder which he administered the 3rd of June,
Overbury grew very sick, with extreme vomiting and pur-
ging, w" powder this examinant confessed was poison.

In the 5th place, Henry Davis his oath was again pro-
duced, who answered, that about that time of June the Earl
of Somerset did send this examinant with a letter unto Sir
‘Thomas Overbury, and in it a white powder, wherein he sig-
nified unto him that it would make him sick, but he would
make that a means to work his delivery. How this
wrought with Overbury appeared before by Henry Payton’s
confession, mentioned in the first point by the Attorney-
General and by Sir Thomas Overbury his letter to Ro-
chester.

Next was produced the examination of Somerset, taken
the 15 of October, wherein he said, that true it is he sent
Overbury a powder at his own request, which was whole-
some and good physic such as himself had taken, which
powder he received from Sir Robert Killegrue.

But unto this opposed the examination of Sir Rob!
Killegrue, who the 3 of October affirmed that Rochester
during the time of Overbury’s imprisonment did send unto
him 3 several times for a white powder, which Sir Robert
Killegrue knew to be a very good and wholesome physick,
the first whereof the Earl requested for Overbury: but he
said the Earl told him that he had lost that first powder
that he had sent him, whereupon he sent him a second
which the Earl himself did take, as the Earl told Sir Rob.
Killegrue. The third he sent him by Gadolphin to Beurley,
which as he told him gave him but one vomit and 3 stools.
And these were all that the Earl of Somerset had from this
examinant, of which he never knew or thought that Over-
bury received any.

Concerning the tarts and jellies, first was opened the
confession of the Countess of Somerset, taken on the 28th
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of October, when she confessed there were no tarts nor
jellies sent unto Sir Thomas Overbury, but only such as
she herself or my Lord of Rochester did send, which ap-
pears by a letter of the Countess of Somerset to the Lieut!,
written after this manner :—* I had but one that came safe
to me, one tart was broken, &ec. I was moreover bid to
tell you, that if he” (by which was meant the Earl of So-
merset) “did send you any wine, you might drink of it, for
in it were no letters, but of the tarts and jellies eat not;
but if you send them to your wife, say they are for me, and
keep them for me. Do this at night, and then all shall be
well,” &c. Upon which followed another examination of
the Countess of Somerset, taken the 1st of January, when
being demanded what she meant by letters, she answered
she meant perhaps poison. Being also demanded, what she
meant by this clause, ““do this at night, and all shall be
well ;” she answered, *¢ that if the tarts were given Overbury
at night, then all should be well.”

In the last place, to prove the Earl bad continual intel-
ligence how Overbury fared, and how the poison wrought
with him, was produced the confession of James Franklin,
taken the 22nd of November, wherein he confessed, that
about a month after Whitsuntide, or thereabouts, during
Overbury’s imprisonment, this examinant being with the
Countess of Essex, at Whitehall, she showed him a letter
from Rochester, wherein he wrote, that he * wondered these
things were not yet dispatched,” that Overbury was like to
come out within few days, &c., if Weston did not ply him-
self, &e.; in the dispatching of which business this exa-
minant said, he knows well, was meant the poisoning of
Overbury, for so the Countess at the reading of this letter
said unto this examinant, “I fear Weston doth play the
knave with us,” &ec., and thereupon presently sends this
examinant to Weston to will him to come to her, who ac-
cordingly repaired to Weston, who, upon notice given with-
out delay, the same afternoon repaired unto the Countess

L
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of Essex at Whitehall And with material proofs Sir
Henry Montague ceased his accusation with this observa-
tion, that though in the proof of this point the testimony of
delinquents was much uvsed, yet no examination, no confes-
sion was produced after they were convicted, for that in
law they will not be received; but a delinquent before
convietion is the most evident, strong, and effectual wit-
ness.

Sir Randall Crew, another of his Majesty’s Serjeants,
undertook the proof of fourth point, unto which he entered
with this preface: ¢ My Lord High Steward, and you most
noble Peers, I am now left the last opponent. I am to
take up the last weapon against this wounded man, wounded
not by the cunning of wits or by the strength of invectives,
as this great Lord in his petition to his Majesty suggested,
but by his own guilt, for out of his own mouth had he been
accused, his own hand had disarmed himself, and left him-
self naked to shame and punishment. And now I behold
you, my Lord of Somerset, methinks I hear the ghost of
Overbury crying unto you in this manner, ¢Et tu quoque
Brute ! Did not you and [ vow a friendship of souls? did not
you sacrifice me to your woman?’ (my Lord, I speak as he
wrote,) €and are you thus fallen from me, or rather are you
thus heavily fallen upon me to overthrow, to oppress him
thus eruelly, thus treacherously, by whose vigilanee, coun-
sel and labor you have attained your honorable place,
your estimation in the world for a worthy and well-
deserving gent? Have not I waked that you might sleep,
cared that you might enjoy? Have not I been the
cabinet of your secrets, which I did ever keep faithfully,
without the loss of any one to your prejudice, but by
the officious, trusty, careful, and friendly use of them,
have gained unto you a sweet and great interest of honor,
love, reputation, wealth, and whatsoever might yield con-
tentment or satisfaction to your desires? Have 1 done all
this, to suffer this thus by you, for whom I have so lived as
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if my sand came in your hour-glass ? Et tu quoque Brute !’
But no more for this extreme and ignoble deception of
faith and destitution of a friend. Was it a friend you only
abused in this enterprise 7 was Overbury only wronged by
your malice? died he the only injured person? No, my
Lord; you much wronged, ungratefully regarded the Royal
favor of a King, to ground so ill a building upon so strong
a basis; for, my Lord, it must needs be, that a presumption
of your greatness and power with his Maj¥ emboldened
you to oppress and tyrannize over a subject. But thanked
be God we have no such King as you might imagine; our
Eagle will shadow no venomous fly under his wings, his sup-
porters are first Religion and Justice, and then Sovereignty;
and so, my Lord, now you find what you might ever have
feared, if you left to be good, the King would leave to be
gratious; for what you have heretofore known in others, you
now feel in yourself—the impartial Justice of King James,
of whom experience had made us confident to say, with
King David, ¢ He put on justice, and it covered him; he was
clothed with righteousness as with a garment.” Joab was a
great captain, a commander in Israel, yet was pulled from
the horns of the altar for murder; and was it not ignoble
presumption in you, my Lord, to imagine the King would
protect you for the same fault? My Lord, when you had
effected this bloody deed, you then began to fear; then be-
gan to find it true that there is no safety in doing evil, for
the snare which they have laid, the pit which they have
digged for others, they themselves are fallen into. This,
my Lord, I say you found in your own conscience; and, as
Adam, when he had eaten of the fruit of the forbidden tree,
with the broad leaves of the fig tree he thought to cover his
nakedness, so you, my Lord, by all close and secret prac-
tices, sought to veil this mischief, to hide it from the eyes of
the world, following Adam one step further into the thicket.”
Then he came to his proofs of the fourth point, which con-
sisted of these three parts:—
L 2
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1. That the Earl of Somerset practised, by all indirect
means, to suppress all testimonies that might discover the
fact.

9, That he burnt and misdated all letters concerning this
business.

3. That he obtained a general pardon for all manner of
treasons, felonies, &ec.

1. Proof: It was said, that by the counsel of some agent
in this business, Weston was at first persuaded to stand
mute ; whereupon, no principal in law being attained, all the
other, being but accessories, could not receive any legal trial.

2, The oath and free confession of Laurence Davis, Sir
Thomas Overbury’s servant, was produced, who said, that
after Sir Thomas Overbury died, he became an humble
suitor to my Lord of Somerset, to receive him for his ser-
vant: but the Earl never listened to him, nor did he ever
receive any kindness for his dead master’s sake until not
long before the progress, last summer, the Earl of Somerset
sent one Rawlins, his servant, unto this Davis, to desire of
him from my Lord all such letters, copies of letters, and
other writings as had heretofore passed betwixt the Earl
and Overbury, pretending some special and private cause;
thereupon he delivered to Rawlins all the letters that he
then had, to the number of thirty or thereabouts. After-
wards, two or three days before the Earl was committed, he
sent for this Davis, and gave him 30/, as he told him, at the
request of his servant Rawlins. “And true it is,” quoth
the Earl to Davis, ¢ I have heretofore been moved to retain
thee, but out of sight out of mind, and so I forgot thee; but
now I will remember thee. Hast thou any more writings?”
Davis answered, * Only two or three in the country,” which
my Lord willed to bring him out of hand. Upon this con-
fession, it was observed by Crew, that till my Lord had oc-
casion to use this Davis to keep close his secrets, he never
regarded him, nor showed him any favour; but so soon as
he began to fear a discovery, and knew this Davis might be
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an instrument to lay his wickedness open, then did he with
words, with gifts, and all subtile endeavours, seek to stop
his mouth and to tie his hands.

3. The warrant was produced, which the Earl sent about
two or three days before he was committed by a pursuivant
and one James Bradford, directed to one John Poniter, a
constable in London, commanding him to enter the house
of Richard Weston, and there to fetch out of a cellar in the
said house a trunk of writings, &c. Upon which warrant
the constable at first doubted whether he might enter and
break up a house, till it was afterwards again enforced by a se-
cond message from my Lord of Somerset,which, commanding
him as if the business concerned the King and the State,
the constable desiring the warrant to keep for his own secu-
rity, was at the first denied it by the pursuivant, but after-
wards he delivered it to him; whereupon the constable, the
pursuivant, James Bradford, a smith, and others, entered
into Weston’s house, and in the cellar found such a trunk as
was mentioned in the warrant, opened it, and, looking over
some papers, the pursuivant, espying the names of Mrs.
Turner, Overbury, and divers others in them, shut the
trunk presently, and said he would carry them to the Earl
himself, which he performed accordingly.

4. The examination of Sir Robert Cotton was read, taken
the 2nd of December, whereby appeared how the Earl of
Somerset got into his hands his own letters written to
Northampton; for so Sir Robert Cotton then confessed,
that, after the death of Northampton, being admitted to pe-
ruse and oversee all the writings, books, and papers in the
Earl of Northampton’s study, he, amongst other papers, had
collected thirty several letters of the Earl of Somerset to
Northampton, which he, upon request, delivered to my
Lord T'reasurer, who sent them to Somerset, who burned
them some two or three days before he was committed.

5. The examination of the Earl of Somerset was pro-
duced, wherein he confessed the delivery of divers letters
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and other things in a cabinet to Sir Robert Cotton [this
was the cabinet before mentioned], and that Sir Robert
Cotton told him they might be so dated as might clear the
prisoner if he were called in question about them ; and he
further confessed that he did cut off some parts of them,
and put out some words, &c., and all this was confirmed by
the confession of Sir Robert Cotton himself; and, indeed,
when the foresaid letters were shown, all the dates of them
were written in Sir Robert Cotton’s hand ; for the Earl of
Somerset, Northampton, and Overbury did never use to
date any letters which passed between them. Amongst
these letters thus antedated and mangled by Sir Robert
Cotton, one letter especially was noted concerning the white
powder, which my Lord of Somerset sent unto Overbury,
wherein Overbury writ to Somerset that the powder had
wrought well with him, &e., but that he meant to take no
more ; which letter was so dated as it might seem to have
been the powder which he had received from Sir Robert
Killegrave ; but it could not be so, for the Earl received but
three powders from Sir Robert Killegreu, the first whereof
he told him he lost, the second the Earl took himself, the
third, as it showed, he sent to Overbury by Rawling, which
gave him but one vomit and three stools; but there was a
fourth which was sent by Davis, and fell out of the letter
into his pocket, which Iranklin confessed was a violent
poison, and so it seemed by the operation of it as before ap-
pears.

6. Lastly was produced the copy of the pardon,
which, by the confession of my Lord of Somerset and Sir
Robert Cotton, my Lord of Somerset did seek to keep
himself free from all dangers that might happen unto him,
and this pardon Sir Robert Cotton counselled the Earl
unto, being a thing granted in like nature heretofore unto
other favourites of kings, as he pretended by Edw. IIL
and Hen. VIII. But upon this Sir Randall Crew observed,
that in those pardons which they took for patterns, the
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course was to mention the greatest offences, as contempt,
trespass, &e.; but in this pardon they began with the
least, and mingled the great crimes as if they would shuffle
them in undiscerned, contrary to all patterns of pardons
heretofore in what kind soever. And here Sir Randall
Crew desired one particular to be regarded, that this very
fact (accessory before the fact unto poisoning) was one of
the branches of his pardon; and with this observation he
ended. Then the Lord High Steward spoke briefly to the
prisoner to this effeet:

My Lord of Somerset, you have plainly and orderly
heard your accusation. As Festus said unto Paul, # Speak
boldly, for we will hear thee this day;” so, my Lord, I say
unto you, be not troubled with yourself to imagine your
answers shall be abridged by time. It is indeed very late,
but we will borrow some hours of the night, we will think
no time too long, so long as you shall be able to reply; but
I pray you, my Lord, spare frivolous circumlocutions, for-
bear to enter into any other discourse concerning yourself,
the state, and others. The thing whereof you are accused
is only Overbury’s death, the allegations and evidences
only such as tend to prove you accessory before the fact.
Whatsoever you can say to clear yourself of this murder,
in the name of God speak freely and fully; you shall be
heard with all patience at large.

The Lord High Steward having thus spoken, the pri-
soner at the bar made answer to those things that had been
urged against him, but very confusedly, insisting most upon
those particulars that were least material,

1. For the objection of Sir Dudley Digges, Paiton,
Sir Ro. Mansil, and others, whereby he was accused to have
been the special hinderer of Overbury’s employment be-
youd the seas in his Maj¥™ service, he confessed he was
indeed the chief cause that Overbury was not employed;
he said he did move the King to send Overbury in ambas-
sage, yet privily persuaded Overbury to deny to serve in
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that nature. His denial he knew would bring his impri-
sonment, which he further acknowledged was his special
scope and aim.

2, Whereas divers letters of Northampton’s to the pri-
soner and to Sir Jarvis, mentioning a plot concerning
Overbury, were produced, by which he was charged to have
consented with them to his poisoning, he replied, true it
is, he did plot with Northampton concerning Overbury,
how to imprison him, and in prison to keep him close
debarred from the access of friends, as had been urged
against him ; but, he said, by this plot whereof Northampton
wrote unto this prisoner, nothing was understood by this
prisoner beyond the imprisonment of Overbury, and espe-
cially to make him unable to cross or any way hinder his
intended marriage with the then Countess of Essex, to
which by evidence then in Court produced, but out of his
own private knowledge more strongly was manifested, how
deeply, how insolently Overbury opposed himself; with
what opprobrious and dishonourable terms, with what
mind he kindled the fire of revenge in some honorable
breasts (as indeed what could be less expected). If Northamp-
ton, the Lieutenant, Irances, (for so he termed his wife,)
or any other of the executed persons during the time of his
imprisonment, consented in any other contrivance of his
“death, it was more than ever this prisoner knew or con-
ceived to be plotted, and therefore he humbly desired their
Lordships the Peers to consider, that many circumstances,
grounded and agreeing with his consent unto the imprison-
ment, might induce them to conjecture him guilty of the
greater mischief that happened to him in durance, yet he
remained innocent and free from any such imagination. He
was not Overbury’s jailer, nor was he kept so close but
others unknown to him might closely compass his death.

3. Unto Northampton’s letter in particular, where he
wrote to this prisoner, ** I like the Lieut" conclusion well,
he may recover or not,” &ec.; he answered, what passed be-
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twixt the Lieut' and Northampton he knew not, neither
understood he what Northampton meant by the Lieut®s
conclusion,

4. The confession of Franklin, who said he dares take
his oath upon the Bible, that I consented to Overbury’s
death, who further said that I was in an inner room, as he
knew by my voice, at Whitehall last Michaelmas, when
Frances sent for him to tell him that Weston was appre-
hended, who yet again affirmed that he had seen divers
letters of mine unto Frances during the progress and Over-
bury’s imprisonment, concerning plots and businesses, &c.,
the prisoner humbly moved the Peers to conceive, that,
being the most affectionate to Frances, the means how they
might lawfully enjoy the marriage-bed being then con-
sulted, he had much oceasion to write unto the Countess,
of secrets of moment, perhaps concerning Overbury, yet not
coasted on the red sea of blood or death, which that per-
jured Franklin (by a letter of mine which he avouched he
did read) did prove without all contradiction. The letter
was urged by you, Serj. Montague, namely, that Overbury
was like to come out within these few days, if Weston did
not play his part, &c.; whereupon the Countess sent for
this Iranklin. If this letter, quoth the prisoner, be to be
produced, if Frances ever confessed that I did ever send
such a letter unto her, I am then guilty and convicted
without excuse; but I eall heaven now to witness, I never
wrote any such letter, neither can any such be produced.
Let not you then, my noble Peers, rely upon the memorative
relation of such a villain as Franklin; neither think it a hard -
request, when 1 humbly desire you, &ec. to weigh my pro-
testations, my oath upon my honour and conscience, against
the lewd information of so bad a miscreant; for, my Lords,
both in his life and death he proved himself atheistical.

5. Concerning Weston, the Earl denied that ever he did
know the man before such time as he was keeper to Over-
bury in the Tower, and so (upon examination of the Larl,
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taken the 28th of October) he averred; and whereas the
oath ofSimcocks, an acquaintance of Weston’s, and the
confession of Weston, were urged by Mr. Attorney and
Ser]. Montague to the contrary, he answered, that Weston
might perhaps have brought him letters from Irances,
when she was Countess of Essex, but never delivered them
to himself, but to some of his servants that arrended at his
chamber, and therefore what Weston confessed, in cther
things as in this, was like to be untrue ; but this was but a
color, for it was before proved that Weston was not only
a carrier of letters betwixt Rochester and the Countess of
Essex, but also a messenger, and had private conference.
Concerning the tarts and jellies, he said, perhaps he did
send some unto Overbury, but those that he sent were
good: and whereas Frances did write unto the Lieut! that
she was bid to bid, as before is mentioned, he was igno-
rant what she did write, or how she disposed them.

6. Concerning the powder, he answered it was impossible
that it should be poison, and that he would prove by a letter
of Sir Thomas Overbury himself there in Court, wherein he
wrote to the Earl that the powder he sent him wrought very
gently and well with him, and that he would take no more.
Upon this the Earl declared very long ; but he that well ob-
served how it is proved against him before shall easily find
the truth by the misdating of a letter, for when it was pressed
against him that the powder which he sent by Davis was a
4th powder, and could not possibly be any of them which he
had-received from Killegrave, he was much perplexed, and
still kept anchor-hold by the letter, having continual re-
course unto it, not being able to tell from whom he had the
powder which he sent by Davis, which how it wrought with
Overbury by Davis and others appeared.

7. For the warrant to the constable to search Richard
Weston’s house, and to fetch thence a trunk, he replied that
his wife Frances came unto him at that time, and told him
that there were in Richard Weston’s house, in a trunk, cer-
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tain writings and evidences of lands and such things, which
trunk concerned Mrs. Mary Hynder, who, as I take it, was
Mrs. Turner’s sister, for which she entreated the Earl to
send his warrant; he, willing to have some other Privy Coun-
cillors join with him, sent to my Lord Knowles, but he
was before gone to the Council-table. Doubting, therefore,
whether one Privy Councillor’s hand were sufficient warrant
for a constable to break open a house and trunks, he asked
his secretary whether one Privy Councillor’s hand would
serve for such a business, who resolving him it would, he
signed the warrt; but he that before observed the proof of
this point by the constable, the pursuivant, and Bradford,
shall find the colour of this answer. For the petition which
he sent unto his Maj% since his imprisonment in the Tower,
he answered that he knew himself clear as he there protested,
but he doubted the success of law ; and for that word mercy,
he desired the Lords to consider to whom he wrote ?—to a
King ; and how? in way of petition; both w" required a
submission, which might in many cases be offered rather
with a colour of need than out of necessity: nor is he
always to be blamed that maketh himself seem guilty, but
he that is so indeed; but besides this shadow, he answered,
that having perused this petition, he told the Lieut* that this
word mercy might in his judgment be tempered or rather
altered, and some other word that might more gently move
a Royal favour be placed in this room; but the Lieutenant
conceived it well befitting him, upon whose approbation he
let it pass. The dating of the letters he did not deny, but
said Sir Robert Cotton did persuade him so to do, telling
him they might be so dated as might clear him of all im-
putation.

8. Concerning the pardon in the last place he answered,
that he first sought it by the motion and persuasion of Sir
Robert Cotton, who told him in what great danger so great
persons honoured with so many Royal favours, and so many
great and trusty officers of state, were in danger to forfeit
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either life or goods by attainder, premunire, or other course
of law, withall telling him that it was usual for such persons
as he was to have large and ample pardons ; whereupon the
Earl advising, desired Sir Robert Cotton to seek out a pat-
tern of the greatest and largest pardons heretofore granted
by the King of England, who accordingly did so, to whom
the Earl said he referred the drawing and the whole de-
spatch of it, not giving any directions for the form of the
pardon, not being acquainted with the manner and words of
it. But this by Sir Robert Cotton’s confession, who at first
was withstood by Mr. Solicitor, when he came to require such
a pardon, and after returned with a more strict command,
having first acquainted the Earl with the Solicitor’s doubt
or rather refusal by the circumstance of time, when that was
sought, namely, when the Larl knew this matter was in
question, with the great probability of common sense and
reason, that a man should not be ignorant of a matter so
much concerning him as a pardon so general and secure,
unveiled this truth, and showed the colour of his defence,
with which he ended.

THE EARL OF SOMERSETS DEFENCE, FROM NIEOLAS OLDEWORTH'S
BOOK IN THE BRITISH MUSEUM.

Earl of Somerset's Answer.

I am confident in my own cause, and am come hither to
defend it. And in respect the King’s Counsell have been
so long in speaking against me, that neither my memory nor
notes will give me leave to answer every particular in order,
I will beginn with some of the last things that they scemed
most to force against me, and so answer the rest that I
think doe, any way at all, touch me.

For the powder that was sent Sir Thomas to make him
sick, that so I might have the better oecasion to speak for
him to the King, he (for that purpose) himself desired it.

.
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And though it be true that I consented to his imprison-
ment, to the end he should make no impediment in my mar-
riage, yet I had a care of his lodgings, that they should be
where he might have the best air, and windows both to the
water and within the Tower.

Whereas the breach of friendship betwixt Overbury and
me is used for an aggravation against me, it is no great won-
der for friends sometimes to fall out, &c. Once my Lord
Cecill, Earl of Salisbury, sent for Thomas, and told him
that if he would depend upon his favour, he would presently
help him with a suit that should benefit him 2000Z, which
presently Overbury, coming to me, told me of; to which I
answered, he did not need to rely upon anybody but me, and
that, if he would, he might presently command my purse,
and presently have more than that. And so he had. Yet,
afterwards, upon some causeless discontent, in a great pas-
sion he said, that his love to me had put him out of my Lord
of Salisbury’s favour, and made him lose 20001

For the great trust and communication of secrets between
Overbury and me, and for the extracts that he took out of
IEmbassadors’ letters, I confess this; I knew his ability, and
what I did was by the King’s permission.

Whereas it 1s urged that I caused him to refuse the im-
ployment that was imposed upon him ; it is not so, for I
was very willing he should have undertaken it.

Whereas it is pretended that 1 should cause poysoned
tarts to be sent him to the Tower, my wife, in her confes-
sion, says, that there were none sent him but either by me
or her, and that some were wholesome and some not, and
that she sent him unwholesome ones; then it must needs
follow that the good ones were those which I sent, and the
bad her’s.

Lord Lisle putts in.—If you had sent him good tarts, you
should have seen them conveighed by a trustyer messenger
than Weston or Mrs. Turner.

Lord Compton.—My Lady, in her letter to the Lieutenant,
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writes, I was bidd to bidd you doe this.” Who should
bidd her but you, my Lord ?

Somerset goes on.—If I'ranklyn know me so well, and that
I was privy to the plott, why should then my wife and I, (as
he pretended,) when he was there, speak so closely, and al-
ways out of his hearing? But for Overbury, my furthest in-
tent in his imprisonment was, that he should be no impedi-
ment to my marriage ; and this I communicated to my Lord
of Northampton and Helvash.

Serjeant Mountagwe.—You could not couple yourself
worse than with them two.

Somerset goes on.—What I understand of the Lieutenant’s
conclusion, which my Lord of Northampton relates in the
end of one of his letters to me (that death is the surest
way), I wish that my answers to those letters were now to
be seen; and if I had ever thought those letters of my Lord
of Northon dangerous to me, it is likely I would never have
kept them.

For the warrant I made, my wife desired me to doe it for
Mr* Turner’s sake. Parker formed it, and told me that I
might doe it, as a Councelour, alone without other hands ;
for I would have had, at that time, my Lo. Knowles joyned
with me ; and when this warrant was sent, I was not com-
manded from Court, as is pretended. ;

Lord High Steward.—All the Councell together could
not justify the making such a warrant.

Somerset proceeds.—For my endeavouring to get a pardon,
having had many things of trust under the King, and the
custody of both the seales without particular warrant,
I desired by this means to be exonerated. And for all
general words, the lawyers put them in, without my
privity.

For the declaration which I lately sent to the King, I
did not think to have it thus sifted ; but I therein did, in all
humility, so farr endeavour to humble and yeld myself, that
the King might the better express his grace.
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The King's Attorney speaks—May it please your Grace,
my Lord here has had a most gracious hearing ; and has be-
haved himself modestly and wittily,

Lord High Steward.—If you have any more to say (my
Lord) you shall be heard at length: we will not streighten
you with time.

Somerset.—TFor Sir Robert Cotton, 1 wish he were here,
to clear many things that now be obscure.

Myr. Attorney.—If he were here, he could not be sworn,
for reason of state, being held for a delinquent.

Somerset.—Whereas the shifting of officers is urged
against me, as to make the more easy way for Sir Jervase
Helvash’s entrance; it is well known the reason of
Wade’s displacing was in respect of his carelessness, in
suffering the Lady Arbella to have a key, by which she
might conveigh herself out of prison. More I cannot call
to mind, but desire favour.

King's Attorney speaks.—It has (my Lord) formerly, &e.,
&e., &c.
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CHAPTER III.

MANUSCRIPTS CONTAINING MATTERS RELEVANT TO THE
CHARGE OF POISONING SIR THOMAS OVERBURY.

THE subject of the present chapter is an inquiry
into some matters relevant to the charge against
the Earl of Somerset, which are not to be collected
from the reports of his trial, and which are found
chiefly in the unpublished manuseripts deposited in
the State Paper Office.

It will bave occurred to the reader, on perusing
the reports of the trial of the Earl of Somerset, that
it would have been very important to have known
whether any medical men of eminence and high
character visited Sir T. Overbury, and to have ascer-
tained what were their opinions concerning the state
of his health. If the Karl of Somerset prohibited
such persons from visiting Sir T. Overbury, or if, on
the other hand, he was instrumental in facilitating
their attendance upon him, these would surely be
cirenmstances relevant to the question of the Earl's
guilt or innocence. Moreover, the opinions of dis-
tinguished physicians regarding Sir T. Overbury’s
state of health at different periods would have thrown
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considerable light on the question of his having
been poisoned at all, or of his having died from
other eauses, whether violent or natural.

From the Earl’s trial we colleet, (but it is only by
implication, the evidence having been adduced with
a different objeet), that Sir T. Overbury was seen in
prison by one of the King’s physicians, and likewise
by Sir R. Killigrew, a medical man, and by the
apothecary Lobell. The King's physician, who was
sent to the Tower for the purpose of visiting Over-
bury by the express direction of his Majesty, does
not appear to have been examined at all. Neither
Sir R. Killigrew nor Lobell is asked whether Sir
T. Overbury exhibited any symptoms of being
poisoned.

The following documents, now published for the
first time, show that the celebrated physician
Mayerne preseribed for Sir T. Overbury during his
imprisonment. Mayerne had been physician to
King Henry IV. of France, and had been invited
over to England by King James, in order to be his
own physician. Several of Mayerne’s medieal re-
mains are extant, which contain very circumstantial
and elaborate statements of the cases of the patients
whom he visited. It was his custom to note down
a variety of minute ecircumstances regarding his
patients, which are sometimes ludierous on account
of their particularity. His memoranda comprise
very minute details concerning King James’s phy-
sical peculiarities; as, for instance, that the King

M



162 THE GREAT OYER

had a diarrheea in the spring and autumn, the return
of which was always preceded by his looking with
suspicion on every body; and that he concealed
hurts with which he often met in hunting, for fear
of being pressed to take physic.

Another of the King’s physicians, Dr. Craig,
appears, from the following papers, to have been
admitted to visit Sir T. Overbury, by the express
orders of the KEarl of Somerset, and also of the
Earl of Northampton.

Lobell, the apothecary, was a Frenchman, and was
placed in immediate attendanee on Sir T. Over-
bury by his countryman Mayerne. He saw the
dead body. The clyster alleged to have contained
corrosive sublimate, which was the only imputed
cause of Sir T. Overbury’s death at all proximate to
that event in point of time, and which was stated
(or rather related to have been stated) by Weston
to have actually killed Sir T. Overbury, was by the
like evidence said to have been administered by Lo-
bell or one of his assistants.

It will appear from the following documents,
that, if eredit be given to Lobell, Sir T. Overbury
died of a consumption. Mayerne’s preseriptions,
which Liobell delivered to Sir E. Coke, probably con-
firmed that opinion, or they would have been pro-
duced at the trial. This part of Lobell’s examina-
tion was suppressed, though his testimony upon other
points was adduced against the Earl of Somerset on
his trial.
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It has been noticed that the printed report omits
a fact contained in the manuseript report, that the
Earl of Somerset wished Lobell to write to Dr.
Mayerne concerning physic to be administered to
Sir T. Overbury. The documents about to be set
forth will further show a very curious piece of evi-
dence, tending to create a suspicion that Lobell, in
fact, poisoned Sir T. Overbury. If this were the
case, the conneetion between Lobell and Mayerne,
and between Mayerne and the King, would tend to
throw some new light on these mysterious trans-
actions.

Wilson, who, from being the intimate friend of
Lord Essex, the Countess of Somerset’s injured hus-
band, is entitled to peculiar attention in regard to
the transactions under consideration, relates that the
discovery of Overbury’s murder arose “from the apo-
thecary’s boy that gave Sir T. Overbury the clyster
falling sick at Flushing, having revealed the whole
matter, which Sir R. Winwood, by his correspond-
ents, had a full relation of.”

Sir A. Weldon confirms Wilson, and is still more
particular in his narrative of the discovery of the
plot ; for he mentions that the name of the apothe-
cary’s boy was Reeve, and that he was afterwards an
apothecary in London, and “ died very lately.” And
he relates that Thoumbal, the foreign agent, would
not commit the story he had heard to writing, but
only informed Secretary Wynwood that e had a se-

cret of importance to communicate it a licence for
M 2
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his returning to England could be obtained, which
was accordingly granted.

Sir F. Bacon, at the Countess of Somerset’s ar-
raignment, gives a more improbable aceount of the
discovery of the plot:—*“ About the beginning of
the last progress it first brake forth; and as all
murders are strange in their discovery, so this was
miraculous, for it came out in a compliment ; thus:
my Lord of Shrewsbury, who is now with God,
commanded Sir J. Elwes to a Counseller of estate
and it was by him that Sir Jervas, in respect
of the good report he had heard made of his
honour and worth, desired to be made known
unto him. That Counselior answered, that he took
it for a favour from him; but withal added, there
lies a kind of heavy imputation on him, about Over-
bury’s death : I could wish he would clear himself,
and give some satisfaction in the point. This my
Lord Shrewsbury related back, and presently Elwes
was struck with if, and makes a kind of discovery,
that some attempts were undertaken against Over-
bury, but took no effect, as checked by him. Though
the truth be, he lacked rather fortitude in the re-
pulse, than honesty. This Counsellor weighing well
this narration from Elwes, acquainted the King
with the adventure ; who commanded presently that
Elwes should set down his knowledge in writing,
which accordingly he did, but still reserving himself
within his own compass, not to touch himself, en-
deavouring rather to discover others, than any
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else should undertake that office and so accuse
him.”

In a letter remaining in the State Paper Office,
dated the 15th of November, 1615, Lord Ceecil
wrote to Mr. Wake in these terms: “ Not long
since there was some notice brought unto me that
Sir T. Overbury was poisoned in the Tower; with
this I acquainted his Majesty.” The letter is full of
news and gossip, and, therefore, if Bacon’s account
of the discovery of the plot were true, it is, per-
haps, likely that the miraculous eircumstances of it
would have been mentioned by Cecil to his friend.

It will naturally be asked, why was not Mayerne
produced as a witness at the Earl of Somerset’s trial ?
Why was not Lobell interrogated more particularly
~ as to the cause of Sir T. Overbury’s death? Why
was not the imputation cast upon Lobell of having
been concerned in poisoning Sir T. Overbury probed
to the bottom? Why was not the relation attri-
buted to Weston, that an apothecary poisoned Sir
T. Overbury with a clyster, for a reward of 20/,
further inquired into in any of Weston’s or Frank-
lyn’s numerous examinations ? If the reader thinks
that there are grounds for suspecting the truth of
Sir F. Bacon’s narrative of the discovery of the
plot, (owing, according to his statement, to an
introduetion merely complimentary that was said to
have passed between a deceased nobleman and an
anonymous Counsellor of estate, which story, there-
fore, could not be easily confuted,) why was the
true history of the discovery concealed —a question
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of more pregnant importance, seeing that autho-
rities concur in attributing the discovery of the
plot to the confession of an apprentice of an
apothecary placed in charge of Overbury by the
King’s chief physician.

The inquiry into these matters is more particu-
larly considered in a subsequent chapter, with refer-
ence to the conduct of King James; but the pa-
pers about to be transeribed are so far relevant in
this place, as they indicate that Somerset, the sup-
posed poisoner, was willing that his vietim should
be visited by the King’s doctors: They also awaken
a suspicion, that, if the circumstances of Overbury’s
death had been minutely inquired into, it would
have been found either that he did not die of poison,
or that, if he did, some important circumstances
connected with his death were studiously kept out
of public view.

The documents to which the preceding observa-
tions refer are as follows :—

M* Doctor Craig, whensoever S* Thomas Overbury
shall desire you to come to him, the King is pleased you
shall go. This the Lieut™ will not refuse for a warrant,
if there should be any question made of the worth of this:
if your own word may be taken, you need not show this.
I pray you let him have your best help, and as much of
your company as he shall require. So I bid you farewell,
and rem. your loving friend, RocHESTER,

[Indorsed] My Lord Rochester for Dr Crayge. Access
to Sir Tho. Overbury.®

* BState Paper Office ; Domestic Papers, 1613, June or July,
No.73. The original is written entirely by the Earl of Somerset.
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Good Mr Lieutenant, the King’s pleasure is that Mr
Doctor Cragge, this bearer, shall be admitted to Sir Tho®
Overbury, that during the time of his infirmity he may
take care of him, and as often as in his judgment to this
end he shall find reason.

Old Mr Overbury’s petition contained another request,
which is for the access of a servant, which His Maj* thinks
good to suspend for the present.

Thus with my best wishes I end this, Thursday at 12.

Your very loving and faithfully assured friend,
H. NorTHAMPTON,

[Indorsed in Sir G. Helwiss’s hand] The Lo. Nor. for D*
Cragg to Sir Tho* Overbury, to see him so often as for
his health he shall think fitting.*

The Ezamination of Paul de Lobell, Apothecary, taken
this 3 of October, 1615.

He said that Sir Tho* Overbury was sick of a con-
sumption, and that he never ministred any phisick to him,
but by the advice of Mon® Mayhorn, for which he had his
hand, and doth yef remain in writing, what phisick in every
particular thing was given him, which now he delivered to
the hands of the Chief Justice, containing 28 Ileaves or
pieces of paper, great or small, which is all the phisick
that this examinant ministred to him.

But said that when he came thither he saw sometimes
waters, and other things, which he the said Sir Thomas
had not from this examinani, neither knoweth he from
whom he had them.

* Brit. Mus., Bibl. Cotton,, Titus B. vii., fol. 483. This origi-
nal letter, in Lord Northampton's handwriting, is not transcribed
in Winwood’s “ Memorials ;" though the collector has transeribed
two other letters of Northampton, which he has accompanied by
a note, in which the imputations against the Earl may be thought
to be weakened by this letter.
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And said that he saw plasters upon his back when he
was dead, which he had not from this examinant, neither
knoweth what those waters, plasters, or other things were ;
neither did Sir Thomas Overbury ever tell this examinant
of them.

And utterly denied that ever Sir Thomas Overbury
found fault with him for having threescore stools and vo-
mits, or charged this examinant that he had hurt him.

And denied that Sir Tho* Overbury had ever any
plaster of him for any sore, either on his head, back,
or feet.®

The Ezxamination of John Woolf Pomler, Apothecary, a
Frenchman, taken this 5" of October, 1615.

He said that he was uever appointed to minister to Sir
Thomas Overbury ; but, at the commendation of Mons'
Maierne to the King, Paul de ILobell was appointed,
because he dwelt near to the Tower, in Lyme-street, to
minister such physick as Mons" Maierne should prescribe.
And said that he did not write to the Lieutenant about his
admittance to minister to Sir Thomas, or that it was the
King’s pleasure he so should do, neither did this examinant
move his Maj%¥ ever for Paule de Lobell.{

The Examination of Ldw. Ridery, all of his own hand-
writing, taken this 9th of Nov' 1615, upon his oath.}

About the beginning of the term I had oceasion to go
with my mother unto Doctor Lobell's house, a walled one,
where, when I had received my mother’s rent of M-
Lobell’s wife, M Lobell begun to question with me about
the death of Sir Thomas Overbury, and asked me what I
did hear of it; unto whom I answered, that I heard no

* State Paper Office ; Domestic Papers, 1613, Oect. 3, No.
168.

t State Paper Office ; Domestic Papers, 1615, Oct. 5, No. 176.

¥ This heading is written in Sir E. Coke’s handwriting,
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speech of it. Whereupon he begun to discourse about
the proceedings of my Lord Chief Justice concerning the
death of the said Sir Thomas, saying that they went about
to prove him poisoned; but, said he, ke was not poisoned,
but died of a consumption proceeding of melancholy, by
reason of his imprisonment ; speaking very hardly against
those that went about to prove Sir Thomas to be poisoned,
saying that the clyster which they pretend was the cause
of his death (for which his son was called into question)
was prescribed unto him by M" Doctor Magerne, the
King’s doctor, and that his son had made it according to
his directions (not once speaking of his man to have any
hand in it) ; and used very reproachful words, saying that
our English doctors were all but fools, speaking wildly of
Dr Butler and others, as also of M® Chamberlyne, the
Queen’s chirurgeon, who doth not like the proceedings of
Mons® Magerne, whom Doctor Lobell commended to be
the bravest doctor, and that there was never a good doctor
in England but Magerne ; to whom I answered, that [ had
heard otherwise in Paris, that he was indeed a braver
courtier than a doector; but he continued still in his com-
mendations, dispraising all others; and so after other to
the same effect we departed.

About a week after, I went abroad with my wife about
some business, and by accident we met with Dr. Lobell and
his wife, near unto Merchant Tailor's Hall; where, after
salutations on both parts, I asked him what he now did
hear about the death of Sir Thomas Overbury, telling
him that now it is too manifest that he was poisoned. 1 also
told him that I heard it was done by an apothecary’s hoy
in Lime-street, near to Mr. Garret’s, speaking as if I knew
not that it was his son’s boy, although I knew that it was
his son’s boy that did the deed ; and M" Lobell standing
by, hearing me say that he dwelt by M® Garret, and
that he was run away, she, looking upon her husband,
said in French, ¢ Oh! mon mari,” &e., that is, “ Oh ! hus-
band, that was William you sent into France,” (or to that
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effect), whom she said was his son’s man; whereupon the
old man, as it seemed to me, looking upon his wife, his
teeth did chatter as if he trembled, which stroke me also
into a quondary to hear her say so; whereupon I asked
him if he did send him away, and he answered me, that he
sent him by a letter unto a friend of his in Paris, saying
that he knew not the cause of his departing from his
master, except it were for that his master used him hardly ;
which was strange to me, that he should give him a letter
of commendations unto a friend of his in Paris, and not to
know of his son the cause of his parting, and it made
me conjecture that he indeed did know the cause of his
departure. Again I asked him whether the boy was an
Englishman or a stranger? He answered me he was an
Englishman, and his parents dwelt in Friday-street, and
that they did speak to him to write to some friend by him,
where he might be to learn the language; but of the boy
running away he never’ spoke, neither can I hear that he
run away before this act done ; and so we parted.
M. Epwarp Ryper.*

Secondly. It would seem to have been very
important for an impartial investigation of the
charge against the Harl of Somerset, to have in-
quired what means had been afforded to any of
Sir T. Overbury’s relations of examining his body
after death. All the evidence that could have been
procured as to the post mortem appearances should
have been collected; and then medieal witnesses
should have been examined as to the inferences
which might be drawn from such appearances.
From the statements of counsel at the dilferent
trials, it might be supposed that no relative or friend

* State Paper Office ; Domestic Papers, 1615, Nov. 9, No. 276.
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of the deceased had been allowed to see his body ;
that the body bore unequivocal marks of poison;
and that no coroner’s inquest had sat upon it. As
to the last point, it was ambiguously alleged that
there had been no coroner’s inquest “which could
be found.”

It has been seen that Lobell, the apothecary
who had attended Sir T. Overbury during his im-
prisonment, saw his body after his death, and could,
doubtless, have given material evidence upon the
point under consideration. From the following
documents it will appear that a coroner’s inquest
did, in fact, sit upon Overbury’s body; and that
Sir J. Lydcote, brother-in-law of Sir T. Overbury,
and other friends of the deceased, were particularly
invited to inspect his body after death by the ex-
press desire of the Earl of Northampton.

The Examination of Robert Bright, Gent., one of the
Coroners of the County of Middlesex, taken this 1st of
October, Anno Req. Jac. 13.

He said that M’ Lieutenant of the Tower sent for this
examinant on the morning that Sir Thomas Overbury died,
to take the view of the dead body of Sir Thomas Overbury ;
and accordingly he came to the Tower, and thereupon, by
the direction of M Lieu', whom this examinant saw, he
made a warrant to the under-bailiff of the Tower to sum-
mon a jury, who accordingly did of six warders and six
others; and thereupon this examinant and the jury took
a view of the body, and found the body so bare as in
effect it was consumed away, having nothing but skin and
bones, and the body very lank. And said that he found
a black ulecer of the breadth of two fingers, and all
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black round about it, betwixt the two shoulder blades; and
/in the brawn of the left arm he had an issue kept open
with a little bullet of gold, and had a plaster on the sole
of one of his feet, and on the belly of him two or three
blisters of the bigness of a pease, as yellow as amber.
Aud said that he took the verdict of the inquest in the
afternoon; but said that he returned not the verdict unto
the King’s Bench as he ought to have, and the cause
thereof was (as he said) for that the City of London, who
claim to be coroner there, should have no action against him

Being demanded whether he had any fee or reward for
doing his office, denied that he had any to this day, and
denied also, that he had been solicited or conferred with-
all by any person about this matter.*

Declaration of Helwysse.

I have often since prayed to God to open what else I
might heretofore know, and now might forget. This one
thing concerning my Lord of Northampton God hath put
into my remembrance, that after Overbury was dead, he
wrote unto me, that I should send for Lydcott to see his
body if he would, and that done I should have a priest
ready (for that was his word) and presently bury the body,
charging me to do this as I respected my friends; which
upon the light that your Lorde had given of his privity,
now it may be suspected he might be acquainted with
the practice. Some words he had, calling them the
damned crew who would be ready to speak the worst,
As for myself, which gladly I would find out; or for any
other more than I have already written, the Lord he
knoweth 1 cannot say nor call to mind more. This I
wrote, and I thank God came into my mind even before
I was to receive the sacrament, either to my comfort or
utter discomfort. The letter I have not.

Geo. HELwyEss, ¢

* State Paper Office ; Domestic Papers, 1615, Oct. 1, No. 159,
t Ibid. Nov. 18, No. 301. The original in the State Paper
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Lord Northampton to the Lieutenant of the Tower, Sir G.
Helwiss.,

NosLE LiEuTENANT,

If the knave’s body be foul, bury it presently; I'll
stand between you and harm: but if it will abide the
view, send for Lideotf, and let him see it to satisfy the
damned crew.* When you come to me, bring me this
letter again yourself with you, or else burn ir.

NORTHAMPTON.}

The Earl of Northampton to the Lieutenant of the Tower
(not signed ).}

Worrny M" LIEUTENANT,

Let me intreat you to call Lidcote and three or four
Sfriends, if so many come to view the body, if they have
not already done it; and so soon as it is viewed, without
staying the coming of a messenger from the Court, in any
case see him interred in the body of the chapel within
the Tower instantly.

If they have viewed, then bury it by and by; for it
is time, considering the humors of that damned crew, that
only desire means to move pity and raise scandals, Let

Office is written entirely in Sir G. Helwysse's handwriting. The
spelling of the signature will be remarked.

# This phrase, “ the damned crew,” oceurs at this period on
other occasions where these parties are not concerned. Thus, in
the trials for the Powder Plot, Sir E. Coke says, “Observe the
sending of Baynam, one of the ‘ damned crew,’ to the high priest
of Rome,”

t+ Brit. Mus., Cotton MSS., Titus C. vii, fol. 107, back. This
letter is not transeribed in Winwood's “ Memorials.”

T Winwood's “ Memorials,” vol. iii., p. 48, from Cotton MSS,
Titus B. vii., fol. 464, &ec.
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no man’s instance cause you to make stay in any case,
and bring me these letters when I next see you.

Fail not a jot herein, as you love y" friends; nor after
Lidcote and his friends have viewed stay one minute, but
let the priest be ready, and if Lidcote be not there, send
for him speedily, pretending that the body will not tarry.

Y: ever.

In post haste at 12,

The Earl of Northampton to the Lieutenant of the Tower.*

Worray M™ LiEUTENANT,

My Lord of Rochester desiring to do the last honor
to his dec! friend, requires me to desire you to deliver the
body of Sir T. Overbury to any friend of his that desires
it, to do him honor at his funeral. Herein my Lord
declares the constancy of his affection to the dead, and
the meaning that he had in my knowledge to have given
his strongest straine at this time of the King’s being at
Tibbalds, for his delivery. I fear no impediment to this
honorable desire of my Lord’s but the unsweetness of the
body, because it was reputed that he had some issues, and,
in that case, the keeping of him above must need give more
offence than it can do honor. My fear is also that the
body is already buried upon that cause whereof T write;
which being so, it is too late to set out solemnity.

This with my kindest commendations I ende, and reste
Your affectionate and assured friend,
H. NorTHAMPTON,

P.S.—You see my Lord’s earnest desire, with my con-
curring care, that all respect be had to him that may be
for the credit of his memory. DBut yet I wish withal, that
you do very discreetly inform vourself whether this grace

* Winwood’s “Memorials,” vol. iii., p. 480.
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hath been afforded formerly to close prisoners, or whether
you may grant my request in this case, who speak out of
the sense of my Lord’s affection, though I be a Counsellor,
without offence or prejudice. For I would be loath to draw
either you or myself into censure now I have well thought
of the matter, though it be a work of charity.

Upon the back of this letter are the following words in
Sir George Helwysse's handwriting :—

So soon as Sir T. Overbury was departed, I writ unto
my Lord of Northampton, and because my experience
could not direct me, I desired to know what I should do
with the body, acquainting his Lordship with his issues, as
Weston bhas informed me, and other foulness of his body,
which then was accounted the pox. My Lord writ unto
me, that I should first have his body viewed by a jury ; and
I well remember his Lordship advised me to send for Sir
T. Lidcole to see the body, and suffer as many else of his
friends to see it as woulde, and presently to bury it in the
body of the quire, for the body could not keep. Notwith-
standing Sir T. Overbury dying about five o’clock in the
morning, [ kept his body uuburied until 8 or 4 of the
clock in the afternoon. The next day Sir T. Lideote came
thither; I could not get him to bestow a coffin nor a wind-
ing-sheet upon him. The coffin I bestowed ; but who did
wind him I know not; for indeed the body was very noi-
some, so that, notwithstanding my Lord’s direction by
reason of the danger of keeping the body, I kept it over
long, as we all felt. Geo. HELwyssg, #*

* It is curious that in the letter of Waad, the predecessor of
Helwysse, in which he communieates to Lord Salisbury the death
of Tresham, the conspirator in the Gunpowder Plot, although it
was written on the same morning that Tresham died, and in the
month of December, it is stated that the body could not be kept
because “it smelt exceedingly,” and a speedy burial is suggested
for that reason, and also because Tresham’s friends were likely to
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Thirdly. Seraps from Weston’s examinations
were made use of at all the trials: If the entire
examinations had been read, there were several
parts of them tending to show that Sir T. Overbury
had, in fact, not been poisoned, at least by Weston ;
besides much that would have destroyed the credit of
Weston’s imputations, in eonsequence of the preva-
rications and contradictions of his own testimony.

The great particularity of Weston’s numerous
examinations, and the unreserved manner in which
he inculpates the Countess of Somerset, but says
nothing of having had any kind of intercourse with
the Earl of Somerset subsequently to Overbury’s
imprisonment, goes far to negative the speeches
attributed to him by Simecock regarding the Earl
having bribed him, and having communieated to
him bhis fears of Overbury, which were relied upon
by Sir F. Bacon as some of the strongest proofs
of the Earl's guilt.

It will be further observed, that, in an examina-
tion taken on the Gth of October, 1615, Weston
negatives Davis’s evidence concerning a paper con-
taining white arsenic sent in a letter by the Earl of
Somerset to Sir T. Overbury. This, it will be recol-
lected, was the act of direct procurement by the
Earl of Somerset, on which very great stress was
laid at his trial. The proof of it was rested, how-

beg his body. (Jardine’s ¢ Criminal Trials,” vol.ii. p. 101.) Tt
is ecommon with Catholic writers to ascribe the death of Tresham

to violence or poison.
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ever, solely upon the testimony of Davis, backed by
the hearsay of Franklin. As parts of Weston’s exa-
minations were strongly pressed against the Earl,
it would have been fair to have produced that
part of them also which, it will be seen, gave a flat
contradiction to Davis upon this most important
point of the trial.

In the State Paper Office are found examinations
of Weston, bearing date in the year 1615, on the
27th and 28th of September, and the 1st, 2nd, 3rd,
oth, and 6th of October. It will be noticed that in
the examinations of the 1st and 6th of October the
evidence is very strong to fix Lobell with adminis-
tering the clyster alleged to have been fatal.

The Examination of Richard Weston, taken the 27th of
September, 1613.

He said and acknowledged, that he, being the keeper
of Sir Thomas Overbury, lately deceased, prisoner in the
Tower, doth know no other cause of the suddainnes of his
death but the wealkness and corrupt indisposition of his body.

He confessed that by means of a potion which Sir
Thomas Overbury took, he had threescore stools and
vomits.

And afterwards going into the Council Chamber in the
Tower to see a friend that was in Sir Walter Raleigh’s
garden, he sat so long in a window that he was never well
after.

Upon the reading of this confession unto the said
Richard Weston, he said, that although Sir Thomas Over-
bury did tell him that he had 60 stools and vomits, yet he
1s not certainly assured of that number.®

* State Paper Office ; Domestic Papers, 1615, Sept. 27, No. 144.
N
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The Examination of Richard Weston, taken at the Duchy
House, the 28th of September, 1615.

This examinant being demanded whether he had
speech with the Lieut* of the Tower, whereby he signified
to the Lieut' that he, this examinant, had a purpose to
poison Sir Thomas Overbury, first he utterly denied it
but afterwards he said, that meeting with Mr. Lieut!
upon a time, he, this examinant, showed the Lieut' a
glass with a water in it, which he, this examinant, did
not like; whereupon the Lieut' asked him, this examinant,
what a wretch was he that had to do with such a thing;
and thereupon he, this examinant, threw the glass and
water away.

Being demanded who gave him that glass and the water,
first he denied that he knew who gave it him, but after-
wards he said he had it of one Frankelyn, dwelling, as he
said, on the backside of the Exchange.*

The Examination of Richard Weston, taken this first day of
October, Anno Req. Jacobi 13°,

He answered, that after he had obtained a place in the
Tower and the keeping of Sir Thomas Overbury, he having
served Mrs. Turner, and Mrs. Turner often coming to the
Lady of Essex, but not attending on her at that time, Mrs,
Turner appointed this examinant to come to the Whitehall
to the Countess of Essex, which this examinant did ae-
cordingly; and there the said Countess, in the presence of
Mrs. Turner, required this examinant to give to the said
Si: "homas Overbury a water which should be sent unto
him, but forbad this examinant to drink thereof himself,
saying it would do Overbury no harm; yet this examinant
perceived, or at least suspected, it should be poison. And

* State Paper Office’; Domestic Papers, 1615, Sept. 28, No. 151.
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the Countess said further, that if he would do it he should
be well rewarded.

And soon after this examinant, having a son named
William, who at that time was apprentice to an haber-
dasher, who served the Countess with fanns of feathers and
other wares, his said son brought this examinant from the
said Countess a little glass full of water, of a yellowish and
greenish colour, which when this examinant had received he
presently acquainted Mr. Lieutt with all, and that it was
poison, who very Christianly rebuked him, and so terrified
him with God’s judgment as this examinant thanked God on
his knees that he had acquainted him with it; and yet this
examinant carryed away the glass with water with him, and
set it in a study or inward room belonging to his chamber.

And the next day this examinant, in the presence of
Mr. Lieutenant, cast it into a gutter and brake it. But he
further protested that his said son was no way privie or
suspecting that it was poison, who dwelleth without
Temple-bar, at the Beaver Hat. :

He further confessed that he told NM#.. d'urner that he
had given the water to him, and that it had made bim very
sick, and to vomit, and cast extremely, which was a
sevenight or fortnight after.

And about a fortnight or three weeks after he had re-
ceived the glass with the poison, Franklyne, a physician,
who was well acquainted with Mrs. Turner, came to the
tavern of the White Lion, on the Tower Hill, and sent one
of the servants of that tavern for this examinant to the
Tower, who asked the examinant how he doth that you
keep? And this examinant said, ** Not very well, for he
takes much phisick and many clysters;” and thereupon
Franklyn said that apothecary should have 20 pounds to
give him a eclyster. “What!” said this examinant, *the
apothecary that use to give him clysters?” ¢ No,” said
he, * another shall give it him;” whereof he presently
acquainted Mr. Lieutenant of the Tower, who charged this

N 2
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examinant that none should come thither but the former apo-
t.-’wmry or his man, and said that no other came at any time,
or gave any clyster to Sir Thomas Overbury.

He said, that Sir Thomas Overbury had a most disabled
and unhealthful body, and had an issue in his left arm, and
plaisters on above the temples, on the left side of his head,
and on his back, and the sole of his left foot.

Which plasters for the sores his own servant Davyes
brought unto him, and said that he had all the sores and
plasters about him before he came into the Tower, saving
that on his back.

He confessed that he died on a Wednesday morning,
and that he came to him in the night before, for that he
heard him groan exceedingly, and said that he removed
him frem his bed to another bed, which he in the night
brought into his chamber, and that he was sent by him on
an errand for to fetch some drink ; and he being gone from
him not above a quarter of an hour to my Lord Grey’s for
beer, at his return he found him dead, which was about
seven of the clock in the morning ; and now confessed that
Franklyn did not bring unto him the glass with the poison,
but that his own son brought it to him, and that ever since

he charged Franklyn therewith, it had laid heavy on his con-
science.*

The Examination of Richard Weston, taken the 2nd day of
October, 1615.

And now he confessed that the Countess, by one of her
servants, whose name he knows not, sent a little pot of
white jelly to this examinant, knowing what to do with it ;
but this examinant, fearing it was poison, cast it into a
homely place, and never delivered it to Sir Thomas Overbury,

as was intended, and the like he said for the tarts that were
sent.

* State Paper Office ; Domestic Papers, 1615, October 1 and 2,
No. 160,
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The Re-examination of Richd. Weston, taken the 2™ of
October, 1615.

Now he confessed, that whereas in his former exami-
nation he said that he received forty pounds for his
reward, that the truth is, he received hundred pounds from
the Countess by the hands of M™ Turner.

And said, that the apothecary’s partner or servant that
always ministred to Sir Thomas dwelleth in Lime-street,
and married the sister of the King's apothecary, and is a
Frenchman, but his name he remembered not.

He said, that Sir Thomas Overbury was sick about
a month before he died, and decayed much in that sick-
ness, and remembered not whether he was sworn to the
coroner’s inquest or no; but remembered he was there
asked how long he was sick, and this examinant told them,
as he remembered, a month.

And said, that the night before Sir Thomas Overbury
died, Lawrence, now butler to M’ Lieutenant, lay with
him, #*

Ezxamination of R. Weston, taken this 6* October, 1615.

He confessed, that he received letters from Davyes,
Overbury’s servant, from my Lord Rochester, to be de-
livered to Overbury, which this examinant received, and
after he had showed them to M Lieut™ he delivered them
to Overbury.

He denied, that in any of those letters was any paper with
any white powder in them, or that he, after Overbury’s death,
re-delivered to my Lord of Rochester the residue of the
powder that remained.

And confessed, that Sir Thomas Overbury, after this
examinant became his keeper, (but the certain times he
remembers not,) had divers baths given to him, and said,

* State Paper Office ; Domestic Papers, 1615, Oct. 2, No. 162.
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that a little before his death, and, as he taketh it, two or
three days, Overbury received a clyster given him by Pawle

de Lobel.*

The contradictions between Weston and Davis
will appear much more striking on comparison
between Weston’s unpublished examination of the
6th of October, and Davis’s unpublished examina-
tion subjoined, than by referring only to the ex-
aminations read at the trial.

Lawrence Davis, in the following unpublished
examination, represents that not only did Somerset
trust him (who was Overbury’s servant) with the
delivery of poison to Weston, but that it was so
carelessly inclosed in the letter as to fall out of it
before he delivered it ; and that he saw some of the
powder in Weston’s hands after Sir T. Overbury’s
decease. At the trial Davis related the purport
of the letter of the Earl of Somerset which he said
contained the white powder. It is remarkable, that
the tenor of this letter, as related by Davis, exactly
corresponds with that of a letter spoken of by Raw-
lins in a MS. examination about to be cited, and
which he said contained a wholesome powder fur-
nished by Sir R. Killigrew, that had never been in
the Earl of Somerset’s possession. Rawlyn’s exa-
mination, as stated below, is indorsed in Sir E. Coke’s
handwriting ; parts of it were read at the Earl of So-
merset’s trial ; but the part in which he says that he
himself wrote in a letter containing awholesome vomit

* Btate Paper Office ; Domestie Papers, 1615, Oct. 6, No. 179,
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furnished by Sir R. Killigrew to the precise effect
with what Davis swore was expressed in the letter
attributed by him to Somerset, which he said con-
tained arsenic, was, for obvious reasons, suppressed.

The Testimony of Lawrence Davies, this T of October,
1615 [upon his Oath].

And further said, that the Lord of Rochester wrote
divers letters to Sir Thomas Overbury during his impri-
sonment, and as he delivered one of them to Weston, his
keeper (for this examinant was not permitted to see his
master ; no, not in the presence of his keeper), one little
paper of white powder fell out of the letter, which was put
in again, and delivered to Weston to deliver to his master.
And Weston not being able to read, did many times re-
quest this examinant to read them. And this examinant
said, that the Lord of Rochester signified to his master
that the powder would make him sick, but that should be a
cause for him to move the King the rather for his liberty,
the time he certainly knows not; and after his master’s
decease, he saw in Weston's hands part of the white powder,
which Weston said he would deliver back again to the
Lord of Rochester.®

The Examination of Rawlyns.

About ten days after Sir Tho* Overbury was committed
to the Tower, my Lord commanded me to use his name to
Sir Robt Killigrew for one of his vomits, but willed me
neither to let him nor any other know what use his Lord?
had appointed me to make of it, which was, that I should
send it enclosed in a letter from myself to Sir The* Over-
bury; the substance whereof was, that my Lord would

* State Paper Office ; Domestic Corr., 1615, Oct. 7, No. 184,
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have him wuse some means to make himself* sick, that he
might have a ground to work wpon for the speedier ob-
taining of lLis liberty, and that I had received the vomit
from Sir Robert Killigrew’s own hands; according to
these instructions I wrote, and sent in the vomit enclosed
in the letter by Weston.

[Indorsed in Lord Coke's handwriting] Rawlyns, a
vomit, and sent by the Earl, and of Lawrence.®

Concerning the Lawrence Davies, the witness on
whose testimony the proof of the Earl of Somerset
having sent a powder of white arsenic to be admi-
nistered to Overbury entirely depends, there is a
mysterious notice in a letter now published, which
was written to Overbury whilst in prison, by Sir J.
Liydecote, his brother-in-law.

Str,—TFor me to acquaint Sir Robert Killegrew with this
business were preposterous; for I know no man my Lord
more mislikes, and that it should be concealed from him he
desires nothing more. Wherefore for him to speak in it
would but more enrage him, and do you no good, but harm.
One told me this day from Sir Humphrey Maye his
mouth, that my Lord Cham : is not so foolish to think that
you will deny to yield to anything for your liberty; but
when all is done, it will be pretended that the King’s
wrath will keep you there; and, in the meantime, you are
cautioned on all hands to avoid that which I fear most of
anything in the world. I pray consent to me in this one
thing, that Lawrence may be sent out of the way, for
nothing can hurt us, but must be urged from him ; which,
to prevent, he may send you up word by Weston, that he
finds your impatience so great, as all his pains cannot

* State Paper Office ; Domestic Papers, 1615, Oct. 4, No. 170.
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satisfy, and that he is not able to endure the toil you put
him to, whereat you may seem so offended as you may put
it to his choice, and I will send him where he shall be safe
(under another name) from all suspicions. By this means
shall we be free from their last trick; and whilst you are
there, Harry may do you any service you stand in need of.
I pray consider well of this, for I think it very material.
Study by all means your getting out speedily, for, by God,
never any man was so cautioned as you are; but yet I
would advise you not to see it, nor take notice of it, but to
change your style if you write to my Lord of Roch:, and
caution him another while, for there is no honest quarter to
be held with him. As you love me burn this, and forbear
writing all you can, for it was never so dangerous.

Let this course for Laurence be suddenly resolved upon,
which must proceed out of some angry message from you.*®

[Indorsed] Sir John Litecott’s letter.

Upon Weston’s trial, a short extract of a letter
from the Lieutenant of the Tower to the King was
read, as containing the information that led to the
instituting judicial proceedings. The whole letter
is here given, from a copy in the State Paper Office.
If the whole letter had been read at the ftrial, it
would have tended to negative the two acts of
poisoning, by means of rosalgar and the tarts,
which, with the clyster and the arsenie, it will be
recollected, were the only poisons of the adminis-
tering of which any kind of proof was given, or
which are mentioned in any of the indietments.

* BState Paper Office ; Domestic Papers, 1615, Aug. 22, No.
1152
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May 1T PLEASE Your MaJjesty,

I received a command from your Maj%, by the mouth of
Mr. Secretary, that I should freely set down in writing
what I did know concerning the death of Sir Thomas Over-
bury. I humbly beseech your Maj¥ to believe, I fear the
face of no man in respect of doing what your Maj¥ com-
manded me ; but adding unto your Maj** command the dis-
charge of my own conscience, and the clearing of my own
poor credit in the world, I do more willingly undergo your
Maj¥* pleasure.

When it pleased your Maj to make me your own choice
for this place, I found Sir Thomas Overbury a prisoner
here. I put a keeper called Weston over him, preferred
unto me by Sir Thomas Mounson, (as he and divers others,)
and with request that he might be a keeper unto Overbury.

Not many nights after I had placed him there, Weston
did meet me, (the place I am well advised of,) and being
ready to carry up his soup, asked me whether he should
now give him that which he had or no.

I presently did withdraw him, not taking any amazement,
nor pretending ignorance ; but until I had discovered that
which I desired, did run the same course with him. When
I had obtained that which I desired, I did begin to terrify
him with God's eternal judgment, and did so strike him, as
with his hands holden up, he blessed the time that ever he
did know me, with other words to that effect over long to
trouble your Maj' with.

“ Why sir,” (said the fellow,) * did you not know what
should be done?” I protested my ignorance therein unto
him. I would be glad to protest the like in the face of the
world.

By these mean I did get the fellow assured unto me, and
understood from time to time whatsoever within his know-
ledge could be practised against him.

This thing supposed to be given, there was now no more
but to hear of the effect. He told them who set him on
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work, that he had extreme oustings and other tokens, and I
intimated as much unto Sir Thomas Mounson, (who, in this
business, in my conscience, is as clear as my own soul,) but
supposing he might let fall some such word to make the fellow
better believed.

This first attempt faking no success, there was advantage
taken of my Lord of Somerset’s tenderness towards Sir
Thomas Overbury, who sent him tarts and potts of jelly.
These were counterfeited, and other sent to be presented in
their stead, but they were ever prevented ; sometimes making
his keeper say, my children had desired them ; sometimes I
made my own cook prepare the like, and in the end, to pre-
vent the pain of continual shifts, his keeper willed the mes-
senger to save labour, seeing he had in the house which
pleased him well.

Then bygone your Maj%’* progress, by which all such
cullerable working was taken away; so as there was no
advantage but upon the indisposition of Overbury’s body.
Here (as God in heaven can witness) I was secure. His
physician, Mons® Mayerne, (who left behind him his direc-
tions,) his apothecary, (at the physician’s appointment,) an
approved honest man as I thought it, and still do.

But (as Weston hath since confessed unto me) here was
his overthrow, and that which wrought it was (as he said)
a clyster. This apothecary had a servant, who was cor-
rupted. Twenty pounds, Weston said, was given.

Who gave it, who corrupted the servant, who told Weston
of these things, or what is become of the servant, 1 can give
your Maj" no account; neither can I directly say, that he
ever named any as an actor in this business but only Mrs.
Turner. If any other were consenting, they two must put
the business to a point.

The effect of that which passed between me and Weston
the 25th of July last.

It should seem there was lately some whisperings, that
Sir Thomas Overbury’s death would be called iu question,
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which came to the ears of some whose conscience must
accuse them. Presently a messenger, (being a man of Mr.
Turner,) as Weston said, was sent to Weston, with all
speed to meet his mistress at Ware, but, coming thither,
found her not. ‘The next day she came as far as Hogston,
where, at a tavern, (to use his own words,) they met. There
they agreed that if he were examined, he should truly con-
fess who recommended him to me; because in the begin-
ning it was otherwise agreed.

Weston and his mistress were, by appointment, then to
meet again at London the 24" July, whither Mrs, Turner
came from Grayes.

He said he was sent to sound me, whether he could per-
ceive that 1 had got any inkling of their foresaid foul fact,
or no; and if he had, whether he could perceive any desire
in me to have it reaved into or not, and what more he could
discover in me, for he said they stood doubtful of me. His
mistress staid but until his return from me.

I have herein obeyed your Maj¥" command, and have
eased myself of a heavy burthen ; for malice have I none,
nor other respect in the world. I have set down the truth,
peradventure not the whole truth; but I have set down
whatsoever is fundamental, and will be ready faithfully
to answer whatsoever shall be demanded me.

Your Maj%™ faithful and humble servant,
Gervase Hepwys. #

The 10th of September, 1615.

There are two DMS. examinations of Mrs.
Turner. On the last occasion that she was exa-
mined, she was confronted with Franklin and with
Weston ; but she positively denied every imputa-

* State Paper Office ; Domestic Papers, 1615, Sept. 10, No.
132.
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tion. There is also in the State Paper Office a
declaration made by the Alderman in whose house
Mrs. Turner was confined previous to being sent to
the Tower. IHe states, that whilst she was in his
house, the Earl of Somerset sent her a message,
that he would go to Court, and in two or three
days would procure her liberty ; and, further, that
the Earl’'s messenger offered the Alderman’s wife a
piece of plate in acknowledgment of her kind usage
of Mrs. Turner. He adds that the same messenger
afterwards brought to Mrs. Turner, as a present
from the Countess of Somerset, a diamond ring,
and a jewel of a cross of diamonds. Mrs. Turner’s
petition to Sir I. Coke for a speedy trial, or to be
liberated upon giving bail, may be thought a curio-
sity.

To the Rt Honb' Sir Epwarp Cooxkg, Knt., Lo. Chief

Justice of England, and one of His Maj"™ most Hon""*
Privy Council.

The humble Petition of ANNE TurNER, widow,
Humbly sheweth,

That whereas it hath pleased your Lordship, upon the
malicious and scandalous accusations of your petitioner’s
suborned adversaries, for these twelve or thirteen days, to
restrain her of her liberty, and to keep her close from the
access of any of her friends unto her, or of any servant of
her’s to attend her, which had heaped much sorrow and
affliction upon her distressed mind, and sickness upon her
weak and feeble body, so as she is thereby brought to great
weakness and extremity, besides her hindrance and dis-
traction from business of greatest importance w* at this
time lay upon her.
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And that your Petitioner had been by your Lordr 3 or 4
times strictly examined of matters whereof your Petitioner
hopes your Lorde is fully satisfied that she is most clear and
innocent.

Your Petitioner humbly prays, that, in tender consider-
ation of the premises, as also in regard of many poor
fatherless children, which in the time of your Petition™
close restraint endure much grief and distress for lack of
such comfort as by your Petitioner’s liberty they are wont
to receive, your Lord? would be pleased to do her that jus-
tice, which she hopes cannot be denied to the meanest of
His Maj%™ subjects, that if in your Lord"™ judgement she
be found guilty of that whereof she has been most falsely
and injuriously accused, she may come to her speedy® and
ordinary trial in due course of law; if otherwise, that she
may no longer be suffered to languish in that miserable
sickness and heavyness which she now endures, only to
give content to her malicious adversaries; but that upon
putting in sufficient bail to be at all times ready to appear
before your Lord® whensoever she shall be called for, she
may be enlarged.

And your Petitioner and her poor children shall be
bound daily to pray for your Lord?, &e.§

When inquiring into the truth of the charges
concerning the murder of Sir T. Overbury, it would
be unreasonable to reject altogether from considera-
tion what convicted prisoners are related to have
said after their trials, whether in prison, or upon
the scaffold immediately before they were executed.

* These words, “speedy trial,” are at this place found in the
margin of the petition in Sir E. Coke’s handwriting.

t State Paper Office ; Domestic Papers, 1615, [October,] No.
190, This is the original petition.
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Nevertheless, testimony of this nature requires to
be examined with very great caution.®

In the first place, it may be observed, that a
degree of suspicion attaches to the genuineness of
such relations in ancient times. What transpired
in the dungeons of the Tower could be known only
to a very few individuals, and those would seldom
be impartially inclined or consider their tongues
free. What was said at the place of execution
might be audible to few or more according to eir-
cumstances: But it would be difficult to refute
assertions regarding what criminals at the gallows
may have said to a Priest or Sheriff, or the still
more necessary public functionary standing close to
them.

In days before liberty of speech and of the press
had been vindicated and established by means of
severe national struggles, it was dangerous to at-
tempt to question a criminal upon the secaffold, or to
report his dying speech, except according to the
directions of the high authorities. Sir J. Went-
worth and Sir J. Holles were fined in the Star
Chamber for interrogating Weston at his execution.
And, according to the subjoined papers, even Sir J.
Lydcote, Overbury’s brother-in-law, narrowly escaped
punishment for the like inquisitiveness. In the

* See the judicious remarks of Mr. Fox, in his history, on the
weight to be attributed to Rumbold’s dying declaration concern-
ing the Rye-House Plot. Hume attributes weight to the dying
declarations of the persons exccuted for the Popish Plot.
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reigen of Charles I1., a bookseller, a bookbinder, and
a printer were fined and pilloried for publishing the
dying speeches of the Regicides; and they were in-
formed by Ch. J. Hyde, that they were dealt with
very leniently, not to have been prosecuted capitally
for high treason. j

It has been observed that the dying declarations
of persons who are not implicated in any erime are
equivalent, in point of eredibility, to testimony upon
oath. Such evidence, however, wants those import-
ant safeguards of truth, the test of cross-examina-
tion, the delivery of testimony in a public court of
justice, and in the presence of the persons whom it
may affect. The tendency of modern decisions is to
exclude dying declarations from being received in
evidence in civil eases; and, in ecriminal eases, to
restrict their admissibility to oceasions where the
death of the person who made the declaration is the
subject of the trial, and where the circumstances of
the death are the subject of the declaration.®

The cases may be rare in which dying criminals
dishelieve in the existence of a God; but it is very
common indeed to meet with persons who have so
little cultivated the powers of their minds as to be
incapable of withdrawing their attention with any
steadiness from the visible objects of their percep-

* See Phillips and Amos on Evidence, © Dying Declarations.”
In Drummond’s Case, (1 Leach, Cr. C. 337,) the dying declaration

of an attainted convict was rejected, on the ground that his oath
could not have been received.
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tions around them. Even on the verge of the
grave, love and friendship, or the impetuous passions
of hatred or revenge, are often more powerful in
their influence than the desire of truth or the future
terrors of Divine wrath. Although the eriminal has
only a few moments remaining to him for forming
or gratifying any wishes of this world, yet even
during that brief space of time the good opinion of
bystanders, or, at least, their sympathy, is far from
being an object of indifference to the human heart.
“ Even from the tomb the voice of nature cries,
Even in our ashes live their wonted fires.”

Nor is it to be considered that to all minds the
approach of death by a public execution is accom-
panied with the same terrors with which, from our
own ways of thinking, we may habitually associate
it. Montagne, when inquiring into the causes why
death appears more terrible to the better sort of
people than to the meaner, after describing its
usual concomitants to persons in affluent circum-
stances, observes, “ If the image of death were to
‘appear thus dreadful to an army, they would be an
army of whining milksops; and where is the differ-
ence, but in the apparatus? Thus in the field (I
may add, at the gallows) what is encountered with
gaiety and unconcern, in a sick-bed becomes the
most dreadful of all objeets.”

There is one feeling, at least, which rarely deserts
the human heart, so long as it continues to vibrate,
and that is the hope of life. A wretch with his

0
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foot on the ladder of the gallows will not abandon
this hope, if he imagine that either a public decla-
ration of innocence, or even a simulated contrition
for erimes which he has not committed, still more
the false accusation of another, may avert or post-
pone his fate.

Fielding, in treating on the effect of public exe-
cutions, whilst it was the custom, as at the time
when Franklin and Weston were executed, for cri-
minals to be carried in procession, such as Hogarth
has depietured, to Tyburn, writes, in his tract on the
“ Causes of the Increase of Robbers,”

But if every hope which I have mentioned fails the
thief,—if he should be discovered, apprehended, prosecuted,
convicted, and refused a pardon,—what is his situation
then? surely most gloomy and dreadful, without any hope,
and without any comfort. This is, perhaps, the case with
the less practised, less spirited, and less dangerous rogues;
but with those of a different constitution it is far otherwise.
No hero sees death as the alternative which may attend his
undertaking with less terror, nor meets it in the field with
more imaginary glory. Pride, which is commonly the
uppermost passion in both, is in both treated with equal
satisfaction. The day appointed by law for the thief’s
shame is the day of glory in his own opinion. His proces-
sion to Tyburn, and his last moments there, are all tri-
umphant; attended with the compassion of the meek and
tender-hearted, and with the applause, admiration, and
envy of all the bold and hardened. His behaviour in his
present condition, not the crimes, how atrocious soever,
which brought him to it, are the subject of contemplation.
Aud if he hath sense enough to temper his boldness with
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any degree of decency, his death is spoken of by many with
honour, by most with pity, and by all with approbation.

Fielding’s description of the last moments of
Jonathan Wild was not, we may presume, at the
time he wrote, wanting in verisimilitude to the oc-
currences of life and death at the Old Bailey.

At length the morning came, which Fortune at his birth
had resolutely ordained for the consummation of our hero’s
greatness: he had himself indeed modestly declined the
public honours she intended him, and had taken a quan-
tity of laudanum, in order to retire quietly off the stage;
but we have already observed, in the course of our wonder-
ful history, that to struggle against this lady’s decrees is
vain and impotent; and whether she hath determined you
shall be hanged or be a prime minister, it is in either case
lost labour to resist. Laudanum, therefore, being unable
to stop the breath of our hero, which the fruit of hemp-
seed, and not the spirit of poppy-seed, was to overcome, he
was at the usual hour attended by the proper gentlemen
appointed for that purpose, and acquainted that the cart
was ready. On this occasion he exerted that greatness of
courage, which hath been so much celebrated in other
heroes; and knowing it was impossible to resist, he gravely
declared he would attend them. He then descended to
that room where the fetters of great men are knocked off
in a most solemn and ceremonious manner. Then shaking
hands with his friends (to wit, those who were conducting
him to the tree), and drinking their healths in a bumper of
brandy, he ascended the cart, where he was no sooner
seated, than he received the acclamations of the multitude,
who were highly ravished with his greatness.

The cart now moved slowly on, being preceded by a
troop of horse-guards, bearing javelins in their hands,
through streets lined with erowds all admiring the great

o 2
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behaviour of our hero, who rode on sometimes sighing,
sometimes swearing, sometimes singing or whistling, as his
humour varied.

When he came to the tree of glory, he was welcomed
with an universal shout of the people, who were there
assembled in prodigious numbers, to behold a sight much
more tare in populous cities than one would reasonably
imagine it should be, viz., the proper catastrophe of a great
man,

But, though envy was, through fear, obliged to join the
general voice in applause on this occasion, there were not
wanting some who maligned this completion of glory, which
was now about to be fulfilled to our hero, and endeavoured
to prevent it by kuocking him on the head as he stood
under the tree, while the ordinary was performing his last
office. They therefore began to batter the cart with stones,
brickbats, dirt, and all manner of mischievous weapons,
some of which erroneously playing on the robes of the
ecclesiastic, made him so expeditious in his repetition, that
with wonderful alacrity he had ended almost in an instant,
and conveyed himself into a place of safety in a hackney
coach, where he waited the conclusion with a temper of
mind described in these verses :

“ Suave mari magno, turbantibus mquora ventis,
E terra alterius magnum spectare laborem.”

We must not, however, omit one ecircumstance, as it
serves to show the most admirable conservation of charac-
ter in our hero to his last moment, which was, that whilst
the ordinary was busy in his ejaculations, Wild, in the
midst of the shower of stones, &e., which played upon him,
applied his hands to the parson’s pocket, and emptied it of
hiz bottle-screw, which he carried out of the world in his
hand.

The ordinary being now descended from the cart, Wild
had just opportunity to cast his eyes around the crowd,
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and to give them a hearty curse, when immediately the
horses moved on, and with universal applause our hero
swung out of this world.

An analogous picture of a Tyburn hero is repre-
sented by Gay, in the character of Captain Mac-
heath, in the * Beggar’s Opera.”® He is introduced
singing the following song, at the moment when,
according to the maxim of our forefathers, which
was extolled and enforced by the law officers at Sir
W. Raleigh’s trial, “nemo presumitur mentiri.”

SceENE 1II.—Tue Conpemyep CELL.
Macheath in a melancholy posture.
MEDLEY.

Oh, cruel, cruel, eruel case!
Must I suffer this disgrace?
Of all the friends in time of grief,
When threat’'ning Death looks grimmer,
Not one so sure can bring relief

As this best friend, a brimmer. [ Drinks.
Since I must swing—I scorn, 1 scorn to wince or whine.
[Liises.

But now again my spirits sink,
I'll raise them high with wine. [ Drinks.
But valour the stronger grows
The stronger liquor we 're drinking;
And how can we feel our woes
When we’ve lost the trouble of thinking ! [ Drinks.

* The songs in the “ Beggar's Opera™ were written by Gay's
friends, the wits of the day. Macheath's dying bravura has
been attributed to Swift.
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If thus a man can die
Much bolder with brandy,

[Pours out a bumper of brandy.
So I drink off this bumper—and now I can stand the test,
And my comrades shall see that I die as brave as the best.
[ Drinks.
But can I leave my pretty hussies
Without one tear, or tender sigh?
Their eyes, their lips, their busses
Recal my love—Ah ! must.1 die ?
Since laws were made of every degree,
To curb vice in others, as well as in me,
I wonder we ha'n’t better company
Upon Tyburn tree.
But gold from law can take out the sting ;
And if rich men, like us, were to swing,
“T'would thin the land, such numbers to string
Upon Tyburn tree.

The history of our State Trials exhibits, in a re-
markable manner, the deference paid to public
opinion, in the pains taken with regard to the pub-
lication of the statements of condemned persons,
made in prison or upon the scaffold. DBut the mea-
sures adopted for obtaining and promulgating such
statements detract very much from the eredit chal-
lenged, whether for the sincerity of the confessions
or the fidelity with which they were communicated
to the public. The Earl of Essex was visited on
the day after his trial by the Dean of Norwich, who
was sent to him by the Lords of the Council : after-
wards his own chaplain was desired to go to him,
and then two other clergymen. Ile had also a
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meeting in the Tower with the Lord Keeper, Lord
Admiral, Lord Treasurer, and Sir R. Cecil. But no
friend, not even his wife or mother, were allowed to
have any interview with him. It appears, from a
letter of Ceeil, to be found in Winwood’s Memo-
rials, that Essex made a statement, called a confes-
sion, which was written on four sheets of paper in
his own hand. The contents of this document were
never made public. It is shewn, further, by letters
sent to the officers of the Tower on the day before
Essex was beheaded, that two new Divines were
directed to be present at his execution. The Con-
stable and Lieutenant of the Tower, and the
Divines, are in one of these letters directed to have
“a very great and vigilant care” that Essex should
not at his execution “excuse or justify himself,”
but that he should confine his speech within certain
limits that were prescribed.

Bacon’s celebrated “ Declaration of the Treasons
of the late Earl of Essex and his Complices,” and a
document in the State Paper Office, furnishing topies
of invective, and entitled * Directions to the Preach-
ers,” indicate that Queen Elizabeth or her ministers
were not willing to remain satisfied with the impres-
sions which the public mind might receive from the
evidence adduced at the Earl’s trial, but that it was
deemed politic to publish misrepresentations after
the trial, by which to mislead public opinion, and
stifle public sympathy for the condemned.

In like manner, after the execution of Campion,



200 THE GREAT OYER

the Jesuit, and his associates, in the reign of Queen
Elizabeth, a publication was issued bearing the fol-
lowing title :—* A particular testimony of the un-
dutiful and traitorous affection borne against her
Majesty by Edmund Campion, Jesuit, and other
condemned Priests, witnessed by their own Confes-
sions, in reproof of those slanderous Books or Libels
delivered out to the contrary, by such as are malici-
ously affected towards her Majesty and the State.
Published by authority, and imprinted at London by
Christopher Baxter, printer to the Queen’s most ex-
cellent Majesty, A. D. 1582.”

Sir W. Raleigh was attended in prison and on
the scaffold by the Dean of Westminster, in pursu-
ance of the commands of the Lords of the Couneil,
by which the Dean was required to make a particu-
lar report of every thing that transpired. This Pre-
late, in a letter to a friend, mentions the name of
the person by whom an account of Sir W. Raleigh’s
last moments had, as it would seem, by order of the
Council, out of his own memoranda, been, as he ex-
presses it, “prettily penned.” Soon after Raleigh’s
execution, there was also published, at Liord Bacon’s
suggestion, a “ Declaration of the Demeanour and
Carriage of Sir Walter Raleigh, as well in his
voyage, as in and since his return.” Concerning
this declaration, Lord Bacon writes to the Marquis
of Buckingham, “ We have put the declaration
touching Raleigh to the press, with his Majesty’s
additions, which were very material, and fit to pro-
ceed from his Majesty.”

_—
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Garnet, the Jesuit, was attended on the scaffold
by the Deans of Westminster and St. Paul’s and the
Recorder of London, Sir I. Montague. They
pressed him to make declarations on various mat-
ters; and in one instance the Recorder repeated
what he said or was represented to have said in a
louder voice to the people. The Recorder held in
his hand several papers which the King had given
him ; in order that, if Garnet should deny his guilt,
confessions under his own hand might be read on
the scaffold. Ile made a show of reading them
whenever Garnet appeared to commence any state-
ment of a justificatory nature. A relation of the
execution was afterwards published by authority,
and circulated with a garbled report of Garnet’s
trial.

Mr. Brodie, in his “ History of the British Em-
pire,” has arraigned King Charles I. of a deliberate
falsehood uttered on the scaffold. Tt is true that
Charles’s expressions in his last moments, with re-
gard to his feelings and conduct towards Parlia-
ments, as well as those of his ministers Laud and
Strafford, on the same subject, at their execu-
tions, are strikingly at variance with the history of
their political measures, the memorials of their
public declarations, and the language of their pri-
vate papers. It is not improbable, however, and it
would be uncharitable not to suppose, that these
enemies of public liberty may have been blinded
by their prejudices and passions from viewing their
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past conduct and motives in the same light in which
they are regarded by posterity.

Donellan, tried by Judge Buller for poisoning Sir
Theodosius Boughton, and against whom the evi-
dence, though presumptive, has generally been con-
sidered satisfactory, nevertheless, according to the ac-
count published by his solicitors, *“ usiiformly, solemn-
ly, and eagerly protested his innocence to the last.”

One of the most remarkable cases in England of a
solemn declaration of innocence on the scaffold is
that made by Mary Blandy, who was hanged at
Oxford for the murder of her father. In a paper
delivered at the place of execution, and also in an
address pronounced in a clear and audible voice to
the bystanders round the scaffold, she protested, say-
ing, “I am perfectly innocent as to any intention to
destroy, or even hurt my dear father.” This pro-
testation was accompanied with the following ex-
pressions: “So help me God in my last moments !
And may I not meet with eternal salvation, nor be
acquitted by Almighty God, in whose awful pre-
sence I am instantly to appear, if the whole of
what I have asserted is not true!” And yet the
evidence against Mary Blandy has generally been
considered conclusive; and with regard to her
affection towards her father, which she would have
had inferred from her calling him * dear father” in
her dying speech, it was proved at the trial, that she
said of him, * Who would grudge to send an old
father to hell for 10,0004 %™
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What by the process denominated by Sir K.
Coke ¢« pressing the conscience,” and what by fabri-
cating the speeches of condemned persons, an am-
ple harvest of contrition was represented to have
been reaped in ancient times, both in the Tower
and at Tyburn. It can scarcely be supposed that
Essex’s self-abasement was so prostrate as is repre-
sented in the following report, of which the original,
signed by three clergymen, is preserved in the State
Paper Office: it is indorsed in Sir E. Coke’s hand-
writing with the words “ O tempora.”

25th February, 1600.
1.—The late Earl thanked God most heartily that he had

given him a deep insight into his sin, being sorry he had so
stood upon his justification at his arraignment, for he was
since that become another man.

2.—He thanked God that his course was prevented ; for
if his project had taken effect, * God knows,” said he,
¢ what harm it had wrought in the realm!”

3.—He humbly thanked her Majesty, that he should die
in so private manner, lest the acclamation of the people
might have been a temptation unto him; to which he added
that popularity and trust in man was vain, the experience
whereof himself had felt.

4.—He acknowledged with thankfulness to God that he
was justly thus spewed out of the realm.

5.—He publicly in his prayer and protestation, as also
privately, aggravated the detestation of his sin; and espe-
cially in the hearing of those that were present at the exe-
cution, he exaggerated it with four epithets, desiring God
to forgive him his great, his bloody, his crying, and his
infectious sin; which word infectious he privately had ex-
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plained to us that it was a leprosy which had infected far

and near.
Tuomas MoNTFORD,

Wirriam Barvow.
ABDIE ASHTON.

Guy Fawkes, though his body was so weak from
the tortures which had been inflicted on him, that
it was necessary he should “ be lifted up the ladder
with much adoe,” is represented to have manifested
great sorrow for his offence, and to “have asked for-
giveness of the King and the State for his bloody
intent.” Queen Anna Boleyn is represented to have
said, just before placing her head on the block, of
Henry VIIL., “a more gentle or mild Prince never
swayed sceptre; his bounty and clemency towards
me, I am sure, hath been special.”

The following passage regarding confessions at the
gallows occurs in a work of one of our most emi-
nent ancient divines, Baxter’s ¢ Certainty of the
World of Spirits :"—

The hanging of a great number of witches in Suffolk
and Essex, by the discovery of one Hopkins, in 1645 and
1646, is famously known. Mr. Calamy went along with
the Judges in the Cireuit, to hear their confessions, and see
that there was no fraud or wrong done them. I spake
with many understanding, pious, and credible persons, that
lived in the counties, and some that went to them to the
prisons, and heard their sad confessions. Amongst the rest,
an old reading parson named Lowis, not far from Framling-
ham, was one that was hanged; who confessed that he had
two imps, that one of them was always putting him on
doing mischief, and (he being near the sea) as he saw a ship
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under sail, it moved him to send him to sink the ship, and
he consented, and saw the ship sink before him. One peni-
tent woman confessed, that her mother lying sick, and she
looking to her, somewhat like a mole ran into the bed to
her, which she being startled at, her mother bad her not
fear it, but gave it her, saying, keep this in a pot by the fire,
&ec., and thou shalt never want. She did as she was bid.
Shortly after a poor boy (seemingly) came in, and ask'd
leave to sit and warm him at the fire, and when he was
gone, she found money under the stool ; and afterwards oft
did so again, and at last laid hold of her, and drew blood of
her, and she made no other compact with the devil, but that
her imps sucked her blood, and, as I heard, she was de-
livered. Abundance of sad confessions were made by
them ; by which some testified, that there are certain pun-

ishments, which they were to undergo, if they did not some
hurt as was appointed them.

One of the witches tried at Essex, Anne Leach,
confessed that “she had a grey imp; and that she
and two other witches, about a year since, sent their
imps to kill a black cow of Mr. Edwards, which was
done accordingly. The other witches, viz., Elizabeth
Clarke and Mary Gooding, sent, the one a black
imp, and the other a white imp. And that when
she did not send and employ her imp to do mischief,
she had not her health.” Another of the same
company of witches, Hellen Clark, confessed, that,
“about six weeks sinee, the devil appeared to her in
the likeness of a white dog; and that she called that
familiar Eleinanzer, and that she hath often fed him
with milk and pottage.”

One of the Devon: witches confessed that *she
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could go invisible into any place, and yet her body
shall be lying in bed, and that the devil appeared to
her in the shape of a lion.”

One of the witches of Warbois made a confes-
sion, that she had acquaintance with nine spirits,
whom she named and described. It was out of the
escheats of the property of these Warbois witches,
that the lord of the manor of Warbois made an
endowment for an annual sermon on witcheraft to
be preached by a Fellow of Queen’s College, Cam-
bridge.

The reports of the sayings of the culprits conviet-
ed of the murder of SirT. Overbury about to be
presented to the reader’s attention, rest chiefly on
the authority of Sir E. Coke and Dr. Whiting. This
Divine was, doubtless, as Sir F. Bacon intimates in
one of his letters, a “discreet man,” and * well
chosen™ for the purposes for which he was employed.
To him, however, might have been applied the lines
which Sir E. Coke pedantically quoted in the Star
Chamber against Sir J. Holles, for following Weston
to the gallows—

“ Et lupus et vulpes instant morientibus ——,
Et guacunque minor nobilitate fera est.”

For it is remarkable that this person was always
selected to * press the consciences” (as Sir E. Coke
termed it) of the prisoners after their convietions;
and the following papers will show that the cajoling
hypoerite was indefatigable in his voeation.

With regard to Sir E. Coke,he would naturally con-
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sider that his high reputation was at stake, according
as the dying speeches of the prisoners might appear
to confirm the evidence which, as publie prosecutor,
he had industriously collected, and which, as Judge,
he had strenuously pressed on the consciences of sue-
cessive juries. The Star Chamber proceedings against
Sir J. Holles, Sir J. Wentworth, and Mr. Lamsden
indicate the sensitiveness of Sir K. Coke as to every
matter which might be thought to engender any
doubts concerning the justice of the proceedings that
led to Weston’s conviction. It may also be sus-
pected that Sir E. Coke apprehended that the
details of the confessions of convicted malefactors
might have considerable influence with the Peers, in
facilitating the convictions of the Earl and Countess
of Somerset ; as to which it is to be observed, that
at the Countess’s arraignment Sir E. Coke made the
following announcement:—*“ Whatsoever whisper-
ings there be abroad of the death of Weston, they
all (some before the hour of their death) confessed
the fact, and died penitent; and, if need should
require, I have brought their Confessor along—
namely, Dr. Whyting.”

It will be seen that nearly all the detailed reports
of the confessions of the prisoners after their trials,
taken from the originals in the State Paper Office,
are in the handwriting of Sir K. Coke. The altera-
tions and interlineations in the MSS. are not alto-
gether unimportant. In one place it will be ob-
served that there are directions for an omission of
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words between a sfrike; in another, there is an in-
terlineated passage, according to which Franklin is
represented to have said, that all which is set down
in any of his evaminations before the Chief Justice, or
in any declaration under his hand which the Chief
Justice hath, is true, upon his soul. And in another
place Sir E. Coke writes that Franklin said of him,
Sir Edward, “ God bless the Chief Justice! for he
is as honourable and worthy Judge as ever sat in
that place.”

On the supposition that all the dying speeches and
confessions, for which our belief must depend on our
opinion of the veracity of Dr. Whyting and Sir E.
Coke, are genuine, we shall next have to consider
their effect. It will be observed, that, in a conversa-
tion between Dr. Whyting and Mrs. Turner, the
doctor asks her “ whether Sir T. Mounson’s hand
was not in this business;” to which she answers, “ If
you will have me say so, I will.” And there can be
little doubt that the prisoners would have eagerly
caught at any temptation being held out to them,
whereby they might have a prospect of saving their
own lives, by inculpating persons the conviction of
whom, as they would perceive, was much desired.
The casting of accusations would also appear to
them a probable means of, at least, delaying their
own fate, and of giving them the benefit of various
chances of events that might arise. Nor, perhaps,
after reading the importunities of Dr. Whyting—
his “ dealing effectually with prisoners for the saving
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of their souls”—his “ghostly comforts” —his lead-
ing questions interposed between prayers and ser-
mons and the IHoly Communion—shall we be
surprised if prisoners should have endeavoured to
escape from his mental tortures, as hath been often
done by persons on the rack, by confessing whatever
their inquisitor judged it expedient to dictate ?

It is remarkable that throughout these confessions
made after the trials not one word transpired of any-
thing tending to show the participation of the Earl
of Somerset in a plot to murder Overbury; and it is
difficult to suppose that the Earl should have been
a principal instigator of the murder, and yet that
neither Sir G. Helwysse, nor Mrs. Turner in par-
ticular, should have been able to state any faet or
communication indicating the Earl's privity with
their proceedings.

It will probably be thought, after reading Frank-
lin’s strange statements and accusations made subse-
quently to his conviction, that it was a very seandalous
proceeding to use his testimony at the Farl of So-
merset’s trial, without giving the Peers an oppor-
tunity of judging, from Franklin’s own declarations,
what small reliance could be placed on his veracity.
Sir F. Bacon takes credit for confining his evidenece
of the confessions of accomplices to what they stated
before their convictions. The fallacy of this mode of
proceeding will be exposed in its proper place ; but it
may be here observed, that if the Peers had been
made acquainted with all that Franklin said after as

P
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well as before convietion, it would have benefited
and not prejudiced, as Sir F. Bacon insinuates, the
Farl of Somerset; for the Peers would, most pro-
bably, have repudiated Franklin’s testimony alto-
gether. In a cancelled passage of a letter to the
King, which will be given in a subsequent chapter,
and which was written previously to the Earl of So-
merset’s trial, Sir E. Coke expresses his opinion how
“foul " a character Franklin was, though he does not
finish the sentence in which the epithet occurs.

It remains only to observe, further, in placing
before the reader the following documents, that
happily they appear to be the only instances in the
records of the country of a Chief Justice penning
with sedulity the minute particulars of whatever
might have been uttered in conferences between
condemned prisoners and their spiritual eomforters,
from the time of their quitting the bar from which
he had dismissed them “to the place from whence
they ecame,” up to the moment when they were
turned off from the fatal ladder or cart.

The first two papers about to be subjoined re-
late to a charge against SirT. Overbury’s brother-
in-law, Sir John Lideott, for making inquiries of
Weston at his execution. They indicate the sensi-
tiveness of the law officers regarding the credit of
Weston’s confessions read at his trial, and perhaps
evinee some doubt of their truth even in the mind of
a relative of the deceased, whose feelings may be
presumed to have been on the side of the prose-
cution.
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The Examination of Sir John Lidcott, Knight, taken this
26th of October, 1615.

He said, that at the execution of Richard Weston there
were present together S* John Hollis, S Tho* Vavasor,
5S¢ John Wentworth, M Sackvill, S*John Ayres, S° Wil-
liam Mounson, 8" Henry Vane, and others; and many of
them spake together, and asked Weston whether he had
poisoned S Thomas Overbury or not? Whereupon this
examinant asked Weston whether he poisoned Sir Thomas
Overbury or no ? who answered that he had left behind his
mind with the Lord Chief Justice; and remembered that,
upon his question to Weston, S* John Wentworth said,
S* John, it is nobly said,—ask him again; but this exami-
nant, seeing advantage taken of his words, held his peace.

(Signed) Jo. Lyrcorr.

J. ELLesmMERE CaANc. LExox.

E. ZoucHE.

Epw. CoxkEg.*

Sir John Lydeott's Petition.

To the Right Hon"* Thomas Lord Ellesmere, Lord Chan-
cellor of England, Lodoricke Duke of Leneux, George
Lord Zouche, Lord Warden of the Cinque Ports, and
Sir Edward Coke, Knight, Lord Chief Justice of
England, all of his Majt*s most hon"* Privy Counsell,

The humble Petition of Sir Joux Lircorr, Knight,

Who humbly desires your Honors, that whereas your
petitioner was justly committed by your Lordships for de-
manding of Richard Weston (when he was to be executed)
whether he poisoned S" Thomas Overbury or not, which

* State Paper Office ; Dom. Jae. L., vol. 58, No. 246, in Sir E.

Coke's handwriting.
p 2
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question was not propounded out of any doubt which your
petition® did or could conceive, considering so foul and
plain matter manifestly discovered and proved against him
at his trial, (where your petitioner was present,) but your
petitioner did demand the same question to the end that
some of the company that were over inquisitive might re-
ceive satisfaction that he was guilty of the offence for
which he was then to dye, making no doubt but the said
Weston (having confessed so much before against himself)
would then have freely acknowledged the same, to which
question Weston answered,  What I know I have left with
the Lord Chief Justice,” by w™ answer your petitioner did
perceive his own rash oversight and error, and thereupon
did refuse to use any further speech unto him, although he
was earnestly incited and requested by some then there
present to demand the same question of him again.

Now, forasmuch as your Lordships’ humble petitioner
doth acknowledge the said great offence and rash presump-
tion, and is heartily sorry for the same, which he hopes
your Hon™ will be pleased to conceive to proceed rather
out of his sudden unadvisedness than out of any doubt he
could conceive of the said Weston’s just trial and condem-
nation, he humbly craves pardon for the same, and further
humbly desires your Lordr*’ favour for his enlarge-
ment, the rather because by the continuance of his im-
prisonment there will come a perpetual blemish upon his
reputation.  And for your hon" favour therein your
petitioner shall stand much bound unto your Lordships.*

The following particulars regarding Sir G. Hel-
wysse's demeanour and speeches after his trial, and
before he was carried out of prison to be executed,
have not before been published. The part of the

# State Paper Office; Dom. Jaec, L., vol. 58, No. 247. Itisa

suspicious circumstance, that no paper is to be found purporting
to have been * left with the Chief Justice ” by Weston.
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document which relates to Sir Gervase’s speech from
the ladder corresponds in substance with what is
found in the State Trials. The narrative in the
State Trials appears to have been copied from the
book entitled “Truth brought to Light by Time,”
omitting some ecircumstances, as, for example, a de-
scription of Sir Gervase’s dress. It contains some
particulars which are not here related; as that Sir
Gervase first “ went up the ladder four or five steps,
but finding it to stand too upright for his ease, spake
to have it amended, which forthwith, he coming
down, was done: and then he went up again six
steps, where, after a while setting easily,” he made
his last dying speech. The narrative in the State
Trials further mentions that Dr. Whyting and Dr.
Fenton * strained courtesy which of them should
begin a public prayer suitable to this party’s condi-
tion; one of them willed the other:;” but, at last,
Dr. Whyting prevailed on Sir G. Helwysse to make
the prayer himself. That narrative, however, only
notices such conversations and facts contained in the
MSS. as occurred after Sir Gervase had been led out
of the gates of the Tower.

18 die Novembris, 1615.

Towards the end of the evidence against Sir Gervase
Helwysse, at the Guildhall the 16th of this inst. November,
when James Franklyne’s examination was read, wherein he
testified that he saw a letter written from Sir Gervase to
the Countess, in which letter Sir Gervase wrote thus :
“ This scabbe is like the fox, who the more he is cursed,
the better he fareth.” At the hearing whereof Sir Gervase
was amazed, and, striking his hand on his breast, said to
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himself, then ¢ Lord have mercy on me.” M" Martyn Bonde,
one of the jury, standing next to him saw both the manner
of his behaviour, and heard the said words he spoke, and
reported it to the rest of the jury.

After he was condemned, M" Doctor Whighting re-
pairing to him for ghostly comfort, he confessed to him
that he wrote such a letter to the Countess, and that
it was agreed between the Earl of Northampton, the
Countess of Fssex, Sir Thomas Mounson, and him, that
this word (scabbe) should be the by-word in all their letters
and callings to express Sir Thomas Overbury. He also
confessed himself guilty in these three respects: first, in
distrusting God’s providence, in that he knew and con-
cealed the wretched purpose to poison Sir Thomas Over-
bury, and that any worldly respect of greatness or great
men’s favour should keep him from the discovery thereof;
whereby, and in his default in giving way to it, it had
reached so far to the taking of the blood of himself and so
many others as be in this case, and for making of so many
fatherless and husbandless persons. And therefore he does
justly suffer the very same judgment upon his own wife
and children, that now are cast into the world. And this
was the grief that did lay upon him. Second, in respect
of his uncharitableness to Sir Tho* Overbury, drawing
tickets and writings from him according to those lessons
and promptings given unto him by the Earl of Northamp-
ton and the Countess of Issex, and that he had justly
deserved to die even for them. Third, he confessed that
many things had slipped his pen suspiciously and unad-
visedly, whereof he can make no good account, and that in
some of them there was matter sufficient to condemn him ;
wherefore he did neither condemn Judge nor jury, but
acknowledged the sentence was most just upon him,

And being much blamed by M" Doctor for being so
obstinate at the bar, and denying of the truth so obstinately,
answered, that he was not sensible of his guiltiness till he
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talked with Divines, who caused him to see it. And that he
thought that trick might satisfy, that he had no felonious
intent of himself to murder him, howsoever he knew that
they had resolved it.

And being charged with his desperate conclusion, men-
tioned in his letter to the Earl of Northampton, and in
one of the letters of the Earl to him, said, that he could
not answer it. * This was my villany and foulness of my
fact, that I, knowing it, suffered any man to practice upon
him being under my custody, and not to discover it.”

He having warning on Sunday last, about five of the
clock in the evening before he suffered, that he should
suffer the next morning, the better to prepare himself for
death, and not —— put upon him, when the messenger of
death delivered that message, he being well exhorted by
the Divines, desired to be private, and cast himself gro-
veling upon his bed, and there the Divines left him for two
hours, and after the Divines repaired to him again and
asked him how he did; who answered ** As well as a dying
man may do. But I will tell you,” (said he,) “ I have since
you went ript up myself from my cradle, and have found
myself to be a most horrible, filthy, vile, and beastly sin-
ner, and one that had abused all the gifts and graces that
ever God of his mercy had bestowed on me, turning them
to wantonness, and the serving of my own concupiscence,”
and many other matters to that purpose.

And whereas he thought that he had treasured up in his
heart knowledge and comfort against the day of visitation,
now he found himself destitute, for he did but Hatter him-
self with that which was not in him. DBut yet the grace of
God was in him in radice, although I have not now the
lively fruit of it. And then the Divines comforted him.

Amongst other things, he said to the Divines, they
pressing his conscience, that when Weston told him that he
was to give Sir Thomas Overbury poison, and that Sir
Gervase seemed to dissuade him. * Why,” (said Weston,)
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¢ they will have me give it him first or last;” he said, © Let
it be done so I know not of it.” #

The next morning the Divines, with others by the Di-
vines' motion, joined in prayer. Then he desired to pray by
himself, though (as he said) he did but chatter as a crane,
and then prayed very fervently. And between eight and
nine of the clock in the morning he was led between the
two Divines, viz. Doctor Felton and Dr. Whiting, the two
Sheriffs riding before him to the Tower Hill, which
rejoiced him much, that he was in such a manner carried
to his death, and that he died not at Tyburn. And coming
to the ladder, went up some four or five degrees.

And first he heartily repented of those protestations and
denials that he made upon his arraignment at the Guild-
hall, saying that he had lost the love of many of his
friends in denying of that fact, for which he was justly
condemned, wherein he said his heart was opened upon
conference with the Divines, acknowledging that the King
and the State had dealt honorably, justly, and round with

him, in punishing of him for that bloody murder, which he
~ knew, gave way unto, and might so easily have prevented.
And dissuaded the people from treachery and unfaithful-
ness, and prayed most effectually for the King and the
State. He took it for an honor to die in that place where he
had sinned, and wherein he had carried himself so treacher-
ously and unfaithfully, and said * it is no shame for me
to die on this tree, seeing I shall presently see my Saviour
face to face; |t and this punishment is a means of my salva-
tion, for if I had before times died when I was sick, or shot
the bridge as I have done oft in some danger, I had died in my
sins, but God had sent me now true repentance, and by a
lively faith in my Saviour I hope to be saved.”

# Here follow, in the original, some words of a sentence half
finished, and which are scored through. They are as follows :—
1]

“ And said further to them, that the —— Lady ——
t The passage in italics is an interlineation.
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And then made a prayer for them (some of whom he
said were in the Tower, pointing to it) that were in this
bloody fact, and were to follow him; that God would give
them grace, high and low, to take that bloody fact to heart,
and truly to repent themselves; himself wishing (if he
might do it lawfully) to expiate that blood, that he might
hang in chains, and rot away by piecemeal, or that, as he
said to the Divines in private, as in France, his bones might
be broken in pieces upon the wheel, or indure any tem-
poral torments whatsoever. Besides this fact, for which he
was justly condemned, he said he had been a great game-
ster, and spent much time and money, and always ill luck
followed him. And at one time after play, he did advisedly
say in this manner: “O God, if ever I play again, let
me be hanged ;” and yet many times after he played. And
dehorted the hearers from play, and especially from impre-
cations against themselves. ¥ He also said that his futher
charqged him on his blessing, that he should not follow: the Court
nor live about London, which he promised to perform ; but
when he was to have the Lieutenant’s place, though he remem-
bered lis father's charge and his promise, and which made him
somewhat pause, and yet ambition and worldly vain deceit
made him neglect his father's charge, and break his own pro-
mise to his father, wherein now in this bloody fuct he findeth
he greatly offended Almighty God and his own conscience ; and
evhorted all men to fake heed by his example here in the
lthe case.

To whom Sir Maximilian Dalyson openly said, ¢ You
have stroken my heart, and I hope many others with me,
and I trust this shall do me good as long as I live, for we
have spent many hours in play together.” To whom Sir Ger-
vaise said, * O Sir Maximilian, it is true we have lost as
much at one rest as would have relieved many poor, that

* The passage in 1talics 13 an interlineation. The interlined
part 1s, in some places, written on erasures.
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might have prayed for us.” And proceeding effectually in
admonishing the people to a godly and virtuous life, said
‘“ How happy a man were I if I could convert but one soul
by my woeful example this day; that soul might happily
beget another, and that other yet another, &c., and so
many.” He then utterly renounced all annabaptistical and
dissendants’ opinions.

He confessed also that before the bloody fact he was
treacherous and false to Sir Thomas Overbury, for drawing
of matters from him against himself, upon such tickets and
instructions as he received from the Earl of Northampton
and Sir Thomas Mounson, the more to exasperate them
against him. (He also said that this matter had had a
beginning, but God knows when it should end.) ¢ As for
any point of innoceney 1 utterly cast it away, being imbued
in this bloody fact.” And he said * I have taken (and so
many of you know it) a vain pride in my penn, and there-
fore this judgement is just upon me, for that I have in my
letters that were read against me let drop a word or two
out of my penn which touched my life, being (upon my
salvation) not able to answer it.”

And after many devout and fervent prayers he yielded
up his soul to Almighty God, chearfully, penitently, and
faithfully. *

The narrative of Mrs. Turner’s conduct after her
execution, which is found in the State Trials,
is confined to a few particulars concerning what
passed at Tyburn. It is related that many ladies
and gentlemen of fashion eame in their coaches to
see her hanged, and that the spectators evinced
oreat commiseration for her. The following papers,

# State Paper Office ; Domestic Papers, 1615, Nov. 18, No.
305, This draft is in Sir E. Coke’s handwriting.
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in Sir E. Coke’s handwriting, evince his anxiety in
settling, as a lawyer would express it, Dr. Whyting’s
memoranda of conversations, in a manner the better
to justify the proceedings against her, of which pars
magne fuit. The parts in italics are interlineated
in the original, and in some instances the interli-
neations are written over erasures. Private marks
and numbers are put in the margin of some of the
paragraphs.

11° Die Nov. 16145.

The Conference between Dr. Whiting and Mrs. Turner.

After the receiving of the communion she said, * I thank
God and you for the comfort I have received from this
good work of your's to-day; my conscience is much more
eased than it was, and T would to God all the rest that be
in my state would do the like, it would be far the better
for them and their souls. I would to God I had known
you sooner, that I might have done you some good, for
now, like an unhappy woman, I am not able to recompense
you.”

He telling her, that if her sins were greater than they
are, yet God’s mercies were greater than they: to which
she answered, “ Greater they cannot be.” She further said
Franklyn is a villain, and desired much she might not die
that day he died, he is so foul. She came first acquainted
with him by her maid Jokan, other physicians neglecting
to ecome to her, as they were wont in her husband’s time:
and said also, that Sir Thomas Mounson preferred Weston
to this business, and that he was a proud and odious man
not loved in Court; and being demanded whether his hand
was not in this business, she said “If you will bave me say
so I will, and Mounson will be one of them that will say
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¢1 go to the devil in respect that she had received the com-
munion.” O that unhappy Lieutenant, that might have
saved all this | a Lieutenant for the [nones]. Would to God
he had never had come there !”

« [f any were in it that I know, it was the Lord Privy
Seal.” Whereupon the Doctor, * But you know some were
in it therefore,” &e.; to whom she said * Conclude what you
will” And being demanded whether the Earl was poisoned,
or that he did poison himself as the world talked, she said,
] cannot tell that, but he could die when he list.  All the
letters that came from the Lord of Somerset to the lady
came in the packet of the Earl of Northampton, and from
him she had them. She saw the jellies in my Lady’s cham-
ber to go to Sir The* Overbury, but neither knew who
made them nor who carried them.”

She confessed she delivered money to Weston, but no
such a matter as was spoken against her.

She heard say that the Prince was poisoned at Wood-
stock with a bunch of grapes. For the Earl of Somerset, he
spoke so broad Scottish as she understood him not—*= but
have you mot [enoughe] against these already?” meaning
the parties above named. I would my death would dis-
charge all theirs! Lord, that so many should have so hard
a fortune ! ”

“ I thought not so notoriously of my faults, because it was
neither against the King, Queen, Prince, nor any of the
Lords of the Council.”

She confessed that Weston tould her that he was set on
work to poison Overbury; and that all the house said when
he was first cast in prison, he would never come out again,
meaning the Lord of Rochester’s house.

She said that the Countess of Somerset should not be
hanged, for she would die in childbed by a wet cloth upon
her belly after her delivery.

And she with great passion said of my Lady Somerset,
“(0 my Lady Somerset, woe worth the time that I ever
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knew her! My love to them and to their greatness have
brought me to a dogges death.”

M= Wedge, sister to M™ Turner, dwelling in Alders-
gate Street, said that M™ Horne, servant to the Lady
Somerset, can say more than M™ Turner, for she was more
innard with her; her husband is one of the guard.

She vehemently exclaimed against the Court: O the
Court, the Court! God bless the King and send him better
servants about him, for there is no religion in the most of
them, but malice, pride, whoredom, swearing, and rejoicing
in the fall of others; it is so wicked a place, as I wonder
the earth did not open and swallow it up. Mr. Sherif, put
none of your children thither.”

She said that she knew that she should die this year, because
Foreman had tould her that she should not live out the 40
years of her age, for if she did, she should live ill she was a
very, very old woman ; and Gl the 5th of January she was not
40.

¢« Neither my Lady Suffolk nor my Lady Somerset never
received the communion; oh, their greatness hath wun-
done me ; but if there were a religious man amongst them,
it is my Lord Knolles. Ah, it is a bad, wicked, and
damnable world, but if you live M" Doctor, you shall see it
worse; 7 but would not express anything in particular.

She said that Weston being asked a little before Overbury's
death whether he were dead, * No,” said he, * not yet ; but now
I will go send the knave away packing, I will pull away his
pillow and then be gone.”

Written out of Doct® Whiting’s
notes, instantly written with
his own hand.

Epw. Cokk.

Memorandum: In the last will of Doector Turner, and the
last legacy he gave to Sir Arthur Manwaring 10" to make
a ring with this . . . Fato (jungunt’) amantes.
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[Indorsed by Lord Coke] M™ Turner’s confession after
judgment, 11° November.*

10 Die NoveEmERis, 1615.

The Conference between Doctor Whiting and Mrs. Turner,
she desiring that it might be in private.

After the Christian exhortation made by John Whiting,
Doctor of Divinity, she made a true confession. She con-
fessed herself to be a most vile, abominable, and men-
strous sinmer; and she being exhorted to make an humble
petition to me and particular confession of her sins, “ Why
should 1,7 said she, *¢ confess to them that will not give me ab-
solution.” ¢ Yes,” said the Doctor, **upon your firm re-
pentance and lively faith, I can do it as much as any priest,
yeay, as much as the Pope himself.” And afterwards she,
after many exhortations and pressing of her, confessed that
she knew of the poisoning of Sir Thomas Overbury before
it was done, and kept it secret, and denied it upon her cx-
amination. She would not hurt that lady éhaé formed
plot, who was, she said, ‘*as dear unto me as my ownsoul ;”
and therewithall wept and lamented exceedingly: meaned
also the Earl of Northampton ; and afier the passion was
somewhat over she with great grief said, * 1 am afflicted.”
And being demanded wherefore, answered, “ 1 am afflicted
that I did not say so much yesterday when I was
tried ; for now, seeing that I denied it so openly, who
will now believe me? but they will say that 1 am a dis-
sembler.” She also said, ¢ Now that I have confessed if,
where is the comfort? And the Doctor gave her such
ghostly consolation as she consented to receive the com-
munion at his hands the next day. And yet she never re-
ceived the communion after the form of the Church of
England in her life, but she said that ever since the Powder

* State Paper Office ; Domestic Papers, 1615, Nov. 11, No.
283. This paper is in the handwriting of Sir E. Coke.
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Treason she misliked that religion, but yet never received
the communion, for that she heard that they that should
eat and drink the supper of the Lord unworthily should
eat and drink their own damnation.*

14 November, 1615,

This day Mrs. Turner, betweext the hour of ten and
eleven, being brought to Tyburn in a eart, was admonished
by Dr Whitinge to say something to the people, which
were an infinite number, concerning her fact.

She said that she had deserved death, and came thither
to die for the fact for which she was condemned. In her
trial she confessed she had a most just proceeding, and that
she was much bound to his Maj* for it.

She sayd she should die a Protestant, according to the
religion professed in the Church of England, and that she
had received the communion, whereby she found exceeding
comfort.

She desired all the world to forgive her, and did profess
to forgive all the world; and did pray all that were there to
pray for her, for she had been a grievous sinner; and
wished all people to take example by her, and to detest
pride and malice, which had brought her to that.

Which though she said was a shameful death, vet she
acknowledged God’s merey in it, for by that means she
came to know herself, and was made truly penitent, and
desired God that all that were in the same estate with her
might receive the like comfort as she had done.

She had, she said, been in the hands of the devil, (or
to that effect,) but God had redeemed her from him,
and that he had preserved her from many dangers in her
life, wherein if she had perished, she had died more mise-
rable for her soul’s health than now she hoped she should.

She prayed for the King’s Maj", that God would give

* State Paper Office ; Domestic Papers, 1615, Nov. 10, No.
282. This paper is in Sir E. Coke’s handwriting.
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him all happiness and preserve him from all dangers; and
desired God to bless the Royal issue and the Couneil.

Then she demanded if she might not pray for that poor
Lady? Answer being made her by Dr. Whitinge that she
should do a charitable deed in it, for she had need of her
prayers ; whereupon she said, * I must pray for her, and
will pray for her whilst I have breath.”

The Sheriff said, that when she named the Lady she did
likewise name the Earl, which I heard not.

Then kneeling upon her knees in the cart, a prayer was
read unto her by the ordinary, which she repeated after him,
and likewise the Lord’s Prayer ; which being ended, the rope
was put about her neck, being before upon her shoulders,
her hands were bound with a black silk ribbon, as she de-
sired, and a black veil, which she wore upon her head,
being pulled over her face by the executioner, the cart was
driven away, and she left hanging, in whom there was no
motion at all perceived. *

Sir . Coke’s notes of Franklin’s statements after
conviction have been before adverted to, as con-
taining some suspicious interlineations by him,
and, what is of more importance, as shewing the
worthlessness of Franklin’s testimony. These eir-
cumstances were well known to the law officers at
the time when they made use of selected extraets
from Franklin’s confessions for the purpose of con-
victing the Earl of Somerset. The parts in italics
are interlineated in the originals, and, in some in-
stances, the interlineations are written over erasures.
Private marks and numbers are put in the margin

* State Paper Office ; Domestic Papers, 1615, Nov. 14, No.
290.
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of some of the paragraphs. There are no particu-
lars in the State Trials concerning Franklin after
his convietion, execept that he was executed pursu-
ant to his sentence.

Franklyn's Belaviour and Speeches before and at the Time
of his Execution.®

He had warning about two of the clock on Friday in the
afternoon that he should suffer the next morning about nine
of the clock, and Mr. Doctor Whitinge, both that afternoon
and this morning, dealt effectually with him for the saving
of his soul. The psalm of mercy was sung this morning in
the common jail; he being on his knees, showed himself
penitent and wept bitterly, and, coming down into the parlor,
the Doctors asking him how he did, he answered, ¢ Well,
he thanked God, and the better for fim and for Ais prayers.”
And said this, 1 tell you for my comfort, non sum quod fui;
and wheresoever I dine to-day, I doubt not but to sup with
the Lord Jesus, and I hope to have the start of you all.”
And thercupon the Doctor desired him to join with him in
prayer ; and in that prayer which the Doctor uttered he
showed himself very much moved ; holding up his eyes and
hands to heaven, showed himself very penitent; and when
the Doctor desired of God to forgive him his bloody and san-
guinary sin, he held up his hands and eyes, and struck his
breast : “ O Lord, forgive that, forgive that for thy mercy’s
sake;” and reconciled himself to one Dudson freely, between
whom there had been variance, and gave him his hand, and,
in token of a full reconciliation, told him where to find out
witches, which Dudson before had desired, and gave unto him
a note thereof; and being pressed to make a clear discovery

* This heading is to be found in a fair copy of Sir E. Coke's
original draft, but it is not in Sir Edward’s handwriting.

Q
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(in discharge of his conscience) of others that were in this
foul act, said that there were three other great Lords in this
Joul fuct not yet named* [besides the Earl of Somerset, the
Lord of Northampton, and that other great Lord, whom the
Doctor .. .7, and, said he, T shall die within this hour, and
on my soul it is true,” and by no means would discover it.
But it was told him that the Lord Chief Justice would find
them out, and %e said, *° [ think so foo ;” and further said,
“ God bless the Chief Justice, for he is an honourable and
worthy Judge as ever was in that place ;™ and said, * God
bless the King, for he has many enemies; God bless the
Queen, for she was bewitched three years ago.” The hang-
man coming into the prison to ask him forgiveness, he gave
him some money, took kim by the hand, and said, “ When time
shall come, do me a kindness; hang me finely and handsomly.
Art thout the man that shall hang me? Thou lookest like
a man to do better gervice, and I hope thou shalt do a greater
service shortly among some great or noble ones that shall
follow after.” And from the prison, being pinioned (as the
manner is), he went in a cart to the place of execution, and
gave much money to the poor prisoners and officers, and to the
poor by the way; and, coming to the tree, and being Chris-
tianly exhorted by the Doctor to open both his heart and
his mouth, and that he might be truly consolent and peni-
tent as the others kad been before him, he answered, 1 have
confessed sufficiently to you and fo my Lord Chief Justice;
I have declared the truth under my hand, and all that is set
down in any of my examinations before him, or declaration un-
der my hand, which my Lord Chief Justice hath, are true
upon my soul. And I confess that I am guilty of this foul
fact, though I knew not of it at the first ; but afterwards my

# In the margin, opposite the words in brackets is written, in
Sir Edward Coke's handwriting, © omit that is between the strike.”
Accordingly this part is omitted in a contemporary copy pre-
served in the State Paper Office.
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hand was in it, and 7 gave consent to it, for which I am
justly eondemned, and here I am ready to die;™ and kissed
the gallows divers times, and openly said to the Doctor that
“ there were three greater birds and Lords, as I told you
this morning, than yet are discovered ; and so, and so, and
so” (for these were his words). ¢ I pray God bless the
King and the Council, and my Lord Chief Justice; he is
an honourable man, but I must needs say he hath done
me some wrong;” whereunto the Doctor said, * My Lord
is an upright Judge.”” ¢ Yea” said Franklyn, ¢ he is
right indeed;™ and being asked whether he would pray or
sing a psalm, answered, *“ It is no time;” and having tied
his napkin about his eyes, he prayed to himself, and held
up his hands and put the halter about his own neck, and
the Doctor earnestly praying for him, the cart was driven
away.”

28 Ihe Nov.

The Relation of Doctors.

The Doctors conferring with Franklyn, and the Lord
Treasurer being named, he said, that he was as far in as
himself.

He zaid further, that the Lady of Somerset was the most
imprudent woman that lived, and there was no (hoe) with
her.

He confessed that he said at the bar to some near to
him, that there were greater persons in this matter than
were yet known, and so in truth then, said he, * there are;”
and that, “although the Chief Justice has found and sifted out
as much as any man could, yet that he is much awry, and
has not come to the ground of the business, for more were
to be poisoned and murdered than are yet known, and he mar-

* State Paper Office; Domestic Papers, 1615, Dec. 9, No. 355.
This paper is in Sir E. Coke’s handwriting.
¢ 2
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velleth that they have not been poisoned and murdered all this
while,” He said further, that the man was not known that
gave him the clyster, and that was it that did the deed.

] could have put the Chief Justice in the right way the
first day I came to him, but now he has put me in the right
way to heaven.”

And being asked whether he should not have had an hun-
dred pounds to be employed to the Palsgrave and the Lady
Elizabeth, answered, ** An hundred! Nay, five hundred.
I will not say, however much.”

He said, that the Earl of Somerset and the Countess had
the most aspiring minds that ever were heard or read of.

He said, that the Larl of Somersett had a great book of

ST 111 () [£ RS NI to rise, which book Franklyn
hd.d onee ; and said, that the Earl neither loved the Prince
nor the Lady Elizabeth. ¢ 1 could say more, but [ will
not.”

“ Do not you . . . . the King used an outlandish physi-
cian and an outlandish apothecary about him and about the
late Prince, deceased ? Therein,” said he, ¢ lyeth a long
tale.”

Being told that the Queen had been extraordinarily sick
and pained, and her young children taken away, said he,
« Soft, I am not come to it yet.”

“ I think next the Gunpowder Treason there was never
such a plot as this is. I could discover Knights, great men,
and others. I am almost ashamed to speak what I know.”
He could have confessed he had seen twenty letters from the
Lieutenant to the Lady of Essex, whereof two he formerly
confessed; and Sir Thomas Mounson brought her word
from the Lieutenant how Sir Thomas Overbury did, and so
did one Knight and another Knight more.

“If I cannot prove these things, I should be ten thousand
times more the son of the devil than now I am; but God
hath sent me now more grace than so to do.”

It was said fo him that it was not possible that so young
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a Lady as Somerset should contrive such a plot without
some help. * No, no,” said he; * who can #hink other-
wise? for the Lady had no money, but the money was had
from the old Lady, out one day 200Z, and another day
500Z, for she wanted no money.”

He gave a glance of Sir William Mounson for the bring-
ing of an hundred pounds for the feeding of the plot.

He said, that there is one living about the town that is
fit to be called and questioned about the overtures and the
plot against the Earl of Essex.

¢ I can make one discovery that should deserve my life.”

He =aid that he had some knowledge in all acts, and vil-
lanies, and knaveries in the world; but now he had recanted
them, and repented himself for them. He thanked God
for it.

¢ I could never find, by any constellation or commutation,
that I should be hanged ; but ther’s the devil had deceived

B

me.” Finis.*®

James Franchlyne his own Arraignment, Confession,
Condemnation, and Judgement.

First, I protest unto the world that what I have set down
1s true, unfeigned, and from my heart. I say I was arraigned
at the bar, where without sins are judges, the indictment my
own offences, the witnesses my own conscience, the jury my
thoughts, and my muteness does oppress the disturbance of
my soul and a sorrowful repentance. The first that calls me
to the bar is murder; to the which, in my heart, I did plead
guilty, yet, withal, acknowledging that of myself in my
heart I was not contriver of so great a mischief, but, in con-
cealing the intents of others made known unto me, in the
eyes of the Lord hold myself worthy of death.

* State Paper Office ; Domestic Papers, 1615, Nov. 28, No. 326.
- This paper is in Sir E. Coke’s handwriting.
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But whereas the sting of slander hath been openly at the
bar, in the face of the world, shot into my bosom about the
death of my wife, making me the author and actor in it, I
call heaven to bear record of my innocence therein, who
had no cause to shorten her life, whose death, by her mean
and herself, was thirty shillings a week weakening to my
estate.

The next that calls me to this bar is poison, against which,
and the villany thereof, I do utterly detest; yet I confess
that some of the drugs . . . . which were given Sir Thomas
Overbury were delivered unto these women by me by their
directions, at the first not knowing, yet afterwards I did
conceal, and I freely confess unto all the world, that the
greatness of one wicked woman, and the unfortunate ac-
quaintance with the other, drew me to this assistance and
consent.

And whereas it was at the bar averred by an ungodly,
wicked, and perjured fellow, that I should blasphemously
and contemptuously deny and speak against God, I do humbly
request all charitable Christians to have a more consciona-
ble care and opinion of me ; for that I have ever been a Protes-
tant all my lifetime, and trust, by the merits of Christ’s death
and passion, to buy my inheritance in heaven, and always
known to be a frequenter of sermons. And whereas the ma-
lice of some misconstruing spirits have cast a suspicion upon
me for diabolical practices, as conjuring, calling of spirits,
&c., 1 confess I had a little insight given me by means of a
book which came to my bands, but for studying any such
works of Satan and those abominable Godless arts, I did
never, for . . . . . . to obtain such business I was none.

So crying guilty unto God for all my sinns, here I give
sentence against myself, and have no more to speak in my
own defence, but sue to the King of heaven for my par-
don, fully resolving myself that 1 shall be entertained into
his grace, and care not what tortures this wretched body
suffers; and in conclusion commend my soul to heaven, my
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body to the grave, my sinns to hell, and my last farewell to
the world.

This, all written with Franklyn’s own hand after his
judgem!, was desired of his own accord to be pub-

lished after his decease. # Epw. Coxk.

[Indorsed] A duplicate of Franklyn’s confession, which
he desired might be printed after his death.+

Along with the dying speeches, be they real or
fabricated, or partly both, of the culprits executed
for the murder of Sir T. Overbury, the reader ought
to take into his consideration a letter written to the
Earl of Somerset by the Earl of Northampton, very
shortly before his death, and under the immediate
prospect of that event. It will be recollected that
Northampton died within a few months after the
death of Sir T. Overbury. In any point of view, the
letter will be deemed curious. Its tendeney may be
thought, although perhaps only in a slight degree,
to exonerate the Earl of Somerset from the impu-
tation of having been leagued with the Karl of
Northampton, shortly before the letter was written,
in perpetrating a cruel and treacherous murder.

HoNOURABLE AND WORTHY LORD,

If the plain dealing both of my physician and surgeon
did not assure me of a few days I have to live, I should yet
have deferred the putting of these poor suits into your
hands, lest I might be thought still rather to value your
greatness than your goodness.

¥ The memorandum and the indorsement are in Sir E. Coke's
handwriting. :
t State Paper Office ; Domestic Papers, 1615, Nov., No. 323.
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But, noble Lord, let me be beholden at my last farewell
to such poor toys as do rather ease my mind than pinch any

marn.
I humbly beseech your Lordship to stay with all the power

you can the conferring of the office of the Cinque Ports
either upon Pembroke or upon Lisle ; for as they hated me,
so they will plague my people, and those whom I loved.

Sir Robert Brett, at his coming to the place of Lieuten-
ant, was content to depart with a plot of ground for the
enlargement of my garden, which could have been bought
of him for no money. My very conscience is pressed in
this point, and therefore cannot satisfy myself till I have
put my earnest suit into the hand of my dearest Lord, to
take care that his Majesty admit no Warden, before he has
given his word to him not to remove the poor distressed
gentleman out of his Lieutenantey.

If I die before midsummer, the farms of the Irish cus-
toms are not to pay me, though it be but one day before,
which were a great wound to my fortune. No man can
help this inconvenience better than your Lordship, by ob-
taining a Privy Seal, that my executors be paid, if it come
to that hard strait of a day or two,

Assurance from your Lordship, that you will effect those
final requests, shall send my spirit out of this transitory
tabernacle with as much comfort and content as the bird
flies to the mountain.

Dear Lord, my spirits spend, and my strength decays,
and all that remains is, with my dying hand to witness,
what my living heart did vow, when it gave itself to your
Lordship, as to the choice friend whom I did love for his
virtues, and not court for his fortune.

Farewell, noble Lord; and the last farewell in the last
letter I look to write to any man. 1 presume confidently of
your favour in these poor suits, and will be, both living and
dying, your affectionate friend and servant,

H. NoRTHAMPTON.
Tuesday, at 2.
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CHAPTER 1V.

OBSERVATIONS ON THE CHARGE AGAINST THE EARL OF
SOMERSET FOR TOISONING SIR THOMAS OVERBURY.

IN perusing the trial of the Earl of Somerset,
the circumstance which has probably first struck
the reader’s attention, is what may be regarded as
no less a literary than a legal curiosity, Sir Francis
Bacon’s methodical arrangement of the case for the
prosecution. The proofs are distributed under four
heads, the first head having four subordinate divi-
siong, and the second being presented under * eight
points of a compass;” each matter, according to
the degree of its intricacy or its importance, being
exhibited in a *“single, double, or reflex light.”
The Earl is to be allowed three opportunities for
“cogitation ” upon each piece of evidence as it is
brought forward; viz. “to take aim, to ruminate,
and readvise.” Sir F. Bacon takes occasion to ob-
serve that he “loves order;” and accordingly we
have here before us perhaps the most remarkable
specimen, in ancient or modern trials, of the Genius
of Order presiding over a systematic arrangement
of evidence, deduced, as we learn, from upwards of
three hundred examinations. The facts of the
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trial themselves will, by the philosophical reader,
probably, be thought less interesting than the in-
sight which the arrangement of them affords into
the systematic habits of the mind of Bacon. This
methodical disposition, it must be observed, was ac-
complished, in a great measure, by a sacrifice of
candour, and, indeed, of truth; for many portions
of examination favourable to the prisoner, and
known only to the Crown officers, were suppressed,
in order that they might not interrupt the uniform
current of proof demonstrative of guilt: Sir F.
Bacon turns his love of order to the prisoner’s pre-
judice, by observing, that his method is so very
clear, that it must be owing to guilt, and not to
want of comprehension, if there be any omission to
give as clear an answer to it. With an affectation
of benevolence which may create a smile, he pro-
mises kindly to remind the prisoner of each parti-
cular of the proofs which has not been met by a
specifie reply.

Besides unfolding to the Peers a luminous com-
pendium of the whole case for the prosecution in
an opening speech, Sir F. Bacon keeps alive their
attention to the inferences drawn from each parti-
cular piece of evidence, by short prefatory speeches
introducing the various subdivisions of the proofs.
These observations so interposed whilst the evidence
is in progress are not confined to the purpose of
elucidation merely, but are often of an argumenta-
tive or declamatory character. Of such side-
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thrusts at the prisoner, the following examples may
be cited out of a number of the like kind :—*1I think
he was a piece of a lawyer, by his insinuating with
the next of kindred for fear of appeals.” “In good
faith these two made plays of all the world besides
themselves; but though it was play then, it hath
proved tragical since.” *“Ile must bleed!” (mean-
ing simply, he must pay money for being appointed
Lieutenant of the Tower) “a strange presage!”
Upon the Earl saying “that it was once resolved
some one at Court should fall out with Sir T. Over-
bury, but that was not followed;” Sir F. Baecon
chimes in, “ Note, my Lords, he does not say dis-
liked.” When the Earl, in the course of his speech
in his defence, says that his furthest design in the
imprisonment of Overbury was that there should be
no impediment to the marriage, and that this he
communicated to Lord Northampton and Sir G.
Helwysse ;” Serjeant Montague interrupts him by
saying “ You could not couple yourself worse than
with them two.” And immediately after the pro-
duction of the last piece of evidence for the prose-
cution, Sir F. Bacon observes, “I think there is
none here but wonders, seeing that all poisons be
works of darkness, how this should so clearly appear;
but it seems his greatness in fortune caused this
grossness in offending.”

After the opening speech upon trials of the pre-
sent day, explanations and comments are not per-
mitted during the progress of delivering the evi-
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dence. We see, from the Earl of Somerset’s trial,
what would follow if the rule on the subject which
now prevails were relaxed. The import of the dif-
ferent proofs may, indeed, be thought to be better
understood by means of such a running comment-
ary ; but the winnowing of observations from evi-
denece, which is an easy process to us in reading a
report of the Earl of Somerset’s trial, would have
been more difficult to the Peers who were called
upon to come to a decision, after straining their
attention during many hours, throughout which
speeches and examinations had been perpetually
intermixed.

Similar desultory speeches are to be found in
most of the ancient State Trials. For example, in
that of Sir W. Raleigh, whilst a letter written by
Lord Cobham was being read, at a passage in which
some observations of Raleigh are related, Sir E.
Coke interposes, “ Ah! is not this a Spanish heart
in an English body?” And in the same letter,
where Cobham mentions that Raleigh communi-
cated with him by throwing an apple into his win-
dow in the Tower, Sir L. Coke interposes that it
was “ Eve’s apple.”

It may be easily conjectured, that, in desultory
conflicts on the effect of individual pieces of evi-
dence, the Farl of Somerset would be very un-
equally matched against three experienced law
officers, even if the Lord High Steward had im-
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partially held the scales between them,* and if
the leading counsel had not been Sir Franeis
Bacon.

It has been alleged, in defence of the ancient rule
which debarred prisoners from the benefit of legal
assistanee at their trials, that the Judge was deemed
the prisoner’s counsel. The Lord High Steward
was an officer appointed by the King, and was se-
lected, contrary to the principles of jurisprudence,
after the person to be tried by him was known.
No prisoner, therefore, who had incurred the re-
sentment or aversion of his Sovereign would volun-
tarily have acquiesced in the assignment of a counsel
thus enlisted in the interest of his prosecutor.

Accordingly, we find that the Lord Iigh Stew-
ard, at three different stages of the proceedings, con-
jured the Earl of Somerset to abandon his defence,
and submit himself to the King’s mercy, which le
artfully intimated might be obtained by making a
full confession. The last of these attempts to shake
the Karl's resolution was at the moment when he
was just going to make his speech in answer to the
accusation, and when he had need to have roused
within himself all the energies of his nature. Yet
such was the crisis seized by the Judge as most

* In the printed reports of Sir W. Raleigh’s trial, the Chief
Justice is represented to have said, “ Mr. Attorney speaks out of
the zeal of his duty for the service of the King, and you for your

life ; be valiant on both sides.” Mr. Jardine says, that, according
to the MS., the word patient must be substituted for valiant.
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favourable to an endeavour to daunt and paralyse
him !

It is to be considered, that, at the period when the
Earl of Somerset was tried, prisoners had no oppor-
tunities of hearing evidence produced against them
previous to their arraignments. 1In his case the
proofs had been collected and marshalled with con-
summate skill, and the observations upon them had
been pondered on in consultation long before the
day of the trial. He was to hear them for the first
time on that day. He was brought to the bar from
the Tower, after an imprisonment of about eight
months, and was totally inexperienced both in the
examination of evidence, and in the delivery of his
sentiments before a public assembly.

On the subject of the disadvantage a prisoner
lay under, in former times, for want of the aid of
counsel, it is interesting to refer to the following
expressions of the Duke of Norfolk, upon his trial,
in the reign of Queen Elizabeth. <My memory
was never good ; it is now much worse than it was :
sore troubles and cares, evil rest and close imprison-
ment, have much decayed my understanding.” <I
am unlearned and unable to speak, and worst of all
to speak for myself; I have neither good utterance,
as the world well knoweth, nor understanding.” «I
stand here before you for my life, lands, and goods,
my children and my posterity, and that which 1
esteem most of all, for my honesty. T am an un-
learned man.” “I have had very short warning to
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provide an answer to so great a matter, not fourteen
hours in all, both day and night. I have had short
warning and no books, neither book of statutes,
nor so much as a breviate of the statutes. 1 am
brought to fight without a weapon.” “ May it
please your Graee, and you, the rest of the Lords
here, I beseech you, if the law will permit it, that I
may have counsel for the answering of this indiet-
ment.” To these reasons and entreaties, Catline,
Chief Justice, answers, “ My Lord, you cannot have
counsel allowed ; your Grace is to answer to your
own fact only, which yourself best know, and may
without counsel sufficiently answer.”

In like manner Lord Audley, at his trial in the
reign of Charles L., urges, “ I have been a close pri-
soner these six months, without counsel or adviee
I am ignorant of the law, and but weak of speech
at the best, and, therefore, I desire to have liberty
of counsel to speak for me.”

In the reign of Charles II. papers were taken
away from Colledge (the Protestant joiner), who, in
the opinion of Sir John Hawles, made the best de-
fence ever made to a capital indictment. They
were taken from him because they had been fur-
nished by an attorney, for his defence. Serjeant
Jeffries said on the occasion, “To allow you
these papers, is to allow you counsel by a side-
wind :” and to the attorney he made use of a threat,
“If Mr. Colledge have such a thing as a solicitor,
I shall crave leave to put that solicitor in mind
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of the case of one that was indicted for high
treason,”

At Lord Stafford’s trial, Sir W. Jones and May-
nard (it is painful to tell such a thing of such men)
objected that the prisoner’s counsel for matter of
law stood too near him, so as to be able to suggest
matter of fact. They objected also to his handing
a written defence to a clerk to be read, which he
said he did because he was agitated by the shouting
and hooting of the rabble.

Lord Wintoun’s voice at his trial was so low,
that a clerk was obliged to repeat everything he
said. In beseeching for the assistance of counsel, he
said, “I have never examined a witness in my life.
It is very hard to have none to speak for me, whilst
there are twenty managers of my impeachment to
speak against me.”

In the denial of counsel to prisoners no regard
was paid to the imbecility of age or sex. Mius.
Gaunt, who was burnt to death for treason in the
reign of James Il., and Lady Lisle, in the same
reign, whose sentence of burning was commuted to
that of beheading, whose age was past seventy, and
who is said by Burnet to have fallen asleep at hex
trial from exhaustion, were left unaided to contend
with an array of King's counsel, and in times when
Judges were actually degraded to the bar for not
conforming to the King’s pleasure.®

* Sir E. Coke and Chief Justice Pemberton are two conspicu-
ous instances of such degredation. Pemberton after his removal
practised in the courts as a serjeant.
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Sir E. Coke justifies the denial of counsel to
prisoners on the ground that the testimony and
proof of crimes, in order to convict, ought to be “so
clear and manifest, that there can be no defence of
them.” And yet Sir F. Bacon, in his opening
speech at the Karl of Somerset’s trial, observes,
that, in cases of poisoning, “testimony is not to be
required, but the Peers must take upon them Solo-
mon’s spirit, who, when there could be no witnesses,
collected the act from affection.”

As a member of the Criminal Law Commission,
the author had a large share in recommending and
preparing a law, for securing the privilege for ac-
cused persons in England of a full defence by coun-
sel : and he had afterwards the satisfaction of pro-
posing in the Supreme Council of India a law
which was passed for establishing the same privilege
in all Her Majesty’s courts throughout the terri-
tories of the East India Company.

We find an enumeration of other hardships im-
posed on prisoners in former times, at their trials,
besides the denial of counsel, in Rushworth’s Histo-
rical Colleetions, wherein the following reasons are
assigned, why the converting of the articles preferred
against the Earl of Bristol, in the reign of Charles
I., into an indictment, would operate to the preju-
dice of that Peer. *“1. He can have no counsel.
2. He can have no witness against the King.
9. He cannot know what the evidence against him
will be, in a convenient time to prepare for his de-

R
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fence: and so the innocent may be condemned,
which may be the case of any Peer.”

Sir N. Throckmorton, at his trial, in the reign of
Queen Mary, desired that a witness of the name of
Fitzwilliam might be examined on his behalf ; which
request gave rise to the following scene.

Altorney General. 1 pray you, my lords, suffer him
not to be sworn, neither to speak ; we have nothing
to do with him.

Throckmorton. Why should he not be suffered
to tell truth? and why be ye not so well contented
to hear truth for me, as untruth against me ?

Hare, Justice. Who called you here, Fitzwilliam,
or commanded you to speak? You are a very busy
officer.

Throckmorton. 1 called him, and do humbly de-
sire that he may speak and be heard as well as
Vaughan, or else I am but indifferently used;
especially seeing my master attorney doth so press
matter against me.

Southwell, Justice. Go your ways, Fitzwilliam, the
court hath nothing to do with you. Peradventure
you would not be so ready in a good cause.

Then John Fitzwilliam departed the court, and
was not suffered to speak.

Throckmorton. Since this gentleman’s deposition
may not be admitted, I trust, you of the Jury can
perceive, it was not for anything he had to say
against me ; but contrarywise, it was feared he would
speak for me.

ail
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Long subsequently to the time when witnesses
were so far better received than John Fitzwilliam,
that they were permitted to give evidence for an
accused party, there was this distinetion between
them and witnesses for a prosecution, that they were
not allowed to be sworn. At the trial of Whit-
bread and others for the Popish plot, in the 31st of
Charles II., Chief Justice North says, “there never
was any man, in a capital case, sworn against the
King;” and he answers an argument for witnesses
being sworn, by saying, “you argue against the
known practice of all ages.” At the trial of Hulet
the Regicide, and various other occasions, the
judges, in balancing the evidence for the prosecution
against that for the prisoner, desire the jury to bear
in mind, that the witnesses for the prisoner were not
sworn, and therefore were entitled to less credit. It
was not until the passing of the statute of the 1st
Queen Anne, Sess. 1. ¢. 9, that, in all cases of felony
as well as treason, witnesses for prisoners were al-
lowed to be examined upon oath.

In the case of Rosewell, tried for high treason
in the 36Gth of Charles II., the question turned
upon the point, whether certain treasonable sen-
tences had been delivered in a Sermon at a Conven-
ticle. The prisoner defied the witnesses of the
Crown to repeat a sentence that he should pro-
nounce in his usual tone of voice, of equal length
with those to which they had deposed. The wit-
nesses against the prisoner were three women, and

R 2
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he called six witnesses who were present at the
sermon to contradiet them: he was found guilty.
In supporting the eredit of his own witnesses, he
says, “I do not know one man of them but fears a
lie, and would have sworn to the truth of what
they have spoken.” Lord Chief Justice Jeffries, in
summing up to the jury, put it strongly to them
whether they would find the three witnesses for the
prosecution guilty of perjury # and distinguished
between what was sworn by them and what was
testified by the witnesses for the prisoner.

The admitting of witnesses on behalf of a pri-
soner, however, would have little availed him,
whilst he was unprotected by counsel, and whilst
those witnesses would have been exposed to the
browbeating of unserupulous law officers, and par-
tial judges. The following specimen of language
used by Chief Justice Jeffries to a person of the
name of Dunne, may afford an example of the
manner in which a witness might be nearly fright-
ened out of his senses.

Lord Chief Justice. Dost thou believe that any
one here believes thee? Prythee what trade art
thou ?

Dunne. My lord, I am a baker by trade.

Lord Chief Justice. 1 assure thee thy bread is
very light weight, it will scarce pass the balance
here.

Lovd Chief Justice. How came he to trust thee
with his house ?
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Dunne. The Lord knows, my lord.

Lord Chief Justice. Thou sayest right, the Lord
only knows; for by the little I know of thee, 1
would not trust thee with twopence.

Lord Chief Justice. Remember I give you fair
warning, do not tell me a lie, for I will be sure to
treasure up every lie thou tellest me, and thou
may'st be certain it will not be for thy advantage.
I would not terrify thee nor make thee say any-
thing but the truth; but assure thyself I never
met with a lying, sneaking, canting fellow, but I
always treasured up vengeance for him.

Lord Chief Justice. Tt is God’s infinite merey
that for these falsehoods of thine he does not im-
mediately strike thee into hell !

It is, then, to be kept in mind, in reviewing the
trial of the Earl of Somerset, that, as it would
seem, he would not have been permitted to ecall any
witness for his defence: it is clear, that no witness
called by him could have been sworn: what treat-
ment any witness would have received from Sir F.
Bacon may be judged of, by reflecting that this
great philosopher and lawyer, in his moments of
human frailty, was habituated to extracting evi-
dence by torture with the rack.

The indietment upon which the Earl of Somer-
set was tried, stripped of its technicalities, contained
an accusation of his having procured Weston (Sir
T. Overbury's gaoler) to administer poison to Sir T.
Overbury, whereof Sir T. Overbury died. The
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administering of these poisons was thus stated, viz.,
roseacre given on the 9th of May, 1615; white
arsenic on the 1st of June; mercury sublimate in
tarts on the 10th of July; mercury sublimate in a
clyster on the 14th of September in the same
year. Sir T. Overbury’s death was stated to have
occurred, and did in faet oceur, on the 15th of
September, 1615.

As we know that the Earl of Somerset was
taught Latin by King James, it may be thought
unnecessary to inquire whether the record, which was
in the Latin langunage, was explained to the Earl in
English.®* Much of its technical language, we may
suppose, would have been unintelligible to him ; and
as he had no opportunity of inspeeting it before it
was read over to him, and was called upon to plead
immediately afterwards, it may be thought that he
would be rather perplexed than assisted Ly being
arraigned upon an indictment.

The ancient formality of an indietment, which
has been bequeathed to us by our forefathers, has
received many grave encomiums for merits that it
has been extolled for possessing, but in which it is
notoriously deficient. Besides the objections to its

# Indictments and other legal proceedings continued to be in
Latin till the statute of 4 Geo. 1I. ch. 26.  Blackstone, as is cus-
tomary with him, regrets this mnovation upon the ancient prac-
tice of the law. One of his arguments in support of the ancient
use of Latin is, that on account of its brevity there is a saving of
stamps !
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techniealities, from which (as it is meant for a
guide to juries and prisoners) it ought to be wholly
free, and to the inconveniences of a finding by
a grand jury, it is wanting in that degree of cer-
tainty which is affected by its terms, but which is
totally alien to its legal import.

The prudery of the law required that the Earl of
Somerset should be charged on particular stated
days, at certain designated places, to have been
instrumental to Sir T. Overbury’s death, by the
administration of poisons which should be specifi-
cally deseribed. All this, it has often been repeated
in law-books, is necessary, in order that the prisoner
may know the charge against which he is to defend
himself, that the jury may know what they are to
try, and that justice may not be secandalized by a
person being tried twice for the same offence. But
this hypoeritical mask of certainty vanishes, when
we are told that neither the time, the place, nor the
particular means of death are matters of substance ;
and that it was competent for the Peers to convict
the Earl of Somerset, though the poisons actually
administered were different from any alleged in the
indictment ; and further, though the times and places
were totally at variance ; provided some times, some
places, some poisons were specified in the indictment
for the purpose of illusory precision.* On the im-

* That the time and place in indictments are immaterial,
was expressly determined in Sir H. Vane's case, Howell, (% State
Trials,”) vol. vi., and in the trial of Charnock and others, before
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peachment of Lord Wintoun in 1716, the Attorney-
General boldly avows that the forms of an in-
dictment are only a mockery of certainty. He says,
“The prisoner loses no benefit, nor gets any by
having a day changed or omitted ; for since it is of
no use, he must provide for his defence as if no day
was laid.”

The Overbury trials afford the leading authority
for holding, that the outward certainty of indict-
ments is totally unsubstantial. On the trial of the
Earl of Somerset, it was thought of so great im-
portance to intimate to the Peers that they might
wander out of the record, that we see Sir E. Coke
steps forward to eorroborate Montague’s doetrine on
the subject. Nor is this surprising, for three out of
the four acts of poisoning alleged in the indict-

Lord Holt, (Howell's “State Trials,” vol. xii. ; and the trial of
Lord Balmerino, (Howell's “ State Trials,” vol. xviii. ); Lord Win-
toun’s case (Howell's « State Trials,” vol. xv.). That a day must
be stated, appears from established usage ; see also Leach’s case,
Hawk. P. C, b. 2, ¢. 25, and the authorities there cited, and
Lord Kenyon's judgment in R. ». Holland, 5 T. R. 624 ; Lowie’s
case (Howell’s “State Trials,” vol. xiil.). After indulging so
much camel-like laxity in indictments, the law often strains at
gnats in quashing them for insignificant faws. The following
specimen of a coroner’s inguest in the time of the Protectorate,
perhaps, runs into the extreme of precision as to the manner in
which poison was taken, but is silent as to the nature of the
poison. The jury find that “ The said Miles Sindercombe then
and there certain poisoned powder through the nose of him the
said Miles, into the head of him the said Miles, feloniously, wil-
fully, and of malice towards himself aforethought, did suuf and
draw, by reason of which snuffing and drawing, &c.”
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ment were stated to have occurred more than two
months before Overbury’s death; and no attempt
even was made to bring home to the Earl of So-
merset a knowledge of any but these obsolete
poisons. Hence it was politic that the Peers should
be told, that they were at liberty to find that Sir
T. Overbury died by means of any poisons what-
ever, although unknown and unimagined by the
framers of the indietment.

The speeches of Sir E. Coke and Sir F. Bacon, by
a convenient sophism, tended to make the more
than poetically licensed vagueness in the averments
of indictments a pretext for lawity of evidence ; thus
drawing no distinetion in this respect between a
parchment roll and the minds of jurymen. For Sir
E. Coke says, in the Star Chamber proceeding, “it was
not really known by what poison Sir T. Overbury
had been killed.” And upon one of the trials he
observes, “ that the jury were not to expect precise
proof of the means of death, seeing that thus it
would be impossible to conviet a prisoner of poison-
ing, who useth not take any witnesses to the com-
posing of his own sibber sauces.” And Sir F. Bacon,
in his opening speech on the Earl of Somerset’s trial,
says, “ If in all cases of impoisonment you should
require testimony, you should as good proclaim im-
punity ;" and he asks, “ who could have impeached
Livia or Parasetis by testimony #”

This kind of reasoning is often carried too far in
the present day, especially with regard to the evi-
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dence of spies and informers, and in the proofs of
adultery, and other secret matters. It 1s asked, if
the evidence be not credited, how are facts of the
nature in question ever to be proved? The true
point seems to be this: If the evidence leads the
mind to a satisfactory convietion of guilt, it is not
a good infirmative reason to allege, that facts of
another nature may generally be proved by more
unimpeachable testimony. But although we are
not admitted to see the sibber sauces of a poisoner,
and therefore eannot reasonably complain that we
are not furnished with direct testimony, but, in the
place of if, with satisfactory presumptive evidence,
we, nevertheless, ought not to form weak or rash
presumptions of the guilt of a person charged with
poisoning ; and we should sift with great care the
truth of the circumstances which are the basis
whereon any presumptions we may form are
built.

In adverting to the nature of the evidence pro-
duced at the Earl of Somerset’s trial, the opinion of
his guilt or innocence ought not to be judged of im-
plicitly according to the conformity of the testimony
produced with the rules of evidence adopted in
courts of justice at the present day; nevertheless it
may be important to draw attention to a few con-
siderations affecting the weight due to the decisions
of tribunals which have not been governed by such
rules.

Perhaps there is no rule now in force for the
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rejection of any kind of testimony which may not
occasionally exclude some glimmerings of light con-
ducive to the discovery of truth. After allowing
full force to all objections inecident to evidence
interdicted by rules of law, it will sometimes be
entitled to a degree of appreciable weight in sup-
porting or negativing presumptions drawn from the
better ascertained facts of a case. Protected as
we are, by the lapse of more than two centuries,
from the influence of prejudices and passions; cri-
ticising the arguments of Sir F. Bacon, and not fas-
cinated by the eloquence from his lips; sitting in the
quietude of our studies, and not compelled to
deliver a verdict in a state of bodily and men-
tal exhaustion; having, moreover, unbounded
confidence in our own powers of discrimination,
which peradventure may have been ecultivated
and matured by study and experience ; — we may
hope to be enlightened by evidenece, of which
the admissibility is quite contrary to modern rules.
But we are not warranted, on that ground, in
condemning, with Mr. Bentham, the English law
of evidence, as though it were manufactured solely
for the convenience of the persons whom he desig-
nates by the disrespectful appellation * Judge and
Co.” We may, nevertheless, regard modern rules
as wisely established with reference to jury-trial, an
imperfect, indeed, but, in a multitude of cases, the
most eligible organ for the ascertainment of truth,
especially in criminal matters.
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It is to be observed, that the good sense of a ver-
dict is frequently in jeopardy from the want of
intelligence of any one of the twelve jurors. There
is, also, great danger of error from the circumstance
that in matters of domestic or historical truth,
with which jurymen are chiefly familiar, evidence is
ordinarily relied upon of a nature which in judicial
investigations is very commonly found to be delu-
sive. And with regard to the allowances with
which evidence of such a nature should be received
being pointed out by the judge or counsel, how
many observations, in a long or perplexed case, which
might with propriety be made to juries, escape atten-
tion, even as evidence is limited in the present day !
A skilful advocate, indeed, will commonly confine
his remarks to the more prominent points of a case,
passing by all the rest, for fear of wearying the
attention of a jury; and from an opinion, that jury-
men, in making up their minds even after the longest
inquiries, and perhaps in an inverse proportion to
their length, commonly limit their consideration to
a very small compass of circumstances.

Exalted as our opinions may be of our own
impartiality, intellects, experience, and physical
strength, nevertheless, if with minds inflamed by
personal or popular feelings, subjugated by the
charms of eloquence, and overwhelmed with the
multitude of proofs, we had been called upon to
deliver a verdict at the Earl of Somerset’s trial, by
torch-light, after sitting from nine o’clock in the
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morning in Westminster Iall, crowded as it was,
at the end of May, we shall perhaps think that we
should have been more likely to have formed a
correct judgment on the case, if a portion of the
less satisfactory evidence had been spared, so that
we might thus have been able, without distraction,
to have given undivided attention to the proofs on
which our opinions must mainly have depended.

The verdict of the Peers who tried the Earl of
Somerset must, it is conceived, be subject to some dis-
paragement from the likelihood of their not having
weighed the hearsay and other proofs interdieted by
present rules in our nice seales, but of their having
probably yielded a too implicit credence to whatever
in the shape of evidence was placed before them
under the sanction of the Lord High Steward, and
was recommended by the ingenuity and eloquence
of Bacon.

Sir F. Bacon, in a letter to King James, writes
concerning the evidence he intended to produce on
the Earl of Somerset’s trial : “There will be ground
of merey on his part upon the nature of the proof,
and, because it rests chiefly on presumptions. For
certainly there may be an evidence so balanced, as it
may have sufficient matter for the conscience of the
Peers to convict him, and yet leave sufficient matter
in the conscience of a King to pardon his life:
because the Peers are astringed by necessity to
acquit or condemn ; but grace is free : and, for my
part, I think the evidence in this present case will
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be of such a nature.” It gvould appear that Bacon
was here inventing a plausible pretext for pardoning
Somerset. He can scarcely be thought to have
really entertained an opinion, that it would most
probably happen that it would be the duty of the
Peers to convict upon presumptions so uncertain as
to leave it the duty of the King to pardon.

The passage seems to imply that presumptive evi-
dence is less satisfactory than that which is direet.
On this subject very different opinions have been
delivered by high judicial authorities. On the trial
of Donellan, Mr. Justice Buller thus directed the
jury on the subject of presumptive evidence: “ On
the part of the prosecution a great deal of evidence
has been laid before you. Tt is all circumstantial
evidence, and, in its nature, it must be so; for, in
cases of this sort, no man is weak enough to commit
the act in the presence of other persons, or to suffer
them to see what he does at the time ; and there-
fore it can only be made out by ecircumstances,
either before the committing of the act, at the time
when it was committed, or subsequent to it. And
a presumption which necessarily arises from cirecum-
stances is very often more convineing and more
satisfactory than any other kind of evidence, be-
cause it is not within the reach and compass of
human abilities to invent a train of circumstances
which shall be so connected together to amount
to a proof of guilt, without affording opportunities
of contradicting a great part, if not all of those cir-
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cumstances. But if the eireumstances are such as,
when laid together, bring conviction to your minds,
it is then fully equal, if not more convincing than
positive evidence.”

In the remarkable trial of Abraham Thornton for
murder, which gave oceasion to the eurious proceed-
ings concerning a trial by battle, Mr. J. Holroyd
told the jury, © Crimes of the highest description
might be proved by circumstantial evidence only;
and sometimes that kind of evidence was the
strongest of all others. But then it must be taken
and compared in all its parts, and considered in all
its bearings. Witnesses might vary in their testi-
mony, in stating the appearances of the same things;
but facts eould not be altered, they always spoke for
themselves, and would not give way to opinions.
But these eireumstances must be elear, full, and per-
feet: nothing should be wanting to complete the
connection, or the whole would necessarily fall to
the ground.”

In the great Anglesea case, in the State Trials,
one of the judges expresses himself thus in favour
of the superior probative force of presumptive over
that of direct evidence: “ Witnesses, gentlemen,
may either be mistaken themselves, or wickedly
intend to deceive others; God knows, we have seen
too much of this in the present cause, on both sides!
But circumstances and presumptions, naturally and
necessarily arising out of a given fact, cannot lie.
And it must be left to your consideration, whether,
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in this case, the presumptions arising from kidnap-
ping and the prosecution for murder (practices
adopted against the youth whose title as legitimate
heir to the earldom of Anglesea was in dispute) do
not speak stronger than a thousand witnesses.”

Our belief in every kind of evidence depends on
a presumption, that the existence of facts is conform-
able to the testimony relating to them; and this
presumption, even in the case of direct evidence, is
susceptible of every shade of weakness or strength.
In the instance of what is commonly called presump-
tive evidence, there is, in the first place, the pre-
sumption of accordance between testimony and faet,
which has just been spoken of, to be formed ; and
then there is to be built upon it an additional infer-
ence of reasoning. Every new inference of reason-
ing is accompanied with a probability of error, which
probability admits of an indefinite number of de-
grees: for, in judicial matters, when we attribute
the existence of one fact, which we may call the prin-
cipal fact, to a particular cause or motive, on account
of the existence of other auxiliary facts proved in
evidence, there will commonly be ways of accounting
for the principal fact from some other cause or
motive, which are more or less deserving of atten-
tion. In such cases, therefore, the diseretion of
courts of justice is exercised in embracing or repu-
diating the various theories that may be suggested
concerning the causes or motives to which principal
facts may be ascribed.
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But although presumptive evidence, according
to this view of it, is liable to sources of error, from
which direct evidence is exempt, yet it very com-
monly happens that, out of all the possible causes
or motives to which the principal facts of cases may
be ascribed, one is so much more probable than any
other that ingenuity can suggest, as to leave no rea-
sonable doubt of a conclusion which may be safely
drawn. And with regard to the precedent presump-
tion of the conformability of facts to the statements
of them, the advantage is generally much in favour
of presumptive evidence. In those admirable models
for legal reasoning upon facts, Lord Stowell’s judg-
ments, his lordship very usually lays out of his consi-
deration the statements of the witnesses which seem
most conclusive of the question in dispute, as being
contradicted, or as probably the exaggerated testi-
mony of partizans ; and he rests his determination
upon some inferences of common sense and common
experience of human nature drawn from facts which
both parties have admitted to be true. He appears
to have deemed it wiser, to build upon a safe foun-
dation an inference of reasoning, than to give as-
sent to direet and positive statements, which would,
indeed, be decisive, if eredited, but which proceed
from fallible or suspicious sources.*

The preceding remarks may appear more intelli-

% The subject of a comparison between direct and ecircum-
stantial evidence is particularly considered in Bentham's “ Ra-

tionale of Judicial Evidence,” and in “ Phillipps and Amos on
8
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gible by the illustration of a few remarkable cases
on the subject of both kinds of evidence, presump-
tive and direct, though the nature of the present
work will only admit of a very brief notice of them.

In the year 1805, a remarkable case was tried at
Warwick, in which the question was, whether a per-
son of the name of Meccham was drowned, or had
drowned himself, before or after the date of a com-
mission of bankruptey which was taken out within
a day or two of his being missed ? Meccham’s
body was discovered five weeks and four days subse-
quently to the day on which he left his house
at Perry Bridge, three miles from Birmingham, in
which town he lived. In his pockets were found
sixteen pounds, and his wife’s bracelets, which cir-
cumstances were relied upon as showing that he
left home with a design of absconding, and not of
drowning himself. On the other hand, Dr. Gibbes,
of Bath, who had for many years been engaged in
making experiments on the formation of adipocire
from the human muscle after having been in water,
and who had examined a portion of the muscle
that had been dissected from Meecham’s body,
was of opinion that the deceased must have been

Evidence.” Lord Stowell's decisions, referred to in the text,
chiefly relate to suits for divorce on the ground of cruelty. Iis
Lordship’s judgments in divorces on the ground of adultery are

excellent specimens of a sagacious and prudent deduction of
inferences from auxiliary facts,
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in the water the whole of the time from about
the 3d of November, when he was missed, until
the 12th of December, when the body was found,
for the muscle to have been transformed into adi-
pocire in the manner in which it appeared to be.
The jury were of opinion that the deceased was not
alive at the time the commission of bankruptey was
taken out.

Dr. Christison, in his treatise on poisons, mentions
that < At the trial of Freeman for the murder of

Judith Buswell, at Leicester, in the year 1829,
the body of the deceased was found stretehed out
in bed in a composed posture, with the arms crossed
and the bed-clothes pulled smoothly up to the chin,
and, in her right hand lay a small narrow-necked
phial, from which about five drachms of prussic
acid had been taken, and which was corked and
wrapped in paper. The question arose whether
deceased, after drinking the poison could, before
becoming insensible, have time to cork the phial,
wrap it up, and adjust the bed-clothes? The me-
dical men, with one exception, gave it as their evi-
dence, that the supposed acts of volition, although
within the bounds of possibility, were in the highest
degree improbable. Three dogs were killed for the
purpose of experiment. One dog was killed with
four drachms in eight seconds, another with four
drachms in seven seconds, and another with four

drachms and a half in three seconds. The jury
g 2
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found the prisoner not guilty.” Upon reference to a
copy of this trial published by the author,® it will
appear that a presumption in the prisoner’s favour
was relied upon, that, in order to administer the
deadly dose, he must have opened three doors with-
out noise, and passed through the sleeping-room of a
fellow-resident (the shopman of his master) in order
to get at the apartments of the deceased.

In the trial of Donellan for the murder of Sir
Theodosius Boughton, it was considered to afford a
strong presumption of guilt, that Donellan took
pains to rinse the bottle which, it was alleged, con-
tained the laurel-water poison with the administer-
ing of which he was charged. The evidence upon
which subject was as follows :—Lady Boughton, the
mother of the deceased, having deposed to having
found her son with his eyes fixed upwards, his teeth
clenched, and froth running out of each corner of
the mouth, is asked,

¢. What did you do upon that?

A. I ran down stairs, and told the servant to
take the first horse he could get, and go immedi-
ately for Mr. Powell.

(). Was any other person sent for ?—No.

). When did you first see Mr. Donellan after
that?

A. I saw him in less than five minutes; he eame

# See Amos’s Lectures on Medical Jurisprudence.—Medical
Glazette, vol. viil., p. HT8.
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up to the bed-chamber where my son was, and
asked me, *“ What do you want?” I said “ I wanted
to inform him what a terrible thing had happened ;
that it was an unaccountable thing in the doctor to
send for such a medicine—if it had been taken by
a dog it would have killed him; and I did not
think my son would live.” He asked me “in what
manner Sir Theodosius was taken:;” and I told
him. Then he asked me where the physic bottle
was? I showed him the two draughts. He then
took up one of the bottles, and said, *is this it?”
“Yes,” said I. He took it up, poured some water
out of the water-bottle, which was just by, into the
phial, shook it, and then emptied it out into some
dirty water which was in a wash-hand bason.

). Did you make any observation upon that con-
duct ?

A. After he had thrown the contents of the first
bottle into the wash-hand bason of dirty water, I
observed “that he ought not to do that.”” I said
“What are you at? you should not meddle with
the bottle.” Upon that he snatched up the other
bottle, and poured water into it, and shook it; then
he put his finger to it, and tasted it. I said,
“What are you about? you ought not to meddle
with the bottles.” Upon which he said, “I did it
to taste it.”

). Had he tasted the first bottle ?

A. No.
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@. Did you mention to the coroner’s jury, in
your account there, the circumstance of the pri-
soner’s washing the bottle ?

A. T did.

. When you returned home to Lawford-ITall,
had you any conversation with Mr. Donellan re-
specting that eircumstance ?

A. He said to his wife, before me, “that I had
no occasion to have told of the circumstance of his
washing the bottle; I was only to answer such
questions as were put to me, and that question had
not been asked me.”

And with regard to Donellan’s demeanour at the
coroner’s inquest, when Lady Boughton was giving
an account to the coroner of the rinsing of the
bottles, William Crofts deposed—

). Did you attend at the taking the coroner’s
inquisition, at Newbold, upon the body of Sir
Theodosius Boughton ?

A. 1 did.

(). You were, I believe, one of the jury?

A. 1 was.

). Lady Boughton was examined upon that oe-
casion ?

A. Yes, she was.

(). Did you, during Lady Boughton’s examination,
observe any particular behaviour in Captain Donel-
lan; if you did, give an account of it?

A. When Lady Boughton said, “Captain Donel-
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lan rinsed the bottles,” I saw Captain Donellan
catch her by the gown and give her a twitch.

The following case is related in the fifth volume
of the * Causes Célebres.”

“ Voici un autre fait, dont j'ignore I'époque, et
qui m'a été transmis par la tradition. Avant quon
eut rebati cette longue sunite de maisons qui bordent
la place Saint Michel & Paris, en face de la rue
Sainte Hyacinthe, une marchande veuve et agée
occupoit, au méme endroit, une petite boutique,
avec une arriere-boutique ou elle couchoit. Elle
passoit dans le quartier pour avoir beaucoup d’ar-
gent amassé. Un seul garcon composoit, depuis
longtems, tout son domestique. Il eouchoit & un
quatriéme étage, dont lescalier n’avoit point de
communication avee habitation de sa maitresse: il
¢toit obligé, pour s’y rendre, de sortir dans la rue;
et lorsqu’il s'alloit coucher, il fermoit la porte ex-
térieure de la boutique, et emportoit la clef, dont il
¢toit seul depositaire. On voit un matin la porte
ouverte plutot qu'a Pordinaire, sans qu'on remarquat
aucun mouvement qui annoncat que la marchande
ou son garcon fussent levés. Cette inaction donne
de Tinquiétude aux voisins. Cependant on ne re-
marque aucune fracture a la porte; mais on trouve
un couteau ensanglanté, jett€é an milieu de la bou-
tique, et la marchande assassinée dans son lit a
coups de couteau. Le cadavre tenoit dans une
main une poignée de cheveux, et dans I'autre une
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cravate. Auprés du lit étoit un coffre, qui avoit été
foreé. On saisit le garcon de boutique: il se trouve
que le couteau lui appartient. La ecravate que
tenoit la marchande étoit 4 lui. On compare ses
cheveux avee ceux qui ¢toient dans l'autre main,
ils se trouvent les mémes. Enfin, la clef de la
boutique étoit dans sa chambre ; lui seul avoit pu,
moyennant cette clef, entrer chez la marchande,
sans fracture. D’aprés des indices ainsi cumulés et
si concluants, on lui fait subir la question; i/ avoue,
—il est rompu. Peu de tems aprés, on arréte un
garcon marchand de vin, pour je ne scais quel
autre delit : il deelare, par son testament de i]]ﬂrt,
que lui seul est coupable de I'assassinat commis 2 la
place Saint Michel. La cabaret ou il servoit étoit
attenant & la demeure de la marchande égorgée.
Il étoit familiérement lié¢ avee le garcon de houtique
de cette marchande ; c’étoit lui qui mettoit ordin-
airement ses cheveux en queue; quand il le peign-
oit, il avoit soin de ramasser ceux que le peigne
detachoit, et dont il avoit, peu-i-peu, formé la
poignée qui sétoit trouvée dans la main du ecada-
vre. Il ne lui avoit pas été difficile de se procurer
une des cravates et le couteau de son camarade, et
de prendre, avee de la cire, lempreinte de la clef de
la boutique, pour en fabriquer une fausse.”

The following cases tend to show the judicial
mistakes sometimes made with regard to direct
testimony.
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At a trial in which the Author was counsel, a
man was indicted for burglary, accompanied with
great violence and cruelty, and the prisoner’s person
was identified by the woman whose house was robbed,
and who deseribed particularly the clothes he had
on. DBeing told that the prisoner’s life depended
on the evidence she was giving as to his identity,
the witness turned towards the bar, and having
surveyed the prisoner very deliberately for several
minutes, said, “ That is certainly the man.” On
this one of the principal officers of the Birmingham
police said, that he thought she was mistaken,
and that she had been deceived by the appearance
of another prisoner, upon whom sentence of death
had been passed the day before for a different
burglary, and that he was led to think so, as
well from the strong resemblance between the
two persons, as from the circumstance that the
dress the woman deseribed was precisely the dress
of the other man. The other man was then pro-
duced in Court by order of Baron Garrow, when
the resemblance appeared very remarkable, and
the witness herself expressed doubts as to which
man had robbed her. An acquittal consequently
followed, though at one period of the irial no
person in Court thought that there was the slightest
chance of the prisoner escaping being executed.

The following case is related in Burnett’s Trea-
tise on the Criminal Law of Scotland.
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A girl whose chest had been broken open, and
whose clothes had been carried off, swore to the only
article found in the prisoner’s possession, and pro-
duced, viz., a white gown, as being her property.
She had previously desecribed the color, quality,
and fashion of the gown, and they all seemed to
correspond with the article produced. The house-
breaking being clearly proved, and the goods, as it
was thought, distinctly traced, the proof was about
to be closed for the prosecutor, when it occurred to
one of the Jury to desire the girl to put on the
gown. This appeared rather a whimsical proposal,
but was agreed to by the Court, when to the sur-
prise of every one present, it turned out that the
gown which the girl had sworn was hers, which cor-
responded with her deseription, and which she said
she had used only a short time before, would not fit
her person. She then examined it more minutely,
and, at length, said, it was not her gown, though it
very much resembled it. The prisoner was acquitted,
and it turned out, afterwards, that the gown pro-
duced belonged to another woman, whose house
had been broken into about the same period, by
the same person, but of which no evidence had at
that time been obtained*,

* Any reader wishing to pursue this inquiry will find several
curious particulars in Howell's State Trials, vol. xxviii. Trial
of Byrne, vol. xix; trial of Stewart, vol. xvi., p. 650, vol. xvii.,

p. 1430, vol. xviii., p. 1220 ; Gentleman’s Magazine for October,
1772 ; Gent. Mag. for 1754, p. 404, for 1749, pp. 139, 185, 201,
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In the case of Elizabeth Canning, thirty-six
witnesses spoke to the identity of a gypsey woman
of the name of Squires, and fraced her all the way
from Dorsetshire to London; whilst twenty-seven
spoke to seeing her nearly every day during the
same time, in the immediate neighbourhood of
Enfield, ten miles from London: and yet she was
so remarkable a woman, that it was said of her,
God Almighty had not ereated her likeness.

At the trial of the Earl of Somerset, his burning
of his answers to Lord Northampton’s letters is
an auxiliary fact on which a cogent presumption
may be built of his participation in the principal
fact, the poisoning of Sir T. Overbury.

The destruction and fabrication of evidence have
usually been considered to warrant an inference
of guilty consciousness. The kidnapping of the
heir, in the Anglesea case, and the fabrication of
the letters of a physician relative to a supposed
birth, in the Douglas Peerage case, were strongly
relied upon as affording presumptions to the pre-
judice of the parties to whom these acts were
imputed.

In Lord Melville’s case, Sir Samuel Romilly thus

for 1751, pp. 377, 378; case of Jane Perry, in Howell’s Medulla,
p- 232; Harl, Misc., vol. vii., p. 86; the Author’s Lectures,
in the Legal Examiner, on the alihis adduced upon the Notting-
ham Special Commission ; and on Personal Identity, in vol. viii.
of the Medical Gazette. Nine remarkable cases of circumstan-
tial evidence detailed in Chambers’s Miscellany, vol. iv.
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expresses the relevancy and force of presumptions
of this nature. After commenting on the circum-
stance that Lord Melville had deliberately de-
stroyed some vouchers of importance, Sir Samuel
Romilly cites the various civil cases regarding in-
ferences drawn from the destruction of evidence,
and he then proceeds: “I have hitherto only
stated to your Lordships eivil cases; but, my
Lords, I am sure that no case occurs of any person
convicted of an offence upon circumstantial evi-
dence, in which the Court does not act upon pre-
sumptions exactly of the same kind. I will put a
case to your Lordships; I do not know exactly
whether it has occurred, but it may have occurred;
and that the decision would be such as that which
I am about to state to your Lordships, 1 think
there can be no doubt. I would suppose that a
man were indicted for the murder of another, and
that there were no evidence against him but that
which is called circumstantial evidence, that is,
evidence of conduct or of ecircumstances, which
cannot be accounted for upon any hypothesis but
that of the party being guilty. I will suppose a
case of that kind, and then I will ask your Lord-
ships, if evidence were to be produced that the
person had destroyed the clothes which he wore
upon the day on which the man was murdered,
whether a jury would not be directed to presume,
or whether a jury would not presume, that the
clothes so destroyed had been stained with the
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blood of the man that was murdered, and that
they had been destroyed only for the purpose of
suppressing that evidence? If a jury would not
be expressly directed to presume guilt from this, I
would ask, whether the party’s having destroyed the
clothes he wore upon the day on which the man
was murdered, would not be considered as most
material evidence in such a case.”

On the other hand, reference may be made to
a chapter in Mr. Bentham’s Rationale of Judicial
Evidence, in which he treats on “The Suppression
or Fabrication of Evidence as affording proof of
delinqueney.” In this chapter he makes valuable
sugoestions concerning what he calls “infirma-
tive counter-probabilities that weaken presump-
tions of eriminality.” In drawing an inference of
guilt in any case, it is important to inquire whe-
ther any infirmative counter-probabilities can be
suggested? and, if any, what weight is due to
them respectively ?

If the Earl of Somerset did burn the papers,
and, according to the printed report, he acknow-
ledges it, he might, nevertheless, have done so
because they contained matter relative to an in-
tricue with Spain, in which Northampton and
Somerset were suspected to be implicated; or he
might have been actuated by injudicious fears,
lest expressions inimical to Overbury, though not
indicating any design of murdering him, might
afterwards be made a handle of. Itis an important
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counter-probability of an infirmative character,
that the Earl of Somerset’s letters had, after Lord
Northampton’s death, passed through the hands of
the Lord Treasurer and of Sir R. Cotton, neither
of whom were questioned whether they saw their
contents, or, if questioned, their answers were
suppressed.

Besides presumptions which peers or jurymen
may draw by their own reasoning, there are cer-
tain presumptions of law. They have, for the
most part, been taken out of the province of juries
by the gradual encroachments of judges. In the
present day, presumptions of law chiefly consist of
rules of great practical convenience in the business
of courts. They were anciently more numerous,
and were liable to many objections on account of
their injustice and inexpediency. Several ancient
presumptions of law have been gradually abolished
by the same power which created them, viz., the
judges; as, for example, the presumption of legi-
timacy from a husband of an adultress residing
within the four seas of England. Other legal pre-
sumptions have been transferred to the statute law,
as recently a long catalogue of them relative to
the effect of twenty years’ enjoyment of property.

Mr. Bentham considers that most presumptions
of law have been established in consequence *of
an imperfect body of circumstantial evidence
being set down as conclusive, for want of due
attention to supposable infirmative faects,” and he
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endeavours to show that, in some instances of legal
presumptions, if the exculpative suppositions be
compared with those that are criminative, the pro-
babilities are two to one against the conclusion of
law. It may be observed, however, that presump-
tions of law have been sometimes passed with a
view to conveniency of business, by adopting an
ordinary probability for primd facie proof; some-
times for the sake of certainty, in matters where
it 18 desirable to avoid litigation, and where it is
difficult to arrive at a satisfactory conclusion by
evidence ; and, sometimes, it is to be feared, that
anciently, presumptions of law were passed by
Judges, with a view to insure the convictions of
persons whom Juries might be apt to aequit.

Foreign Codes contain many more presump-
tions of law than those recognized by the English
Courts. Thus the long inquiry which engaged the
attention of the House of Lords, whether Lady
Gardiner could have been with child by TLord
Gardiner, from the 30th of January, 1802, till the
8th of December, would have been cut short by
the presumptions of law contained in the Code
Napoleon; and the Frederican Code.

In like manner, where the title to an estate
depended on the survivorship of General Stanwix
or his daughter, who were both lost in a vessel from
which no person escaped; or where a title to dower
claimed by the widow of a person hanged from the
same cart with his mother depended on the sur-
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vivorship of the husband, English Courts of Justice
have experienced much perplexity*. And if ques-
tions could often arise, in our Courts, like that
which oceurred in France, of the survivorship of
three persons, viz., a father and son killed at the
battle of Dunes, near Dunkirk, in 1658, and on a
same day and hour a daughter and sister becoming
civilly dead by taking the veil, we might wish that,
as in several foreign countries, presumptions of
law had been framed in England to settle disputed
questions of survivorship.

The Earl of Somerset received great prejudice
at his trial in consequence of presumptions of
law which have been since repudiated by the
Courts as incompatible with justice. Sir Franeis
Bacon, in his opening speech, tells the Peers,
“That which your Lordships are to try, is not the
act of empoisonment, for that is done to your
hands;—all the world by law is concluded to say
that Overbury was poisoned by Weston.” In
this way, the part of the case against the Harl of
Somerset, which regarded the poisoning of Sir T.
Overbury, was to be established by an incontro-
vertible presumption of law, founded on the record
of Weston’s conviction. BSuch a position seems
contrary to the first principles of justice, and is at
variance with the rules of evidence established at
the present day, regarding the admissibility of

* See the anthor’s Lectures on Survivorship, vol. viii., Medieal
Gazette.
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proof by means of verdicts and judgments. These
rules do not allow persons to be thus prejudiced by
legal proceedings to which they have been no
parties®.

The Earl of Somerset might justly have an-
swered Sir F. Bacon thus :— If I had been allowed
to take a part in Weston’s trial, I would have
asked questions of the witnesses, and I would have
made such observations on their eredibility, and on
the inferences to be drawn from their testimony, as
might have induced the Jury to find that Weston
had not murdered Overbury. Am I to suffer from
Weston’s negleet or incapacity to defend himself?
are the Peers who try me to be biassed by the
opinion of a Jury upon a different case from that
which I am now able to present, and which I would
have presented on Weston’s trial, had I been per-
mitted to come forward on that occasion, instead
of being confined in prison, and kept in entire
ignorance of that transaction ?”

* The first case in which much consideration was given to the
principles on which verdicts or judgments ought to be received
or rejected as evidence in subsequent judicial proceedings, was
the trial of the Duchess of Kingston, in the reign of George the
Third, for bigamy, in which it was attempted on the part of the
prisoner, to prove the nullity of her first marriage by the pro-
duetion of a sentence in a suit of jactitation of marriage, accord-
ing to which that marriage had been treated as invalid. Howell's
St. Tr. The proof of the fact of a conviction is not at this day
admissible evidence of the guilt of the conviet against any other
person charged with being connected with him in erime, Tt is
res enter alios acta.  R. v. Turner, Moody’s Crown Cases, p. 348.

T
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Serjeant Montague carried this doctrine of pre-
sumptions of law founded on verdicts of Juries
further than Sir F. Bacon; for he says, “Four
Juries have found this white powder was poison,
and of this poison Sir T. Overbury died.” This is
the same Serjeant Montague who told the Peers
that upon an indictment stating particular poisons,
the accused might be found guilty of causing death
by any other poison, though not specified. And
yet he here lays down the law, that Weston’s in-
dictment might be used, on four different occasions,
to prove that Sir T. Overbury died from Rosealgar,
or from arsenie, or from mercury in tarts, or from
mercury in a clyster; although Weston’s Jury
might have disbelieved that any of these poisons
had been administered, and nevertheless might
have found the verdict they did. The four Juries
found merely that Sir T. Overbury died of some
kind of poison, but it could no more be inferred
from their verdicts that this was white arsenic ad-
ministered three months before Sir T. Overbury’s
death, according to averments contained in the
four indictments, than that it was any other kind of
poison to be found in the pages of the phar-
macopeia.

Another example of the way in which state
prisoners were at this period borne down by pre-
sumptions of law, occurred at Sir W. Raleigh’s trial.
Sir E. Coke there lays it down, that “the law pre-
sumes a man will not accuse himself to accuse
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another.” And, Serjeant Philips, at the same
trial, quotes, in Latin, another presumption of law,
which is by no means universally true as a pre-
sumption of fact, that a person in expectation of
death is always to be implicitly believed: “nemo
moriturus presumitur mentiri,”  Sir E. Coke’s
position amounts to this, that an accomplice is a
witness superior to all exception; whereas, in the
present day, it is not usual for Courts to rely on
the evidence of accomplices, unless their testimony
is confirmed in some material matter, by other
proof,

The testimony delivered at the Earl of Somerset’s
trial, chiefly consists of hearsay evidence. Some
explanation, therefore, of the nature of this kind
of evidence, upon which subject there is much
mis-apprehension, as well as some notice of the
objections to its admission, seems requisite in this
place.

First, then, hearsay evidence includes evidence
of what persons have written, as well as what they
have been heard to say. Thus the testimony of
Dayvis concerning the contents of those letters of
Overbury, which had never been seen by the Earl
of Somerset, were equally of the nature of hearsay,
as what the same witness related concerning Over-
bury’s having stated that the Earl dissuaded him
from accepting the post of Ambassador.

Secondly, what a person has said or written, may
be in the nature of an acf material to the subject ot

T 2
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inquiry; in which case, it is not, legally speaking,
hearsay evidence. The speech or writing is not
proved for the purpose of establishing that any
statement contained in them is true; nor is credit
given to any relation made by an absent party.
Thus the Countess of Somerset’s persuasions to Sir
D. Woodes to assassinate Overbury, and her letter
to the Lieutenant of the Tower, giving directions
about the poisoned tarts, (with the exception of a
single passage in it, which will be presently noticed,)
were in the nature of acts done, or of contempora-
neous explanations of acts by the party doing thems
in which the veracity of the Countess as a narrator
of bye-gone facts was not in question.*

It is to be observed, however, that although
what has been spoken by a person may, under the
circumstances adverted to, not be in the nature of
hearsay evidence, yet it is so capable of wilful mis-
representation, and so liable to innocent mistake,
and may be so varied in consequence of forgetful-
ness, as that proof of it ought to be received with
the utmost caution. This caution is necessary in
estimating oral evidence on every occasion. Sir

* For the same reason, the reading of the Countess’s letter
does not seem an infringement of the rule which excludes the
testimony of a wife from being used against her husband. This
point was much canvassed on Sir J. Fenwick’s trial in the reign
of William the Third, with regard to Lady Fenwick having
withdrawn o witness of the name of Goodman from giving evi-
dence against her husband, what she said not being in the nature
of a narrative, but of an act done. Howell’s St. Tr, vol. xiii.
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M. Foster observes of “treasonable words,” that
“they are always liable to great misconstruction
from the ignorance or inattention of the hearers,
and too often from a motive truly criminal®*.” It
will be thought by persons conversant with Courts
of Justice, that children give more accurate testi-
mony, in many instances, than grown persons. To
them it is matter of interest to pay particular
attention to the precise words which people utter
in their presence. They are usually passive reci-
pients of other persons, ideas and expressions,
whereas a grown person, when he hears a state-
ment, is apt to content himself with the substance
of it, and to modify it in his own mind; and may
be afterwards unable to trace back his ideas to
their original impressions.

Where statements proved to have been spoken
or written are in the nature of a relation of some-
thing which it is the object of evidence to esta-
blish, the objections to their admissibility are the
following : First, The speaker or writer should him-
self be produced, in order that he may be interro-

* The author has before him the depositions of two unexcep-
tionable witnesses, taken by him as a magistrate, on the day of
writing the text, with regard to the charge of arson, at Lily, in
Hertfordshire, where a person was accused of burning his own
house in spite for being distrained upon. One of the witnesses
gpeaks positively to hearing the accused say, “I've done the
blasted rogues this time.” The other as positively asserts that
the words were, “ The bloody rogues are done this time, I think.”

Both the witnesses were produced on the part of the prosecution,
and had their feelings enlisted on that side.
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gated as to his means of information, and other
circumstances affecting the eredibility of his nar-
rative, and that his deportment under eross-exami-
nation in open Court may be observed. And,
secondly, what was said or written, not being deli-
vered under the religious and penal guarantees of
an oath, nor according to the solemnities of a
Court of Justice, it cannot be entitled to weight
in a judicial investigation.

In estimating the validity of these objections,
we must take into consideration the motives for
falsifying judicial evidence, and the very limited
means for detecting such falsehood at the moment
by those tribunals to which the constitution en-
trusts the determination of questions of fact.
Regard must also be had to the education of per-
sons of whom those tribunals are ordinarily com-
posed, and for the shortness of time allowed them
for estimating the weight of evidence. It must be
considered that hearsay evidence will often tend to
an indefinite extent, will produce a multitude of
collateral questions, and will always require very
nice discrimination in those who are to decide
upon it.

It is remarkable that Sir F. Bacon, not only at
the trial of the Earl of Somerset, but also in a
letter to the King, lays particular stress on the
statement of a witness of the name of Simcox,
that Weston fold him that the Earl of Somerset
told Weston, that “if Sir T. Overbury came out
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of prison one of the two must die.” Is it to be
supposed that Sir F. Bacon really thought that
such a hearsay statement as this ought to be pre-
sented as a leading feature of a public accusation,
and be pressed, without comment, on the con-
sciences of the Peers, or did he wish to delude
them, or to afford them a pretext for condemning
a political opponent ?

This Simeox did not present himself to the
Court as entitled to eredit in point of character.
He represented himself as “an ancient and fami-
liar friend of Weston,” who had been hanged for
murder. He was allowed to depose to another
fact that was very important if true, but which also
depended on the hearsay of Weston, viz., that
Weston fold him that he had received gold from
the Earl of Somerset. It is material to observe
that of the various matters which Simcox deposed
that he had heard from Weston, Weston, in his
numerous and circumstantial examinations, does
not give the slightest confirmation.

One expression in the Countess’s letter to the
Lieutenant of the Tower is of the hearsay charac-
ter we are now considering, viz., “1 was bid to,
&e.” It is by no means clear that the Countess
meant by the expression the Earl of Somerset, to
whom she was not married at the time the letter
was written. But supposing the Countess had
stated “ Lord Rochester bid me,” would the evi-
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dence have amounted to more than this, that she
had made a relation of what the Earl of Somerset
had said, but under none of those sanctions which
guarantee the credibility of testimony delivered in
Courts of Justice.

The following examination of Franklin is a fla-
orant specimen of the worst kind of hearsay evi-
dence. His confession was read, in which it was
stated that, “In a letter which my Lady fold him
was sent her from her Lord, there were these
words, ‘he wondered things were not yet des-
patched,” and that one day the Countess told him
she had that day received a letter from Lord Ro-
chester, < that if Weston did not presently despateh,
Sir T. Overbury would be out.””” In this statement
we are called upon to believe, first, that Franklin’s
alleged confession was a true relation of what
he had said; secondly, that he had spoken truly
of what the Countess had said; and thirdly, that
the Countess had faithfully related to Franklin
the contents of a letter written by the Earl.
None of these statements were made in a Court
of Justice or under the sanction of an oath, nor
were any of the narrators confronted with the
prisoner: moreover, two of these persons on whose
credibility the above statements rested, had been
executed for murder.

To point out all the matters attempted to be
proved by hearsay evidence would be to repeat
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the greater part of the trial*. But it may be
observed that the depositions and confessions
which are the subject of the foregoing remarks
were themselves of a hearsay character. This
objection is independent of that which applies
to the contents of those depositions and confes-
sions referring to statements made by other
persons not confronted with the prisoner whose
life was to depend on the narratives of their
narratives.

Sir F. Bacon, indeed, at the commencement
of the Earl of Somerset’s trial, says, “Those
examinations that have been taken on oath shall
be read; and the witnesses also I have caused
to be here, that they may be sworn, and to justify
and deny what they hear read, and to diminish
and add to their examinations: and besides that,
my Lord of Somerset, and you my Lords, the
Peers, may ask them what further questions you
please.” DBut when the Earl of Somerset says, “1
could wish that Sir R. Cotton (whose examination
had been read,) were here to clear many things
which now be obscure,” he is answered, “If he
were here, he could not be sworn for reason of

* See other parts of Simcox’s evidence. Franklin's hearsay
evidence of white arsenic being sent to the Tower, and the
Countess’s deelaration to him of her motives for poisoning Over-
bury. Sir D. Digges’s statement of what Sir R. Mansell told
him was contained in a letter, Davis’s account of what Weston
told him had been the effects of the white arsenic ; Weston's
conversations with the Countess, &e.
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State, being held for a delinquent.” Besides
the testimony being chiefly of a hearsay character,
the prisoner would be solicitous to interrogate the
persons whose words or letters were quoted, rather
than those who only professed to relate what
others had said or written, and who disclaimed any
knowledge of their own upon the subjects referred
to in the discourses or letters.

But the illusory nature of the boon held forth
by Sir F. Bacon will appear in the most striking
manner, when it is considered that the confessions
of Franklin, Weston, and Sir G. Helwysse con-
tained the most eriminating portion of the evi-
dence adduced against the Earl of Somerset, and
these persons had all been hanged before the
trial.

The unrestricted manner in which hearsay evi-
dence was formerly admitted upon trials, of itself
goes far to destroy all confidence in the decisions
of ancient tribunals. A few examples will suffice
to show the nature of hearsay evidence, which, for
the most part, is as unsatisfactory to the philoso-
pher in his study, as it is mischievous in Courts of
Justice.

On Sir W. Raleigh’s trial, a witness, of the name
of Dyer, deposed as follows :—* 1 came to a mer-
chant’s house in Lisbon, to see a boy that I had
there ; there came a gentleman into the house,
and, inquiring what countryman I was, I said an
Englishman ; whereupon he asked me if the King
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was crowned? and I answered, No, but that I
hoped he should be so shortly. Nay, said he, he
shall never be crowned; for Don Raleigh and Don
Cobham will cut his throat, ere that day come.”

Raleigh. What infer you upon this?

Sir E. Coke. 'That your treason hath wings.

In like manner, at the same trial, a witness of
the name of Copley deposes, that “ Watson told
me that a special person fold him that Aremberg
offered to him 1000 crowns, and that Brook said
that the story in Scotland came out of Raleigh’s
head.”

So a witness, at the trial of Lord Stafford for
the Popish Plot, says, “1 went to one Mr. Sin-
gleton, a priest, and he told me, that he would
make no more to stab forty parliament men, than
eat his dinner, which he was doing at that very
time.” Another witness, at the same trial, being
asked about the assistance given by the Pope for
the carrying on of the Popish Plot, says, “I heard
the Pope had out of his revenue promised several
sums of money for the carrying on of the plot,
and particularly that he would assist the poor
distressed Irish with both men and money, and
there should not be anything wanting on his
part.”

Lord Stafford. 1 desire to ask him what sums
of money did the Pope contribute ?

Dugdale. 1 have heard of several sums in
general,
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Lord Stafford. Did you hear of any sum
certain ?

Dugdale. 1 do not know, but I think I heard
sometimes of 10,0001., or some such sum.”

At the trial of Hulet, the regicide, Colonel
Nelson deposed as follows :—“ Upon a discourse
with Colonel Axtell, about six years since, in many
other discourses, we fell to discourse about the
late King. I, supposing that he had been ac-
quainted with that affair, desired him to tell me
the names of those two persons disguised upon the
scaffold. He told me I knew the persons as well
as himself; saith he, they have been upon service
with you many a time. Pray, Sir, said I, let me
know their names? Truly, said he, we would not
employ persons of low spirits that we did not
know, and therefore we picked upon two stout
fellows. Who were those? said I. It was Walker
and Hulet; they were both serjeants in Kent
when you were there, and stout men. Who gave
the blow? said I. Saith he, poor Walker, and
Hulet took up the head. Pray, said I, what
reward had they? I am not certain whether they
had thirty pounds a-piece, or thirty pounds between
them. -

Hulet. Pray let Mr. Axtell speak to this, he
is hard by.” Notwithstanding Axtell was “hard
by,” and a state prisoner, it was not permitted to
Hulet to interrogate him about a conversation put
into his mouth, and which was to send the prisoner



HEARSAY EVIDENCE. 285

at the bar to the gallows. It is remarkable that
the next witness, Colonel Tomlinson, gave evidence
that he was told by Colonel Pretty, then in Ireland,
that Hulet struck the blow. On the other hand,
several witnesses deposed that Gregory Brandon
(the predecessor of Jack Ketch) then deceased,
acknowledged to them that it was he who cut off
King Charles’s head.

A striking illustration of the uncertainty of
hearsay testimony in which two witnesses say that
they knew the same identical facts by hearsay, the
one of the other, occurs at the trial of Algernon
Sidney. The circumstance is mentioned by Bishop
Burnet, in his History.

West deposed at Algernon Sidney’s trial as follows:—

My, North. Give an account of what you know of the
plot.

West. Colonel Rumsey, about Christmas, said there
were some Lords and gentlemen intended to make an in-
surrection ; the persons were the Duke of Monmouth, my
Lord Essex, my Lord Howard, my Lord Russell, the pri-
soner at the bar, and Mr. Hampden. After some time he
told me they had altered their measures ; and were resolved
not to venture upon an insurrection in England till they
had a concurrency in Scotland. Afterwards, I was not
privy to anything else, but what I had the report of from
Mr. Nelthrop and Mr. Ferguson ; Mr. Nelthrop fold me
the prisoner said.

Sidney. My Lord, I am very unwilling to interrupt the
gentleman —

Lord C.J. You must not interrupt the witness. Go
on, Sir.
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Afterwards, at the same trial, Colonel Rumsey deposed
as follows :

Mr. West told me that there was a council, which were
the Duke of Monmouth, my Lord Essex, my Lord Howard,
Col. Sidney, Mr. Hampden, and my Lord Russell, there
were six.

Lord C. J. What did he tell you of the six ?

Rumsey. He told me they were managing a business in
Scotland.

Lord C. J. A business, pray speak plain.

Rumsey. For the insurrection.

Lord C. J. Say so then, we know nothing of the busi-
ness you were about.

Rumnsey. Mr. West had that discourse with my Lord
Howard; I never had; he is more fit to speak to that
than me.

It 1s difficult to conceive how Peers, Juries, the
public, the Judges themselves should not have been
moved by the earnest supplications of accused per-
sons, that the witnesses whose testimony affected
their lives might be confronted with them. Thus
the Duke of Norfolk, in the reign of Queen Eliza-
beth, says, at his trial, “I pray you let the wit-
nesses be brought face to face to me. 1 have
often required it: and the law, I trust, is so.” To
which he is answered, ¢ The law was so for a time,
but since the law hath been found too hard and
dangerous for the peace, and it hath been re-
pealed.”

Sir W. Raleigh, upon Lord Cobham’s examina-
tion being read, which was the principal evidence
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adduced against him, says, “I beseech you, my
Lords, let Cobham be sent for, charge him on his
soul, on his allegiance to the King, if he affirm it,
I am guilty.”

Raleigh. 'The common trial of England is by a
jury and witnesses.

Ld. Ch. J. No: by examination.

Raleigh. When the accuser is not to be had
conveniently, I agree with you, but here my
accuser may. He is alive, and in the house.

Ld. Ch. J. There must not such a gap be
opened for the destruction of the King, as there
would be, if we were to grant this. You plead
hard for yourself, but the laws plead as hard for
the King.

Chief Justice Popham, in passing sentence on
Sir W. Raleigh, mentions a reason for refusing
permission that Lord Cobham might be brought into
Court, which, he says, did not occur to him when the
request was made. “It now comes into my mind
why you may not have your accuser come face to
face. For such an one is easily brought to retract
when he seeth there is no hope of his own life. It
is dangerous that any parties should have access to
a conference with one another; when they see
themselves must die, they will think it best to have
their fellow live, that he may commit the like trea-
son again, and so in some sort seek revenge.”

Shakspeare, writing only a few years before the
Earl of Somerset’s trial, in his play of Henry VIIL.,
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intimates that the popular feeling sympathized
with prisoners who desired their accusers to be
confronted with them.

The great Duke
Came to the bar; where to his acensations
He pleaded still, not guilty, and alleg’d
Many sharp reasons to defeat the law :
The King's attorney, on the contrary,
Urged on the examinations, proofs, confessions
Of divers witnesses ; which the Duke desir'd
To him brought, vivi voce, face to face.

The practice of reading the depositions of absent
witnesses disappeared during the Commonwealth,
and was not revived after the Restoration, even at
the revengeful trials of the regicides, or the sangui-
nary persecutions of the popish plot. The verdict
of the jury which acquitted Lilburne, is said, by
Clarendon, to have occasioned more regret to
Cromwell, than “the loss of a battle,” and yet all
the witnesses produced at the trial were sworn and
examined in open court®.

Burke, in his “ Letter to a Member of the
National Assembly,” observes, that “ Cromwell well

* A medal struck on the oceasion of Lilburn’s acquittal con-
tains the names of his jury, with a motto “saved by the power
of the Lord and the integrity of His jury, who are judges of law
as well as of fact.” In reference to this acquittal, Sir J. Macin-
tosh addresses the Jury on Peltier’s trial: “If any modern tyrant
were, in the drunkenness of his insolence to hope to overawe an
English Jury, I trust and believe that they wonld tell him,
¢ Our ancestors braved the bayonets of Cromwell, we bid defiance
to yours."”  Contempst Catiline gladios, non pertimescam {uos.
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knew how to separate the institutions expedient to
his usurpation from the administration of the public
justice of the country; and that, accordingly, he
cought out with great solicitude and selection, and
even from the party most opposite to his designs,
men of weight and decision of character, men
unstained with the violence of the times, and with
“hands not fouled with confiscation and sacrilege.”
Is this country then indebted to Cromwell, and
the judicial functionaries of his choice, such as
Hale, Windham, Whitelocke, Rolle, and Atkins, for
effecting important reforms in the administration
of criminal justice, indispensable for the vindication
of Innocence? Or rather, should we not aseribe
these reforms to the love of truth, the sentiment of
impartiality, the feelings of sympathy for the op-
pressed, which are implanted in the human heart?
For a period these dictates of nature were silenced
and suppressed and outraged, through the excessive
power of the Tudor and Stuart princes. The con-
vulsions of a national revolution followed; which
were, indeed, only the effects of a vis medicatrir,
required for casting off’ political distempers of long
continuance and great malignity. Among the
proofs of a natural tendency of human affairs to
reform, though sometimes unavoidably by violent
means, inveterate deviations from the cause of
truth, and justice, and humanity, may be cited, the
improvements in English judicial proceedings,
effected during the Commonwealth. Among these
U
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one of the most important is that of an accused
person being entitled to have his accusers brought
before him face to face.

Objections of a similar nature to those which
apply to hearsay evidence, are applicable also to
that which is secondary. Secondary evidence is
that of the contents of written papers, (not neces-
sarily, as in hearsay, of a narrative tenor,) which
are not produced, and of which the non-production
1s not satisfactorily accounted for. This kind of
evidence is excluded on the principles, first, that,
unless there was an intention to deceive, the ori-
ginal evidence would be produced; and, secondly,
without presuming a fraudulent intention, that
much risk of error is avoided by drawing truth
from its fountain-head*.

Sir Gervase Helwysse’s fate was sealed by a
statement in the confession of Franklin, regarding
a passage in a letter said to have been written by
Franklin to the Countess of Somerset. No inquiry
appears to have been made after the original letter.
In like manner much reliance was placed on what
Franklin said that the Countess had read to him
from a letter of the Earl, which he had written to

# This subject was very much considered upon the Queen’s
trial. Among other rulings, it was held, that it is not allowable
on eross-examination to represent the contents of a letter, and
then to ask a witness whether he wrote a letter to any person
with such contents? And even if a witness acknowledge a letter
to be his handwriting, he cannot be questioned as to its contents,
but the whole letter must be read in evidence.
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her before their marriage. There was no evidence
of the Earl having burnt this letter. The impor-
tant letter from the Countess to the Governor of
the Tower, about the poisoned tarts, does not
appear to have been proved by the handwriting, and
it is probable that only a copy was produced at the
trial. It is alsoleft obscure in what way the draft
of pardon, said to have been prepared by Sir R.
Cotton, was proved. In the two reports of the
trial the contents of the pardon are related differ-
ently; but neither report professes to give a ver-
batim copy of it. Great but ineffectual pains have
been taken in searching various repositories of
publie papers, for the original draft of pardon, and
letter of the Countess.

Lord Tenterden expressed himself in the following
terms on the subject of secondary evidence. 1
have always acted most strictly on the rule, that
what is in writing, shall only be proved by the
writing itself. My experience has taught me the
extreme danger of relying on the recollection of
witnesses, however honest, as to the contents of
written instruments.”

The State Trials afford excellent lessons for the
study of the rules of Evidence. For every devia-
tion from sound principles on this subject is illu-
strated by such enormous examples, as to expose,
by a kind of magnifying power, those evil conse-
quences which are faintly imagined in perusing

U 2
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abstract treatises. "The kind of testimony which
would engross the time of our tribunals, if se-
condary evidence were admissible, and which used
to perplex and mislead Peers and Jurymen in
former times, may be judged of by reading the
statements of the witnesses in the trials for the
Popish Plot.

The contents of a multitude of letters extending
over a long space of time, and said to have been
seen by the witnesses at Madrid, at Valladolid, at
Paris, at St. Omer, and various other parts of the
world are given from recollection with great appa-
rent particularity; the witnesses not having taken
a note of any part of the letters at the times of
reading, and not having read them for a number of
years; whilst not one of the supposed letters is
produced, nor a copy, nor even an extract. A few
specimens of the secondary evidence admitted on
the trials for the Popish Plot, will sufficiently
illustrate its very umsatisfactory and mischievous
qualities.

At Bir G. Wakeman's trial, the notorious Oates
deposed to having seen, but not in the possession
of the prisoner, a day-book, (the supposed original
of which had not been searched for in order to be
produced at the trial,) under a date which he said
he could not recollect, an entry of this nature,
touching a bribe to Sir G. Wakeman for poisoning
the King. “This day there was proposed £15,000
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to Bir G. Wakeman, and by him acecepted;” and,
he said, that there was written underneath this
entry, in Sir G. Wakeman’s handwriting :

“Received £5000 in part of this £15,000.

(Signed) GeorGE WAKEMAN,”

At Whitbread’s trial for the Popish Plot, Dug-
dale swore that he had intercepted many letters
from Papists for the introducing of Popery and
killing the King.

Lord Ch. J. How many letters have you inter-
cepted ?  Have you intercepted twenty ?

Dugdale. Yes, a hundred, my Lord.

At the trial of the Popish Lords, Oates deposed
that he saw patents under the seal of the Father
General of the Jesuits, appointing Lord Arundel
Lord High Chancellor of England, Lord Powys to
be Lord Treasurer, Lord Petrie to be Lieutenant-
General, Mr. Coleman to be Secretary of State;
and that in May, June, July, and August last, he
saw several letters signed Stafford, “whereby it
appeared that Lord Stafford was in a conspiracy
against His Majesty, and that he had transmitted
several sums of money to the Jesuits to carry on
the design.”

The trials for the Popish Plot may serve as a
salutary beacon to indicate the imbecility of human
reason and virtuous intentions, if the mind be
swayed by an excess of political or religious zeal:
this is apparent on observing the worthless kind
of evidence by dint of which innocent men were
hurried to the scaffold, at the instigation of some
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of the most wise and upright characters that adorn
our National history. Whilst in the progress made
in enlichtened principles of Jurisprudence, since
the days when hearsay and secondary evidence
were admitted without objection, we may recognize
a manifest accession of security for property, liberty,
and life in England.

According to the present praetice of Courts, the
proof of what a prisoner has confessed, is deemed
an exception to the rule which excludes hearsay
evidence. This exception is allowed on the prin-
ciple, that the improbability of a person accusing
himself untruly, is as strong a guarantee of credi-
bility as any oaths, examinations, or other tests.
The modern practice, however, requires that a con-
fession, in order to be receivable in evidence,
ought to have been made in the absence of any
inducement either of hope or of fear.

It has been thought, by some Jurists, that in-
stead of excluding confessions upon the ground of
the inducements under which they were made, it
would be expedient to leave it to Juries to consider
the effect of particular temptations of hope or fear,
in diminishing the eredit due to confessions in each
individual case. On the other hand, it may be
observed, that the circumstances of Jury trials are
not favourable to the exerecise of that nice diseri-
mination (even supposing the Jury to be capable of
it in a high degree,) which is required for making
deductions from the weight of positive testimony;
and, moreover, many objectionable courses in the
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treatment of prisoners, with a view to elicit con-
fessions from them, are checked by the existing
practice. It may be considered, also, that verbal
confessions are very apt to be misrepresented, both
unintentionally and wilfully, according to the feel-
ings and wishes of the witness hearing and repeat-
ing them. Nevertheless, it would seem, that in
the present day, confessions are often excluded
upon frivolous grounds; and that the maxim, “ No
one i3 bhound to accuse himself,” is, in England,
allowed an inconvenient latitude of operation,
which affects prejudicially the interests of truth
and justice.

However, where a prisoner has made a confes-
sion, upon temptations of pardon being held out,
or after threats or personal violence, these circum-
stances undoubtedly diminish the ecredit which
might otherwise be due to his disclosures; for ex-
perience will justify us in believing that it is not
improbable that a prisoner might, when so urged,
accuse himself untruly.

We know, from Sir F, Bacon’s letters, that King
James and himself racked their inventions for
artful devices, by means of which the Earl and
Countess of Somerset might be induced to make
confessions, under the hopes of pardon and royal
favour: divines, high officers of state, secret mes-
sengers at midnight, were employed for this pur-
pose; and yet, examinations, taken under these
circumstances, were read at the Earl’s trial, as if
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their eredibility was not at all affected by the arti-
fices employed to obtain them.

A coniession made by a prisoner, is not, accord-
ing to present rules, allowed to be received in
evidence, for the purpose of eriminating any one
but himself. This principle of English law was
established by a resolution of Judges in Tong’s
case, early in the reign of Charles I1.; and, like
the rule requiring witnesses to be examined in
open Court, appears to have been one of the judi-
cial reforms owing their origin to the Common-
wealth.

At the trial of Count Coningsmark, in the reign
of Charles II., for the murder of Mr. Thynn*, a
a transaction which is represented on Mr. Thynn’s
monument in Westminster Abbey, Chief Justice
North would not allow the confession of the Pole
who actually fired the blunderbuss at Mr. Thynn,
to be read, because it implicated the Count; but
he asked the Magistrates who took it, what the
Pole had confessed concerning himself.  When
the author was first called to the bar, it was usual,
in reading confessions to a Jury, to omit the
names of any persons implicated in them. The
practice has been changed, and confessions are
now read entire; but Juries are cautioned not to
allow confessions any weight, except as they affect
the parties making them. It is believed, however,
that Juries are not much influenced by cautions

# Howell's 5t. Tr., vol. 1x.
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regarding the legitimate bearing of evidence; for
it requires a very discriminating judement to
listen to evidence for one purpose, but to pay no
attention to it for another.

Sir E. Coke, as Amicus Curie, upon the Karl of
Somerset’s trial, advances a different principle
from that by which Courts are governed in the
present day. He expressly maintains that, “where
persons accuse themselves, their testimony is as
strong as if upon ocath,” for the purpose of con-
vieting others besides themselves. There can be
no doubt that Sir 1. Coke’s reasoning is fallacious.
For a person, although he may speak against his
interest in confessing himself guilty of a erime, yet,
after having made that confession, he may speak
as decidedly in favour of his own interest, whilst he
is impleiating others with himself.

Thus, Franklin, the apothecary employed by the
Countess of Somerset, might have supposed that
he was extenuating his own guilt, (which had been
deposed to by others before he made any eon-
fession himself)) by stating that he was led to fur-
nish poisons most reluctantly, that he “prayed to
be excused on his knees, but that the Countess was
able to bewitch any man, had urged him #wo hun-
dred times to bring the poisons,” and had tempted
him by large bribes. In like manner, the other
criminals executed for Overbury’s murder, who
were sensible that their own guilt could he proved,
whether they confessed it or not, might have sup-
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posed, or it might even have been intimated to
them, that they would have some chance of pardon,
if they performed a gratifying service to the new
Favourite, and perhaps the King himself, by impli-
ating the Earl of Somerset.

With regard to Sir E. Coke’s position, that self-
accusation is a seeurity for truth equivalent to an
oath, it is to be observed, that Lonbell’s and Sir
R. Cotton’s examinations were read against the
Earl of Somerset, although it is expressly stated
that they were not sworn, because they were sus-
pected delinquents; and yet, in their examinations,
they do not accuse themselves: so that Sir E.
Coke’s ‘excuse for reading unsworn testimony
against the Earl of Somerset, does not apply to all
the unsworn examinations which were read, sinece
several of them were not fortified by the test of
self-accusation. Moreover, this excuse is obvi-
ously inapplicable to the mass of unsworn testi-
mony brought forward at second and third hand, by
way of the hearsay of persons never examined
judicially, either with or without oath.

But some Jurists, as Mr. Bentham, do not ap-
prove of the swearing of witnesses in any case.
Still it is invariably admitted, that false testimony
should be guarded against by severe penalties.
And at the time of the Earl of Somerset’s trial,
such penalties could only be inflicted in cases of
perjury, where an oath was taken. The security of
the religious sanction of taking God to witness,
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may be thought to operate beneficially in some
instances, perhaps not very small in number, where
a deponent’s conscience is not proof against temp-
tations to bearing false witness against his neigh-
bour, and yet is sufficiently tender to take alarm
at the solemnity of an oath. In a variety of
cases which may be suggested, especially if a rule
prevail of requiring two witnesses to conviet of
perjury, a person about to take a false oath has
nothing to dread from the penalties of human law.
But whether the confessions of the murderers read
at the Harl of Somerset’s trial, or the examination
of a person of Sir R. Cotton’s high character, had
been taken on oath, or without oath, it is con-
ceived that the adoption or omission of such a
formality would not have added to their credibility,
or detracted from it one iota.

A much stronger objection to be urged against
the use of confessions in the Earl of Somerset’s
case, arises from their not having been taken
publicly, nor even in the presence of the accused.

The want of publicity in the manmer of taking
a confession is liable to much graver objections
than those which apply to other hearsay testimony.
In receiving a written deposition, indeed, not less
than if it be a confession, unlimited confidence is
demanded for the fidelity of the person recording
it. By admitting either, the truth-inspiring awe
of a public assembly, and the insight into the
mind of a witness by observing his demeanour
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whilst under examination, are abandoned. But
there is a further and a most important inquiry to
be made with regard to a confession, viz., the cir-
cumstances under which it was obtained.

If the Earl of Somerset had wished to know
under what circumstances the confessions used
against him had been made; whether promises of
pardon had not been held out on condition of
implicating himself? whether menaces, or the rack
itself had not been employed in order to extort
the confessions? he must have interrogated Sir
Edward Coke, who alone could give information
concerning these dungeon seerets.

The difficulty of discovering the truth of such
clandestine practices may be illustrated from what
occurred at the Duke of Norfolk’s trial, in the
reien of Queen Elizabeth. The Report of that
trial states, ¢ Mr. Treasurer, Sir Francis Knollis,
and Mr. Chancellor of the Exchequer, Sir Walter
Mildmay, being sworn, did testify that Barker
made all these confessions freely without com-
pulsion.  Also Dr. Wilson, Master of the Requests,
beings worn, did testify the same: and that Barker
was never offered torture, nor was once in the
prison where the rack was. DBut the Duke said
Barker saw where his fellow Bannister had been.”
Now the reader will find in Murdin’s State Papers
a joint letter from the same Dr. Wilson and Sir
T. Smith to Lord Burleigh, wherein they write
“of Bannister with the rack, of Barker with the
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extreme fear of it, we suppose we have gotten
all.” In a previous letter Lord Burleigh wrote to
Sir T. Smith thus:— Her Majesty will have you
use some extremity with Barker, if he will not
confess the truth, and will have you put him in
fear of the torture, if he will not confess the truth
voluntarily *.”

In like manner, Sir W. Raleigh, at his trial, in
reference to the examination of his servant Kemys,
says: “I know not what you might draw from
myself for fear of torture, for this poor man hath
been a close prisoner these eighteen weeks, and
hath been threatened with the rack to make him
confess: but I dare stand upon it he will not say
S0 NOW.,

“ Commissioner. We protest before God there
was no such matter intended to our knowledge.

“Sir W. Raleigh. Was not the keeper of the
rack sent for and he threatened with it?

“Sir W. Wade (Lieutenant of the Tower.)
‘When Mr. Solicitor and myself examined Kemys,
we told him le deserved the rack, but did not
threaten him with it.”

If the persons whose confessions were used
against the Earl of Somerset were not actually
placed on the rack, it is certain that they must
have been fully aware that the rack was in the
same or an adjoining chamber, and that their flesh

* Cotton DMSS. Calig. e. iii,, 254 ; Murdin’s State Papers,
p. 101 ; Jardine's Criminal Trials, vol. 1., p. 194,
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would be torn by it, upon a word being given by
their Inquisitors, if, as Sir W. Wade expresses it,
they “ deserved” to be tortured. And they might
very probably have heard the screams of fellow-
prisoners who were stretched and agonized until,
as Dr. Wilson and Sir T. Smith say, “all had been
gotten from them.”

mir . Coke, at the Countess of Somerset’s
arraignment, compliments King James on having
devised a string of interrogatories, to be adminis-
tered to the witnesses in the Overbury trials, and
say encomiastically, that “none of them came
empty away.” Are we not warranted in conjec-
turing that delusive promises, that threats, that
excruciating torments, would be employed, rather
than that the royal interrogatories should come
back to St. James's empty, and the framer of them
be stultified and disappointed; for it is not un-
charitable to suppose it probable, that Sir F. Bacon
who tortured other delinquents, should also have
tortured such as refused to answer what a king
asked, and in a manner that a king wished.

With reference, in particular, to Weston’s exami-
nations, Sir K. Coke takes pains to inform the Jury
and the audience, that he used no threats or force
to procure them. This lenity, however, is explained
away by a circumstance which appeared at another
trial, viz., that Sir Gervase Helwysse, who knew
the disposition of his gaoler Weston, told Sir 1.
Coke, that the way to elicit from him all he knew,
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was to adopt a soothing and wheedling course of
examination; meaning that he was to be deluded
by expectations, rather than daunted by threats.
Sir E. Coke makes no such parade of lenity and
humanity with reference to the confession of any
other person than Weston.

Lord Essex, at his trial, makes a shrewd obser-
vation upon Sir E. Coke, the Attorney General,
beseeching the Peers to note that the examina-
tions “jumped together in each particular point,
although the parties were all severally examined.”
Lord Essex says, ¢ the self-same fear and the self-
same examiner, may make these several examina-
tions agree all in one, were they never so far
distant.”

Owing to the ancient manner of taking confes-
sions, various accounts have been propagated re-
garding severities or artifices used for procuring
them, which were calculated to throw a scandal on
the administration of publie justice: whether true
or false how few could refute what was alleged to
have occurred in a dungeon of the Tower; and of
theze, who would have credited their refutation ?
Sir A, Weldon relates that Lord Cobham, in con-
sequence of whose confession Sir W. Raleigh was
found guilty of high treason, protested to certain
individuals whom he names, in these words: “That
villain Waad (the Governor of the Tower) did
often solicit me, and, not prevailing, got me, by a
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trick, to write my name upon a piece of white
paper, which I, thinking nothing, did, so that, if
any charge came under my hand, it was forged by
that villain Waad, by writing something above my
hand, without my consent or knowledge.”

Tresham, who died in the Tower, where he was
imprisoned for the Gunpowder Plot, had made a
confession implicating Father Garnet. A few days
before his death he dictated to his servant Vava-
seur a statement, wherein he deelares that he
accused Garnet only “to avoid ill-usage,” and
then states, “upon his salvation,” that what he
had said concerning Garnet was more than he
knew. This paper Tresham signed in the presence
of two witnesses. 'T'wo or three hours only before
he died, he called for it, and giving it to his wife,
charged her to “ deliver it with her own hands to
the Barl of Salisbury.” This document is now in
the State Paper Office. Like many other dying
declarations, it may have been untrue: Mr. Jar-
dine inclines to think it was so, at least in some
particulars. DBut the administration of justice in a
country, in order to be respected, and to inspire a
general feeling of security, ought to be conducted
with such publicity that the excuse of making a
false accusation, because it was to “avoid ill usage,”
may, if untrue, be exposed to universal discredit
and contempt.

So early as the reign of Henry VI. Chancellor
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Fortescue wrote an admirable chapter, in his trea-
tise “De laudibus legum Auglie*,” against the
practice of torture. Addressing the unfortunate
young Prince of the House of Lanecaster, for whose
use, in order to divert him from being exclusively
addicted to military pursuits, his book is written,
he says, “Do you not remember, my Prince, a
criminal, who, when on the rack, impeached of
treason a certain noble Knight, a man of worth
and loyalty, and declared that they were both
concerned together in the same conspiracy; and,
being taken down from the rack, he still persisted
in the accusation, lest he should again be put to
the question. Nevertheless that he was brought
almost to the point of death, after he had the
viaticum and sacraments administered to him, he
then confessed, and took a very solemn oath upon
it, by the body of Christ, and as he was now in
the bitterness of death, when all hopes of recovery
were over, he affirmed that the said worthy Knight
was innocent and clear of every thing he had laid
to his charge. He added, that the tortures he

* The translation of 17735, in the author’s edition of Fortesene,
published in 1825, is used. There is a note by the author on
the use of the torture in England, and the subject has been very
ably treated by Mr. Jardine in a lecture on the subject, and also
in his “State Trials.” See also, Archmologia, Antiq. Soc., vol.
x. Retrospective Review, No. xviii. from a MSS. of Sir 5.
Romilly. For a deseription of the rack, Strutt’s Antiq. vol. iii.,
p- 46. For a defence of the use of torture, see the Law of Laws,
by Sir R. Wiseman, published A.p. 1664, :

X
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had been put to were so intolerable, that, rather
than suffer them over again, he would accuse the
same person of the same crimes, nay, his own
father.” TFortescune observes, ¢ Such confessions
as these, alas! a great many others of those poor
wretches make, not led by a regard to truth, but
compelled to it by the exquisiteness of their tor-
ments : now what certainty can there arise from
such extracted econfessions?” He adds, “DBut
suppose a person falsely accused should have so
much courage, so much sense of a life after this,
as amidst the terrors of this fiery trial (like the
three young Jews recorded in Daniel) neither to
dishonour God, nor lie to the damnation of his
soul, so that the Judge should thereupon pro-
nounce him innocent, does he not with that same
breath pronounce himself guilty of that cruel pu-
nishment which he inflicted upon such person
undeservedly ?  “0O Judge! in what school of
humanity did you learn this custom of being pre-
sent and assisting while the accused wretch is
upon the rack?” “I see not how it is possible
for the wound, which such a Judge must give his
own conscience, ever to close up or be healed; as
long, at least, as his memory serves him to reflect
upon the bitter tortures so unjustly and inhumanly
niflicted on the innocent.”

The reader will be interested with a short spe-
cimen of Fortescue’s original Latin, in which he
expresses sentiments, in the reign of Henry VI.,



CONTESSIONS. 307

so far in advance of the judicial practices through-
out the reigns of Henry VIII., Elizabeth, and
James, if not also of Charles: “O! Judex! quibus
in scholis didicisti te praesentem exhibere, dum
peenas luit Reus?” ¢ Non enim per Angelos, sed
per Demones exequi facit Dominus judicia sua,
reddita in damnatos.” ¢ Credo quod vulnus, quo
sauciatur animus Judicis penas hujusmodi infli-
gentis nungquam in cicatricem veniet, maximeé dum
recolit acerbitatem penarum miseri sic afflicti.”

It 18 a remarkable circumstance, that Sir I
Coke, whose name is repeatedly found as a Com-
missioner to execute the barbarous practice of
torture, or as a Privy Counsellor to direct it,
refers, in his writings, to above-cited opinions
of Fortescue, and declares that the infiiction of
torture is against Magna Charta, and, “that there
is no one opinion in our books or judicial records
for the maintenance of it,*” and that it ¢ cannot
be justified by any usage.”

Sir T. Smith, who was a philosopher and a man

# 3 Inst. 85. On Lord Essex's trial, Sir E. Coke extols the
clemeney of Queen Elizabeth for not applying the torture to the
accomplices and witnesses, upon which Sir M. Foster remarks
“a strain of adulation, to say no worse of it, nauseous and sordid,
highly unbecoming a gentleman of the profession: especially one
who well knew that any kind of torture in that case would have
been utterly illegal.” Sir E. Coke, in his writings quotes the
lines of Virgil with reference to this subject:—

“ Gnossins hee Rhadamanthus habet durissima regna
Castigatque, auditque reos, subigitque fateri.”
X 2
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of literature, writing in the reign of Edward VL,
declares that torture is against the law of England,
and that the practice savours too much of slavery
for a free people: and yet it is curious that the
warrant of Queen Elizabeth for applying the
rack, in the case of the Duke of Norfolk, was
directed to this same Sir T. Smith. It is due,
however, to the character of this excellent man,
to state his own expressions of disgust at being
employed on such an odious commission. In a
letter to Lord Burleigh on the subject, he “craves
his revoeation from this unpleasant and painful
toil.” He says, “1 assure you, I would not wish
to be one of Homer’s Gods, if I thought I should
be Minos, Aacus, or Rhadamanthus; I had rather
be one of the least shades in the Elysian fields.”
In the year 1628, the Judges delivered an
unanimous opinion against the legality of torture
in the case of IFelton, who had stabbed the Duke
of Buckingham. Laud, the Bishop of London,
told Felton, when brought before the Council
table, that if he would not confess he must go
to the rack. To which Felton replied, «If it
must be so, I cannot tell whom I may nominate
in the extremity of torture; and, if what I shall
say must then go for truth, I cannot tell whether
his Lordship (meaning the Bishop of London,)
or which of their Lordships he might name, for
torture might draw unexpected things from him.”
Sir M. Forster, in his Legal Discourses, after
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citing this speech of Felton, observes, ¢ Sound
sense in the mouth of an enthusiast and a
ruffian!”

Notwithstanding this formal opinion against
the legality of torture, there is to be found in
the State Paper Office, a warrant subsequently
issued for applying torture to one Archer, in King
Charles’s reign, a.n. 1640. This appears to be
the last record to be found of any infliction of tor-
ture in judicial proceedings in England*. The
abolition of the use of the rack as well in practice,
as by the voice of the law, may be regarded as
another signal improvement in eriminal justice co-
eval with the Commonwealth. These prison hor-
rors, like those of the French Bastile, probably con-
tributed to swell the torrent of popular resentment
which overwhelmed the constituted authorities of
the State, and brought a king to the secaffold;
thereby verifying the aphorism of Lord Bacon,
“ Morosa morum retentio res turbulenta est seque
ac novitas.”

The Rack was a large wooden frame, of oak,
raised three feet from the ground: the prisoner
was laid under it on his back upon the floor; his

* The warrant direets that “if, upon the sight of the rack,
Archer does not make a clear answer, the commissioners are to
cause him to be racked as in their discretions shall be thought
fit.” There is a passage which has escaped the notice of writers
on the subjeet, in Tongue’s trial, 14 Car. II., 6 Howell's St. Tr.,
wherein Tongue says, “ I confess I did confess it in the Tower,
being threatened with the rack.”
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wrists and ancles were attached by cords to two
collars at the ends of the frame, these ends were
moved by levers in opposite directions, till the
body rose to the level of the frame; questions
were then put, and if the answers did not prove
satisfactory, the sufferer was stretched more and
more, by the further elongation of the ends of
the frame from each other, through means of the
levers, until the bones started from their sockets.

The Scavenger's Daughter, another instrument
of torture used in the Tower, was a broad hoop
of iron, consisting of two parts fastened to each
other by a hinge; it operated by pressure over
the small of the back, and by force of the com-
pression, soon caused the blood to flow from the
nostrils.

The fron Gauntlets, another kind of torture,
served to compress the wrists and suspend the
prisoner in the air from two distant points of a
beam. “1 felt,” said F. Gerard, one of the
sufferers by this kind of torture, “the chief pain
in my hreasts, belly, arms, and hands. I thought
that all the blood in my body had run into my
arms, and began to burst out at my finger ends.
This was a mistake, but my arms swelled till the
gauntlets were buried within the flesh. After
being thus suspended an hour, I fainted, and
when I came to myself I found the executioners
supporting me in their arms; they replaced the
picces of wood under my feet; but as soon as
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I recovered, removed them again. Thus I con-
tinued hanging for the space of five hours, during
which I fainted eight or nine times.”

A fourth kind of torture used in the Tower,
was called Little Ease. 1t was of so small dimen-
sions, and so constructed that the prisoner could
neither stand, walk, sit, nor lie in it at full length.
He was compelled to draw himself up in a squat-
ting posture, and so remain during several days®.

There is a paper in the Somers’ Tractst, said
to be written by Lord Burleigh, in which it is
stated by way of apology, that ¢ Campion, the
Jesuit, was never so racked, but that he was
presently able to walk and write.” This paper
admits the treatment of Alexander Briant, who,
as Wood] says, “was tortured with needles thrust
into his nails, racked also otherwise in such eruel
sport, and specially punished for two whole days
and nights with famine, by which he was reduced
to such extremities that he ate the clay out of
the walls of his prison, and drank the droppings
of the roof.” This torture by famine is justified
in the above paper ascribed to Lord Burleigh,
on the ground that Briant refused to write, on
being commanded so to do in the Queen’s name,
in order that his handwriting might be compared

* See Jardine, Criminal Trials, vol. 1., p. 22. Lingard's His-
tory, vol. viii.
+ Vol. i, p. 209.
T Ath, Oxon., vol. 1., p. 210. Jardine’s Criminal Trials,
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with certain traitorous papers found in his pos-
SESS101.

On reading such particulars of the ecruelties
exercised upon prisoners in the Tower, a powerful
sympathy is excited for the brief memorials of
their feelings which have accidentally reached us.
Several inseriptions on the walls of their dungeons
made like the notches on the stick of Sterne’s
captive, have been preserved®. Among these
is found a sentiment, ¢ Per passage penible passons
A port plaisant.” Another, in Italian poetry, to
this effect, “Since fortune has chosen that my
hope should go to the wind to complain; I wish
the time allowed me to live were annihilated; my
planet being ever unpropitious and sorrowful.”
The Duke of Norfolk, in a letter which is extant,
earnestly entreats for books. He writes, ¢ Unless
I have books to read ere I fall asleep, whenever
I wake again 1 cannot sleep, nor have done so
these twelve years.” If this want of books for
soporific purposes, which was, probably, a severe
calamity to the Duke, has something of the ridi-
culous in its circumstances, the Tower catalogue
of sumicides presents a series of incidents suffi-
ciently tragical, which may be suppesed in a great
measure to have been caused, as we know that
in several instances it was so, by the Tower-
treatment of prisoners, as well unconvicted as

* See 13th vol. Archmeol. Antiq. Soe.
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convicted, and, in both eases, without any pretext
of law.

In the State-Paper-Office are preserved the sig-
natures of Guido Fawkes made to his confessions
in which the gradual faltering of the handwriting
plainly indicates the corresponding loss of strength
and inereased agitation of muscles, which would
occur after successive applications of torture. In
the signature to Fawkes's last confession, which
is attested by Sir E. Coke and the other Commis-
sioners, there is a strong appearance of weakness,
arising from bodily agony. The Christian name is
alone completed; and the pen appears to have
fallen from the hand of the writer while he was
attempting to form the initial letter of his sur-
name *,

A warrant in the King’s handwriting for examin-
ing Fawkes upon the rack, authorizes the Commis-
sioners “to use the gentler tortures first, et sie
per gradus ad ima tenditur.” One prisoner in
the reign of James having undergone this milder
species of violence, and being threatened with the
rack on the next day, killed himself by ripping up
his stomach with a knife. He declared, when he
was dying, that he had been actuated in killing
himself by a horror of the tortures he anticipated.

When Anne Askew was placed on the rack in
the reign of Henry VIII., and continued resolute

* Fac similes of Fawkes's signatures are given by Mr, Jardine,
in his Trials for the Gunpowder Plot.
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in preserving secresy, the Chancellor, Wriothesley,
who stood by, ordered the Lieutenant of the Tower
to streteh the rack still farther; but that officer
refused compliance. The Chancellor menaced him,
but met with a new refusal; upon which that ma-
gistrate, intoxicated with religious zeal, put his
own hand to the rack, and drew it so violently,
that he almost tore her body asunder*.

If this inhuman treatment of a female kindle
indignation in every bosom generously disposed,
scarcely less aversion will be felt towards a woman,
a Queen, who could unfeelingly and unhesitatingly,
on various occasions, direct similar torments to be
inflicted on the objects of her displeasure, or for
the quieting of her suspicions. We have noticed
Queen Elizabeth's orders to Sir T. Smith on this
odious subject. Lord Bacon relates of her, that
once, when she could not be persuaded that Hay-
warde, in his History of the first year of Henry IV.,
dedicated to the Earl of Hssex, had not inserted
treasonable matter at the suggestion of some per-
son of greater rank and consequence than himself,
she said, with great indignation, “ She would have
him racked to produce his author.” Bacon replied,
“ Nay, Madam, he is a Doctor, never rack his per-
son ; rack his style; let him have pen, ink, and
paper, and help of books, and be enjoined to con-

* Hume, vol. v., p. 42; from Fox, vol. ii, p. 578, who

transeribes Anne Askew’s own paper in which she relates the
circumstance.
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tinue his story, and I will undertake, by collat'ng
his styles, to judge whether he were the author.”
This was the same book regarding which the
Queen asked Bacon, “If he could not find any
passages in it that might be drawn within the case
of treason?” To which he answered, “ For trea-
son sure I find none; but for felony very many.”
And when her Majesty hastily asked him “ Where-
m ?” he told her that “The author had committed
very apparent theft,” for that he had translated
most of the passages in his book from Cornelius
Tacitus.

And if the practice of torture, when enforced by
a Queen, presents a view of human nature which
it 1s revolting to contemplate ; how painful to find
it sanctioned by the example of Bacon, whose phi-
losophical genius is the pride of his country, and
the admiration of the world. The following me-
morable record, (which is not a solitary one for
this purpose,) stigmatizes Bacon as a torturer :—

“Upon these interrogatories, Peacham this day
was examined before torture, in torture, between
torture, and after torture ; notwithstanding nothing
could be drawn from him, he still persisting in his
obstinate and insensible denials, and former an-
sWers.

“January 19, 1614.

Rareneg Winwoon, GErvasE HELWYSSE.
Jurivs CEsanr, Raix. CrREWE.
Fr. Bacon. Hesry YELVERTOXN.

H. MoNTAGUE. Fr. CoTTiNGTON.
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It will be observed that this transaction occurred
two years before the Earl of Somerset’s trial; and
nearly about the same time when most of the
secret confessions were taken that were used upon
that trial.

When we read the signature of Bacon, sub-
seribed to such a record of a series of tortures
we feel impelled to remonstrate with him, in the
language of Voltaire, which we may regret was
never presented to those better feelings and en-
lightened conceptions which have rendered the
name of Bacon immortal,

“Ici un spectacle efirayant se presente tout-a-
coup a4 mes yeux. Le juge se lasse d’interroger
par la parole, il veut interroger par les supplices:
impatient dans ses recherches et peut-étre irrité de
leur nutilité, on apporte des torches, des levriers,
et tous ces instrumens inventés pour la douleur,
Un bourreau vient se méler aux fonctions de la
Magistrature, et terminer par la violence un inter-
rogatoire commencé par la liberté. Douce philo-
sophie, tol qui ne cherche la vérité qu'avec latten-
tion et la patience, t’attendais-tu que dans ton
sitccle on employit de tels instrumens pour la
decouvrir !

It appears to have been a rule of law, at the
time of Somerset’s trial, and is so at the present
day, that persons who have been convicted of the
more flagrant kinds of offences, are incompetent to
give evidence in a Court of Justice. As the record
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of conviction must be produced in order to incapa-
citate a witness on this ground, it seldom happens
that such an objection of incompetency takes effect.
But the witness’s own admission of his having been
formerly convicted answers every purpose of cast-
ing suspicion upon his testimony which his previous
conviction ought to accomplish.

It will be admitted that, as Mr. Bentham argues,
truth may not unfrequently be extracted from the
evidence of convicted criminals. The publicity of
their condemnation, it may be observed, is a suffi-
cient warning that their testimony is to be looked
upon with suspicion; and it may not follow, because
they have yielded to temptation for committing a
particular crime, that they will speak untruly under
a different temptation, or under no temptation at
all. The question, however, for consideration is,
whether this kind of evidence, regard being had to
the peculiarities of jury trial, 1s likely to conduce
to right verdiets ?

Besides this exception to the competency of
witnesses being, as has been above observed, rarely
effectual ; the distinetions between offences that
incapacitate and those which do not, lead to tech-
nicalities, and much intricacy and occasional con-
tradictions of legal authorities; added to which
much perplexity of law has arisen out of the devices
framed by Courts in order to afford relief, in vari-
ous cases, from the strictness of this rule of exclu-
sion.
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Mr. Bentham has ridiculed some of these de-
vices of the Judges in a happy vein of humour.
He arranges them under the heads, 1. Burning
iron. 2. A great seal. 3. A sceptre. And he
justly asks, “Is there any part of this theory of
restoration capable of being regarded in a serious
point of view ?”

It affords an example of the slow progress of
correct modes of thinking upon judicial matters,
that authors of high legal authority have assigned
as a reason upon which the rule for excluding the
testimony of infamous persons is founded, that
incompetence to give evidence in a Court of Justice
is fitly a part of the punishment for offences. This
rule, like other rules of exclusion, occasionally
stifles truth, and is productive of evils of intricacy
and uncertainty incident to itself. And, in this
instance, these mischiefs seem very much to pre-
ponderate over any bad consequences that can be
apprehended from admitting the testimony of cri-
mina's.

There can be no doubt, however, that the evi-
dence of persons convicted of such a deliberate
murder as that of Sir T. Overbury must fall very
short, in point of credibility, of that of persons of
fair character. It might justly have been inferred,
that if such persons supposed that it was their
mterest to make an untrue statement, or to impart
a false colour to facts, or if they had any malice to
gratify, they would not be deterred from giving
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false evidence by seruples of a tender conscience.
They had manifested the weakness of their moral
and religious prineciples. Nor, after braving the
penalty of murder, and confessing themselves
amenable to it, would they have been restrained,
in giving their testimony, by fears of the penalty
of perjury.

Sir F. Bacon and Serjt. Montague take several
opportunities of impressing upon the Peers the
circumstance, that all the eonfessions which were
adduced against the Earl of Somerset had been
taken before the persons making them had been
convicted, although these persons had been after-
wards executed. The depravity of the individuals
must have been the same before as after convie-
tion; and the difficulty of proving their guilt had
been removed by the convictions and executions.
Upon what sound principle then could it be argued,
that the confessions of executed felons were entitled
to credit, when made before their convictions, if it
be admitted that, when made afterwards, they
were entitled to none? It was, in effect, fo rely
upon the absence of a criterion of guilt, for that,
at the time the examinations were taken, it did not
judicially appear whether the parties making them
were murderers, after this criterion had been
established by the convictions, and confirmed by
the executions of the culprits.

The Duke of Norfolk, at his trial, made an
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objection to the testimony of certain witnesses
because they had confessed themselves guilty of
treason. To which Catline, C. .J. answers, “ There
is none of those witnesses outlawed or attainted of
treason, or yet indicted.” To which the Duke
replies, “They are worse, for they have confessed
treason.” But, in the Earl of Somerset’s case, the
persons whose confessions were read had been
indicted and executed for the crimes which they
confessed. And yet Serjt. Montague recommends
their testimony as deserving of unlimited confi-
dence, on the ground which he asserts, that “ A
delinquent before conviction is the most evident,
strong, and effectual witness.”

The Countess of Somerset’s examination was
used to the prejudice of her husband, and contrary
to the modern rule of evidence, which excludes
the testimony of husband and wife, both for and
against each other. But this rule is founded on
- general expediency, in regard to the confidence and
peace of married life, and, in some measure, on
compassion, rather than on the incredibility of the
wife’s evidence. For when a wife is examined as
to matters against her own inelination, though she
be exposed to strong temptation to perjury, and
her case may excite pity, yet her testimony which
is opposed to her wishes is likely to be true.

Mr. Hume, in his commentaries on the law of
Scotland, by which the like rule is established as
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by the English law, observes, that “if the wife be
willing to appear at the trial of her husband, it can
only be from one of two motives, out of affection to
him, and to save him by her perjury, or else to
convict him for the safisfaction of hatred and
revenge.” The expediency of the rule upon this
subject is canvassed by Mr. Bentham, in his “ Rati-
onale of Judicial Evidence.” He animadverts on the
“heroic dimensions given to the conjugal flame by
the sentimentality of English lawyers.” The pre-
sent law is certainly attended with many collateral
advantages, that, perhaps, may be thought to
counterbalance the occasional exclusion of truth.

However, the evidence attributed to the Coun-
tess of Somerset against the Earl, if its hearsay
and seeret character did not altogether destroy its
effect, would appear to be entitled to very great
weight, in point of credit.

The only matter, concerning which it was judged
by Sir F. Bacon expedient to read the Countess’s ex-
amination at Somerset’s trial, was her explanation of
the term “letters,” in her note to Sir Gervase Hel-
wysse, viz., that it meant “poison.” It appears froma
letter of Sir F. Bacon to King James, that the Coun-
tessin her examination in the Tower, had exculpated
her hushand,in regard thatshe said she did not mean
that he had “ bid her,”” when she wrote to Sir Ger-
vase Helwysse, “I was bid to say that these tarts
came from me,” an expression upon which the whole
proof was rested of one of the two acts of procuring

Y
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poisons with which it was attempted to implicate
the Earl of Somerset. Thus Sir F. Bacon appears
to have thought proper to blazon forth, what a wife
said against her husband, and to suppress what in
the same examination, she said for him.

The subject of the competency of a wife to give
evidence against her hushand, was much considered
in the reign of Charles 1., when the judges deter-
mined that Lord Audley’s wife might give evidence
against him, for having aided one of his servants
in committing a rape upon herself. The judges
held that where the wife is the party grieved, and
on whom the erime is committed, she is to be
admitted a witness; and a curious reason assigned
is, that in such a case, a villain may be a witness
against his lord.

Lord Audley was found guilty and executed. In
a religious discourse upon the scaffold, he protested
that he was innocent of the crime for which he
suffered.

Lord Audley’s speech to the Peers is guaintly
expressed, but presents some circumstances which
should have imduced the judges to examine the
evidence against him with much caution. After
denying the charge, he presents for their Lordships’
consideration, three woes.

“1. Woe to that man whose wife should be a
witness against him!

“2, Woe to that man whose son shall prosecute
him, and conspire his death!
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“3. Woe to that man whose servants should be
allowed witnesses to take away his life!

¢ And he willed the Lords to take this into consi-
deration; for it might be some of their cases, or the
case of any gentleman of worth, that keeps a
footman or other, whose wife i1s weary of her
hushand, or his son arrived to full age, that would
draw his servants to conspire his father’s death.
He said further, that his wife had been naught in
his absence, and had had a child which he concealed
to save her honour. That his son was now become
twenty-one years’ old, and he himself was old and
decayed; and the son would have his lands, and the
other a young husband, and, therefore, by the
testimony of them, and their servants added to
their own, they had plotted and conspired his
destruction and death.” It would appear that
Lord Audley would not have been permitted to
call witnesses; certainly his witnesses could not have
been sworn. Twelve out of twenty-seven of the
Peers triers acquitted him.

The following examination of the wife of Eugene
Aram, before a Coroner’s inquest, was not allowed
to be used in evidence against him, agreeably to
the existing rule of law; but corroborated, as it
was, by circumstances,* it seems entitled to the
greatest weight in the investigation of truth.

* Among other circumstances, Houseman, at the inquest, took
up one of the bones that had been found, and dropped this un-
guarded expression, “ That is no more Dan Clark’s bone than it
is mine.”

E 2
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Daniel Clark was an intimate acquaintance of her hus-
band’s ; and that they had frequent transactions together
before the 7th of February, 1744-5, and that Richard
Houseman was often with them: particularly, that on
Thursday, the 7th of February, 1744-5, about six o’clock
in the evening, Aram came home when she was washing
in the kitchen ; upon which he directed her to put out the
fire, and make one above stairs: she accordingly did so.
Aram then went out again, and about two o’clock in the
morning, on Friday, the 8th of February, Aram, Clark,
and Houseman, came to Aram’s house, and went up stairs
to the room where she was: they staid about an hour.
Her husband asked her for an handkerchief for Dicky
(meaning Richard Houseman) to tie about his head : she
accordingly lent him one. Then Clarke said “ It will soon
be morning, and we must get off.” After which, Aram,
Houseman, and Clark, all went out together :—that upon
Clark’s going out, she observed him take a sack or wallet
upon his back, which he carried along with him : whither
they went, she could not tell. That about five o’clock the
same morning, her husband and Houseman returned, and
Clark did not come with them, Her husband came up
stairs, and desired to have a candle, that he might make a
fire below. To which she objected, and said * There was
no oceasion for two fires, as there was a good one in the
room above, where she then was.” To which Aram (her
husband) answered, “ Dicky (meaning Richard Houseman)
was below, and did not choose to come up stairs :** upon
which she asked (Clark not returning with them) what
they had done with Daniel 7 To this her hushand gave no
answer; but desired her fo go to bed, which she refused ;
and told him they had been doing something bad: then
Aram went down with the candle. She being desirous to
know what her husband and Houseman were doing, and
being about to go down stairs, heard Houseman say to
Aram, * She is coming.,” Her husband replied, © We'll
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not let her.” Houseman then said, “ If she does she'll

tell.”—* What can she tell 2 replied Aram, “ poor simple
thing ! she knows nothing.” To which Houseman said,
“If she tells that I am kere, *twill be enough.’ Her hus-
band then said, * I will hold the door to prevent her from
coming.” Whereupon Houseman said, © Somefhing must
be done to prevent her telling,” and pressed him to it very
much ; and said, “ [f she does not tell now, she may at
some other time”> “ No,” said her husband, *we will coax
her a little, until her passion be off, and then take an oppor-
tunity of shooting her :” upon which Houseman seemed
satished, and said, © IWhat must be done with her clothes 2
Whereupon they both agreed, that they would let her lie
where she was shot in her clothes. She hearing this dis-
course, was much terrified, but remained quiet until seven
o’clock in the same morning, when Aram and Houseman
went out of the house a second time. Upon which, coming
down stairs, and seeing there had been a fire below, and
all the ashes taken carefully from the grate, she went and
examined the dunghill, and perceiving ashes of a different
kind to lie upon it, she searched among them, and found
several pieces of linen and woollen cloth, not entirely con-
sumed, which had the appearance of belonging to wearing
apparel. When she returned into the house, she found
the handkerchief she had lent Houseman the night before ;
and looking at it, found some blood upon it, about the size
of a shilling : upon which she immediately went to House-
man, and showed him the pieces of eloth she had found ;
and said, she was afraid they had done something bad fv
Clark. But Houseman affected great surprise—pretended
he was a stranger to her accusation,—and said he knew
nothing what she meant. From the above circumstances,
she believes Daniel Clark to have been murdered by
Richard Houseman and Fugene Aram, on the morning of
Friday, the 8th of February, 1744-5.
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Evidence of opinion is not, according to the
modern practice of Courts, admissible, except with
regard to matters of science or professional skill.
In such cases the drawing of a conclusion from
ascertained faets does not depend wholly on
common sense, but requires peculiar knowledge
and experience. But in matters of ordinary life,
if evidence of opinion were allowed, trials would
be interminable ; whilst juries would be constantly
mistaking opinions for proofs, and would adopt the
suggestions of interested or partial witnesses, in
order to escape the mental labour of making their
own reflections on the testimony of facts.

In the cases in which evidence of opinion is
admissible according to present rules of law, its
reception too generally leads to inconvenient
prolixity and perplexing contradictions. Thus, at
the trial of Spencer Cowper (afterwards a judge)
for drowning Mrs. Stout, a Quakeress, upwards of
a dozen physicians were called on each side,
besides a number of sailors, to give opinions whe-
ther Mrs. Stout had been drowned, or had drowned
herself. Baron Hatsell, the judge who tried the
case, apparently in a state of bewilderment, tells
the jury, “The doctors have talked a great deal
of the water going into the lungs, or into the
thorax; but, unless you have more skill in anatomy
than I, yon would not be much edified by it. T
acknowledge I never studied anatomy, but I do
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perceive that the doctors do differ in their notions
about these things.”

In Donellan’s case, the evidence of the cele-
brated John Hunter is at direct variance with that
of all the other doctors who are called as wit-
nesses. In the case of Angus, tried at Liverpool
for poisoning in an attempt to procure abortion,
Mr. J. Lawrence thus adverts to the evidence of
opinion by medical men. He says, “There is
certainly a considerable difference of testimony in
this case. You hear medical men, on one side,
who tell you that, in their judgment, the deceased
must have been poisoned. But, are they sure of
it? They won’t say they are. Upon what do
they found their opinion? Some of them have
read one author: they give credit to him, but
then they own they differ from him in many of his
conclusions; so that a great part of this is a
subject of controversy even among the learned
themselves.” In too many instances, the differ-
ences observable in the evidence of opinion in
Courts of Justice, are widened, if not engendered,
by an esprit de corps which sometimes blinds the
judgment, whilst it animates witnesses, who are
perhaps liberally remunerated for delivering opin-
ions upon oath in favour of a party calling them
into Court.

Just after evidence had been given, at the Earl
of Somerset’s trial, of the Pardon, which had been
prepared by Sir R. Cotton, at the Earl’s request,
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Mr. Serjeant Crewe, with much artifice, observes,
“ And this was it that made Weston fear that the
net was laid for the little fishes, and that the
great ones would break through.”  Alderman
Bowles was then called to prove this speech of
Weston. It does not appear that Weston ever
knew of the pardon; but, if he had done so, the
evidence was only that of his opinion concern-
ing the motives of procuring it, or its conse-
(uences,

Again, Simeox deposed that “ Weston wondered
Sir T, Overbury had so good an opinion of my
Lord, and thought he had not so much wit as the
world esteemed, for there was mo man hindered
his liberty but he.” And ¢ Weston wondered Sir
T. Overbury should have so great confidence in
my Lord of Somerset, and think that he loved
him so well; for he knew that he could not abide
him, and thought of nothing less than his liberty.”
So Franklin deposes that an extract from a letter
which the Countess read to him, “he thinks was
meant about Sir T. Overbury.” And, what may
be considered one of the boldest strokes of opinion
to be found in the State Trials, Franklin “ fur-
ther saith, he dares take his oath the Earl was
guilty.”

Such evidence of opinion was not unfrequent in
ancient State Trials.

It has been seen above, that evidence was given
at Sir W. Raleigh’s trial, of the opinion of a
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stranger at Lisbon, whose name was not men-
tioned, that “Don Raleigzh and Don Cobham
would cut the King’s throat” before he was
crowned. Of a similar nature was the evidence in
one of the trials, for the Popish Plot, of a Catholic
(not the prisoner under trial) having said, “If
C. R. would not become R. C. (Rex Catholicus)
he would not long be C. R.”

One of the most modern, as well as one of the
most disgusting, instances of the kind ever pro-
duced in a Court of Justice, appears in Lord
Howard’s testimony upon the trial of Algernon
Sidney. “ Truly, my Lord, in the entering of the
evidence I am about to give, I cannot but observe
what a natural uniformity there is in truth. For
the gentlemen that have been before have so
exactly instanced, in every particular, with what I
have to say, that two tallies could not more
exactly fall into another, though I confess I had
not seen their faces, till the plot broke out, for
some months before.”

Irrevelant evidence diminishes the probability of
correct verdiets in proportion as it wearies and
bewilders the minds of jurymen, thereby prevent-
mg them from giving the attention they would
otherwise bestow on evidence which is relevant.
Irrelevant evidence is attended with yet greater
mischief, inasmuch as, by affording scope for the
use of the well-known sophism called “ mistaking
the question,” juries arc apt to conclude that what
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1s proved is what they are called upon to deter-
mine, else they may naturally ask, why did the
Judge permit the evidence to be brought under
our review? Such evidence is also very objec-
tionable, on the ground on which Sir M. Foster
eulogizes the Statute that prohibits proof of overt
acts of high treason, which are not stated in the
indictment, viz., that a prisoner has not fair notice
of what is to be alleged against him.

Some important questions arise as to the reve-
lancy of parts of the evidence produced at the
Great Oyer of Poisoning. In the earlier trials
much stress was laid upon the adulterous intimacy
between the Earl and Countess of Somerset, before
their marriage, and on the letters of the Countess
to the astrologer “ Sweet Father” Forman, and to
her confidante, “sweet” Mrs. Turner, about
magical means of securing the Earl of Somerset’s
affections; and a display was made of indecent
puppets, the skin of a dead man, and other en-
chantments. These transactions were relevant for
the purpose of explaining the cause of the Earl of
Somerset’s quarrel with Sir T. Overbury, the con-
nection between the Countess of Somerset and
Mrs. Turner, and the intimacy that existed between
the Earl and Countess, although they were not
married, before and during Sir T. Overbury’s im-
prisonment. DBut these matters required, in a very
slight degree, the aid of such facts, as they were
sufficiently apparent from more direct proof. The
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manifest object, however, of producing this evi-
dence, at least of dilating upon it, was to enlist
the moral and religious feelings of the Jurors and
auditory against the prisoners by a tale of adultery
and sorcery. Accordingly, Sir E. Coke took oceca-
sion, with reference to the connection between
the Earl and Countess of Somerset to say, that
“ Poison and Adultery went together.”

In like manner, Sir Edward Coke prejudiced the
minds of the Jury in Mrs. Turner’s trial, by saying,
before the trial was concluded, that the prisoner
had the seven deadly sins; for she was “a whore,
a bawd, a sorcerer, a witch, a papist, a felon, and a
murderess.” On a previous occasion he had de-
clared that “poisoning was a popish trick.” At
the same trial a witness of the name of Mercer
was allowed to depose that “Franklin had married
his sister, and that he thinketh in his conscience
she was poisoned.”

It may admit of argument how far the Countess
of Somerset’s letter to the Governor of the Tower,
her persuasion to Sir D. Woodes to assassinate
Overbury, her procuring Weston to be appointed
Overbury’s gaoler, and her declarations to Franklin
of her motives for poisoning Overbury, (all which
occurred before her marriage with Somerset,) were
relevant evidence to affect the Earl? Whether a
ground of conspiracy had been established not
merely for the imprisonment of Overbury, but also
for his death, sufficient to let in evidence of acts
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done by any of the conspirators in furtherance of
the common purpose®? These questions may lead
a reader of the trial in the present day to refleet
how far some of the most striking circumstances
in the evidence, though they may appear con-
clusive of the Countess’s guilt, may not be so
manifestly relevant to ecriminate the Farl. In
one point of view they may be thought to operate
in his favour, as showing inducements and con-
trivances on the part of the Countess and her
agents, sufficient to account for the murder, with-
out implicating him by way of a cause to explain
an otherwise unaccountable effect.

It may be supposed that the counsel for the
prosccution were little serupulous on the ground
of irrelevancy about producing any evidence which
might prejudice the Earl, when we advert to the
trial of Garnet for the Gunpowder Plot, which
occurred a few years previously. At Garnet’s trial
all the treasonable attempts on the life of Queen
Elizabeth, in which it was not pretended that
rarnet had been concerned, were pressed on the
attention of the Jury in Sir E. Coke’s opening
address, and these treasons of the last reign were

* See the distinetions upon this subject in Huardy's case, 24
Howell's St. Tr., 704 ; Stone’s case, 25 St. Tr., 1311 ; Horne
Took’s case, 25 St. Tr., 220. In Sir J. Fenwick's case, 13
Howell's 8t. Tr., Sir Bartholomew Shower made a very powerful
argument against the relevancy of the evidence, that Lady Fen-
wick had tampered with one of the witnesses for the prose-
cution,
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successively proved by the confessions of the exe-
cuted culprits. The Earl of Salisbury, indeed,
declared in Court that the object of the proceeding
was not so much to establish Garnet’s guilt, as to
make “a public_ and visible anatomy of Popish
doctrine and practice.”

The only subject which remains to be considered
with regard to the nature of the evidence produced
at the Earl of Somerset’s trial, is that of the partial
reading of documents. Of all the devices con-
trived in ancient State Trials for precluding the
possibility of an accused person being aequitted,
this practice seems the most repugnant to justice:
For by the artful selection of passages and detach-
ing them from their context or other explanatory
or contradictory matter, a confession, deposition,
letter, or other paper was often made to appear to
have a totally different import from what really
belonged to it, and to obtain eredit which no one
reading the entire document would think it de-
served. This process of garbling evidenece was, in
effect, equivalent to manufacturing it: so that pri-
soners were not convicted upon the testimony of
witnesses, but such testimony served only in the
nature of a raw material for the ingenuity of the
prosecuting counsel to fashion and varnish as they
pleased. The process was similar to that of the
three brothers, in Swift’s < Tale of the Tub;” who,
although they could not find the remotest allusion
to shoulder-knots in their Father’s will, whereby
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their coats were bequeathed to them; they set to
work to find that the will contained these orna-
ments, totidem syllabis, and, failing in this search
then totidem literis; and where a & was not to
be found at all, supplied its absence argumen-
tatively.

According to the modern rule on the subject,
which appears to be founded on just and sensible
reasons, the whole of an examination or confession
or other document should be read together; be-
cause one part of the context may qualify another,
and thus also inconsistencies will be more appa-
rent. It would also be considered very unfair, in
the present day, to put forward a particular exami-
nation of a person, and to suppress what he had
said in some previous or subsequent examination,
explanatory or contradictory of the statement made
use of'; especially, if the prisoner had no means of
knowing of the prior or subsequent statement.

On comparing the seraps of depositions and con-
fessions read at different stages of the Overbury
trials, with the documents set forth in the last
chapter, and now for the first time published, it
must appear that the counsel for the prosecution
suppressed many important qualifications of the
statements which they read, and that they con-
cealed various matters which would have been ma-
terial for the defence of the prisoners, and which
are to be met with in the examinations of the very
persons upon whose statements as to other points
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they laid the greatest stress. Several instances of
this kind of garbling of evidence have been pointed
out in the last chapter on introducing the several
new documents to the reader’s notice.

The practice of the same disingenuous artifice is
apparent even ona comparison of the printed trials
with each other. It might, for instance, have been
expected, that so important a matter as Franklin,
the Apothecary’s narrative regarding the furnish-
ing of poisons, which was brought forward upon his
own trial, and on those of Sir G. Helwysse and of
the Earl of Somerset, would have appeared in the
reports of those three trials to have been con-
sistent, if not identical. No two accounts, how-
ever, of what Franklin confessed are found to
correspond.

At Sir Gervas Helwysse’s trial, on the 16th of
November, Franklin is stated to have confessed
as follows :—* Mrs. Turner came to me from the
Countess, and wished me from her to get the
strongest poison 1 could for Sir T. Overbury. Ae-
cordingly, I bought seven, viz., aqua fortis, white
arsenic, mereury, powder of diamonds, lapis cos-
titus, great spiders, and cantharides. All these
were given to Sir T. Overbury at several times.”
“Sir T. Overbury never eat white salt, but there
was white arsenie put into it. Once he desired
pig, and Mrs. Turner put into it lapis costitus.
The white powder which was sent to Sir T. Over-
bury in a letter he knew to be white arsenic. At
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another time he had two partridges sent him from
the Court, and water and onions being the sauce,
Mrs. Turner put in cantharides: so that there was
scarce any thing he did eat, but there was some
poison mixed. For these poisons the Countess sent
me rewards: she sent me many times gold by Mrs.
Turner. She afterwards wrote unto me to buy her
more poisons. I went unto her and told her 1 was
weary of it: and I besought her upon my knees,
that she would use me no more in those matters.
But she importuned me, bade me go, and enticed
me with fair speeches and rewards; so she over-
come me and did bewitch me.”

Upon Franklin’s own trial, his confession, without
date, was read thus: “He confesseth that in a
house near to Doctors’ Commons, Mrs. Turner did
first come unto him about the poisoning of Sir T.
Overbury, and prayed him to provide that which
should not kil a man presently, but lie in his body
for a certain time, wherewith he might languish
away by little and little: at the same time she
gave him four angels, wherewith he bought a water
called aqua-fortis, and sent it to Mrs. Turner,
who, to try the operation thereof, gave 1t to a cat,
wherewith the cat languished, and pitifully eried
for the space of two days, and then died. After-
wards Mrs. Turner sent for him to come to the
Countess, who told him that aqua-fortis was too
violent a water; but what think you (quoth she)
of white arsenic? He told her it was too violent,
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What say you (quoth she) to powder of dicmonds?
He answers, I know not the nature of that. She
said, then he was a fool, and gave him pieces of
gold, and bade him buy some of that powder for
her.”

At the Earl of Somerset’s trial, according to the
printed report, Franklin’s confession, without date,
was read, that “Mrs. Turner desired him to buy
some of the sfrongest poisons he could get, which
he did, and brought them to Mrs, Turner and my
Lady, and at that time they both swore him to
secresy. And afterwards he perceived that these
poisons were sent to the Tower; and amongst the
rest a kind of white powder, called arsenie, which
she told him was sent to Overbury in a letter; and
after showed him, and told him of many more
poisons that were sent, and to be sent by Weston
to Overbury. And those poisons which my Lady
shewed him, were wrapped in a paper, written with a
Roman hand. And they tried some of the poisons
upon a cat or a dog, which was wonderfully tor-
mented and died.”

According to the manuseript report of the Earl’s
trial, Franklin’s confession, taken on the 1Gth of
November, was read, for the particulars of which
the reporter refers to the former trials, but says
that « briefly Franklin confessed that he procured
the poisons for the Countess.” This report subse-
quently states that < another confession of Frank-
lin was read, taken on the 12th of November,

Z
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wherein he saith that the Countess of Essex had a
paper, wherein the names of the eight several poisons
administered to Overbury were written In a fine
Roman hand, which the Countess continually kept.”

It would be a matter of considerable interest
and curiosity if any original examination of Frank-
lin, or any authenticated copy of one, could be
discovered. Sir F. Bacon, in the speech which he
prepared for delivery in case the Countess of So-
merset had pleaded not guilty, mentions two exa-
minations of Franklin, one taken on the 16th and
another on the 17th of November, and it has been
seen that in the manuseript report of the Earl's
trial a third examination of Franklin is mentioned,
bearing date the 12th of November. But no such
documents are now to be found in the State Paper
Office, or the British Museum, or other publie repo-
sitories which have been searched for the purpose.

It is a remarkable circumstance that various
pieces of documentary evidence, used in different
State Trials in ancient times, that are of the
greatest importance, are lost, whilst original evi-
dence of minor consequence, read at the same
trials, is to be found in abundance. The original
confession of Lord Cobham, upon which Sir W.
Raleigh was convicted ; and the Duke of Norfollk’s
confession, which was much relied upon at his trial
in the reign of Elizabeth, bafiled the researches of
Mr. Jardine.

With regard to Franklin’s examinations, it is
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curious that the statements which he made after
his conviction have been preserved, as appears from
the last preceding chapter of this work. They make
it very supposable that Franklin may at his different
examinations have told different stories. If Frank-
lin’s original examinations, taken previously to his
trial, were of the same rambling character as those
which we know to have been made afterwards, it is
not surprising that they should have been de-
stroyed; for no person reading them in an ungar-
bled state could possibly attach any weight to his
testimony.

But, to compare the statements of Franklin’s
confessions with each other: According to one of
them, Franklin commences by furnishing poisons
“that should not kill a man presently, but lie in
his body a certain time.” According to another,
they are to be “the strongest he could get.”
These two accounts were not read at the same
trial, as if one related to an earlier and the other
to a later stage of his employment. On the con-
trary, by one account, he procures powder of dia-
monds as one of the strongest poisons he could
get; and by the other account, he purchases pou-
der of diawmonds as for a slow poison, after the
Countess had told him that he was a fool for not
knowing it to be a slow poison, and after receiving
money from her to buy it, because it was a slow
poison.

Again, Franklin is very particular, accordinz to

Z 2
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one examination, in specifying the seven poisons
which he furnished : but in another he states that
on the Countess’s paper “the names of eight poi-
sons were written in a fine Roman hand.” The
account of poisoned pig, and of the partridge
sauce, with cantharides in the place of pepper, was
probably thought to be better suited to the eredu-
lity of a Jury than of the Peers, and therefore, as
it would seem, was omitted at the Earl of Somer-
set’s trial.

The linking together, by a species of eross-read-
ing, what is separated by important intervening
matter, and wherever an examination, Janus-like,
looks as well to an acquittal as to a conviction, the
taking only the face that is turned against the pri-
soner, are so repugnant to truth and justice, that we
should be inclined to suppose some error existed
in the report of a trial, rather than that persons of
high reputation had ever resorted to such prac-
tices. DBut, unfortunately, there are irrefragable
proofs of this being the common course of pro-
ceeding in ancient State Trials.

Sir N, Throgmorton, when a part of what was
stated to be his own confession was read against
him, desired that the whole paper might be read,
as thereby the part selected by the prosecuting
Counsel would appear to the Jury in a different
licht. But this was denied him; and he was told,
that reading the whole paper would be “but loss
of time, and would make nothing for him.”
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The following letter directed to ¢ Mr. Edward
Coke, Esq., her Majesty’s Attorney General,” is
among the papers relating to the Earl of Essex in
the State Paper Office.

“Sir—I pray you, if possibly you can, let not
Blunt’s words be read, wherein he saith, that if he
were committed any farther than to the Lord of
Canterbury’s house, the Lord Keeper’s, or Mr.
Comptroller’s, he would do, &ec. My reason is
this—it will show a spirit of prophecy, and, now
confessed, seems « little to savour as if he did
coin it. These words only I would have left out,
for, indeed, the rest is very necessary; but that
divination is too suspicious. 5

“ Yours, assuredly,
“ Ropert CEcCIL.

“ Methinks it might be in these words, ‘that if
he were not committed to any prison,” or in some
such like; or else that portion wholly left out;
but, in any wise, let not these places be named,
because it proved so ex post facto.”

At the trial of Dr. Parry for High Treason, in
the reign of Queen Elizabeth, a paper, purporting
to have been written by the prisoner, was read,
and was afterwards printed by the Queen’s printer,
and circulated by the Government. On a compa-
rison of the printed document with the letter in
Parry’s own handwriting, it appears that various
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passages of the original are omitted: amongst
others the following: “The Queen of Scots was of
her blood, and her undoubted heir In succession ;
that she was so considered abroad, and would be
found so at home.”

In the trials for the Gunpowder Treason, the
following passage was omitted in reading a letter
from Tresham, who had been arrested for that
treason, and who died in the Tower. ¢ Your Lord-
ships would not accept of this answer, but said
that I should be made to speak thereunto, and I
might thank myself if I be worse used than I had
been since my coming to the house.” Again, in
the following passage, “I told your Lordship (fo
avoid ill-usage) that, &e., &e,” the words in italics
are omitted for an obvious reason. '

In reading the examination of Mrs. Vaux, upon
Garnet’s trial, the following passage is omitted.
¢ At those times Mr. Garnet always gave him good
counsel, and persuaded him to rest contented.
She remembereth he would use these words, “Good
centlemen, be quiet, God will do all for the best;
we must get it by prayer at God’s hands, in whose
hands are the hearts of Princes.’” In the follow-
ing passage of the same examination, the words
in italics are omitted. “The last summer he was
likewise at another house they had, where he had
some conference with Mr. Garnet, where likewise
le exhorted him to all patience.”

The following specimen of a declaration of



PARTIAL READING OF FPAPERSR, 043

Garnet, prepared by Sir E. Coke for being read at
Garnet’s trial, will exhibit the mechanism by which
examinations were made to state whatever prose-
cuting counsel wished, and no more than they
wished. 1t is to be premised that the body of the
paper is entirely written by Garnet ; but that the
letters in the margin distinguishing the paragraphs,
and those at the head of the paper pointing out to
the officer of the Court what he was to read, are
in Sir E. Coke’s handwriting. The passages read
at the trial are distinguished by italics®.

A

B

D

F

13° Martii.

A I have remembered some things, which, because they
were long before my knowledge of the powder acts, [
had forgolten.

B About Michaelmas after the King came in, Mr
Catesby told me that there would be some stirring
seeing the King kept not promise.

C And I greatly misliked it, saying it was against the
Pope’s express commandment; for I had a letter from
our General thereof, dated in July before, wherein

# Bee Mr. Jardine's State Trials, vol. ii,, p. 357. Mr. Jardine
has performed a very important service in exhibiting the secret
machinery of the trials of Throgmorton, Norfolk, Parry, Essex,
Raleigh, and the Gunpowder traitors. He points out a variety
of instances in which evidence was garbled for the purpose of
the trial ; and sometimes underwent a second proeess of garbling
for the purpose of publication.
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was earnestly, by Clement, commanded the very same,
which this Pope commanded the last summer. There-
fore I earnestly desired him that he and Mr. Thomas
Winter would not join with any in such tumults; for
in respect of their often conversation with us, we
should be thought accessory. He assured me he
would not. But neither he told, nor I asked, any
particulars.

Long after this, about Midswmmer was twelve-month,
either Mr. Calesby alone, or he and Thomas Winter
together, insinuated that they had somewhat in hand,
and that they would sure prevail.

I still reproved them; but they entered into no
particulars.

Soon after came Mr. Greenwell (Greenway) fo me,
and told me as much.

I greatly misliked any stirring, and said, “ Good
Lord! how is it possible that God work any good
effect by these men? These are not God’s knights,
but the devil’s knights.” Mr. Greenwell told this
to Thomas Winter, who about a month after Mi-
chaelmas, came to me and expostulated that I had so
hard a conceit of him, and would never tell him of it.
As for their intermeddling in matters of tumults, since
I misliked it, he promised they would give over;
and I never heard more of it until the question pro-
pounded by Mr. Catesby. As for his asking me of
the lawfulness of killing the King, I am sure it was
never asked me in my life; and I was always resolute
that it was not lawful ; but he was so resolved in con-
science, that it was lawful in itself to take arms for
religion, that no man cou!d dissuade it, but by the
Pope’s prohibition, which afterwards I ineulcated, as
I have said before. The ground of this his resolute
opinion I will think of. Hexry GARNET.
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The passages omitted are obviously favourable
to a belief in Garnet’s innocence, and therefore
Sir E. Coke suppressed them.

In the trials for the Gunpowder treason, it seems
to have been deemed a matter of great import-
ance to keep Lord Mounteagle’s name from ap-
pearing in any of the examinations. In an exami-
nation of Tresham in the State Paper Office, a
small slip of paper has been curiously pasted over
the words The Lord Mounteagle, and a dash is
substituted for the same. On the other side of
the leaf, the date of the examination is strongly
written in red ink by Sir E. Coke, opposite the
dash, which, when the ink was fresh, must have
rendered the words sought to be obliterated utterly
illegible ; but, as the red ink has faded by age, the
words “ The Lord Mounteagle,” are now distinctly
visible through the pasted slip of paper on holding
it against the light. There is also an examination
by Winter in the State Paper Office, in which great
pains appear to have been taken to erase the name
of Lord Mounteagle, but the letters are still faintly
discernible. In the reading a letter written by
Tresham, a passage is directed by Sir E. Coke to
be omitted, which has apparently reference to Lord
Mounteagle. The obvious design of so much con-
cealment, was to prevent the conclusion being
drawn that Lord Mounteagle was privy to the
Gunpowder Plot previously to the day of his re-
ceiving the enigmatical letter for pretending to
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decipher which King James arrogated to himself
the shrewdness of the sphynx.

In the margin of some examinrations taken by
Sir E. Coke, such notes as these oecur in his hand-
writing. “Read A and B only.” “Read not
this.” ¢ Hucusque,” (thus far only,) &e. A pas-
sage in an examination read at Sir W. Raleigh’s
trial, which had a tendency to implicate the French
Government in the plot, is scored under, and
marked in the margin by Sir E. Coke, “ Cave!”
(beware!) In the Overbury examinations there
do not appear such palpable directions, because,
although Sir . Coke took the evidence in his own
handwriting, he did not conduet the trials. But
the paragraphs are all lettered for the purpose of
such directions, and the margins contain a variety
of private marks.

Sir B. Coke on various occasions arising upon
the trials for the murder of Sir T. Overbury, pro-
fessed a Dbelief in the notion of the existence of
slow poisons. As a means of criminating the pri-
soners, Sir 14. Coke says on one occasion, “ There
are divers sorts of poisoning, by some whercof a
man shall die a month or a quarter of a year after,
“ut sie se sentiat mori;” and it shall not be known
m what manner he is poisoned; as one Squire, a
Priest, should have poisoned Queen Elizabeth by
poisoning her saddle.” And Sir E. Coke remarks,
in his charge to the Grand Jury in Weston’s case,
that = the Devil had taught divers to be cunning
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in poisoning, so they can poison at whatever dis-
tance of time they please, by consuming the
nativum  calidum or humidum radicale in one
month, two, or three, or more, as they list ; which
they by four manners of ways do execute—Ist,
gustu ; 2nd, haustu; 3rd, odore ; 4th, contactu.”
There are many ancient testimonies to the ex-
istence of slow poisons producing their fatal effects
after intervals of weeks or months, as Plutarch,
Theophrastus, Livy, Tacitus, and Aulus Gellius.
In more modern times the like powers have been
attributed to the Aqua Tophana, and the Sue-
cession Powder*. In 1659, the detection of a
society of women at Rome, who had associated
themselves for the purpose of poisoning, ereated
great alarm. In the year 1670, the Marchioness
Brinvilliers, who, among other vietims, poisoned
her own father and two hmtherﬁ, created a like
sensation in France. An Inquisition, called the
Chambre Ardente, was established at Paris, for the
purpose of watching the use of poisons. By
means of this institution, two women who dealt

* The Agua Tophana has been supposed, by some persons, to
have been a solution of arsenie, with the addition of the herb
cymbalasia, growing on old walls ; Ly others it is supposed to
have consisted of cantharidesand opium. The Suceession Powder
is supposed to have been made of sugar of lead, with the addi-
tion of some more volatile eorrosive. The poisons found in the
casket of St, Croix, the lover of Brinvilliers, were corrosive sub-
limate, opium, regulus of antimony and vitriol.
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largely in poisons, La Vagren and La Voison, were
detected in 1680, and burnt alive,

The most famous poisoner of modern times, was
a woman at Naples of the name of Tophana, the
inventress of the Aqua Tophana, which was ad-
ministered in drops proportioned to kill within any
particular time that might be required. This
woman, who fled from Naples in 1709, was visited
as a curiosity at an asylum in 1730. She is stated
to have poisoned upwards of six hundred persons.

These celebrated adepts at poisoning became
famous after the time of Somerset’s trial; but
shortly before that period, Shakspere’s writings
show the general notion in England of the efficacy
of slow polsons—

Their great guilt,
Like poison given to work a great time after,

Now ’gins to bite the spirits.
Tempest, Act iil., s. iil.

And the stories current in the reign of James L.,
of Catherine de Medicis, and of her perfumer
René, who had obtained the reputation of being
able to convey poisons through a variety of vehicles,
as a jelly, or the smell of a rose, had probably pos-
sessed the minds of the Peers who tried Somersef,
with a belief that slow poisoning was a craft which
was taught and practised.

In the present day it may be doubted if a medi-
cal man could indicate with certainty any poisonous
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preparation of which the effect should be fatal, but
should nevertheless be suspended for two months,
or even a week. And, perhaps, good scientifie
testimony could be produced negativing the quality
of being a slow poison to any of Franklin’s drugs,
unless, indeed, they be repeated in small doses for
a considerable period of time.

The Peers who tried Somerset, would have had
their minds prepared for a tale of the vending of
poisons for luere by a starving apothecary, in con-
sequence of the powerful impression that must
have been made on all frequenters of the theatre
by Shakspere’s colloquy between Romeo and the
Mantuan apothecary, whilst it was yet a recent
production of his genius. Popular belief had, also,
within a few years before the trial, imputed the
death of Amy Robsart, Lord Leicester’s wife, and
of Prince Henry, to poison. And it must, about
the same time, have been the current talk of the
town, how that Ben Jonson’s mother, (when her
son’s friends were supping with him, to celebrate
his liberation from prison after confinement for
reflecting on the Scotch nation,) produced a phial
of poison, and declared, that if her son’s ears had
been cut off, (which was not an unusual punish-
ment before the time of the Commonwealth,) for
writing an imputed libel, she would have mixed
half the poison in his drink, and would have drunk
off the other half herself.

Sir A. Weldon writes that Franklin confessed
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that Sir Thomas Overbury was smothered by him
and Weston, and was not poisoned. The suspi-
cious circumstance that none of Franklin’s exami-
nations taken before his trial are forthcoming,
gives some countenance to this report. The story
of poisoning is certainly a very singular one.
Weston is represented, according to the hearsay of
Franklin, to have said that Overbury had taken as
much poison as would have killed twenty men.
Sir F. Bacon, in his opening speech on Somerset’s
trial, states-that Weston “chased Sir T. Overbury
with poison after poison, poison in salt meats, poi-
son In sweet meats, poison In medicines and
vomits,” In the speech which he had prepared for
delivery, if the Countess of Somerset had pleaded
“ Not Guilty,” he speaks of a “wvolley of poisons;
arsenic for salt, great spiders and cantharides for
pig-sauce, or partridge-sauce, because they resem-
bled pepper ; mercury for tarts, in which no colour
1s 8o proper.” In the Star Chamber, Bacon says,
“The poets feign that the Furies had whips corded
with poisonous snakes: and so a man would think
that this were the very case, to have a vietim tied
to a post, and to scourge him to death with snakes;
for so may truly be deemed diversity of poison.”
And, lest the Peers should be sceptical about so
incessant a volley of poisons being directed against
Overbury from April to September before he was
killed, Bacon adds, “ His body was come, by the
use of poisons, to the state of Mithridates’ body
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by the use of treacles and preventatives, that the
force of poisons was blunted upon him.”

This story of poisoning is unlikely in itself,
and rests upon a very weak foundation of evidence.
In all the indictments the charge of poisoning is
confined to four specific acts: and it is only with
regard to two of these, the arsenic adminis-
tered in June, and the mercury in tarts in July,
that any attempt was made to show direct co-ope-
ration on the part of the Earl of Somerset. It
will probably be thought that the evidence adduced
for this purpese was of the most unsatisfactory
nature ; whilst the suggestion that Overbury died
in September from arsenie and mercury taken in
June and July is in the highest degree improbable.

The presumptions from destroying papers, ob-
taining a pardon, appointing Helwysse Lieutenant
of the Tower, and Weston gaoler over Overbury,
are open to several infirmative considerations.
Some remarks have above been made on the pre-
sumption arising from the destruction of papers:
similar observations are applicable to the pardon.
Besides, we do not know its date, or the precise tenor
of it; both which, it may be supposed, would have
been minutely set forth, if the prisoner would have
been prejudiced by them. But it is important to
notice that anciently it was a very common practice
to grant pardons to persons holding public employ-
ments ; the records of the State Paper Office show
that it was a matter of course for any ambassador
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returning from abroad to take out his pardon. Tt
is remarkable that the person who assisted the Earl
of Somerset in framing the pardon, and in muti-
lating the papers, was Sir R. Cotton, the eminent
antiquary, who had so large a share in the collec-
tion of our national records ; and who in public and
private 1fe acquired the esteem of the most emi-
nent characters of his day.

The appointments of Helwysse and Weston are
not traced to the Earl of Somerset. It is clear
that Helwysse paid a considerable sum of money
for his place, a circumstance which is noticed by
Bacon because it gave him an opportunity of
reflecting on the expression, “He (Helwysse) must
bleed,” (pay a large sum,) which Bacon said was
a presage of Overbury’s death. The occasion
of the Privy Council removing the preceding
Lieutenant, Waad, is stated by Somerset to have
been that he allowed the Lady Arabella the use
of a key; a statement which he would not have
ventured to make in the presence of all the Privy.
Councillors, if it had not been true. It 1s ob-
servable that Helwysse, throughout the long de-
tails contained in his dying declarations, does not
refer his own appointment to the Earl, or crimi-
nate him in any way.

With regard to the direet evidence against
Somerset, other than what relates to the arsenie
and the tarts before adverted to, it depends chiefly
on the hearsay of Franklin and Simcox, which, for
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the most part, is a double hearsay, and, with
respeet to Franklin’s examinations being read, a
treble hearsay; and that, too, of persons totally
destitute of credibility.

Lord Northampton’s letters are the only au-
thentic piece of testimony which awakens a strong
suspicion of the Earl’s guilt. But they do not
appear imcompatible with the supposition of what
Somerset acknowledged, that he was a party to the
strict confinement of Overbury, (an act, doubtless,
of cruel persecution,) but that he was no party to
his murder. On perusing the confidential letters
in question, in connection with the other letters of
Northampton set forth in the previous pages of
this work, it may, perhaps, be thought that if
Northampton and Somerset had been plotting toge-
ther Overbury’s poisoning, the letters would have
contained some allusion more close to the business
they had at heart than any which is found in them,
and that something would have appeared regarding
the numerous agents in whose hands they are sup-
posed to have been trusting their lives.

Supposing Overbury murdered, his murder may
be accounted for by motives and actions totally
independent of the Earl of Somerset. Sir F. Bacon
pointed out with considerable eloquence the “Fu-
ries in Women,” which he supposes impelled the
Countess’s “stream of hatred.” We know that
the Countess had recourse to dark acts before she
made a conquest of the Earl, and in order to

2 A
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win his affections. Her communication with D.
Woodes shows that she had been taking means to
kill Overbury before his imprisonment, which failed
in effect, because either she could not procure the
concurrence of the Earl of Somerset, or did not
venture to solicit it.

On the other hand, it is very improbable that a
person of the Earl of Northampton’s knowledge and
discretion, and the Earl of Somerset, should, both
of them, have confided to the Countess the whole
business of the procurement of the persons and
the employment of the agents, and this during a
period of five months. DBesides they well knew
that the King’s prineipal physician and an apothe-
cary appointed by him were in constant attend-
ance on Overbury; and they even facilitated the
access of other physicians. To have gone on for
months poisoning in defiance of all these dangers,
and in the certain prospect of a coroner’s inquest,
or eertain suspicion, in case one were not sum-
moned, might, perhaps, be reconcilable to the con-
duct of an infuriated woman, blinded by her
passions, but is not conformable to the wariness
with which Northampton and Somerset might
have been expected to have pursued, if they had
designed to poison Overbury.

Neither does Northampton nor Somerset appear
to have had any adequate motive for incurring
imminent peril of life, after having obtained every
object of wealth and power they could reasonably
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hope for. Bacon, in a letter to the King, accord-
ingly observes, that the imputation of motives to
Somerset was a point of “tenderness;” for the
malice, he says, “must have a proportion to the
effect of it, which was the empoisonment:” and he
mtimates, that revenge upon a quarrel with Over-
bury was not a sufficient foundation of malice; but
that it was necessary, further, to surmise that
Somerset had grave cause to fear Overbury; but
any such cause was purely conjectural.

Both reports of the trial represent the earnest
endeavours which were used by the Lord High
Steward to induce the Earl of Somerset to make
a confession. In the subsequent chapters of this
work, the devices practised for this purpose, whilst
Somerset was in prison, will appear the most extra-
ordinary that are related to have been ever employed
towards a state prisoner in this country. It is
known that Somerset stated his belief that, in con-
sequence of having promoted the imprisonment of
Overbury, the Peers would in all probability find
him guilty of the murder. Nevertheless, in prison
he indignantly rejected all promises of favour and
pardon however frequently and artfully set before
him. At his trial, his reply to the Lord High
Steward was, “I am confident in my own cause,
and am come here to defend it.” After the trial,
when the further assertion of his innocence could
do him no service, but was extremely likely to
exasperate King James, and to close the avenues

2A 2
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of mercy, he protests, in a letter to the King, “1I
fell rather for want of well defending, than by the
violence or force of any proofs.”

With regard to the argumentum ad verecun-
diam, that the Peers who tried the Earl of So-
merset were more competent to form an opinion
upon the subject of his guilt or innocence than
ourselves, it may be useful to notice a few par-
ticulars concerning the tribunal before which his
trial took place*. It was the High Steward’s
Court, and not the Court of the Peers in Parlia-
ment. In the Court of the High Steward that
officer was the sole judge of all matters of law:
he generally returned, at his own nomination, the
Peers Triers; but at the Earl of Somerset’s trial,
the Privy Council appear to have nominated the
Triers. The Peers thus partially selected could
not be challenged.

At the trial of the Protector Somerset, three of
his most inveterate enemies were selected among
the number of his Triers. At the trial of Hssex
and Southampton, Lord Cobham, the avowed and
cordial enemy of Essex, and Lord Grey, whose

* With regard to the previous verdicts of the juries, it should
be mentioned that the jury which aequitted Sir N. Throgmorton,
were imprisoned for nearly eight months and heavily fined. The
practice of punishing juries for their verdicts was not completely
abolished till the reign of Charles the Second. Sir W. Raleigh’s
jury was said to have been changed on the night before his trial.
Little credit, therefore, can be due to the verdiets of such packed
and intimidated juries,
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quarrel with Southampton was notorious, and was
the sufaject of altercation during the proceedings,
sat among the Triers. In a letter from Lord
Cornbury to the Duke of Ormonde, he writes that
the principal reason of his father, the great Lord
Clarendon, withdrawing himself from the kingdom,
was on account of his having received information
from a very credible quarter, that there was a
design to prorogue the Parliament, in order that
he might be tried by a select number of Peers who
were his enemies. Jeffries summoned no less than
six of the great officers of the Crown among the
select Peers who tried Lord Delamere*.

Sir F. Bacon, in one of his letters to King
James, desires him to be very cautious in the
appointment of a High Steward for the Earl of
Somerset’s trial. Twenty-two Peers were nomi-
nated; among them will be found several indi-
viduals, holding offices of state, as the Lord Privy
Seal, Lord Chamberlain, and the Warden of the
Cinque Ports; and, joined with these, the very
Peers mentioned by the author of the Awlicus
Coquinarie to have assembled at Baynard’s Castle
for the purpose of ruining Somerset, on which
occasion one of their followers threw dirt at a
picture of the Earl which was hung out for view at
a painter’s shop in Fleet Street. There can be
little doubt that the select Peers all belonged to

* See the Author’s Tract on the Court of the Lord High
Steward, annexed to Phillipps’s State Trials.
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the faction, who expected to rise by the fall of
Somerset, and that in reality he fell by a verdict
swayed by his rival Villiers,

The Compte de Marests, the French Ambassador
at the Court of London, when the Earl of Somerset
was tried, writes concerning the trial to his own
Court*: “That certainly the least country gentle-
man in England would not have suffered for what
the Earl of Somerset was condemmed, and that, if
his enemies had not being powerful, he would not
have been found guilty; for there was no con-
vineing proof against him, but only circumstances
such as might serve in France for putting him to
the question, which was not the custom of England.
He expresses his regret at witnessing the Earl
delivered into the hands of his enemies.”

Sir A. Weldon expresses the following opinion
on the subject. “Many believe the Earl of So-
merset guilty of Overbury’s death, but the most
thought him guilty only of the breach of friendship
(and that m a high point) by suffering his impri-
sonment, which was the highway to his murder;
and this conjecture I fake to be of the soundest
opinion.”

According to an old memorandum in one of the
Losely papers which will be stated at length in a
subsequent chapter, it appears to have been the
opinion of the son-in-law of Sir George More, the

# See Depéches du Compte de Marests,—Carte’s History,
vol. iv., p. 23.
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Lieutenant of the Tower who succeeded Hel-
wysse, that Somerset was innocent of Overbury’s
murder; but that he was prosecuted, because
“ King James was weary of him and Buckingham
had supplied his place.” He grounds his opinion
upon conversations with the Earl of Somerset’s
chief servant.

The author of the “Anmals of King James,”
published A.p. 1681, writes: “ Some that were then
at Somerset’s trial, and not partial, conceived in
conscience, and as himself says to the King, that
he fell rather by want of well defending, than by
force of proofs.”
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CHAPTER V.

CONDUCT OF SIR EDWARD COKE IN THE PROCEEDINGS
RELATIVE TO THE GREAT OYER OF POISONING.

Tue first important business with regard to the
Great Oyer of Poisoning in which Sir Edward
Coke was concerned, was that of a Public Pro-
secutor, in collecting evidence against the pri-
soners. His employment in this matter exhibits
the advantages aceruing to a community, when
eriminal prosecutions are conducted, from their
inception to their conclusion, by public fune-
tionaries, whose abilities and whose characters
may be a guarantee for the satisfactory per-
formance of a duty requiring great discretion,
industry, and integrity.

Fielding, in his Tract on the “Causes of the
increase of robbers,” mentions the encouragement
which the spirits of robbers receive from the
remissness of prosecutors, whom he classifies in
the following manner.

1. Fearful, and to be intimidated by the threats of the
gang; or,
2. Delicate, and cannot appear in a public court; or,
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3. Indolent, and will not give themselves the trouble of
a prosecufion ; or,

4. Avaricious, and will not undergo the expence of it;
nay, perhaps, find their account in compounding the mat-
ter; or,

5. Tender-hearted, and cannot take away the life of a
man; or,

Lastly, Necessitous, and cannot really afford the cost,
however small, together with the loss of time which at-
tends it. g

Fielding might have mentioned, among the
encouragements to crime, the chances of escape
from the ignorance or negligence of the persons
who prepare criminal cases for trial, and who are
not responsible to the public for the injuries thus
occasioned to society. And Dbesides impunity
for crimes arising from the want of a Minister
of Justice or Public Prosecutor, greater evils
not unfrequently oceur, which it would be the duty
of such an officer to prevent, and which arise from
the urging on of frivolous or vexatious prosecu-
tions, sometimes from an injudicious zeal for
public justice, sometimes under the cloak of law,
for the gratification of malice, or the acquisition
of luere.

In the prosecutions for the murder of Sir T.
Overbury, we find, according to a letter of Sir L.
Coke, that persons flocked to him for the purpose
of communicating all they knew upon the subject,
because they felt at no loss where to go, in order
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that their testimony might be listened to and
recorded.  We find also the fecling of respon-
sibility in a high Officer of Justice, with regard
to the performance of an important public trust,
productive of its natural result, extraordinary
efforts of assiduity and vigilance; and we find,
owing to the employment of an individual of
eminent talents and great legal experience in
conducting the preliminary details of a public
prosecution, that consummate skill was displayed
in taking care that no link which industry could
supply in the chain of legal evidence should be
wanting against the day when its relevancy and
sufficiency was to be submitted to a publie ordeal ;
and when the Public Prosecutor himself should
be put on his trial, whether he had duly discharged
his important functions.

Sir F. Bacon, whose efforts to disparage Sir
E. Coke, and to supplant him in the favour of
his Sovereign are apparent in many of his own
letters, nevertheless says of his rival, with refe-
rence to the Great Oyer of Poisoning, “ Afterwards
it was referred to Sir E. Coke, Chief Justice of
the King’s Bench, as a person best practised in
legal examinations, who took a great deal of
indefatigable pains in it, without intermission,
having, as I have heard him say, taken at least
three hundred exammations in this Dbusiness.”
And again, “The Lord Chief Justice’s name thus
ocewrring, 1 cannot passs it by, and yet I cannot
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skill to flatter. Dut this T will say of him, and
I would say as much to ages, if I should write
a story; that never man’s person and his place
were better met in a business, than my Lord Coke
and my Lord Chief Justice, in the case of Over-
bury.”

In the third chapter of this work, it will have
been observed how many of examinations in the
State Paper Office are in the handwriting of Sir
E. Coke. In those documents he chiefly appears
as a recorder of what was stated by witnesses or
prisoners: They indicate patient industry, and a
zeal for accumulating proof which disclaimed no
mental drudgery nor even manual labour. The
papers contained in the present chapter, which
are chiefly of a private nature, are indicative of
the acute cogitations of his mind, of his powers
of moulding evidence to answer the requisitions
of an hypothesis, and of his shrewd suggestions
regarding the probabilities of human conduct
under a variety of circumstances.

After collecting and marshalling the evidence
preparatory to the trials, the next publie proceed-
ing in which Sir Edward Coke was engaged, was
the arraignment of Weston (Overbury’s gaoler),
which took place on the 19th of October, a.p.
1615. And here the reflection occurs, that a
Public Prosecutor is a very improper person to
sit as Judge upon the trial of any individual
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against whom he has (to speak technically,) got
up the evidence for the prosecution. It is difficult
for him not to regard the fruits of his zeal and
industry and skill with something of a parental
eye, and to treat, with feelings of resentment,
any reflections upon them, tending to impugn
their probative force, or, still more, to impeach
their genuineness or credibility. A person who
is anxiously collecting written evidence such as
may square with a particular train of reasoning,
will be too apt, even if he mean to act impartially,
to warp it to his own purpose, just as Procrustes
used to shorten or lengthen the limbs of all
strangers who fell into his power, so as to fit
them to the size of a particular bed. The neces-
sity that depositions, examinations, and con-
fessions so obtained should be subjected to a
serutinizing and impartial review will be admitted.
How peculiarly, then, was it improper that Sir
E. Coke, the Chief Justice, should preside at any
inquiry on the ecredibility of documents which
had been prepared by the same Sir Edward Coke,
acting in the capacity of Public Prosecutor. For
it must be recollected that these judicial papers
were mostly in his own handwriting, and purported
to contain statements of what had passed between
him and the witnesses or prisoners, when no publie
was present; but when the rack was at hand to
be called for, if it was thonght necessary that a
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prisoner should utter what was deemed advisable
should appear on paper as the result of his exami-
nation®.

Without imputing to Sir E. Coke, that, like Sir
F. Bacon, he did not “skill of scruples” of duty
or conscience, when it was a question of gratifying
King James, (for on some occasions he opposed
the arbitrary will of that King, and made a me-
morable resistance to the tyranny of his son,
Charles 1.), yet it will not be uncandid to suppose,
that his conduct as a Judge might have been in
some measure influenced by his previous oecupation
of Public Prosecutor. His pre-eminent reputation
as a lawyer was to be maintained on a conspicuous
theatre, to the scenes of which the attention of the
whole nation was directed. And he was powerfully
stimulated to make it manifest to his Sovereign
and the publie, that the days and nights he had
devoted to the investigation of the murder of Sir
T. Overbury, had not only been laboriously and
judiciously, but also successfully occupied. Nor,
as we have seen, did his anxiety on the subject
cease with the trials of the prisoners, but his atten-

#* It has been mentioned, in the last chapter, that Coke states 1t
as a proof of “the honour and reverence which the law gives to
nobility, that their bodies are not subject to torture.” In several
of the prosecutions which Coke conducted as Attorney-General,
the rack was unquestionably used ; and his name appears in
various commissions authorising the use of it: as in Peacock’s
ease, Archweol., vol. x., 143, and in that of Guido Fawkes, whose
signature Sir E. Coke attests, and yet the same Sir E. Coke, in

his writings, inveighs strongly against the practice of torture as
repugnant to Magna Charta.
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tion hung, in a manner, on their lips so long as
what they uttered could have any effect even upon
what Sir F. Bacon calls “ the world at Tyburn.”

In charging the Grand Jury upon the trial of
Weston, Sir Edward Coke made the following
observations. He declared, “that of all felonies
murder is the most horrible; of all murders poi-
soning is the most detestable; and, of all poison-
ings, the lingering poison.” He descanted to the
Jury on the “baseness and cowardice of poisoners,
who attempt that secretly against which there is
no means of preservation or defence for a man's
life ; and how rare it was to hear of poisoning in
England, so detestable it was to our nation: But
that now the Devil had taught divers to be cun-
ning in it, so that they can poison in what distance
of time they please.” Thus he assumes the effi-
cacy of slow poisons, and inflames the minds of the
Jury and the public against the prisoners, by
expatiating on the heinousness of the offence with
which they were charged. Whereas the Jury
required to be cautioned, lest their antipathy to
the erime of poisoning should render them unseru-
pulous concerning the proof of it.

The speech of a Judge in charging a Grand
Jury is of much greater importance than it may
seem to be with reference to its immediate object.
For it is heard by the public present in Court, and
it makes an impression, by anticipation, on the
minds of the very persons who afterwards act in
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the capacity of Petty-Jurymen. Judges have, on
too many occasions, omitted to consider the re-
sponsibility they ineur by prejudicing Juries in
this way. In some instances they may appear to
have seized with avidity on the opportunity thus
afforded them of taking an unfair advantage of
prisoners, who, in their dungeons, heard nothing
of the harangues likely to operate, in a manner
most prejudicial to them upon their trials. Sir
E. Coke’s address to the Grand Jury in the “Great
Oyer of Poisoning,” may be thought to be liable to
this impeachment.

The following extract from the charge of Sir
Orlando Bridgman to the Grand Jury on the trials
of the Regicides will show to what extent this op-
portunity for declamation may be abused. “ You
are now to inquire of blood, of royal blood, of
sacred blood, blood like that of the saints under
the altar, saying, ¢ Quousque Domine.” ¢ How long
O Lord ! This blood ecries for vengeance, and it
will mot be appeased without a bloody sacrifice.
This T will say, that he that conceals or favors the
guilt of blood, takes it upon himself, wilfully,
knowingly takes it upon himself; and we know that
when the Jews sald, ¢ Let his blood be on us and
our seed,’ it continued to them and their posterity
to this day.”

Weston, having, in the first instance, refused to
plead, Sir B. Coke “ plainly delivered his opinion,
that he was persuaded that Weston had been dealt
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withal by some great ones, guilty of the same fact,
as accessary, to stand mute, whereby they might
escape their punishment.”

Notwithstanding Weston had not yet pleaded,
and the proceedings were to be adjourned, in order
to afford opportunity for working upon Weston’s
mind in such ways as might induce him to plead,
Sir 1. Coke took this extraordinary course. He
“willed Sir Lawrence Hyde, the Queen’s Attorney,
and those of counsel for the King, to manifest
unto the aundience the guiltiness of the said Weston
by his own coufession, signed with his own hand;
and, if in the declaration thereof, they may meet
with any great persons whatsoever, as certainly
there were great ones confederate in that fact, he
should boldly and faithfully open whatsoever was
necessary, and he could prove against them.”

Accordingly Sir Lawrence Hyde opened the
whole evidence against Weston before he had
pleaded. And he was allowed, if not encouraged
by Sir E. Coke, to call the marriage of the Earl
and Countess of Somerset “an adulterous mar-
riage,” and to say that the Countess was a “ dead
and rotten branch, which being lopt off, that noble
tree (meaning the family of Howard) would prosper
the better.” Another of the King’s counsel, Mr,
Warre, in allusion to Somerset, said, * Pereat
unus, ne pereant omnes, pereat peccans, ne pereat
respublici.”

After the evidence against Weston had been
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gone through, the Court was adjourned from the
19th to the 23rd of October. On this latter day
Weston pleaded Not Guilty; and, thereupon, the
evidence was opened and proceeded with precisely
as on the preceding day.

Sir E. Coke, upon Weston being found guilty,
before he pronounced sentence of death, spoke to
this effect:—

That for the duty of the place, he must say somewhat;
and that to two several persons: First, to the audifory:
and, secondly, to the prisoner.

And that which he spake to the auditory, he divided into
four parts: 1st, The manifestation of the glory of God, and
honour of the king. 2dly, The preventing of other damned
crimes of poisoning. 3dly, An answer to certain objec-
tions. d4thly, That there is no practice of conspiracy in
prosecuting of the business.

For the 1st, he observed the finger of God in the mani-
festation and bringing to light of this matter, having slept
two years, being shadowed with greatness, which cannot
overcome the ery of the people.

He observed also the providence and goodness of God,
who put into the hearts of himself, and the rest of the
judges, the day of the prisoner’s last arraignment, when he
stood mute, not to give judgment against him for that time,
but defer it till now; and how in the mean time it pleased
his majesty out of his gracious care and pity, to send to
the prisoner first the bishop of London, next the bishop of
Ely, to admonish and persuade him for the saving of his
soul; who, after each of them had spent two hours with
him, it pleased God (when they had left him) to move his
heart, so that now he did not put himself to be tried by the
country; by which means (using Weston’s own words) he
said, the great flies shall not escape, but shall receive their

2 B
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punishment. For conclusion of his first point he lastly
observed, “ Divinum quiddam in wulgi opinione,” that
notwithstanding so many uncertain rumours touching this
case, at last it proved to be true.

2dly, He declared, how for prevention of this damned
erime of poisoning, justice was the golden mean, and
declared his majesty’s resolution straightly to execute jus-
tice for that treason; and he used this saying, “ >emo
prudens,” &ec. and desired God that this precedent of
Overbury might be an example and terror against this
horrible erime, and therefore it might be called, “ The
great Oyer of poisoning.”

3dly, He said that at the arraignment there were certain
eritics, who had given out, the prisoner should deny his
examinations ; and found much fault, for that the exami-
nations were read, the prisoner standing mute. But for
the first, how untrue it was, all the world saw, the pri-
soner here confessing them all, being read and shewed
unto him ; and for the second, beside that it was exceed-
ing discreet and convenient the world should receive some
satisfaction in a cause of that nature, he cited and shewed,
that by the laws of the land they ought and were bound to
do so, notwithstanding the greatness of any, who might
thereby be impeache ! ; of whom he said, although this was
“unum crimen,” yet it was not “unicum crimen.”

4thly, As touching the supposed practice or conspiracy,
he solemnly protested to God, he knew of none, nor of any
semblance or colour thereof; and therefore he much in-
veighed against the baseness and unworthiness of such as
went about so untruly and wickedly to slander the course
of justice. And so he came, last of all, to that which he
had to speak of Weston the prisoner.

First, touching the wickedness of his fact, he very seri-
ously exhorted him to an unfeigned confession and contri-
tion for the same, declaring unto him how that his confes-
sion would be a satisfaction to God and the world, and that
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by his faith and true repentance he would lay hold upon
the merits of his Saviour.

He persuaded him that no vain hope (which is a witch)
should keep him back from giving satisfaction to the
world, by discovering the guiltiness of the great ones;
assuring him, that after this life, as death left him, so
judgment should find him.

Anl lastly, taking occasion there to remember this poi-
soning to have been a papish trick, which he instanced by
examples of one Gurnandus de Burlanus; mentioned 22
Edw. 1. Squier, that attempted to poison queen KEliza-
beth’s saddle; Lopez, and Mrs. Turner: he then pro-
eeeded to give judgment, which was,

That the prisoner should be carried from thence to the
place from whence he came, and from thence to Tyburn,
and there to be hanged by the neck till he was dead.

Judgment being given, the lord chief justice commanded
that the prisener might have convenient respite, and the
company of some godly learned men to instruet him for
his soul’s health.

The two following documents now published
from the records of the State Paper Office, relate
to Weston’s trial : the first is a letter in Sir E.
Coke’s handwriting, in which are detailed the ecir-
cumstances of Weston’s first arraignment.

MosT GRACIOUS SOVEREIGN,

By force of your Majesty’s Commission of oyer and
terminer, we your Judges of your Majesty’s Bench, with
many other assembled this present Thursday, at the
Guildhall in London, in the presence of a great number
of Your Maj%’s Subjects, where after the Commiss" read,
a great Inquest of 19 grave valuable and understanding
Citizens was returned and sworn, we having not seen
within the City a more substantial grand Jury, who upon

2 B2
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evidence given unto them, and upon deliberate conside-
ration about an hour and a half without any contradietion
with one voice indicted Rich? Weston of willful murder
and poisoning of Sir Thomas Overbury. Whereupon the
Delinquent was arraigned and for a show pleaded not
guilty, but refused to put himself upon the Country, as
the Law required, and therefore in Law stood mute.
And albeit we and others did Christianly, and earnestly
often exhort him to put himself upon a lawful trial, as
he ought, and not to be author of his own death, and to
suffer the extreme torment of pressing, if the judgment
of law should be strictly observed, yet he very obstinately
refused to yield to it. Whereupon we thought meet, as
well to inform our consciences, as to safisfy the multitude
(some of the Nobility and many Gentlemen of great
quality being there present) to have openly and at large
read the Confessions of the said Richard Weston, and the
testimonies of others as well concerning the fact of the
sald Richard Weston, as the Earl of Somersett, and the
Countess and M** Turner, without sparing of any of them,
or omitting any thing material against them (the necessity
and course of the evidence requiring it, for that it ap-
peared thereby, that the said Richard Weston was pro-
cured and wagered by some of them) to the greal satis-
Jaction of the Auditory (which we might well discerne
by their gestures) and to the great honor of your Majty
for Your princely zeal fo Justice.

We are verily persuaded, that this wicked fellow had
been instructed, by some evil counsel, that, he pleading,
as he did, though he be executed, yet the accessories
ecannot by any ordinary course of Justice be proceeded
withall (as indeed they cannot) but must be left to a
Parliament. We have adjourned the Commission until
Monday next at two of the clock and in the mean time
some good preachers are to be assigned unto him to
reclaim him, if it please God to give him grace; and
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in the mean time we have taken order, that his hands
and feet shall be manacled, so as he shall neither hurt
himself nor escape.

Upon reading of the examinations subseribed by himself
he could deny none of them, and confessed that he had
been mildly and temperately dealt withall. If he shall
persist in his contumacy, we most humbly desire your
Maj%’s directions, whether we shall proceed in judgment
& execution against him on Monday or no; and if we
shall, whether it be not your Maj%*s pleasure he shall be
executed according to the Judgm® of the Law. And I,
your Chief Justice (albeit I had no warrant therefore)
was bold in manifestation of your Majt¥’s zeal to Justice
to publish your Maj®%’s prim and pertinent direction
and interrogatories written with your own grand hand,
for the finding out of this foul fact, which (as the sequel
shows) had an extraordinary blessing of God, and which
very many desired to see. And I your Chief Justice
did further remember the famous and worthy example
of the Lord Sanquer. And albeit your Maj®¥ had highly
advanced out of your Princely favor the now Earl of
Somersett to great dignities and estate, yet your Majt
out of your respect to Justice suffered the course of
Liaw to proceed against him, and that he was justly
committed to the Dean of Westminster’s house, under
the safe custody of Sir Oliver St John, and the Countess
also restrained of her liberty.

But we all certify your Maj' that in the carriage of
the whole cause there appeared not to us any shadow
or spark of conspiracy, combination or plot to scandalize
or lay an aspersionsupon any, but that the proceeding
had been just, orderly, and honorable. And with what
great applause your Maj'¥’s Princely zeal of Justice therein
was of all the hearers accepted, it much rejoiced our
hearts fo behold. And we shall continually pray to the
Almighty for your Majesty in all prosperous and happy
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estate long to continue. 19 Oet: 1615 at mine of the
cloek.
Your Maj’* most humble and faithful subjects
and servants,
Epw: Coke. Fo: Croke. Jo: Dopbpribpg.
Ros. HouvGgnrox.
To the King’s most Excellent Majesty.
[Indorsed] from Mylord Chief Justice and the Judges
of the Bench to his Majesty®*.

The next document regarding Weston, is a let-
ter to the King in Sir E. Coke’s handwriting,
detailing the circumstances of Weston’s trial, after
he had pleaded Not Guilty. The means whereby
Weston was induced to change his mind, are here
ascribed to the instigation of the Holy Ghost. A
delusive promise of pardon is a more probable so-
lution of the enigma. It is very likely that Weston
refused to plead, in the hopes that, in order to
proceed against Somerset as an aceessory, a pardon
would be- offered him if he pleaded. It is less
probable, that for the purpose of saving Somerset,
he would ever have thought of enduring the peine
forte et duret.

#* State-Paper Papers, Domestic Office, 1615, Oet. 19, No. 212,

t The judgment of the peine forte et dure was abolished only so
lately as by the 12th George the Third, ch. 20. It appears from
the Sessions Papers, that in the time of Queen Anmne, it was
usual to tie the thumbs of prisoners together in order to make
them plead. A prisoner was pressed to death for not pleading
in the reign of George the Second. It is related, that a person
who had killed his wife in a fit of jealousy, and thrown two of
his children from the top of his house, was about to kill his only
remaining child, when a sudden flash of lightning awakened
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Most Gracious Sovereign,

I, your Chief Justice, do in most humble manner inform
your Maj%¥, that according to your Maj*%’s most Princely
and Christian consideration and care to save Richard Wes-
ton’s soul, the Bishop of London on Saturday last, and
the Bishop of Ely on Sunday spent a long time with him,
using all the strength and fire of persuasion they could,
and yet to their seeming profited nothing, but left him
obstinate and undurate. The Bishop of Ely offered him
to fetch any Jesuit or priest out of some of the prisons,
who would (as he assured himself) come with him in the
grounds of his perswasion, to whom he answered, that if
the Bishop of London and the Bishop of Ely could not
perswade him, neither Jesuit nor priest should do it. But
yesterday morning, upon speech with the Sheriff’s servant,
(by the instance of the Holy Ghost,) he offered to put
himself upon the country, and when he had affirmed so
much to the Sheriff, (who had dealt konestly in the cause,)
he said withall, I hope they do not make a net to catch the
little fishes as flies and let the great go.

According to our Commission, and your Maj'’s direc-
tion, yesterday we proceeded against him, who willingly
put himself upon God and the country, and thereupon a
very substantial and understanding Jury was returned and
sworn ; all the confessions and testimonies were read dis-
tinctly and planely, and he openly and freely acknowledged
all his confessions to be subseribed by his mark, and that
they were all true, and were taken with mildeness and
gentle means without any threatning and hard words.

remorse in his bosom. He suffered himself to be pressed to
death, in order to preserve his estate for his surviving child,
which would have been forfeited, had he pleaded and been cun-
vieted. It was probably with a view to secure forfeitures, that
the punishment of the peine forte et dure was made so excruciat-
ing. Blackstone, the eulogist of ancient practices, writes, that
the punishment “ was purposely ordained to be exquisitely severe
in order that it might rarely be put in execution.”
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After the evidence given for your Majt, the prisoner was
patiently heard as long as he would speak, and in the end
being demanded if he would speak any more, & if he would
he should be heard, he openly acknowledged his said for-
mer words, vizt: I hope they do not make a net to catch
the little fishes as flies and let the great go, and said he
could say no more. Whereupon the Jury departed from
the Bar, and after a mature time of deliberation they
returned and with one consent found him Guilty. Where-
upon Judgm?®is given, and execution awarded, and in the
mean time especial care is commanded to be taken for the
saving of his soul. And this is the true manner and order
of our proceeding. What a multitude were present, how
they were satisfied, and how your Majesty’s Justice was
applauded, we leave it to the report of others. And we
according to our most bounden duty shall ever pray to-the
Almighty for your Maj'¥ in all prosperous and happy state
long to continue. From Sergeant’s Inn this present Tues-
day morning the 24th of October.
Your Majesty’s most humble subjects and servants,
Epw. Coxke. Jo. Crogs.
Jo. Dopbprina. Ros. Houeuron.
To the King’s most excellent Majesty.
[Indorsed] From Mylord Coke & the Judges of the
Bench to his Majty,

The following is a letter in King James’s hand-
writing, addressed to Sir E. Coke, on the subject
of Weston’s trial. The parts in italics are inter-
lineations upon erasures.

Lp. Cuier Justice CokEk.

Right trusty and welbeloved Councellor. Trusty and
welbeloved we greet you well. We have received your

* State-Paper Office, Domestic Papers, 1615, Oct. 24, No. 234
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letter of the 19th of this Month, wherein you give us a
large account to our good satisfaction of your late proceed-
ings with Weston ; which they give us cause to be most
heartily sorry that the least fouch of so foul a fact should
fall upon the honor and reputation of any one that holdeth
so near a place about our person, so do we give God
thanks and withall commend your industry and endeavours
that the truth is discovered, that thereby so heinous and
wicked an offence may receave in due time condigne and
exemplary punishment. We have great reason to approve
as we do the moderation and discretion which you have
used in the whole course of your proceedings ags®* Weston
towards whom we require you even in Christian charity to
imploy your best endeavours, both by sending able and
worthy preachers to him and by your own exhortations to
make him sensible of the danger of his soule if he shall
persist in this contumary, not to submit himself to the
Trial of the Law ; but if you shall find him still to con-
tinue stubborn and obstinate, which God forbid, then we
do require you without delay to proceed to Judgment
which our will and pleasure is should punctually be exe-
cuted, according to the strictness and rigour of the Law,
whereof you are before to forewarn him; for why should
pity be taken of the body of that Man who for want of
Grace hath no commiseration of his own soul. And
because we concurr in opinion with you that Weston hav-
ing neither Lands nor goods to lose, by practice hath bin
wrought to this obstinacy, perhaps upon this sinister sug-
gestion that the Accessory cannot be called in question
unless the prineipal be first condemned, we do require you
our Chief Justice and the Lords who are joined in Com-
mission with you to examine Weston himself if no Man
hath practised with him before whose arraignmt on Mon-
day next you may likewise examine all other parties ag®
whom you may conceive just suspition, namely the Earl of
Somerset and the Lady his wife, whom on like manner you
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are to examine on those points mentioned in the former
letters of the Commissioners in this particular : You may
remonstrate unto them how unworthy a thing it is in the
state they now stand, to heap sin upon sin and to charge
their consciences with the apparent danger of the damning
of the soul of that miserable wretch, who as he hath bin
the Murderer of another, so now will be the Murderer of
himself; whereby let them know they can little relieve them-
selves, if they shall be found guilty for which we profess
we shall be heartily sorry. This being our resolution to
use all Lawful courses that the foulness of this fact be
sounded to the depth; that for the discharge of our duty,
hoth to God and Man, the Innocent may be cleared, and
the nocent, as the nature of the offence shall deserve, may
severely be punished.

To our Right trusty and welbeloved Councillor Sir Edw.
Cooke kn* our Chief Justice of England, and to Our
trusty and welbeloved the Judges of Our Bench.

In the proceedings against Weston, the reader
will have noticed the close correspondence kept up
between King James and his Judges, upon the
subject of the great Oyer; and, in particular, the
circumstance that the King’s directions are “most
humbly desired, whether the Judges shall proceed
m judgment and execution on Monday or no; and
if they shall, whether it be not his Majesty’s
pleasure he shall be executed according to the
Judgment of the law.” In Sir E. Coke’s better
moments he protested against all auricular (as he
termed it,) communications made to a Judge when

* State-Paper Office, Dom. Jae. 1, vol. lviii.,, 1615, Oct. 20,
No, 213, 2 4, and 215,
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the party affected by them, and the public, were
not present; and, in his retirement from active
life, he writes, that the Judges of England are
judges of public tribunals, and not of private
closets.

Sir E. Coke’s defence of his order for reading
the depositions against Weston before he had
pleaded to his indictment, is very unsatisfactory.
This proceeding appears to be one of the most
irregular and unfair that is recorded in the history
of the English law. So far from its being “ex-
ceeding discreet and convenient” that public curi-
osity should be satisfied a few days earlier than
would otherwise happen, to the manifest prejudice
of a prisoner arraigned upon a capital charge, the
course pursued by Sir E. Coke must appear most
indiscreet, most inconvenient and most unjust.
Sir E. Coke, it will be observed, attempts to hide
the weakness of his own vindication under a popu-
lar flourish, that he was bound to adopt the course
objected to, “notwithstanding the greatness of any
who might thereby be impeached, for that although
this was unwm erimen, it was not unicum crimen,”
as though the only objection to reading the evidence
had been that it affected the Earl of Somerset.
His speech illustrates the well-known sophism of
Ignoratio elenchi, or “mistaking the question;”
for he endeavours to divert the minds of the
auditory from the real question, whether it be fair
to publish the evidence collected against an indi-
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vidual before that individual is put upon his trial,
by a clap-trap sentiment, that in administering
justice there is no respect of persons.

It will have been observed that, at Weston’s
trial, Sir E. Coke excites, and instigates others to
excite popular indignation against the Earl and
Countess of Somerset, although they were not
upon their trials; and beseeches Weston, after his
conviction, to “give satisfaction to the world by
discovering the guiltiness of the great omes:”
advice which might naturally be interpreted by
Weston as a hint, that he would have some pros-
pect of a pardon if he made statements implicating
those “ great ones.”

After Weston’s execution, on the 10th of No-
vember, A.p. 1615, the information was preferred
by Sir F. Bacon, in the Star Chamber, against Sir
J. Hollis, Sir J. Wentworth, and Mr. Lumsden,
which has been adverted to in a previous chapter.
The two former defendants were charged with
asking questions of Weston at Tyburn, as to
whether the confessions aseribed to him were true
or not? and further, Sir J. Hollis was accused of
having said at Weston’s trial, that <if he were one
of the Jury, he should doubt what to do.” The
charge against Mr. Lumsden was, that between
the day of Weston’s standing mute, and that of
his trial, he addressed in writing a representation
to the King, reflecting upon the conduct of Sir E.
Coke, in publishing the evidence against a prisoner
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before his trial, and had entrusted this memorial to
an officer of the Bed Chamber, to be delivered into
the King’s hands ; a transaction facetiously termed
by Sir F. Bacon, with reference to the poisoning of
Overbury, an “ empoisonment of the King’s ear.”

Sir . Coke pronounced the sentence of the
Court against these three offenders; and, he re-
marked, that “ He that infuseth into his Majesty’s
ears the least falsehood concerning his Judges
unjustly, is like him who infuseth never so little
copper into coin: they both commit a kind of
treason.”

Addressing Mr. Lumsden, he said, “ You were
a pander to the Earl of Somerset, and were his
favourer in deed, but his follower in evil.” He
took oceasion to mention, that he never attended
executions himself, ever since he read in Ovid,

Et lupus, et vulpes instant morientibus—
Et qusecunque minor nobilitate fera est,

And he asked Sir J. Hollis,

Et quwe tanta fuit Tyburn tibi cansa videndi ?

He affirmed, of his own conduct, throughout
the Overbury trials, that he could say, as Abime-
lech said of himself, “Tu seis, Domini, quod feei,
in simplicitate cordis et munditiec manuum ;” and
he concluded, by wishing * Gentlemen to take heed
how they fell into discourses of these businesses,
when they be at their chambers; for in the pro-
ceeding of these great businesses and affairs, if a
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man speak irrevently of the justice thereof, the
bird that hath wings will reveal it.”

The sentence was fine, imprisonment, and sub-
mission, as follows :

Lumsden was fined 2000 marks, and imprisoned in
the Tower for a year; and further, until he should,
at the King’s Bench bar, submit h