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PREFACE.

Most authors, I imagine, regard the introduction
of the firstfruits of their pen to public notice with
teelings akin to timidity : they are apt to view with
too much self-complacency the literary edifice, as
it grows up into fair proportions beneath their
daily superintendence; they dread the shock of
hostile criticism, which may dash down and erumble
into dust their fondest and most cherished antici-
pations, and the fear they experience is exalted in
proportion as the sense of the worth of their per-
tormance is developed in themselves. The author
of this Essay wishes for no other merit than that
of presenting a correct picture of a condition of
things which claims to be remedied on its own in-
trinsic evidences of injustice and importance, and
which must be patent to all who will take the
trouble to examine for themselves dispassionately
into the details of the matter. He therefore hopes
that eriticism will in his case have regard rather to
the points of interest discussed, than to the mani-

fold imperfections of the writer.
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ALFRED SWAYNE TAYLOR, ESQ,

M.D., F.R.S,

PROFESSOR OF MEDICAL JURISPRUDENCE AT GUY'S HOSPITAL,
ETC. ETO.

My DEAR SIR,

It was under your able direction
and counsel that I first commenced the study of
Medical Jurisprudence. May I then venture to
dedicate this little Work to you, as a token of the
esteem I entertain for yourself, and as a testimony
to the high respect I have for the eminent pro-

fessional talents you possess ?

Believe me to be,
My dear Sir,
Very sincerely yours,

SAMUEL KNAGes.
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UNSOUNDNESS OF MIND

CONSIDERED

IN RELATION TO RESPONSIBILITY FOR CRIMINAL ACTS.

CHAPTER L
INTRODUCTION.

WE remember to have read of the celebrated
magician, wishful to discover the successor to a great
and mighty empire, whose reigning monarch was
far advanced in years, tracing in sand the letters
of the alphabet, into each of which he placed a few
barley grains, and muttering some mysterious
incantation, turned loose a cock, who picked out
the seed from four places, 0, ¢ o, &; the despot, as
the story tells, on being informed of the circum-
stance, and the result of the experiment, caused
many individuals to be put to death, for no other
reason than that their names began with these
letters. Fortunately for us, however, we live in a )
different era ; and thanks in part to our age of pro-
gress and civilization, and to our country with its
free constitution and glorious laws, it is improbable
we shall ever be called upon to sustain so gross and
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2 INTRODUCTION.

wanton a violation of our privileges and rights as
men. Nevertheless, excellent howsoever upon the
whole, our laws may be, still they are but human
institutions, and as such, liable to imperfection :
theoretically, we know we ought not to expeet
perfection in such, practically that we cannof attain
it ; and hence it is found, that ever and anon, cases
of individual hardship come before us, arising out
of the penalty due to the infringement of these
regulations under peculiar circumstances or con-
tingencies which it is difficult, if not impossible,
to provide against ; and if we examine the subject
attentively, we see such a labyrinth to wade
through, such a mass of conflicting interests to
consider, that the mind bewildered, shrinks in de-
spair from the attempt to rectify, and solaces itself
by the reflection, that if much good results from
any instrumentality, some evil is almost sure to
accrue. Acts, really as indefensible and unjust as
those of this blood-stained Greecian autocrat, are
occasionally in this manner, under the garb of
necessity, “ the tyrant’s plea,” perpetrated with the
sanction and under the time-honoured name of law.
Now, though, as T have before said, it cannot be
expected that any system should be devised free
from exception to meet all emergencies, I shall
presume it conceded that, a necessity for amend-
ment in any regulation being shown, and the possi-
bility and practicability of a means of improvement
demonstrated, reason and humanity alike demand
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that our legislators should avail themselves thereof.
The relation that should be maintained by an out-
raged institution, towards the class of eriminals of
unsound mind, constitutes at the present moment,
to the eye of the philosophic observer, that which
the annals of jurisprudence show it to have been
from time immemorial, a great stumbling block :
the guestio vevata of the past, the present, and it
may be the future ; one, which it is wrong to leave,
yet difficult to touch, so intricate and tortuous arve
its several bearings. The subject appeals with
force and power to the sympathies as well as the
minds of all; protection to life and property alone,
is a principle in which every one is deeply interested,
no matter what the rank or station he occupies in
society; the blessings and the sweets of life and its
belongings are as highly esteemed by the peasant
in his lowly cot, perhaps even more so, than by the
monarch on his throne. To ensure this protection
to life and property, so far as can be effected by
legislation, it becomes requisite to admit another
principle, viz., that any offences against either the
one or the other shall be visited with punishment.
But it so happens that occasionally these offences
are the result of a diseased and distempered mind,
a condition to which every human being is more or
less exposed ; and the folly and injustice of treating
criminal sanity and insanity upon the same footing
being too apparent, the law very properly reco-
onises irresponsibility in consequence of mental
B2
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4 INTRODUCTION.

imperfection as a legitimate and lawful defence.
With a provision so correct and just, it may well be
matter of regret that abuse should creep in; but
the self-evident benefit of the plea of irresponsi-
bility naturally led to the too frequent and unjusti-
fiable adoption of the same, whilst the wide scope of
the subject offered great facilities for the evasion of
justice, and thus it became necessary to define, as
precisely as could be accomplished, the degree of
madness or unsoundness which shounld shield from
the retributive consequences of the act.

Definitions, accurate and correct in all their parts,
are of extreme value, but when imperfect are apt to
generate error.  “ Animal bipes et implume,” a two-
footed animal without feathers, was Plato’s cele-
brated definition of man, the fallacy of which was
exposed by Diogenes throwing a plucked fowl into
the schools, and exclaiming, * behold Plato’s man.”
This serves to illustrate an occurrence by no means
rare in the history of definitions, viz., one inade-
quate to the thing defined. The belief that much
of the obscurity investing this subject, giving origin
to such multiform diserepancy of opinion, is attri-
butable to the attempt to enclose within the limit of
an incomplete definition all the relations of a vast
and comprehensive condition, has led me to this
digression.

This plan of fixing the premise upon which
action is founded, is the natural suggestion to the
mind of the individual trained up to the examina-
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tion of the technicalities of legal evidence, expert
in detecting fallacy, prompt in perceiving truth;
nor does insanity, to one unacquainted with the
peculiarities of mental organization, seem to oppose
insuperable or even serious objections to such a
mode of procedure. Nothing on the surface ap-
pears more easy than to decide whether a person
be sane or mad; and the inference is natural that a
condition admitting such ready detection ought to
allow of satisfactory definition. Whereas the phy-
sician who has devoted a lifetime to the long and
laborious study of this particular branch of his
profession, confesses his inability to define insanity,
and believes we might with equal propriety attempt
to define red, yellow, blue, or any other abstract
essence. The habitudes of thought of the two
professions will, on consideration, possibly furnish
a key to the source of this disagreement. Vice,
in its many hydra-headed forms, aided by its twin
sister Folly, has rendered the legal profession a
necessary shield to suffering humanity, to screen
virtue and innocence from their attacks. The
lawyer is accustomed, in the exercise of his call-
ing, to combat these evils throngh the medium of
the fixed and unswerving laws of his country; he
thinks on certainties, and deals with certainties;
and, having nothing to make him undecided in his
opinions, he is in action what we should expect to
find him—positive and practical. The medical prac-
titioner, on the other hand, is surrounded by un-
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( INTRODUCTION,

certainty; it is for him to investigate and control
the ravages of principles which can be neither
seen nor traced, otherwise than by the observation
of the effect produced upon that complex piece of
machinery the human body; to study a mechanism
which he can understand, in unison with a prin-
ciple of life which baffles comprehension; from
the knowledge he has acquired, he endeavours to
reason up to that which he does not possess; he
finds obscurity in the origin and causes of diseases,
as also in their progress and decline, and in the
application of remedies much of dubious ground.
The mind thus habituated to the contemplation of
subjects of such practical import, though specula-
tive tendency, demanding investigation as they do
in an enlarged and philosophical spirit, acquires
facility in seeking out and grappling with all the
material difficulties investing the topie, which
habit, although doubtless in accordance with the
true genius of philosophic investigation, still un-
questionably must be admitted to have a tendency
to divert the mind from the practical considera-
tion, which is really that which should be most
attended to. When clouds of doubt are then, as
we have seen, necessarily so constantly passing and
repassing before the vision of the physician, can it
be matter of surprise or wonder, that if he pro-
perly appreciate his position, hesitancy and caution
stamp the man? And it is no doubt owing to the
widely different training to which these two sepa-
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rate classes of mind are subjected, as well as to
the diversity in the opportunities for observation
possessed by each, that we find that want of cor-
dial sympathy and agreement between the opinions
of these two parties, viewing this self-same subject
from different aspects. The objects of both are
alike—viz., to uphold the law, to punish the erimi-
nal, to rescue the lunatic; and hence, how very
desirable to combine in action, if possible, forces
whose aim is identical, but whose operation at the
present is, alas, oftentimes antagonistic. - Now, this
essay proposes for its object, not to exhibit in-
Smlit}f in the most comprehensive view, but, what
appears to the author to be the most correct view of
the relation that should be maintained by the legis-
lative power towards those of unsound mind that
have committed ecriminal acts, and he hopes to
be enabled to prove that a correct and truthful
estimate of every disputed point is not incom-
patible with an efficient practical conclusion, and
in reality a more efficient one, than that depending
on a contracted view of the matter.

The interrogatory which first presents itself,
and upon the answer to which a large amount of
the difficulty elothing the inquiry hinges, is, what
iz unsoundness of mind? The moralist, who looks
to perfeetion of thought and action as the true
standard of soundness of mind, knowing the de-
pravity of the human heart, that it is by nature,
in the best and brightest specimens of mankind,
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prone to evil, and deeming this tendency to sin
| incompatible with mental sanity, arrives at the
' conclusion that one being alone can be said to be
' of sound mind, and that he is God. Were un-
soundness, however, tested in such measure to
except from the consequences of crime, villany
would stalk rampant throughout the length and
breadth of the land, unchecked by those restrie-
tions and awards which society has been com-
pelled in self-defence to apply under the name of
punishment. The law very properly draws a
distinction between moral depravity and mental
: infirmity, and between the sequences of both. It
P conceives that individuals are placed here in a pro-
bationary situation, endowed with wills, appetites,
and passions, over which they possess a guiding
| and ruling power; that according to the manner
kb in which they employ, or neglect the use of, this
power, so do they render themselves amenable to
the laws of God; that these agencies are also apt
| to engender offences against the laws of man, and
| provided that this influence be capable of regu-
lating and controlling these, so should the being be
held responsible to those laws; but that if from
disease or other cause, the command over this
power be lost or impaired, it is sufficient to ab-
solve from the penalty which would otherwise

attach to the transgressor.
? The following is the legal test, given explicitly
| | by the whole of the judges in conference, in answer
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to queries put by the House of Lords, in 1843, to
distinguish between sound and unsound mind, in
reference to criminal irresponsibility :

“The jury ought in all cases to be told that
every man should be considered of sane mind, until
the contrary were clearly proved in evidence. That
before a plea of insanity should be allowed, un-
doubted evidence ought to be adduced that the
accused was of unsound mind, and that at the time
he committed the act, he was not conscious of
right or wrong. Every person was supposed to
know what the law was, and therefore nothing
could justify a wrong act, except it was clearly
proved that the party did not know right from
wrong. If that was not satisfactorily proved, the
accused was liable to punishment. If the delusion
under which a person laboured were only partial,
the party accused was equally liable with a person
of sane mind.”

“ From this it would appear that the law, in
order to render a man responsible for a erime, looks
for a consciousness of right and wrong, and a
knowledge of the consequences of the act.” There
are not a few individuals whose sense of right and
wrong is always dull and incomplete; these are
moral idiots: the affections in some human beings
are as imperfect or as wanting as any of the facul-
ties of the intellect are in others; such an excuse
for crimes cannot, it is evident, be recognised with-
out danger; yet it sometimes exists, and, in strict




e e ——
—— e

Eﬂ =

10} INTRODUCTION.

justice, ought to be admitted. Hereafter it will
devolve upon us to show that forms of unsoundness
may and do exist, which, nevertheless, it is not
only expedient, but correct in reason, to hold as
responsible ; but, granting this, we yet object to the
legal test, because there are manifestly many cases
to which it will not apply—cases which most unde-
niably should be exempt from punishment, but
which, tried by this test, could not avoid it. A
man, for example, who has led a steady and con-
sistent life, one tenderly attached to his wife and
family, respected and esteemed by his neighbours
and friends, without any conceivable motive, pos-
sibly without manifesting even any premonitory
symptoms indicative of mental derangement, and it
may be without any traceable hereditary tendeney
thereto being discoverable, rises in the night,
murders his wife and children, and probably
attempts his own life. Should the unfortunate
succeed in committing self-destruction, but little
difficulty then is found in arriving at the verdict
of *temporary insanity;” but if he survive to
take his trial, the plea of insanity must fall to the
ground, and the madman will be left for execution, -
unless sufficient interest be excited to procure a
reprieve of the sentence. What evidence, let me
ask, would there be in such a case to prove that
this individual was not conscious of right and wrong
at the time he committed the act? Positively
none, excepting the negative testimony afforded
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by the previous unblemished reputation, excellency
of disposition, and absence of all motive; but who,
knowing the circumstances, would for a single mo-
ment entertain a question of the insanity of such
an individual? Now, the above is no imaginary
sketch, but is drawn from what has passed under
the author’s personal observation, wherein the
learned judge remarked, in reference to the ex-
pressed medical opinion in favour of the pri-
soner’s unsoundness of mind, founded upon the
consideration of the details of the case, and their
knowledge of moral insanity, that *“to allow the
plea on such terms would be in the highest degree
dangerous and unsafe.” The prisoner was there-
fore condemmned, but a well-directed intercession
procured a remission of the sentence; ere long the
latent evil developed itself in unmistakeable mad-
ness, and the poor fellow died insane, within the
twelve months after his conviction. Taylor relates
the following case, tried on the Midland Circuit,
July, 1837: “A man named Greensmith was
charged with the murder of his four children; he
was a person of industrious habits, and an affee-
tionate father, but having fallen into distressed
cireumstances, he destroyed his children by
strangling them, in order, as he said, that they
might not be turned out into the streets. The idea
only came to him on the night of his perpetrating
the crime. After he had strangled two of his
children in bed, he went down stairs, where he
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remained some time, but thinking he might as well
suffer for all as for two, he returned to the bed-
room and destroyed the two whom he had left alive.
He shook hands with them before he strangled them.
He left the house and went to a neighbour’s, but said
nothing of the murder until he was apprehended,
the next day, and taken before the coroner, when
he made a full confession. Not one of the wit-
nesses had ever observed the slightest indication of
insanity about him. He made no defence; but
several humane medical practitioners came forward
to depose that he was insane. The surgeon of the
gaol said that the man was feverish, complained of
headache, and had been subject to disturbed sleep
and sudden starts since the death of his wife, a
short time before. He spoke of the erime he had
committed without the slightest excitement, and
the witness said he had heard enough of the evi-
dence to satisfy him that the prisoner could not
have committed such a crime as this, and be in
a sane state of mind. Dr. Blake, physician to
the Nottingham Lunatic Asylum, said he was
satisfied that the prisoner laboured under a de-
lusion of mind; the prisoner’s grandmother and
sister had been under his care, the latter for en-
tertaining a similar delusion, namely, that of de-
stroying herself and her children. The judge
declined receiving the evidence; and under his
direction the prisoner was found guilty, and
sentence of death was passed upon him. By the
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active interference of Dr. Blake, and others, he
was respited, on the ground of insanity.”
Moreover, a full consciousness of the illegality or
wrongfulness of the act may exist in a man’s mind,
and yet he may be fairly acquitted on the ground
of insanity; thus, the “ incendiary Martin admitted
that he knew he was doing wrong, according to the
law of man, when he set fire to York cathedral; he
was conscious that the act was illegal, but said he
had the command of God to doit.” And lastly,
and not unfrequently, do we find existing in the
lunatic criminal, not only a consciousness of right
and wrong, but even a knowledge of the conse-
quences of the act, and, strange to say, perhaps
this latter perception constitutes the only motive
for the commission of the deed; thus, in the case
‘“ of Hadfield, who was tried for shooting at George
the Third, and acquitted on the ground of insanity,
he knew that in firing at the king he was doing
what was contrary to law, and that the punish-
ment of death was attached to the crime of
assassination; but the motive for the erime was,
that he might be put to death by others; he would
not take away his own life”! Many insane people
act from motives sufficiently apparent, and plan
crimes with abundant premeditation, contrivance,
and cunning; they exercise their powers often
without intending any crime, but in the furtherance
of some vague or insane object. Dr. Conolly tells
of a gentleman, an officer in the Engineers, who,
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confined in a private asylum near London, had for
some time meditated escape; one day, when some
workmen were in the house, he affected a particular
interest in the construction of the lock of the door.
and persuaded one of them to take it off for his in-
spection. He took it to pieces and put it together
again, and volunteered to fix it again to the door,
which he did in a very workmanlike manner; but he
had first abstracted from the lock the portion of hard
metal, of which the use is to prevent the key from
being turned too far backward. Soon afterward,
he escaped from the asylum in the night, and much
wonder was excited, when it was found that he had
managed to saw in two one of the iron bars by which
the window of his room had been, it was supposed,
securely guarded; no one, not even the policeman,
could econjecture how this had been done. The
patient was soon retaken, and in his pocket was
found the piece of metal which had been so useful
to him, and which he explained that he had em-
ployed in sawing the bar through. Here were pre-
meditation, contrivance, an object or motive, and
all the quiet precaution of a reflecting man; yet
the patient was so decidedly insane, that when he
had effected his eseape, his first step was to proceed
to Apsley-house, where he anmounced himself as
the Marquis of Wellesley! Now the instances
which have been brought forward to illustrate these
positions are by no means exceptional ones, they
are types of many which are continually urging




INTRODUCTION. 15

themselves upon the attention of the jurist; there-
fore, to repeat, we object to the law test for two
reasons, 1st, That many cases occur which should
be accounted free from punishment, in which it is
impossible to prove that there did not exist a con-
sciousness of right and wrong at the period of the
perpetration of the crime; and 2ndly, That there
are many cases in which the lunatic possesses a con-
sciousness of right and wrong, and also a knowledge
of the consequences of the act, though he ought not
to be held responsible for his actions. But it may
be urged, why not produce instances in which the
working of this legal test has failed or done in-
justice? And here, unhappily, there is no scarcity
of material to select from. The instance of
M‘Naughten will be fresh in the remembrance of
many; here was “a man lurking for many days
together in a particular locality, having about him
a loaded weapon, watching a particular individual
who frequents the locality; a man who does not
face the individual and shoot him, but who coolly
waits until he has an opportunity of discharging
the weapon unobserved by his vietim or others;
the circumstances appear to show such a perfect
adaptation of means to ends, and such a power of
controlling his actions, that one is quite at a loss to
understand why a plea of irresponsibility should
be admitted, except upon the fallacious ground
that no motive could be discovered for the act—
a ground, however, which was not allowed to pre-
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vail in the cases of perpetrators of other atrocious
erimes.

Compare the case of M‘Naughten with that of
Reg. v. Lawrence; here the prisoner had been
arrested by a constable for a petty theft; he was
taken to a police station, where the inspector, who
was an utter stranger to him, was at the time
engaged in talking to some friends, his back being
turned to the prisoner; the man suddenly seized a
poker and struck the inspector a violent blow on
the skull, from which he speedily died. The pri-
soner admitted that he struck the blow, that he had
no motive for the aet, and that he would have
struck any one else who had been standing there at
the time. He also said, he hoped the deceased
would die, he was glad he had done it, and he
wished to be hanged. The evidence at the trial
showed there was no quarrel between the parties,
but that the prisoner appeared to be actuated by
some sudden impulse, for which they could not
assign the slightest reason. The man was left to a
chance defence—there was no eloquent advocate to
make a brilliant speech in his favour; there were no
medical witnesses profoundly versed in the subject
of insanity to contend for the existence of an
“homicidal climax,” or of impulsive homicidal
monomania; but there was simply a formal plea of
insanity, resting upon the fact of the deceased being
a stranger to him, and of there being consequently
no motive for the murder: the jury negatived the
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plea, and the prisoner was convicted and executed.
The only difference between this case and that of
M‘Naughten was, that there was in Lawrence
les$ evidence of deliberation, with stronger evidence
of sudden impulse, and there was not sufficient
interest about the deceased, the prisoner, or his
crime, to attract any great public attention. In
the case of Reg. v. Hon. Ross Touchett: the pri-
soner, a young man, entered a shooting gallery in
Holborn, took up a pistol and deliberately fired at
the proprietor of the gallery while his back was
turned; thereby inflicting a wound, which ulti-
mately led to his death after the long period of
eleven months. The prisoner was tried for shoot-
ing with intent to murder: the defence was insanity,
founded on the absence of motive for the act, and
the presumption of hereditary taint. After having
fired the pistol, he said he did it on purpose, for he
wished to be hanged: there was no evidence of
intellectual aberration, his landlady said he was a
very regular and quiet sort of person, and that he
had complained of a sensation of boiling at the top
of his head. Dr. Monro considered that at the time
of the act the prisoner was labouring under mental
derangement. He admitted to him that he had no
knowledge of Mr. Smith (the person whom he shot),
but that he wished to be hanged, and had been
brooding over suicide for several years; he referred
to the case of Lawrence who had killed the man
at Brighton, and said he wished to do something
C
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of the kind in order to be hanged. He was
acquitted on the ground of insanity!

What distinction can possibly be made by phy-
sician or jurist between these last two .cases; or
how 1is it possible to lay down rules for the future
guidance of medical witnesses, under such capri-
cious decisions? The aequittal of Touchett may
have been perfectly right, but then the execution
of Lawrence was a public wrong. Many such
counterparts might be instanced; but there is, 1
think, sufficient to prove that there is both un-
certainty and injustice in the operation of our
criminal law; either some individuals are most
improperly acquitted, on the ground of insanity,
or others are most unjustly executed.

Opposing, then, the legal test, on the score of its
inefficiency, inadequacy, and uncertain application,
the next consideration should evidently be, if pos-
sible, to provide a better. Let us array before us,
to the best of our ability, all the difficulties of the
subject, and endeavour honestly to give to each its
due weight and importance; this course, if allowed
by our capacity to be followed out to its legitimate
termination, must lead to what is indisputably the
most to be coveted, the naked truth of the matter.

“ None sends hiz arrow to the mark in view,
‘Whose hand is feeble, or his aim untrue:
For though ere yet the shaft i= on the wing,
Or when it first forsakes the elastic string,

It err but little from the intended Yine,
Tt falls at last far wide of the design.”
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