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ADVERTISEMENT.

Tue Publishers beg leave to intimate, that the whole of
the Opinions delivered by the Judges in this Novel and Im-
portant Case, have been carefully revised by their Lordships:
and that every effort has been made to render this Sup-
plement,—along with the Trial of Burke and M‘Dougal,—a
full and Authentic Record of the whole Legal Proceedings
instituted relative to the West-Port Murders.

EpmweurcH,
Ach February 16829, }
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PRELIMINARY NOTICE.

‘WitLiam Hare and his wife were recommitted to the jail of
Edinburgh, under a warrant of the Sheriff ; where they were
detained, either with the view of eliciting from them farther
information relative to the atrocious transaetions in which they
had been engaged, or in the expectation of discovering some
new case against them, upon which they might be brought to
trial, without infringing the unqualified assurance of protection
and indemnity given them by the Lord Advocate, as an in-
ducement to turn King's evidence, in order to ensure the con- i
vietion of Burke. It would appear, that in the latter view, at it
least, the public prosecutor was unsuccessful ; and, accordingly, 'i~
it was ascertained, on the 19th of January, that the commit- i
ment on the part of the Crown would be instantly with- Iy
dl'aWIh l\#

I MMEDIATELY after giving their evidenee on the trial of Burke, -F

In the meantime, the public mind being strongly excited
by the horrid disclosures made upon the trial of Burke, the po-
pular indignation, after his conviction, was next directed against i
his associate, Hare, whose evidence,—given with nuchaf:vit}r
and sang froid,—at once pointed him out as likely to have i
been the greater villain of the two, and as a monster so_conver- ':I
sant with such atrocities, that his conscience, seared by his
constant career in crime, felt no eompunetion for the enormi- _
ties he had eommitted, but which, he rather seemed to look upon 5
with eallous indifference : Circumstances afterwards transpired, '
which greatly inereased the rancorous feeling against Hare, as
they tended to shew that he was not only the principal actor in
these bloody and merciless scenes, but was the tutor and insti- _
gator of his convieted accomplice. i

The public journals kept alive and fostered this natural,
and laudable feeling, on the part of the people, and vigor-
eusly maintained the necessity of further disclosures; calling
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upon the Lord Advocate to redeem the pledge he had given,
that he would probe the matter to the bottom: Publie ven-
geance would not be satisfied with the condemnation of Burke
.lhmi , and loudly demanded the saerifice of Hare at the pale of
justice: Great elamour was likewise raised, that the pub]m pro-
secutor was impeding the course of the 'iaw, by permitting Hare
to eseape the punishment his erimes so justly deserved,—on the
ground that having turned King’s evidence for the trial of
Burke, he could not be afterwards prosecuted for any of the
other murders charged in his indictment.

There being, therefore, no chance of Hare being brought to
trial by the Lord Advocate, and the public being dissatisfied
at his thus ese aping punishment, subseriptions were raised to
enable the relations of James Wilson, better known by the
name of Daft Jamie, to institute a private eriminal prosecution,
for the murder of that individual, against Hare, with the con-
currence of his Majesty’s Advoeate. Acecordingly, an agent was
employed, and eminent counsel retained, to conduct the prose-
cution. A pr-titiml was presented to the Sheriff on the 16th
January, by the private prosecutors, t'h.arg_nng Hare with the
murder of the said James Wilson, upon which he was examin-
ed, and thereafter detained a close prisoner in the jail of Edin-
burgh; and a precognition was immediately instituted.

On the 20th January, Hare (his wife having been liberated
on the day previous,) applied to the Sheriff, by a petition,
(which will be found embodied in the bill of advocation,)
praying, énfer alia, that his Lordship weuld recall the said war-
rant, and ordain him to be set at liberty ; and also to inter-
diet the aforesaid precognition from being further proceeded in.
This petition was ordered to be served on Mr George Monro,
solicitor, as agent for Janet Wilson, the mother of Daft Jamie,
and parties were appointed to be heard on this application the
day following ; and all further proceedings were sisted in
meantime.  On hearing Mr Jeffrey, as counsel for the private
prosecutors, and Mr Duncan M*Neill, on the part of Hare,
the Sheriff pronounced the following judgment :—¢ Edinburgh,
© 2lst Januwary 1829,—The Sheriff having resumed the con-
¢ sideration of the petition of William Hare, and having
¢ heard counsel for William Hare, and the respondents, Janet
* Wilson, senior and junior; In respect that there is no deci-
¢ sion, finding that the right of the private party to proseeute
¢ is barred by any guarautee, or promise of indemnity given
¢ by the public prosecutor, refuses the desire of the petition;
¢ but in respect of the novelty of the case, supersedes farther
¢ proceeding in the precognition before the Sheriffy, at the in-
¢ stance of the respondents, till Friday next, at seven o’cloek,

i3
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* in order that William Hare may have an opportunity of ap-

“ plying to the Court of Justiciary.’
(Signed) ¢ Ap. Durr.’

¢ Note.—The application which has been made to the Lord
¢ Provost for liberty to see Burke, by the private prosecutors,
¢ is not before us, but remains to be disposed of by the Lord
¢ Provost.’

e ————

The following Binn of Abpvocation, SuspeENsioN, and
Liserarion, was accordingly presented to the High Court of
Justiciary, on behalf of Hare, complaining of the Sherifi’s
decision.

My Lomrp Justice-GexeraL, Lorp Justice-CrLErk, and
Lords Commissioners of Justiciary,—Unto your Lordships
humbly comrrains and suEws your servitor, WiLLiam Hagg,
present, prisoner in the tolbooth of Edinburgh,—That he has
to complain to your Lordships of, and bring under your
review, certain proceedings in criminglibus, adopted against
him before the Sheriff of Edinburgh, on the application,
and at the instance of two joint private prosecutors, Janet
Wilson senmior, and Janet Wilson junior, in virtue, and in
consequence.of which, they are in the course of leading an ex
parte precoguition against him before the Sheriff; and they
have obtained {from the Sheriff, a warrant, under which the
complainer is confined by them a close prisoner, on a charge of
murder, which they have made against iim : And a petition pre-
sented by him for recall of the said warrant, and for liberation,
and for stopping the said precognition, has been refused by the
Sherifl ; MosT WRONGOUSLY AND UNJUSTLY, as will appear to
your Lordships, from a statement of the facts. The material
facts are set forth in the said petition presented by the com-
plainer to the Sheriff, which was of the following tenor:—¢ That,
of this date, (10th November 1828), the petitioner was appre-
hended on a warrant of your Lordship’s substitute, granted on
the applieation of the Procurator-fiscal of the county, and was
committed to the jail of Edinburgh, a prisoner, on a charge
of murder: That the petitioner was examined before the
_Sheriff-substitute of the county, in relation to various aects
of murder alleged, or suspected to have been commiited by
William Burke, then in eustody, and other persons: That
in the course of these examinations, the petitioner was as-
sured by the public prosecutor, that if he made a full dis-
closure of all he knew relative to the several allemed mur-
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ders, which formed the subject of inquiry, no eriminal pro-
ceedings would be instituted against the petitioner himself,
in relation thereto, whatever might be the circumstances of
suspicion, or apparent participation or guiltiness appearing
against him: That the petitioner was examined as a wit-
ness, and without the ecaution and warning which it is
the duty of the Judge-examinator to give to a party ac-
cused, every time he is brought up for examination, and
the petitioner made a full and true disclosure of all he
knew, and gave every information he possessed, in relation to
all the alleged murders, as to which he was examined ; and
this he did under the assurance of personal and individual
protection above-mentioned: That one of the alleged mur-
ders, as to which the petitioner was so examined, was that
of a person deseribed as James Wilson, commonly known by
the name of Daft Jamie ; and in relation to that murder, as
well as in relation to all the others, the petitioner made a
full and true statement, and gave every information he pos-
sessed, whether relative to the alleged act of murder itself, or
the means of obtaining or tracing any circumstances of evi-
dence in relation thereto. And all this he did, relying on
personal and individual safety, above-mentioned, and the
compact and transaction thence arising, that in consequence
of the statement and information thus elicited from, and pro-
cured through, the petitioner, the said William Burke was
indicted to stand trial hefore the High Court of Justiciary, in
the month of December last, on a libel, setting forth three
charges of murder, as to all of which the petitioner had been
precognosced, as aforesaid:  That one of these three charges
was the foresaid alleged murder of James Wilson, alias Daft
Jamie: That in the list of witnesses annexed to the said li-
bel, the petitioner was included for the prosecutor, and he
was cited to attend as a witness for the prosecution, in
relation to all the charges therein contained. The Iibel
was found relevant to infer the pains of law; and the public
prosecutor having proeeeded to lead evidence against William
Burke and another prisoner, as to one of the charges, (being
the murder of Mary Docherty), the petitioner was ealled,
sworn, and examined as a witness for the prosecution. On
that oceasion, the petitioner stated many things in evidence,
which he would not have stated, and could not have been re-
quested to state, but for the perfect assurance of personal se-
curity given him by the public prosecutor, not only as to the
murder of Mary Docherty, but likewise from any prosecu-
tion as to other murders charged in that indietment, and
which was laid down and confirmed from the Bench at the
said trial, It was then stated from the Chair of the Court,
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as the decided opinion of the whole Bench present, that the
petitioner was fully protected by law against either trial or
punishment for any of the charges contained in that indict-
ment: That the public prosecutor, having obtained a capital

convietion and sentence against William Burke, on the last
charge on which evidence was led, has not thought it proper
to proceed with any of the other chm ges, and Ixruh.lhl:, never
will:  That notwithstanding the compaect with the public
prosecutor, under which the petitioner was induced to make
disclosures of great importance to the public interest, and to
the administration Urj'l:lﬂt.it ¢, but which were calculated to in-
w:-lw himself in circumstances of suspicion and hazard,

in which he eould not otherwise have been involved: and
notwithstanding the assurance of personal safety held out to
the petitioner from the Bench, criminal proceedings have,
within these few days, been instituted against the petitioner,
at the instance of Janet Wilson, alleged sister, and Janet
Wilson, alleged mother of the said James Wilson, alias Daft
Jamie ; but who, the petitioner is informed, and has reason to
believe, do not truly possess these characters, and have pro-
duced mo evidence thereof. And he has been examined be-
fore the Sheriff-substitute, as a party accused of that offence,
and is now a elose prisoner in the jail of Edinburgh, commit-
ted for further examination as to that charge of murder:
That under the eircumstances above detailed, the petitioner
is advised, that the proceedings thus instituted against him
are incompetent, irregular, oppressive, and illegal, and that
the warrant on which he i3 committed, at the instance of
the said Janets Wilson, is illegal, and that he is entitled to
immediate liberation: That the petitioner has been in-

formed, that the said Janet Wilson, alleged mother,

and Janet Wilson, alleged sister, have applied for, and
nbmincd the authority of your Lordship to lead a pre-

ition, and examine witnesses, as to the petitioner's
alleged gu:ltmcﬁs of the said charge; and that an ex
parte examination of witnesses is actually going on, under
the authority, and foree of your Lordship’s power and com-
pulsitor, in absence of the petitioner, who 1s shut up a elose
prisoner, as aforesaid: That the petitioner has been advised,
that this proceeding also is illi‘ﬂlﬂpd_,'bl:nt irregular, and ille-
gal, and highly oppressive and injurious.—May it therefore
please your Lordship, to take into consideration the eirenm-
stances anbove set forth; to recall the warrant on which the
petitioner is committed, and ordain him to be set at liberty :
Also, to put a stop to the pmmgmtlun or examination of wit-
nesses; and to ordain the same, in so far as it has already

e "
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¢ proceeded, to be delivered up to your Lordship’s elerk, or to
¢ such other as your Lordship shall appoint, in order to the
¢ same being sealed and retained, to alnde the future orders of
¢ your Lordship, or the other competent Judge, or Court; or
¢ to give such other relief in the premises, as to your Lordship
¢ shall seem proper.” On t.hat. petition the Sheriff pronounced
the hr!lnwmg deliverance : *—* The Sheriff having considered
¢ this petition; Appoints a copy thereof, and of this deliver-
¢ ance, to be served immediately on Mr Gm:gc Monro, solici-
¢ tor, Supreme Courts, agent for Janet Wilson ; and appoints
¢ to-morrow, at two o’clock afternoon, for hearing counsel or
¢ agents for the petitioner, and for Janet Wilson, in the Sheriffs
¢ office; and in the meantime, sists farther prwm,dmgs in the
¢ precognition at the instance of the said Janet Wilson.” And
thre-rmltfl-r, of this date, + the Sheriff pronounced as follows :—

¢ The Sheriff having resumed consideration of the peiition for
¢ William Hare, and having heard the counsel for William
¢ Hare and the respondents, Janet Wilson, senior and junior ;
In respeet that there is no deeision, finding that the rights
of the private party to presecute is barred by any gua-
rantee or promise of indemnity given hy the public prosecun-
tor, refuses the desire ef the petition; but in respect of the
novelty of the case, supersedes farther proceedings in the
case before the Sheriff, at the instance of the respondents,
till Friday night, at seven o’clock, in order that William
Hare may have an opportunity of appl ying to the Court of
Justiciary.’—¢ Nore.—The application which has been made
to the Lord Provest, to see Burke, by the private prosecu-
tor, is not before us, but remains to be disposed. of by the
Lord Provest.” The complainer has now to submit that
judgment to review, and to pray your Lordships to afford him,
by suspension and liberation, the relief and redress which the
Sheriff has refused. The facts are so fully set forth in the pe-
tition above quoted, that the cnm;.lninur does not consider it
necessary to vepeat, or to add to them, or to detain your Lord-
ships with any lengthened argument,—more especially as he
expeets your Lordships will appoint parties to be heard ol'ally
on the present bill. The ecomplainer may however state, in
reference to the ratio of the Sheriff’s judgment, the petition,
1st, That the private prosecutors themselves arve perfeetly
aware that the public prosecutor was adopiing proceedings,
hoth as to William Burke, and as to the complainer, in re-
lation to the alleged murder of James Wilson; but they
gave no intimation of any intention on their part to insti-

L i L " L] LT LT [
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tute criminal proceedings against the complainer, till after
the trial and  convietion of Burke. 2dly, That the ratio
assigned by the Sheriff, viz.—¢ There is no decision, finding
¢ that. the right of .the private party to prosecute, is barred by
¢ any guarantee or promise of indemnity given by the public
¢ Prosecutor, '—supposing that ratio to be well-founded on
fact, does not at all exhaust or dispose of the ease ; for the com-
plainer’s case arises out of circumstances, and is rested on
principles which do not require to be supported by decisions,
and, of which, the promise alluded to in the Sheriff’s judgment,
forms only a part.—Herefore, &e.
(Signed) Dux. M‘NE1LL.

Upon this bill, the following deliverance was given * :—

¢ The Lord Justice-Clerk having considered the foregoing
bill of adveeation, suspension, and liberation ; Appoints the
same to be intimated to George Monro, S. 8. C., agent for
Janet Wilson senior, and Janet Wilson junior, by delivering
to him a full double of the said bill, and of' this deliverance
thereon ; and ordains parties to be heard by their counsel on
Monday next, at ten o’clock forenoon ; and, in the meantime,
sists further proceedings before the Sherilf’ in the precogni-
tion mentioned in this, the said hill.’ '

(Signed) ‘ D. Bovyere.’

£ LB T [ R T

Lo die.—~9 p. m.  Copy of this bill and above interloeutor
served on me.

(Signed) Gero. Moxro.

On the same day, William Hare presented the following pe-
tion to the Sheriff, eraving to be released from close confine-
ment, and to be allowed to communicate with his counsel and
agent.

Unto the Honourable, the Sheriff of the County of Mid-
Lothian,

The PETITION of Wirriam Harg, present prisoner in the
Tolbooth of Edinburgh ;
Humbly Sheweth,

That, of this date,t the petitioner was apprehended on a
warrant of your Lordship, obtained at the instance of the
public Prosccutor, on a charge of murder alleged to have

* 23. January 1829. + 19. November 1898.
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been committed on the person of James Wilson, commonly
called Daft Jamie. That, under the warrant, the petitioner
was detained for examination, and having been examined, the
warrant was afterwards withdrawn. That, on Friday of last
week, the petitioner was again brought hefore your Eordahip
on the same charge, in virtue of a warrant granted by your
Lordship on the application, and at the instance of Jamet
Wilson senior, and Janet Wilson junior, alleged mother and
sister of the said James Wilson, alias Daft Jamie ; and, upon
that occasion, the petitioner was examined by counsel and
agent, who attended on bebalt of the said private accusers,
while the petitioner was not allowed the benefit of any such
assistance and advice: And, thereafter, on the same day,
the petitioner was again imprizsoned for further examination, in
virtue of a warrant granted by your Lordship on the applica-
tion, and at the instance of the said private prosecutors. That
under this warrant, the petitioner has been kept a close pri-
soner, deprived of the power of taking out letters of intima-
tion, under the statute 1701, and deprived of the power of
communicating with his counsel and agent, with a view to his
defence or liberation.

That this state of close imprisonment, is peculiarly oppres-
sive and injurious to the petitioner, at present; because there
has been presented, on behalf of the petitioner, to the Court
of Justiciary, an application for recall of the warrant against
him, and for his liberation. And it is of great importance
to his interest in that matter, that he should have free com-
munication with his counsel and agent. It is unnecessary,
at present, to recite the grounds of that application. They
are not unknown to your Lordship, as they were the subject
of an application by the petitioner, to your Lordship, twe
days ago, upon which you sisted the proceedings against him,
to allow him to apply to the High Court of Justiciary, which
he has accordingly done: That the statute 1701, enacts severe

alties, in case of wrongous imprisonment, ¢ and furder
¢ discharges all closs imprisonment, beyond the space of eight
¢ days from the committment, under the pains of wrongous
¢ imprisonment, above set down:’ That the petitioner’s close
imprisonment having commenced on Friday, last week, i. e.
this day eight days, he has now undergone about the utmaost
extent of close imprisonment, which the greatest stretch of
the statute could allow: That it is only in eases of extraer-
dinary necessity, that the permission of the statute is acted
upon to the utmost stretch; and in the general case, a com-
mittment for further examination, does not continue beyond
four or five days: That in the petitioner’s case, there is ne
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reason for indulging the prosecutors with the utmost stretelt
of the statute; and certainly there ean be no venson for trans-
gressing it. On the contrary, in the circumstances already f
stated, the ends of justice require that the petitioner should be |
mstantly relieved from the state of close imprisonment, in
which he has been now so long kept, and should be allowed
free communication with his ecounsel and agent.

May it therefore please your Lordship, to consider what is
above set forth, and to release the pelitioner from the
state of close imprisonment in which he is al present
kept, and to give him such other relief in the premises,
as to your Lordship shall seem proper.

According to justice, &e.
(Signed) DUN. M‘NEILL.

e

Upon this petition the Sheriif pronounced this interlocutor : *
¢ The Sheriff having considered the within petition, and the
bill of advoecation, suspension, and liberation, produced ; In .
respect that the time of the petitioner’s elose eonfinement ex-

vires to-morrow evening, and that by deliverance of the Lord
Justice-Clerk on the said bill of :uhnmtinn, surslmmiuu, and
liberation, all further proceedings in the precognition are
sisted until Monday next, at ten o’clock, before which time,
the time of the Pnhtmncr g close confinement will have ex-
pired, grants the prayer of this petition, and releases the pe-
titioner from the state of close imprisonment in which he is |
at present kept; and appeinis imtimation of this petition
and deliverance to be made to George Monro, S. S. C,,
agent for Janet Wilson, senior and junior.

(Signed) ¢ Ap. Durr.

e
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“ 23d January 1829.—Nine p. m.—Intimated the within pe- |
¢ tition and deliverance to me,—but I understand Hare is not |

¢ to see his counsel and agent till to-morrow afternoon. |
(Signed) ¢ Geo. Moxro.’ .

The bill of adveeation came to be advised by the whole
Court, on Monday the 26th January,—and, on hearing coun- |
sel + for the parties, their Lordships pronounced the following -
interlocutor :—

* 23, January 1829, '

+ It is unnecessary to give the wira roce Pleadings of Counsel on this oe-

c‘gsauu, a5 the printed Informations contain the whole of the argument wrged on
either side of the Bar.

I
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¢ Epinsuren, 26tk Januwary 1829.—The Lord Justice-
Clerk, and Lords Commissioners of Justiciary, having eon-
sidered the bill of suspension, advocation, and liberation, for
William Hare, and heard parties’ procurators at great length
thereupon ; Appoint the said bill to be instantly intimated to
his Majesty’s Advocate; and appoint his Lordship to make
such answer thereto as he shall think necessary, and therein
to give such information to the Court as he shall deem pro-
per, in regard to the situation in which the public prosecutor
stands, in reference to the matiers set forth in the said bill :
And farther, ordain parties’ procurators to give in Informa-
tions upoen the subject-matter of the said bill, and debate had
thereon, this day; both parties to print and lodge their re-
spective Informations with the Clerk of Court on or before
Saturday next, at twelve o'clock neon, in order that the
same may be recorded, and distributed to their Lordships.

(Signed) ¢ D. Bovig, I P. D

m e W M i R m e B B R R

In obedience to the above order, the following Answers for
the Lord Advoeate, and Informations for the parties, were given
n.

ANSWERS for Sir Wrrriam Rag of St Catherines, Bart.,
his Majesty’s Advocate, for his Majesty’s interest ;

TO THE

BILL of ADVOCATION, SUSPENSION, and LIBER-
ATION, for WirLiam Hagre.

~ Tue respondent has net failed to observe the guarded terms
in which this order is conceived, calling upon him only to give
such information as he shall deem proper, and thus relieving
him from the necessity of questioning the power, even of this
Court, to require, in this shape, a disclosure of the grounds on
which the publie prosecutor has been gnided in the exercise of
his official discretion. Influenced, however, by those feelings
of respect which the respondent has ever endeavoured to evinee
towards this High Court, he readily submits the following state-
ment, in deference to their wishes, on so extraordinary a
case.

The murder of Mary Docherty took place on the lrightl of

|
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Filda}r, the 31st October last; and, on the evening of the fol- !
lowing day, William Burke, Helen M<Dougal, William Hare, ;
and Margaret Laird, his w1fe, were taken into custody. On {
Monday, the 3d of November, Burke and M‘Dougal were ex- '
amined before the Sheriff. These persons, as your Lordships
have had oceasion to know, denied all accession to the erime. !
On the 4th of November, William Hare and Margaret
Laird were examined by the Sheriff. In the declarations then |
emitted by them, they both positively denied all aceession to ’
the murder, and stated that Docherty had not reeeived any
violence from any person in their presence.
Hare and his wife were again examined by the Sheriff on
the 10th of November. !
They were a third time examined, on the 19th of November. |
At these examinations, they firmly persevered in their for- rl

mer denial,

The precognition having heen eompleted, was laid before the
respondent, in order to be finally dispesed of. A month had
now elapsed sinee the date of the murder ; during which pe-
riod, the four prisoners had been kept M..-]'l"li"ﬂ.'['l"_‘f_v from each
other, but no disclosure had been made by any of them, either
as to the alleged murder, or as to the participation of any

of the persons accused, in offering violence to the deceased. I
After repeated and most anxious consideration of this extraor- i
dinary case, it appeared to the respondent that the evidence, N
ineluding the examination of Medical Gentlemen, was defec-

tive, both as to the fact of Docherty having been murdered,
and as to who was the perpetrator of the deed. Conceiving |,
it of the greatest importance, for the satisfaction and security '
of the publie, that a conviction should be ensured, the respond- |
ent did not feel justified in hazarding a trial, on cvh‘]tnw which ]
appeared to him to be thus defective. Ile well knew, from

long experience, how serupulous a Seottish Jury uniformly is, ,r
in finding a verdict of guilty, where a capital punishment is to ||
follow ; and he deemed it hopeless to look for a convietion, :
where the fact of a murder having been committed was not '
put beyond the possibility of question. L

The only mode by which the information essentially awant-
ing could be procured, was by admitting some of the accused
persons as witnesses against the others.

Another consideration, of still greater importance, rendered
this course indispensable, Some circumstances ahout this time
transpired, which led the respondent to dread, that at least one
other case of a gimilar deseription had occurred. In such cir-
cumstances, he felt it to be his imperative duty, not to rest
satisfied without having the matter probed to the bottom, and
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that he should, for the sake of the publie interest, have it as-
certained what erimes of this revolting deseription had really been
committed,—who were concerned in them,—whether all theper-
sons engaged in such transactions had been taken into Lustod}n
—or 1f other gangs remained, whose praetices might continue to
endanger human life, Lmnprzl.rul with such knowledge, even a
conviction for the murder of Docherty appeared immaterial.
But such information eould not be obtained by bringing to trial
all the four persons aceused, A convietion might lead to their
punishment, but it could not secure such a disclosure.

After deliberately weighing all these matters, it appeared to
the respondent then, as it does to him now, that in the exer-
cise of a sound diseretion, and in the performance of his public
duty, embracing equally the interest of the community at large,
and of the relatives of injured parties, he had no choice left
but to follow that course which he adopted.

The only matter for deliberation, vegarded which of the fonr
shiould be selected as witnesses,

M<Dougal positively refused to give any information.

The ehoice, therefore, rested between Hare and Burke; and
from the information which the respondent possessed, it ap-
peared to him then, as it does now, that Burke was the prin-
cipal party, against whom it was the respondent’s duty to pro-
ceed.  Hare was therefore ehosen ; and his wife was taken, be-
cause he eould not bear evidence against her.

This course having been resolved upon, an overture was
made to Hare, by the authority of the respondent, with the
view to his becoming a witness; and the proposal whieh was
so made & him (and which did not proceed from him) was ac-
cepted.  He was, in consequence, brought to the Sheriff’s
office, on the 1st of December, for examination, when, by the
authority of the respondent, e received an assurance from the
Proenrator-Fiseal; that if he wonld disclose the faets relative
to the ease of Docherty, and to such other erimes of a similar
nature, committed h'.' Burke, of which he was I:Ugmmmt, he
should not he hr nuLht to trial on aecount of his aceessiou to
any ol these erimes.

This assurance had no reference to one ease more than ano-
ther. It was intended for the purpese of receiving the whole
information which Hare could give, in order that the respond-
ent might put Burke and all others concerned on trial, for all
the eharges which might he substantiated. In giving it, the
respondent acted under the impression, and on the understand-
ing, that when offences are to be brought to light, in the course
of a eriminal investigation, earried on at the publie instanee,
guch assurance altogether excluded trial at the mstance of any
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private party. In its nature, this assurance was thus of an
~unqualified deseription; and was caleulated to lead the party
to believe that the possibility of future trial or punishment was
thereby entirely exeluded. The assurance was so meant to be
nnderstood.

In consequence of this assurance, Hare emitted a declaration,
detailing the circumstances connected with the murder of Mary
Docherty, and with similar erimes, in which Burke had heen
engaged, Of these, the murder of James Wilson, and ol Mary
Paterson, or Mitchell, were two; and it was from the facts
which Hare so detailed, that evidence was obtained from un-
exceptionable witnesses, of such a nature as enabled the re-
spondent to bring forward those two murders, as substantive
acts, in the same indictment which charged Burke with the
murder of Mary Docherty. By this proceeding, the respond-
ent conceived that he had fully satisfied not only the ends of
public “justice, but the rights and feelings of all these who
were connected with the unfortunate individuals thus referred
to.

In the indictment, William IHare and his wife were inserted
in the list of witnesses, along with all these persons whose evi-
dence the respondent had been able to obtain, in consequence
of the disclosures which Hare had made. When the respond-
ent entered the Court on the day of trial, it was his full inten-
ion to examine Hare and his wife as to each of the three mur-
ders set forth in the indietment. How he was prevented from
so doing, the Court is already aware. Iad Burke ht 'en acquit-
ted of Docherty’s murder, the respondent must, in the dis-
charge of his duty, have proceeded to try him on the other two
charges ; and in pmuf of both, Hare and his wife must have
been examined as witnesses. As it was, they were hoth ad-
duced on the trial, and it was from the information ohtained
from Hare, on the assurance of immunity, that the respondent
coneeives he was enabled to secure a convietion.

The warrant of imprisonment against Hare and his wife, at
the public instanee, has sinee been withdrawn, in consequence
of its having turned out, after the most anxious inquiry, that
no crime could be brought to light in which Hare had been
concerned, excepting those to which the disclosures made by
him under the above assurance related.

In regard to the erimes so disclosed, whether they were in-
cluded in the indictment against Burke or not, the respondent
having, in the conscientions discharge of his duty, authorized
the assurance to be given, which has now been stated, appre-
hends that he is legally barred from prosceuting either of
those persons at his instance, and he will not make any such
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attempt. e need not add that he should strongly feel such
a proceeding, upon his part, as dishonourable in itself, un-
worthy of his office, and highly injurious to the administration
of justice.

Having thus, in cnmplmm:e with the order of your Lord-
ships, given such information to the Court as he has deemed
proper, in regard to the situation in which the public prose-
cutor stands, in reference to the murders set forth in the bill
of advocation, the respondent has only to add, that upon per-
using the said billy he finds no statement in it which requires
any answer on hls part.

In respect whereof, §e.
Wn. RAE.

———

INFORMATION for Wirriam Hanrg, present Prisoner in
the Tolbooth of Edinburgh ;

In His Application for

ADVOCATION, SUSPENSION, and LIBERATION,
against JANET WiLson, relict of the late Jonxy Wirsown,
and JANET WiLsox, her Daughter.

Tue question now to be resolved is, Whether the Inform-
ant is protected from further eriminal process, in order to
ishment, for the murder of James Wilson, alias Daft Jamie ?
The Facrs and circumstances which have given rise to the
question are these :—

Certain persons, of whom the said James Wilson was one,
having been murdered, or supposed to have been murdered, in
the course of the year 1828, and suspicion having fallen upon
the informant, and upon William Burke, criminal proceedings
were instituted by the public prosecutor against them.

On the 19th November last, a warrant to apprehend, and
for mammatmn, was obtained at the instance of the procura-
tor-fiscal against the informant, as charged with the murder of
the said James Wilson ; and upon that warrant the informant
was apprehended and evamined.  Similar proceedings were
adopted against William Burke.
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Thereafier, the public prosecutor being unable to obiain evi-
dence, or a clue to evidence, by which the facts relative to the
supposed murders might be brought to light, and the perpetra-
tors, or some of them, brought to punishment, he gave the in-
formant unqualified assurance and promise that he would ncver
be brought to trial in regard to any of these murders, provided
he should make a full disclosure of every thing he should be
asked and knew in relation thereto. To this assurance and
promise so given, both the Lord Advocate and procurator-
fiseal were parties.

Under this assurance, and relying upon it, the informant
made a full and true disclosure of every thing he knew in rela-
tion to the several alleged murders—that of James Wilson being
one.
The information thus given by the informant exposed the
facts, and opened up the most important sources of evidence in
relation to the matters alluded to, and plaeed the informant
himself, if it was yet competent to bring him to trial, in cir-
cumstances, to say the least, of danger and difficulty, to which
he could not, by any means, have been exposed, but for the
information so given by him under the assurance above men-
tioned. :

Through the information thus obtained from the informant,
William Burke was indicted and brought to trial at the in-
stance of the public prosecutor. The indictment charged #hree
murders, whereof the murder of James Wilson was one.

The list of witnesses appended to that indictment eontained
the names and designations of many witnesses, traced through
the information given by the informant, who was himself like-
wise ineluded in the list as a witness; and he was cited as a
witness in regard to all the three charges. The citation to him
was given by authority of a warrant for that purpose, issued
by your Lordships on the application of the public prosecutor.
The informant obeyed the citation.

On the 24th of December last, the diet of compearance hav-
ing arrived, and the process being, as required by law, com-
plete, and all concerned being in attendance, the libel against
Burke was, by interlocutor of the Court, found relevant to in-
fer the pains of law, as to all the three charges. The case was
now in Court, and all the parties concerned were in Court, in
the respective characters assigned them. William Burke was
in Court as a defender ; and William Hare, the informant, was
in Court, as a witness for the prosecution ;—and although the
prosecutor procceded, in the first instance, with one of the
charges only, (being that velative to the murder of Mary Doch-
erty), his right to proceed with the whole of the charges, on

2 rr——
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that same indictment, was expressly found by the interlocutor of
relevancy pronouneed by the Court,

The prosecutor having proceeded to lead evidenee as to that
one of the charges last mentioned, the informant was sworn
and exzamined in Court as a witness for the prosecutor. Relying
upon the assurance that was given him, he answered
question put by the prosecutor, though plainly caleulated to
operate against himself, (if it was competent afterwards to bring
him to trial as to any one of the other charges), by connecting
him with Burke,—by exposing the manner in which the mur-
ders were perpetrated, and the bodies disposed of,—and by ex-
posing sources of evidence, and various circumstances. But
the informant, relying upon the assuranece that he should not
be brought to trial for any of these murders, did not farther
consult s own safety, and did not hesitate to answer every
question put to him by the proseeutor.

That trial issued in the conviction of William Burke for the
murder of Mary Docherty, and the pronouncing a eapital sen-
tence upon him, which sentence has since been carried into ex-
ecution. The trial was very tedious; and the prosecutor did
not eonsider it necessary to follow out the other two charges to
a eonvietion.

The informant retired from the proceedings of that day, in
the unshaken confidence that he was free from trial or punish-
ment.  In that opinion, in.so far at least as regarded any of

the charges contained in the indictment against William Burke,

he was confirmed by the authority of the Court, by which the law
was so laid down at the tricl. It is not wonderful if, since
that period, the informant’s lips have not been sealed by any
apprehension of being yet brought to trial upon any of these
charges.

During all these proceedings, the present private prosecut-
ors, who were not ignorant of them, took no steps, and gave
no intimation of any intention to take steps, agmmt the infor-

mant. But, on the 16th of the present month of January, a

warrant was obtained from the Sheriff of Edinburgh, at their
instance, against the informant, charging lhim with the murder
of the sr.::f.f James Wilson. Upon that warrant the informant
was apprehended and examined. IHe was thereafter commit-
ted a close prisoner, for farther examination, upon the same
charge, at the instance.of the same parties,

The informant then presented an application to the Sheriff
for recal of the warrant; but that application was refused.

He has now applied to your Lordships, not only to review
the judgment of the Sheriff, by advocation, but also, according

to the custom of this Court, to grant him letters of suspension

T rE

i

e

—




17

nnd liberation. Thus, your Lordships are not confined to the
question, whether the Sheriff’s judgement was, in the circums
stances, such as became the committing Magistrate to pro-
nounce ; but the whole matter of the commitment is brought
before the Supreme Criminal Court, by an application for sus-
pension and liberation.

Such are the racts; and the informant is now to state the
legal grounds on which he rests his application to your Lord-

ships.

The informant, in one word, maintains, that on account of
the promise and compact, wherehy, under assurance of safety
from trial or punishment, he disclosed to the public prosecu-
tor all the information he possessed, and was made a witness,
and examined on the trial of William Burke, he eannot now
be tried in order to punishment for the murder of James
Wilson.

But, as a hint was thrown out at the debate, that the present
is not the most fitting time or shape to raise this question, and
that the informant should remain quiescent, until an opportu-
nity shall be afforded him of stating an objection in bar of trial,
when eriminal letters shall, at the convenience of the private
prosecutors, be raised and called in Court, it is proper to state
shortly the grounds on which the informant submits that this
hint is entitled to no regard.

In the jfirst place, the question which the informant has
raised, is an incidental one; and at whatever time, or in what-
ever shape it may be taken up, it must be preliminary to the
matter of trial. It must be considered, investigated, and dis-
posed of completely, before the matter of trial can be at all
entered upon. There is, therefore, no reason even of con-
venieney or expediency for postponing the one until the other
shall be ready to be entered upon; and there is no rule or
practice of Court to that effect. In the second place, the in-
formant has a very material and legitimate interest, that the
question should be considered now, in order that, if he is right
in this question, he may be relieved from the serious burden
of preparation for trial. He may also be permitted to remark,
that the prosecutors can have no legitimate interest to postpone
the discussion of this question. It cannot be disadvantageous
to them, but the reverse, that the merits of the informant's
objection to the proceedings against him, should be ascertained
and disposed of, before they incur the expense, and undergo
the labour of preparing their case for trial. In the third place,
the informant, with confidence, submits that, if he cannot bg

C
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iried for the murder of Wilson, he cannot be kept in prison
in order fto triel for the murder of Nilson. There is no al-
leged reason or object for his imprisonment, execept the inten-
tion to bring him to trial and punishment ; and if that reason
or object is not a legitimate one, the imprisonment or deten-
tion cannot be legal. The informant has an obvious interest
and right to apply to be released from an imprisonment which-
he has such grounds for maintaining to be illegal. But that
release, supposing him to be entitled to it, he may not obtain,
and cannot enforce in less time than 140 duys, that is to say,
between four and five months, by the course suggested by the
prosecutors, or by any other course than that which he has
adopted. Tinally, the course which the informant has adopted
is, in truth, the onfy one by which he can enforce his liberation,
or the discussion of his claim to liberation at all, unless by
demanding a trial—the very thing he holds to be incompetent
and illegal, or at least to be a proceeding whieh would expose
him to dangers and hardships, to which, in the circumstances,
he is not bound to submit, and cannot be legally subjected.

Upon these plain grounds, the informant submits that he has.

chosen the proper time, and the proper shape, to bring his case
before your Lordships.

Before entering upon the main grounds in argument, upon
whieh the informant rests his elaim for immunity from trial,
it may be proper to dispose of another observation made by
the prosecutors, in the course of the debate. It was more than
once stated for them, with some degree of triumph, that the
informant’s plea necessarily rests upon an inversion of the or-
dinary presumption of law, which is for innocence—that the
informant must begin by admitting or assuming that he was
received by the publie prosecutor as a witness, socius criminis.
and, consequently, is guilty of the murder of James Wilson,—
a matter of which the present private prosecutors allege that
they are totally ignerant, and say nothing. The relevaney of
this ohservation is not apparent ; and the supposed dilemma into
which it is intended to reduce the informant, is really one of
the most harmless that can be imagined. Even if the infor-
mant should concede the point of participation in the murder
of James Wilson, that would be no objeetion to his present
plea, and could be no reason for deciding the present question
against him. But, in truth, it is not necessary for the in-
formant te make any such concession, or to assnme any such
state of the faet. It is enough that, by the disclosures he
made; and the evidence he gave, under an assurance of per-
fect pretection from the law against any future punishment
or trial, he has placed himself in cireumstances of suspicion
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||
and danger, which render his defence difficult, hurdensems, l'l-
perplexing, and precarious. On the other hend, if the prose- L
cutors do not accusé the informant of having been concerned
in the murder of James Wilson—if they do mot prefer such a !
charge against him—if they do not found upon his alleged !
guiltiness in the matter—why have they incarcerated him upon |
‘that charge? Why is he now detained a prisoner at their in- |
stance upon that charge? Why do they now oppese his libera- '
tion, and the recall of the warrant at their instance proceed- |
ing upon that charge ? In chort, if they do not charge the in- '
formant with the murder of James Wilson, there is an end !
of the question, and there is no ocecasion to go farther “into

the discussion—the warrant must be recalled, and the infor-

mant must be liberated forthwith. The proseeutors are here |
only in virtue of the assamption by them, that the informant |
was concerned in the murder of James Wilson ; and they can- '
not be allowed to plead any thing inconsistent with that as-

sumption, whatever may be permitted to the informant.

Having disposed of what may he called the preliminary mat-
ter introduced by the prosecutors, the informant shall now pro-
‘ceed to submit the grounds of his plea.

— — -

There were certain points conceded in argument; and it
mmay be convenient, and tend to narrow the discussion, to state
these in the outset as postuiates.

1sf, It was conceded, that it is -the established law.of Scot-
land, for which there is abundant authority and practice, (at
what time, or in what manner introduced, is a different mat- i
ter), that a socius criminis, who has been examined as a wit- I
ness in a trial at the instance of the public prosecutor, and whe d
has fairly answered all the questions put to him, cannot him- ‘
self be brought to trial or punishment for the offence as to
which he was so examined as a witness—that he is completely |

rotected by the law against such trial or punishment: For |
instance, that the informant is protected by the law from any
trial or punishment on account of the murder of Mary Doch-
erty. |

Eyd, It was conceded that this state of the law eannot be |
traced very far back ; and that the admission of a socius crimanis 1
to give evidence at all, is not of very ancient origin ; and that
there is no positive statute to which the change in the state of
the law, in these respects, can be referred. J

3d, That this protection extends only to witnesses brought
by the public prosecutor, and does not extend to witnesses
brought by the party accused. -

| j
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4th, That the law of England in this matter is different from
the law of Scotland, and does not give any such absolute pro-
tection ; but that the party there giving evidence has an equit-
able claim for a royal pardon.

The rule of the law of Secotland, to the extent above-men-
tioned, being admitted,—and this rule having obtained its place
in the law, at no very distant period, and without any positive
statute,—it must be referable to some pre-existing principles in
the law, by the operation and influence of which it must have
been introduced and reeeived. The informant shall endeavour
to trace those prineciples, and to shew that they no less fully bear
out the claim which he now makes for protection from trial
or punishment.

This inquiry bears upon two branches of the law, which, more
perhaps than any others, are distinguished by the regular and “
steady progress which they have recently made towards a more
perfect state, accommodating themselves, by almost insensible
degrees, but without resistance, to the progress of improve-
ment, the change of manners, and the state of society and of po-
lice. The two branches of the law now alluded to are, that
‘which relates to the admissibility of evidence, and that which f
relates to prosecution and punishment for erimes, especially as -
affecting the relative rights, powers, and interests of public and i
private prosecutors. |

To the latter of these, it is important to attend carefully. !

When an offence is committed against the law, e. g. when a .
murder is committed, fawo interests and claims arise,—1st, The :
interest of the community to maintain the law and police by
punishing the offender, in order to * deter others from commit~
¢ ting the like erimes in all time coming ;"—2d, The narrower !
but more personal interest of the individual injured by the of- :
fence, to claim satisfaction for the injury done to him. It is |
unnecessary, in the present discussion, to go back to that im- i
perfect state of society and government, where the interests of .
the community, in such cases, were left to be enforced by any
member of the community who might choose to assume the
right or task of vindicating them. It is not necessary to dwell
upon the motives which wisely prompted a restriction of such
right of prosecution to those who, from natural feelings and
immediate interest, were most likely to be active in vindicating
the rights of the community, and their own claims for satisfac-
tion, to the exclusion of those whe, from the wideness of their
interest, were seldom likely to bestir themselves, except for the
purpose of gratifying individual resentment, or indulging indi-
vidual malice,—motives which every system of jurisprudence,
as it advances towards perfection, tends to restrain, and, if

.



possible, to exclude, Neither is it necessary to enlarge upon
that state of law in which the public and the private interests,
being committed to the limited few last alluded to, were un-
der no other control whatever,—the victim of their animosity
or persecution. being surrendered into their hands, to be dealt
with at their pleasure. !
Experienceof thedisadvantages of such systems, and thegrowth
of wisdom and improvement in government and jurisprudence,
have given rise to a far better system, in which the interests of
the community are more effectually protected, and its claims more
certainly enforced, while the grosser clements of malice and
revenge are almost totally excluded. In this country, which
boasts a system of criminal jurisprudence more perfect in prin-
ciple and in practice than belongs to almost any other conn-
try, the interests of the community are, and, for a long time
past, have been, committed to a public prosecutor, whose duty
it is to watch over these interests, and to ¢laim, on behalf of
the community, the debt due to it hy every one who is guilty
of an infraction of the laws by which the community is govern-
ed, and to enforce that claim in the degree which the law pér-
mits, and which the interests of the community require. At
the same time, this system is without prejudice to the legiti-
mate right of the party injured to claim and to obtain satis-
faction for the wrong done to him in his feelings or in his es-
tate. Nay, there even yet remains to such private party a right
to enforce the debt due to the community, in a certain form,
and under certain restrictions, when the public prosecutor, to
whom the interests of the community are entrusted, has neg-
lected to interfere or to attend to those interests, This rem-
nant of the former system is perhaps a wholsome check ; and
it may have been essential on the first nstitution of the office
of publi¢ prosecutor, which brought along with it a restriction
of, or an encroachment on, the powers which the community
had till then committed, exclusively to the party injured;
and, in eases of homicide, to the relations of the deceas-
ed. :
The institution of the office of public prosecutor necessarily
introduced a separation of the two distinet interests and ob-
jects connected with prosecutions for erime, the care of which
had been previously committed to the same persons. The line
of distinetion thus introdueced, has been every day becoming
more and more marked, as the law and the administration of
it have advanced in improvement. The public prosecutor
watches over the interests of the community, in regard to
rosecution for punishment ; and he cannot he controlled or
Eiudered by the private party. DBut the private party has an
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absolute right to sue for composition or reparation for the in-
jury done to his feelings or estate; and, in this suit, he cannot
be controlled or hindered by the public prosecutor. An of-
fence committed raises two interesis; and the offender owes
two debts, one to the community in the shape of punishment,
to deter others from committing the like erimes; the other to
the individual injured, as a safisfaction for the mjury dome.
In regard to the first of these, the public prosecutor is the
ereditor, who aets for behoof of the community, with whose
interest he is entrusted, and who prosecutes, ad vindictamn
publicam. 1t is his duty, and his right to take the steps most
beneficial to the community, to avenge the wrongs done to the
law and to the state.

It has already been said, that, in certain cirenmstances, and
under certain restrictions, the private party injured may still
assert the right and eclaim of the community for punishment.
But it is a total mistake to assume, as the private prosecutors
in the present case do, that the rights and privileges of the
private party are as absolute, free, and unrestrained, as those
of the public prosecutor. This position is true, only as to
the private party’s separate right to prosecute for assythment;
but it is not true of the private party, when he comes for-
ward to assert the rights of community as to punishment, and
prosecutes ad vindictam publicam. The object of prosecu-
tion for punishment is declared, by the very words of style in
all eriminal libels, to be ¢ to deter others from committing the
% like crimes,’—an ohject avowedly of a public nature, for
the interests of the community at large, and not of any par-
ticular individual, forming a part of that community. When
the attainment of this object is the purpose in view, the law
draws the most marked distinction between the public prose-
cutor and the private party. Tt places the greatest confidence
in the publiec prosecutor, who appears as the representative of
the whole community, to vindicate the rights of that community,
—to maintain the law, and preserve peace and good order,
without any personal or selfish motive, or feeling. It affords
him every facility in the discharge of his duty, and the accom-
plishment of his object, consistent with JUSTICE TOo THE PER-
80N AcCUSED,—an object which no good system of law will
ever lose sight of, or regard as secondary., But, on the other
hand, the law looks with great geulﬂun}' on a private party,
who does not confine himself to his own proper and personal
right of elaiming reparation, but who comes forward to pro-
wecute ad vindictam publicam,—who ealls for the infliction
of punishment, *in order to deter others from committing the
¢ like erimes.’ Jree
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Accordingly, since the first institutior: of the office of publie ‘
prosecutor, every step which the law has made, has had for its i
ebject the placing eriminal prosecutions for punishment under Il
the more absolute direction of the public prosecutor, and the
restraining of private parties from instituting such proseeutions,
or interfering with the proceedings of the public prosecutor,
for the public interest. i

Thus, the law does not require the public prosecutor to find '
caution before he institutes his suit; but the private party is 3
required, before he is allowed to prosecute ad vindictam publi-
cam, to find caution that he shall faithfully discharge to the
publie the task he is about to undertake, and shall not compro-
mise the interests of the community for any selfish object.
Again, the law does not require the public prosecutor to give
his oath of calumny ; but it requires a private party who comes .
forward to prosecute ad vindictam publicam to give such oath, )
thereby affording a check against parties who pretend that !
their object is to vindieate the rights of the community, while,. |
in truth, the object may be private and malicions. Again, the
law does not subject the public prosecutor in expenses of pro-
cess ; but more than one statute has been passed for the pur-
pose of subjecting in expenses a private party, who rashly or
wantonly steps forward as the champion of the commumity.

Again, the law does not exclude the right of the publie prose- i
cutor to adduce his own nearest relations as witnesses, or the !'3
nearest relations of the party injured, or even that party him- ‘
self, the object of the prosecution for punishment being ¢ to de-

¢ ter others from committing the like erimes,’—a public ob-
Jjeet for behoof of the community at large, and not for the se-
parate advantage or interest of any separate individual in it.
Again, the law allows the public prosecutor to proceed in his
prmegntiun by éndictment, issuing from himself, without any
bill or supplieation to the Court, or any warrant from the
Court. But a private party cannot so proceed. IHe must pre- i
sent an application to your Lordships, praying you to give hinx f
a criminal libel, and which eriminal libel he cannot get unless
the public prosecutor shall concur in the application,—so com-
pletely is the matter of prosecution for punishment, a matter in
which the community at large has the real interest. Finally,
the public prosecutor may, at any stage before sentence, restrict
the capital pains of law to an arbitrary punishment ; but there
is no authority for holding that the private party can do so of ;
* his own mere act. Here the informant, in passing, may allude |
to the case of Colonel Charteris, which was referred to by the .
other side, as an instance of a proseeution by the private party
being permitted to proceed after the public prosecutor had with-
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drawn his concourse. The ease of Colonel Charteris, even had
it been without specialty, would scarcely have been held to fix
the law. But that case was attended with specialties which
excluded any general question as to the power of a private par-
ty to raise a eriminal prosecution for punishment, without the
concourse of the public prosecutor. In the first place, in the
case of Colonel Charteris, the public prosecutor had given his
concourse at the proper stage, and the private party, in conse-
quence thereof, had obtained his libel, and was so far advanced
with his cause before the public proseeutor withdrew his con-
course. Consequently, the only question between the private
party and Colonel Charteris was, whether the withdrawal of
the concourse, or the attempt to withdraw the eoncourse, (for
it may be doubted whether, if once given, it can be withdrawn,
any more than the fint of your Lordships to the hill, or the
signet to the eriminal letters), could destroy an action compe-
tently raised and insisted in by the private party who, having
onece got into Court, was truly dominus litis.  But, in the se-
cond place, the ease of ColoneF Charteris related to a charge of
rape, as to which there is a speeial statute, giving power to the
woman’s parents and relations to prosecute, although the injur-
ed party herself should consent to pass from any pursuit : and
that statute was founded on. But whatever may be the state
of the law as to the concourse of the public prosecutor, which
is not here the proper subject of inquiry, it is certain that, in
all the particwlars above enwmerated, and many others, the law

draws a distinetion between the puh]i{'. prosecutor and a I}rivatE

party, and alwcays in_favour of the public prosecutor.

The private prosecutors here are equally under mistake when
they assume that the public prosecutor cannot do any thing
which is to have the effect of preventing the private party from
prosecuting for punishment. When an offence is committed,
the duty of the public prosecutor is to proceed in the matter
with a view to the interests of the community in relation to
the wrong done, without regard to the effeet his proceedings
may have upon the power or right, if such exists, of a private
party to come forward and prosecute for punishment.  The in-
terest of the community in the matter of punishment, is the
paramount interest, and the only wltimate interest, which the

law ean regard ; although different persons may, under certain’

circumstances, be permitted by the law to vindicate that inte-
rest. The publie prosecutor, as being the person entrusted
with the interest of the community, and as representing the
community, has the primary rlght to take up the matter ; and,
having commenced proceedings for behoof of the eommnmty

he cannot be stayed or hindered, or impeded in his prosecution
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for punishment, by any right or any interest which any pri-
vate party can claim; and he may do, and daily does, many
things which exclude t.]:m private party from demanding punish-
ment.

_ For exam ple, lst, If the public prosecutor shall prosecuto
the uiﬁmder, but shall fail tu obtain a verdict, the private
party cannot demand punishment as a sepdrate debt due to
him, or a separate right vested in him apart from the com-
munity. 2d, If the public prosecutor shall obtain a verdict
against the offender, but shall restrict the pains of law, the
private party eannot demand the full pains of law as a right
belonging to him individually, which the community or its re-
presentative, the public prosecutor, cannot infringe upon.
3d, If the public prosecutor shall obtain a verdict against the
offender, but shall not move for sentence, eonceiving that the
interests of the community have been sufliciently asserted by
imposing upon the offender the burden and disgrace of trial
and convietion, and shewing others that the law reaches the
act, the private party cannot prosecute for punishment. 4¢, It
the publie prosecutor shall proseeute one of two socii, and shall
use the other as a witness on the trial, (in the doing whereof
he cannot be controlled by any one) the private par ty cangot
prosecute for punishment, the socius so used as & witness,

On the other hand, none-of these proceedings on the part
of the public prosecutor, acting for behoof of the community,
can exclude or infringe upon the inherent personnl right and
interest of the, private party to prosecute for amyfkmmt or sa-
tisfaction.  That right bt.]-:mga to him as an individual, not as
a member of the mmmumiy at large. He claims that, not ¢ to
¢ deter others from committing the like crimes,” but to solace
his own feelings, and vedress his own wrongs. That is not a
matter of punishment, but of satisfaction.

In regard to the matter of punishinent, properly so mllm]
the nght, if any, of the private party, is secondary, and ylelda
to that of the cummumty, asserted through its proper officer
and representative. The private party cannot take a smglu
step towards prosecution for punishment without giving notice
to the public prosecutor, and applying for lis concurrence : and
if the public prosecutor shall even then take up the matf,er,
the private party is superseded by the proper representative
of the community coming forward to demand the debt of
punishment, which ean onrly be paid once, and which is due
only to the community, whether the demand be made by the
public proseeutor, or, failing him, by the private party, who,
in certain eircumstances, and under ecertain restrictions, 18
permitted by the community to assert its rights. In the first
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instance, however, the public prosecutor is the proper repre-
sentative of the whole mn’rmumty in Ili‘ll]'ll]{llllg punishment.
It he abuses his trust, he is responsible in the proper quarter.

When the door to the admissibility of evidence was not
opened so wide as it now is—when many grounds of exclu-
sion existed, which the improved notions of modern times
have gradually and silently, but cﬂ'f-ctuallf, done away, socii
criminis were not admitted as witnesses, The stain of char-
acter, and the hias of interest, were considered sufficient
grounds for exeluding them ; and the state of erime, in regard
to frequency, secrecy, and dexterity of perpetration, did not
render the reception of them so often necessary towards the
detection and punishment of some of the offenders.  But, for
a considerable time past, it has been found essential to the
ends of justice to make use of socii eriminis, in order to bring
others to punishment. To secure the punishment of some,
it was found necessary at times that the community should
abandon its elaim to the punishment of others. Dut the ne-
cessily in particular cases, was not the only recommendation
of this system; wririint}r and rapidity of detection are far
more important matters in eriminal police than extent or se-
verity of punishment. The obvious policy of sowing distrust
among associated violators of the law, powerfully recommend-
ed to the community the advantages to be derived from aban-
doning its elaim for punishment against some of the delin-
quents, in order to have the benefit of the information and
testimony they could give to bring others to justice. It is
manifest, however, that the community eould not obtain the
henefit of the information and testimony of any such person,
without relinquishing the elaim which the fummumt:,f had
ﬂg"unst him for punishment ; because, h}' giving such informa-
tion and testimony, he would be exposing himself to dangers,
in case of trial, which would not otherwise have surrounded
him, and to risk of punishment which might otherwise never
have reached him. A compact was necessary between the com-
munity and the individual, whereby the community, to have
the benefit of his information and evidence, surrendered and
discharged the elaim it had against him for punishment ; and
this for the double purpose, 1sf, of leaving him in safety to
speak out; and, 2dfy, of discharging the interest, the exis-
tence of which wounld detract from the effect of his testimony.
Accordingly, the practice of using socii criminis as witnesses
is perfectly established; and that they are thereby absolutely
and completely protected against punishment or trial, is also es-
tablished, and is conceded in the present argument.

But who is to make the selection among the socii ? Wno is
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to determine which of them is to be received as a witness,
while the other is to be selected as the object for punishment,—
as the individual who is to pay the debt due to the eommu-
nity ?  The public prosecutor must make the selection. 1t is in-
fierent in the nature and duties of his office to do so. e re-
presents the community,—he is entrusted with its interests in
the matter of prosecution for punishment,—he must prepare
his ease in the manner most conducive to the interests of the
public,—in the manner best caleulated to insure the claim of
the community, to exact payment of the debt from one or
more of those who owe it. He must, therefore, judge, whe-
ther the interests of the community are to he best secured b],r
prosecuting the whole of the debtors, or by taking the benefit
of the information and evidence of one of them against the
others ;—a benefit which cannot be obtained except by dis-
charging that one from the claim which exists against him.
The public prosccutor then must select; and, in practice, he

does so every day. He makes his selection without controul of

any one. He does it upon his own responsibility ; and it is ad-
mitted, that when ke places a socius criminis in the witness’
box, and uses his evidence against a prisoner, the act of the
public prosecutor, thus done upon his own responsibility, in
virtue of his uncontrolled, and, in this respect, uncontrollable
power, as representative ﬂl the ]luhh(, interest, is binding upon
the cummuluty,—is binding in law. The debt of punishment
which the socius owed to the community, is, by this act and
transaction of the public prosecutor representing the communi-
ty, completely and for ever discharged,—no punishment can
ever reach him,—he cannot be put on trial any where, by any
one, in order to punishment.

In the present case, the public proseeutor having laid his
hands upon certain persons as socii, and being unable, from
defect of evidenee, to make out a case against any of them,
adopted the course which has now heen deseribed. He made
his sclection. He, as representative of the community, re-
linquished the claim of the community against one, in order
to secure to the community the elaim against the other. He
assigned to one the place of witness, to the other that of de-
Sfender.  He, as representing the community, entered into a
compact with the informant, whereby all claim against the in-
formant for trial or pumsilmcnt was leL]l.u'gul and assurance
of safety and protection was given to him; and the infor mant,
in eonsideration thereof, made disclosures for the cood and in-
terests of the community.

This was a compact entered into by the informant, not with
any private party, who could act unhr for his own llclsmml or
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peculiar interest, but with the representative of the communi-
ty, acting for the publie interest and good, for which all eri-
minal law is ereated and administered, and, in particular, all
prosecutions in order to punishment, are conducted. The re-
presentative of the public interest, considered it essential to
that interest, to make this compact with the informant; and,
on the other hand, the informant having made the compact,
implemented  his part of it. The compact was acted upon :
The informant made disclosores, and pointed out witnesses,
and sources of evidence, which have been published to the
world : He appeared in the witness’ hox, and gave evidence in
open Court.  In short, he fulfilled his side of the agreement,
as far as the public interest required; and he is willing to go
through with it to the uttermost. But, by what he has done,
lie has changed his own situation completely. He has, in the
event of hLis being put upon his trial, surrounded himself with
danger, to which he eould not have been exposed, and to which
he would not have expesed himself, but for the compact by
which he secured himself against trial; and, in return for that
assurance, gave to the community the benefit which it wished
to have,

In short, the compnet has been acted upon, and matters are
not entire.  The informant cannot, to use the words of the Lord
President, in the trial of Downie, ¢ be put back to his former
¢ situation.” Mo is, therefore, proteeted from trial. This is
the true principle of the protection which the law gives to a
witness, socius eriminis, It is the result of a compact with the
publie, for the public interest. The publie relinquishes its
claim against the individual, in order to have the benefit of his
information, and evidenee to enforee its elaim against another
of the debtors. It cannot got the benefit of his information,
without lrhnqmslung the elaim against himn,—1sf, Beeause he
will not give the information, without such a stipulation; and,
2y, Beeause the information or evidence given lw him, ean-
not be considered equally pure, until the intevest is discharged;
and that interest ean be discharged by the ereditor entitled to
enforee the elaim, and by no other person. After the eompact
between the socius and the representative of the public interest
is concluded and acled upon, and metters are no longer entire,
and the socins ean no longer be put back to his former sitwa-
fion, the publie faith is pledged,—the compact eannot be re-
siled from,—the socius is entitled to the protection for which
hie stipulated ; and more especially, this is the ease when the
compact has been acted upon in open Court, in presence of
vour Lordships.

That this is truly the prineiple to wineh the protection con-

BN Pl it - el g = T LT
~ - —




%'

fessedly given by law to a socius eriminis, as matter of right, is
to be tram:l—thut it is truly a compact with the public prose-
culor, for the public interest—appears from a variety of con-
s:deratmns. In the first place, That it is a compact, appears
not only from what has been already stated, but is confirmed
by the very authority relied on by the private party in this
case, viz. the opinions expressed by the Judges in the case of
Downie, that the protection does not hold, if the witness re-
Suses to speak, i. e. refuses to implement his part of the com-
pact. In the second place, That it is a compact with the
public, appears from the circumstance, that the protection does
not hold in the case of a witness ealled by the party aceused,
nor, in so far as any authority can be found, does it hold in
the case of a witness called by a private prosecutor. It is the
acting of the public prosecutor, for the imerest of the publie,
that gives the protection.—(Burnett, p. 418.)

This compaet is implied from the very act of examining the
socius as a witness in Court; and justly so; because, in the
first place, In a matter so delicate, it is to be presumed that
no individual would be placed by the public in such a situa-
tion, except upon the understanding that the public had aban-
doned all elaim for punishment, in consideration of the henefit
it received from the information given by the individual. In
the second place, Because the public prosecutor is presumed
to bring forward his evidence in the state which entitles it to
the greatest eredibility ; and is, therefore, presumed to have
discharged the @nferest which ereated an objection to eredi-
bility. This is not the act of the Court; because the Court
cannot discharge the claim or right of any party. The eredi-
Llor in that claim ecan alone discharge it; and, in this case, the
ereditor is presumed to discharge it from the very act of bring-
ing forward the witness. In such a case, though the Court is
not, and cannot be any party to the compact, wherehy the
prosecutor discharges his claim against the witness, still the
compact being judicially acted upon, the Court itself is witness
to it. It has judicial knowledge of the compact; and it will,
upon its own knowledge, maintain and enforee the observance
of so sacred an agreement, if any attempt should be made to
violate it. But the compact is not less sacred or binding,
though made ont of the presence of the Court, if the fact of
the compaet, and of its having heen acted upon, shall be proved
to the satisfaction of the Court. The principle is preciscly
the same.  For instance, let the case be put of a socius exa-
mined as a witness in another court, in a prosecution at the
instance of the public prosecutor, for a homicide; your Lord-
ships are no parties to that preceeding, and arc not witnesses
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o it; but, on proof of it, you will protect the socius, should
any .Lttumpt be made to violate the compact, by prosecuting
him for punishment. In short, the compact having heen
entered into and acted upon, the socius has secured his pro-
tection, otherwise there would be no effectual protection at all ;
beeanse the community having, through its publie prosecutor,
relinquished its claim, and extracted the information by which
alone guilt could he brought home to the socius, might still
enforco the claim for punishment, by allowing one of its
members, the private party, to conduet the prosecution with
the aid of that information so obtained: and that is, in faet,
what is now attempted; though, in this instance, withont
collusion on the part of the public prosccutor.

In the present case, the compact was acted upon, not uuly’
h\-’ the informant I.'ll‘-u(‘l.ﬂ‘-.]]lg every thing he knew, and point-
ing out all the sources of evidence, which the very indictment
against William Burke, and the list of witnesses thereto ap-
pended, disclosed and made accessible to any one who might
have the disposition and the right to avail himself of it; but
the compact was farther acted upon by the informant appear-
ing and answering every question put to him in the witness’
box. The force of this fact is not elided by saying that ne
questions were then put to him as to the particular ease of
James Wilson, and that what he then spoke will not afterwards
be proved against him. In the first place, e had already
disclosed all he knew as to the case of James Wilson,—he was
cited as a witness in that case,—it formed one of the charges
in the indictment then in Court; and it was by no breach of
compact on the part of the informant—Dby no fault of his, that
his evidence did not relate specially to the case of Wilson.
The evidence did relate o facts common to all the cases in the
andictment, and which would materially prejudice him should
he be put upon his trial for the murder of Wilson; and the
list of witnesses procured through the informant, and given
to the world, related to the case of Wilson. In the second
place, The protection which belongs of right to a witness
socius criminis, is a total exemption from trial for the erime, and
is not limited to pmmcutiml at the instance of any particular
party, or in any particular court, or merely to abstaining from
prm'mg against him upen trial, what he said when examined
as 4 witness,

The informant, then, is within the principle of the rule
which protects a witness socius eriminis from trial. He has en-
tered into a compact with the representative of the public in-
terest,—that compact kas been acted wpon,—the informant has
made disclosures, and given information, beth preparatory to
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trial, and in the witness' box, which would injure kim in his i
defence, if he should now be put upon his trial,—matters are .
no longer entire. He has implemented his part of the compacts I
and all that he demands is, that there shall be no breach of the

public faith towards him,—that he shall not be put upon his

trial, whén it is now no longer possible that he can have a fuir ,
trial.

Having thus endeavoured to shew, that the principles upon |
which the law gives protection to a witness socius criminis,
and which are admitted to be founded in ¢ humanity, justice,
¢ and policy,” bear out the elaim which the informant now
makes for immunity from trial, he begs the attention of your
Lordships to the only direct authority recorded upon this point.
It is not wonderful that there should be a scareity of direct
authority upon the subject; because, in the first place, it is
believed that this is the very first attempt ever made to commit
such a gross vielation of faith and justice. In the second place,
although there may have been many eases in which a socius
eriminis, cited as a witness to several acts charged in the same
indictment, was examined only as to one, it not having heen
found necessary to proceed as to more, and where it has been laid
down from the Bench, and acquiesced in by all parties having
interest, that such witness was ahsolutely protected by the law
from ]lrﬂsﬂcuﬁun for punishment as to all or any of the charges
contained in that indictment, and that his evidence was not
tainted by the interest which a different state of circnmstances
could have induced,—still no record of these authorities is pre-
served ; because we are very scanty in reports; and, indeed,
until very recently, we have not seen any thing like an attempt
at a regular system of reports of the proceedings in eriminal
trials. This is a thing much to be regretted, for many reasons.
But there is one case fully reported, which contains the most
direct authority on the point now under discussion: It is the
trial of William Burke,—the very trial which has given rise to
this discussion ; and the authority to be referred to relates to
the very matter of this informant’s protection from trial and
punishment.

In that trial, the counsel for the prisoners, in addressing the
jury, argued an ebjeetion to the eredibility of the informant, on
the ground that he was himself liable to prosecution and punish-
ment for the two other charges contained in that indictment,
and, consequently, had a direet and material interest to conviet
the prisoners, and destroy the evidence by which those charges
could be established against the informant himself. This point
was argued with great zeal ; and no small portion of the de-
fence of the prisoners was rested upon it. It was a legal oh-
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jection to the eredibility of the witnesses, and, if well foanded
in law, was of great importance to the case. Upon it depend-
ed the degree of eredit which the jury should give tﬂr two ot the
direct witnesses in the canse. The point being raised in this
the most important shape in which it could have been raised, and in
the stage most eflicacious for the prisoners, as no reply to the
argument could then be put in, it became the duty of the
Court to consider the objection well, and to direct the jury as
to the law applicable to it. Now, observe how the Court laid
down the law on that point, as announced by the presiding
judge in his charge to the jury :—¢ It has heen Iurthm argued
¢ that Hare and his wife were placed in the situation of be-
ing themselves exposed to be tried for other charges of
murder, and indeed for the other two charges contained in the
present indictment ; henee that they have a clear interest to
throw the blame of the actual perpetration of the crime on the
prisoners, and represent themselves as ecomparatively or eom-
pletely innocent. But here, gentlemen, I feel it necessary to
state to you, as the decided opinion, both of myself and my
brethren now present, that, whatever may be the ease with
regard to ofher murders, or other erimes, the witnesses in
question are as fully protected by the law, in relation to all
those contained in the present indictment,—that 1s to say, a-
gainst either {rial or punishment for them,—as if they had
been entirely free from any concern in thetr perpetration. These
persons arc called on to give evidence on the whole of the
charges contained in the indictment. Eventually, and at a
subsequent diet, they may still be examined in relation to
the other two; and, therefore, so fur as the plea of interest
is rested on the alleged danver to which they are exposed,
it is entirely and thoroughly without foundation. The public
- faith has been pledged to these persons, wicked and eriminal
¢ as they may be, and ecertainly ave; and it must, et all ha-
¢ zards, be Lept sacred.’

Nothing ean be more elear and express than this,—~nothing
can he more consistent with the prineiples, or with the result
for which the informant is contending. The Court declared
that the public faith was pledged, and must, at all hazards, he
kept sacred ; and the legal result was declared to be the per-
fect protection of the informant from trial, in order to punish-
ment. It is not limited to trial at the instance of the publie

rosecutor; nor could it, if so limited, have supported the

r egal conclusion of the Court, that the objection of interest
rested on alleged tLLrigm, was glﬂllll!“(‘ﬁﬂ. The protection
from trial, for any of the chayges in that indietment, was de-
clared to be full and complete.
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It is impossible to conceive any authority more directly ap- I
plicable to the case in hand, or partaking more of all the cha- '
racters which give weight to any authority. If the informant
had been able to cull “such a passage from the report of the
charge of the presiding Judge, in any case tried years ago, the
appl:mt.-mn of the authority, and the influence of it upon the
present -question, could not have been disputed or resisted.
But surely the recenfness of the authority can never be argued, .
as detracting from the weight of it, but the reverse. The cir- ’
cumstance that it related to the very question of the informant’s
liability to trial, as to the identical charge for which he is now
attempted to be brought to trial, cannot be held to detract
from the weight of the authority, or from the applicability of it,
but the reverse; or if it exeludes the possibility of any special- .
ty, or any separate element. It is worthy of notice, too, that !
the law was thus laid down in the most important part of the
whole proceedings in the trial,—it was laid down in the direc-
tion of the Court te the Jury, on a point of law affecting the
eredit which they were to give to certain witnesses in the
cause ; and it is not assuming too much to say, that the verdict
of the Jury may have depended, and, in all probability, did
depend, upon the circumstance of the law being so laid down ;
and, consequently, that the life of the prisoner then under trial, -
and which has now been forfeited, rested upon that point. This,
too, was the law promulgated, not by one Judge sitting at
eircuit, unaided by the counsel of any of his hrethren,—it was
the deliberate opinion of a quorum of the Supreme Criminal
Court,—of three of your Lordships’ number, who net only
concurred therein, but who sat there to give the law, which
the presiding Judge could only dispense, in conformity with !
their opinion. Sauch, then, was the law on ke 25th of De-
cember last; at least, such was then laid down and aeted upon |
as law by the Supreme Criminal Court,—hy three of your
Lordships’ number, when the life of a prisoner was at stake.

An attempt was made by the other party at the dehate, to i
point out an inconsistency between the law thus expressly
laid down in the charge to the Jury, and the legal inferences to
be dedueed from the proceedings in a previous part of the
trial, when certain questions were put to the informant by
the counsel for the prisoners. It is only necessary to attend to
those proceedings, to see that your Lordships were not guilty
of the inconsistency which is aseribed to you. When the wit-
ness was introduced, it is true, he was desired to speak only
to the case of Docherty; but it will he in the recollection of
your Lordships, that this warning was given at the desire of
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the connsel for the prisoners. Afterwards, when the examina-
tion in chief of the prosecutor was concluded, a course of exam-
ination was commenced on behalf of the prisoners, avowediy
not cross, to the examination in chief, but intended. to test the
claim of the witness to credibility, by asking him ¢ to reveal
¢ his whole life and conversation;’ and, in particular, to ask
him ¢ whether he had ever been guilty of, or concerned in,
¢ any other murder.’ Your Lordships held, that though the
uestion might be put, the witness was not bound to answer it;
and the informant has no ohjection to hold, that the principle
of this decision may have been, that the question, if answered,
might lead the witness to criminate himself, in regard to mat-
ters as to which he had no profection. But observe the nafure
of the question, and the guarter from whence it proceeded. In
the first place, the question and whole inquiry was confessedly
not limited to the matter set forth in the indictment,—it was
intended to ask the witness ©to reveal his whole life and con-
¢ versation.” The witness might have been concerned in
murders not set forth in the libel,—mnot embraced in his com-
pact with the public prosecutor ; and the question was, in no
respeet, limited to the matters as to which he was protected.
It was so framed, as to embrace, to use the words of Lord
Mackenzie, ¢ other crimes than those in reference to which
¢ he has been brought forward.” In the second p.'la;!e, this wa-
limited question proceeded from the prisoner ; and it is undisput-
ed law, that there is no protection to a witness, relative to what
he shall say when examined by the prisoner, as to erimes in
relation to which the publie prosecutor has not made him a
witness. It is plain, therefore, that there is no inconsistency
in the proceedings; and that the law, as laid down in the
charge to the Jury, is not at variance with any authority
which can be found in the report of that trial, or of any other
trial.

The principles of law, and the direct and recent authority
now stated, are sufficient, it is submitted, to goyern this case.

Even if the principle of law and the authority referred to,
had been less plain and satisfactory than they are, the in-
formant might, with great confidence, have rested his ease
on the principles of ¢ humanity, justice, and policy,” which are
said, on the other side, to be at the foundation of the rule of
law, which secures prntcctiun to a witness, socius criminis, and
whicl, indeed, pervade, and are interwoven with, every part
of the eriminal law of Seotland, and may legally be appealed
to in the absence of any other guide. Every thing adverse to
these prineiples, and certainly every novelly adverse to them,
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must be repugnant to the spirit of the law. The proceedings |l
which the informant now resists are of this character ; while
the prayer he has preferred to your Lordships, is plainly in i
unison with those great principles which are at the founda- il
tion of our criminal code, and are intermingled with the ad-
ministration of it.  Your Lordships have before you the case -
of a prisoner who has had the mistortune to be accused by the i
Egialllic prosecutor of acts of murder, of which he may have :
innocent or guilty. Let it be taken either way. Suppose

him to be, as his adversaries deseribe him, a delinguent pol-
luted by erimes of the blackest die—one of a fraternity who
conspired against the lives of the lieges, and who earried on
the work of blood with a secereey and a success which the
firmest cannot hear without trembling, or the hardiest without .
horror—let the prosecutors deseribe his character and his f
crimes in any language they please—still, in his ease, as in I
every other, jusfice must be observed, and the law must be ad- '
minigtered in the spirit of Jewmanity, and with a view to future ‘
consequences. It he has really been a member of such a cou-
spiracy as is alleged, the greater is the benefit which he has
conferred upon the publie, by laying open all the hidden aets
and seeret ramifications of that confederacy, and the greater
the danger to which, in the event of trial, he has exposed him-
self, by giving any information or any evidence whatever in
regard to any of its transactions and deeds. But he made a
compact with the representative of the interests of the publie;
and he has given to the publie, by their representative, the
benefit of all his knowledge of these transactions, in considera-
tion of the community having released him from all elaim for
punishment. This compaet having heen aected upon,—every
information which the informant possessed, having been
drawn from him,—he having been publiely ealled upon to ap-
pear as a witness in regard to the very murder now under
consideration,—he having been placed in the witness’ box, and
having publicly given evidence in relation to a part of those |
proceedings, to which he is said to have been accessary, and |
having thereby publicly connected himself with the chief ac-
tor, whose conviction he ensured; and having exposed the
system, and laid open the sources of evidence, and thus fur-
nished the means of bringing himself to trial, if that were com-
petent,—bhorne down with difficulties, and surrounded by
“perils, by which he would not otherwise have been environed,
—the strength of his defence impaired or taken away—is it I[
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consistent with humanity, or justice, or policy, that two in-
dividual members of the community, who all the while lay
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by without giving notice of such intention, should now come
forward, to violate public faith, and to turn the informa-
tion given for the benefit of the public against the life of
him who gave it, in reliance on the compact he had entered
into with the public prosecutor 7 Every principle of Awnan-
ity, of justice, and of policy, is oppesed to such a proceed-
ing. There is no precedent,—there is no aunthority for such a
proceeding. The informant acted in the belief that he had se-
cured his protection. The public prosecutor acted in the belief
that he was entitled to secure, and had secured to him, that
proteetion, and had done so for the ultimate benefit of the
public, in securing the conviction and punishment of an of-
fender. If both parties erred in their notions of the law, they
erred in common with a quornm of your Lordships’ number,
discharging the mostimportant duty of the Supreme Criminal
Court. If the law is now, for the first time, to be declared
against that understanding and opinion, let the operation of
this new declaration be confined to future cases,—but let not
this new state of things—this alteration of a deliberate judg-
ment of the Supreme Court, operate to the prejudice and in-
jury of the informant, when matters are, in respect lo him, no
longer entire. 'To do otherwise, would be productive of no good
object. The ends of justice would not be thereby promoted. The
public faith would be broken, and, above all, the infermant
COULD NOT NOW HAVE A FAIR TRIAL. These considerations
give him a sufficient claim to the interposition of your Lord-
ships to prevent farther proceedings against him.

In respect whereof, §ec.
DUNv, M‘NEILL.
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INFORMATION for Javer Witson, Senior, and Janer
WiLson, Junior, Mother and Sister of the late James Wi-
son, generally known by the name of ¢ Daft Jamie, "— Re-

spondents ;
AGAINST

Wirrram Haire, or Hare, present Prisoner in the Jail of
Edinburgh, and accused of the Murder of the said James
WiLson,—Petitioner.

As an introduction to the legal argument about to be sub-
mitted to your Lordships, it is unnecessary to state any thing
farther in detail, than that the prosecutors have reason to be-
lieve that James Wilson, of whom they are the nearest of kin,
was cruelly murdered in the month of October last, and his hody
sold to a surgeon for the purpose of dissection, and that the perpe-
trator of this murder was William Hare, now a prisoner in the
tolbooth of Edinburgh. Certain facts had come to the knowledge
of the prosecutors which led them to form that conclusion. It
was understood that the prisoner Hare had been examined as a
witness for the Crown on the trial of William Burke for the mur-
der of a woman of the name of Docherty or Campbell, and
that he had been subsequently committed on a charge for an-
other murder said to have been perpetrated in the neighbour-
hood of Stockbridge. The prosecutors were, in the meantime,
anxious to have the cireumstances investigated relative to the
disappearance and death of their relation, with a view of bring-
ing the murderer to trial, if it should be found that the deed
had been perpetrated by the individual whom they suspected,
and had good reason to believe was guilty of the erime. They
accordingly applied to the Sheriff (Jan. 16, 1829) for a war.
rant for the detention of William Hare in jail, with a view to his
examination and committal, if there were just cause found a-
gainst him, until liberatedin due course of law. The warrant
was accordingly granted, and the prisoner, upon examination,
emitted a declaration, after which he was committed for farther
examination. Several witnesses were precognoseed before the
Sheriff, and the agent for the prosecutors was proceeding in
his precognition, with the view of indicting the prisoner for
the alleged crime, when a petition was presented to the Sheriff,
which, “after reciting that the prisoner had been examined be-
fore the Sheriff of the county in relation to various acts of
murder, alleged or suspected to have been committed by Wil-

e
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liam Burke, then in custody, and other persons, ]_]l'{';‘EEEtlLd in
the following terms :—*¢ That in the course of these examin:i-
¢ tions, the petitioner was assured by the public prosecutor,
that if he made a full disclosure of all he knew relative to
the several alleged murders, which formed the subject of in-
quiry, no eriminal proceedings would be instituted against
the lmtitiumrr himself in relation thereto, whatever might be
the circumstances of suspicion, or apparent partlelpatmu, or
guiltiness appearing against him. That the petitioner was
examined as a witness, and without the caution and warning
which it is the duty of the judge-examinator to give to a party
accused every time he is brought up for examination. And the
petitioner made a full and true disclosure of all he knew, and
gave every information he possessed in relation to all the al-
leged murders, as to which he was examined; and this he
did under the assurance of persomal and individual safety
above-mentioned. That one of the alleged murders as to
which the petitioner was so examined, was that of a person
described as James Wilson, commonly known by the name
of ¢ Daft Jamie;* and in relation to that matter, as well as
in relation to all the others, the petitioner made & full and
true statement, and gave every information he possessed,
whether relative to the alleged act of murder itself, or the
means of obtaining or tracing any circumstances of evidence
in relation Lherem; and all this he did, relying on the as-
surance of personal and individual safety above-mentioned,
and the compact and transaction thence arising. That in con-
sequence of the statement and information thus elicited from,
and procured through the petitioner, the said William Burke
was indicted to stand trial before the High Court of Justici-
ary in the month of December last, on a lihel setting forth
three charges of murder, as to all of which the petitioner
had been precognosced as aforesaid. That one of these three
charges was the foresaid alleged murder of James Wilson,
alias ¢ Daft Jamie,” That the petitioner was included in the
list of witnesses for the presecution annexed to the said libel,
and he was cited to attend as a witness for the prosecution,
in relation to all the charges therein contained.” The peti-
tion continued to state, that the libel was found relevant to in-
fer the pains of ]aw, and the public prosecutor prmu-'dvd to
lead evidence against William Burke, and another prisoner,
“ as to one of the charges, (being the murder of Margery
¢ Docherty)’, and that he, Hare, was sworn and examined as
a witness.

These are the facts detailed in the petition, upon which the
question now to be discussed is raised. The prosecutors do not
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think it necessary to go more into its merits, because they are |
mixed up with ment. The prayer is in the following 1
terms :—* May it therefore please your Lordship, to take in- l

to consideration the eircumstances above set forth; to recal Hll
the warrant on which the petitioner is committed, and to or- |
dain him to be set at liberty ; also to put a stop to the precog- Lill
nition or examination of witnesses; and to ordain. the same,
in so far as it has already proceeded, to be delivered up to .
your Lordship’s clerk, or such other person as your Lordship
shall appoint, in order to the same being sealed and retained i
to abide the future orders of your Lordship, or other compe- It
tent Judge of Court; or to give such other relief in the pre- !
mises, as to your Lordship shall seem proper.” Upon this
petition counsel were appointed to be heard, and the Sheriff
thereafter pronounced the following judgment :—(21st January

1829.)—*¢ The Sheriff having resumed consideration of the pe- i
¢ tition for William Hare, and having heard the counsel
for William Hare, and the respondents, Janet Wilson, se-
nior and junior; In respect that there is no decision, finding
that the right of the private ‘Part}' to prosecute, is barred hy 'r
any guarantee or promise of indemnity given by the public |
prosecutor, refuses the desire of the petition; but in respect '
of the novelty of the case, supersedes farther proceedings in -. J
the precognition before the Sheriff, at the instance of the re- »i
spondents, till Friday night at seven o’clock, in order that )
William Hare may have an opportunity of applying to the & -
Court of Justiciary.’

This judgment was brought before this High Court by hill of
advocation; and the prisoner, at the same time, applied for
suspension and liberation, in common form. ;I

he grounds of his application to your Lordships are the ﬂ
same stated in the prisoner’s petition to the Sheriff.

He, in the first place, founds upon his examination before
the publie prosecutor, and the pretended agreement upon which
he disclosed those facts which he states to have been in his pre-
cognition, relative to the various murders with which Burke
was charged; and,

2dly, He founds upon his examination as a witness upon the
trial of William Burke, for the murder of Margery Docherty,
or Campbell, as affording him an indemnity not only against
prosecution for another and a different murder, but as vesting
in him such a personal right to indemnity, as to entitle him not |
only to an immediate liberation from jail, but to have the au- |
thority of your Lordships interponed, to prevent any precogni- ’(
tion as to his alleged guilt. /

The pleas thus maintained on the part of the prisoner !
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lead to the discussion of grave and important questions of
law.

The prosecutors are, in the first place, obliged to support
their title in the present prosecution, and to show the constitu-
tional right which, according to the law of Seotland, they pos-
sess, of bringing the individual to justice, whom they conceive
gruilty of the atrocious erime by which they have been in-
Jured,

But, 2dly, the prosecuters are anxious to contest the doctrine
of indemnity upon which the prisoner has founded, and to show
that he is stretching far beyond its legal limits, the indulgence
granted by the Court of Justiciary to those who are examined
before it as socét criminis.

I. The right of the private party to prosecute is not con-
trollable by the publie prosecutor, and is independent of
him.

The prosecutor states this as a fundamental and constitu-
tional principle of the criminal jurisprudence of Scotland. It is
not an antiquated right, as stated by the counsel for the prisoner,
but is recognised by the latest authorities, and is consistent
with the most fundamental principles of our practice. It would
be detaining your Lordships by a useless and unprofitable pa-
rade of authority, to show, that in no very late periods of our
law, the right of prosecution was considered as inherent in the
private party ; and that, even when the more scientific, and the
wiser, and the more legal plan of a public prosecutor was de-
vised, his proceedings were not prejudicial to, but correctory
of the proceedings of the private party. Mackenzie observes,
in referring to the act 1587, cap. 77, and a prior enactment,
1436, that pursuits at his Majesty’s instance are only subsidiary,
and that from these acts ¢ two things may be concluded, 1st,
¢ That of old it was doubtful if the King could pursue private
¢ erimes without an aceuser ;—=2d/fy, That pursuits at his Ma-
¢ jesty's instance for private erimes are yet only subsidiary,
¢ and allowable if parties be silent or collude,’ &e.—(Burnet,

. 206.)
E Mr Burnet states the original practice, and the manner in
which it now subsists, in the clearest terms; and it is quite
sufficient for the prosecutors to quote them, in order to es-
tablish the proposition upon which the first part of their argun-
ment is founded :—¢ In many cases, indeed, long after the insti-
¢ tution of King’s Advocate, we find it ohjected that he could
¢ not prosecute without the coneurrence of the party injured,
¢ or his kinsmen. This, at all events, is clear, that the proper
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¢ and original form of prosecution with us, was in the name. of
¢ the private party injured, whe accordingly prosecuted not
¢ for reparation and redress to himself as an individual,
¢ but for punishment and for reparation to the public; and
¢ henee it was that this form of prosecution continued, aund
¢ still subsists with the same effect, and to the same conclusions as
“ to the full pains of law, as a prosecution at the instance sole-
¢ ly of his Majesty’s Advocate.’—(Burnet, p. 297.)

Baron Hume states the right of the private party as at pre-
sent existing, to be as strong in every respect as that of the
Euhlic prosecutor ; and his opinion on such a question must

ave been founded upon the most decided authority.—¢ First
¢ of all, it is to be noted, that the title of the private party em-
¢ braces, in every instance, the full pains of law, not only the
¢ private interest of damages, solatiwn, and expenses, but the
¢ same high and personal conclusions of corporal or other chas-
¢ tisement, wherein the Lord Advocate, for the interest of His
¢ Majesty, might insist. Thus, in case of homicide, a libel at
¢ the mstance of the wife, or the kinsmen of the deceased, is
¢ as good towards inflicting the highest vengeance of the law
¢ on the body of the culprit, if he is found to be a murderer,
¢ as it is in a case of culpable homicide for recovery of the as-
¢ sythment or pecuniary consideration which is then due to the
¢ kindred.’—(Hume, Vol. 1L, e. 5, p. 115.)

It is therefore a matter of law, as fixed by these authorities,
that while the right of the private prosecutor was originally
considered as paramount to that of the public, it even now sub-
sists as equal to it, so far as the right to prosecute and the pe-
nalties of the law are concerned.

There can, therefore, be no question in this Iligh Court, as
to the title of the prosecutors. They state themselves to he,
and in a question of relevancy, their statement must be receiv-
ed as correet, ¢ the nearest kinsmen of the deceased demandin
¢ the vengeance of the law on the body of the culprit, if he is
¢ found to be a murderer.”—(Hume.) Their right therefore to
prosecute, being as fully recognised as that of the public prose-
cutor, and held to be commensurate with the erimes of whie
they have reason to aceuse the prisoner, it is for him to esta-
blish that the constitutional right thus shown to exist, can he
interfered with or taken away without the remission of the
Crown, or the aequittal of the jury.

The prosecutors may here observe, that, legally s U;IIF‘,
there are only two situations in which a prisoner can aetually
plead indemnity in bar of trial. They are :—Previous Acquit-
tal, by a jury, of the ecrime of which he is charged; or Remis-
sion by the Crown. These are the two constitutional modes

F
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of f'mung an accused party from the consequences of alleged
crime. The first clears the individual of the accusation made
against him by the verdict of his peers, and the second frees
him of the legal taint, as well as of the punishment which eon-
vietion would otherwise attach.

Either of them is an effectual bar to trial, whether at the -
stance of the public prosecutor or of the private party. The
latter may indeed have his action of damages for the injury
he may have sustained, because the right of the Crown to
pardon, eannot interfere with patrimonial interest ; but, in so
far as the pains of law are concerned, these are effectually re-
mitted.

The point which the proseeutors are anxious to establish,
and which they feel confident, is the sound and constitutional law
upon the subjeet, is this, that whatever may be the nature of
the private arrangement bhetween the public prosecutor and
the eriminal, and whatever may have been his inducement to
give up the right of calling upon the criminal to answer at
the bar of justice, for the erime of which he is ;rlllll‘lr"-_. that
arrangement cannot deprive the private party of his right to
insist for the full pains of lyw. If the law mmmuplatml the
power of the public prosecutor to deprive the private party of
his right to proscente by arrangements to which the latter is
no party, it had hetter deelare at once, that the private instance
shall be at an end, because it virtnally would be so. In every
case where the publie prosecutor wished to protect a eriminal,
and shield him from the effects of erime, an arrangement,
under the pretence of a precognition and searching for evidence
against a third party, might at once be made ; and, if the doe-
trine maintained on the  part of the prisoner be correct, that
would prevent all prosecution at the instance of the individual
injured.

This is a qur-stiun of law, and not of motives. It is no an-
swer to say, that in the present age, the high officer who dis-
charges the duty of public prosecutor, is not likely to be tainted
by partmht}r or corruption. Bad men live in all ages; and
though the danger may now he less than in former periods,
yet the lli:;.mry of this country has shown too many instances
of corruption even in the highest offices, for us to assume as
an indisputable proposition, that no one likely to prostitute his
high office, will ever be placed in it. The prosecutor says,
this eannot be assumed ; and it would be mueh better to in-
vest the Lord Advocate with the power of entering a nolo pro-
sequi, and thus put an end to the right of private prosecution,
than take away that constitutional right under the semblance

of alegal principle, which, if supported, infallibly goes the
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Tength of putting into the hands of the Lord Advoeate, the
power of controlling, and of effectually putting an end to, every

attempt at bringing an alleged criminal to justice, at the in-

stance of those who hitherto have been considered hy the law
as having aright and title so to do, except in those cases of in-
ﬂemmt}r which have been already pointed out.

The assertion of the prosecutors is, that their legal right to
investigate the eircumstances attending the death of their near
relation, and to indict the aceused party it they shall find suf-
ficient ground to do so, eannot be interfered with by the pro-
ceedings of the public prosecutor, in circumstances over which
they have no control. They say, that this doetrine must be
held, because it flows as a necessary and irrefragible conse-
quenece from the constitutional right of proseeution, which has
been proved to exist. If theright be in the private party, how
can it be wrested from them, by the communications which
pass between the eriminal and - & third party, over whom
they have no eontrol, hut to whom, on the other hand, the
law glw,s no power of depriving them of that rlgllt of de-
manding justice and vengeance which it has vested in them ?

The propriety of m.untummg that safeguard of the rights,
and the prosecutors may add, the liberties of the people, which
our ancestors wisely committed to those who might have a
more peculiar and immediate interest in vindicating injured
law, and bringing the criminal to punishment, is well pointed
out by Mr Burnet. But, before quoting his words, the pro-
secutors will U.’ll.]} further observe, that although the right of
pl}pul.ir accugation may not he altugl,l,lmr defensible, yet that
is a wise and a wholesome provision, which, restricting the
right to that of the party injured, affords some check to the
power of a public prosecutor, and prevents him from heing
able to stifle all inquiry, where private reasons might influence
his conduet.

After stating that a puhlic accuser in crimes was introduced
for the purpose of preventing offences from going unpunished,
Mr Burnet continues:—¢ This seems the prineiple on which
¢ private as well as public prosecutions are founded; and
¢ while one operates as check upon the other, to prevent on
the one hand, the feelings of humanity, and a wish to com-
¢ pound the erime, which may somelimes actuate the individual,
¢ and on the other, the partiality and undue bias which may
¢ sometimes actuate the public accuser from interfering with
¢ the interest of public justice, both conspired to the same end,
¢ the securing the punishment of offenders. It is, indeed, the
# puion of these two modes of prosecution, that constitutes the
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pre-eminence of the eriminal jurisprudence of Scotland, and
distinguishes it from that of most other countries of Europe.
It is by preserving both in due vigour, that public justice is
effectually secured ; that the remissness or partiality of the
public accuser is on the one hand guarded against, and the
too great lenity and forbearance of the individual eorrected
on the other., Ilence it is, that with us no proseeution can
in any instance be stiffled, and the feelings of the individual
or kinsman outraged, by a denial of jusiice; while, in other
countries, the nolwimus prosequi of the public accuser, stops in
many cases any process at the instance of the party injured,
and his rarely interfering to prosecute in his own name,
oceasions in many instances a remissness in the execution
of the law.’—(DBurnet, p. 298.)

The learned author here distinetly lays down, not only that
the right of the private party has not been taken away by the
power vested in the hands of the publie prosecutor ; but that
it exists to its fullest extent, and operates as a legal, and con-
stitutional, and effectual check, against any exercise of his
powers, to prevent the prosecution of erime, whether that may
arise from partiality to the aceused, or any other less definable
motive., But it may be necessary to observe how this private
right has been exercised.

In point of form, it is required that the Lord Advocate should
grant his concourse to a prosecution before the High Court of
Justiciary. This form, however, is established, not for the
purpose of showing that his permission to prosecute is neces-
sary, but for the purpose of showing that there is a public
injury to be vindicated, as well as a private party to be satis-
fied. Accordingly, the Lord Advocate has no right to refuse
his concourse. If he should refuse, he can be compelled to
grant it, for this very reason, that it is not in arbitrio of him
to deprive the private party of his legal right. The law was
so stated by Lord Alemore, on the complaint of Sir John
Gordon against his Majesty’s Advocate, June the 21st, 1766.
Sir J. Gordon had complained against the Lord Advoeate,
for refusing to prosecute at his wnstance. The Court found
that he was not bound to do so ; and Lord Alemore ohserved,
¢ had the Advocate refused his eoncourse, he might have been
¢ compelled to give it, for every one is entitled to justice, but
¢ he cannot be forced to prosecute.’

The same docirine is laid down by our authorities. Mr
Burnet observes,—¢ It is understood that his Majesty’s Advo-
¢ cate cannot refuse his concourse, and may be compelled to
¢ give it, 1n all cases where the complaint of the private party
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¢ is founded on a known and relevant point of dittay, and as to
¢ which he has, prima facie, a title to insist. On the other
¢ hand, such concourse his Majesty’s Advocate may refuse in
¢ cases that are clearly of an opposite deseription,—a power
¢ which seems to result from the nature of his office, and from
¢ what seems to have been in part the principle on which such
¢ concourse was originally deemed necessary.’--( Burnet, p. 306.)
g Baron Hume states the law to the same effect. After men-
tioning the cases in which the Lord Advocate might refuse his
concourse, where the charge is palpably absurd and incompe-
tent, he continues :—* On the other side, certainly, the Lord
¢ Advocate is not the absolute and unaccountable judge ou
¢ such occasions, but is subject to the control and direction
¢ of the Court, who will oblige him to produce and to justify
¢ the grounds of his refusal to concur. Nay, more, except in
¢ such extraordinary situations as those above supposed, which
¢ cannot be the subject of any difference of opinion, he shall
&
£
&
&
&

not cven be allowed to engage in any inguiry concerning the
merits of the case,—the propriety of the prosecution,—the
form of the action,—the sufficiency of the title, or the like,
but shall be ordained to comply straightway, leaving the
discussion of those matters for the proper place and season,
¢ after the libel shall be in Court.’—(Hume, Vol. IL p. 123.) |
It is only, then, where a prosecution is absurd, or palpably L!
incompelent, that the Lord Advoecate ean refuse his concourse. |
He is not to be a judge, says Baron Hume, ¢ as to the propriety |
¢ of the prosecution, the form of the action, or the sufficieney |
¢ of the title” These are subjects to be discussed and decided |
by the proper tribunal, when the case comes into Court. If |
these authorities are to be held as stating what is the law, .
then the informants assume this as an incontrovertible propo-
sition, that the mere precognition of the accused, however that '
may tie up his own hands as public prosecutor, could not be
sustained as a sufficient reason for the Lord Advocate’s refus- !
ing to give his concourse to the private party who thought fit l
to prosecute. '
here is one deeision of the Court which carries the right of
the private party still farther. In the noted case of Colonel Char-
teris, who was tried for a rape at the instance of the woman’s
hushand, the Lord Advocate’s concourse was formally with-
drawn, at the calling of the libel. The want of the concourse
was then pleaded in bar of trial; but, after a full argument, the |
trial went on at the instance of the private complainer, as for i
the full pains of law.—(Hume, Vol. II, p. 124.) 1
These authorities, and the rules of law upon which they |
are founded, sufficiently establish the proposition with which
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the informants set out. They establish, that the right of the
private party is perfectly independent of that of the Lord
Advocate; and that it cannot be interfered with by any ar-
rangement inte which that high public officer may think it
necessary to enter, or any circumstances in which he may find
himself placed.

If the Lord Advocate has entered inte any compact of the
nature alleged with the prisoner, that may be a sufficient rea-
son for his Lordship applying to the proper quarter for par-
don, and for remission of the crime with which he is accused.
With that neither the private party, nor the Court, has any
thing to do; nor can it come into discussion in the present
case, or have the slightest effect upon the legal argument.

It is now necessary to request the attention of your Lord-
ships more particularly to the grounds upon which the prison-
er has applied for liberation. He sets forth,—1sf, That he is
entitled to release and indemnity, in consequence of having
been examined by the public prosecutor, upon a promise of
safety ; and, 2d, From having heen examined as a witness up-
on the trial of William Burke, for the murder of Mary Camp-
bell, or Docherty.

Now, as to the first ground of application, the informants
conceive that they have already stated what must be Eufﬁcii.nt
to prove, that if the Lord Advocate can be compelled to give
his concourse to the 1}?{!5[:Lut.1un, then, a fortiori, no private
arrangement he can enter into with the party aceused, can
interfere with their right to prosecute. It is humbly thought,
that as to this part of the case, there can be no difliculty.
Suppose that the prisoner were at this moment incarcerated
at the instance of the Lord Advocate, would your Lordships
hold it to be a good ground of interference, and liberating the
prisoner from all inquiry and prosccution at his instance, that
he had been examined and precognoseed in manner stated in
the bill of suspension? But if your Lordships would not
control the right of the Lord Advocate, or interfere with
him, ab ante, in the exercise of the funections of his office, much
Jess can these proce nmﬁngs interfere with the right of a third
party recoguised by law, in the manner that the right of pri-
vate prosccution is.

But the pruhccutnrs may leave this part of the S e, because,
if the prlsunor is not indemnis by his examination in Caurt
multo inagis, he is not so by a pn‘mh. examination,

The point now to be argued, is as to the effect to be given
by the Court, to the fact of the prisoner having heen examined
as a witness in Court upon the trial of Burke. The prosecu-
toug here state their second proposition.
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~ II. The socius eriminis is only protected by the uululgem*e
of the Court, with regard to the ps:rtmuiar crime as to
which he gives evidence.

It is well known, and therefore it is unnecessary to quote
authority upon the subject, that formerly a socius eriminis was
not received as an evidence in the eriminal courts of this coun-

, because of the interest which he was supposed to have in
establishing the guilt of the individual aceused, and thus free-
ing himself from imputation of the erime. OF course, it fol-
lowed, that at this time the witness was liable to prosecution

for the offence, although he gave evidence upon the trial of

another accused of it. The practice which has lately crept in,
of affording an indemuity to the witness, and protecting him
by the interposition of judicial autherity from all question, for
the erime as to which he has given evidence, does not appear
to have been recognised, until subsequent to the case of Jame-
son, in 1770.

But, before quoting the cireumstances of that case, it may
be observed, that perhaps it might have been better, hoth con-
stitutionally and legally, if the indemnity had not heen ac-
quired; and, if every case had heen left to be considered ae-
cording to its peculiar circumstaneces, by the prosecutor and
the Court, as affording ground for an application for pardon,
to that constitutional source, in which the power of pardon is
vested. It is possible to conceive many cases, in which, ae-
cording to the present rule of practice, much diffieulty might
arise. All these are guarded against by the wise and salu-
tary rule of the law of England :—*¢ By the practice most
usually adopted, accomplices are admitted to give evidence
for the Crown, under an implied promise of pe ardon, on con-
dition of their making a full and fair confession of the trath.
On a strict and ample performance of the condition, to the
satisfaction of the Judge presiding at the trial, (although
they are mot of right entitled to pardon), they have an
equitable title to a recommendation for the King’s mercy.’—
(Russel on Crimes, Vol. I1. p. 598.)

But without recurring to this poeint, farther than to say,
that it gives reason to doubt whether it would be consistent
with constitutionul prineiple to carry the right of indemnity
farther than it has hitherto been supported by authority or
practice, the informants would request the attention of your
Lordships to this fact, that, in the year 1770, no such right,
on the part of the witness, was established. The case of Jame-
gon, which then took place, is thus reported by Mr Burnet :—
It will be observed, that the report of the case is contained in
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a note upon the text of that learned author’s work, in which
he states it to be ° now held, that the very act of ealling and
¢ examining an accomplice as a witness on the part of the
¢ Crown, goes far to operate as a discharge or acquittal to
¢ him from all presecution for that crime,’—(page 417) ;—a
passage in which, it will be observed, the doctrine is not
directly laid down, that the witness is discharged of the
erime, but merely that his examination may go far to ope-
rate as an acquittal from the erime as to which he is exa-
mined. The note is in these words :—¢ In the ease, accordingly,
¢ of Maedonald and Jameson, in August 1770, when the ob-

¢ jection of a witness having been socius criminis was fully de-
¢ bated, the prosecutor, in answer, did not say that the wit-
¢ ness, by being examined, would thereby be exempted from
. proaecutmn, but only tlmt he might hope for impunity;
¢ while the usage, at that time, of granting special pardons teo
¢ accomplices, for enabling them to give evidence, confirms
* what has been stated. At what period a different rule came
¢ to prevail does not appear. '—(Page 418.)

Baron Hume conceives, that the practice may have com-
meneced from the rule introduced by 21st Geo. 1L e. 25, as to
a particular offence. It was declared by that statute, that in
all trials in Scotland for theft of cattle, it should not be a good
ohjection to any of the prosecutor’s witnesses that he was so-
cius criminis, and that such witness should not be liable to

ution on account of his accession to such offence.—
(Hume, Vol. IL p. 354.)

Here was a law passed as to a particular offence, and indem-
nity given to the witness with regard to that offence. If the
ordinary maxim, erceptio firmat regulam, had been attended
to, the predecessors of your Lordships might have hesitated,
before they extended the rule applied by statute to the partien-
lar case specified. But the exception seems to have heen taken
as the rwle; and accordingly, in the discussion which took
place in the case of Smith and Brodie, in 1788, where it was
stated as an objection to a mtnesn, that he h&d received a pro-
mise of pardon if he would give evidenee against the prisoners
at the Bar, for a erime of which he was alleged to have been
a socius, the Court ruled that the ﬂhJEi}Uﬂn was not maintain-
able, -because the very act of calling him in Court relieved him
of the penalties which the law would otherwise attach to the
offence of which he was guilty.

It will be observed, however, that the witness was to be
called in Court, and that the indemnity merely extended to the
case as to which he was examined.

The doetrine maintained on the part of the prisoner is, that
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be is relieved, not only from the consequences attaching to his
participation in the erime as to whieh he has been examined,
but also as to others, in regard to which the same parties may
have been implicated, but which have not been the subject of
trial. This argument extends the doctrine of indemnity much
farther than it has yet been carried.

For the question underwent grave discussion; and the prac-
tice, as then followed by public prosecutors, and recognized
by the Beneh, -is distinetly stated by the learned Judges in the
case of Downie, who was tried for high treason in the year
1794. The discussion arose upon certain questions being put
to a witmess of the name of Aiteheson, tending to criminate
him. The danger had been pointed out by the counsel for the
prisoner, to which the course of the examination might lead,
as the witness miglm confess that which was sufficient to con-
viet him of the erime of treason.

The Lord President of the Court stated his own practice in
eriminal cases, and that, when he was Lord Advecate, he un-
derstood that he could not, after making use of a socius cri-
minis as a witness, bring him to trial for the sasie erime: But
he requested to be informed as to the law of England; and
then proceeded to say, that if he was assured ¢ that the wit-
¢ ness runs no risk of being prosecuted himself, being virtually
¢ or expressly liberated from the charge, so far as he himself ;
* may be concerned, in consequence of his being called as a wit- '
¢ mess, and speaking out the truth in this trial, it will be my I
¢ duty to tell him, that he is bound to speak out the whole
¢ truth, and that he is in safety to do so.’—(StaTE TriaLs,

Vol. XXIV. p.32.)

The observations of the Lord Chief Baron are of material
consequence, because he states the practice :—* I served a good |
“ many years as prosecutor in this country, and I always un-
¢ derstood, when I brought a socius criminis as a witness, that
¢ my hands were tied up from the prosecution of him for an
“ thing spoken at the Bar. But if he would not speak ount,
¢ thought myself at liberty to proseeute him for any thing he
¢ did not speak out : A person being brought to the Bar, and
¢ not speaking, should that protect him from trial for any of- &
¢ fence, when he is only protected for what he shall speak
¢ upon the trial ?’

Lord President.—* 1 am of the same opinion. If he refuses
¢ to speak, he is not a witness,—he may be put back to his
¢ former situation. ’

Lord Advocate.—* What the honourable Judge has stated is
¢ perfectly right, and the law.’

Lord Eskgrove.—* I never knew an attempt made by the
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¢ prosecutor, to bring afterwards to trial for the same erime,
L any person who had been examined as o witness upon that
¢ erime to which he had been ACcessary, and who had not re-
¢ fused to gm, evidence, but had given evidence. I had con-
¢ ceived a notion in my own mind, that if such an attem

¢ should be made, the Judges who are to determine upon t

¢ law of the land, as it strikes them, would not suffer a person
¢ so cireumstanced to be subjected to a trial, and consequently
“ that it is not optional in the publie prosecutor to bring him
¢ to trial or not, for that the Court would interfere and pre-
¢ vent such trial proceeding, although that case has not yet oe-
“ curred. I therefore think there is no place for the “}!]"3{“4”“
“in his, (Aitcheson’s), ease; and, with respect to any other
¢ witnesses, I am of the same {ipmmn with your L: ll'l‘jaihll_lﬁ : it
“ isnot competent for the prisoner’s counsel to ohjeet, although
¢ the witness himself may decline to answer to questions tend-
ing to eriminate himself; but if he chooses to answer and
give evidenee, 1 conceive he will be secure against any future
¢ prosecution.’

Lord Swinton, and the other Judges who were present, con-
eurred in the opinions then expressed,

The doetrine laid down by the whole of these learned J udges,
is this, that for what the individual told in Court as a witness,
he could not afterwards be questioned ; but, so far from their
gl.uu.mg at the idea of an indemnity ,lﬂinrded by previous pre-
t'u;:mlu.'-u, they distinetly state, that if the witness, after being
put in the box, refuses to answer, he would not have been en-
titled to any protection ; and that they, as public prosecutors,
would not have eonsidered their hands tied up.

It will he observed, that all this speeially refers to the peeu-
liar case as to which the witness is examined. There is not
the least shadow of authority that the doctrine, as laid down
by these Learned lml;_-;er;, would have been applicable to a charge
as to which the witness was not examined. On the contrary,
the informants may use the language of Lord Chief Baron, and
say, that as to such charges, the hands of the publie prosecutor
would not have been tied up.

The case of Dreghorn, in 1807, (Burnet, App. No. 21.)
is next to be referred to. The question here was as to indem-
nity from trial before a court- martial, of an individual who was
examined before the High Court of Justiciary. An nh]ucuﬂn
was taken to a witness adduced, that he was a party in the af-
fray which had given rise to the trial, and that the Court could
not protect him from the consequences of his evidence. The
Lord Justice-Clerk, (Hope), in stating his opinion, which was
against the objection, observed, that as the prosecution ¢ had
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¢ been brought by the officers of the Crown, every thing must
¢ 80 far yleld to the consequences which followed by law from
¢ such provoeation ; and one of them is, that a witness examin-
ed in the cireumstances here occurring, must be ever after-
wards freed from any proseeution jfor the maller as to which
he gives evidence.’

After some hesitation, the other Judges agreed in the opinion
expressed by his Lordship, and repelled the objection, upon the
ground that the ¢ ezamination of the witness afforded him an
¢ indemnity as to any after trinl.” As the question arose up-
on the competency of examining the witness, and requiring him
to give evidence on a trial in open Court, and long after all
prm.euhngs in the way of precognition h: ul been concluded, it
i manifest, that the examination here spoken of could not pos-
sibly mean the private examination to which the witness might
have been previously subjected by the prosecutor.

There is here no extension of the rule of practice. The wit-
ness is not held to be indemnis, except after examination in
open Court ; and it necessarily follows, that the indemnity can
only extend as far as the crime in regard to which he has heen
examined.

These are all the authorities which the informants ean find
upon the subject, with the exception of a single dictum of the
Lord President, when presiding upon the gpecial commission
at Dumbarton, in the year 1820. On that occasion, a question
was put to a witness, which the eounsel for the prisoner thought
might eriminate him, and he requested the Court to caution
him as to the answer to be given. Upon that oceasion, it was
observed by the Lord President, ¢ there is one thing you need
¢ not distress yourself about. A witness brought here cannot
¢ be prosecuted for what he has said. That is part of the law
¢ of Seotland. "—(Trials for High Treason, Vol. IL, p. 506.)

It will be observed, that the doerine in all these eases is care-
fully guarded in its application to what is said in Court, or to
the peculiar erime, with regard to which the trial has been pro-
eem{:ﬂ.

The informants, therefore, state, as a substantive proposition,
that the Court has not hitherto acquired the power of inter- ol
posing between an alleged criminal and the course of justice,
i those cases where he has not given evidence before it, as to
the peculiar crime charged. There is no authority for carry-
ing that interposition farther ; and, withont recurring to the
question of expedieney, it may be observed, that it is difficult
to reconcile the claim of indemnity as matter of right, with
the fact, that an indulgence of the Court, net recognized by
statute, or founded upon any precise law, must be extended

L L T Y

__J




52

far beyond its ordinary limits, before the plea ean be sus-
tained.

But the informants having stated the general prineiple, must
now approach the res geste of the present case. They must
lie fresh in the recollections of your Lordships, and afford a
distinetion of the utmost importance. The indietment against
Burke charged three different acts of murder, to establish
which, the names of certain witnesses, of whom the suspender
was one, were thereto appended. At the trial an ohjection was
taken to the relevaney of the indictment, upon the ground of
the pannel not being obliged te answer to three separate
charges at once ; and the lert are aware that the Lord Advo-
cate, “after debate, declared that he would go to trial only upon
one charge ; and the Court therefore remitted the pannels, with
that charge as found relevant, to the knowledge of an assize,—
reserving “to the publie prosecutor afterwards to proceed against
Burke on the other two charges therein contained.

The interlocutor pronounced by the Court was in the follow-
ing terms :—¢ The Lord Justice-Clerk, and Lords Commission-
¢ ersof Justiciary, having considered the indietment against Wil -
¢ liam Burke and Helen M‘Dougal, pannels, and having heard
parties’ procurators at great length upon the relevancy there-
of, find the indictment relevant to infer the pains of law ;
but are of opinion, that in the circumstances of this case, and
in consequence of the motion of the pannel’s counsel, the
charges ought to be separately proceeded in; and that the
Lord Advocate is entitled to select which charge shall be
first bronght to trial; and his Majesty’s Advocate having there-
upon stated that he means to proceed at present with the third
charge in the indictment against both pannels,—therefore re-
mit the pannels with that charge, as found relevant, to the
knowledge of an assize, and allow the pannels, and each of
them, a l}rnnf in exculpation and alleviation, reserving to
the public prosecutor afterwards to proceed under this in-
dictment against the said William Burke, upon the other two
charges contained therein.’

Burke, the pannel, and his wife, were therefore put upon
trial as to this one charge, which your Lordships are aware had
no connection with the individoal as to whose death the infor-
mants are anxious to investigate. It is therefore ecertain, that
the counsel for the Crown could not have proceeded te put
one single fil.lt‘..'-;'lif_lll., as to the other charges which lrliglit have
been contained in the indictment. They were to all parties as
if never made. The Crown could not examine, nor the Jury
conviet, as to one of them. However, generally, the witnesses
cited in support of the indictment might have been examined
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previous to the restriction of the charge, they were after that
merely witnesses as to the crime of murdering Margery Camp-
bell, or Docherty ; and it is not known to the Court, nor to any
one, whether they could have stated a single cireumstance as
to any other of the alleged murders previously contained in
the indictment. Accordingly, it will be observed, not only
that the witness was specially warned by the Judge who swore
him, and the presiding Judge, that he was only to answer ques-
tions relative to the charge which had gone to trial; but when
the counsel for the prisoner did, on the cross-examination, put
questions leading to a detail of the other murders charged, the
prisoner was told that he need not answer, because he was not
protected with regard to these crimes.

After administering the oath to the prisoner, who was
brought forward as a witness upon the trial alluded to, Lord
Meadowbank stated to him,—¢ Now, we ohserve that you are
¢ at present a prisoner in the Tolbooth of Edinburgh, and from
¢ what we know, the Court understands that ‘you must have
¢ had some coneern in the transaction now under investigation.
¢ It is therefore my duty to inform you, that whatever share
¢ you might have had in fhat transaction, if you now speak
¢ the truth, you can never afterwards be questioned in a eourt
¢ of law’—Lord Justice-Clerk :—¢ You will understand that
¢ you are called here as a witness regarding the death of an
¢ elderly woman of the name of Campbell, or M‘Gonegal.
* You understand, that it is only with regard to her that you
¢ are now to speak 7 To this question the witness replied, by
asking,—*¢ T’ould woman, Sir?—Lord Justice-Clerk,—¢ Yes.’
It cannot be denied, that the witness was informed by these
learned Judges, that he conld only be questioned as to the par-
ticular charge then under trial, regarding the death of Docher-
ty. But what is, perhaps, of still greater importance, it will
appear that he was not permitted to answer questions which
might otherwise have been of importance to the individual
then upen trial, upon the ground that he would not be pro-
tected.

The question arose upon an objection taken by the Lord Ad-
vocate, to a question put by the counsel for the prisoner, upon
the ground that he was not bound to speak to any of the cases,
excepting the one under investigation ; and, before the discus-
sion, Lord Meadowbank observed,—*¢ I have to state this, that
¢ the witness is brought here to be examined on the matter bhe-
¢ fore the Court; and he cannot, in any circumstance that
¢ may be disclosed in that evidence, be examined on a cross-
¢ examination,—he caunot be called on to answer other mat-
¢ ters, because the Court caunot protect him.’
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After the competeney of the question, the same learned Judge
observed :—¢ Even our law goes no farther than to protect
witnesses from being subject to prosecution, on account of
matter immediately and inevitably connected with the sub-
jeet of the trial, in the course of which they are examined.
I understand it, thercfore, to be admitted, that if the ques-
tion proposed were entertained by your Lordship, the wit-
ness must be told that he is not bound to answer it: hecause
it is beyond the competency of this Court to afford him pro-
tection against being afterwards questioned for the perpetra-
tion of erimes, which did not form the proper subject of in-
quiry in the present investigation.’

His Lordship afterwards continues,—*¢ We may he involved
¢ in an inquiry into the circumstances connected with the
¢ other murders in this indictment, which are not now the sub-
¢ ject of this trial, and which your Lordships, by your inter-
¢ locutor, have precluded from being the subjeet of trial at
¢ present, and before this Jury.’—(Trial, p. 102.)

Lord Mackenzie.—* I agree, in the first place, that the wit-
ness has no protection beyond the case in which he has heen
called as a witness. I have no idea that, by confessing either
ultroneously, or on his examination, or cross-examination,
other crimes than those, in reference to which he has been
brought forward to give evidence by the public prosecutor,
he could aequire any right to impunity for those ecrimes, or
even security that his own words might not be used in evi-
¢ dence for his convietion of those erimes. ’

Lord Justice-Clerk, after stating that it was necessary to
warn the prisoner, that he need not answer any question whieh
might eriminate himself, and the witness might avail himself
of this warning, continues,—¢ If this witness does so avail
¢ himself, it cannot affect his credibility,—when we told him
¢ in the outset to-day, that it was only to this case he was to
¢ speak, and to no other,—and that nothing he said in this
¢ particular case could have any effect against him, ’

His Lordship afterwards observes :—In the first place, my
¢ view of this matter is, that he is not bound fo answer any
¢ question except as to the murder of this woman.’

The counsel for the pannel afterwards put a question to the
witness, a8 to a murder committed in hig house in October last,
one of the murders contained in the indictment as charged a-
gainst Burke, and the identical murder of which the witness is
now accused. Taking advantage of the warning which he had
received from the Court, and proceeding upon the principle
that he could not be protected, with regard to that particular
murder, the prisoner refused to answer.
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To continue the narrative : Upon the wife of the prisoner,
Hare, being placed in the witness box, she was addressed by
Lord Meadowbank, who observed,—¢ We understand that you
¢ are implicated in a charge of the erime of murder, for the
* murdering of an old woman of the name of Docherty. It is
¢ my duty to tell you, that for any thing connected with that
¢ surder, you can never be brought to trial, if you speak the
¢ truth. Yon are bound to speak nothing but that to which
¢ you are sworn to speak, not to the other murders.’

It is understood that this is a correct account of the proceed-
i_ngs upon this trial, and they establish these indisputable
acls :—

1st, That the witness was examined as to no other murder
than that of Docherty or Campbell.  And,

2dly, That he was distinctly warned that he was not bound
to answer any question, with regard to the other murders con-
tained in the indictment,—because, as to any other murder ex-
cept that under investigation, he was not protected by the
Court.

This is a question of fact. It does not admit of argument ;
and unless the prisoner is ready to contest the statement in
point of fact, now made, it must be conceded, that except in re-
gard to the peculiar case stated, mo investigation took place,
and no question was asked.

But the circumstances attending this part of the trial are
direct authority in favour of the argument now maintained by
the informants. The Court thought it necessary to warn the
witness, that he need not answer any question, except one ap-
plicable to the particular case of murder then under inves-
tigation, hecause it could not protect him. But the investiga-
tion was limited to the case of Docherty,—that was the case
tried. The question asked as to the murder of Wilson was
not answered,—the prisoner availing himself of his right to re-
fuse to answer ; and if there is any truth in a syllogism, it
follows, that as the case of Wilson was not then tried, the
prisoner cannot now demand the protection of the Court for
any thing that took place upon that trial.

The present question therefore stands thus: Hitherto a
witness has only been protected from trial for the particular
crime as to which he has given evidence. The prisoner has

iven none as to the erime of which he is now accused, and,
therefore, he has not been placed in that situation which en-
titles him to the protection of the Court.

But it is right to try the doctrine advanced on the part of
the prisoner, by adverting to the different situations in which,
if good, it may be pleaded. If a socius criminis is called as a



witness, but the diet is deserted against the panuel, and he is
dismissed from the bar without trial, are your Lordships: pre-
pared to hold, that the mere placing his name in the list of
witnesses is a suflicient claim to indemnity, and might be
pleaded in bar of trial against the Lord Advocate ?

Or, suppose that, in the present ¢ase, the pannel Burke had
been served with three separate indictments upon the three
charges of murder made against him, and that the name of the
prisoner had been included in the list of witnesses upen the
first, but not on the other two indictments ; would your Lord-
ships have been prepared to hold, that all investigation, either
at the instance of the Lord Advocate, or of the private party,
was so illegal, as to require your instant interference, by a
sentence of suspension and liberation, if commenced as to those
erimes charged contained in the last indictments ?

But the prisoner says that he was ready to give evidence as
to the murder of Wilson, and therefore kept his compact with
the public prosecutor.—@Quomodo constat that this is true ?—
Quomodo constat that he would have said one word as to that
matter, or might not have placed himself in the same situation
in which Lord Chief Baron Montgomery states a witness
might be placed, of refusing to answer, and, therefore, being
liable to prosecution ?

In short, the doetrine that has heen established by practice
seems to bhe this, that for what he has said on examination, the
Court may protect the witness, by granting him indemnity ;
but that they are not presumed or understood to know, or listen
to any thing, which has not taken place before them in Court,
and during trial. The high office of the Judge entitles him to
protect a witness brought before him, with regard to the facts
to which he speaks, and the purposes of justice may require
that this power should be granted; but the Judge knows no-
thing of what takes plaee out of Court; he knows nothing of
any precognition before evidence is given, or any compaet that
may exist between the publie prosecutor and the witness; and
as the exemption has been hitherto limited to the peculiar
erime under investigation, it may be matter of deep considera-
tmn, whether a power of pardon, not granted by statute, nor
ammg ipso jure, should be stretched beyond those limits to
which it has hitherto been confined.

It is another and a different question, whether eircumstances
i a peenliar case may not entitle a eriminal, however atro-
cious, to a pardon ? But the Per'Tatl‘i-'F of pardon is consti~
tutionally vested in the Crown ; and it may, at least, be ques-
tioned, whether the public iuterest is not best maintained, by
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allowing that right to remain in the quarter, where the law {'
and the spirit of the constitution has placed it. :!

Without detaining your Lordships farther, the informants ,f
submit, that the present bill of suspension should be refused. F
i

dn respect whereof, §c. i
E. DOUGLAS SANDFORD. il

——
—_—

LpinpurciH, 2d FEBrUARY 1829,

The Court met for advising the papers in this very import-
ant case :— | _
PRESENT, !

The Lorp Justice-CLERk, (BoyLE.)

Lords GiLLigs. Lords MACKENZIE.
PrraLry. ALLOWAY.
MEADOWBANK.

Counsel for Hare.

Mr Duncay M*NEILL.
Huen Bruck. i

Counsel for the Private Prosecutors.

Mr Frawcis JEFFREY. [
Tros, Hamizton MILLER. il

E. DouGLAs SANDFORD. |
I

Counsel jfor the Crown.

Lokp Apvocate, (Rak.) dil |
Mr Sovicitor-GENERAL, (HoPE.) ¢ {4

Mr RoseErT DUnDas,
ArcHiBALD ALisoN, ~ Advocates- Depute.
ArexanpEr Woob, ;

Lord Justice-Clerk.—My Lords, you will now proceed to give
your opinions upon this case; and I may. state, that we owe 1
thanks to the learned gentlemen for the able pleadings, both :
oral and written, and for the dispatch with which these Infor- i
mations have been prepared. f : l
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Mr JerFrREY rose, and spoke as follows:—I1t is not my
intention, my Lords, to resume the argument which was
formerly urged on this side of the Bar, and which has been so
fully stated in the printed information now in the hands of
the Court; but I trust your Lordships will indulge me with a
few wor ds—LLan Jusrice-CLErk—Cer Lunly]—-—tspmmﬂ}r as
the case has heen brought to a definite point, by the precise
and unequivocal statumunt in the case for the suspender, and
the detail of facts contained in the answers of the Lord Advo-
cate. The whole argument, when resolved into its prineiples,
comes exactly to this, that the puth proseeutor is entitled, on
behalf of the Crown, to enter into a compact with accomplices
whom he may think proper to adduce as wlmesbm, or with
whom he may have held previous communic: i.tmns, and that to
this compaet your FLordships are bound to give effect. Is it
meant to be maintained, however, that your Lordships have no
power over such a compact 7 Have the Court no judicial dis-
cretion over the terms of such an agreement, and does it rest
with the Lord Advocate, and not with the Court, to decide on
its validity and effect? In this case, it seems to be taken for
granted, that the Court musi interpose its authority to any
paction which the public prosecutor may think fit to make ;—
and yet, the claim to immunity is rested on the act of the Court,
in admitting the witness, This does not seem very cnuslstent.,
and yet, if ﬂm Court is to exercise any controul, it may, in
every case, refuse to sanction the previous compact, and judge
for itself of every claim to immunity that is made in its pre-
sence. No pretension, however, of this kind, has ever been
asserted ; and, therefore, the argument just comes to this, that
the Lord Advocate is per vias aut modos substantially invested
with the Royal Prerogative of pardon. Take the case of a
murder rmmmttm!, of which a number of persons are accused,
one of whom is also aceused of various other crimes, as ra
fire-raising, and housebreaking,—and suppose the Lord Advo—
cate, in the exercise of a sound judicial diseretion, and in order
to let in light upon these atrocities, guarantees to that indivi-
dual an immunity from the consequences of all the erimes in
which he has been ﬂng']ng —is 1t meant to be maintained that
a sufferer by fire-raising, for example, is to be precluded, years
alterwards, Irum obtaining redress, by reason of a compact
entered into in regard to Ui.htrr offences? In HIE exercise of
a sound tliherctmn, of which no one but himself is to judge,
the Lord Advocate may promise a plenary indulgence for any

crime, committed or to be committed ; but have the Court, I °

ask, no controlling power over such a diseretionary exercise of
official duty, upon the part of his Lordship, and are they bound
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to ratify every arrangement of this sort, into which he may |
think proper to enter? I am stating extreme cases, for they i
are hest calculated to bring out the principle. But, with great il
submission, if such a doctrine is to be maintained, it will just '
come to that with which I set out,—namely, that his Lordship

is invested with the absolute prerogative of pardon,—a prero-

gative which, as your Lordships knuw, is not intended to he

exercised, even by the Sovereign, in the shape of arbitrary

and capricious lnt[-r[nmt.lun, but for the purpose of iurtlmrmg

the general ends of justice; and this extraordinary pretension

is asserted without a vestige of principle, or a title of autho-

rity to support the claim which is now put forward. In order

to explicate a case, it is not only to its immediate result that |l
we must look, but to every thing to which it may lead, and
to the remotest consequences that may flow from it.

Mr M*‘NeiLL.—I have nothing to state in addition to what
was formerly urged at the Bar, and is now contained in our
printed information.

The Court then proceeded to deliver their opinions seria- -
tim. |

Lorp Givries.—The Court owes a debt of thanks to the '
Counsel on both sides, not only for the very great ability with r]
which this case has been argued, but also for the punectuality
with which the order of Court has been obtempered. The pa-
pers are drawn with great care, and reflect much credit on
both my learned friends. This ease is brought before us by a |
bill of advocation, suspension and liberation. It originated in il
a warrant for the detention of William Hare, with a view to i
his examination and committal, if there were just cause found

mst Him, until liberated in due course of law. A petition !'
was then presented to the Sheriff; and it may be proper to at-
tend to the prayer, which 1s in the following terms :—¢ May .
¢ it therefore please your Lordship to take into consideration |
¢ the cireumstances above set forth; to reecal the warrant on ﬁ'
¢ which the petitioner is committed, and to ordain him to he
¢ set at liberty ; also to put a stop to the precognition or ex- J' !
¢ amination of witnesses ; and to ordain the same, in so far as It
¢ it has already prnceedeﬂ to be delivered up to your Lord- il
¢ ship’s clerk, or such other person as your Lordship shall ap-
¢ point, in order to the same being sealed and retained, to a-
¢ bide the future orders of your Lordship, or other competent .
¢ Judge of Court ; or to give such other re]:ef in the premlses, i
¢ as to your Lnrdshlp ghall seem proper.” Upon this petition
the Sheriff, after hearing counsel, pronounced the following
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udfment :—¢ The Sheriff having resumed consideration
of the petition for William Hare, and having heard the
counsel for William Hare, and the respondents, Janet Wil-
gon, senior and junior; In respeet that there is no decision
finding that the right of the private party to prosecute is
barred by any guarantee or promise of indemnity given by
the public prosecutor, refuses the desire of the petition ; but,
in respect of the novelty of the case, supersedes farther pro-
ceedings in the precognition before the Sheriff, at-the in-
stance of the respondents, till Friday night at seven o’clock,
£ in order that William Hare may have an opportunity of ap-
¢ plying to the Court of Justiciary.’ The question before us
then is, whether we are to affirm this judgment, or to reverse
it, and grant the prayer of the petition 7—a question of con-
giderable importance, and by the admission of both parties, an
open and undecided question.

The facts out of which this question has arisen are but too
well known. In the beginning of November last, it was dis-
covered that various murders had heen committed in this
place, unexampled and alarming from their atrocity, and still
more from their peculiar object, which was such as to intro-
duce a system of ¢rime, and to render indiseriminate murder a
trade, profitable in proporticn to the number of itsvictims. They
were not committed from motives of revenge, nor even as the
means of perpetrating robbery, or concealing crimes, but to
render the human body itself an article of cold-blooded traffie.
These crimes attracted the attention of his Majesty’s Advocate ;
he instituted an inquiry ; and of his proceedings we have now
a distinct, satisfactory, and authentic account. Indeed, all of
us are much indebted to the wisdom and prudence of that high
officer. When this scene of horrors was first disclosed, it must
have been the wish of every mind, that all persons concerned,
directly or indirectly, in such atrocities, should be brought to
condign punishment. That this feeling existed as strongly in
the mind of the Lord Advocate, as in any of us, I firmly believe,
But he had the good sense not to give way to it. He wisely
thought, that the great object was to ensure the punishment of
two, or even of one of the guilty, rather than that the whole
should escape from justice. And the result fully justifies his
conduct; for, by his wisdom and prudence, the law and justice
of the country have been rescued from the stain which must
have attached to them had such erimes eseaped without pun-
ishment. From this indelible disgrace he has saved the coun=
try. With a degree of prudence and foresight, which, after what
has sinee happened, eannot be too much commended, he thought
it right to come prepared with an accumulation of preof and
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‘evidence, such as, in no other part of the world perhaps, could
have been thought mecessary. With this view, and for the
reasons so well stated by himself, he caused the proposition to
be made to Hare,—the proposition of hecoming evidence,
-coupled with an assurance, © that if he would disclose the
4 facts relative to the case of Docherty, and to such other
¢ crimes of a similar nature eommitted by Burke, of which he
£ was cognisant, he should not be brought to trial on account
¢ of his accession to any of these erimes.” And, whatever
may be the judgment on the present question, I think this as-
surance was properly given; first, Because the Lord Advocate
could not foresee that a private party would choose to prosecute ;
secondly, Because his intention must have been to examine [
Hare as a witness in each ease in which he promised impunity,
and so bring it within the practice of the Court; and, thirdly,
Because, above all, he was entitled to pledge his respousibility
for a pardon or remission. In this respect, he was in the same i
situation with the prosecutor in England. |

In this state then the trial comes on. The indictment
charges Burke with three murders; and Hare is in the list
of witnesses, and might have been examined as to one or as
to all the three. But an objection was stated to the indiet-
ment, on the ground of an accumulation of charges, (I only
speak from the record, not having been present at the trial); |
and after hearing a very full argument, your Lordships pro- I
nounced a special interlocutor in the following terms:— -;i'l
¢ The Lord Justice-Clerk, and Lords Commissioners of Jus- 11
¢ ticiary, having considered the indictment against William il
Burke and Helen M‘Dougal, pannels, and having heard

ies’ procurators at great length upon the relevaney _
thereof, find the indictment relevant to infer the pains of :j:
law; but are of opinion, that in the circumstances of this
case, and in comsequence of the motion of the pannels’
counsel, the eharges ought to be separately proceeded in; 3
and that the Lord Advoeate is entitled to select which
charge shall be first brought to trial; and his Majesty’s Ad-
vocate having thereupon stated that he means to proceed at '
present with the third charge in the indietment against both
pannels,—therefore remit the pannels with that charge, as
found relevant, to the knowledge of an assize, aud allow the .
pannels, and each of them, a proof in exeulpation and alle- i
viation, reserving to the public prosecutor afterwards to IH
¢ proceed under this indictment against the said William ‘
¢ Burke, upon the other two charges contained therein.”—
This interlocutor finds the whole indictment relevant; but the |
only charge remitted to the Jury, and the only one of which
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a proof could be led, was that which related to the murder
of Doeherty. So far the record. As to the other proceedings
in the trial, it would be unbecoming in me to speak. I was
not present; and the information I have obtained, is derived
from sources perhaps inaccurate, and most probably defec-
tive and imperfect. For these reasons, in so far as the pro-
ceedings at the trial, (other than the record), are founded on
as of importance, I would have wished that 1 had not been
called upon to deliver my sentiments hefore hearing those of
your Lordships who were present upon that occasion. To this
part of the case, therefore, I will not venture to address my-
self, farther than to mention two remarks. 1. There is an
apparent inconsistency in the opinion of the judges, as given
in the report; I say apparent, being convineed that it must
be only apparent, and that it may by your Lordships be ex-
plained and reconciled. I shall only add, that the explanation
attempted in the Information for Hare, does not to me appear
to be at all satisfactory. 2. I may venture to observe, with
reference to the credibility of the witnesses, that the opinions
expressed to them, and the admeonitions delivered to them
at the time of their examination, are of more importance than
the actual state of the law., These witnesses could not know
how the law stood; they must have taken it as explained to
them ; and, therefore, upon the supposition, which I am far
from stating as a troe supposition, that those explanations
were at variance with the law, the credibility of the witnesses
in the minds of the jury, should have been weighed accord-
ing to the former, and not according to the latter. On a
question put to him, if Hare is told that the Court can or ean
not protect him in answering it, the eredit due to him, so far
as the situation of safety or of peril in which he stands is a
test, must be regulated by the information so given him,
whether the same be agreeable to law, or otherwise. In
short, in this respect, the impression on the mind of the wit-
ness, when examined, as to what the law is, is of more import-
ance than the actual law itself.

I now willingly quit this part of the case, especially as I
think that the proceedings at the trial cannot preclude or be
held as decisive of the question at present before us. On this
I shall proceed to state my opinion, which I do with the great-
est deference, and the most sincere respect for the opposite
opinions expressed, if any such were expressed, at the trial, as
may be expressed now.

The question is, whether we are entitled, and have powers,
by law, to quash the proceedings against Hare by Wilson’s re-
lations, in consequence of what took place at his precognition,
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or at the trial of Burke? And, first, I conceive, that, in the
general case, the legal right and title of the private party to
prosecute is clear and indisputable. I mention this only be-
cause, in the information for Hare, it is represented as a sort
of antiquated and discountenanced privilege, rather than a well
ascertained and clearly defined right. There is an admission
on the subject in these terms :—¢ Nay, there even yet remains
¢ to such private party a right to enforce the debt due to the
¢ community, 1 a certain form, and under eertain restrictions,
¢ when the public prosecutor, to whom the interests of the
¢ community are entrusted, has neglected to interfere, or to
¢ attend to those interests.’—p.9. This very limited, and
guarded admissien, may be contrasted with the authorities cit-
ed in pages 5 and 6 of the paper for the Wilsons. Mackenzie,
in referring to the act 1587, eap. 77, and a prior enactment,
1436, observes, that pursuits at his Majesty’s instance are only
subsidiary ; and that, from these acts, * two things may be
¢ concluded,—1s¢, That, of old, it was doubtful if the King
¢ could pursue private erimes without an accuser ;—2dly, That
¢ pursuits, at his Majesty’s instance, for private erimes, are
¢ yet only subsidiary, and allowable, if parties be silent or col-
¢ lude,’ &ec.  Mr Burnet states the original practice, and the
manner in which it now subsists, in the clearest terms :—*¢ In
many cases, indeed, long after the institution of King’s Ad-
vocate, we find it objected, that he could not prosecute with-
out the coneurrence of the party injured, or his kinsmen.
This, at all events,. is clear, that the proper and original
form of prosecution with us, was in the name of the private
party injured, who accordingly prosecuted, not merely for
reparation and redress to himself, as an individual, but for
punishment and reparation to the public; and hence it was
that this form of prosecution continued, and still subsists, with
the same effect, and to the same conclusions as to the full pains
of law, as a prosecution at the instance solely of his Majesty’s
¢ Advocate.’ iarun Hume states the right of the private party,
as at present existing, to be as strong, in every respect, as
that of the public prosecutor. ¢ First of all, it is to be noted,
¢ that the title of the private party embraces, in every instance,
the full pains of law, not only the private interest of dama-
ges, solatium, and expenses, but the same high and personal
eonclusions of corporal, or other chastisement, wherein the
Lord Advocate, for the interest of his Majesty, might insist.
Thus, in case of homicide, a libel at the instance of the wife,
or the kinsmen of the deceased, is as good towards inflieting
the highest vengeance of the law on the body of the culprit,
il' heis found to be a murderer, as it is in a case of culpable
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¢ homicide for recovery of the assythment, or p&cuniar}' con-
¢ gideration which is then due to the kindred.’ = Again, after
stating that a public accuser in erime was mtmduce_ﬂ for the
purpose of preventing offences from going mlpunished Mr
Burnet says :—¢ This seems the principle on which private, as
well as public prosecutions, are founded ; and while one ope-
rates as a check upon the other, to prevent, on the one hand,

the feelings of humanity, and a wish to compound the crime,
which may sometimes actuate the individual,—and, on the
other, the partiality and undue bias which may sometimes
actuate the public accuser from interfering with the interest
of public justice ; both conspired to the same end—the secur-
ing the punishment of offenders. Tt is, indeed, the union of
these two modes of prosecution, that constitutes the pre-em-
inence of the eriminal jurisprudence of Scotland, and distin-
guishes it from that of most other eountries of Furop-e Itis
by preserving both in due vigour, that public justice is effec-
tually secured,—that the remissness, or partiality of the pub-
lie aceuser, is, on the one hand, guarded against,—and the
too great lenity and forbearance of the individual corrected,

on the other. Henece it is, that with us no prosecution can,
in any instance, be stifled, and the feelings of the individual
or kinsman outraged, by a deniad of justice; while, in other
countries, the nolumus prosequi of the public accuser stops, in
many cases, any process at the instance of the party injured ;
and his rn_rnl_y mtﬂrfermg to prosecute in his own name, oc-
casions, in many instances, a remissness in the execution of
the law.” But why resort to authority on such a point? It
is the daily practice for private parties to prosecute ; and lately,

almost all prosecutions for forgery were at the instance of the
Banks, with the concourse of the public prosecutor. Even in
a ease of murder, [ may mention the well known trial of Cap-
tain M‘Donough, in December 1802. T am old enough to have
been counsel in that case. A prosecution was instituted,—the
most eminent counsel were retained, and appeared for the
prisoner,—and I state, with a distinet recollection of the
subject, that no objection to the right of the private par-
ty to prosecute was ever so much as hinted at. On the
contrary, it was admitted to be as sacred, and as indisput-
able, as that of the Lord Advocate. DBut while my learn-
ed friend, Mr M¢Neill, denies this, he admits, in the most
unqualiﬁed terms, the right to sue for damages ¢ The pub-
& prosecutor (says he) watches over the interests of the
¢ community, in regard to prosecutions for punishment ; and
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¢ he cannot be controlled or hindered by the private party. But

¢ the private party has an absolute right to sue for composition

.
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¢ or reparation for the injury done to his feelings or estate ;
¢ and in this suit ke cannotl be controlled or hindered by the pub-
¢ lic prosecutor.’” This admission I think true; but I am net
sure that Hare’s counsel was aware of the econsequences to
which it leads. His Lordship eannot hinder the private party
to sue for a composition or reparation. But Hare requires
vour Lordships to quash the whole proceedings, by which the
right of Wilson to an assythment may be controlled and de-
feated. Were he to plead on a remission, that of itself’ would
found a claim for an assythment; but it may not so easily be
obtained if these proceedings are quashed.

With regard to assythment, it is not easy to say when and
how it is due, and by what means it is made effectual. There
are but few cases on the subject, and none of them are mention-
ed in the informations. I have looked into the authorities.
however, and find that it has been given in these situations :—
1. When a remission was pleaded. 2. Where the party was
convicted of murder by the sentence of a Court-martial, but
only sentenced to be cashiered. 3. Where the party was fu-
gitated. The hirst oceurred in the case of Key v. M*Neil, Feb.
15. 1717 ; the second in that of M‘Harg v. Campbell, Kil-
berry, July 29, 1767 ; and the third in that of Stuart ». Lord
File, July 1767, where an assythment was found due by the
donatory of the estate which had escheated to the King in vir-
tue of the outlawry. These two last cases occurred in the
Court of Session, and in the last proof was offered but not al-
lowed, the outlawry being held sufficient. Perhaps, it may be
said here, that the pursners may go to the Court of Session, or
the Jury Court, and prosecute for assythment ; but there is no
precedent for such a proceeding ; and the regular and natural
course is to originate it in this Court. The proceeding now
going on, however, might have terminated in laying the foun-
dation for a prosecution for assythment ;: and yet this is to be
defeated by the public proseentor, who is admitted to have no
power to control or hinder a claim of assythment,—and most
justly so admitted, for no pardon can affect it. But it may be
said, that in those cases where exemption from trial is acknow-
ledged, by the socius being examined at the trial, the assyth-
ment is in like manner defeated. But there is here an obvions
distinetion. In the supposed case there #s a trial for the mur-
der, and if that terminates in a capital convietion and execu~
tion, the private party is held to be satisfied ; if in a pardon,
he gets assythment from the person tried; if in an acquittal,
there can be no claim for it, and the presumption must be
that murder has not been committed by the prisoner or wit-
ness.
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Here, however, the avowed object, and only avowed object,
is to bring Hare to trial for murder. And the title and right
to prosecute being clear, the question is, if we have legal
powers to prevent the trial. Is there any law by which, in
consequence of Burke’s trial, where Hare was not examined as
a witness in regard to Wilson’s murder, this clear and un-
questionable right in the abstract can be defeated 7—This 1s a
dry, and, in its practical result in this ease, a very unimport-
ant question of law. In the information for Hare, we are not
favoured with any precedent in point; but we are desired to
look at the prineiples on which the admitted practice, under
different cireumstances, when there has been a trial for the
murder, and the spcius has been examined, is founded, and to
apply and extend those prineiples to the present as an analo-
gous ease; and humanity, justice, and policy, are said to bear
out the claim. These are fine sounding words, and, in the
abstract, very good things; but to apply them, or to entrust
judges with power to apply them to a particular case, may not
be so easy or so safe. To require a Judge to decide on prin-
eiples of humanity, justice, and poliey, is to require him to de-
cide on what he thinks humane, just, and politic; in other
words, to pave the way for the most arbitrary and despotic
procedure. Upon the principles of humanity, as I have al-
veady stated my opinion, immunity should be given; but be-
eause | think this, does it follow that I, or this Court, have
power to give 1t? This is the true question. Let us now
attend to the history and progress of our law on this sub-

Jject.
" Anciently a socius was not admissible, (this was the general
rule at least), and had no immunity. Then comes the act of
Parliament, 21 Geo. IL c. 34; and this is most important,
as the only statutory law on the point. By that statute, which
narrates the theft, and masterful seizure of eattle in the High-
lands, and the expediency of preventing the recurrence of this
effence, it was declared not to be a good objection to a wit-
ness, ¢ that he was himself particeps, or socius eriminis ; nor shall
¢ the evidenece, (it is provided), given by such witnesses, be
¢ made use of against himself; nor shall be liable to be pro-
¢ secuted for his accession to the offence which he shall, as a
¢ witnesg, give evidence, that the same was committed by the
¢ prisoner or panunel on whose trial he shall be adduced, or
¢ that such prisoner or pannel was art and part thereof; any
¢ law or practice to the contrary, notwithstanding.’  Now,
1s¢, It is an incontestible inference from this statute, that pre-
viously an accomplice was not considered admissible :—2d, It
confines the admissibility even to a particular class of erimes:
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—3d, It declaves his immunity in these only partially, viz.—
first, that the evidence he gives shall not be made use of against
him ; and, gecond, that he shall not be tried for the offence, if
his evidence prove the guilt of the prisoner. Ilere, then, is
a resting place; and we see distinetly how the case stood in
1748.

Twenty-eight years after, that is, in 1770, the case of Jame-
son oceurred. This case is thus reported by Mr Burnet :—It
will be observed, that the report of the case is contained in a
note upon the text of that learned author's work, in which he
states it to ‘mow (in Mr Burnet’s time,) held, that the very
¢ act of calling and examining an accomplice, as a witness on
“ the part of the Crown, goes far to operate as a discharge or
¢ aequittal to him from all prosecution for that erime ;"—a pas-
sage, in which it will be observed, the doetrine is not directly
laid down, that the witness is discharged of the erime; but
merely that his examination may go far to operate as an ac-
quittal from the erime as to which he is examined. The note is
in these words:—* In the case, accordingly, of Macdonald and
¢ Jameson, in August 1770, when the objection of a witness
¢ having been socius criminis, was tully debated, the prosecu-
¢ tor, in answer, did not say that the witness, by being examin-
¢ ed, would thereby be exempted from prosecution, but only that
 he might hope for impunity ; while the usage, at that time, of
¢ granting special pardons to accomplices, for enabling them to
¢ give evidence, confirms what has been stated. At what pe-
¢ riod a different rule came to prevail, does not appear.’

At this time, all the length gone was to admit the socius in
cases not specified in the statute. This was an extension of
the law, but it was the only extension, for the power of the
Court to screen the witness from trial, is not hinted at.

Next, and only eighteen years after, comes the case of Brodie,
which I remember, though 1 was not present at the trial
There was no very authentic account of the trial. Two rival
publications appeared, under the auspices of Mr Creech, and
Mr /Eneas Morrison, and one of them only contained the die-
tum of the Lord Justice-Clerk. If accurate, it is curious to
see how, in eighteen years, the law should have been so much
altered. But attend to Downie’s trial in 1794, This is, in
fact, an English case, but the opinions given refer to Scottish
law, and Scottish practice.

The Lord President of the Court stated his own practice
in eriminal cases, and that, when he was Lord Advocate, he
understood that he could not, after making use of a socius
criminis as a witness, bring him to trial for the same crime;
but he requested to be informed as to the law of England, and
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then proceeded to say, that if he was assured ¢ that the wit-
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ness runs no risk of being prosecuted himself, being virtu-
ally or expressly liberated from the charge, so far as he
himself may be concerned, in consequence of his being call-
ed as a witness, and speaking out the truth in this trial, it
will be my duty to tell him, that he is hound to speak out
the whole truth, and that he is in safety to do so.”

The observations of the Lord Chief Baron are of material

consequence, because he states the practice:—¢ I served a
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good many years as proseentor in this country, and I always
understood, when I brought a socius criminis as a witness,
that my hands were tied up from the prosecution of him for
any thing spoken at the Bar. But if he would not speak
uut, I thought myself at liberty to prosecute him for any
thing he did not F‘]H.H.I{ out; a person being brought to the
Bar, and not speaking, should that protect him from trial
for any offence, when he is only protected for what he shall
speak upon the trial 7’

Lorp PresipEvt.—* I am of the same opinion. If he re-
fuses to speak, he is not a witness,—he may be put back to
his former situation.’

Lonrp Apvocare.—* What the honourable Judge has stat-
ed is perfeetly right, and the law.’

Lorp EskGrove.—*¢ I never knew of an attempt made by
the proseeutor to bring afterwards to trial for the same crime,
any person who had been examined as a wiiness upon that
erime to which he had been accessary, and who had not re-
fused to give Ewdenm, but had given evidence. I had con-
ceived a notion in my own mind, that if such an attempt
should be made, the Judges who are to determine upon the
law of the land, as it strikes them, would not suffer a per-
son 8o cireumstanced to be subjected to a trial, and, conse-
quently, that it is not optional in the publie presecutor to
bring him to trial or not, for that the Court would interfere,
and prevent sueh trial proceeding, alth{mgh that case has
not yet oceurred. I therefore think there is no place for the
ohjection in his (Aitcheson’s) case; and, with respect to
any other witnesses, I am of the same opinion with your
Lordships ; it is not competent for the prisoner’s counsel to
ohjeet, although the witness himself may decline to answer
to questions tending to eriminate himself'; but if he ehuses
to answer and give evidence, I conceive he will be seeure
aganst any future pr{meuutiml.’

This then was the law in 1794, thirty-five years since, from

which it appears that a socius was safe; first, if he was er-
minined a8 a witness;  and second, if he spoke outf.  Such un-
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questionably, is the amount of the opinions of Sir Islay
Campbell, the late Chief Baron Montgomery, and Lord Esk-
grove. Aceording to Burnet, this law continued much the
same in his time. Calling as a witness, says he, goes fur
to operate a discharge or acquittal to him from all prosecu-
tion for that erime in regard to which he is examined.

We come now to very recent times. The ecase of Dreghorn,
and many others, in which the undoubted practice has been to
inform a witness on lis examination, that he cannot be tried
for the offence or charge of which he is expeeted to give evi-
dence. This practice is @ greal extension of the act of Parlia-
ment. Whether it was warrantable at first, I should Zwmnbiy
doubt ; but now it is too long established, and too generally
prevalent, to be called in question. Bnt does this practice
avail the accused here? By the acknowledged practice, the
act of Parliament is extended to all cases, and to all soeii ex-
amined, whether they spoke out and gave evidence or no, in-
stead of being limited to those who do gpeak out and give evi-
dence, as provided by the act of Parliament.

But here a much greater, and, I believe, a new extension is
required, viz. that protection is the right of socii not examined at
all, in regard to the offence with which they are charged, and
where there has been no trial for that offence. This is a great
extension indeed, but altered eireumstances are said to justify
it. And, first, of the precognition and promise of the Lord
Advocate. This per se is surely not sufficient. Can we hold
that a promise of pardon by the Lord Advoeate is equivalent to
a pardon by the Crown; nay, much more; for the one leaves
assythment and gives claim to it, which the other takes away ?
But then he was cited as a witness to the indictment contain-
ing this charge, and the indictment was found relevant. True,
but this charge was not remitted to a Jury, nor could be
subject of proof by the prosecutor. This is said to be a dis-
tinetion of no consequence. I eannot bring myself to think so.
In @il the authorities, Campbell, &e. to which T have referred,
they all think the examination essential. But ahove all, attend
to the act of Parliament, the only one we have ;—it introduces
and enforces this distinetion, and only gives impunity to him
who has been examined, and nof to him who may have been
cited and not examined. It is said Hare was ready and wil-
ling to give evidence, and so I believe. But this we cannot
know ; and, at any rate, an examination as witness, which alone
by law, even as extended by practice, gives indemnity, did not
take place.

If general considerations of humanity, or justice and policy,
shall still be urged, I must make another answer to them.
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These considerations are just as strong, and must operate as
powerfully in England as here. But in England the Courts
do not assume a power, because they are, or think they are, to
make a linmane exercise of it; and we are, I think, in the
same predicament. The intended exercise of the power may
be salutary, but this cannot give the power. The redress
is lodged, however, in England in safer hands, in the
Crown,

But there is one consideration which I have not yet noticed,
viz. the dangerous power to sereen from crimes. This is a
fair argument, though at present of mo practical force; and
certainly a powertul argument. I it is said that the Lord Ad-
voecate has only to bring on the trial and examination to give
impunity ; the answer is, that by trial the nature of the case,
and his improper conduct, (if it be improper), will be exposed
to the publie.

The Lord Advocate may, no doubt, get a parden for the
witness in such circumstances. But it is one thing to apply
for, or obtain a pardon from the Crown, and another thing to
have power to give a-legal exemption from trial to a eriminal,
merely by citing him as a witness.

This is a new case; and 1 am not conscious, and have no
recollection, of any such in practice. The argument of the
prisoner, however, just comes to this :—Our predecessors have
extended, or stretched the law so far; and therefore we, in
virtue, or in consequence of that stretehy are entitled to stretch
it still farther. This has always seemed to me a most danger-
ous doctrine, and I have always humbly thought it one which
the Court should reject and discountenance to the utmost.

Lonrp Prryiriy.—I have paid every attention in my power
to the consideration of the important and interesting question
now before us.

In delivering my opinion upon it, I must begin by observ-
ing, that I entirely concur in the remarks so eloquently and
forcibly made by Lord Gillies, on the conduct of this ease; and
I shall not repeat or add to what has been already said on that
topie.

My next remark is, that [ do not think it necessary or pro-
per to notice the proceedings when Hare was under examin-
ation, because I was not present, being obliged, by indisposi-
tion, to retire from the Court, and to leave it to those whe
had this painful duty to perform.

I shall have occasion to notice, in the course of my obser-
vations, some other points which were touched on by my Bro-
ther ; but, at present, I hurry to the consideration of the ques-
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tion now before us, which is;, whether we slionld put a stop
to the proceedings at the instance of the private party, or
should follow a different course. 1If I eannot say that I concur
in the view taken by Lord Gillies, it was at least a preat sa-
tisfaction to me, to hear his Lordship declare that ¢ the prae-
¢ tical result is unimportant:* There ave, in fact, two roads
to the same object; and, if prineiple were not involved, 1
should be happy to travel with such a companion as Lord
Gillies. ;

In forming an opinion on this interesting question, it is ne-
cessary to attend, first, to the situation, in the general case,
of a socius who has been called and examined as a witness:
and, secondly, to the situation of the suspender, Hare, hoth
with reference to the prosecution at the instance of the public
and of the private party. -

And, first, in considering the nature and degree of protection
afforded to a socius who i€ a witness, we cannot expect to de-
rive much advantage from the older authorities.—The general
tendency of the old law was to exclude accomplices, exeept
in particular cases. In this we differed from the practice of
the Courts in England, for there they were always admitted.
—Phillips, 1. 37. We followed an opposite practice, and we
eannot look for rules as to protection, drawn from times when
the accomplice was excluded. It is only after the rule was
reversed, and socii were admitted in every case, reserving the
question of their eredibility to the Jury, that we are to look for
the econditions of the protection afforded them, and to expeet,
as the system was matured gradually, and in the conrse of prac-
tice, that these conditions would be evolved and defined. The
progress of our law in this respect, as in almost all others, has
been gradual, as indeed appears to have been the case also in
England,—witness the old doectrine there of approvement.

It is necessary to keep in view the grounds and reasons of
the tendency of our practice to reject the testimony of accom-
plices, in order to see what was to be guarded against when
the testimony of socii came to be admitted.

Now, in the first place, there is no doubt that, in the ear-
liest periods of our law, bad character operated in part as a
ground of exelusion ;—indeed, there were many objections to
admissibility, to be judged of by the Court, which now go by
the eredit of the witness alone, and are consequently reserved for
the Jury. Among these infamy was one; but the distinetion
between infimia juris and infamia facti, has existed long,—in-
deed ever since 1671 ; and hence the latter could not remain
the ground of inadmissibility.

But, secondly, interest formed a ground of exclusion ; and
this continued to influence the Court and the lawyers much
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later than the time of Sir George Mackenzie. Mr Erskine’s
Treatise on Crimes is not’ accounted so good an authority as
that part of his work which relates to civil matters ; but I quote
the following passage, in evidence of the general understanding
on the subject at the time when the work was published,
(1773), and also of the grounds upon which it rested. ¢ So-
¢ cti criminis, (says this author), or associates in the same
¢ erime, are not admitted to bear testimony against one an-
¢ other,—mot so much because they are accounted infamous,
¢ as because they have an obvious interest in the event of the
¢ suit,” &e.—Book IV. c. 4, § 96. He states exceptions to
this general rule, however, and, among others, the act 21 Geo.
Il. c. 34.

As interest then was a ground of exelusion, it is necessary
to attend to the progress of the law in removing that obhjee-
tion.

The only general statutory enactiment on the subject is the
21st Gm} II. e. 24. But this statute, when duly attended to,
will, I think, appear to be chiefly and only useful in tracing
the history and progress of the law, and [ cannot concur with
my brother in holding it as a ¢ resting place.” For, first, it
was made for punishing particular erimes: and, secomdly, it
formed no general rule even as to these erimes.  Accordingly,
there is another section of the act, not moticed by counsel,
which makes very different provisions, from the section to
which reference has been made by counsel and by Lord Gillies.
Section 20 provides, that, * It shall not be allowed to be a
¢ good objeetion to any witness, produced for proving such
¢ libel or indictment, that he was himself particeps or so-
¢ cius crminis, nor shall the evidence given by such witness
¢ be made use of against himself, nor shall he be liable
¢ to be prosecuted for his accession to the offence, which he
¢ shall, as a witness, give evidence that the same was com-
¢ mitted by the prisoner or pannel, in whose trial he shall be
¢ adduced, or that such prisoner or pannel was art and part
¢ thereof; any law, eustom, or usage to the contrary notwith-
¢ standing.” But section 2lst provides, that ¢ it shall and
¢ may be lawful and competent to produce as witnesses other
¢ persons present who may also have been guilty of nﬂ'endmg
¢ against the said aet; but the evidence gn'un by such witness-
¢ es shall not be m:-uLe use of, or given in evidence against
¢ themselves, upon any prﬂsc{,utmn for any penalty inflicted by
¢ the said act;’ thus lm]}I:,?mg that there may be prosecution,
but that the evidence of a person so situated cannot be used
against himself, Historically then, this statute is of great
weight and authority in the argument, and it must regulate the
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ictice in the two particular cases for which it makes provie
sion ; but it cannot be held up as fixing the general law of
Seotland, with regard to the admission of acecomplices as wit-
nesses in all cases whatever. If we were to be guided hy it
in cases to which the terms of it do not apply, we should be at
a loss to know, by which of the two enactments, so different
from each other, we ought to he regulated.

The next notice we have of  this question is in the trial of
M:Donald and Jameson in 1770, and there, as Mr Burnet says,
p. 418, all that was promised was, that the witness might Aope
for impunity if he spoke the truth. As to Lord Chief Baron
Montgomery’s remark in Downie’s case in 1794, it is merely a
statement of his practice when he was Lord Advoeate, and
therefore is just a repetition of the principle laid down in the
case of M‘Donald and Jameson.

But the law was authoritatively laid down, and for the first
time explained to a witness, in the case of Smith and Bro-
die in 1788. It is a mistake to suppose, however, that any
new doetrine was broached upon this oceasion ; the enly thing
new was the fact of making an explanation of the law to
the witness. There were then on the Bench Lord Justice-
Clerk Braxfield, and Lords Hailes, Eskgrove. The judges
on that occasion were only declaring the law, and this was the
first time the declaration was made to the witness ; which eir-
cumstance was the only novelty that ocenrred. I have read
both reports of the trial, that published by Mr Creech, as well
as that published by Mr Morrison, and I do not find any ma-
terial discrepancy between them on this particular point, I see
the Lord Advocate states the law, which the Dean of Faculty,
{Mr Erskine), does not deny, but rests upon gpecialities, put-
ting his objection on the distinetion hetween the situation of
the individual witness with whom he had to deal, and the com-
mon case of an accomplice.

But I do not rest on that case alone. Ouyr practice has never
varied since, and has been followed in at least a hundred in-
stances; and surely if a train of practice can regulate any
proceeding, the point in question must be considered firmly
fixed by the law as then laid down, and since observed, with-
out a single deviation, in every subsequent case in which a
socius criminis has been brought forward as a witness.

And here, I cannot avoid remarking, that the objection, in
point of principle, to this practice, is by no means so formid-
able as it has been represented to he. Is the objection to this
on principle? There is a great error in placing the protectien
which a socius, taken as a witness by the public prosecutory
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receives, on the same footing, in all respects, as the immunity
which an offender obtains as grace and favour by Royal par-
don. For what is the progress of the former? First, The
accomplice is to be selected and induced to speak ; and this with-
us must lie with the prosecutor, who is dominus litis :—Se-
condly, He comes forward in the eye of the Court, to perform
his promise. In the nature of things, the prosecutor is the
party who must arrange, and the Court must judge of this
transaction.

The practice in England has been referred to. But there,
if T do not misunderstand it, although a pardon from the
Crown is resorted to, as the form of securing protection to the
witness, the ¢ practical result’ is nearly the same as with us,
and the Court takes a very eflicient part in bringing about the

rotection. The hest informatien on this subject is to be found
in Lord Mansfield’s speech, in Myrs Rudd’s case.—(Cowper and
Leach, 1. 118.)—*¢ There is besides a prm'.,ﬁme, whieh, mdeed,
¢ does not give a legal right, and that is, where an. amephee,
having made a full and fair confession of the whole truth, is,
“ in consequence, admitted a witness for the Crown, and his
¢ evidence is afterwards made use of to conviet the other of-
¢ fenders. If, in that ease, he act fairly and openly, :md dis-
.
L

Lo

cover the whole truth, though he is not entitled of right to
a pardon, yet the usage, the lenity, and the practice of the
Court is, to stop the prosecution against him; he having an
equitable title to a recommendation for the King’s merey.’
In that case, eleven of the twelve Judges assembled to deli-
berate and determine whether Mrs Ruodd had ¢ an equitable
¢ title to a recommendation for the King’s merey.’ They
thought she had not, and she was accordingly tried and ac-
quitted. But, if they had come to an opposite conclusion,
we may venture to say, she would have been protected from
trial.

There is, indeed, a ecase menhﬂneﬂ. by Lord Matisﬁﬁ]d
(Leach, p. 121,) where the trial was stopped.—¢ I am appris-
¢ ed, (says his Lordship,) of the case of an accomplice upon
¢ a trial before Mr Justice Gould, the eirenmstances of which
¢ were as follow :—An accomplice made a fair and full dis-
¢ gcovery, to the satisfaction of Mr Justice Gould, who tried
¢ the otlmr offenders. The other witnesses who were ecalled
L]
“
&
‘

upon the trial, proved the identity of the accomplice, by the
deseription of his person, but failed as to the identity of tht
other offenders ; and the Jury, because they doubted of the
guilt of the others, acquitted them. The eounsel on the part
of the prosecution then contended, that the aceomplice ought




¢ to be tried ; hut Mr Justice Gould, under the circumstances
¢ of g;],ﬂ.., case, was of a contrary opinion, and I think very
“n Y- i

Blackstone gives a beautiful description of the Royal prero-
gative of mercy; but in another part, (B. IV. ¢. 25,) when
writing' of this practice, his words are :—¢ It hath been usual
¢ for the Justices of the Peace, by whom any persons charged
¢ with felony are committed to jail, to admit some one of their
number to become a witness against his fellows; upon an
implied confidence, which the Judges of Gaol Delivery have
usually countenanced and adopted, that if such accomplice
makes a full and complete discovery of that and all other
felonies, to which he is examined by the Magistrates, and
afterwards gives his evidence, without prevarication or fraud,
he shall not himself he prosecuted for that or any other pre-
vious offence of the same degree.” No doubt pardon is ob-
tained, but the substratum of the immunity, is the recom-
mendation of the Court.

I ought not, perhaps, to have said so much with regard to
the English practice. Our own practice, by which we ought
to be regulated, has ever since 1788, at least, heen confessedly
firm and undeviating.

!\-hn'nnn.ﬁp

I come now to consider the case of Hare. And first, with
reference to the public prosecutor. It is needless to say much
on this part of the case; for, on the point of fact, the state-
ment of the Lord Advocate is most satisfactory ; and I have no
doubt the time will soon arrive, when every eandid person will
be convineed that his Lordship’s eonduct, in this delicate ease,
has been as wise, firm, and judicious, as it has been honour-
able and becoming the high situation he holds. But, in point
of law, is it not equally clear, that the Lord Advocate, after
using Hare’s information generally, and his evidence as to
Docherty, eould turn round and say, * I did not examine you
¢ as to Wilson?’ '

Look next at the right of the private party. Mrs Wilson’s
plea on this part of the case, is rested upon two separate and
independent grounds, which must be kept quite distinet ; first,
Her plea is rested on general grounds; and, secondly, On
grounds arising from special circumstances.

The general ground is stated thus, under a separate head,
{ Information, p. 5.) :—*¢ The right of the private party to pro-
¢ secute is not controllable by the public presecutor, and is in-
¢ dependent of him.” Now, if this hold good in the present
case, it must apply to all cases. Try it, however, in other
cases ; if it fails in any, it cannot be good here. It is a general
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rule, and as such must be taken per se.  Now, it is needless to
touch on the various instances in which the public prosecutor
controls the private party, such as his acknowledged right to
restrict the libel, which has grown in practice, and is recog-
nized by the Legislature. For, in the very particular instance
now under discussion, it is admitted that he may control in a
certain case; it is admitted that a socius is protected as to the
particular erime respecting which he gives evidence; in short,
it is admitted that Docherty’s relations could not prosecute
Hare for his concern in the murder of that unfortunate wo-
man. And why, but beeause the public prosecutor has examin-
ed Hare, and thus controls the right of the private party.

This establishes the prosecutor’s power of controul, and sug-
grests an answer to what was said by my learned Brother, in
regard to assythment. For, in the first place, our attention
was not ealled to it, nor is the case put upon it in the respond-
ents’ information ;—secondly, Sure I am that he will be a bold
man who reads the case of M*‘Harg against Campbell, and
Stewart against the Earl of Fife, and who will say that the
right of assythment is cut oft ;—and, thirdly, The relatives of
Docherty have as good a right, and are as well entitled to as-
sythment from William Hare, as those of Wilson ; and it would
be unjust and iniquitous if they were not. But t]ua relatives of
Docherty cannot prmaefute, because it is admitted, that, in
every case where a socius is utammecl, the prn*ate part.y cannot

rosecute. Mrs Wilson, therefore, is only in pari casu.

Having discussed Mrs Wilson’s argument on the general
grounds stated for her, I come now to consider her plea rested
on the particular circumstanees of the ease.

It is said, that as Hare was not examined in Wilson’s ease,
there is no protection. The parties are driven to this narrow

int, that hecause he was not examined as to the particular
case l}f Wilson, he has no immunity.

And the argument is illustrated, by putting a different case
from that which actually oce urrml —the case of three indict-
ments ;—the case supposed is, that the Lord Advocate had
raised three separate indictments, one for the murder of Mary
Docherty,—a second, for the murder of Mary Paterson,—and
a third, for the murder of James Wilson ;—that only the last
mentioned of these three indictments had been called in Court;
—and that Hare had been examined in that single case as a
witness. In the supposed ease, I agree with Mr Jeﬁ'mv in
thinking, that the case of Hare would have been equally favour-
able, in point of fuct ; but it would evidently have been very
different, in point of form. The Court would have known no-
ithing of him, as a witness in the case of Wilson. And, there-
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fore, I should have thought, if the supposed case had lmppenud
that, on the facts being afterwards explamed to us by Hare, in
the event of an attempt by Wilson’s mether to hrmg him to
trial, we mlght, with propriety, have stopped the proceedings,
and given an opinion that he had an equitable title to a recom-
mendation for pardon. In short, sucha ease would have fur-
nished an instanee, in which I humbly think the course recom-
mended by Lord Gillies, though new in our practice, would
have been proper.

But the case which has oceurred is a different one : and
while the case put in illustration by Mrs Wilson’s counsel, is
not analogous, there is an analogous case, and one un!hrtunatu]}"
which has occurred not unfrequently. The case I refer to is,
when different acts of the same description of erime are includ-
ed in the same indictment, and where only one of them is in-
sisted in. Suppose, for example, a person is charged with
eight or ten different acts of robbery in the same indictment,
and an accomplice is brought forward and examined as to one
of them ; and suppose the first fact so clearly proved, that the
publie prosccutor stops short and rests contented; would it be
p-urm:tted or possible for the private party to come forward
and insist upon proceeding with the cases not tried? I hold
that it would not ; and I lay it down as a proposition, which
it is impossible for any man to dispute, that the socius would
be protected, and that the private party could not try him as a
eriminal upon any of the charges, in regard to which the public
prosecutor could not insist against him.

I have little more to say concerning the matter now before
us. I feel intensely for the relations of Wilson: I sympathize
algo with the public desire to bring a great criminal to jus-
tice. But I feel more for the security of the law; and I hold
no consideration so important, as that public faith, pledged
by a responsible officer, and sanctioned by the Court, in pur-
suance of uniform practice, should be kept invielate, even
with the greatest criminal. After all, however, there is no
great difference between us.  There are two roads to the same
object, and the practical result is the same. If I thought
there was a defeet of legal right, I would approve of a re-
commendation, but I prefer following our own usages and ana-

logies.

Lorp Meapowsank.—Ever since this questiun was first pre-
sented for the consideration of your Lordships, it has appeared
to me to he one of infinite importance in whatever point of
view it be taken ;—whether as affecting the life and liberty of
the complainer,—the consistency of your Lordships’ judgments,
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and their consequent respeet with the country,—or the powers
of the first law officer of the Crown, entrusted to him for
the public interest of the King and of the realm. I have, my
Lords, however, at no time considered it to be attended with
difficulty ; and I have never seen reason for thinking that the
view in which it oceurred to me in the course of the trial of
Burke, was at all doubtful. On the econtrary, the opinion
which I then expressed to your Lordships when you referred
to my brother and myself as to the situation m which the eom-
plainer stood when he gave his evidence relative to the murder
of Docherty, founded upon the general impressions of the law,
which I had acquired during a pretty long practice in this
Court, has been entirely and fully confirmed by the arguments
I have heard from the Bar, and the researches I have sinee
made into books of authority and the records of this Court.
In making this investigation, I assuredly felt, my Lords, that
it was incumbent upon me to divest my mind, as much as in
the nature of things it was possible to divest it, of all feel-
ing of prejudice and partiality,—and it is with the entire
conviction that I was enabled so to do, that I am now prepar-
ed to lay before your Lordships the grounds on which I am sa-
tisfied that the instruction given by your Lordship to the Jury,
in point of law, with reference to the position in which the
complainer stood when he gave his evidenee, was as sound and
impregnable as any that ever was delivered from the chair of
this Court.

I am free, however, to acknowledge, that had I arrived at a
different conelusion, it would have heen to me, as I am sure it
would have been to your Lordship and my brother, Lord Mae-
kenzie, a source of deep humiliation and of endless regret ; for
I must have felt, not merely that we had thereby exposed our-
selves to the imputation of ignorance, where our sacred duty
required we should be informed,—but that through this
great and unpardonzble mistake, a jury had been sent to
weigh and consider the legal effect due to evidenee on which
the life of a human being depended, under an impression un-
founded and erroneous. Hence, my Lords, I for one felt most
deeply anxious that, if possible, the points now under considera-
tion had been determined before the execution of that wretched
eriminal, who has so recently expiated his cold-blooded and
barbarous atrocities on the scaffold ; for had I been tanght by
a solemn judgment of this Court, that the law respecting the
immunity of the complainer, as laid down by your Lordship,
was erroneous,—nay, had I come to entertain a suspicion to
that effect myself, I should: have deemed it my bounden duty
to have called upon your Lordships to have interposed betwixt
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that miserable conviet, how guilty soever he unquestionably |
was, and the consequences of a verdict made up and returned, ;
under impressions of .the law in that ease so unjust and un- |
founded. Your Lordships will not doubt, therefore, that it i
has been the greatest relief to any mind te have discovered no.
ground for doubting the solidity of the law as it was then ex- _
pounded. |
In approaching the consideration of this questmn, the first
point on which your Lordships are called to form a judgment,
is, whether the present application has been made at a compe-
tent time, and in a competent, form.—And upon this branch of
the subject, I shall be extremely short. Indeed, except for
the apprehension entertained by Lord Gillies, that the Court,
by determining now that the complainer cannot be tried for
the murder of Wilson, the right of the private party to assyth-
ment may be thereby cut off, I understand neither of my breth- |
ren to have expressed a doubt as to the complainer having a l
legal right to obtain at present the judgment of your Lordships, '
finding that the warrant against him is either legal or contrary
to law. Now, upon the question respecting the right of assyth- ;
ment, enncurrmg entirely with the views taken, and the judg- '
ment given by Lord Pitmilly, I shall not detain your Lord-
ships longer than to state, that I have no doubt that the public |
prosecutor, by no compromise whatever, whether made extra- |
judieially, or by producing a socius criminis in Court as a |
witness, can, in any respect whatsoever, encroach upon the :
rights of the private party to reparation, whether in the name !
of damages or assythment; and so I am sure it is laid down '|
in the hooks, though I am unable at present to say where; l

from the matter not having been before mooted in the ar-

guments before the Court.  With respect to any other ground

for doubting the competeney of the application in its present

form, I have been unable to discover it; for, assuming the

statement of the complainer to be true, as given in his paper, E
(and which, having been read by my Lord Gillies, it is un-

necessary for me to resume it,) confirmed, as it now is, by the

authoritative acecount of the public prosecutor, the right and

interest which the complainer has to apply to your Lordships .
for liberation seems to be unquestionable. I shall only ob- E
serve, in a word, the statement on which this issue is to be

tried, is, that from the face of the warrant on which he is in-

carcerated, it appears that it was granted against him for an

offence for which he is no longer amenable to the criminal law i
of the country.  Hence, he says that your Lordships are |
Jbound to dlscil:].rge that warrant, and set him at liberty ; and, :
my. Lords, il you are of opinion that the propusition, in point
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of law, is well founded, the result contended for must neces-
sarily follow; for he would then seem to me to be in the same
position as an individual inearcerated on a charge of witch-
¢raft, which is nnt mgnizable in our tribunals,—or - of one
charged with a crime appearing from the warrant to haye
been committed beyond the ]urmdmt.mn of this Court,—
or of one who had tholed an assize for the erime of which
e was aceused,—or who had obtained the King’s remission,—
or having ubf.amr-d letters of slains from the private party,
was, nevertheless, Imprlsom:d at his instance ;—in all which
cases, I should think it beyond a doubt, that your Lordships
would be bound to entertain an application for relief, and, on
being satisfied of the facts as stated, to discharge the warrant
of imprisonment. Indeed, were your Lordships of a different
opinion, the act 1701, founded on the declaration of grievances,
and providing that all warrants should bear, upon the face of
them, the cause of commitment, would he altogether a dead
letter ; and  the subjects of the realm, without redress, would
be exposed to those dangers, against which our ancestors
thought they had secured protection, by opening a direct road
for relief to this Court, the legal and impartial guardian of the
liberty of the subject.

There is still, my Lords, another matter in some measure
also prﬂlimimlr}r to the main subjeet of diseussion, to which
it is incumbent upon me to direct the attention of your Lord-
ships, especially as I shall have oceasion afterwards to lay
considerable weight upon it, in arriving at a conclusion as
to one of the chief points brought under our considera-
tion. This, my Lords, regards the admissibility, in the an-
cient law of this .country, of a socius criminis to give evi-
dence respecting the perpetration of erimes, in the trial of
offenders. And here, it being my misfortune to differ, not
merely from the admissions of the parties at the DBar, and
the deliberate opinion of Mr Baron Hume, but even with the
judgments of my two learned brethren who have already
spoken, T must feel most deeply the difficulties under which
I labour, in submitting to your Leordships an opposite view of
the question. One thing your Lordships may be assured of,
that, under such circumstaneces, and against such a weight of
anthority, I should not have done it lightly. Indeed, nothing
short of the conviction of the sacred duty incumbent on me,
in so important a case, to state the opinion, and the whole
opinion, which I have conscientiously formed respecting it,
would have induced me to proceed to assert to your Lord-
ships, with great deference,. but firmly, and without hesi-
tation, that, as far as I have been able to discover, after as
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danxious and diligent an inguiry, as the shortuess of the time
would admit of sinee these papers were put into your Lord-
ships’ hands, I can see no reason for doubting that, at times as
remote as details of eriminal procedure in this country are to
be found, socii criminis, or accomplices, have heen admitted in

order to give evidence against the accused, No doubt seme.
decisions may perhaps be found, though I am only aware of

one (that mentioned by Mackenzie, referred to in the plead-
ings) in which a socius criminis has been rejected ; but there
are contradietory decisions to be found in all Courts; and for-
tunately for the sulumtn and law of this realm, many of the
judgments given in the time of Mackenzie will be found to be
solitary, and to receive no support from decisions pronounced
at periods both more remote and recent. In hazarding this
opinion, however, it is some satisfaction to me that, if I differ
from my brethren upon this matter, I do so with high autho-
rities in the law, with Lord President Campbell, Lords Jus-
tice-Clerk Braxfield and Eskgrove, and, above all, with Lord
Hailes, who, in a matter of antiquarian law, is perhaps equal
to any authority, or all the authorities that could be mention-
ed, living or dead.

In establishing the proposition I have undertaken to make
out, vour Lnrdbhqm will at once be sensible, that it is neces-
h’:;.tﬂly i'ﬁﬂu]nhﬁ!]t. u]mn me to hd\'lL reconrsae fﬂr E".-"]dﬂ“{'.iﬂ to
trials at a very remote period, and in many of their particulars
of most questionable authority. But however unjust such
cases may be in the principles which they exhibited, however
iniquitous, tyrannical, and oppressive they may have been in
their results, t.imy are equally authoritative in establishing a
matter of practice and proceeding, as trials the most impartial
and the most legally condueted.  Aeccordingly, my Lords,
while I appeal in support of the proposition, that it was usual
in eriminal proceedings to admit the evidence of socii criminis
to nearly the oldest trial which has met the eyes of the publie,
—that of the Regent Morton,—it is far from my intention to
give any approval of the gross and seandalous iniquities that
were there exhibited, in order to achieve the disgrace of that
iron-hearted and despotic statesman. It is sufficient for my
purpose to state, that it appears, that the only proofs which was
then brought against him were the depositions of William Pow-
rie, George Dalgleish, John Hay, and John Hepburne of Bow-
toun, socié eriminis, together with the declaration of Nicolas
Hubert, or Paris; and that, upon considering that evidence, the
verdiet of the assize was exclusively founded. The very year
subsequent to this trial, a similar point appears to have been
ruled in the Court of Session, in a ease not altogether of a
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civil nature, (the name of which 1 have omitted to take down,
in which your L nri]qlupu:: will find the doctrine expressly stated
and admitted, ¢ quod in ﬂlmmlhu'i quie non possunt committi
¢ sine sociis ﬂdmﬂfemmr socii,

The next case econfirming the same doctrine, that I have ob-
served, is that of the trial of the persouns implicated in the
Gowrie conspiracy. From a note in the State Trials, (page
1365), it appears that, upon the evidence of ¢ Henderson and
¢ other witnesses, Cranstoun and  Craigingelt were panelled
before the Justiciary at Johnstoun ; and, upon clear testi-
monies, and on their own confession at the bar, (which they
also adhered to on the seaffold), they were hoth exeeuted ;—
only alleging that they did not know of the design to mm;lrdpr
the ng but that they intended to foree the ng to make
great reparations for the late Earl of Gowrie's ile.-.i.tll, and
that this Earl of Gowrie was to be made a great man.” Now,
the Henderson above-mentioned, your Lordships will find to
have been ineluded in the summons of treason against John,
Earl of Gowrie, Alexander Ruthven, Henry Ruthven, Iugh
Moneriefl, and Peter Eviot, for High Treason.  On the sum-
mons being ealled, it appears that Mr Thomas Henrison com-
peared for the said Andrew Henderson, and produced the writ
following :—¢ Tt is our will, and we command you, that upon
¢ sight hereof, ye delete Andrew Henderson, chamberlain to
umquhill John, Barl of Gowrie, his name furth of the sum-
mons of treason and forfaulture, raised and executed against
him, for being art, part, redd, counsel, and counselling, of
the late treason conspired by the said umquhill Earl, his
umquhill brother and aceomplices, against our persons, and
as you will answer to us hereupon ; keeping this presents for
your warrant., Subseribed with our hand at Holyrood-house,
‘the 9th of November 1600. Sie subscribitur, Jacobus R.’
His name was accordingly delete from the summons; and
in the trial which afterwards proceeded, and, as your Lord-
ships all know, was conducted with more than ordinary form
and solemmity, the Duke of Lennox, and the Earl of Mar, the
Abbot of Inchechaffrey, and a great many other persons of
quality having been examined, were the de[msitmus of Craig-
ingclt and Cranstoun read according to the usual form, when
witnesses were not forthcoming themselves, (and both of these
had suffered death as accomplices), and Henderson himself,
the accomplice, without any remission whatever, was examin-
ed fully, and at great length, with regard to the subject of the
trial, which your Lordships know ended in the conviction and
attainder of the accused.

The next case I have observed, is one mentioned by Hume,
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wiz. that of Smith, in which Faw and Wilson, both alleged teo
be socii criminis, were admitted, as it is stated hy Mr Baron
Hume, after an ohjection made to their admissibility.

About the same time as this last decision was pronounced, your
Lordship will find, in nearly the whole of the trials that took
place in this Court towards the end of the 17th century, socii
criminis the ehief witnesses against the prisoners ; and although
no doubt many of these cases, and even some of those that
happened after the Revolution, may contain matter which
would not be of authority now with your Lordships ; still they
2o to establish, as a matter of fact, that, whether legally or
illegally, aceomplices were admitted as evidence for the prose-
cution in eriminal trials. In many of those cases, also, it must

be admitted, that remissions from the Crown seem to have

been granted to such witnesses at this particular period. But
such remissions. granted before sentence proceeded, in all cases,
your Lordships are aware, upon the admission of the party
having been guilty of the crime remitted; and as, in no case,
it did more than merely grant protection to the individual a-
gainst prosecution criminally for the offence so admitted, every
one of those cases, and they are almost innumerable, affords
unanswerable examples of a socius eriminis being deemed an
admissible witness more than a century and & half’ ago. For

your Lordships are not to be told, that at that time the King's

remission had no power to take away any infamia_juris ; (Mac-
kenzie, Part II. tit. 26.—No. 6. Dirleton’s Doubts, p. 224.—
Stewart’s Answers.) and, therefore, the remission neither
was, nor could he, any thing but a mere protection against
trial.

Sometimes, in the course of the 18th eentury, it will ne
doubt be found, that counsel did sometimes plead, (as both
counsel and parties will constantly be found to plead untenable
propositions), that socii criminis were inadmissible witnesses
by the law of Scotland; but there is not one instance that 1
can find, in which such a plea ever was sustained by the Court,
frem the beginning of that century down to the case.of Smith
and Brodie, of which I am immediately to speak. On the
contrary, in the year 1770, we find the objection to have been
stated in the case of Jameson, and expressly repelled. In the
case of Fairly, mentioned by Hume, in 1775, a bill of advo-
cation, founded upon a similar objection, was refused; and in
the case of Smith and Brodie, your Lordships will find that
some of the ablest lawyers who ever sat upon the Bench held
it as clear, that the objection of socius eriminis had no place
as an objection to a witness in the law of Secotland. And
here, my Lords, it is proper to state, that not thinking it fit
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to rest my knowledge of what passed upon that oecasion mere-
ly upon the unauthorized publications which issued from the
press at the time, I went to the record, and I there find it
Iaid down by the public prosecutor, who at that time was
Sir llay Campbell, in the minute upon which the judgment
of the Court proceeded, ¢ that no doubt the witness is a so-
¢ cius criminis, being concerned with the pannels in the erime
¢ for which they are under trial; but however this may affect
¢ the eredibility of the witness, yet it does not by no means af-
¢fect his admissibility, as is well known in the practice of this
¢ Court, which practice is of the most salutary consequences.
“ That in cases where numbers are coneerned in the same erime,
¢ the public prosecutor must certainly have a power of selec-
¢ tion which to bring to trial, and which to eall as evidence.
Accordingly, my Lords, upon this statement of the law it was
that the Court repelled the objection of socius criminis, after
mature deliberation, in that trial, which oceupied much at-
tention at the time, and was deemed to be one of great and
publie importance. And upon that oceasion, it appears from
a note preserved by DBurnet, that Lord Hailes ﬂxpmased
himself in the hpl]ﬁwmg terms, admertmg to what Sir (.:mrgﬁ
M‘Kenzie says of the usage being to reject socii criminis,—

¢ that this assertion of Sir George M‘Kenzie was, like many
¢ others in his work, neither founded on principle nor fact,
¢ and that there were instances in his day where socéi crime-
¢ nis were admitted.” The truth of this assertion of Lord
Hailes, I hope I have established to the satisfaction of your
Lordships, from the authorities I have quoted, many of which
occurred in the state trials towards the elose of the seventeenth
century, and during M°*Kenzie’s own time. And it does not
appear that one of the eminent lawyers then on the bench ex-
pressed a doubt of the justice of the opinion of Lord Hailes.

Accordingly, a very few years afterwards we find that Sir
[lay Campbell, Lord Chicf Baron Montgomery, {iummlf
Lmd Advocate at the time the objection was repelled, in
the case of Jameson), and Lord Eskgrove, did, one and
all of them, in the judgments they delivered in the case of
Downie, afford the most conclusive evidence of their under-
standing that the admission of socii criminis as witnesses was
of aneient and inveterate practice.

As to the opinion of Erskine upon this subject, as quoted
by Lord Pitmilly, I shall say nnthmg, bhecause every one
knows that part of his work to be of no anthority whatsoever.
But in this ease it is more pfwu('u!mh' of none, as he seems to
have heen utterly ignorant of the decision solemnly pronoune-

ed, enly three or four years before his work was published, in
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this Court, repelling, in the case of Jameson, the very plea
of socius criminis, which, in the passage veferred to, he
states to be one universally recegmized in the law of Scot-
land.

Indeed, my Lords, I have never been quite able to under-
stand how, according to our forms, the objection of socius
criminis eould be regularly stated to the edmissibility of a
witness. For many a day the objection of dnfamia facti
has not been entertained ; and, therefore, even the admission
that a witness was charged with an offence of which he was
not convieted, could not, in consistency, ever have been re-
ceived to his admissibility, however the ecirecumstance might
be taken to affect his credibility. But, observe farther, that
in all these cases where the ohjeetion could oceur, the per-
son under trial had denied, not only his own guilt, but the
corpus delicti; how, therefore, under such cirenmstances, he
could competently allege as an objection to any witness, not
only that he was his own associate in the commission of a
crime with which he denied having any conneetion, but alse
that he had heen engaged in the commission of a erime, the
very existence of which he was disputing, 1 acknowledge I
have been at a loss to discover.

I can very well understand that it might be a ground of
objection to allege that the witness came into the box under
promises of immunity from the public prosecutor, contin-
gent upon the nature of the evidence which he was then to
give. DBut that is an objection altogether separate and in-
dependent of that which I am at present considering; and
to which [ shall afterwards have occasion to address myself,
when I come to that part of the question which refers to
the powers of the publie prosecutor, in selecting the parties
to be tried, and thoese who should be taken as witnesses, as
well as the effect of his adducing a socius criminis to give
evidence in the trial of an offence. At present, it is sufficient,
with reference to this part of the case, to submit it to be
clearly established, from a train of practice running through
a period of upwards of two centuries and a half, that socid
eriminis have been admissible witnesses in the law of Scotland ;
and, as was stated by Lord Eskgrove in the case of Downie,
“in every country which has a regular econstitution and
¢ Government, socii criminis are admissible witnesses in trials
¢ for crimes, and in many cases justice could not be done, nor
¢ the greatest eriminals convicted, without the aid of such
¢ evidenee.’

This being the opinion I have formed as to the admissibility
of an accomplice as a witness, 1 acknowledge that without
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woing farther, and without ever having recourse to the su
port of precedent, 1 should have presumed that at all times,
and under all circumstances, the examination of a witness must
have operated ipso facto, as an immunity to him from subse-
quent  prosecution for the crime respecting which he  was
called upon to give evidence. In truth so irreconcilable to all
sound reason would it be to hold, either that no such immunity.
was L]lureh_v obtained, or that there was not ereated an equit-
ablo right as in England, to a pardon, (of which last doetrine
observe there is no appearance of there having heen any ex-
istence in the law of Scotland), that I cannot imagine how
any socii criminis ever could have bheen examined. No man
is bound, upen any principle whatsoever, to give testimony
against himself; and therefore, if no such immunity had
arisen, the witnesses in all the eases that have oceurred, in
stead of giving evidence, must necessarily have been silent;
and, at all events, so utterly destructive would the prac-
tice have been to the prineiples which have for upwards of
140 years regulated the admissibility of witnesses in this
Court, that 1 am persuaded had the idea ever been enter-
talned, that a person so made use of could afterwards him-
self have been prosecuted for the same offence, your Lord-
ships would have found, that persons in that predicament, in-
stead ef being admitted, would have heen uniformly re-
Jjeeted.

But, my Lords, the apparent and manifest expediency and
Justice of extending such immunity to accomplices, whose evi-
dence has been employed with a view to the conviction of
offenders, will not, of themselves, afford to your Lordships
satisfactory grounds for determining how the rule came to be
established ; and this the more especially, as your Lordships
are well aware that there are, by the law of this country, two
classes of prosecutors, public and private, whose rights and
privileges may be so materially eneroached on by the exercise
of the principle to which I am referring.

It does therefore appear of importance, that your Lord-
ship should most particularly attend to the history and to
the rights ef these prosecutors, in order more distinetly to
determine how a person made use of by the public as a wit-
ness, should, by that proceeding, be himself exempted from
future question, for the offence respecting which he has been
examined. -

And here, my Lords, I have no occasion to dispute. that
there is, in the law of Scotland, as stated by Lord Gillies, a
vight in the private party immediately aggrieved by the com-
anission of an offené¢e, to pursue the perpetrator not only for re-




paration, but for the public punishment of the offender.  fn-
deed, I entirely concur with his Lordship in what he stated
upon that suhject, and in the approbation he afforded to the
passage respecting the rights of the private prosecutor,
which he read rom the treatise of Mr Burnet. Farther, I can
have no hesitation in expressing my most earnest and anxious
hope that the rights of private prosecution should ever continue,
as by law established, to be a salutary control upon the pub-
lic prosecutor, and to afford additional security for the rights
and liberties of the people,

But my learned brother omitted to advert to this most ma-
terial eircumstance, as affecting the rights of the private pro-
seeutor, that at all periods, and under all circumstances of the
law of this country, his rights and his privileges have never
been unlimited, but were even, in times the most remote, sub-
ject to the effectual control of this Court, or the Court of the
High Justiciar which preceded it, and which at one time had
the power of rendering them altogether nugatory and abortive,
while prosecutions for the interest of the King, as repre-
senting the publie, were regulated by different principles, and
subjected to very different rules.

In order, however, fully to understand the different situa-
tions of private and public prosecutions, it humbly appears to
me to be important, that your Lordships should keep in recol-
lection the original constitution of this Court, or rather of the
High Justice Court, in which the trial of all erimes anciently
took place.

Your Lordships are aware, that it appears from many ancient
statutes, that the Court in which the High Justiciar sat was, not
enly in theory, but in fact, the Court of the King; and that, in
all proceedings, the Sovereign either washimself actually present,
or held to be present. This appears from a statute of David 11,

d in a Parliament held at Scone, by which it was ordain-
ed that the King should hold an ¢ Iter Justiciarize per totum
“ Regnum in sua propria persona.’ 'To the same effect is a
statute passed in thie year 1488, and another in 1491, e. 10.;
and again, by the act 1526, e. 7, it is ordained, that ¢ na Jus-
¢ tice Aires be holdin na part, without owr Soverane Lord and
¢ his Justice be present.’

Now, at this time, and for long after, your Lordships well
know, that all public prosecutions were instituted by the au-
thority of this Court; and so it is expressly laid down by Mr
Hume, who states, ¢ That after information had been taken
¢ in the several ecounties, under the brieve of dittay, in the
¢ manner formerly detailed, the Lord Justice-Clerk, at the
¢ eommand of the Justiciar, made up from those materials, what
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wias then called the Portugus Roll and Traistis ; that is, a
roll of the names of the delinquents, and a file of the suitable
indictments against them. And with the same officer it lay
to expede the necessary precepts towards the trial of those
charges, and to issue his orders to the Crowners, (for we had
this office formerly, though now long disused), to arrest the
delinquents, and lay them inward, or take surety for their
appearance.  Now, in performing this service, whether with
a view to the ordinary Justice Ayres, or to trial in particu-
lar diets at Edinburgh, the Justice-Clerk acted substan-
tially for his Majesty’s interest, and that of public justice and
example.’ 4
When such was the form of proceeding, it is therefore ob- '
vious that there was vested in this Court a power, (and a
power which was continually and perpetually exercised), of |
determining in all public prosecutions, which accused persons .
should stand in the situation of ¢ pannels, * and whiech. [ soeii |
criminés being admissible) in the situation of witnesses. This
power of seleetion, yvour Lordships will observe, was exer-
cised either actually or virtually under the personal or implied
orders of the Sovercign; and the necessary result of Him who A
had the power of pardoning, selecting one individual for trial,
and another to give evidence, must have been equal to the
most express deelaration, that while the one party should be
tried in order to punishment, the other should go free. Ac-
cordingly, at this time, I find no appearance of actnal remis-
sions having been granted to persons adduced as witnessesy
either as preliminary or subsequent to their giving evidence.
And the case I formerly referred to, of Henderson, the socius.
criminis in the trial of Gowrie, confirms the supposition that
none such was required ; for there all that was done was, that
Henderson’s name was erased from the summons of treason,
in order that he might give his evidence first against Cran-
stoun and Craigingelt, and then against Gowrie and the
others, which he accordingly did, without obtaining any farther
pardon or remission, than that which was implied by his
having been received as a witness,

Now observe, my Lords, what at this time was the actual
situation of a private prosccutor. He could not of his owm
authority commence anyeriminal prosecution, however great the
injury he might have suffered, and call upon the Court of the Jus-
ticiar to try and punish the offender.  That power was utterly
denied him. The forms that were required to be observed,
and which at that time, were effective and substantial, enabled
this Court itself, and alone exercising the powers of a public
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prosecutor, not merely to eontroul, but to uxiinguish the
rights of the private party to prosecute eriminally.

- For your Lordships know well, that hefore the doors of t]m.

Court were opened to him at all, the private party was com-
pelled to apply by bill of supplication to the Court, praying
that they would ordain their officer to expede eriminal letters
under their own signet, as the fundamental step of the pro-
cess.  This did not then pass as mere matter of course, but causa
cognita ; and if the Court saw reason so to do, the supplica-
cation would unquestionably have been rejected.—From the
different situations in which we thus find the private and
public prosecutions placed, your Lordships are aware that
there is a distinetion in our practice hetween indictments
and eriminal letters,—the one form heing alone availalle
to the public prosecutor, who ean reise it by his own authority
alone, and the other competent to the private, who can do so
merely when permitted by your Lordships.

Now, when such was the form of proceeding, is it possible
to doubt, that if the Court, acting under the special orders of
the Sovereign, had, either in the preparation of the process, or
in the actual trial ordered to be brought by itself, given either
an express or virtual and implied promise of immunity to a
socius criminis, it would have sanctioned that very individual
being bronght to trial, when that sanetion it was empowered
to withheld 7. On the contrary, is it not to be inferred that it
would, upon a supplication for trial being offered by a private
party, ‘have at once refured to grant warrant for criminal let-
ters, thereby extinguishing at once, and for ever, all power
in that private party, in so far as the question of punishment
was concerned, the right of subjecting the person to whom the
King, through them, had promised exemption from the risk
and trouble of a public trial.

In order to make myself clearly understood, let it be sup-
posed that at the time T speak of, the case now under consi-
deration had occurred; that Burke had been ¢ dilaited’ by orders
of the Court, and put upon his trial ; while Hare, under a pro-
mise from the King, acting by the Justiciar and his officers,
had been made use of in the manner which we know, and
which the Lord Advocate admits he made use of him on this
occasion ; must not your Lordships be satisfied, that if the
present inearcerator had come forward with a bill praying
for eriminal letters to issue against Hare, the Court, by every
prineiple of justice and fair dealing, was bound to have reject-
ed that supplication, and dismissed the complaint? And
:i:wr, most assuredly, it must be presumed they would have
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Whether the case can be treated in a different manner now, and
under our present form of proeedure, is next to be considered.

- And in this iuquin’ it is mecessary that your Lordships
should attend to the origin of the great and important change
which took place in these forms, and how, and to what extent,
the duties, which had hitherto been nxerﬂa{*d nominally by
the Justice-Clerk, but effectually under the direction of the
Court itsell, came to be transferred to his Majesty’s Advo-
cate, who had hitherto only appeared as counsel for the

pursuer, that was, for the King and the public. This change 5
seems to have been effected soon after the statutes 1579, chap. '
78, and 1587, chap. 77, were passed; the latter of which directed, i
tlmt the Advoeate and Treasurer * h]tﬂlll(l persen slaughtersand y
¢ otheres erimes, althocht the partys be silent or wald utherways J

¥

¢ privily agree.” These statutes, as well as the utter incongruity
of the Court being at one and the same time prosecutor and
judge, produced the effect of vesting in the office of Lord Ad-
vocate, those powers generally, which had iurmt-rly belonged
to, and been exercised in the name and on behalf of the King
through the medium of the officer of his own Court. No li-
mitation in the transference of these powers, in any respect,
was made, as far as appears, either from practice or statute ;
and your Lordships will infer that, if certain powers were ne-
ecessary for explicating the fanctions of prosecutor when vested
in the Court, the same must necessar ily have been transferred to
the Lord A.d'mmte who was thereafter to discharge the same
duty to a similar ﬁﬂ'm*t, on behalf of the Sovereign and the pub-
lie. Accordingly, it is not a little curious to observe how com- i
pletely this appears to be confirmed by the subsequent practice
of the Court. !

Previously to the power of prosecution being transferred
from the Justice-Clerk, it was obviously impossible for private
parties to compel, either the Court or its officers, to ¢ dilait’
or indict any offender. Their remedy was that which 1 have
before pointed out, of applying for eriminal letters. Accond-
ingly, your Lordships find that after the Lord Advoeate
came to be publie prosecutor, in no case was it ever held
that he could be required to afford ¢ his instance’ to the
private party. Neither could the Court be called upon
to interpose their authority, to the effect of compelling
the Advocate to adopt that measure; for had such a power
been reserved to the Court, when the right of institut-
ing prosecutions, through the medium of the Justice-Clerk,
was abolished, it would, in effect, have been to have retained
the right which they possessed before, and of which it was
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the policy of the law to discharge them, of determining in
each ease, what prosecution should be raised, or what abandon-
ed. But while the right of the Advocate, who had become the
publie prosecutor, was thus left in the same situation as that
in which it had been pessessed by the officer who had preceded
him in the discharge of the function under the direction of
the Court; the right of the private prosecutor was left in no worse
condition than it had heen before. Previously, he had to
prefer his eomplaint, in the first instance, to the Court, which,
causa cognita, granted or refused his suPI}lim[iuu for eriminal
letters; but this, toe, was obviously an incongrous right to he
exercised by the judges who were to try the case, when it
could possibly be avoided ; and, therefore, the power of judg-
ing, in the first instance, whether the eriminal letters ought
to issue, was transferred to the public prosecutor. Henee,
we find that the concourse of his Majesty’s Advocate came
to be required as a necessary adjunct to every supplication, he-
fore the Court could he called upon to grant the warrant for
eriminal letters, the fundamental step of the process.

But as the granting or refusing the prayer for criminal let-
ters, had always been a judieial, and not an arbitrary or a mi-
nisterial aet, so the Court retained the power upon ecause
shewn, of compelling the proseeutor to grant his concourse.
This appears accordingly to have been the opinion of Lord
Alemore, in the case of Gordon, referred to in the papers,
when he said, that if the prosecutor had refused to grant his
concourse, he ¢ might” have been compelled to bhave given it.
The controul of the public proseeutor, in the fundamental stage
of the proceedings, over the right of the private, (subjeet, how-
ever, to the power of this Court,) is therefore undeniable. But
farther still, and in like manner, we find, that in all stages of
the cause, the Lord Advoeate has uniformly exercised the
right of controling the private party, in every thing in which
punishment was concerned. This, your Lordships will find,
by examining the form of the letters of slaines, as given in
Kaimes, from which it appears, that while the private party
eould effectually hind himself ta the accused, that he should
never ¢ be called, persewed, be way of deed or otherwise,” he
could not discharge him from the risk of a prosecution at the
instance of the publie prosecutor; and that he was therefore
obliged to conclude with a humble application to the Crown,
to grant a pardon and remission. And the same thing appears
agrain, from the power of restricting the libel, which, your
I.;ﬂrdﬁhipﬁ are aware, has always been competent for the pub-
lic prosecutor, at any time hefore the return of a verdiet,
{though it is only within a few years that the right of doing so,
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alter the return of the verdiet, has been .urknnwlcﬂgeﬂ,] while
this right never was believed to have belonged to a private pro-
secutor.  Accordingly, the distinction and the power of control
I wm speaking of, is well pointed out, in a case referred to by
Burnet ;: although I find from the record, that it is both mis-
stated and misunderstood by that author. - He says,—* Nay,
¢ we find that even the power of restricting to an arbitrary

¢ punishment, belongs to, and has been frequently exercised
¢ by, the privaie party ; and so it was found in the case of Glen
¢ p. Hunter, 20th Dee. 1725.” Now, on looking to the re-
cord, I find that Mr Burnet has omitted a most important part
of tlw procedure; of which the following is an accurate ac-
count ;—'lllf' llr{]hf lf"li.t.ll“] Wis I'H]&ﬂd at th[‘ ‘Ilﬁtﬂnﬁﬁ ﬂ‘f MI'
James Glen, advoeate and Provest of Linlithgow, for the
crimes of riot and mobbing, &ec., and on the act 1 Geo. L. en-
tituled, an act to prevent tumults, &e., the contravention of
which, in the particulars stated, inferred a capital punishment.
In the course of the proceedings, the following minute ap-
pears :—° Mr James Glen of Longeroft, Provoest of Linlith-
* gow, private pursuer, judicially consents to the restrict-
ing that part of the lybel, in relation to the act of Parlia-
ment, Primo Georgii, anent the letting and hindering the
reading the proclamation against mobs and ryotts, to an ar-

[
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&
¢ bitrary punishment.’

(Signed) ¢ James GLEN.’

¢ His Majesty’s Advocate-depute; In respect the private
pursuer has restricted the lybel to an arbitrary punishment,
and that he has no reason to believe facts can he proved a-
gainst the forenamed pannels, to infer the punishment of the
act Primo Georgii lybelled, entituled, an act to prevent tu-
mults, &c.; but from the information of the private pursuer,
he judicially consents to the restriction of the same.’

(Signed) ¢ CuHarLEs Ersking.

¢ The Lord Justice-Clerk, and Commissioners of Justieiary,
¢ 1 respect of the above consents of the private pursuer, and
Advocate-depute, restrict the libel upon the above mention-
ed act of Parliament, to an arbitrary punishment.’

From this, it is manifest, that it was held that the publie
prosecutor, though mﬂ} giving his concourse, had a control
of the proceeding in the trial, at the instance of the pn'mh,
party; and that his consent, as in this ease, was deemed in-
di=spensible to earrying into effect the motion of restrietion, even
of the dominus litis.

The only one case which has been, or I helieve can be quot.
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ed in opposition to this doetrine, is that of Colonel Charteris,
mentioned in the argument for the parties, in which, after the
Lord  Advoeate had stated his wish to withdraw his concourse,
the private party was allowed to go on with the prosecution of
the libel, and actually succeeded in obtaining a verdiet; but
this proem&dmg cannut., I think, be held to affect my view
of the question in any particular ; for, in the first place, the
indictment was laid upon a special statute, so framed as to
have rendered the concourse of the public prosecutor alto-
gether unnecessary even in the fundamental stage of the pro-
cess ; and that under it, the bill for criminal letters might com-
pete:nﬂ}r have been presented to vour Lordships’ predecessors,
and the warrant for them granted without that form being re-
quired. But, in the second place, it was quite absurd to at-
tempt to withdraw the concourse after the ease was in Court.
The concourse must be given to the first step of the process,
and before the case was in Court,—its objeet, your Lordships
know, being to prove that the publie prosecutor had considered
the bifll, and mnot only held it to be a case for the entrance of
which the doors of the Court should be opened ; but, also, that
he had been placed in a situation to watch over its progress
and its issue. But after the signet of the Court had moved,—
the eriminal letters had been issued,—judicial proceedings had
commenced,—and issue had been joined,—it was obviously as
|rrcgul.1r and as incompetent for him to attempt to put an end
to the suit, as it wounld have been, in the original form of pro-
cedure in this Court, for the Justiciar, after having issued his fiat
for raising eriminal letters under his signet, to have Etup{rml the
proceeding before himself, by ordering that fiat to be cancelled.
From all this, I apprehend, that there is not only no reason
for doubting, but, on the contrary, it is established, that in so
far as powers of prosecution were concerned, the Lord Advo-
cate came in the place of the Justice Court and its officers,
and that he was necessarily vested, and has been held to have
heen vested, with all the powers which were possessed by those
who ]ﬂ"LEL{lL{l him, and whieh, in fact, were indispensibly neces-
sary for the effectual and beneficial exercise of that part of his of-
ficial function. Among these, the most important was the power
to fix upon the persons who should be subjected to trial, and up-
on those who should be examined to establish the ﬂfﬁ!ncﬂ Yet
without the power of securing the latter against farther ques-
tion and hazard, the right of selection itself must have been al-
together ineffectual and nugatory. = Aecordingly, without going
farther back, this power your Lordships will find to be fully
dﬂkil{lwlﬂdgﬁll in the deliverance of the Court in the case of
Smith and Brodie, following npon the minute of his Majesty’s
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Advoeate, as well as in the iudgmm;t of their Iﬂrdshi.pﬁ refers
red to by Lord Pitmilly. Again, it was recognised in the judg-
ments of the Court in the ease of Downie in 1794, and of James
‘:apiers in the year 1820, which merit more particular atten-
tion,

In the former of those cases, which has heen already referred

to, your Lordships will find, that Lord President Camphell, in
the very outset of his judgment, expressly recognises this
power. It sometimes happens, * says his Lunlship, ¢ that
“ witnesses are adduced to give evidence upon faets of a cri-
minal nature, between parties who heve no authority or power
to discharge the proseculion before e Court of criminal jurisdic-
tion, il any such shall arise out of the facts thus meant to be
given in evidenece. In such a case, and where the question
put tends to draw an answer which may eriminate the wit-
ness himselfy, I understand it to be the duty of the Judge to
give notice to the witness that he is at liberty to deeline mak-
ing an answer to the question, on account of the effeet which
it may have against himself; not that the answer, if made,
could be used as evidence elsewhere, but that it might lay a
foundation for his being prosecuted, by giving information of
his own guilt.—But, with respect to the proceedings in
Courts of eriminal jurisdietion, which I had occasion to be
well acquainted with, as publie prosecutor for several years,
I know that it is common, and often necessary, to admit ac-
complices to the erime as witnesses against the prisoner,
otherwise erimes would too often go unpunished. But I al-
ways understood it to be a settled rule, that his Majesty’s
Advocate; prosecuting for the Klng, could not, after ma.]ﬂng
such use of an accomplice, or socius cnmmw, bring the wit-
ness himself to trial for the same erime.
Now, in the first part of the above passage, the Lord Pre-
sident obviously recognises a power in some one, to discharge
a criminal prosecution, and this could only be the publiec pro-
seeutor ; for your Lordships are not to be told, that no such
power was ever acknowledged to reside in any private party what-
soever, whose power is entirely limited to extinguishing his own
private right of prosecution. To the same effect is the judg-
ment of Lord Chief Baron Montgemery, and of Lerd Esk-
grove, No doubt their Lordships more particularly refer to
the ease of persons examined as witnesses in Court. But it
was then the ease of a witness who was offered to be examined
in Court that was before them, and of course their attention
and their observations were necessarily more direeted to that
preeise position of the party than to any other.

But observe, my Lords, what was actually dene in that case:
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The law of England, we are informed, holds that an examination
in Court, does not ipso facto exempt a witness from trial. The
case of Dﬂwme, however, was brought under the law of Eng-
land and its proecedings, and their effects conld not be regu-
lated by any other pmmlples than those recognized in that law;
and therefore, the witness ought, if immunity could not bu
secured to him, to have been fairly warned, and assuredly
could have been so warned, of the prmlimm{mt in which
he stood, and been informed that he was not bound to speak
out or to say any thing to criminate himself. Dut no such
thing took place ; on the contrary, the Lord Advocate, (Dun-
das), came forward and stated, that, © the present witness
¢ Aitcheson, being a Seotchman, and residing within the
¢ county of Edinburgh, he can only be tried in this county,
¢ and by a jury of this county; as public prosecutor for Scot-
“ dand, I explicitly declare in this Court, that it is not my inten-
“ tion, and I never will bring Aitcheson fto trial for any accession
€ to the erime of treason charged against this prisoner, so far as
¢ the witness may have been accessory to i, previous to this trial.’
Upon this assurance, and without any other protection what-
soever than this bare promise of immunity given him by the
public “prosecutor, the witness is put into the box, sworn to
k the truth, and the whole truth, and examined as to mat-
ters by which he would have been himself inculpated in the
erime of treason, and for which he would have been liable
to prosecution by the law of England, except for the secu-
ritrj.r which the promise of the puh]it prosecutor afforded him.
Now, my Lords, I a]'lpruhen{l it to be quite impossible to
re any case recognising in a more authoritative manner,
the unlimited power of the public prosecutor to stipulate for
immunit,y from puniuhmult, in consideration of a socius eri-
minis apreeing to give evidence. For the immunity here ae-
knowledged, must have been altogether independent of the
examination in Court, as by the law under which he was to be
examined all such effects of examination were rejected.—
It rested entirely upon the power of the publie prosecutor to
give it, which if the Court did not hold it to be clear and un-
doubted, he had the power to do, their allowanee for putting Ait-
cheson into the box, without warning of any kind, would have
been an act of the most gross and intolerable unfairness and op-
pression. And, accordingly, my Lord, we find that the same
thing again took place hefore the last Commission of Oyer and
Ferminer, in the case of Spiers. In that case, a person of the
ame of John Fraser, being called as a witness, stated, before be-
ing sworn, that he had been imprisoned for four months upon a
charge of treason, and that he wished to * know whether I appear
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‘ hiere as a prinecipal or a witness. I do not know that I may
* not yet be brought to trial.” After this statement, some
discussion took place upon the liability of a witness to trial
after being examined in Court, during which, the Lord Jus-
tice-Clerk stated, ¢ At Dumbarton it was said by the Lord Pre-
¢ sident, that on no account could the public prosecutor prose-
¢ cute any individual he brought into the box as a witness.
Some doubt seems to have been expressed of this doctrine,
as applicable to a trial depending on the principles of the law
of England; but the Lord Advocate having followed the
course which had been pointed out and adopted by his prede-
cessor, and given an assurance that there was no intention to
try the witness, Fraser was called, and the Lord Chiet Baron
Shepherd, than whom there ean he no higher authority, either
in a matter of law or of fair dealing, and who [ am sure

would rather have laid down life than have willingly or even

incautiously misled the person to whom he was addressing him-
self, on that or any other occasion, informed him.—¢ You
¢ understand you are brought here as a witness, and that youn
¢ are to speak the truth, THE wHoLE TRUTH, and nutluug Dut
¢ the truth.’

Upon this, it appears that the witness put the question,
¢ And that Iam uot to be considered as a prineipal any longer
to which Mr Hope, Advoeate-Depute, replied, * certainly not ;'
and in the same emphatic terms, the Lord Chief Baron re-
joined, ¢ cErrarsyLy wor.” Here then again, your Lordships
have a second instanece of a witness being fully assured of, im-
munity from all risk of eriminal prosccution by the highest

authority in the law, and by solemn judgment given in one:
of the most imlmrtﬂnt cases that could OOCUT; Lpon no other-

authority than the promise of the publie prosecutor, therehy
I'L'I.Uglii:bill“ his power to give complete assurance to a socius
crimints, who would not have been exempted from the risk
of trial by the mere fact of his having been  examined  as
a witness, that he could no lenger be subjected to prosecu-
tiomn.

In opposition to all this weight of authority, more than I
almost recollect to have seen bearing uniformly, and without
interruption, in one direction, and to one conclusion, there
can be nothing, as far as I have been able to see, brought for-
ward, but arguments deduced from ammalogy and inference;

rst, {from the fact, that oceasionally remissions from the Crown

113131!" having been gv..mtml to witnesses before examination, the '
right of granting immunity to secii criminis, cannot be held to -
have resided in any other quarter ;—secondly, from the undoubt-
ed fact, that the principle of the law of England enly recogni-
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ges such a power to reside in the Sovereign ;—and, thirdly, from
the supposed declaration of the Legislature upon this subject,
to be gathered from the provisions of the statute of the 21st
Geo. 11 cap. 34, it is to be presumed, that, at common law,
a socius eriminis could not, by any act on the part of the pro-
secutor, he protected against subsequent accusation.

The inference to be drawn from the first of these three con-
siderations, seems, however, by no means to follow from the
fact which is admitted ; for your Lordships will recollect, that
remissions in favour of persons who were called as witnesses
were not, at least in general, required, till after a period when,
by the infamous and profligate conduct of those by whom Scot-
land was governed immediately before the Revolution, all
confidence in public men was utterly destroyed, and no one
could reasonably have relied upon an assurance from any of
the King's servants, or upon any thing short of a recognition
of their immunity under the Royal signature. In fact, if I
recollect rightly, remissions of this deseription do not appear
till the period when, not only to the eternal infamy of them-
selves, (which would have been nothing), but to the dishonour
of the country to which they belonged, and which had the dis-
grace of submitting to their rule, Lauderdale and Rothes, and
others of high name, had, in the face of this Court and of the
world, pledged themselves, upon their solemn oaths, to a de-
liberate and downright falsehood, for the wretched and miser-
able ohject of obtaining the ruin and the death of a covenanting
clergyman, (Mitchell, if I forget not, he was ealled,) to whom,
in the name of their Sovereign, they had promised mercy. Who,
during such times, ean be expected to have ventured upon a
confession, on the bare assurance of immunity from the publie
prosecutor, himself subordinate to the perjured misereants I
have mentioned? Or how can the fact of men, placed in
such predicaments, requiring the hand and seal of the King to
secure their safety, be alleged as affording evidenee in opposi-
tion to the inveterate practice of an opposite deseription, to
which I have called the attention of the Court ?

Secondly, with respect to the analogy drawn from the law of
England, I shall say nothing farther, than that it has never
been considered as of authority in this Court; and even if it
were direetly opposed to the views I have taken, I should not
think myself entitled to place any reliance upon it, in forming
my judgment at present. But, secondly, as it seems to me,
the provisions of that law upon this subject are opposed to
our own, more in appearance than in fact,—both equally
effecting the same result, hy different means ;—and, hirdly,
it is perhaps possible, that the very eircumstance of cri-
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minal prosecutions being there generally conducted, at the
suit of the private party, may have led to the establishment
of the principle, that the employment of the socius eriminis as
a witness duf not, ipso facto, confer upon him an immunity,
just in the same way a private prosecutor, with us, is wi uut
that power, except in the special case provided for by the sta-
tute of George 11., to which I have now to call the attention
of your Lordships.

With respect, thcn, to the inference which has been dmwn
from that statute, 1 shall content myself with observing, in 1
the first place, that concurring in the views respecting its en-
actments, so luminously laid down by Lord Pitmilly, in so far
as they went, I shall not venture to repeat any part of what
was so well stated by his Lordship;—but, secondly, I must ob- A
serve, further, that the provisions of that statute seem to me '
altogether to refer to the case of a sociws criminis, examined in
a prosecution raised at the suit of the private party, who, it has
never been pretended, could, at common law, give any assur-
ance of indemnity to his witness, and whom I think it was the
poliey of ‘that act to induee to prosecute. Indeed, unless I
have utterly misunderstood the whole of the anthorities to which
I have referred, it is impossible for me, upon any just prinei- .
ple of interpretation, to put a different construction upon this
statute ;—for if cither the examination in Court, or the assur-
ance of the public prosecutor, was sufficient to secure the so-
cius criminis against subsequent proseeution, then the same
rule was applicable to the cases contemplated in that statute as
to all others, and, of course, the enactment was superfluous
and unnecessary, which eannot justly be presumed.

Aeccordingly, in confirmation of this view of the statute, your |
Lordships will find, that in none of the many cases in which the '
objection to socii eriminis has been urged in a prosecution af the
instance of the Lord Advocate, sinece it was passed, has this statute
ever been referred to, either at the Bar or on the Bench, as hav-
ing any connection, directly or indireetly, with the general prin-
eiple ; althongh it is quite clear, that if the opinion upon this sub-
ject expressed by my learned Brother, Lord Gillies, is correet, it
is hardly possible to suppose that it would have eseaped the at-
tention of those personages of consummate ability by whom the
objection was urged, or of these by whom it was repelled. Nay,
your Lordships will observe, that although, as appears from
the Treatise of Erskine, that the statute had not escaped the
knowledge of the Bar at the time, when the case of Jameson
oceurred, in the year 1770, it is not once mentioned, from the
heginning to the end of the long argument, which it appearﬂ
from the record of the Court was then maintained.
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« Ishall take leave of the whole of this part of the subject,
therefore, by merely observing, that no stronger proof could be
adduced in support of the views I have had the honour of sub=
mitting to your Lordships, than the fact that, in the whole his-
tory of the eriminal law of this country, there is not one in-
stance to be found, in which a person who has either been ex-
amined in open Court, from which an obligation of immunity,
upon the part of the publie prosecutor, was to be implied, or
who could allege that he had received, in return for his mak-
ing an ample confession of his participation in the crime, a
itive assurance to the same effect, ever having once been
rought to trial before your Lordships, or your predeces-
SOTE.

In holding, therefore, that the public prosecutor has the
right of B{tlﬁut:lng his witnm;l,h, and either in the course of a
precognition, or by an examination in this Court, granting
them security from future punishment, in consideration of their
enabling him to prosecute with effect other and more flagrant
-deliuqueuts, I confidently reject the imputation of either creat-
ing & new law, or streteching from analogy an old one. - In no
case have I ever considered myself as entitled so to do, and far
less in the exercise of my duties in this Court, where the lives
and the liberties of the subject are so immediately involved in
the judgments of your Lordships, and where I must ever think
‘you are imperatively required to act upon fixed, established,
and reeognized principles.

At the same time, it does not appear to me, upon the other
hand, that I have any right to regulate my opinion by those
views of policy and expedieney which have been so broadly
taken, and so stronglyv relied upon, even were I perfectly satis-
fied, (which I certainly am not), that there are not substantial
grounds for questioning their accuracy and justice. Being quite
clear, that, for centuries, the right in question has belonged to
the office of public prosecutor, I certainly should not feel my-
self entitled, upon views of that deseription, to stretch forth
my hand to abridge it. But, indeed, when I consider the in-
dispensable neecessity that there often is for an immediate in-
vestigation into erimes,—the perpetrators of which might re-
main concealed and go unpunished, if a power such as this did
not réside in those entrusted in hehalf of the public, with the
duty of bringing offences to trial,—I must have the greatest
doubt, if, from a speculation into fanciful and fur-f'etelmd
‘cases, Wluch in all human probability, can never occur, it would
not be dangemus to encroach upon a power which, as far as 1
have dlseovered, has never been abused, or alleged to have heen
abused, even in the worst of times.
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Should the period, however, arrive, when the high public
officer in question shall he guilty of prostituting his office,
in the manner supposed, for the sake of granting an indemnity.
where it ought not to have been conferred, your Lordships are
aware, that as the process of assythment, which he cannot dis-
charge, would secure publicity to the act, equal to the most
open proceeding in this Court, he would be as much exposed
to a complaint to the King and Council, or impeachment in
the Parliament of the kingdom, as if the witness had been
brought forward and examined in open Court, which it is al-
lowed, upon all hands, would now secure him an immunity.

Upon the whole, therefore, I trust that I have gatisfied
your Lordships that there is sufficient evidence, that socii cri-
minis were at all times admitted as evidence in the law of
Seotland.  Secondly, that the ancient forms of proceeding en-
abled those originally intrusted with the power of raising prose-
cutions in behalf of the publie, to select the parties to be tried,
and the parties to be made witnesses, and to secure to the latter
complete fulfilment of any promise of indemnity they might
find it necessary to make them. Thirdly, That this power
being exercised hy the Court through the controul over the
private prosecutor, which it possessed, came, under different
forms, to be transferred to the public prosecutor, when he ac-
quired the right to which [ have referred. And, lastly, That
while this is proved by the whole tenor of our practice invari-
ably exhibiting one clear and uniform principle to that effect,
the right Ims been confirmed by judgments and precedeuts,
following each other in an uninterrupted series, during a
long period of years.

In this situation, it is unnecessary for me to enter particu-
larly, or at length, into what oeccurred at the trial of Burke,
with respect to the present complainer, because I am most
clearly of opinion, that had the latter never been examined
upon Burke’s trial, yet, after the admission made hy the pub-
lic prosecutor, that upon ¢ an asgurance, that if he would dis-
¢ {m.u the facts relative to the case of Docherty, and to such
¢ other erimes of a similar nature committed by Burke, -ef
¢ which he was ougm:?ant, he should not be hmught to trial on
account of his aceession to any of those crimes,’ he emitted a
full declaration of all that he knew, it was quite impossible for
your Lordships to have allowed him to be put upon his trial
at the suit of any prosecutor whatever. At the same time,
I am free to acknowledge, that had Hare not been examined as
a witness on the trial, but had only been cited and put in the
list of witnesses, and had not come forward and alleged that any
such promise had been given him as that admitted by the public
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prosecutory | should never have held that either tlie public or
private prosecutor was barred from putting him on his trial
It was upon a consideration of the whole faets taken together,
as they occurred upon that trial, viz.—upon the three cases be-
ing included in one indictment,—upon the socii criminis being
cited to give evidence upon the whole of them,—upon the avowal
of the Lord Advoecate that his wish was to go on with the trial
of all three,—and upon their subsequent examination, with-
out any application from the publie prosecutor to put them
upon their guard, that they were only called to give evidence
respecting one of the offences, and might still he made respon-
sible for the others,—that I held that a promise of immunity
given by a party, according to Sir Ilay Campbell, ¢ who had au-
¢ thority and power to discharge the prosecution,’ was to be
implied, by which the public prosecutor, and all others, were
to be barred from afterwards putting the life of the complainer
or his wife in hazard, for any thing done concerning these pro-
ceedings, Accordingly, my Lords, it was upon this prineiple,
and without hesitation, that I coneurred in its being laid down to
the Jury, as our decided opinion, ¢ that whatever might be the
¢ case with regard to other murders, or other erimes, the witness-
¢ es in question are as fully protected by the law in relation te
all those contained in the present indietment,—that is to say,
againgt either trial or punishment for them, as if they had
been entirely free from any concern in their perpetration.’
To that opinion I still most firmly adhere, and it has heen
utterly beyond my power to discover any inconsistency what-
soever betwixt that direction in point of law, and any thing
else that oceurred upon the trial, as the same appears from
the printed account of it, which I am bound to say gives, ac-
cordgng to my recollection, a fair and sufficiently aceurate re-
presentation of the proceedings. The opposite opinion I sus-
pect, is entirely founded upon a mistake as to the nature and
extent of the question, which it was thought legal by the majo-
rity of the Court to put to the witness, provided that he was duly
warned of his being under no obligation to answer it. But
that question, your Lordships will find, related not to the
murder of Wilson, or the murder of Paterson, the two other
murders mentioned in the indictment, besides the murder of
Docherty, but to murders generally, on account of which we
had no evidence, from which we could infer any assurance
of immunity against being tried, either express or implied, and
from which his examination could, upon any prineiple, pro-
tect him. On the whole, therefore, I am clear, that this war-
rant ought to be discharged, and the complainer ordained to
be set at liberty. :
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It is with the utmost regret that I have felt myself ob-
liged to detain your Lordships at so very great length, but the
imlmrt.mm of the question, and the prineiples on which m
opinion rested, called upon me to state fully the view I have
taken of the case.

And even now I eannot conclude, without joining with I:mi.h
my brethren, in paying my tribute of approbation to the man-
ner in which this ease has been argued, upon both sides of the
Bar. T have seldom seen equal talent displayed, and I have
never had oecasion to witness more patient or pmihlmd in-
vestigation into any case, that has been here submitted for our
judgment. In fact, this feeling operated so strongly on my
own mind, that being Lmnpdhd to differ from my learned
friends at the Bar, as to the justice of some of these admis-
sions, which, upon both sides, they thonght it incumbent up-
on them to make, confidence in my own opinion was consi-
derably shaken ; and it was not, till after repeatedly consider-
ing the Eulﬂﬂﬁt and ﬁndmg that I was as often confirmed in
my opinions, that I deemed it to be my sacred duty to deliver
this judgment to your Lordships.

With respeet, Hgmu, to the conduet of the public prosecu-
tor, in so far as it relates to the inv eshgntmn of these {!eplnr-

able and atrocious proceedings, it is quite unnecessary for me,
after what has fallen from both my brethren, (and in whese
opinion all of your Lordships, I am confident, coneur,) to say
more than this, that there is no one who will divest himself
of prejudice and passion,—no one who will consider how in-
finitely important it was, that at least one conviction should
be obtained, on account of these barbarous murders,—nn one
who will calmly peruse the evidence given in the case of
Burke and M*‘Dougal, and remember that after all, that wreteh-
ed woman was acquitted by the Jury, who will not be en-
tirely satisfied, that the conduct of the public prosecutor has
been throughout, as completely regulated, not only by a full
sense of the duty he owed to the public, but by sound diseri-
mination and judgment, as in the proceedings now hefore your
Lordships, it has exhibited the most perfect decision, dignity,
and fairness.

Lorp MackENZIE.—As was to be expected, great part of
what I had noted as the grounds of my opinion, has been an-
ticipated. - But I think it better to run the risk of being te-
dions, by some repetition, than not to express myself full;|.ir and
ﬂxpltmt]}; in a case of this nature.

- I think this case is sufficiently before us. The complainer hav-
ing been apprehended, on a warrant by the Sheriff, fur the mur-
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der of James Wilson, and a precognition, under the Sheriff’s au-
thnﬂty, having heen o relative to that munlcr, prusr-ntcda

ition for liberation, and for stﬂppmg that precognition, on the
gmund that he held a legal protection from all prosecution for
that crime. This being refused by the Sheriff, he has l}ruught
the case here, by advoeation ; and at the same time, in due
form, craved suspension and liheratinn. I think this entitles
him competently to our judgment, in the same way as if he
had, under similar procedure, pleaded a previous pardon, or
indemnity by statute, or a previous acquittal. If he can make
out his ease, there seems no doubt that we can cumlmtﬂntljr,
and are bound to order his liberation, and ﬂlsnhargi- further
eriminal procedure against him for this matter,—i. e. all the
procedure which is the subject of this advecation and suspen-
sion.—A difliculty has been raised as to the respondents’ elaim
for assythment. T do not see how that applies. The claim of
assythment is of a civil nature. It cannot authorize apprehen-
sion of the party upon whom it lies, or the taking of a precog-
nition criminally, under the Sheriff’s autherity. Nor is it
mentioned in these proceedings, which are simply eriminal,
and insisted on with a view to punishment only, without any
claim for assythment, or for security to pay assythment. I,
then, we are satisfied that the party is not liable to any pun-
ishment, but protected legally from any eriminal prosecution,
we must, I think, grant what is prayed for in this applica-
tion,

My Lords, I consider this a question of great importance, not
to the publie only, but to the complainer. 1am not relieved from
this feeling, by the possibility or probability of a pardon, in case
Hare should be prosecuted and condemned. It is nnnugh to say
that he pleads this protection, to save him from the danger of a
capital sentence. The chance of a pardon is no answer to him,
any more than it is an answer to any man who defends his
life in this Court. Any pannel may be pardoned, if his defence
be overcome; and the better his defenee, the better his chance
of pardon. But that cannot hinder his right of ealling for
your Lordships’ judgment, as fairly, nay as favourahbly, as if]
on eondemnation, he were instantly to be led from the Bar to
the gallows.

The question then is, whether he has a suflicient protection
to entitle him to such judgment in his favour ?

This question seems to me to resolve into three points :—

I. The first s, whether, in the law of Seotland, there be
any right of protection existing in favour of persons who have
been called, and brought intd Court as witnesses by his Ma«
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jesty’s Advoeate 7 If there be no such right, then it follows
that this man Hare is still liable to be prosecuted, by his Ma-
Jesty’s Advocate, not only for the murder of James Wilson,
but for that of Docherty, notwithstanding all that took place
at the trial of Burke for that murder. 1 have not, however,
heard that maintained. The argument for the respondents was
not, I think, earried so far. And when I consider the prac-
tice of this Court, I am not surprised that this was not argued.
What had been the practice anciently, does not appear with
certainty. This only seems pretty certain, from the expres-
sions of Sir James Stewart, who was eighteen years Lord Ad-
voeate, in the reigns of King William and Quéen Anne, that in
these reigns the practice of ealling socii criminis as witnesses, un-
der some form of indemnity, existed. And there can be little
doubt hut that the practice of calling socii criminis, under some
form of indemnity, continued to prevail. It is also sufficiently
elear, that, at least previous to the noted trial of Brodie and
Smith, the opinion had come to be entertained, that the
King’s Advocate, by the very act of ealling a socius eri-
minis into Court as a witness, did give him an implied
assurance of protection, which the Courts were bound, in
fair procedure, to ¢nforce in his favour. Accordingly, in
that case,—a ease of much celebrity,—a trial of two men,
one of them a man previously in a respectable rank of life, for
house-breaking, a capital case in law, and so insisted in,—two
accomplices, Ainslie and Brown, were admitted as witnesses ;
it being, at the same time, ﬂipl‘ﬂﬂi-;]\" stated by the Court, that
they had thereby an immunity from presceation. 1 cannot
doubt such were the proceedings in that case. The priuted re-
ports were not only published at the time, one of them by a
juryman, who could not possibly be mistaken on this point, to
which the attention of the jury must have been particularly
called, but they are referred to by Mr Hume, who must have
written, if not at the time, yet not long after; for the first
part of his commentaries on eriminal law was published in
1797, only nine years after. The record of Court, too, though
it does not contain the words of the Lord Justice-Clerk, yet
does contain the argunment of the Lord Advoeate, implying
the same doctrine. In the same case, Sir Ilay Campbell was
Lord Advoeate, Erskine and Wight were counsel for the pan-
nels, and Macqueen, Lord Justice-Clerk, with four other Jud-
ges present, two of them being Lords Eskgrove and Hailes.
Though we may not now be able to explain the preeise grounds
on which the opinion of the Court was founded, he must have
more self-confidenee than I can venture to assume, who will say,
that amongst such men, the opinion was adopted without grounds
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wt all, or without tenable grounds. This solemn deeision, n a
«welebrated case, was fully acted upon.  Brodie and Smith were
convicted and exeeuted. Brown and Ainslie, the socii, re-
mained free from prosecution, for any matter econtained in that
‘indictment. This was in the year 1788. It was followed by
a constant, uninterrupted, uncontradicted, incessant, and most
-numerous, as well as most important and notorious series of
similar proceedings, in conformity to that case, extending from
the date of it down te the present day, 1 know not, nor be-
lieve, that in any one instance where the Lord Advocate has
‘thought that taking an accomplice as King’s evidence, was an
expedient measure, he has ever been prevented from doing so
by the state of the law, or that it was ever done without an
explanation from the Court, that an immunity from prosecu-
tion was the consequence, or without actunal enjoyment of that
Ammunity following. In one trial for treason, a proceeding un-
der the law of England, some discussion seems to have taken
place, as to the possible effect of the socius, when called as a
witness, refusing to give evidence. There is certainly an opi-
nion there expressed, that if the socius refused to give evidence,
he lost his protection. And why not? Refusal to give evi-
dence would evidently be, in substance, equal to a refusal to ap-
pear as a witness. It would be a breach of the condition on
which remissions had been, and the indemnity in eur practice
was granted, i. e. that the socius should be a witness. I can-
niot see that the opinions in that case go farther. And it is
particularly worthy of observation, that neither the Lord Justice-
Clerk, nor any Judge, says, that the report generally received
of the case.of Brodie was erroneous. I cannot see that there
was any thing like a decision, or even expression, contradictory
to the tenmor of the practice of the Court. Accordingly, the
nature of that practice is stated by Mr Hume, who published,
as I have already observed, in 1797, not long after the date of
that case, and who says:—* A socius criminis, (so it is now
¢ held), though not so creditable a witness as one who is
¢ liable te no such imputation, still cannot be more infamous
¢ in jure, with relation to this than any other trial; and in
¢ all other trials, he is a lawful witness, since he has not had
¢ any mark of infamy impressed on him by the sentence of a
¢ Court of law. The risk of bias also, from his fear of the
¢ prosecutor, is obviated, if it shall be held, which is now the
¢ established opinion, and was delivered for law from the
¢ Bench, in the noted ease of Smith and Brodie, that, by the
¢ very act of calling him as a witness, the prosecutor discharges
¢ all title to molest him for the future, with relation to the
« matter libelled. Thus, the witness, when this has been ex-
0
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¢ plained to him, is absolutely free to tell what story he has a
¢ mind.” But it is quite needless to appeal to any law-writers
on such a subject, Your Lordship has sat in this Court now
no small number of years, and most of the other Judges, ei-
ther in that or other capacities, have had pretty long acquaint-
ance with its practice. I would ask, whether any one of your
Lordships ever saw one case, where a socius criminis, thought
by the Lord Advocate a necessary witness, was not called and ad-
mitted ; or where a witness, known to be a socius eriminis, was
brought forward, who was not admitted upon an explanation of
his consequent indemmity? Not one of the forty years since
Brodie's case, I am confident, has passed, without judicial re- 8 |
cognition of this rule of law in important cases. And as this

practice has been uncontradicted here, so has it been unehal- ‘

lenged and unaltered by Parliament. It has always been quite |

publie, and highly important,—perfectly known to Parliament, ‘ I.

but never by Parliament changed or censured, Some cases of
great importanee, I allude particularly to trials for sedition, were
the subject of much attention in Parliament, from the op-
posite views of them taken by our great parties at the time.
But nothing was done in disapproval of this part of the pro-
cedure, though in these trials, socii eriminis had been admitted,
(as Mr Hume notices,) in conformity to the usnal practice. In
short, if it be possible, by a tract of judicial practice, to establish
any thing, I think this peint is established. And, therefore,
I think that it is altogether out of our power to hesitate in
holding that Hare has a protection.

II. The second point is, whether the immunity from prese-
cution acquired by socii eriminis, produced as witnesses by the
Lord Advoeate, affects the private party, having originally, under
the law of Scotland, right of prosecuting for the crimes which
the Lord Advocate is barred from prosecuting? Now again, on
this point, I must observe, that if it be determined in the
negative, then Hare is still liable to be proseeuted, not only
for the murder of Wilson, but for that of Docherty. For no
doubt, she, as well as the poor ereature Wilson, must have
relations, some of whom would zealously come forward, or
at any rate might be found out, and by encouragement, be
brought forward to lend their names to a prosecution. In
this way then, it seems impossible for the respondents, if they
maintain the negative in this question, to aveid contending that
Hare, after giving, upon public and solemn assurance of in- |
demnity, that evidence, on which most materially the murdex |
of Docherty was proved to have been committed, and Burke |
was eonvieted, might next day have been prosecuted himself,
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for the very shate in that crime to which, as King's evidence,
he had sworn. Nay, this is not all. For if the indemnity
of the witness is against the King’s Advocate only, not against
the private prosecutor, then there seems to be no reason why
he should be protected in the question with that private
prosecutor even, from the operation against himself, of the
very evidence given by him. For the one has always accom-
panied the other, and rests upon the same foundation. Is it
to be said then, not only that Hare, after giving his evidence
tor the Crown, in the trial of Burke, for the murder of Doch-
erty, might have heen that very day served with erimi-
nal letters for his share in this murder, but have had that
murder, and his own share in it established, by his own
words as a witness being proved against him, and that no
other witnesses would have been necessary to conviet him,
than a competent numher of the Jury whe tried Barke, or of
the Judges who heard the evidence in that trial? I must
own my mind recoils from snch a snpposition, from the
very idea of sueh judicial treachery. And yet, I see not
how it cdan be avoided, unless we admit that the protection of
@ Socius criminisy obtained by his appearance as a witness, in a
prosecution by the Lord Advocate, operates also against the
private prosecutor. But in truth, I think it very clear, that
this must be admitted. For it appears not contrary, but
agreeable to the analogy of our law. It is true, that by the
law of Scotland, there is a right of private, as well as public
prosecution for efimes, and that not for reparation only, but
for punishment,~—a right of which I rather think the Informa-
tion for Hare speaks too lightly. But then it is just equally
true, that unless the private party, having title to presecute,
come forward in time to prevent it, the King’s Advoeate; raising
an indictment in his own name alone, comes to have full power
of accusation vested in him. He represents the King, who re-
presents the nation, ineluding in this respect the private avens
ger himself, whe must be held to have trusted his right of
vengeance, as well as that of the publie, to this great of-
ficer. Accordingly, it scems that, in general; those ways
by which a party obtains protection from punishment
by the aet of the Lord Advocate, do avail against the
private prosecutor, who has not previously come forward :
Thus, if the King’s Advocate is dilatory, or inaccurate in
proceeding, after apprehension of the eriminal, who thereby
obtains final liberation on the act 1701, that eriminal is as safe
from private, as from. public prosecution,—though the pri-
vate prosecutor' may be absolutely blameless,—may be absenty
abroad, on n sick-bed, non compos, or a pupil.  The intimation
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ordered by that statute is, to—*¢ His Majesty’s Advocate, or pro-
¢ curator-fiscal, and party appearing by the warrant to be eon-
¢ eerned, if any be within the kingdom.” So that it is manifest,
that in many cases prosecuted by the Lord Adveeate, there can
be no information to any private party, particularly in cases of
murder. Yet, the act provides,—¢ that if the Lord Advocate
¢ failzie, the process shall be deserted simpliciter, the party im-
¢ prisoned to be for ever free from all question or process for
¢ the foresaid erime or offence:’ So, if the Lord Advoeate draw
the indictment erroncously, in respect of time, place, or cir-
cumstance,—or if he omit necessary witnesses, (as, for in-
stance, by not mllmg neeessary socii criminis), or cite them
Errunem:m]y, or examine them ]Ilhllﬂ'li‘ll'llt-h", or allow them to be
present in Court, or suffer them to be d:squal:ﬁf-d by impreper
communications, or in any other way fail in his prosecution,
and the eriminal is acquitted,—it cannot be denied that his ac-
quittal is as wvalid against the private party, who might have
prosecuted, as against the King’s Advocate: So, if the Lord
Advocate restrict the indictment te an arbitrary punishment,
or depart from part of it, this avails the criminal equally
against the private prosecutor: So, if the King’s Advocate
decline to move for judgment after convietion. In short,
I have heard not one case referred to, in which the contrary
was ever fourd, in any respect, numerous as have been the
instances of such complete or partial exemption from punish-
ment by the act of the King’s Advocate. I do not absolutely
say there may not be such cases, but I do not recollect to
have heard any case stated, in which it was argued such
a tl:mg could happen, except the ease of indemmity to a socius
criminis giving evidence. I cannot see anything, therefore,
contrary to the general principles of our law, in holding that a
private party, having a right to proseeute a socius eriminis, whe
stands back and allows the ngs Advocate to bring that
socius before the Court as a witness, is bound, by the eonse-
quence of that procedure, as well as by the Lord Advocate’s
procedure, under the act 1701, or in the conduct of a
secution against that secius. But it is very little necessary
to go into argument on this point. For, in truth, all the
authority by which it is established that a socius ecrimi-
nis appearing as King’s evidence, has protection against the
King’s Advecate, equally establishes that he has protection
against the private prosecutor. In the case of Brodie, the
words of the Lord Justice-Clerk, Macqueen, were, that ¢ no-
¢ thing he’ (the witness) ¢ had done, or could say, res

¢ that matter,’ (7. e. the matter libelled), ¢ could militate
¢ against him in any way.’ It is plain this applies to the dan~
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ger of prosecution from the party, as well as from the King’s
Advoeate. And the very same form of declaring the law,
has been substantially followed, I believe, in every case since
that time, where there had been a socius criminis produced as a
witness. The words of Mr Hume shew it, and it is in a great
measure known to your Lordships personally. Nor is this all.
I believe the present to be the very first case in which an at-
tempt has ever been made by the private party to bring to trial
a King’s evidence. Yet, in almost all cases, there must be
some private party originally entitled to prosecute, since the
party injured himself has the right, if he survive; and in mur-
der, or culpable homicide, the relations have it.  The total
absence of such prosecutions is, therefore, conclusive as to the
understanding of the law, and the nature of the practice, so
that I really see no room for doubt on this point.

IIL. It only remains to consider the question, whether there
be any thing in the special circumstances of this case, by which
the protection or indemnity of Hare is defeated or excluded,
in regard to part of the indietment, on which he was cited as
a witness, and particularly, in relation to the murder of Wil-
son ?—a question which, after what I have said, I must think,
stands in the same situation, whether the party alleging such
defeasance or exclusion be the Lord Advocate, or the private
prosecutor.

In considering this, I am not much inclined to rest weight
on the theory of the origin of this protection. I certainly can-
not adopt that theory, which supposes this protection to have
been derived from the statute 20 Geo. II. ¢. 34, For that is
a very special statute, made with reference to the state of the
country at the time (1748,) a few years after the Rebellion of
1745; and it contains not one clause only, as has been noticed
by the counsel, but twe clauses respecting socii criminis. The
first is section 20, which relates to bands of Highland cattle-
lifters, a sort of thieves at that time viewed with peculiar
displeasure, because they were rebellious, as well as rapacious ;
and it provides, that such persons being socii criminis, may be
made witnesses ; but that the indemnity shall obtain only in
case the socius © shall, as a witness, give evidence that the same
¢ was committed by the prisoner or pannel, or that the said
¢ prisoner or pannel was art and part thereof.” This harsh
provision was founded on jealousy of the attachment of
these Highlanders to each other. It was thought, I have no
doubt, that if any one of the band was once sure of his own
safety, there would have been little chance of getting any
thing out of him against his fellows. And, accordingly, the
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Legislature made a very sharp bargain with these clan-wit-
nesses. The next elause, section 21, relates to another sort of
men, not then in favour, viz.—Nonjurors, i. e. persons present
at unlicenced Episcopal mt-utmg-lmuhEB. These persons are ex-
posed to be called as witnesses, in cases where they were socié
criminis ; and the protection afforded to them is only that the
evidence given by them shall not be used against themselves.
And in neither clause is there any limitation to witnesses
brought forward by the King’s Advocate.

It seems qmte mrt:un, that socii eriminis, under the practice
now estahlished, never were subgected to either of these limi-
tations ; and sufficiently eertain, that the md{'mmty under that
practice, was never extended to witnesses for prwam prosecu-
tors, From the first appearance of that practice, the indem=
nity was complete, and had no dependence on the nature or
effect of the evidence given, and it was limited to King’s evi-
dence. It is, therefore, not only impossible to .suppose that
this act, so expressly limited both as to place and erime, was
extended to all places and all crimes, but it is piain, that the
extension of it would not have formed the existing praectice.

I should rather think meore probable the theory which Mr
Jeffrey suggested, that the older practice had been to [xrm
vide the witness with a previous remission or indemnity, on
condition of his giving evidence ; and that, in the end, it came
to be held, that the production of the socius as a witness, on
the part of the King’s Advucate, implied that he had soch in-
demmity; and rendered him, in fair procedure, entitled to the
benefit of it. I see that Sir James Stewart, who was, as I
formerly mentioned, eighteen years Lord Advoeate, in the
reigns of King William and Queen Anne, says,—* Socii eri=
¢ minis being often necessary, if they be first either purged or
¢ indemnified, are in use to be admitted witnesses,” Sir James
seems mnot satisfied as to the propriety of the practice, but he
could not be mistaken as to its existence. Mr Erskine alludes
to the same praetice in both his works. And Mr Burnet no-
tices the * wsage of speeial pardons to accomplices, for ena-
¢ bling them to give cvidence.’ Considering the existence of
this previous praetice, and the nature of that practice which
suceeeded it, I certainly think that the theory I have mention-
ed is more probable than that ene deriviug the practice from bl:e
statute.

If, however, we are to give weight to that theory, the ques<
tion now considered would be solved at once. For undeubt-
edly, under the practice of previous remission or indemiiity,
to which Sir James alludes, Hare would have been freed, at
least from all that was in the indictinent, and at least as soon
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48 he was put in the witness-hox. And on this theory he
nug‘ht to have the same benefit from the implied or virtual re-
mission or indemnity.

But, be the theory of the origin of this prae tice what it may,
this, at least, appears to me plain, that the protection of the
sociys créminis under this practice, is of the nature of a judicial
arrangement or guasi eontract, by which, on the one hand, the
King’s Advocate, as representing his Majesty and the publie,
does, by production of the witness, judicially extinguish the
nght of penﬂi prnhecutmn for the matter in which the witness
is produced ; and, on the other lmnd, the socius eriminis is dﬂ-
prived of his right to decline : answering, and is bound to give
evidence, Imw&ver it may criminate himself in that matter.
Such I conceive to be obviously the true nature of the consti-
tution of this right of protection, The protection plainly does
not depend upon the explanation that is generally made by the
Court to the witness. That may easily be omitted ; for the fact
of any witness being a socius criminis, does not appear on the
indictment, and may not be known to the Court, Nor does this
explanation enter the record ; nor is its form that of an act of
the Court, constituting right. It is not even made by the pre-
siding judge, but the judge who swears the witness. The
omission of it could never deprive the witness of his protection,
As little does the indemnity depend on the nature of the evidence
given by the witness generally, It takes place, and has, pro-
vided he does not refuse to give evidence, been explained té
him before he gives evidenee at all. It was perfectly under-
stood in the case of Brodie, distinetly explained there, as well
as in every case since, that the witness was safe in speaking the
truth,—becanse, whatever his evidence should be, he was
equally free from punishment, The only doubt ever was, in
ease of his refusal to give evidence.

Such being the nature of this proceeding, the question arises
next, whether this, like all other parts of eriminal procedure,
must. not, in all cases, have an interpretation and effect, such
as is fair and just, particularly towards persons whose lives are
in jeopardy ? I can have no doubt of this. I eannot conceive
that this effect ean be denied to any judicial precedure that
is legal, whatever may have been its origin. I repeat, then,
I can have no doubt of this gergrally, and none, certainly,
that it must apply to the wretched man Hare, as well as to
others. If, as is said, (and in one instance, at least, it is but
too diffieult to refuse assent to it,) ke has forgotten that he
bore the form and nature of a man ; Yet we must not forget
it. - He has still the rights of a British subject ; and we are
bound, by our oaths of office, to say that he shall not suffer in-
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justice here; that he shall not be defrauded of his life by the ef-
fect of any prmedum before us.

I ask, then, abstracting from the circumstance that the
trial of the three acts of murder charged against Hare was
divided by the Court, whether, in case the Lord Advo-
cate, after bringing forward Hare to give evidence in the
indietment against Burke, had stopt in his proof, after esta-
blishing the murder of Docherty, he, (or the private pro-
secutor, which is the same t]ﬁng,) could have taken ad-
vantage of this to deny the protection of Hare, in respect to
the two other aets of murder charged in that indictment?
I cannot have the least doubt that this could not have been
done. It would have been clear, that the guasi contract of
indemnity was constituted hefore the witness gave any evidence
at all, by his production as a witness on the part of the
Crown; and that the measure of his indemnity must be taken
from the matter in respect to which he was prnduce{] to give
evidence,—i. e. the indictment, not the questions which the
Lord Advocate, in his diseretion, thought proper to ask, or
the conclusions for which he might choose to insist: That the
Lord Advocate might limit his prosecution, if he pleased, in
some respeets; but that it would be gross injustice to allow
him to limit it to the effect of taking away the effective protec-
tion of his witness.

It this would have heen clear, I am not able to sece
how it can make any difference, in material justice, that
the particular course was adopted which actually was fol-
lowed. It was competent for your Lordships to direct va-
rious eourses for trying the indictment against Burke. It
might have been tried by one Jury, at once returning a verdict
on all the charges ; or by one Jury returning a verdict on each
charge separately, after hearing evidence on that charge; or
by two Jurles, crf which the first returned a verdict on two,
and the other on one charge ; or by three Juries, gach hearing
evidence, and returning a verdict in reference to one cha
only. This last mode was adopted. But still this, as well as
any of the others, was a mode of trying that indictment ; for the
indictment was not thrown out, but found relevant; und the
whole proceeding was to be on it alone. In it only was, and
once only stated, the major proposition of the libel,—the clause
of art and part,—the coneclusion for punishment,—the notice
of productions,—and the list of witnesses.

are, then, even if he had been fully acquainted with the
course that was taken, might have said, that still the indiet-
ment must afford the measure of his protection ; that he was
entitled to expect, that, by whatever mode of procedure, this
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indietment was to be exhausied, that he had nothing to do with
the number of juries or verdicts; and that, at any rate, the
Lord Advocate could not stop in the trial of the indictment,
so a8 to prejudice his protection.

But in fact, (and this applies particularly to the question of
fair dealing,) he was never made acquainted with this arrange-
ment, or had the least hint that it made any change in the ex-
tent of his own indemnity. If he had been made to entertain
even a doubt on that subject, he would assuredly have kept
bis mouth fast shut. Not being insane, if he had believed him-
gelf in danger of being tried for murdering, and supplying the
surgeons with two bodies, murdered by him for that purpose,
he would never surely have given evidence that he had pre-
viously done so on one occasion, and was intimate with another
murderer of that horrid sort. DBut he had no such warning.
It is true he was told to speak only to the murder of Docher-
ty; but that intimation, made solely for fear of prejudice to
Burke, must have been understood by him as meant only in
the first place,—not at all as implying that he was not afterwards
to give evidence in respect to the other charges, from which
at the time, indeed, the Lord Advocate had formed no inten-
tion of departing. Standing thus called, and thus unwarned,
he gave evidence which amounts to a semiplena probatio against
him, if he should be tried for the murder either of Wilson or
Paterson,—evidenee which mest materially served to convict
Burke, (being most important, in reference to the corpus de-
licti in particular) ; but which, at the same time, implicated
!1imse1fpin the most fatal mauner, unless he was protected in
all the cases as King’s evidence. After he did this, could it
sibly have been conceived to he consistent with fair dealing,—
with just procedure,—if the Lord Advocate had turned round
upon him, and told him, that as Burke was convicted of one
murder, and eould suffer death but once, he would stop the
course of the indictment against that person, and, in reward
for the public service he had done, he, the Lord Advocate,
would now turn the remaining charges in the indictment against
him, already a confessed murderer for the surgeons, whose
conviction must therefore be easy! Would that have been to-
lerable ? If it had been done, might not this wretched man
truly have said, that he was as much cheated out of his life, as
ever was wild animal in the snare of the warrener? 1 do
think, if the Lord Advoeate had attempted such a thing, your
Lordships would have rejected it with reprobation. You
would have said, unanimously, that as the established practice
{a practice which you had no power to change) eaused the in-
demnity of witnesses to take place by a judicial arrangement,
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made under your authority, you must be bound, by the
universal and eternal rules of justice, to prevent an oppressive
and frandulent abuse of this part of your own procedure. 1
know well the Lord Advocate neither has done, nor will do
this: I know he will do nothing but what is just and ho-
nourable; but the supposition is decisive of the present ques-
tion, because the respondents ean have mno right to do
what he could not have done. I respect the motives of
the respondents, one of them particularly. She is the mo-
ther of poor Wilson, and cannot be expected to weigh fair-
iy the rights of one whom she views as the murderer of her
son.  But we at least must look on them more calmly, and
are, I think, bound to say, that she has no right of prosecution,
it the King’s Advocate be barred. Your Lordship will observe,
1 am not tounding upon mere extrajudicial transactions. Nor
do 1 found my opinion upon what took place in the Court,
after the discussion about the question by the pannel’s coun-
sel was put respecting other murders. 1 do not care, therefore,
what was said by cither counsel or Judges on that oceasion.
Before that question was put, the indemnity of Hare was com-
plete. . For, before that question was put, he had been brought
torward as a witness in the indictment, and had given his evi-
dence for the Crown. At the same time, I may say that I do
not conceive that the present question was at all in view at
that discussion, or the opinions given upon it. Mr Cockburn
did pot say that he wanted to put questions respecting the
murders of Wilson and Paterson, and that he was entitled to
go that length, because, to that extent, the witness was pro-
tected. Nor did the Lord Advoeate make any counter state-
ment in reference to them. Mr Cockburn, T suspeet, songht
what he obtained,—a declinature to answer; and, therefore,
broadly put the question, as to ¢ other murders,’ expressly
saying, that he meant to ask the witness to reveal his whole
lite and conversation.

On that form of question the discussion followed, and opi-
nions were given, in which, it may he, that the peculiar situa-
tion of the witness, in relation to the murders of Wilson and
Paterson, was forgotten ; but certainly there was no intention
on my part, or, I believe, on the part of any of your Lordships,
to rive an express opinion that he had no protection as to these.
The complainer quoted some words of mine, as if they pointed
at an oppoesite opinion. I had not formed such opinion, and
did not use those words with that intention ; nor do I think
they imply it,  But neither am I conscious of having had any
opinion formed, that there was not protection as to those
charges. According to my recollection, the point of distinction




was not at all considered. It escaped attention, from the way
the matter was put to us, and that is all that can be made of it.
I do not consider myself at all pledged by any thing which
took place then. Nor did I feel so pledged when you started
the point, and asked our opinions, before charging the Jury.
Accordingly, I then felt bound to agree with your Lordships’
opinion, and did concur in it. The delivery of that opinion I
do certainly consider as of weight. It was solemnly given as
direction to the Jury. Still, however, one dictum of this
Court, particularly without express argument on the point, is
not suflicient to tie us up absolutely ; and if I was now satished
that it was wrong, I should not hesitate to admit this error;
and would certainly not repeat it now, to the prejudice of the
respondents’ rights. But ampler discussion and consideration
have only confirmed in me that opinion. The more I look to
the practice of this part of our legal procedure, and to the great
principles of general justice, that can never be lost sight of in
eonsidering the effect of any transaction, particularly a judicial
one, the more I think that this wretched man has aecquired a
right to immunity in all the three cases that were charged in
the indictment against Burke. Remembering, as we must do,
the dreadful evidence he gave, it is impossible to contemplate
his escape without pain,—a pain always felt, in some degree,
i every case where an accomplice in a great crime, is, how-
ever necessarily, taken as evidence for the Crown, but never,
I helieve, felt more strongly than in the present. 1 sympa-
thize in that feeling. But I feel not less strongly that this
man, however guilty, must not die hy a perversion of legal
procedure ; a perversion which would form a precedent for the
oppression of persons of far other characters, and in far other
situations, and shake the public confidence in the steadiness and
fairness of that administration of criminal justice, on which
the security of the lives of all men is dependent.

Lorp ArvLowav.—I agree with every thing that has been
stated by my brethren, with regard to the ability with which
the debate has been conducted by my friends at the Bar; and
I may also state, that mever since 1 sat in this Court, nor at
any former period, have I ever heard opinions delivered by
the Court, of greater research, or greater talent. I certainly,
as an individual, have received the greatest benefit from them,
in point of information ; and many of the acute observations
of my brother, Lord Mackenzie, have made a considerable
impression upon my mind. But, with all the profound respect
I have for the opinions of your Lordships, and with all the
pain I feel in differing from the opinions of the majority of my
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brethren, it is my bounden duty te express whatever my opi-
nion is, and the reasons upon which it proceeds. At this very
late hour, I should be sorry to take the wide range which my
consideration of this subject might have required; and I am
most anxious to confine myself to as few observations as pos-
sible, since the opinion I entertain has been so well expressed
by my learned brother, Lord Gillies, who spoke first, and in
whose opinion I so entirely concar, that in going over the
same reasoning, 1 should only weaken the powers and effect
of his Lordship’s argument. 1 entirely eoncur in what has
been stated by all your Lordships, with regard to the conduet
of the Lord Advocate, as stated in his Lordship’s answers.
I think his conduct has been manly and candid, and has
been regulated by the soundest discretion, for the public inte-
rest. 1 think that the eircumstances of this ease, which he
has made known to us, sufficiently authorized and justified the
Judicious measures which he had adopted for the discovery and
punishment of the most atrocious offences which ever dis-
graced this eountry; and, indeed, this is strongly confirmed
by the verdict, by which the charge against M‘Deugal was
found not proven. But, as shall be afterwards noticed, he
has the power of redeeming his pledge, without calling up-
on the Court to exercise powers, which many may think
new, and at variance with legal principles. It has, with
great eloquence, been maintained, upon the part of Hare,
that since the establishment of a publie prosecutor, for the
public interest, the rights of the private prosecutor have
ceased ;—that it now remains with the respectable officer
holding the appointment of public prosecutor to pursue, ad
vindictam publicam ;—and that nothing is, or ought to be left
to the private prosecutor, but private or pecuniary reparation ;
—and that to discountenance all private prosecutions, they are
attended with restraints or fotters, to which the public prose-
eutor is not subject,—such as an oath of ealummy,—the find-
ing of caution,—the risk of heing subjected to expenses in
case of failure,—independent altogether of the great advan-
tages which the publie prosecutor enjoys, by being entitled to
examine the nearest relatives of the injured party, and even
associates in the offence, with impunity. All this is troe;
hut, from these eircumstances, in a Court of Law, I draw a
very different conclusion.  All the restraints and burdens im-
posed upon private prosecutors, demonstrate, that the right of
proseeution is vested in them. These restraints are all intro-
duced, lest the warm feelings of individuals injured, should
carry them farther than the seeurity of the individuals aceused
might warrant. All these are wise and wholesome restraints
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upon private proseeutors, which do not apply to the publie
prosecutor, to whom, on aceount of his elevated situation, and
his being unsuspected of individual interest, there was no oc-
casion to apply them. But one and all of these restraints, im-
posed by law upon private prosecutors, demonstrate, that under
these safeguards, private prosecutors have an unquestionable
right of prosecution for all offences, in which they have a pe-
culiar and individual interest, just as general and unlimited as
the public prosecutor has. And, therefore, every restraint to
which the private prosecutor is wisely subjected by law, dis-
tinetly substantiates the right of the private prosecutor to pur-
sue, ad vindictam publicam, every offence in which he is inte-
rested, just as much as the public prosecutor himself. We, as
a Court of Law, are not sitting here to determine what is most
expedient, and most advantageous: this belongs to the Legis-
lature alone, and not to a Court of Law. My opinion, that a
private prosecutor has an undoubted right to prosecute to the
highest doom, every offender who has injured him, and for the
punishment of all offences in which he has an individual inte-
rest, is founded upon the authority of every Institutional Writer
upon the eriminal law of Scotland,—upon a variety of statutes,—
upon the decisions of this Court, and upon the practice of the
country. I should have thought the opinion of all our Institu-
tional Writers upon this subjeet, without one gingle authority
to the contrary, would have been sufficient to prevent the con-
trary doetrine from being maintained, chiefly upon the ground
of expediency and advantage to the public. Indeed, our older
writers shew, that the private party was the chief prosccutor,
and that the public prosecutor was only subsidiary. But I wish
not to go into anthorities, when the subject has been so uni-
versally laid down by our latest and most approved writers on
the subject,—by Baron Hume, Vol. IL p. 115, whose last edi-
tion was published in 1819, ounly ten years ago, and by Mr
Burnet, p. 296, published in 1811; and the last of whom,
after agreeing with Mr Hume, and laying down the universal
right of private parties to prosecute for the punishment of all of-
fences in which they were individually interested, mentions that
this right still subsists with the same effeet, and to the same con-
clusions, as to the full pains of law, as a prosecution at the in-
stance solely of his Majesty’s Advocate.— Burnet, p.297. Indeed,
Mr Burnet speaks of the union of these two modes of prosecution,
as constituting the pre-eminence of the criminal jurisprudence
of Scotland,—that it is by preserving both in full vigour, that
public justice is effectually secured; that the remissness and par-
tiality of the public prosecutor is, on the one hand, guarded
against, and the too great lenity and forbearance of the indivi-
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dual corfected on the other; and he imputes it to this cause,
that in this country no prosecution can, in any instance, be
stifled, and the feelings of’ the individual or kinsman outraged
by a denial of justice; while, in other countries, the nolumus
prosequi of the public prosecutor, stops in many cases any pro-
cess at the instance of the party injured. Thus, upon this
great constitutional question of the right of the private prose-
cutor, Mr Burnet seems to rest not only the pre-eminence
of our criminal jurisprudence, but the certainty of all of-
fenders being prosecuted ad vindictam publicam. 1 am most
ready, as an individual, to pay the just tribute of applause to
the Lord Advocate,and the gentlemen who assist him in the ad-
ministration of eriminal justice in this Court. Ever since I was a
member of it, I have seen nothing to blame, but, on the con-
trary, every reason to praise the singularly humane and mild
manner in which the eriminal business is conducted. T have
never seen any serious doubt thrown out as a plea for the pri-
soner, without its receiving the most candid discussion npon
the part of his Lordship; and if a doubt remained, the instant
abandonment of the case left an example of moderation to his sue-
cessors.  But, as my brother, Lord Meadowbank, has depicted
the unjust proceedings both of the Court and of the prosecutors
in former times in glowing colours, we cannot forget that there
were evil times when the most atrocious conduet took place with
regard to the prosecution of offenders. And who can say that
bad times may not again occur in this country? I am, there-
fore, most anxious that every constitutional right, especially
that of private prosecution, which has been handed down from
our ancestors, as the great check and security for the punish-
ment of offences upon which our institutional writers have
placed such importance, shall be preserved, and he transmitted
unimpaired to our posterity. My brother, Lord Meadowbank,
in his very learned statement, seemed to conceive, that in early
times, before the appointment of a public prosecutor, the
preparation of the trial, hoth as to culprits and witnesses,
must have been in the hands of the Justice-Clerk, and of this
Court. But this certainly proceeds upon a mistake. The Jus-
tice-Clerk, although now for a great length of time at the
head of this Court, then sat at the table as a elerk, and issued
all the executorial of the law, in the same way as the person
bearing a deputation from him now does; and I could hardly
conceive a greater outrage upon all criminal jurisprudence, than
that the Court who was to try the case had the means of pre-
paring the evidence, and selecting the eulprits who were to be
tried before them. But, dreadful as the representations of
many of our old trials have been, and disgraceful as they are
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to the country where they took place, I do not think that the
High Criminal Court ever stood in this situation.  After the
appointment of the Lord Advocate, as public prosecutor, I also
conceive, that his Lordship’s view is equally erroneous; be-
cause, instead of the Lord Advocate, as the public prosecu-
tor, being the sole person for selecting the culprit and the
witnesses, long after his appointment, we find repeated sta-
tutes giving encouragement to private prosecutors, and we
find repeated judgments, in the most important trials, at the
instance of individuals. For, although the Lord Advocate is
mentioned as public prosecutor in the act 1579, . 78, yet,
in the course of the 17th century, there are two different
acts encouraging private parties to prosecute eriminally, and
which shew the universal practice in that respect. The
act 1612, c. 4, enables the parents or nearest of kin to pro-
secute for the offence of rape, even although the eriminal
endeavour to protect himself by the subsequent consent of
‘the woman ravished. And by the act 1671, e. 26, it is pro-
vided, that although in the case of convietion of the thief,
the stolen goods belonged to the Crown, yet that they shall,
from that time, belong to the person from whom they were
stolen, provided the owner pursue the thief usque ad sententiam.
And we well know, that during that period, eriminal prosecu-
-tions were chiefly at the instance of private prosecutors. This
is expressly mentioned by Burnet, p. 297, although the con-
course of his Majesty’s Advocate was added in order to secure
any interest which the Crown might have. And, in the 18th
century, in 1723, a trial oceurred in the case of Charteris, at
the instance of a private party, for a capital crime, with the con-
course of his Majesty’s Advocate; and the concourse having been
withdrawn immediately before the party was proceeding to trial,
informations were ordered to the Court upon the relevaney of
the charge at the instance of the private prosecutor. In that case,
argument was maintained by the most eminent lawyers then in
Scotland, upon the same ground with the plea stated in Hare’s
information ; yet the Court found the libel relevant. It appears
that the offender in that case had obtained a remission ; but be-
ing called upon by the Court to say whether he founded upon
it, he, at that time, waved the privilege arising in a great degree
from it; and the proof having failed, in consequenece of which
a special verdiet was brought in, the pannel was subjected in
£300 of damages and costs. No doubt is entertained, either
by Burnet or Hume, that the Lord Advocate may be compel-
led to give his concourse, Sir Thomas Hope, who had re-
fused his concourse to an action of reduction-improbation, be-
cause he conceived the interest of the Crown was to suppert
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the deeds attempted to be improved, was obliged by the Court
to give it, although his right to appear for the Crown, u
the other side, was reserved. And in the case of Sir John
Gordon, Maeclaurin, p. 258, it was found, that the Advocate
might refuse his instance ; althongh, as strongly expressed by
Lord Alemore, in that case, if the Advocate had refused to
give his conconrse, he might have been compelled to give it,
for every one is entitled to justice.— Maclaurin, p. 298.

And we have had many instances, even in the most recent
periods, of prosecutions for the highest offences, at the instance
of the private party, with the concourse of the publie prosecu-
tor, and many of the accused persons were not only-convieted,
but executed. In 1803, no less than five persons were tried
for their lives, at the instance of the nearest relations of the
persons killed by the military in a riot at Aberdeen. In that
case, the Lord Advocate refused to prosecute, and no person
could compel him ; but he could not refuse his concourse ; and
Colonel Mackenzie, Captain M‘Donach, and three other
sons, were in this way exposed to the peril of their lives, with-
out a single objection being stated (as Lord Gillies, who was
counsel for one of them, has mentioned) to the relevancy of
the libel. And, besides, every one remembers, that until within
these few years, all the prosecutions for forgery were at the
instance of the banks, with concourse of the publie prosecu-
tor; and in the only ease reported, that of the Royal Bank,
with concourse of his Majesty’s Advocate against Young, that
person was exeeuted.— Meaclaurin, p. 122. 1 eannot conceive,
therefore, how a doubt could be started, that it was the right
of the private prosecutor to prosecute for a eriminal offenece, by
which he had been injured, and that this right exists at this
moment, in the same vigour that it ever did in the law of
Scotland, and ean neither be stifled, controlled, nor affected hy
the right of the public prosecutor, although the most ample
means remain in his power for keeping the faith which, with
the highest diseretion, he may have pledged in favour of any
offender.

This leads me to eonsider the situation of a socius eriminis,
and the nature of the protection which can be afforded him,
either by this Court, or by the Lord Advocate. I differ from
the view which has been taken by my learned brother next
me, (Lord Meadowbank), as to what was formerly the law of
Seotland, and the protection which soeii criminis, when ex-
amined, eould obtain. I ean see no reason to doubt the opi-
nions of Hume, of Burnet, of Mackenzie, and our older law-
yers ; and I must even reject the opinion of Lord Hailes, much
as I respect it, in speaking of Mackenzie being inaccurate or
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ill-founded on this subject.  With great deferenee, Sir Georgt

Muckenzie, who acted for a great length of time as Lord Ad-

vocate, at a period when there was a most lamentable number
of trials, and for the most serious offences, is a hetter authority
:?m this subject than Lord Hailes can be, nearly a century

terwards. 1 cannot conceive that, with regard to the rules
and principles of his own conduet, and the practice of the law
at that period, Sir George Mackenzie is not the most eompe-
tent anthority. Indeed, the admission of a socius, as taken
notice of by Lord Meadowbank, in the atrocious trials referred
to, and which his Lordship himself admits were so very bad,
could hardly be received as any authority. 1 am afraid, that
if' these horrible periods were to be ransacked, there would not
be wanting the most numerous instanees of oppression and in-
Justice, direetly in the face of all law ; and, therefore, T cannot
eoneeive that these cases ean weigh against the united opinions of
all'our writers, aneient and modern, so fully confirmed by the
practice of the Court. I rather agree with Baron Hume in
tracing the change that began to take place in our law, to the
act 21st Geo. II.  Mr Erskine also refers to it; and I really
cannot help thinking, that this statute of itself is a complete
refutation of the theory which my learned brother, (Meadow-
bank), has supported with such ingenuity. In 1748, when
that act passed, eould any person have entertained the notion,
that 1t was competent in Scotland to examine a socius eriminis,
or that he had any indemnity for eriminating himself when he
wis s0 examined, when it required a special statute, first, for
examining him, and, secondly, for preventing his being again
tried for what he had said as a witness 7 No doubt the statute
ig confined to particular offences ; but certainly the Principlﬂs of
it might have applied to all offences; and although it is impossi-
ble to doubt that a general statute should have been obtained,
applying these enactments to all erimes whatever ; yet, as Mr
Hume observes, it may have laid the foundation for a prac-
tice in the Court, consistent with this prineiple. But a sta-
tute passed in 1748, is at this moment in in viridi observan-
tig. No statute passed since the Union can be obsolete ; and
it seems to have been utterly impossible that this Court could
grant any protection beyond the indemnity granted by the
aet. Now, the indemnity granted by the act could only apply
to the case of the witness when examined in a trial ; and it is
impossible to apply it, either to any private agreement, which
may have been entered into hetween the public prosecutor
and the witness, to any thing which may have passed on
a precognition, or to any thing but what had been stated
by him as a witness on that trial. This, I conceive, is the
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highest extent to which the protection by this act could he ex-
tended.  The first case we have is in 1770, that of Jameson,
only 22 years after the passing of the act, in which the notions
of the Court were certainly not very elear or distinet. In
Smith and Brodie’s ease, however, 18 years afterwards, I ad-
mit that the Court did give a much more clear opinion ; and,
although the opinions delivered by the very first Judges in
Scotland, as applicable to the law of Scotland, in 1794, in
Downie’s case, seem to leave great doubt upon the subject ; yet
as 40 years have run from the deeision in Brodie's ease,
which has sinee been confirmed by many others, I am willing
te assume, that by the practice of this Court, a protection has
been held out, that nothing stated by a witness on a trial shall
be held to ineulpate himself, or that he could he tried for the
same offence as to which he had given testimony. But I can-
not conceive that any protection could be held out by the
Court beyond that granted by the statute, or that a court of
law could give a protection beyond what the statute provided,
although, in practice, it might be extended to other erimes
than those contained in the statute. As 40 years have there-
fore elapsed since the trial in the case of Smith and Brodie, in
which a clear opinion was given hy the Court with regard to
this protection, I am willing to hold that, by the practice of the
Court, a complete protection and immunity has been held out
to the wituess against his being tried for whatever he has ut-
tered as a witness criminating himself. Holding this to be
the case, therefore, I conceive that Hare might have a protec-
tion as to the murder of Campbell, he having been a witness a-
gainst Burke and M‘Dougal in their trial for that murder. DBut
my doubt is, how far, by his being examined as a witness on
that trial, he could have any protection in the case of the mur-
der of James Wilson, or in the case of any other trial for mur-
der, in which he was not examined as a witness, and ecould
not have heen examined, no such trial having ever taken place.
It is very true that Burke was aceused, in one indictment, of
three acts of murder; but there was only one of these acts,
that as to the murder of Docherty or Campbell, sent to trial.
The interlocutor of relevancy certainly applied to the whole
indictment ; but the trial was confined entirely to the third
charge, for the murder of Docherty or Campbell. With regard
to the two other charges contained in the indictment, as to the
alleged murders of Wilson and Paterson, it is quite clear that
no trial either did, or could take place, although the Lord
Advocate might, upon that indictment, have afterwards pro-
ceeded to the trial of those other two charges of murder. In-
deed, they seem to have stood precisely in the same situation as
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if there had been separate indictments, upon which an interloeu-
tor of relevaney had been pronounced, and which afterwards
“might be tried or not, as the public proseentor thought fit. As 1
was not present at the trial, it is impossible for me to judge of
the printed accountof it.  One of my brethren, (Meadowbank),
seems to admit that it is pretty correet, while Lord Mac-
kenzie has altered the statement, as represented to have
been made by him, and I have no doubt he has done so most
accurately. But still I must entertain doubts how far this
Court, as a Court of Law, could give any protection to Hare,
as a witness, with regard to those two charges, as to Wilson
and Paterson, or any other cases in which Burke never
was tried. And I conceive, that as it is only by a per-
son heing examined as a witness in a particular trial, that
the Court can extend its pretection to the erime as to
which he has been examined, this cannot be extended to
cases in which he was not examined, and as to which the
Court must be totally ignorant.  With regard to any erimes
not contained in the three acts charged in the indictment, 1
conceive it would be impossible to elaim any proteetion, at
least from this Court, as a Court of law. And upon the same
ground, although this protection extends to the case of Doch-
erty, in which he had been examined, [ cannot conceive how
it can be extended to the other cases as to which he was told
not a question could be put to him, and in consequence of
which he declined to answer every question that was put to
him with. regard to any other murder, and particularly the
murder which had taken place in his own house, in Oectober.
1t is surely not enough that a libel has been executed, con-
taining three charges, and that a person has been cited as a
witness en the indictment, to give any protection as to the
cases which were not tried.  Supposing that the private party
had discovered evidence to aceuse any of the witnesses cited to
prove the indictment as to Wilson or Paterson, of heing art
and part in either of these murders. and who had never been
examined at all as to Docherty, could they have pleaded
the protection of this Court, or an exemption from trial,
because their names had been in the list of witnesses in
the indictment, containing those charges against Burke, but
which had never been tried? Upon the same ground, i
conceive, that although Hare was examined on the trial of
Burke and M‘Dougal, as to the murder of Docherty, he
unquestionably was never examined, nor was one question
put to him, nor eould it have been put to him, with regard
either to Wilson or Paterson, without his being told that he
was not bound to answer it; and he accordingly declined- to
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answer all such questions. As Hare was therefore examined
as a witness with regard to the case of Campbell alone, I do not
see how this could give him any privilege or protection in the
case of Wilson or Paterson, or as to any other offences in which
he was not examined. For if I understand the trial at all, as
it has been printed, it was entirely confined to the murder of
Camphell, and it was not competent to put a question to him
in relation to Wilson or Paterson. And therefore, giving
every possible effect to the statute 21st Geo. II, and te
every thing that has been stated by our institutional writ-
ers, Hume and Burnet, and to the decision in the case of
Smith and Brodie, which has been followed in practice sinee
that time, I can find no authority for this Court extend-
ing its protection beyond the case in which the person plead-
ing it had been examined as a witness Indeed, if the Court
can extend this protection so as to prevent all investigation
whatever by the private party, either in eonsequence of an
agreement with the publie prosecutor, or with regard to other
cases not tried before them, it would confer upon the public
prosecutor, or upen this Court, powers which the Crown, the
great fountain of mercy, does not possess. I have already
stated, that I conceive that the Advoecate is hound to fulfil his
pledge, and preserve his faith, even to the greatest criminal
that ever existed ;—and his Lordship has the most ample means
in his power of doing so, in the most constitutional manner,
by procuring a remission from the Crown, or a pardon, for
which he eannot in vain apply. By acting in this manner, the
rights of all partics might be preserved : for, by a varviety of
statutes, the Crown cannot grant a remission or pardon, with-
out subjecting the party to find caution for the assythment.
These statutes are mentioned by Baron Hume, Vol 1, p.280;
and cases are, unfortunately, found in our books, where the
parties not being able to find caution for the assythment, were
actually executed. This bappened in the case of Dunn, men-
tioned by Hume in a note, Vol. I, p. 280. This tends to shew
the serious nature of assythment, by our law, which is totally
different from the civil claims of reparation, which may be ap-
plied to every case where an injury has been sustained, and
even to the case of a party acquitted of a erime. But assythment
can only be claimed, in the first place, where the pannel is
found guilty of culpable homieide. If he were found guilty of
murder, no assythment can be claimed. And, secondly, it is-due
when the sentence or proceedings are prevented by a remission,
or a pardon.  And assythment cannot be claimed in any other
circumstanees. It is shewn by Maclaurin, p. 59, that a remis-
sion, so late as the year 1717, was held equivalent to an ad-
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mission of the fact, and that the party could not: thereby be
deprived of his assythment. In the ecase of Malloch, whe
was convicted of murder, but was pardoned from some ex

tion taken to the verdict, the Court found the pardon did not
remove the claim for assythment due ex delicto,—Maclaurin,
p- 126. And the civil court, in that case, refused a cessio bo-
morum, as the assythment was a punishment due ex delicto. 1
shall not go over the other cases, so well stated by Lord Gillies,
except to make a single remark on the case of Leithhall. In
that case there had neither been a trial, I‘Emlﬁhlﬂll, nor Imrdurh
But Abernethy of Mayen, the person aceused in this indiet-
ment, had escaped, and sentence of fugitation upon the in-
dictment, for murder, had been pronounced against him. The
question was, whether this fugitation afforded such prima
Jacie evidence of murder, as to warrant assythment against Lord
Fife, the donator of the escheat, or whether it only amounted
to a contempt of the Court? It was there maintained, that
in Campbell’s case, the Court had been almost unanimously of
opinion, that an assythment could not be elaimed, either where
a capital punishment had been inflicted, or where the eriminal
had not been brought to trial. It was ch,ar, that the Court of
Session could not admit a proof of murder, nor had it ever
done so. The Court at first found, by the narrowest major-
ity, that no assythment was due, but afterwards found assyth-
ment due. And Mr Hume, in considering the question of as-
sythment, thinks this a most doubtful authority. And I cer-
tainly entertain the same doubts, as fugitation did not afford
the same evidence of guilt, as either a remission or pardon
necessarily did. Of course, if the Court do alter the She-
riff’s judgment, either they, or the Lord Advocate, by this
means, can deprlve this party, and every private party what-
ever, of assythment. Yet, the ng, as the sole fountain of
mercy, could not, by granung a remission or pardun, exclude
the assythment. So that, in this way, by the stopping of all
procedure, this Court may have the power of placing indivi-
duals in a sitnation which the Crown itself, by a pardon or
remission, could not do. The Lord Advocate may redeem his
pledge by a remission or pardon,—but neither of these could
deprive a private party of those rights of prosecution, which he
unquestionably enjoys. Assythment arises only when a crime
has been committed, and has heen proved or admitted by a
remission or pardon.. But how can this be proved, if all investi-
gation is instantly stopped? No assythment can take place
in the case of Burke. There the vengeance of the law has
had its full effect, and Hare may be protected h:,r the practice
of this Court; but I doubt much how far this Court has any




126

vight to stop the private party in a prosecution in a case in
which Hare has not been examined as a witness.

Lorv Justice-CLErk.—My Lords, We are called upon, on
the present occasion, to decide an important question in the
eriminal law of Scotland, and one that deeply affects the prac-
tice of this Court, in a material dppartment of that law. And
cunm{!{-rmg its nnpﬂrtmmﬂ, both in a gmwml point of view, and
as it regards the interests of the parties, none of us can regret
that we have allowed it to be discussed in the fullest and most
deliberate manner, and with very able assistance from both
sides of the Bar.

We are now to decide, whether the prayer of the bill of ad-
voeation, and suspension and liberation, presented to us in the
name of William - Hare, is a legal and competent ome, and
ought to be granted? He prays for immediate liberation, and
a stay of all farther proceedings in the precognition com-
menced by the respondents against him, as guilty of the mur-
der of James Wilson, their near ]-EIHM‘[HI.I‘I, upon the ground
that, in consequence of the facts set forth in the bill, these re-
spondents are not, by law, entitled to bring him to trial for
that offence.

Ag to the objection that this application is not made in the
proper time, it humbly appears to me, (with my brother on my
right hand) to be ill-founded. Because, if it is not competent
for the respondents to bring the prisoner to trial, it is manifest
that he has a direet interest to insist for immediate liberation
from that legal detention and confinement to which persons ac-
cused of capital erimes, for which they must answer in this
Court, are necessarily subjected, as well as to have the pre-
cognition against him entirely quashed.

In considering this question, it is proper to attend, in the
first place, to the situation in which the prisoner, Hare, ac-
tually stands at the present moment ;—2dly, to the legal con-
sequences that follow from that situation.

Now, as to the fucts upon which he relies,—they are to be
found set forth in the bill of suspension,—in the manly, straight-
forward, and expliet statement contained in the answers of the
Lord Advocate, put in at the desire of the Court, and which,
I agree with all your Lﬂl‘dﬁ]‘ll]lﬂ, do him so much honour,—and
in the actual examination of Hare, as a witness on the trial of
Burke, under the indietment charging him with three acts of
the erime of murder, including that of James Wilson, the indi-
vidual now in question.

From the statement of the Lord Advocate, it is placed be-
yond all doubt, that with a view to the public interest alene,
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he resorted to the course thercin detailed. And considering [
the atrocious, extraordinary, and unexampled nature of the |
crimes to which his attention had been called,—the infinite
importance of avoiding the risk of the escape from punish- i
ment of all who then appeared implicated in these crimes,— f

and the immense advantage of a public example from a con- i
viction,—he did exercise a wise and sound discretion, in hetak- i
ing himself to the evidence of Hare and his wife, and giving Jf

the assurance stated in his answers. |

It, moreover, appears to me, that the propriety and wisdom
of the eonduct of the public prosecutor, in regard to the im-
portant and delicate duty he had to perform, have been most
fully evinced by the result of the trial and conviction of William
Burke. If, instead of following the course he did, he had indicted '
Hare and his wile, along with the other prisoners, for the mur-
der of Docherty, (the public prosecutor having then, according
to his own statement, no suflicient information regarding the !

murders of Wilson and Paterson,) and had failed to obtain a |
verdict, against the certainty of which not being the case, no -
. one will venture to give an opinion,—it may be considered |

what would then have been the feeling of the public in regard
to such a proceeding.

Keeping the above cireumstances in view, and attending

icularly to the nature and structure of the indictment ex-
hibited against Burke and Maedougal, charging the single
erime of murder in the three specific acts against Mary DPater-
. sor, James Wilson, and Mrs Docherty, or Camphell, all
| alleged to be perpetrated in the same way, and with the same
wntent, viz. for the sale of the bodies for dissection, in the list
of witnesses subjoined to which, IHare and his wife were in-
cluded,—the interlocutor of the Court finding the whole in-
dictment relevant to infer the pains of law, but, upon the mo-
tion of the prisoners, allowing the separation of the charges,
and the trial then to proceed as to the murder of Docherty
alone,—the gubsequent direetion, at the desire of the prisoners,
given to Hare, to confine his statement to the case of Docher-
ty,—the examination which he then underwent, both for the
rosecution and the prisoners, is to be carcfully attended to.

To those who heard, or have read an accurate account of
that examination, it must be manifest, that though directed to
speak only to the particular act of the murder of Docherty,
Hare did swear to circumstances that have a most direet ten-
dency, not only to eriminate himself, but to establish a guilty |
connexion with Burke, whose guilt in the murder of Wilson, as (i
laid in Hare’s own house, is specifically charged in the indiet- :
ment. He swears to his having become acquainted with
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Burke about a year ago,—to his being familiar with the term
¢ shot,” and- what it meant, and its having frequently heen
used by Burke,—to the manner in which Docherty’s body was
sold,—and to his having got money, through Burke, for bo-
dies, on other occasions, though they had had no quarrels about
it. It is impossible, therefore, for any man to deny, that
though, in reference to certain questions, he did, under an-
thority of the Court, (which shall be noticed more particularly
hereafter), decline making answers, in the language of his own
information, * Hare did surround himself with dangers from
¢ that examination.’

It remains, then, to be considered, what are the legal conse-
quences of a person in Hare’s situation being so dealt with ;—
Jirst, in regard to the publie prosecutor himself; and, secondly,
in regard to the private parties in this case. :

While it appears to me, that according to the long and es-
tablished usage of the eriminal law of Secotland, ‘it is the
undoubted privilege of his Majesty’s Advoeate, who prose-
cutes for the interests of the whole of the community; to seleet
from: those suspected of erimes, and to use, as witnesses, suech
persons, whose evidence he deems material to the ends of pub-
lie justice, and to assure them, that upon giving evidence, he
will never bring them to trial for their concern in the trams-
actions as to which they are examined,—it is now a fix-
ed principle of law, that the fact of the socius criminis having
been examined, and given evidence, operates an entire immu-
nity from any prosecution or trial on account of that transac-
tion. ;

It is no doubt true, that it appears, that at an early pe-
riod in our law, the objection to the admission of a socius
eriminis to give evidence in a eriminal trial was generally sus-
tained ; though in regard to one species of erime, viz. forgery,
it seems, even according to Mackenzie, and other writers, al-
ways to have heen disregarded. And I see alzo, in a ecivil ease,
in Janoary 1582, that of the Stranger Flemings v. Burgesses
of Edinburgh, that socii eriminis in regard to acts of piracy,
though ohjected to, were received. Other important instanees
of the admission of accomplices, have this EL!}" been pointed
out to your Lordships.

In the progress of society, however, and the increase of
crimes, many of which it became obvious could never be de-
tected without resorting to their evidence, socii criminis came
to be acknowledged as admissible witnesses, in regard to all
crimes. This progress in our law will in no degree appear
surprising, when it is recollected how gradually only the mauny
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objections formerly sustained against witnesses,—f{rom their
sex,—being domestic servants,—and in other situations, as
laid down by Mackenzie, and other early writers,—came to be
disregarded.

In reference, however, to the objection arising from the sap-
posed interest of accomplices to sereen themselves at the expense
of others, and in order to place them in the same attitude as
other witnesses, except as to the credit due to their testimony,
which must always remain for consideration, it came to be a
question, how such objection could be ohviated; and it cer-
tainly appears, that formerly, in some eases at least, this was
accomplished by the grant of an express remission of the erime.
We see, accordingly, in the case of Nicholson of Tillicoultry,
Ath December 1696, that the Lords demurred to the receiving
socii as witnesses, unless the objection were removed by a
remission, as was practised in the ease of Salton’s forfeiture:
And on this seruple the Lord Advocate supermf&d to insist for
some time, according to Lord Fountainhall.

But that the actual grant of remission was not always a-
dopted, even during a great part of the last century, seems
manifest from the case of Young, tried for forgery before the
Court of Session, at the instance of the Royal Bank, with
eoncourse of the Lord Advocate, 3d July 1750, where the
objection to a socius eriminis, (the most dangerous of the
persons concerned in the crime, as noticed by Kilkerran,)
was taken and repelled ; but in order to affect his credit, he was
allowed to be asked by the pannel, whether he had the promise
of @ pardon, to which he deponed in the negative; and there
is no indiecation, from the Report, that a remission had either
then been obtained, or was directed to be procured.

While accomplices must have continued to be received in
other cases, the question of their admissibility was not again
discussed, till the ease of Maedonald and Jameson in 1770,
when ' it does seem, that in answer to the ohjection, it had
not been argued, that by being examined, the accomplice would
be exempted from pmﬂemttmn, but only that he might hope for
Jmpumty.

It is unnecessary to inquire, whether the answer that was thus
made proceeded upon a correct assumption of the usage and
practice of the Court at its date, or not; it only appearing that the
objection was repelled, as the point eame to be solemnly argued
eighteen years thereafter, by the first abilities of the Bar, and
the matter finally set at I‘E‘Et, by the solemn and deliberate
judgment of the Court. This occurred in the noted trial of
Smith and  Brodie, in August 1788. I refer to the edition
-published by Mr Morrison, the agent for Smith, which does

13
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not materially differ from that of Mr Creech; and the trial
itself is referred to by Baron Hume.  In that case, an objec-
tion was taken to the admissibility of Andrew Ainslie, an
avowed accomplice, and whose evidenee, along with that of an-
other person in the same situation, was so decisive of the guilt
of the accused. The objection was farther coupled with the al-
legation, that a bargain was made by the Sheriff with Ainslie,
Lo procure fum his Mn;f sty’s pardon, on condition of his ¢ 'mmsmg
the pannels.  The opinion of the Court was unanimous in repel-
ling the objection,—and so elear was the law held to be, that the
Lord Justice Clerk would hardly say a word upon it ; but, in deli-
vering his opinion, Lord Eskgrove, after adverting to the special
circumstances of the alleged bargain, expresses himself in these
words :—*¢ T am likewise of opinion, that these do not go to his
¢ admissibility : for your Lordships will observe, that Ainslie
¢ cannot pns.e-,lbl y be under any tl-m]}htmn now to accuse the
pannel, in consequence of that bargain. It I understand the
]d“‘, my Lords, the calling any person as a witness on a trial,
¢ s mm]rILte]v departing from any right to indict that person
himself, as being gmlh of the erime concerning which he
18 called as a witness.’
A more solemn -:l.(lllldl("ﬂt ior;, of any point of law, never was
given on any oceasion whatever. It has accordingly been
held to settle the law ever sinee; and has been f{:]lﬂWﬂ{l
1 innumerable instances, in this Court, and on all its eir-
cuits,

The fact is, that it appears from the record, which I have ex-

amined, that seven years prior to its date, in the noted trial of

Dunn :md Kay, before my Lords Justice-Clerk Miller and
Gardenstone, for the robbery of Provest Hutchison of Ay,
Henry Miller, an avowed mmmp]lre, and who had taken an
active part in the erime, was, without objection, examined as a
witness for the Umwn, and gave most im]mrtant -tmtimuny in
the case, which terminated in the capital convietion of the
p;mm,]s,—thmr counsel being a gentleman who was * no granter
¢ of pm]msltmm, inconsistent with the law, and who was
lately a Judge of this Court. There is no trace in the record,
however, of any remission or pardon having been then founded
on, in regard to that accomplice.

But the judgment of the Court, in the case of Smith and
Drodie, is of more importance, from another eireumstance,
which oceurred, in regard to another nlry..etlun taken to the
other accomplice, who was also adduced against the prisoners.
The ohjeection of being an accomplice was not renewed as to
him; but it was specially objected, that John Brown, alias
Moore, had been rendered infamous, by a conviction and sen-
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tence pronounced at the” Old Bailey. That objection was an-
swered, by the production of the King’s pardon jfor that par-
ticular crime, and thereby doing away the infaumy created by
it. The answer was sustained by the Court; and while their
attention was thus called to the effect of the pardon produced,
their opinions in declaring that none, in fact, was necessary, in
regard to the objection to the socius criminis, and that the mere
act of giving evidenee established absolute immunity, must bhe
held to have the most deeisive effeet.

Whatever, therefore, may be the law of England upon this
peint, as it is laid down in Philipps and Russell, and fully ex-
pounded by Lord Mansfield, in the case of Mrs Rudd, which,
however, differs from ours more in_form than in substance, there
certainly can now exist no doubt as to the rule of the Criminal
Law of Scotland. Aeccording to the law of England, where an
accomplice gives evidence, though he is not at the moment as-
sured that he is, eo ipso, sceure from all future trial ; yet he is
held so completely entitled to his pardon, that the Judge will
admit him to bail, and, if it is attempted to try him, will stop
the trial, till he has an opportunity of applying for a pardon.
In our law, on the other hand, it has been fixed by solemn
decision, and impregnable usage, that the act of giving evi-
dence in a criminal trial, does, ipso fucto, seeure the accom-
plice from all prosecation or question for the erime or trans-
action with regard to which he has given evidence.

How the principle came to be adopted and acted on by the
Court, it is supertluous to inguire; but, as noticed by Laron
Hume, it is most likely that it arose from attending to the
enactment of the 21 Geo. 1L chap. 34, sect. 20.—That act for
repression of thefts and depredations of cattle in the High-
lands, provides, That in all trials, therefore, © it shall not be
allowed to be a good ohjection to any witness produced for
proving such libel or indictment, that he was himself parti-
ceps, or socius criminis, nor shall the evidence given by such
witness be made use of against himself, nor shall he be fialle
to be prosecuted for his accession to the offence, which he shall,
as a witness, give evidence that the samme was committed by
the prisoner or pannel, in whose trial he shall be so adduced,
or that such prisoner or punnel was art and part thereof, any
law, custom, or usage to the contrary, notwithstanding.’
Though aware of the succeeding clause which has been ve-
ferred to by Lord Pitmilly ; yet, seeing that such was the de-
clared will of the legislature in reference to the sceurity thus
afforded to accomplices in this particular erime, it was by no
means unkkely that, when it came to be established in prae-
tice, that accomplices were admissible in all erimes whatsoever,
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and the nbjeatinns that were formerly gustained came to be
disregarded, the Court should have been led to apply the same
prim:iplu, by at last declaring, that the fact of giving evidence
in a criminal trial, did of itself afford complete iﬂdﬂﬂﬁﬂy to the
accomplice.

That the authority of the decision in the case of Smith and
Brodie is in no degree weakened by any thing that took place
in the subsequent trial of Downie for High Treason in 1794,
is obvious from attending to the language both of the Bar and
the Bench upon that occasion.

Mr Clerk, counsel for Downie, then maintained, that, ¢ in
¢ the Scots eriminal Courts, when a socius criminis is ad-
¢ duced as a witness for the Crown, he is told by the Judge that
¢ his evidence will not militate against himself : and even, that
“ by giving his evidence, he is secured from any future prose-
¢ eution upon the facts to which it relates,’

The opinions of the Lords Presiflent and Chief Baron, though
nuppns-:-d in the passages referred to in the respondents infor-
mation, to narrow. the privilege of an accomplice, cannot, upon
an attentive consideration of them, lead to any conclusion
which ean detract from the wme;llt of the decision in the case
of Smith and Brodie. These eminent persons, though con-
versant with the duties of publie prosecutor, had not themselves
sat a8 Judges in this Court. It is from those, therefore, that
so sat, and whose minds had constantly been directed to the
subject, that an exposition of the law of Scotland was chiefly
to be expected. Accordingly, Lord Eskgrove, the senior Judge
of this Court, then present, did give an able and luminous opi-
nion upon the point, part of which only is recited by the re-
spondents; but the whole of which it is particularly necessary
to attend to.

His Lordship said,—¢ I think it fit to say a few words on
¢ this subject, as being the senior judge (now present) of the
¢ Court of Justiciary, in which Court I have sat nine years,
¢ and had before attended it ever since I came to the Bar.
I never doubted that the law of Scotland now stands as it
has been explained, both by your Lordship and the Lord
Chief Baron. In this country, and I believe in every coun-
try which has a regular constitution and government, socii
criminis are admissible witnesses in trials for erimes; and,
indeed, in many cases, justice could not be done, nor the
greatest eriminals convicted, without the aid of such evi-
dence; accordingly, very few cases have been tried, at any
¢ time, of a complicated nature, in which many persons have
¢ been concerned, where socii criminis were not examined ;—
¢ but I never knew an attempt made by the prosecutor to bring
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< afterwards to trial for the same crime; any person who had
¢ heen examined as a witness upon that erime, to which he had
¢ been accessary, and who had not refused to give evidence,
¢ but had given evidence. I had eonceived u motion in m
¢ pwn mind, that if such an attempt should be made, the
¢ Jud%an who are to determine upon the law of the land, as it
¢ strikes them, would not suffer a person so circumstanced, to
¢ be subjected to a trial; and, eonsequently, that it is not op-
¢ tional for the public prosecutor to bring him to trial or mot,
¢ for that the Court would interfere and prevent such trial
¢ proceeding, although that case has not yet oceured. [Here
¢ the public prosecutor has thought fit to bring, by sub pena,
¢ to give evidence, a person who, in the language of England,
¢ is an associate in the crime; and if that person should say
¢ nothing after he is sworn, it would not prevent him from be-
¢ ing tried; but his giving evidence is the thing that must
¢ gecure him. I did not, however, conceive, that the question
¢ mow put to Mr Aitcheson could have led to the discussion of
¢ this point, because he formerly gave evidence in a case that
¢ was tried upon a charge for sedition, respecting what is
¢ ealled the British Convention, m consequence of having
¢ been told, that his giving evidence was to secure him
¢ from being tried for any crime, whether under the name of
¢ treason or sedition, arising out of his having been a member
¢ of the British Convention. 1 * I therefore think, there is no
¢ place for the objection in Ais case, and with respect to any
¢ other witnesses who may have been accomplices. 1 am of
¢ the same opinion with your Lerdships: it is not competent
¢ for the prisoner’s counsel to object, although the witness
¢ himself may decline to answer to questions, tending to
¢ criminate himself; but if he chooses to answer, and gives
¢ evidence, I conceive, he will be secure against any future
¢ prosecution. —(State Trials, Vol. XXIV. p. 33).

It cannot fail to be here observed, how important this opi-
nion is in the present question. It lays down in the most un-
qualified terms, that though brought forward as a witness in a
trial for sedition, Aitcheson had an assurance of security against
all trial, either for treason or sedition arising out of the
ceedings of the British convention, as to which he had been
examined; and which proceedings had, in fact, been brought
forward in. Downie's trial for ]'ngh treason. This shows; in
the clearest manner, that the secunty that is afforded to an ac-
complice when giving evidence, is not to be narrowly or judaically
interpreted.  If he fairly and openly answers the questions

* The passage within brackets, was omitted in the quotation of Lord Eskgrove's
speech, given in thie Information for tg Wilsons.—Eb.
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which are put to him,—if he readily discloses his connexion
with the accused, and the transaction that is the subjeet of his
trial,—if no attempt is made to keep back facts strongly mili-
tating against the witness himself,—and if. such matters are
diselosed as strongly bear upon other aets of the same erime, in
avhich the parties have been engaged,—it is manifest, from the
above opinion of my Lord Eskgrove, that the shield of the law
is sufficient to protect such a wiiness effectually ; and that it
is contrary to the plainest maxims of justice and fair dealing, to
allow him to be put into the jeopardy of trial for the concern
he may have had in the transaction as to which he has given
evidence.

That the same views of the law have subsequently been en-
tertained and acted on by the Court, is demonstrated by the
proceedings that took place in the case of Dreghorn, who was
tried for murder in February 1807, I was myself* the counsel
for the prisoner, who took that ohjection, and was at first sue-
cessful in persuading a majority of the Court, to reject a sol-
dier, offered as a witness against the prisoner, upon the ground,
that as he was himselt implicated in the affray out of which
the slanghter in question had originated, and was then in cus-
tody, by military authority, and liable to be tried by a court-
martial, for a military offence, the Court could not proteet him
against the consequences of such prosecution ; and, therefore,
he was inadmissible as a witness, on the score of having a
direet interest to eriminate the prisoner. The like objection
was renewed as (o another witness; but having been fully
debated, the majority of the Court concurred with the then
Lord Justice-Clerk, in finding the objection was ill-founded ;
and deelaring, that the fact of the witness having been examined
on & eriminal trial in this Court, was, of itsell, sufficient to
protect him from any prosecution or lrial, in any couwrt whatso-
every, on account of the transactions as lo which he was evamin-
ed ; and though a protest, somewhat irregularly, was attempted
to be offered in Court, by Lord Catheart, the Commander of
the Forces, it was intimated, that while no such protest would
be received, the warrant of the Court would be effectual for
the entire security of the witness.

When this proceeding is fairly considered, it shews how
strongly established our predecessors considered the protee-
tion of a witness in such a situation to he, and how broad and
extensive in its effects, such proteetion truly is,—as the Court,
in fact, direetly negatived the power of another individual, and
in a different tribunal, to molest by trial the witness who had
heen called on to give evidenee in this Court.

It is unnecessary to notice how innummerable the cases are,
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since we that are now sitting here have enterad on oflice, in
which the law so expounded has been declaved and acted on;
and the most solemmn assuranees given to accomplices, whose evi-
dence went directly to affect the lives of pannels, that by the fact
of their being called into Court, and giving evidence for the
Crown, without any pardon having been produced, or directed,
to be applied for at the recommendation of the Courty they
were for ever exempted from all prosecution, for any eonecern
they may have had in the transactions that were the subject
of investigation; and that the enly risk they could run, was
from their being gnilty of perjury or prevarication.

It is a most important observation, as made by Lord Mae-
kenzie, that though the rule and practice of this Court has
been noforious, no man has ever called on the Legislature to
interfere with them, as differing from the law of England. It
ean never be overlooked, that no instance has been, or can
be pointed out, in which, when answering questions, an. ac-
complice, though not coming up to the full expectation of the
prosecutor, has been committed for the purpose of being him-
self tried; although instances of commitment for perjury or
prevaricatiom, may often have occurred; which could only
have arisen from the universal opinion, #hat the rule of law was
sacred and inviolable.

It must farther be obvious, that this protection would, in
reality, be in a great measure nugatory, were it to be held,
that under an indictment, charging various acts of the same
erime, it would be competent for the publie prosecutor, after
having availed himself of the evidence of an accomplice as to
some of the aects, to stop short in his investigation of others,
and then to turn round and proseente the witness eriminally.
As such a proceeding would be eontrary to the plainest prin-
ciples of fairness and honesty, it would, undoubtedly, if at
tempted by any public prosecutor, be disallowed by the Court,
as directly repugnant to the prineiples of -the law, the witness
having, ‘in no respect, refused to perform, what he had been
assured, wonld secure absolute safety.

There have not, however, been wanting eases, in which, if
it had ever been supposed lmsmhlr- that the publie proseentor,
after calling accomplices as witnesses, was still entitled to pro-
secute them for other acts dnsmg out of the same transaction,
as to which they had net fully given evidenee, it might have
been supposed desirable to resort to such a proceeding. On
the 20th of Mareh 1812, three persons were brought to trial
in this Court, charged in the same indictment with one act of
murder, and ten acts of street vrobbery. In El.llilpﬂll. of the ehar-
ges of robbery, all of which, and particularly the 104, were
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not investigated at the trial, three avowed accomplices were
examined as witnesses. And while they gave most important
evidence, as to the concert and arrangement of those concern-
ed in the transactions of the last night of the year 1811, and the
various assaults and acts of robbery committed upon the publie
streets of this city, in the participation of which they fully ac-
knowledged their shares,—the trial having resulted in the eon-
viction of one of the pannels of the murder, and all the three of
two of the acts of robbery,—no attempt was ever made, nor did it
enterinto theimaginationef the learned person now near me, who
then represented his Majesty’s Advoeate, to turn round upon
those notorious offenders and raise an indictment against them,
either for the charges in that indictment, which were not then
investigated, or for any other of the many acts of erime that
were known to have been committed upon that memorable oc-
easion; and, with regard to which, there was nearly as great
an exeitement in the public mind as on the present occa-
sion. This case, therefore, affords a strong illustration of the
practice that has followed, wherever it has been deemed ne-
cessary, as in the present ease, to resort to the evidenee of ae-
complices for the ends of public justice.

I have entered into the discussion of the state of the law
upon this point, at so much length, for the purpose of shewing
the situation in which a person, such as Hare is, now stands in
relation to the public prosecutor.

It does not appear to me, however, that the protection which
he enjoys from prosecution for any concern he may have had
in any of the murders charged in the indictment raised against
Burke and M:Dougal, either is, or can be, rested merely upon
the compact entered into between him and those acting under
the anthority of his Majesty’s Advocate. It is not the Lord Ad-
vocate who ean be said to exerecise the power of pardon, in such
a case as this, without the accompanying fact of his afterwards
adducing him as a witness. The compact with his Lordship,
and the assuranee the witness received, no douhbt laid the foun-
dation for what was afterwards perfected, by his being brought
forward and examined as a witness in the trial, under the pe-
culiar cirenmstances of an indictment, so knit together, and
special in its nature, as that on which he was summoned to
give evidence. His giving the evidence he did, in the presence
of the Court, completed, in my opinion, his indemnity, and
rendered it impossible for the public prosecutor, (if he could
ever be supposed to be actuated by views and intentions di-
rectly the reverse of those which in reality influenced his eon-
duct), to turn round, after the convietion of Burke, and in-
diet the witness for his coneern in either of the acts, the trial
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of which had only been postponed at the carnest desire of
the prisoners, .

2d, . If.such, then, is the law in regard to his Majesty’s Ad-
vocate, when prosecuting for the benefit of the whole commu-
nity, it remains to be considered, whether the respondents,
the nearest-of-kin of James Wilson, a person charged in the
indictment against Burke to have been murdered by him in
the ‘house of William Hare, ean, notwithstanding the examin-
ation of Hare as a witness, still bring him to trial for the mur-
der of their relation.

Admitting, to the fullest extent, the right of a private party
to prosecute for the murder of his near relation,—a proposi-
tion ‘which cannot seriously be contested, though he must
exercise his right under a variety of trammels from which the
public prosecutor is altogether free,—it appears quite mani-
fest, that if the right now elaimed by the respondents is rested
on the alleged inviolable privilege of private parties to prose-
cute for erimes, independently of all interference or attempt
to compromise their privilege by the public prosecutor, by
whose acts they cannot be affected ;—that this plea must be
equally available to the nearest of kin of Docherty, and who
must also be -entitled to bring Hare to trial for his share in
that foul transaction. If the supposed unqualified right of pri-
vate prosecution, unfettered and unrestrained by any proceed-
ing of the public prosecutor, acting under the eye of this
Court, is the foundation of the claim thus asserted, there is no
possibility of escaping from the conclusion, that the right of
the relations of Docherty is equally undeniable with that of the
respondents,

It seemed, however, to be conceded, upon the part of the se-
nior counsel for the respondents, that the relations of Docherty
could not maintain their right to prosecute Hare for her mur-
der ; but this could proeeed only from the admission, that the
mere fact of his having given evidence for the Crown, had
operated for him an entire exemption from prosecution.

If this then is undoubted law, it follows, necessarily, that
by the public prosecutor having selected the accomplice, and
used his evidence upon the trial, he did thereby negessarily de-
prive private parties of the right, which, but for his proceeding,
they undoubtedly would have had to prosecute,

That this is an unquestionable abridgement of the right of

rivate prosecution, which it is necessary to submit to for the
ends of public justice, is demonstrated, by again reverting to
the special enactment of the statute, 21st Geo. 1L, chap. 34.
That act expressly provided, that no person: giving evidence, in

)
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regard to the crimes therein mentioned, shall be prosecuted for his
accession to the offence, with regard to which he should give evi-
dence. Now, if the possibility of the private party injured be-
ing entitled to prosecute eriminally, notwithstanding the une-
quivocal terms of this enactment, had ever been supposed to
exist, it is utterly impossible to conceive that the Legislature
would have passed such an act, which was to affect the in-
terests of the whole Highland population of Secotland. It
would, in truth, be to suppose that the Legislature had lent
itself to the formation of a snare for entrappimg those who had
come forward in reliance upon its own act. But, on the eon-
traryy as it must be held that the true meaning of the act was
to declare all eriminal prosecution incompetent, it amounts
to a positive declaration of the Legislature, that the right of
]Jriwitﬂ parties must bend to the interests of the public at
il '

They are, however, made to bend, in other respects, to the
same interests, as the public prosecutor has the undoubted
right of restricting any indictment, at any stage of the pro-
ceedings, previous to pronouncing sentence,—a privilege that
has arisen from usage alone. If, again, he has taken the lead,
and raised an indietment, in which he happens to fail from the
most purely accidental mistake or blunder, no subsequent
trial for the same offence or eriminal act, though attempted to
be shaped as a different charge, ean ever be instituted by the
private party. Many other illustrations of this have been
given by Lord Mackenzie, which I shall not repeat. There
are no doubt private interests, in regard to which, it t may
justly be held, that the acts of the publie prosecutor cannnt in-
tcrfure,—surh as claims of assythment, and pt-('umar}r repara-
tion, arising out of eriminal acts. These, it is held by our an-
thorities, an actual pardon or remission cannot cut off; and,
in the case of Linwoods against Graham and others, an action
of that nature, in 1816, was actually raised against a person
who had bheen arqmtt{*d on a charge of culpable homicide, and
its relevaney not disputed. This is laid down by Mr Burnet,
at p. 463, in terms which clearly shew the mrnvmtmn of the
learned author, that any idea of a eriminal prosecution being
competent at the instance of a private party against a socius
eriminis who had given evidence, was altogether out of the
fuestion.

But it has been well observed by my brother on ‘my left
hand, that the relations of ]]‘{r[‘]lt-lly have an equal claim to
.m:-.}ri.hmu:t as those of Wilson ; and yet it is conceded they are
debarred from prosecuting eriminally.

If, then, the prisoner Hare is legally exempted from all
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prosecution at the instance of the public prosecutor, for any
acecession he may have had to the three acts of murder charged
in the indictment against Burke and M‘Dougal, there seems
noe ground in law for maintaining, that he may still be prose-
cuted at the instance of the relations of either of the three
‘parties alleged to have been murdered.

As to the specialty attempted to be founded on, as to his not
having been examined with regard to the aetual murder of
James Wilson, it has already been sufficiently adverted to, in
reference to the supposition of the Lord Advoeate attempting
to prosecute for that offence. The nature of the indictment,—
the interlocutor, finding the whole charge relevant,—and the
almost identity of the modes of slaughter and intent with which
the three acts were perpetrated, and the general nature of
‘Hare’s evidence,—have already been pointed ount, as demon-
strating, that without a total departure from the fairness and
justice that must ever characterize judieial procedure, it is im-
possible to deny that Hare did mix himself up with matter that
had the closest aflinity to the other acts, the trial of which did
not proceed at the time,

It is further to be recollected, that in the list of witnesses
there stand ineluded various persons connected with the death
of Wilson, the diseovery of whom we have the assurance of
the public prosecutor, was made through the information of
Hare alone, who did also make such disclosures as led to the
framing of that, and the other charges in the indictment. It
is utterly impossible, therefore, to view Hare as a person who
had not spoken out, or given any evidence, relative to the crime
for which he is now attempted to be tried. He can, by no
possibility, be replaced in the situation in which he formerly
stood. Things are no longer entire with regard to him, as has
‘been justly said. The public has derived the benefit that was
expected from his evidence, by the convietion and exeeution of
his gnilty assoeiate; and that public faith, that was pledged to
him, in the face of the country, and confirmed by the interven-
tion of the authority of this Court, must be preserved invio-
late.

Such is the deliberateopinion thatI have formed, after the most
eareful and anxious consideration of all that has been urged,
both in speaking and in writing, upon this important question,
and a careful review of the authorities that appeared to bear
upon it. The same opinion I formerly delivered in a most im-
portant stage of the trial of Durke and M‘Dougal, with the
concurrence of my brothers, who were then sitting with me.

I am free, however, to admit, that notwithstanding this
circumstance, it was my bounden duty to reconsider that
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opinion, with all due attention to the able and elaborate argu-
ment that was offered against it by the respondents’ eounsel,
I eannot, however, agree with them, that the opinion to which
they objected, and were well entitled to objeet, was one of an
obiter, or passing nature, and not to be considered of import-
ance, at the stage of the trial when it was pronounced. It
was, upon the contrary, delivered to the Jury, as the opinion
of the Court, upon an ohjection urged in point of law, in the
most earnest manner, by the counsel for the prisoners, and
whieh, if well founded, must have gone to the destruction of
the credit of the accomplices who had given evidence.

There ean be no part of the duty of tlu': Judge who presides
at a criminal trial, more sacred, than that of e\pnumlmg‘ the
law to a Jul‘y, m_teiprﬂwﬂ to such an ﬂl‘qwlmn and it was
necessary, therefore, that the opinion of the Court should be
given in the most unequivocal terms. It was aceordingly
given to the purport and effect that is stated in the printed
trial.

As no man can say what effeet that statement of the
law had upon the minds of the jury,—as it may, in fact, have
led them to give such eredit to Hare and his wife, as actually
brought about their verdict .1;_{'1111&[; Burke,—and cuuhm]u.untl}
that his fate had been decided by it,—I have no hesitation in
declaring, that if 1 had, upon reflection, been convineed that
I had committed an error, and delivered an erroneous opinion
in law to the jury, I should have felt it to be my bounden
duty, without the least regard te popular feeling or elamour,
to have made such a representation to the Seeretary of State,
as might have led 1o an alteration of the sentence of the law
upon Burke. The opinion however, which I did deliver, in
my charge to the jury, so far from being shaken, has been
strengthened and confirmed by all that I have since heard or
read upon the subject.

I shall only add, that if the objection to the eredit of the ac-
complices, upon the ground of their being actually liable to be
tried for the two acts of murder contained in the indictment,
—the trial of which had that day merely been postponed,—had
been taken, as it onght to have been, when Hare and his wife
were offered as witnesses, the point would have been fully
argued, and solemnly determined by the Court.  But as it was
withheld till the addresses to the Jury, every one knows, that it
could no otherwise have been disposed of than by delivering an
opinion upon it to the Jury.

I have but one more word to add, with regard to the sup-
posed inconsistency between the opinions expressed by myself
and my brothers, in regasd to a guestion proposed to be put to
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Hare, and that which I delivered to the Jury. T must heg
leave, however, to say, that when the real res geste arve attend-
ed to, no such inconsistency can be found. 1 find from my
notes, that the argument of the counsel ¢ was raised upon the
¢ question, if Hare cver was concerned in the commission of
¢ other murders?’  Upon the competency of that question the
‘opinions of the Court were delivered ; and these opinions must
necessarily be viewed as having reference to the question ac-
tually proposed, and the injunction which the pannels’ own
counsel had themselves desired should be given to Hare, to
confine himself to the case of Docherty. And I well recolleet
of putting it to the counsel, that the witness must be fairly
dealt with, and of having stated, that if asked in regard to the
cases of Wilson and Paterson, his whole statement must be
given, whatever the consequences might be.

When the examination was resumed, 1 do not find that the
question is put in the precise terms on which it had heen argued ;
and it was only at a later period that Hare was asked, if
there was a murder committed in his house in Oectober last?
But as to which the opinion of the Court was not delivered.

Whatever shade of difference may therefore appear in the
opinions, regarding these questions, and that which was advis-
edly delivered in the charge to the Jury, and I am by no means
surprised it has so struck some of your Lordships, must fairly
‘be aseribed, either to the imperfections of the report of the
trial, or to the eourse of proceeding that was adopted at the
suggestion of the counsel for the prisoners.

I am, upon the whele, of opinion, that the prayer of the
prisoner’s hill ought to be granted ; and that it would be direct-
ly contrary to the established practice of this Court, and the
principles of our law, merely to suspend the proceedings a-
gainst him, in order that a pardon should be obtained for his
concern in the offences charged in the indictment upon which
he was examined as a witness. Such would be the course
adopted by the Judges of England; but respecting, as I do,
that law, and its institutions, I do not, as a Scottish Judge,
feel myself warranted to follow it on the present occasion.

My opinion is, that it would be equally inecompetent to the
first officer of the Crown, as it is to the private parties now
before us, to institute any criminal procedure against Hare,
steeped in guilt although he be, in reference to the facts con-
tained in the indictment against Burke; and I can allow that
opinion, in no degree, to be influenced, civium ardore prava
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The Court pronounced the following judgment :—

The Lord Justice-Clerk, and Lords Commissioners of Jus-
ticiary, having resumed econsideration of the hill of advoeation,
suspension, and liberation, for William Hare, with the Infor-
mations given in for both parties, in obedience to the urder of
Court of the 26th January last, and Answers given in for
His Majesty’s Advoeate, in L'nm]rllanm with said order; Pass
the bill ; advocate the cause ; and in respeet that the rnmp]am-
er, William Hare, cannot he criminally tried for the crime
charged in the warrant of commitment, therefore, suspend
the said warrant, and ordain the Magistrates of Edinburgh,
and keepers of their Tolbooth, to set the said William Hare at
liberty ; and discharge all farther procedure in the precogni-
tion complained of ; and ordain the said precognition, in so far
as it has already been taken, to be delivered up to the Clerk of
this Court, in order to the same being sealed up, to abide the
farther orders of this Court, and decern.

(Signed)  D. BOYLE, L P. D.

_

Immediately after the Court had pronounced the above judg-
ment, finding it incompetent to prosecute Hare eriminally, the
private prosccutors presentedthe following Petitionto the Sheriff,
narrating their intention to prosecute him t'ivlily for an as-
sythment, for the murder of Deft Jamie,—stating he was in me-
ditatione fuge, and eraving his detention in Jail till he found
caution de judicio sisti.

Unto the SHERIFF of the County of Edinburgh, the PE-
TITION of JanEr WiLson, Senior, and Jaxer WiLson,
Junior ;

Humbly sheweth,

Tuar William Hare, presently prisoner in the tolhooth of
Edinburgh, is a native of Ireland, is justly addebted and owing
to the petltmm.,r:-::, in the sum of £500, or such other sum as
shall be modified by the Court of Justiciary, or amy Court
competent, as an assythment due to them by the said William
Hare, for having, the day of Oectober last, or one of the
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days of that month, in conjunction with the late William
Burke, who was execated for the murder of Mary or Marjory
Campbell, committed the erime of murder, upon the body of
their near relative, James Wilson, and that they are informed,
and have reason to believe, that the said William Hare, who
is now in prison, but about to be liberated by warrant of the
Court of Justiciary, is in meditatione fuge, and about to leave
Scotland, for the purpose of returning to his native country,
and of defrauding the said petitioners of their just claim, and
that the petitioners are ready to make oath to such belief,

May it therefore please your Lordship, to take the peti-
tioners’ oath, and upon their deponing to the verity
of the said claim, and to their belief of the said
William Hare's being in meditatione fugee, and fo
sufficient grounds of such belief, to grant warrant
Jor bringing the said William Hare before you for
examination; and thereafter, upon Jhis meditatio
fugm appearing, to grant warrant for imprisoring

him till ke find caution to answer the said claim of

assythment af the instance of the petitioners, de ju-
dieio sisti et judicatum solvi, in any action of assyth-
ment to be brought against kim at the instance of the
petitioners, within siz months from the date of such
caution.

According to justice, &e.

E. D. SANDFORD.

Upon this application the Sheriff pronounced the usual de-
liverance ; and thereafter, Daft Jamie’s mother and sister gave
the following oath of verity :—

At Edinburgh, the 2d day of February 1829,

In presence of Georck Tarr, Esq., Sheriff-substitute of
inburghshire,

Compeared Jaxer WiLsoN senior, and JANET WiLsox junior,
who being solemnly sworn and examined, de]:tune, _'I:Imt what
is set forth in the petition is true: That the said William Hare
is justly addebted, resting, and owing to the deponents, the
sum of £500 sterling, or such other sum as shall be modified
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by the Conrt of Justiciary, or any Court competent, as stated
in the petition: That the deponents are eredibly informed, and
believe in their conscience, that the said Willilam Hare is in
meditatione fuge, and about to leave this kingdom, whereb}r the
deponents will be defrauded of the means of recovering said
sim ;. That the grounds of their belief are, that Hare was born
in Ireland: That a short time ago he was imprisoned for exam-
ination, preparatory to a trial upon a charge of murdering
James Wilson, of which they have no doubt he was guilty :
That owing to certain ecircumstances, he has not been brought
to trial for that offence, and there is reason to believe that le
will speedily be liberated from custody ; and owing to the pre-

vailing belief of his guilt, and the popular indignation which
has in consequence been raised against ]um, it is :mplmmhh,
that he can, with safety to his life, remain in Secotland, parti-
cularly as he has been suspected to be guilty of other murders ;
and, therefore, they have no doubt, that as soon as he shall hc,
liberated from custody, which thc}r helieve will be this even-
ing, he will use utmost and immediate exertions to escape from
Scotland to Ireland. All which they depone to he truth, as
they shall answer to God. And the said Janet Wilson, senior,
depones that she cannot write.

[Signml}_ .:}!:NTEII;T‘FILSGN.

Thereafter, the following procedure took place :—

Ldinburgh, 2d February 1829.

Compeared Wirriam Harg, at present in eustody, who be-
g examined and interrogated, Whether he was concerned in
killing James Wilson, otherwise called ¢ Daft Jamie 7 declares,
That he will ray nothing about it, Interrogated, Where he was
born ? declares, That he will have nothing to say more about
it. Interrogated, If he has any trade in Edinburgh? He re-
mained silent. And being interrogated, Where he would go if
he were to get out of Jail now? He remained silent. And
being interrogated, If he is afraid that the mob would kill him
if he got out? He remained silent. And being interrogated, If
he means to go to his native country, understanding it to be
Ireland? He remained silent. Interrogated, If he has any
prospect of employment in Secotland, or what he would do if
he remained in Scotland, and if he has any property? He re-
mained silent. And being interrogated, Whether he can write ?
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declares, That he cannot.  And the declaration being read over
to him, and he being interrogated, Whether it is correctly taken
down ? He remained silent.

(Signed) G. Tarr.

Geonce Mu~Ro, for the petitioners, now moved the She-
riff, in respect of their oaths, and of the examination of the

debtor, that his Lordship would be pleased to grant warrant of

commitment, until caution was found, as prayed for in the

tition. It was expressly set furth, that a debt was owing,—
that the debtor was a foreigner, as well as a murderer, at least
he <iwas accused of the erime of murder,—and that he was
about to fly from this country, in order to defraud the peti-

tioners of their debt, or claim of assythment. The truth of

the facts set furth in the petition were expressly sworn to hy
the petitioners: And farther, that they believe it the defender
is liberated, (and there is no warrant against him,) that he
will use his utmost and immediate exertions to escape from
Scotland to Ireland. He also submitted to the Sheriff, that
this is a very peculiar case, and did not, and ecould not, ad-
mit of distinet and specific proof of intention to {ly; hut the
examination of the debtor himself was also of a peculiar na-
ture, and, he submitted, was quite conelusive that this party,
by his silence and unaceountable conduet, clearly shewed that
he was a dishonest debtor. He would not even acknowledge
his birth place, his prospects, or his intentions, far less whe-
ther he had any property. On these grounds, it was submit-
ted that the Sheriff would grant warrant of commitment, de
judicio sisti, if not, judicatum solvi. If it should have any
weight with the Sheriff, that it was not proved that this party
was a foreigner, proof of that fact was now offered; and he
further offered to prove, that this person not only admitted
that he was going to Ireland, but that he actually admitted
that he killed Daft Jamie.
(Signed) Geo. Muwro.
G. Tarr.

The Sheriff allows to the petitioners a proof of all facts and
circumstances, tending to shew that William Hare is in medi-
tatione fuge from Scotland, and to the said defender a con-
junet probation; and to both parties a diligence against wit-

nesses ; and appoints the proof to proeeed forthwith.
(Signed) G. Tarr.

Compeared WrLLiasr Linpsay, at present a prisoner in the
tolbooth of Edinburgh for trial, who being sclemnly sworn,

T
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purged of malice, partial counsel, and interrogated, depones,

That he has known the defender Hare for two months back;
and depones, That Hare told the deponent that he was by
trade a labourer, and sold swine and herrings; and he did not
say that he dealt in any thing else. Depones, That Hare told
the deponent, that he was a native of Ireland, and said he had
heen several years in Scotland, and Hare said he was here two
or three years before the King came: That he said two or
three days ago, that he expected to he liberated, if the case was
settled to-day, and he said that he would leave this and go
home to Ireland immediately. All which he depones to he
truth, as he shall answer to God.
(Signed) Wirtriam Lixpsay.
G. Tarr.

Compeared Joux Fisuer, head turnkey, Calton Jail, wlo
being solemnly sworn, uf antea, and examined, depones, That
Hare told the deponent that he was born in Ireland ; and sinee
the trial of Burke, he has said to the deponent, that he would
go back to Ireland, on his liberation. All which he depones
to he truth, as he shall answer to God.

(Signed) Joun Fisuen.
G. Tarr.

And it being stated to the defender, that if he intend-
ed to remain in Scotland, any witnesses whom he might
wish to adduce to prove that fact might now be examined, he
stated that he had no money, and he must go somewhere to
get work: That he had now no domicile in this part of the
country, and could not remain in Edinburgh: That he did
not say positively that he would go to Ireland, but that he
might go to Ireland; and he states that he does not know
whether he will remain in Scotland, or whether he will go to
Ireland or England in quest of employment, and therefore, he
has no witnesses to prove that he intends to remain in Scot-
land, and he states that he cannot write.

(Signed) (z. Tarr.

Ldinburgh, 2d Felruary, 1829.

The Sheriff-substitute having resumed consideration of the
petition, with the oaths of the petitioners, defender’s declara-
tion, proof adduced on the part of the petitioners, and whole
procedure ; Grants warrant to officers of Court to apprehend
the therein-designed William Hare, and incarcerate him in the
tolbooth of Edinburgh, the keepers whereof are hereby ordered




to receive him, and detain him, aye and until he finds sufficient
caution, acted in the Sheriff-court hooks of Edinburgh, judicio
sisti, in any action to be brought within six months from this
date against the defender, in any competent court, for payment
of the sum mentioned in the petition.

(Signed) (Gi. Tarr.
The above warrant was afterwards withdrawn, and Hare

was set at liberty on Thursday evening, the 5th February
1829, and he immediately fled to England.




]
|
a
L
. &
i
.
s
]
.
.
|
o
]
'
o |
L
i
-
i i
-
'




APPENDIX

TO THE

TRIAL

OF

WILLIAM BURKE AND HELEN M:DOUGA L,
24¢h December II];_J&

Twur Publishers of the genuine edition of the Trial of Burke
and M:Dovcar having thought that a selection of the princi-
pal and most authentic accounts relative to the late West
Porr Murbpers, and of the best commentaries upon these atro-
cious transactions, as they appeared in the public journals, would
form a very interesting ArrENDpIX to that Trial, and the subse-
quent proceedings against Hare,—the following most prominent
circumstances and remarks have therefore been thrown together,
in the hope that they will be found to contain (though in some
instances possessing considerable similarity in detail) the leading
features of this most extraordinary case. It may be observed,
that no notice is taken of the subject anterior to the Trial.

1. As the intense excitement produced by the disclosures made in
the course of the late trial has in no degree subsided, and as the
public must be desirous to learn every thing that can be gleaned re-
~ specting the West Port tragedies, or the actors in these horrid scenes,

we throw tugel;]:er a few purl;i(:ulurs which we have collected, and which,
at the present moment, can scarcely fail, we should think, to prove
interesting to our readers. The following is an authentic narrative of
thj circumstances attending the apprehension of Burke and his infer-

i ga."g.
On Friday the 31st of October, a little elderly woman was seen
begging about the West Port: she entered the shop of Mr. Rymer,
‘near to Burke's house, to ask charity, while Burke was there pur-
-chasing whisky. He seems to have immediately fixed upon her as a
fit subject for his atrocious purposes, and endeavoured to decoy her
[
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into his power. He asked her name, and what part of Ireland she
came from ; and upon receiving her answers, replied that he was from
the same place, and that she must be a relation of his mother, whose
name was Docherty. He then promised to give her breakfast; and
they left the shop tozether, and were seen to enter Burke's house.
She was afterwards seen in the house at different times during the
day ; and two lodgers, Gray and his wife, were sent to Hare's house,
to make room for her, under the pretence that she was a friend newly
come from Ireland. They were afterwards seen making merry, drink-
ing and dancing in company with Hare and his wife, first in the house
of Ann Connaway, and afterwards in Burke’s. During the night, a
great noise of quarrelling and eries of murder - were heard in Burke’s
house ; but the neighbours, knowing that two men and three women
were in the house, and having frequently heard similar uproars, did
not think much of it, nor interfere. One of them, however, had the
curiosity to look through the key-hole, when he observed Helen Mac-
Dougal Imll.ling a bottle to the mouth of the woman Campbell, and
pouring whisky into her mouth. Then all was quiet for a little.
Shortly after this, however, the noise recommenced, and was again
succeeded by silence. At this time, that is between eleven and twelve
o'clock, the horrid deed was perpetrated.

In the morning, M‘Dougal, who passed for Burke’s wife, accounted
for the absence of Campbell, or ““ the little woman,” as they ealled
her, as well as for the noise, by saying that the latter had, during the
night, made too free with her husband, Burke, and that she had
kicked her out of the house: and this seems to have allayed any sus-
picions. In the morning, the lodgers, Gray and his wife, returned to
Burke's; but upon Mrs. Gray attempting to search about the bed,
and the straw under it, for some articles she had left, she was ordered
by Burke, with an cath, ““ to keep out from them.” Burke after-
wards left the house, desiring Broggan, a carter, who was there, to sit
on a chair close to the straw, and not to stir from that position until
he returned. Broggan, however, followed him in a short time ; and
M‘Dougal, who appeared to be in liquor, started up from the bed ask-
ing for her hushand, and afterwards quitted. the house, leaving Gray
and his wife sitting in it. Mrs. Gray then commenced searching for
her child’s stoekings and cleaning the house ; and from the suspicions
which had been excited by Burke's conduct, she examined the straw,
and found the murdered body, which her husband pulled ont, and
which they immediately recognised to be that of the woman Campbell.
On going up the stair, they were met by M‘Dougal, whom Gray in-

formed of the body being” found. M‘Dougal, however, affected to
pass it off as if the woman had died in consequence of a drunken
frolic, and attempted to bribe them into silence by offering them
“money. She invited Gray and his wife to take a dram in a
neighbouring public-honse, where she, along with Hare’s wife,
hurriedly left them ; and upon their return to Burke’s, in two or
“three minutes afterwards, they called the people next door to come
in, as they wished to shew them something ; but upon examination
the body was gone. They immediately lodged information at the police
office, and a party of policemen were sent ; but notwithstanding the
most diligent search that could be made, the body could not be found,
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nor the parties  implicated. At this time a servant girl, who lived
npgmite, informed them that she had seen Burke andg11ﬁ5 wife, Hare
and his wife, and the porter M*Culloch, going up the stair, the
carrying a tea-box with the top stutfed with straw ; and that she had
laid her hand upon it and found it soft. Upon the return of the
policemen, some time afterwards, Burke came in, it is supposed, to
get some things previous to escaping. IHe was pointed out by Gray,
and immediately seized. He seemed to wish to laugh it off, under
the pretence that it was the lodgers who wished to do him an ill turn,
saying that he defied nll Scotland to charge him with any thing
wrong. Mrs. Burke then came in, bawling out that she heard the
police were after her husband about the old woman, but that it was
all a drunken spree, and used a great many capers and dry laughs.
She was also immediately taken into custody, and both were conveyed
to the police-office.

There were still no tidings of the body, when it was suggested that
the dissecting-rooms should be searched ; and Lieutenant Paterson
and Serjeant-major Fisher went on Sunday morning for that purpose.
They were informed: by Paterson, Dr. Knox’s man, that only one
body, which was shewn them, had been received, Imt from their not
having seen Campbell, they could not identify it. Gray and his wife
were sent for, who soon recognised it ; and after procuring a warrant,
it was conveyed to the police-office.

Early on Sabbath morning, instructions were received to apprehend
Hare and his wife, and a party proceeded to his house about eight
o'clock, and were informed that they were both in the house, and in
bed. Upon informing him that Captain Stewart wished to speak with
him upon the subject of the body that had been found in Burke’s,
Mrs. Hare, laughing, said, that the captain and the police had
surely very little to do now to look after a drunken spree like this,
repeatedly jeering and laughing. Hare then said to her, that he was
at Burke’s and bad a dram or two, and likely they might be attachin
some blame to them, but he did not care for Captain Stewart, an
they had better rise and see what they had to say. They were both
conveyed to the y slice-office, and immediately lodged in separate cells.

9. We observe it stated, that Hare has, since the trial, made im-
at disclosures, in which he confesses having been concerned in no

ess than twelve different acts of murder, in some of which he was the
principal, in others an accessary ; and that he knew of another, though
Ee was not in any way a party to the commission of it. We see no
reason to question the correctness of this statement. The wretch is
evidently disposed to be communicative, and, had he been permitted,
we have little doubt that he would have revealed as much in the wit-
ness-box. But the public may expect still more astounding dis-
closures. We have learned from good authority, that Burke admits
‘having sold in all (we shall not say to whom) from thirty to thirty-
five uninterred bodies during the last two years, IHis counsel, indeed,
assumed, in the course of the very able pleadings for the defence, that
e was by trade a resurrectionist, a body-snatcher, one whose pro-
fession it was to furnish amafericl for the dissecting-room ; and
arguing upon this assumption, they contended that the ordinary pre-
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sumption 'arisin%]fmm the fant of a dead bndy, with marks of violence
upon it, having heen found in the possession of the pannel Burke,
could have no place in the case of an individual who pursued this dis-
gusting traffic, and whose business it was to deal in dead bodies.
But, as we stated on a former oceasion, when the fact of these horrid
atrocities having been committed first transpired, Burke was nol a
resurrectionist ; and our reason for then hazarding this assertion was,
that he was utterly unknown, either by appearance or name, to any
of those who pursue this trade in what may now be called the regular
and legitimale way, viz. by disinterment alome,—and that he could
not, hjr possibility, have -:-:arrled on such a traffic without being known
to the other members of this infamous eraft. They are all leagued
together ; they all know one another ; and they suffer no interloper to
interfere with their business, or to pursue it exclusively on his own
account.—The cirenmstance of Burke's being unknown to them, there-
fore (which we learned from undoubted authority), we considered as
almost decisive of the mode in which ke had been accustomed to
obtain or to make subjects ; and, accordingly, the wretch has now
admitted that he was mof a resurrectionist—that neither Hare nor
himself were ever by the side of a grave in a churchyard for the
purpose of plulldermg it—and that the bodies they disposed of were
bodies which had never been inierred. 1f it be true then, as Burke
now states, that in the course of the last two years, he sold to one
individual from thirty to forty uninterred bodies, the conclusion
is inevitable, that he and his associates must have committed
as many murders!!! Nor are there wanting other eircumstan-
ces tending to corroborate this terrific suspicion, to give it no
stronger epithet. It has been remarked that numbers of the
unfortunate females upon the town have lately disappeared, no
one knew how. Natural deaths have become rarer among that
class; and for some time past the interment of one of them has
scarcely been heard of. Abandoned by the relatives and friends
whom they dishonoured, and excluded from all notice or regard by
the virtuous part of society, there was none to care for, and none to

inquire what had become of them. Connecting«his circumstance

with the exuviae found in the den of murder occupied by Burke, we
confess our conviction has been strengthened that the greater number
of his victims were selected from this unfortunate and degraded class.
The girI Paterson or Mitchell was one of them, but not the :ml]r one ;
and she was murdered in the house of his brother, Constantine Burke.
In Burke’s own house, however, there are still appearances visible,
which must impress every one with a persuasion that others besides
Docherty have been sacrificed under the same roof. Bloody straw in
a corner, a heap of bloody clothes on the floor, and a pile of old boots
and shoes, amounting to several dozens (for which the miscreant’s
pretended trade of a shoemaker can never account), seem to us strong
indications that the den of the monster, now so justly condemned to
die, has been the seene of manifold murders. Many persons have been to
see this horrid place, and all have left it impressed with the same con-
viction. An eminent literary character, who also visited it, admits we
understand, that even his imagination, with all its vichness, fertility,
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and power, conld have ponrtrayed nothing at all equal to the dreadful
realities of Burke's residence. The robbers’ eave in Count Fathom,
Joses all character for the horrible compured with it. i
- The conclusion to which all these eircumstances lead is as obvious
us it is appalling ; and to strengthen it, we shall here introduce a
statement which we lately received from a medical friend, and which
may be relied on. About six months ago, the body of a female was
offered for sale by some miscreants, probably of Burke's gang, to the
assistant of a most respectable teacher of anatomy here. The ruffians
offering it for sale were not known to him, and were no resurrection-
men ; but as a subject was required, he said he would take it, if it
suited him when he examined it, and asked when they could fetch the
body. They replied that they had it now, and that they would bring
it to the dissecting-room in the evening, between nine and ten o'clock.
At the appointed hour, accordingly, they made their appearance, ac-
companied by a porter, with the body in a sack. Tt was taken in, of
course, and turned out of the sack, when it proved to be the body of
a female, as had been stated by the ruthans—a woman of the;town in
her clothes, and with her shoes and stockings on. The assistant was
startled, and proceeded at once to examine the body, when he found
an enormous fracture in the back part of the head, and a large portion
of the skull driven in, as if by a blow from the blunt part of a hatchet,
'or some such weapon. On making this discovery, he instantly ex-
claimed, “ You d d villains, where, and how did you get this
body 2  To which one replied, with great apparent sang froid, that
it was the body of 8 ——— who * had been popped in a row (mur-
dered in a brawl) in Halkerston’s Wynd,” and that if he did not
choose to take it, another would. The assistant then proposed to them
to wait till he sent for his principal, his intention being to have them
detained ; but not relishing this proposal, the ruffians, three in num-
ber, besides the porter, immediately withdrew with their horrid cargo,
and, doubtless, soon found a less H{:TIIPIIIHIIH purchaser. Such is the
statement that has been made to us, accompained, at the same time,
avith an assurance that occurrences of this uature are, or at least have
been, by no means rare.

Now, we ask, do not facts like these call loudly for investigation ?
We are satisfied that the public do not yet know a tithe of the truth,
and that there are still hid. more horrid things (if, indeed, that be
pussible) than those which have been revealed. An investigation of
the most searching kind is due alike to the publie, and to the teachers
of anatomy themselves, many of whom sre suffering most unjustly
from the odium which the late disclosures are ealeulated to throw on
the necessary and indispensable science which it is their business to
teach, and which we know they have taught in a manner which, if
known, would prove equally creditable to themselves and satisfactory
to the country. All the anatomical teachers, therefore, and others
who use cadavera for their classes, both within and without the Uni-
versity, ought to be examined as to the manner in which they are
acenstomed to receive their subjects. And, in partieular, the students
and assistants (during the last two sessions )of one gentleman whose name
has unfortunately been too much mixed up with the late procecdings,
vught to undergo an examinstivn as to the quarter whence bodies were
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procured—the state in which they were received—the manner in which
they were dissected, &e. This we think indispensably necessary for
the vindieation of the teachers of anatomy themselves, as well as for
allaying the excitement which at present exists in the public mind.
Several of these gentlemen, we know, have acted with the most con-
gistent and anxious scrupulosity in regard to the reception of subjects,
and have admitted none into their rooms without a thorough know-
ledge of the mode in which they were procured, without being pers
fectly certain that they were disinterred bodies, which had died a
natural death. Dut the public ean have no authentic and satisfactory
knowledge of this without a full and complete investigation ; they can
have no guarantee that every anatomical teacher in Edinburgh has
not a Burke in his pay at this moment. The present impression on
the minds of the people is, that one gentleman stands in the same re-
lation to Burke that the murderers of Banquo did to Macbeth. This
impression, we believe and trust, is ill founded ; but the fact of its
existence, which cannot be disputed, should induce him to demand an
inquiry ; and the other teachers ought also to demand it, in order to
vindicate their reputation from the foul suspicions which attach to it
in the popular mind. For the honour of a most respectable profession,
fur the public safety, for the character of the country, for the credit
of its laws, and for the sake of humanity itself, the Public Prosecutor
ought to interpose, and have this matter probed and sifted to the very
bottom. It is mot enough that one, or perhaps two, of the guilty in-
struments in this traffic of murder are brought to condign punishment ;
it is not enough that a portion of the horrid reality has been diselosed,
or that the ministering demons in the work of carnage are detected
and known ; the public has a right to know the whole extent of the
system, and all who have in any way been concerned in it; they
have a rizht to know who are guilty, and who are innocent ; and it is
due to an honourable and useful profession that the latter should
be completely vindicated from the foul and intolerable suspicions
which have unjustly attached to them, and which are ealeulated to do
equal injury to their reputation, their usefulness, and patrimonial in=
terests.

3. In the Sun newspaper of Thursday last, there are some observa-

tions on the West Port tragedies, to which we think it necessary to
direct the attention of our readers. From the date of them, it is of

eourse evident that the London seribe, when he penned the remarks

on which we are about to animadvert, could have known nothing
further of the subjeet on which he writes than was to be glexned from
sundry paragraphs that from time to time appeared in the Edinburgh
mewspapers,—that is, in truth, nothing at all.  But although he musi
have been in total ignorance of the facts, he is not the less positive
that he knows all about the matter ; and, accordingly, he favours us
with some specimens of his ignorance, presumption, and talent for
abuse, which cannot fail to amuse owr readers.

“ The Scotch character (quoth the Luminary) is amusingly developed

in the comments made by the different Edinburgh and Glasgow ;Jupers 3

on the subject of the late West Port murders. Each journal scems

e e

la think its own honour implicated in the business, and hastens to prove,



Er%a )

first, that Burke and his wife are both Irish ; and, secondly, that the
idea of cutting people’s throats for the sake of selling their bodies to
anatomists, is far too original for the inferior conceptions of Scotch-
men.”

“ The Scotch character is” much more “ amusingly developed ”
in this paragraph than in any of the comments made by the Edinburgh
or Glasgow papers ; for it bears to be an editorial lucubration, and
as such must proceed from an exported Invernessian, who seems to
be ashamed of his country, very probably because his eountry had some
reason to be ashamed of him. It is false, however, that any Edinburgh
journal ever dreamt * of its own honour being implicated in the
business, ”* or ““ hastened to prove that Burke and his wife (concubine)
are both Irish.” OQur contemporaries, like ourselves, stated such facts
as came to their knowledge, without ever imagining the nonsense
which this blockhead thinks proper to ascribe to them ; in fict, they
appeared much more anxious to express their horror of the crime than
to “ prove, " as the Solar scribe has it, what country was entitled to
elaim the “ honour” of having given birth to the eriminals. But it
seems our brethern and ourselves also “ hastened to prove that the
idea of cutting people’s throats for the sake of selling their bodies to
anatomists, is far {oo original for the inferior conceptions of Scotch-
men.” We know of nothing, however, which we should not consider
¢ too original for the inferior conceptions " of one Scotsman, whom we
need not mame, and whose talent for misrepresentation seems to be
nearly on a level with the shallow petulance and presumption under
the cloak of which he tries to hide his ignorance. This, however, is
not the best of it.

.~ * Further than his name (continues the Solar gentleman) there is
mothing to prove that Burke is an Irishman.”

- Indeed ! Why, man, Burke himself has confessed it in his declara-
tion, read at his trial ; and if the murderer had been silent on the
peint, his brogue would as certainly and inevitably have betrayed his
country, as your Invernessian nasal drawl, with a little touch of the
genuine Celtic accent engrafted thereupon, would have betrayed your
northern origin and your Celtic descent. Burke is an Irishman, and
so is Hare, and so1s Hare's wife; and so is the woman M‘Dougal,
Burke's concubine, though her name would indicate that some of her
‘ancestors might have been Highland cousins to some of your own—a
relationship which your “ amiable bashfulness” will not, we trust,
# prevent you from publicly claiming.” : _

E: proceeds—** With respect to the inferior conceptions of the
-Modern Athenians, what, let us ask, ean equal the ingenuity of Lord
Lauderdale’s famous torture boot ?* Nothing, certainly, except it be
the “ ingenuity” of such a driveller as this, who fn]lm'{:ll lflmt there is
any thing at all ingenious in putting a human leg in an iron hoop or
ring, and driving in a wedge between them. A more brutal dsr:ur?e,
«or one betraying less of * ingenuity ” was never fallen upon to inflict
torture on a fellow creature. It might even have been invented by
the blockhead who here calumniates his country ; it is not below even
Jis * inferior conceptions ;' we consider the deviceona level with
his capacity : and, we believe, it was generally from among his country-
‘men tﬁfl persons were sought for, and found to enact the part of exe-
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cutioners in putting the heroic martyrs of the Covenant to this s[mgrg
of torture.  The fullowing is his coneluding touch :—

“ The West Port murder, judging {'rum internal evidence, is dc—-
t‘.‘ff.lﬂf{!; of Scotch {.rr:'g;rt. There is a cool, H]Lthﬂdlml business-like
air about it, a scientiiic taet in the ¢L51H.'l:!§}ti{lu, and a practised easp
in the execution, which wo IrRisuman could ever yel allain ! An Irigh
murder is hasty, sudden, and impetuous—an English one, phleé_mutml,
cunning, 111.(-rr.c11.tr1r—1mt it hes been reserved for the Seoteh, in this
last t::m-qmilul atrocity, to blend the qualities of both English and
Irish "utlt, wilh a scientific effrontery peculiarly and pu’-mnmemly
their own.”

With an “ effrontery’ * which is very far indeed from being Sﬂlﬂﬂr
tific,” but which is nevertheless * peculiarly and eminently his own,?
it has been reserved for this blundering renegade to pronounce a series
of murders, devised and perpetr: ated by Irishmen ﬂ.lnur..“ “ decidedly
of Seotch origin ;" to tatk of the * internal Lmﬂ'euge of & murder,
while he is in ignorance of every thing concerning it, except the mere
fact of its having been committed ; to pander to the preju!lictﬁ of the
very lowest class of Englishmen by pouring eut abuse upon Scotlandg
and to compromise the solid interests of his constituents, the highly
respectable proprietors of the Sun, by venting libellous scurriliti
against the country which had the misfortune to give him birth, tﬁ
where that journal has hitherto been received with a degree of favour
to which, not the talents of its editor certainly, but the activity of
its reporters seemed to entitie it.  But let that person look to himself,
We know it is always renegade Scotsmen who are loudest and fiercest
in abusing their country. Dr. John Macculloch is one of that classy
and he Im,s accordingly been served out “in some measure proportioned
to his deserts. If the editor of the Swn, therefore, has a mind to
indulge farthér in such disgraceful scurrilities, he had as well aceustom
himself pauflatim et gradatim to stand a pretty vigorous application
of the scourge.

i *I

4. In the report of the Lord Justice-Clerk’s charge to the Jury, in
Burke’s ease, his Lordship is represented as having stated something
to the following effect: *° They (the Jury) had been told of the
Hares being concerned in other murders. With what murders they
might be chargeable, he did not know ; but to a certainty, they. could,

-

L

not be likelled on either of the charges contained in the libel now,

under trial, and which had not been sent to the Jurv. There must,
have been some mistake here. Indeed, the passage is inconsistent with,
itself ; for there could be no libel under trial,” which had, nevers.
theless, fiot beén sent to the Jury. As his L:}rﬂship, however, has
been understood to have said that the protection of the Court extends
ed to all the three charges of murder contained in the indictment °
against Burke and 1‘IJ'I.?-'-:M.:":ul and that the Hares could not be chals
lenged for the murders of “Paterson and Daft Jamie, any more than
for the murder of Docherty, upon which alone Burke was tried, we.
shall take the liberty to throw together a few observations on this
point, which is vne of great interest and importance at the presmi
moment.

Every one can easily imagine the objections that lie to the ndnuﬁl-
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bility of an accomplice as o witness against those with whom he has
been concerned in the commission of a crime. With the Judges of
former times, according to Sir George Mackenzie, these considerations
had been of suflicient weight to determine them against receiving a
socties crimints, except in the trial of such erimes as must have other-
wise ed unpunished. If this rule ever obtained, however, it was
soon infringed upon; and in process of time, the socius came to be
admitted wherever there was a penuria festinm. But it was only at
a comparatively recent period that the nature of the protection afford-
ed him was clearly defined. Before that time, he was in a great mea-
sure, if not altogether, at the merey of the prosecutor ; and eonse-
quently his evidence was liable to be influenced by what he knew was
expected of him, and by his del;(endence on the prosecutor alone for
an immunity from trial. The risk of this bias, however, is obviated ;
if it shall be held, which is now the established opinion, and was de-
livered for law from the Bench in the noted case of Smith and Brodie,
“ that by the very act of calling a socius as a witness, the prosecutor
discharges all title to molest him for the future, wilh relation to the
maiier libelled.”—Hume 11. 354.
- But to understand this authority properly, we must recur to the
inciple upon which the decision in question was founded. No witness
15 bound to answer a question tending to criminate himself, and when-
ever such a question is put, the Court will tell him so. But a socius
eannot answer a question which might not have this tendency, were he
unprotected ; and hence, from the necessity of the case, protection is
afforded him. This protection, however, ean only apply to the evidence
he actually gives, and the self-criminatory disclosures therein contained.
Till he gfﬁ evidence there is no protection, and that protection is
measured by the nature of his evidence. But he neither has nor can
have any immunity or protection from trial for crimes in regard to
which he was not called to speak at all.
- Now, this is exactly the situation in which the Hares now stand.
The Public Prosecutor has discharged all title to molest them in
regard to the murder of Docherty, the only part of the libel against
Burke which went to trial, becanse they gave evidence and criminated
themselves in regard to that crime ; but he has not discharged this
title to pursue them for the murder of Paterson or Daft Jamie ; and,
aecordingly, when Mr. Cockburn proposed to interrogate Hare in his
cross-examination, concerning his connexion with the latter crime,
the Court interposed, by telling the witness that he was entitled to
decline answering such a question as tending to criminate himself,
and as beyond the reach of the protection afforded him for his evidence
in the case of Docherty. It was expressly stated from the Beneh,
that his answering the question put by Mr. Cockburn would implicate
himself in the crime. And how else could he have been entitled to
decline answering it? Asa prutn:cted sociug, he was bound to answer
every question that should be asked him within the compass of that
rotection ; and if it had extended to and included the murder of
Enmie, which was included in the same charge, the obligation to
answer would of course have been co-extensive with the protection.
“ The matter libelled ” spoken of by Mr. Hume, therefore, can only
b
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mean the “ matter libelled” and sent to trial, and in regard to
which the socins gives evidence.

But by the judgment of the Court on the objection taken to Burke's
indictment, they virtually found that it was thrce md:ctmeuts in one;
for they ordered each of the charges to be tried in succession, giving
to the prosecutor merely the option as to which of them he should
begin with. The procedure ordered to take place was the same as if
there had been three separate indictments. One of the charges was
tried, and a conviction obtained ; and there the proceedings stopped.
Now, suppose there had been three indictments, and that he had
been tried and convicted on one of them ; where is the difference, we
would ask, in point of principle, between the case supposed and what
actually occurred #  None whatever that we can discover. But had
i there been three separate indictments, it would never have been pre-

tended that a socius giving evidence under the only one of the three

| brought under rev JLw. cuui:l be protected from all clm]lenge as to the
crimes contained in the others ; and no more can it, with any shew
g of reason, be maintained, that Hare, who gave evidence in reference
to the only one of the three charges which was tried, is secure from
prosecution in regard to either or both of the other two, which were
not tried. If the whole three charges had been tried at once, and
Hare had been called upon to give evidence in reference to all of them;
or if they had been tried successively, and Hare had been thrice pro-
duced as a King’s evidence ; then he would have been protected, and the
prosecutor would have been {llm'..lmrbml from all title to molest him
. with relation to the ** matters libelled ;” but, as it is, we repeat that
i he is only protected from challengc in regard to the murder of
| Docherty, and that he is as liable to trial for the murder of Paterson
or I}aft Jamie as he is for any other murder, or as he would have been !
had he never appeared in the box as a King's evidence at all.*

g

The hand of justice, in the trial of Burke and M*Dougal, has with- =
drawn the veil which concealed from public gaze scenes of bleod and
horror, which outdo in reality all the creations of the most gloomy
and romantic imagination ; which makes man b'ush for himself and
his fellows, and will be referred to with shuddering interest by yet r
unborn generations. We see, at least, four ertdlLs, “ filled from
the crown to the toe, topful of direst cruelty,” divested of all the sen-
sibilities of our nature, and reckoning the lives of human beings as of
no higher value than those of the beasts of the field ; take up the
trade, and systematically pursue it, of butchers of their own kind.
We see them luring their victims by a treacherous affectation of kind-
ness to their dwellings, turned by them into slaughter-houses, and
there coolly murdering them, for the sake of the profit to be derived
from the sale of their bodies. Their slow and deliberate mode of mur-
dering we cannot dwell upon, from a feeling of unutterable loathing.
Compared with it, the bowl and the dﬂgger lose half their horrors;
because it pre-eminently supposes the most flinty and remorseless
heart, and unflinching temper, neither of which is to be subdued or
softened by those awful signals of agony which nature throws out when

* Taken from the © Caledonian Mercury.”
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struggling with a violent death, and which the most tised murs
derer recoils from, as too ap'pallmg to his conscience. Were it possis
ble to distinguish between the four wretches, under whose feet the
earth may be supposed to groan, we would say that the guilt of the
women is the xim.pesr. and most revolting ; because woman's nature is
more remote than that of man from deeds of bloéd. To each of these
women we may truly apply what was said of a female fiend of anti-
quitjr, Nikil mulichre precter corpus gerens ; and, worse than the
Brownrigs and others who have disgraced their sex, their names will
deseend to posterity, accompanied with unmingled execrations. Ever
shall we regret that M‘Dougal was not made to gm} the penalty of
her crime upon the gibbet. We cannot understand upon what princi-
ple she was acquitted ; for her accession to the murder of the Irish
woman, both before and after the fact, was proved and demonstrated
beyond a doubt. It would be most dangerous to establish the principle
that none but the direct acfor in a secret murder should be held guilty
of it. Justice, doubtless, demands that for the deaths of the many
who have perished by these four monsters and their accomplices, more
vietims shall be immolated upon her altar. The public voice also
calls for other sacrifices. The little that has been disclosed of the
much guilt there is, is more than enough * to create a soul of ven-
geance under the ribs of death;” and it is vain to suppose that the
angry, but most virtuons and holy, ery now raised by a whole pe )L{;]
is to be appf_'..mud ].'I}l' the scanty utﬁﬂ'mﬂ which it has been deeid

to be made to justice. No false dulmm_v—:m dread of popular ex-
citement ought to restrain the ministers of justice from exacting the
blood of those by whom blood has been, and may yet be, so pro-
fusely shed ; for, in proportion to the disgusting, revolting, and heart-
sickening nature of their crimes, is there a necessity of purging the
land of the monsters. Hare (whose appearance is an epitome of all
that is mean, subtle, and ferocious), and his wife (whose aspect is
much upon a par with his own), eannot, for technical reasons, be put
upon trial for the murder of the Irishwoman ; but there is no bar to
their being tried for other murders; and sorry are we to say that
there are other individuals, with respect to whom there is what law-
yers call a probabifis causa for committing them. It is lamentable
to think that the practice of a science, designed for the preservation
of human life, should, through the avidity of any individual to possess
subjects, have directly tended to encourage its profuse gdestruetion ;
that the science should have stooped to a junction with the basest and
most unhallowed ruffianism, and derived aid from sets which terribly
violate the laws of both God and man. In purchasing the bodies
which had come under the fell gripe of the Burkes and the Hares,
there must have been an utter recklessness—a thorough indifference
as to canses and consequences, which, in point of criminality, very
closely borders upon guilty knowledge. These transactions have cast
a stain upon the profession, which, for years to come, the fair fame of
those who pursue it—(a fame resting not more upon their eminent
skill than upon their acknowledged benevolence)—will not can oblite-

rate. It is singular, that the only symptom we have yet discovered

of the * march of intellect  among the lower orders, is certain recent,

discoveries in the art or science of crime. The most important of
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these is the poisoning of people, for the sake of the money to be found
upon them, and the strangling of them for the sake of the money to
be obtained from the sale of their carcases ; with both of which ou’
simple ancestors were perfectly unacquainted. That either, but the
last especially, though of such prodigious wickedness, should be a
novelly at the present day, greatly astonishes us.

We fully agree with the Morning Chronicle, that there are many
men who would, and do commit murder for more trifling gains than
are to be derived from the sale of a corpse. Not a grealﬂ many years
ago, an Irishman murdered a pedlar-boy in Eskdale Muir, he being
eovetous of the paltry gewgaws which the poor ereature had in his
box. About two or three years ago, an old Highlandman was savagely
slaughtered in the uplands of Aberdeenshire ; the incentive to the
erime being a desire, on the part of the murderer, to possess him-
gelf of a erown-piece. And much about the same time, a private
soldier, travelling on furlough, was shot to death in the neighbourheed
of Glasgow, by three ruffians, who were strangers to him, with a view
fo the contemptible booty they might find upon his person. Can it
be doubted, then, that there are many miscrearts, who, when they
become possessed of Burke and Hare's fearful secret, will not hesitate
a moment, if there is a prospeet of impunity, to murder a fellow-
creature, in order to convert or coin his body into ten sovereigns ?
Mueh do we fear, now that the secret is out, that the above twe
wretches will have many imitators in their career of guilt, notwithstan-
ding the example which is about to be made of one of them. We fear
this the more, because the facility and secrecy with which murder
may be committed in pretended lodging-houses, upon vagrant strangers
and prostitutes, whose disappearance would occasion no remark, ean-
not escape the notice of those who are deeply engaged in the practice
of erime. These are painful, but necessary considerations, which we
eannot refrain from urging, and which we trust, will be pressed upon
the attention of the Legislature. We cannot conclude without noticing
the absurdity which has been committed, by some provineial journal-
ists, in upbraiding the population of this city with crimes committed
within its purlieus, by four vagabonds, who are not natives of it. Equal
to this absurdity, would be the injustice of stigmatizing, on account
of these crimes, the whole people of Ireland. God knows, that, in
every nation, most foul and unnatural murders have been perpetrated :
and while it is remembered that Burke and Hare and his wife are !
from Ireland, let it not be forgotten that M‘Dougal (we blush to say |
it) is our own countrywoman, and that the witnesses Gray and his
wife, through whose honesty and decision the hidden Eniquitfes of the
gang were first brought to light, happen to be Irish.* :

When Burke was removed from the court-room to the lock-up- |
house, he was considerably agitated, and, throwing himself upon his
knees, addressed a prayer to God, whom he had so grievously offended.
During the rest of the day he was composed, and even spoke cheer-
fully to the policeman who had the charge of him. He expressed his

ol gl

* This is a mistake : Gray states himself to be a native of Edinburgh, born in |
the Grassmarket ; his wife is also a native of Seotland.— Fide the aceount of both .
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joy at the acquittal of M<Dougal, who is not his wife, but cohabited il
with him as such. He also said that the Irish woman was murdered,
not by him, but by Hare, in the manner described in Hare's testi-
mony ; but admitted that, during the shocking operation, he held her
hands. The policeman observed, that he wondered above all things
how he could imbrue his hands in the blood of Daft Jamie—a being,
by the bye, whose fate, from his inoffensive and amusing habits, has ex-
cited more commiseration than that of all theother butchered individuals.
To the policeman’s ebservation, he replied, that, as he hoped to meet |
with mercy at the Throne of Grace, his hand was not concerned in thag '
murder. Hare and his wife, he said, were the sole perpetrators of it ; |
but he allowed that he had decoyed Jamie to their house. He confessed !
that ke had participated in many more murders than those he had been '
indicted for ; and said, that after his mind was composed, he would -'
make djsclmures, which would implicate several others besides Hare |
and his wife, in the same crimes as those for which he was doomed to {
die. Tf, he said, he could make sure of the hanging of Hare, he him= |
self would die happy. He was asked, how did he feel when pursuing ,
his horrible avocation ?  He replied, that in his waking moments he )
had no feeling ; but that when he slept he had frightful dreams, which
previously he had been unaccustomed to. The fact is, that the wretch,
when awake, by means of ardent spirits, steeped his senses in forget-
fulness ; and his excessive use of spirits accounts for his absolute
penury at the time of his being apprehended. He expressed a wish |
that one of his counsel, whom he mentioned, would call upon him, i
that he might furnish him with notes of his life and adventures, as he .
was desirous to have his history published. At night he had short fits
of sleep, during which he raved, but his expressions were inarticulate;
and he grinded his teeth in the most fearful manner. Whenever he
awoke, he was in a frantic state, but always recovered his composure ;
and in the course of the evening, he read two chapters of the bible.
At two o'clock on Friday morning, he was removed in a coach to the
Caltonhill jail, and put upon the gad. As before his trial Burke had
intimated his intention to destroy himself, he has, since his conviction,
been constantly watched by a person stationed within his cell.

The house occupied by Burke and M*‘Dougal was, since the trial,
visited by shoals of people until Friday night, when the person in pos-
session 0%’ the key, to escape the very unjust imputation which had E
been cast upon him by some, of his having made money by shewing
the place, returned it to the landlord. The immediate access to it is
appropriate—namely, through a dark passage, where the women stood 2
while the murder of the Irish woman was being perpetrated. The U
dwelling is one small room, an oblong square, which presents the exact

ce it had when the culprits were apprehended. There is
Efl the straw at the foot of the bed, in which the murdered woman
was concealed.  Altogether, it has an air of the most squalid poverty
and want of arrangement. On the floor is a quantity of wretched old
shoes, of all sizes, meant by Burke, perhaps, to indicate his being a
cobbler ; but they are so wretchedly worn, that we cannot suppose
they were left with him to be mended, or that he designed to improve
their appearance, for the purpose of selling them. We incline to
think that they belonged to some of his victims. The dwelling is

e
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1host ‘conveniéntly situate for the murderous trade he pursued,—there
being many obscure approaches to it from different directions. Hare's
dwelling, also, has attracted many visitors. Its appearance is equally
deplorable with that of Burke. It is on the ground floor, consists of
two apartments, and overlooks a gloomy close. Beside it is a sort of
stable, used by Hare as a pig-stye, and secured with a large padlock.
In this it is believed Hare and Burke committed many of their but-
cheries ; and here, we are inclined to think, Daft Jamie encountered
his fate. We cannot believe that, as Hare has stated, the poor idiet
was put to death before mid-day in that monster’s house ; for, in that
ease, his cries, which are said to have been very lond, must have
alarmed the people in the flats above. It istrue, that the two nssassins
kad been in the habit of getting up sham-fights in their houses, that
the vicinage might be induced to take no notice of noises within them ;
but still the fearful yells and shouts of a stout young man, struggling
for his life, at that time of the day, and in Hare’s house, every part
of which is seen into from the close, must have attracted the observa-
tion of neighbours.

We will notice the two murders charged in the indictment, but not
entered upon by the Lord Advocate, as, we understand, they have
been described by Hare. That villain, we may observe, always makes
his associate the principal actor ; but Burke's deseription tutuﬁ’].r differs
from his; and, situate as Burke now is, entertaining not the most distant
hope of merey, we think that what he says is most entitled to credit.
The first murder charged was that of Paterson, a girl possessed, it is
said, of great personal charms, but of loose habits. She and a Janet
Brown having been liberated about six o’clock on the morning of 9th
April from the Canongate watch-house, in which they had been con-
fined all night, were on their way to a public-house, when they met
Burke, who, by promising them breakfast, and giving them two
bottles of whisky, induced them to go with h'm to the house of his
brother, Constantine, a scavenger in the Canongate. . Burke and the
woman M‘Dougal got up a fight, pending which Hare, who had been

sent for, made his appearance. The girl Brown, who rightly construed

Hare's brutal countenance as a cavea! against sitting in his company,
took the alarm, and went away, leaving Paterson asleep in a bed.
She returned in about twenty minutes, anxious for her companion,
and was told she had left the house. In the afternoon she again in-
quired after Paterson, and received the same answer, During Brown’s
short absence in the morning, Burke had stifled the wretched girl ;
and between five and six o'clock in the afternoon, her body was in the
dissecting-room, where £8 were paid for it.

As to the case of Daft Jamie—(be it remembered we still speak
upon the foul authority of Hare)—it was still more atrocions. Doubt-
less, the assassins had long * marked him for their own.” One morn-
ing in the h{:;,inning of October, he was met in the Grassmarket by
Burke, who, learning from him that he was in search of his mother,
to whom he was ardently attached, persuaded him, that he, Burke,
knew where she was; and, by this pretence, decoyed him to Hare's
house, where, after much resistance on his part, he was prevailed upon
to swallow spirits to such a degree, that he sunk down upon the floor
in a pmfuunR sleep.. Burke was anxious to commence the work of

1
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‘murder ; but Hare ohserved that as yet lle, Jamie, was too strong,
and it would be better to delay it. Burke, in his impatience, after a
short delay, threw himself upon Jamie, and proceeded to strangle him.
The uuim]}pv creature, roused to a sense of his danger, thruw Burke
away from him, and sprung to his feet. It is in moments like these
that the instinctive movements of the idiot assimilate to the actions of
the rational man. Jamie, who fought like a hero, would actually
have subdued Burke, but that Hare, whose assistance was loudly de-
manded by his associate, tripped up Jamie's heels, and, as he fell,
Burke again threw himself upon him. While Hare was dragging
Jamie along the floor, Burke being still above him, Jamie contrived
to bite the monster of an incubus who oppressed him, in such a way as
to occasion a cancer,* which, it is thought, without the hangman’s aid,
would soon precipitate him into eternity. This circumstance goes
far to support the often-alleged fact that the saliva of an enraged
man, absorbed into the system of another, has a poisonous effect analo-
gous to that of hydrophobia produced by the bite of a rabid dog ; and
so convinced are some of the African tribes of the truth of the fact,
that when any of them engages in a conflict with another, with the in-
tention of using his teeth, he previously throws himself into a violent
rage. However, poor Jamie was eventually overcome before mid-day ;
and a student, who had seen him two days previously in good health,
saw him stretched out at length on the dissecting-table.”

It is impossible to caleulate to what extent these villians have
earried their murderous pruﬂtiq:(_*s. QOur conviction is—and we know
that our estimate falls much short of the generally adopted one—they
‘must, in certain seasons, have murdered at least two individuals in
the course of each week ; to do which, they had sufficient opportunities.
Their habits of life, sordid as their dwellings are, imply as much.
We mentioned, at the first Ofush of this herrible business, that a
washerwoman, in the Grassmarket or West Port (we forget which),
and the girl Paterson, had disappeared under very suspicious circum-
stances. That Paterson was sacrificed to the avidity of Burke and
Hare is beyond all doubt ; and that the washerwoman met the same
fate, we have the strongest reason to believe. We have as little
reason to doubt the following imputed murders, from a circumstance
which will appear in the sequel :—About a fortnight previous to the
apprehension of the murderers, an Irish beggarwoman, with her idiot
son, who had reached puberty, arrived at the house of Burke, when
the mother was suffocated by him on the straw at the foot of the bed,
and her body put into brine in a herring-barrel ; while Hare killed
the lad bw,r bn:"lkmrr his s.[um: when across his kner.:s, and threw him
into the barrel nbove his mother. Burke’s conscience, seared as it
is, has been more agonized by his recollection of the death of this
boy, than of that of any other atrecity in which he participated.
Since his sentence, Burke has confessed that he shared in the mur-
der, in Hare's house, of a young married female of the name of Jane
M*Deugal, a niece of the proper husband of the woman M‘Dougal.

* This is incorrect ; Burke had been for many years complaining of a schirrous
testicle, which would ulnmau.l:,r have caused his death, He received no injury on
this occasion.
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Her sister, who is in the greatest distress, has.been inquiring at the
wretch M‘Dougal regarding her fate ; but the only intelligence she
could extract from her is, that she was murdered by Burke.

M Dougal was liberated on Friday night, having been detained in
the Lock-up-house solely for her personal protection; and immediately
returned to occupy her old den, the scene of so many murders. On
Saturday evening, however, she incautiously ventured out to a shop in
the neighbourhood for whisky. The liquor was refused her; but she
was observed by some boys, who called out that it was M‘Dougal, and
a mob almost immediately assembled. The police appeared on the
first alarm, and taking her in charge proceeded to convey her to the
watch-house in Wester Portsburgh; but such was the fury and
exasperation of the mob, determined, apparently, to tear the wretch
to pieces if they got hold of her, that the policemen were compelled to
use their batons without merey, in order to cover her retreat to the
watch-house, which they reached with the greatest difficulty. Ar-
rived there, the mob increasing every moment in numbers and fury,
they endeavoured to afford the unhappy creature protection ; but the
windows being smashed in, and a disposition manifested by the multi-
tude to storm the watch-house, the people within, were as a dernier
resort, obliged to dress her in men’s clothes and put her out by a back
window. When this was effected, the fact that she had left the office
was announcéd to the mob, who having missed their intended prey,
soon after dispersed.

In the course of Sunday the 28th December, great erowds of well-
dressed people resorted to the West Port to visit the scenes of the late
murders ; but so far as we have been able to learn, ne disturbance of
any kind took place. The only object on which popular fury could
vent itself, had, by the exertions of the police escaped : and the only
feeling that predominated, was one of curiosity mixed with horror.

On Tuesday (December 30th) M Dougal, who is still lurking about
town, applied at the jail to have an interview with Burke, but was
refused. Her attachment to him, perhaps from congeniality of disposi-
tion, is undoubtedly strong. Burke, since he went to jail, has been
remarkably composed and devout. He has observed that he is by ne
means a bigot in religion ; that besides Popish churches, he had, when
a soldier, attended Presbyterian, Episcopalian, and Methodist ones,
with the peculiar tenets of all which he appears to be perfectly con-
versant. Ie says that he has received instruction from good men of
every faith; and that * real repentance and a strong belief” are
sufficient to ensure salvation. The other day, the Rev. Mr. Marshall
of the Tolbooth church, and the Rev. DMr. Stuart, Catholic priest,
ealled at the jail to see him ; and, on being asked which he would
wish to converse with, he replied that he would have both. Yester-
day he received a visit from the Rev. Mr. Reid, Catholic priest. He
persists in saying that Hare originally reduced him into the commis-
sion of murder.®

* Taken from * The Edinburgh Weekly Chronicle® and the * Caledenian
Mercury.” :

=R



[ 17 ]

. We are compelled to resume this awful subject, and request t:h.nt
vur readers who have already ** supped full of horrors ™ will bear with
patience at least the facts we may yet have to state, and the r-.,marks
we shall offer.

The public feeling upon the subject has, ever since the trial ter-
minated, daily inereased in intensity ; and the whole kingdom, from
ﬂornwu.]l to Caithness, rings with eries of indignation at the unparal.
leled foulness of the crimes which have been bmubht to light, the ac~
guittal of the fiend M‘Dougal, and the worse than brutal indifference
of those persons to whom the murderers disposed of their merchandize.
Indeed, it could never have been supposed that such things were to

e Overcome us like-a summer 's oloud,

Withont our special wonder.”
Incmdulm'i', at an early stage of the business, held the public indig-
nation in cheek ; but the worst that was feared has been fully realized ;
the most ucephcal are now fully convineed, while reflection dlscuvnrs,
jn the ¢rimes eommitted, features too shocking and hideous ever to have
been imagined. Reflection, then, which, in the general case, has a paci-
fying influence, in this serves to fan the flame of publie resentment,
whieh will never be guenched but in the blood of more than one of the
assassins, or of their accomplices. To prove the growth of this most
righteous feeling, we may mention the fact of the houses of Burke and
Hare (the former of which has been re-opened) being now far more
numerously resorted to by persons of all classes, than they were im-
mediately after the termination of the trial.

There have been some very painful suspicions of late that the in.
vestigation of those murders is not to be farther prosecuted ; and from
she circumstance of MDougal, and Constantine Burke and his wife,
baving left this city for the West Country on Wednesday morning
last, we are inelined to believe that such at one time was the Lord
Adwocate’s determination. 'We happen to know that a eertain publie
functionary (not the Lord Advocate, whose zeal in forwarding the
late trial is beyond all praise), remarked the other day that they
were perfectly sick of the business, and were resolved to stir no farther
in it, lest it should bring shame upon the city! So this worthy per.
sonage opposes his delicate feelings to the canon of the Almighty;
which says, © Whoso sheddeth man’s blood, by man shall his blood
be shed ; ” and from a respect to the reputativn of this eity, would
extend impunity to the cold-blooded murderers of its inhabitants !!}
If this gentleman’s sensibility is such as to dispose him to throw 8
shield over crimes of the deepest die, all we shall say is, that he is
totally unfit for his situation. If, by limiting the infliction of punish,
ment to one of the murderers, others shall be encouraged to repeat
crimes of the same kind, then according to the views entertained by
this gentleman, still greater disgrace will attach to the city ; and t.hr-:n,
according to his precious logic, so much greater will be the propriety
df taking no notice of them. In the present excited state of the pub-
lic mind, no Lord Advocate will dare to say, * Thus far—(to the
ﬂ;hlﬁl.nf BLiurke)—shall the tide of public vengeanee flow, and ng
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farther.” The present Lord Advocate has too much good feeling—
a too high regard for the public opinion—to admit of our supposing
that he has come to any such determination. We would be the last
to propose that his' Lordship should violate any engagement, tacit or
express, he may have entered into with Hare and his wife. If such
an engagement has been entered into, it may possibly include, which
we would deeply lament, a remission to them of all the murders they
have been engaged in. But surely, now that the evidence as to those
transactions has been angmented by the acquittal of M‘Dougal, there
can be little difficulty in discharging the bolts of justice at the heads
of other offenders. On the occasion of the trial, had the Lord Advo-
cate been resolved to adopt no ulterior proceedings, he eertainly would
have adduced his evidence with regard to the whole three charges, in
order to satisfy the public that the guilt of all the persons implicated
had been sifted to the bran by the Crown Officers ; and, particularly,
he would have examined Dr. Knox, were it only to “ sear his eye-
balls,” with the sight of a multitude of his fellow-citizens listening
with horror and indignation to the details of his testimony.

It is satisfactory to reflect, however, that our law has wisely restric-
ted the Lord Advocate’s prerogative, so that, even were he disposed,
he cannot screen a murderer from justice, if the deceased’s relations
incline to prosecute him. The law says that murder shall not go un-
avenged, if either the public, represented by the Lord Advocate, or
those who have been deprived by it of a near relative, insist for pun-
ishment. Will not then the friends of some of the butchered indivi-
duals, whose blood calls to IHeaven for retribution, be roused to
cute the butchers? No one ean doubt that money would be liberally
provided by the inhabitants to defray all expenses. A public meeting
should be held upon this very subject.

With regard to Dr. Knox, too much delicacy and reserve have been
maintained by a part of the press. When the atrocities in question
first transpired, it was stated that Knox conducted himself with the
utmost eivility towards the police-officers who went to his house in
search of the body, when the fact is, he swore at them from his win-
dow, and threatened to blow their brains out ; and it was only upon
their proceeding to force the door of his lecture-room, that it was
opened by one of the keepers. Farther, a number of citizens have
been called * fellows” by the press, because, acting upon a vir-
tuous feeling, they ventured, illegally we grant, to indulge it, by
breaking the windows of that man by whose myrmidons the temple of
human hfa had been so often broken into and despoiled. Great pains,
too, have been taken to persuade the public that the doctor was im-
posed upon by Burke and Hare with regard to the mode in which
they aequired their subjects ; but mark how a few queries will put
down that supposition !

Were not bodies—one of them of a girl, with her hair en papillote
—both warm and souple, repeatedly received into his lecture-room ?

Did not Burke and Hare exelusively deal with Dr. Knox ; and
must not all their subjecis have exhibited nearly the same symptoms—
which symptoms, in the case of the woman Docherty, at once satisfied
other medical men that she had been violently bereaved of life? And
why did not the constant recurrence of these symptoms, as well as
the symptoms themselves, rouse Dr. Knox's suspicions ?

e
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- Has not ‘the Doctot acknowledged that he has repeatedly bought
bodies which had never been interred, alleging (and we believe partly
with truth) that they had been dmpns,ed of by relations? And did
not his doing so encourage among the lower orders, a most barbarous,
unnatural, and demoralizing practice ?

There are certain atrocious particulars connected with the murder
of the woman Docherty, which are very susceptible of proof. A per-
son in Dr. Knox's employment actually offered her for sale to a re-
spectable gentleman of the profession before she was despatched ; he
saw her in Burke’s house immediately after the spark of life had been
extinguished ; and he then again offered her for £15 to the same
gentleman, who indignantly ordered him out of his house.

If neither Dr. Knox nor his man can be considered as any way
accessary to any of the murders (and we hope it may be so), there
cannot be the least doubt that both may be indicted for the misde-
meanour of purchasing bodies under the eircumstances we have de-
scribed ; by which process the public may be rf:]iwed of those terrors
which their presence in this eity so naturally inspires. While the
question as to the policy of winking at occasional exhumations
remains unsettled, we have no desire to have the law strictly enforced
against those who purchase subjects which have been come at in the ordi-
nary manner ; but all the eircumstances of this case are fraught with
a peculiar criminality, which requires meost exemplary punishment.

e trust that, in such a case, we shall not see falsified the proud
adage of our law, that the life of the poor man is as precious in its
sight as that of the wealthiest ; or verified Lear’s bitter observation, that

e Plate sin with gﬂld,

And the strong lance of justice hurtless breaks =

Arm it in rags, a pigmy’s straw doth pierce it.”
It was not so, in 1814, when Dr. Patison of Glasgow—a person fully
as eminent in his way as Dr. Knox, was arraigned at the bar of the
High Court of Justiciary, along with a lecturer on surgery, and two
medical students, for I:mrmg disinterred a human body. Has the
spiril or the practice of the law changed since that period. What dis-
tinction can be made between the case in which Dr. Patison was in-
volved (innocently we are bound to believe) and the present one of
Dr. Knox, which is not stupendously and infinitely to the disadvan-
tage of the latter ? The greatest curse that can befal a country is
the administrators of its law showing that law to be capricious in ils
praclice.

We have heard most unmeasured praises bestowed upon the learned
ﬁentiemen who defended Burke and M‘Dougal, because they ren-

d their services gratuitously.® We cannot, admitting the pos-
tulatum, concur in those praises. Had the highly talented counsel
ll:posed the murderers to be innocent, they might very safely have
them to the proverbial caution and lenity of a Scottish jury.t

® We have it from undoubted anthority, that the services of the counsel were
gratuitous. The Dean of Faculty was induced to undertake the defence of Burke,
golely at the solicitation of the jumior counsel, who waited on him in a body for
that purpose.
" 4 Two of the jury, we learn, on the Trial of Burke and M*Dougal, were for
acquitting Burke ; and it was only by a sort-of compromise that a unanimous
verdict was returned against that person !
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If they supposed them guilty, why expend their talents in trying to
rescue them from their merited fate? We believe better of these
gentlemen than to suppose that they rendered their services grafui-
tously. Had they been fec'd—(and our impression, which may be
wrong, is that they were so, but by whom we eannot say)—the only
observation we could have made is, that they acted in a business-like
manner. Of all humbugs, professional humbug is the most dangerous,
becausé it is the most imposing.

(From the * Caledonian Mercury.” )

Every hour some fresh tale of horror reaches us. Since our last we
have been told of many things—(aye, and told, too, by anatomists)—
ealeulated to freeze the very blood in our veins. Murder upon systen
~—murder almost by wholesale—has been carried on in this city for
the last year and a half; and not only has it been systematieally com-
mitted, to an extent which it is appalling to contemplate, but it has
been perpetrated upon the most refined prineiples of anatomical
science, and with a knowledge of the functions and organs of life,
which few ordinary medical practitioners possess, and which must
have emanated from some higher source, yet unsuspected or unknown.
In fact, this is the most fearful, as it is the most melancholy and de-
plorable attribute of the erime; and it is one circumstance among
many which calls loudly, and trumpet-tongued, for further investiga-
tion. The horrid circumstances which have been stated to us in res
gard to victims, the disappearance and murder of whom have nof yet
been brought to the knowledge of the public, we, for the present,
refrain from mentioning, in the hope that the Lord Advocate will
redeem the solemn pledge which he gave to the Court and the country
in the course of the late trial ; but matters have now come to such a
pass, and a system of such infernal iniquity has been revealed to us,
by those whose dearest interests are concerned in having the truth,
the whole truth, and nothing but the truth, unravelled, that, unless
some steps are speedily taken to bring to justice all those who have
been concerned in it, we shall feel ourselves called upon to throw aside
every feeling and every wish to spare by which we are now restrained,
and to disclose faéts which we have reason to believe are already
known to the legal authorities, but which, epenly proclaimed to the
world, they ean no longer hesitate or refuse to investigate. It won't
do to affect a contempt for statements contained in the newspapers, or
to tell men whose professional charactér and reputation are at stake—
“ We do not even deign to laugh at them.” There is nothing partien-
larly ealculated to move the langhter of any one, however largely he may
share in the preefervidiom ingenium Scolorum, in the recital of multi-
plied atrocities, such a8 never before disgraced the annals of any civi-
Eml country ; nor is it long since a statement in a newspaper—in our
own—relative to the cireumstances in which the body of the infant
stolen from the Pleasance was found, led to an investigation which,
we understand, is still in progress, and which may ultimately bring about
the discovery of the murderer. The sacrifice of Burke alone will not
appease the present righteous cry for vengeance against a horde of
systematic and scientific murderers ; nor will the public tolerate an
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“attempt to  smother” an inquiry, becanse it might eventually impli-
cate persons of a different description. Fiat justilic ruat celun.
The community can have no interest so strong as they have in the
equal and uncompromising execution of the laws ; and they can suffer
no injury so great as that which must be infl icted upon them by at-
tempting to arrest the course of justice, where erimes have been com-
mitted which strike at the very roots of society, and are calculated to
unloose the bonds by which it is knit together.

* We have heard, with unspeakable surprise,” says an able writer
in the New Scots Magazine, © that these judicial investigations are to
proceed no further, and that the miserable wretch Burke is to be the
nnlr victim that is to be yielded up to public justice. We cannot
believe this rumour ; for assuredly the public mind cannot be quieted
by such an imperfect inquiry as this trial has afforded. Tue Lorp
ADVOCATE PLEDGED HIMSELF TO PROBE THESE ASSASSINATIONS TO
THE BorTOM—and lo pursuc those measures whick are wecessary o
tranquillize the public agilufion—a feeling which we are sure at this
moment pervades every family, and every mind in this eity—and
wherever the tragical tidings have been hervd. To stop short now,
will just be to leave in every breast that undefined and gloomy appre-
hension which haunts the imagination, and oppresses it more heavily
than a full knowledge of the real extent of such evils in society ; and
we have such confidence in the sound diseretion of the Lord Advocate,
that we cannot imagine he will leave the nest of monsters, who have taken
up their abode and practised the trade of murder among us, unkennel-
led, and withont bringing every individual implicated to a public trial,
and disclosing to the community the dangers they have to guard them-
selves against from such a system of terror, :.-'mJV such a horde of mis-
creants. We have only one practical remark to make, and it is, that
the higher authorities a{nuid pay some attention to our police establishs
ment, and prompt them to a vigilant discharge of their duty. It does
not appear that the officers of police had the slightest intellizence of
any one of the murders which are now known to have been commit-
ted ; and but for the information given by the man Gray, whose wife
discovered the murder of Campbell, the whole mystery of iniquity
might have still remained in full operation. The police had no meru
whatever in this affair ; and indeed its officers acl upon a principle
which actually affords facilities for the repetition of similar crimes.
T]IE!I' have instructions not to interfere in such scenes as preceded, or
rather formed a prelude to the murder of Campbell, and will not com-
mit the perpetrator of an outrage tending to murder, unless they either
see it, or some informant commits an offender to custody. There
could not be a better illustration of the utter absurdity of this regula-
tion, than the facts which have come out on this trial. If Alston,
who heard the broil in Burke’s house, when the murder was commit-
ted, could have found a policeman in Portsburgh, and if they had
entered the house at the moment that cries of murder issued from it,
the perpetration of it would either have been prevented, or the whole
gang of murderers would have been apprehended in the fact. Unless,
therefore, a different prineiple is acted upon, the police is useless, and
worse than useless ; and, however meritorious it may be in detectin
petty larcenies, it is utterly inefficient for the protection of life in
this city.”

i
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In every one of these observations we entirely concur.  More effeo-.
tual protection to life is indispensably necessary ; but the first and
most important step towards affording it is to bring to justice all those
who have been trading in murder. And to show the indispensable
necessity for this, we beg our readers to attend to the mode In which
it was proved at Burke's trial that the late murders had been com-
mitted. To render our statement intelligible, however, it will be ne-
cessary to give some preliminary explanations. .

At every inspiration, the ribs of the chest or thorax are dilated by
muscular action to an extent of about one-fifth larger than immediately
after expiration, and, in cases of a full or strong inspiration, to nearly
one-third. A partial vacuum is thus produced, and the atmospherie
air rushes in by the trachea to fill the cavity in the diaphragm, the
recipient of the air inspired, and to oxygenate the blood. In murder
uﬁmn scientific principles, therefore, the first point is to compress the
ribs of the thorax, so as to prevent this dilatation ; and if the com-
pression be powerful, it will of itself be sufficient to destroy life ina
few minutes, without the application of pressure to the throat at all,
and without leaving on the body any external marks of violence.
Even a full grown bull might be destroyed in this way in a very short
space of time ; for independently of the necessity of respiration to the
support of life, the blood, for want of oxygen, instantly becomes poi-
soned, and this of itself would oceasion immediate death. If, how-
ever, to this compression of the ribs of the chest be added what Dr.
Christison called ° throttling,” or the simultaneous application of pres-
sure to the trachea, nay, if the head were even thrown back so as to
strain the windpipe out of its natural position, without any applica-
tion to the throat at all, the consequence of the use of both means
would be the immediate extinction of life. But mere “ throttling,”
without compression of the chest, though it might produce death if
earried the length of literal strangulation, would always leave external
marks of violence, and might, as in the case of Daft Jamie, lead to a
strugele perilous to the assassins themselves ; while the combination
of both—of the compression of the chest and of the trachea—is equally
easy and effectual, and is, moreover, the only mode in which the
ussassin could accomplish his deadly purpoese without leaving traces
of his murderous work on the body of his vietim.

We pray our readers to compare this description with the mode in
which Burke is proved by the evidenee on his trial to have proceeded
in the murder of Margery Campbell or Docherty. He threw himself
upon her body, with his knees upon her chest, to compress the respi- '
ratory organs, in the manner above mentioned ; and at the same in-
stant he grappled her by the throat: he prevented by his weight the
expansion of the ribs, and at the same moment he stopped the canal |
which communicates with the external air, thus ensuring the almost
immediate and easy extinetion of his victim. The choking sounds
that were heard must have been occasioned by the sudden pressure
upon the chest of the unfortunate woman when Burke threw his
weight upon her, expelling violently the air contained in the lungs ;
for after that she could have uttered no sound, and must have died in
the gripe of the assassin in the course of two or three minutes, And,
in farther illustration of the efficacy of this scientific mode of perpe-
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trating murder, we may allude to what is stated and believed to have
taken place in the case of Daft Jamie. From his impatience and im-
petuosity, the assassin missed his intended aim of planting his knees
on the breast of the poor victim, and only grappled him by the throat.
The consequence was, that the muscles of the chest being unencum-
bered, and the rest of the body free, the poor creature was able to
exert his whole strength—and a desperate, a mortal struggle ensued,
in the course of which several severe external wounds were inflicted on
him. But had the assassin been as deliberate as in the case of the
woman Dnc]mrtjr, the result would have been the same.®
Now, we ask, wno taught Burke, a common Irish labourer of the
very lowest class, to commit murder after a fashion, the science dis-
layed in which is a subject of wonder and dismay to many of the
most skilful anatomists in this city, with three of whom we have con-
versed in regard to it, and found them overwhelmed with horror and
amazement ?  Who, we say, taught Burke ?—for that he was {futored
as to the mode of committing the crime, no human being ecan entertain
a shadow of doubt. We will answer the question: It was Hagrg!
But the same question again returns, mhko taught Hare, a person of
the very same country and class with Burke ? This is a point to be
resolved by the Public Prosecutor alone ; and we adjure him by the
regard he is known to bear to the law, by the solemn pledge which he
gave at the late trial in the face of the Court and the country, and by
the sacred interests of eternal justice, to lose not a moment in tuking
steps to have it resolved. With unspeakable astonishment we have
learned that Hare is only detained in jail for his own personal protec-
tion until after New-Year's-Day. DBut we cannot permit ourselves
to give credit to this statement, notwithstanding we have heard it
from quarters where accurate information in regard to such matters is
usnally obtained. We would fain think it impossible. This subtle
fiend was Burke’s master in the art of murder, and he has been longer
engaged in the trade than his apt schelar, who is now delivered over
to justice. 'We know, too, and are ready to state, where and to whom
he offered murdered bodies for sale, recklessly admitting that they had
been “ popped,” or in other words murdered by him and his associates.
Daft Jamie was murdered in his hovse, and in that assassination he
was a principal, not an accessary. But it may be said there is no
f. We utterly ridicule this idea. We know there is proof, and
the mode in which it may be obtained has been pointed out to one of
the honourable and learned counsel for the Crown. Two individuals
have been named, whose apprehension would lead to the unravelling
of the whole of this great mystery of iniquity ; from them every in-
formation may be obtained necessary to insure the conviction of this
maonster.
We have heard it alleged that the officers of the Crown became
alarmed at the gigantic system of crime which, in the course of their

® That such traces and marks were left on the body of Jamie is sufficiently
roved by the fact, that his body was kept four or five days in spirits before it was
aid on the dissecting table. 1e elfect of immersion in spirits, we need scarcely
say, is to remove the -lividity consequent on external bruises or contusions, to cor-
rugate the skin,and to give it all ope uniform colour.
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inquiries, bégan to unfold itself; and that not knowing whither it
might lead, or whom it might uItlmately implicate, and from a regard
to the credit apd honour of the country, they have been indu to
stop short with the conviction they have already obtained, and to
“ smother” all further investigation. This, however, is mere stuff.
As to the eonsequences said to be dreaded from pursuing the inqguiries
which had been opened up, we are sure that we speak the public sen-
timent when we say, justice ought to be done at w Imtever cost ; and
with respect to the honour of the country, we cannot conceive a mode
in which it will be more effectually lesed than by interposing to fquash
a matter of such terrific magnitude as this, and to leave suspicion to
fancy horrors still more appalling than even the dreadful reality.

A eontemporary of Monday, apmkmg of Burke and his nammates,
says, ** This gang of murderers found it neccesary af times lo deceive
the anatomists into a belief that the subjects sold had come from a
distance.” No such pEcEPTION was ever praclised! We have con-
versed on the subject with three of the most distinguished anatomisis
of Edinburgh, who most solemnly assure us that no such deception
was ever attempted upon them ; and that it could not by possibilit
bave been * practised,” hecnuat. they would have infallibly detect
and as certainly refused every such subject. DMoreover, they state,t
that it is impossible to obtain before interment bodies which have died
a natur;ﬂ death ; at least, that in the course of fifteen years’ exs
perience, th? have only known two instances in which such bodies
were procured. The strongest feelings of human nature, they say,
are uppust,d to it; and even if this were not the case, there are ex+
trinsic difficulties (we need not specify them, as they must be easily
divined by all who know any thing of the modes in which the sch
of auatum}r are regularly and legilimately supplied) which render it
guite impracticable. The inference from this is obvious. Uninterred
bodies offered for sale would, from experience of the insuperable difh.
culty of obtaining them, have r:mmf} their suspicion, and prevented
the possibility of their being deceived in the manner stated by our
contemporary. In illustration of this, we may add that the body of
the unfortunate woman Campbell or Docherty, was offered for sale tg
a most respectable teacher of anatomy in this city, at or near one
o'clock in the morning of the lst November (she had been murdered
as our readers will remember, betwixt ehwen and twelve o'clock un
the night of the 31st October), that was in less than an hour and a
balf after she had been murdered ; and jiflecn guineas were demanded
for the body ; but our friend, after puttipg a few questions to the
fellows who waited upon Ium, peremptorily and sternly refused to
purchase it at any price, or to have any thing whatever to do with it,
One of the fellows who waited upon him on this oceasion, was a cons
spienous witness at the late trial, and stated, upon cath, that all he
learned from Burke when he called at the house of the latter about
midnight was, that Burke * had something t/ere (pmntmg to the bed)
for the doctor, which would be ready in the morning.” To the gen-
tleman in question, however, an hour or thereby after the murder was
committed, he stated that the body he wished to dispose of was the
Lody of a woman ; and that he hag “ a desperate gang " in his pﬁy,
through whom he could procure as many subjects as he wished for.
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DAVID PATERSON.
( From the © Caledonian Mercury.”)

We have received the following communication from Mr. David
Paterson, the person who gave evidence at the late trial, and whose
name has sinee been so frequently before the publie in connexion with
the late horrid transactions. As he insists upon it, we have no ohjec-
tion to give it a place here:

“ Sir—I have now long borne with great patience the many false
and eruel accusations alleged against me in all the papers, relative to
the horrid transactions of Burke and his associates,—I being held
forth to the public as one of the most odions characters in existence.
I can assure you, Sir, that I have been shamefully wronged ; for in
all the late allegations against me, I have only kept silence by advice
of Dr. Knox, as he was, according to promise, to espouse my cause,
and elear my innocence; but which I now find he has most cruelly
failed to perform. And I now most solemnly protest, and can prove,
that throughout all the services rendered by me to Dr. Knox, I acted
entirely under his own guidance and direction.

¢ I therefore beg thus to address you, as your paper seems to have
been the leading one in this affair.

" ¢ It has also been most grossly and erroneously reported that I had
absconded, and been dismissed from Dr. Knox’s service,—all of which
I can prove to be false. .

"~ My home is well known to the public authorities: I therefore
request, nay, even solicit them (if for one moment they conceive me
in any way guilty in this late transaction), to bring me to a public
trial, and adduce any evidence they think proper, and either let me
be found guilty, or have the benefit of an honourable acquittal.

“ This I again earnestly beg to be inserted, being the declaration
of an innocent man ; and if I am found guilty, let me be punished as
the crime deserves, and as innocent, let this suffice to silence the ac-
cusations alleged against me, and free me from the public odium which
the same has given birth to.—Your immediate notice to this will very
much oblige your very humble and obedient servant,

“ Davin PaTERson.

“ Portsburgh, 15t January 1629.”

. Now, we have a word or two to say to Mr. David Paterson. And,

first of all, we beg to ask him, whether it be true or the reverse, that
about one o'clock on the morning of the lst of November last, he, in
conjunction with an individual whom he well knows, offered the body
of @ woman for sale to a highly respectable lecturer on anatomy ?
Secondly, whether or not he asked fifleen pounds for the subject, stat-
ing at the same time that Dr. Knox would give only twelve # Thirdly,
whether he did not say that he wished to have no further dealings
with the Doctor, because he had handed over them (Paterson and his
associate) to his assistants? And, lastly, whether the body so offered
was or was not the body of the woman Docherty ¢ We request Mr.
Paterson to speak to these -paints,dand to afford the public the expla-
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nations which, for many reasons, are indispensably necessary. Next,
as to our correspondent’s dismissal from %:?Kn{m’s service, we un-
questionably stated that fact, upon authority which we conceived
unexceptionable ;° and we afterwards heard it confirmed from Dr.
Knox’s own lips. We know, in short, that Mr. David Paterson was
dismissed from Dr. Knox’s service; and if he has the least anxiety
about the matter, we can have no objections to tell him the reason.
As to Mr. Paterson’s supposed absconding, no such statement was
ever made in this paper, and he ought therefore to contradict it, if he
feels inclined to do so, through the medium of the journal which first
gave it publicity.

The second communication of David Paterson it was our original
intention nof to publish, chiefly because it contained no satisfactory
answers to the queries we had put to the ostensible writer, and also
from motives of delicacy to a respectable individual not at all impli-
cated in the discussions which have lately agitated the public mind.
But after what has appeared in the columns of a contemporary of Sa-
turday, as well as the wanton misrepresentations to which our with=-
holding this document has, we understand, given rise, in quarters
where we should least of all have expected any misconstruction of our
motives, we can no longer hesitate in giving it a place in our columns.
Its publication or non-publication was to us individually a matter of
no moment whatever ; but it may now be of importance as affording a
standard ' by which to test the comsistency or inconsistency of the
writer, and to ascertain what measure of credit is due to the state«
ments which he has caused to be put forth in regard to matters of the
deepest interest to the public at large. The following is the commu-
nication addressed to ourselves, which we shall place in juxtaposition
with that which appeared in the Coxrant of Saturday last.

“ To the Editor of the * Caledonian Mercury.”

¢“ Srr—After the publication of my letter to you in this day’s paper,
I observe you have inserted the following queries :—Iirst, whether
it be true or the reverse, that about one o'clock of the morning of the
1st November last, I, in conjunction with another individual whom I
well knew, offered the body of a woman for sale, to a highly respee-
table lecturer on anatomy? My answer is simply, No. Secondly,
whether or not I asked fifteen pounds for the subject, stating at the
same time, that Dr. Knox would give only twelve #—Answer, Ne.
Thirdly, whether I did not say, that I wished to have no farther
dealings with the Doctor, because he had handed us over to his (the
Dr.’s) assistants? My answer is, No. And lastly, Whether the
body so offered, was or was not the body of the woman Docherty
To this I answer, that having no body to offer, the transaction could
not take place. But for your and the public satisfaction, I will give
what information there is in my possession respecting the queries;
to the first I answer, That a friﬁnlf of the lecturer alluded to called
upon me three weeks before the time you have stated, and inqu‘ired
at me if I knew where the individuals lived that were in the habit of
supplying Dr. Knox ; but as I did not know, he received no informa-
tion. At the same time I was aware of the animosity that existed

- i
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between the two lecturers, and it was then my opinion that the friend

was more on the quiz than in reality ; but he still holding forth that

it would greatly nhli%e the lecturer, I said, that the next time I saw
the resurrectionists, I would mention it to them, providing Dr. Knox
was supplied. The sum offered was about fifteen pounds. To'the
second query I explain, that the individual who gave the information
must not have been aware that I was 2 servant uf Dr. Knox's, and I
never made use of the words that Dr. K. would give no more than
twelve pounds. I had mothing te do with the purchasing or selling
of subjects. To the third query I can give no explanation, not
knowing its precise meaning ; I can only add, that Dr. Knox was my
master, and the assistants had none, nor ever assumed any control over
me. To the last query, I again repeat, that having no subject in my

ssion, I could mot make the offer.. But about the time alluded
to, I did ask the lecturer in question whether he was still inclined to
give his friend the large sum formerly offered. He answered in the
affirmative, and added, that his rooms would be: open all night, to
receive any thing his friend (not me) would send. If it is supposed
that I was to furnish him with a subject, and that subject the woman
Docherty, why sheuld I have desired Burke to go to Dr. Knox's in-
stead of the other lecture-room ?

“ The statement you give of my dismissal from Dr. Knox, E:‘l.:l.[]. to
have been from his own mouth, stamps . Let him put
his band upon his breast, and deny, if he can, that he has not re-
peatedly solicited me to return to his service; in corroboration of
which, J{ beg to annex his letter to me of Sunday 11th January.

¢ Davip—From your not having .come after that I have thrice
sent for you, I fear that you feel satisfied in your own mind, of not
baving been faithful at all times to my interests.
¢ ¢ Still such is my good feeling towards you, that I wish to do ew:'rj'
thing in ‘my power to prevent your taking wrong steps—the public
clamour is:of course much against you, but all such mallers as these
subside in a shorl period,* provided the individuals themselves do not
adopt false steps.
€.¢ I think it would be prudent for you to come and see me this
evening at nine—for you can have no ground for believing, since I
have never said so, that I am nof coneerned in your behalf, and ready
1o use my uimost e.rfr.!‘iuusfur you. No prejudice shall ever be allowed
to enter my mind against you, unless your own conduct give rise to it.
¢ R. Knox.’

o % It is my wish to give the public every information that lies in my
power, which will shortly be done by another individual who is more
capable than I am ; even the secrets yet unknown to the public will
be revealed. Your indulging me with the insertion of the above will
greatly oblige, your very obedient servant,

L “ Davip PaTerson.”

Portsburgh, January 17, 1829,

“® Tt is hoped the Doctor is wrong lieve ; suck maticrs cannot - subside till sucly

time as he clears himself to the public satisfaction.
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The following is another version of the same story, differing, as the’

reader will perceive, in some most material particulars, from that
with which we had been favoured. We have not time at present
to point out the discrepancies, which indeed must be apparent to every
one who reads both communications ; but it is important to observe
that Paterson (or the person who writes the letter to which his name
is affixed) cautiously avoids giving a direct answer to onr query, as
to whether the body he offered for sale on the mourning of the lst of
November last, was the corpse of the woman Campbell or Docherty,

and attempts to escape from it by means of an inference as to the

probability of his acting in a particular way under the circumstances.
Now, this is not a question of probability but of fact; and we again
ask him, whose was the corpse he confessedly offered for sale an hour
or an hour and a half afler Burke had, aceording to his own evidence
in the witness-box, told him that he had *° something for the Doctor,
which would be ready in the morning #*

“ The Caledonian Mercury of the 17th inst. after inserting my
letter, has proposed a few queries, which the editor said he would be
glad to have answered. To satisfy that gentleman, I answered his
queries the same evening, accompanied with a letter I received from
Dr. Knox, dated Sunday, 11th January. But it would appear, other
matter of the greatest importance has prevented him from giving to
the public answers to those queries, and in this case the public ma
think that I decline answering them. But so far from this being the
case, I court inquiry, sensible that the more minutely this affair is
examined, the more will it appear that I have been made the scape-

t for a personage in higher life. I also observed in your esteemed

r of the 22d, extracts from a pamphlet in the shape of a letter to
the Lord Advocate, with a remark, that that part of the story re-

ting the offering of a body to another lecturer, has been entirely
overlooked in the pamphlet. Allow me here to state, that so much
of the pamphlet as relates to me, is perfectly correct ; and I am willing
to substantiate it upon oath, supported by other proofs. The remarks
were made by another individual, who, I have every reason to believe,
is in possession of information of greater importance than what has
yet transpired. But to the point. I will now give you what I trust
the public will consider a safisfaciory explanation of the transaction
alluded to in your paper of the 22d, which will at the same time
answer the queries in the Caledonian Mercury of the 17th. About
three weeks before the murder of Docherty, a Mr. called upon
me, who was very intimate (or appeared to be so) with Dr.——,
During the conversation, in a walk along the Bridges, the topic turned
upon the scarcity of subjects amongst the lecturers. I was asked how
Dr. — was supplied ; and after informing him to the best of my know-
ledge, he Mr. , said that he understood that Dr. could not
get one, and that he had offered him fifteen pounds if he could get one
for him. My answer was, that I thought there was nothing more easy,
as there were plenty of resurrection men eame about Dr. !

§ rO0ms,
who might procure one for him. He then requested me to aceompany
him to Dr. ’s house, and he would ascertain if Dr. had got
one. Idid so. Dr. and Mr. talked for some time upon
various matters, when the discourse turned upon the matter in ques-
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tion. I heard Dr. = offer £15 for a subject, as he was in great
strait. [ took no parl in the conversation, nor made any remark ; but
after we had left Dr. 5 M. strongly urged me to allow a
subject to go to Dr. 's, rooms, when any would arrive, without
the knowledge of Dr. , for which no doubt [ mas lo receive a
remuneralion for my trouble. Dr. about that time had fifteen
subjects, and I did resolve to allow one to Dr. at the first op-
portunity. Shortly after this time, Burke and Hare brought a suh{em:,
but not having an opportunity of speaking to them that night, resolved
to do so when I next saw them, or any other of the resurrectionists.
A few days after a notorious resurrectionist called at the rooms, and
informed me that he was going to the country upon business, and in-
quired if the Dr. was in want of goods. Ireplied that possibly he
might, but that I wanted ene for a friend, and would pay him when
he returned. The bargain was struck, and he received earnest and a
trunk, saying he had two customers before me, and it might be eight
or ten days before he could supply me, as the grounds were strictly
watched. This passed over, und on Friday evening, the 31st October,
a n brought a letter addressed to Mr. , Surgeons’ Square.
This turned out to be from Andrew (or Merry Andrew, as he was
styled.) The following is a literal copy :—

« ¢ 0Oct 29.

“ ¢ Doctor am in the east, and has ben doin little busnis, am short
of siller send out abot aught and twenty shilins way the carer the
thing will bee in abot 4 on Saturday mornin its a shusa, hae the plase
open. “ ¢ Axp. M—s.’

“ Just after I received this letter, I went with Mr. tospend the
evening, and returned home about twelve o'clock. I found Burke
knocking at the door of my lodgings ;—what then transpired is fully
stated in the pamphlet. After my return from Burke's, which was
only a few minutes past twelve o'clock, I went fo bed : the letter had
escaped my memory. I slept none: the suspicions I had entertained
of Burke and Hare, and the determination I had come to fo examine
the body of the subject they were lo send, and a retrospective view of
their late conduct, passed before me. The letter now came into my
mind ; it was between three and four o'clock : 1 went to Dr. : did
say I expected a subject from his friend : did not say what place. The
Doctor desired it to be sent to his lecture-rooms, as his assistants
were or would be in waiting. He did not refuse it, as has been
alleged. The Doctor did not receive it, however, as Mr. Andrew
M s thought proper to address it to another quarter—a very
eommon trick with him, especially if he received part in advance.
Now, if, as it has been stated, the woman Docherty was the indivi-
dual I offered Dr. , why should [ urge Burke, as he himself con-
fesses, to take il to Dr. ——, 5)“ I wished it to have gone fo another
Fﬂﬂfr? Hom easy could I have done if. 1 did not even say to

5 that I had one, therefore could not offer one : hut did sa
that one was expected, for the truth of which I appeal to that gen-
tleman. Various recent circumstances made me very suspicious of
the manner Burke ohtained his subjeets, and I again avow it, that at
all bazards I was determined to examine the body of the first subject

——



[ %0 )

they brought, and satisfy myself upon that point. 1 confess that the

circumstance of the subjecl coming from the east at the nick of time
Docherly was murdered rooks rarHenr suseictous. But when I
inform you that I have seen three subjects at the same time of day
sent to the lecture-room from different quarters, vour suspicions will
cease. I have another witness to prove the truth of my allegations,
which, taken with the confession of Burke, and the evidence of Hare,
will be sufficient to satisfy any unbiassed mind that Docherly could
nol be the subject intended for Dr. .

“ With regard to the paragraph in the Caledonian Mercury, stating
that they had heard from Dr. Knox's own mouth - that he had turned
me out of his service, I answer, that Dr. Knox has since sent for me,
and expressed the most friendly intentions towards me, which I can
prove by a letter received from him. This document I am ready to
shew, which will speak for itself. But this is not all. The publie
shall be made acquainted with facts they little expected to hear. I
understand that ——— has traced out other individuals that have been
murdered, their names, descriptions, and designations, the times and
places where they were ¢committed ; and from an examination I under-
went before him, it is but too true that I can vouch for the identity of
such persons after they were dead. I understand he is in possession
of the names and descriptions of two of Burke's accomplices, and all
the information in my power shall be at his service.

(Signed) “ Davip PaTerson.

“ Portsburgh, 23d January 1829.”

[The following, which is the joint statement of Dr. Knox’s prinei-
I)fl assistants, in reference to the sitnation actually held by David

aterson in the Doctor’s service, as well as his late proceedings, hasg’

been handed to us for publieation, and, in justice to these young gen-
tlemen, we think it right to give it a place in our columns.]

¢ It is amazing with what effrontery this person has contrived to
push himself into the notice of the public under the feigned character
of ¢ Keeper of the Museum belonging to Dr. Knox,'* * Assistant to
Dr. Knox,' &c. &c. The facts stand thus:—David Paterson was
never in his life entrusted with the keys of the museum, and had no-

thing at all to do with it ; the keys being kept by Dr. Knox, and the

management entrusted to a gentleman who has a salary of £195
a-year. David Paterson was nothing more than a menial servant,
hired by the week at 7s., and dismissable al pleasure ; his duties being
those generally and in other lecture-rooms performed by scavengers
or porters—such as keeping the door, cleaning and sweeping out the
rooms, putting on and mending the fires, scrubbing the tables, and
carrying away and burying the offals of the dissecting-rooms ; washing
and cleaning subjects preparatory to their being brought into the
class-room ; attending on LE& students, and doing little jobs for them
—such as cleaning and scraping bones, getting their dissecting clothes
washed, which was done by his mother and sister; he had likewise to

* Paterson was cited as such in the list of witnesses, and gave his evidence ac~
cordingly.
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f: messages, dnd be ready at all times to receive packdages, and go for
em.

“ With regard to his connexion with Burke and Hare, he was so
far associated with them, that he was on the eve of entering into an
agreement with one of these miscreants to accompany him to Irelind.
that they might (as he said) procure a greater supply of subjects and
at a less price, the people being poorer there.

“ This is the person who presumes to address the Lord Advocate
of Seotland !*  This is the person who says he had nothing to do with
subjects or the dissecting-room ! This is the person whe pretends to
have had no connexion with Burke and Hare, although he was going
to enter into an agreement with one of them, and become his partner,
and intended, nay, actually tried, to make a profit on the subjects
procured from them, by bargaining with another lecturer for a higher
price than his master was willing to give (thus committing a shameful
breach of trust.) This is the person who says he suspected Burke
and Hare, and determined to watch them ! And this is the person
who said that the body of the woman Docherty presented marks of
violenee ; yet this was the same body, to sell which he was in treaty
Eith a lecturer for £15, saying his master would not give more than

12>

CONFESSIONS OF BURKE.
( From the * Edinburgh Advertiser.”)

The Lord Advocate having considered it proper that the public
should be put in possession of these confessions, they were accordingly
transmitted by the sheriff, along with the following letter, to the
Lord Provost :—

Sheriff’s Office, Edinburgh, Feb. 5, 1829,

My Lorp Provost—As it is now fully understood that all pro-
ceedings of a criminal nature against William Hare have terminated,
it has appeared to the Lord Advocate that the community have a right
to expect a disclosure of the contents of the confessions made by Wil-
liam Burke after his conviction. 1 have, therefore, been directed to
place those confessions in your Lordship’s hands with the view to their
being given to the publie, at such a time, and in such a manner, as
you may deem most advisable.

Your Lordship is already aware that the first of these confessions
was taken by the sheriff-substitute, on the 3d of January last. in conse-
quence of Burke having intimated a wish to that effect. The second
was taken on the 22d of the same month, a few days before Burke's
execution ; and in order to give it every degree of authenticity, Mr.
Reid, a Roman Catholic priest, who had been in regular attendance
on Burke, was requested to be present.

It may be satisfactory to your Lerdship to know, that in the infor-

* A Letter by *“ Tue Ecmo of Surgeons’ Square,” and attributed to Pater-
son, was addressed to the Lord Advute, *“ disclosing the accomplices, secrets,
and other facts relative to the late murders,” &c.
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mation which Hare gave to the sheriff on the 1st December last (while
he imputed to Burke the active part in those deeds which the latter
now assigns to Hare), Hare {]iac}-:}m-d nearly the same crimes in point
of number, of time, and of the description of persons murdered, which
Burke has thus confessed ; and in the few particulars in which they
differed, no collateral evidence could be obtained ecaleulated to show
which of them was in the right. ;

Your Lordship will not be displeased to learn, that after a very
full and anxious inquiry, now only about te be concluded, no cirenm-
stances have transpired, caleulated to show that any other persons
have lent themselves to such practices in this eity, or its vieinity ; and
that there is no reason to believe that any other crimes have been
committed by Burke and Hare, excepting those contained in the
frightful eatalogue to which they have confessed.

In concluding, I need hardly suggest to your Lordship the pro-
priety of not making those confessions publie until such time as yon
are assured that Hare has been actually liberated from jail.—I have
the honour to be, my Lord, your Lordship’s most obedient humble
servant, Ap. Durr.

The Right Hon. the Lord Provost, &e. &e.

CORFESSIONS OF BURKE IN THE JAIL.

Present—DMr. George Tait, Sheriff-substitute; Mr. Archibald Scott,

Procurator-fiscal ; Mr. Richard J. Moxey, Assistant Sheritf-elerk.

Edinburgh, 3d January 1829.

Compeared William Burke, at present under sentence of death in
the jail of Edinburgh, states that he never saw Hare till the Hallow-
fair before last (November 1827), when he and Helen M‘Dougal met
Hare’s wife, with whom he was previously acquainted, on the street:
they had a dram, and he mentioned he had an intention to go to the
west country to endeavour to get emlﬂa}-ment as a cobbler ; but Hare's
wife suggested that they had a small room in their house which might
suit him and M‘Dougal, and that he might follow his trade of a eobbler
in Edinburgh; and he went to Hare's house, and continued to live
there, and got employment as a cobbler.

An old pensioner, named Donald, lived in the house about Christ-
mas 1827 ; he was in bad health, and died a short time before his
quarter’s pension was due: that he owed Hare £4; and a day or
two after the pensioner's death, Hare proposed that his body should
be sold to the doctors, and that the declarant should get a share of
the price. Declarant said it would be impossible to do it, because
the man would be coming in with the coffin immediately ; but after
the body was put into the coffin, and the lid was nailed down, Hare
started the lid with a chisel, and he and declarant took out the
corpse and concealed it in the bed, and put tanner’s bark from behind
the house into the coffin, and covered it with a sheet, and nailed down
the lid of the coffin, and the coffin was then carried away for inter-
ment. That Hare did net appear to have been eoncerned in any
thing of the kind before, and scemed to be at a loss how to get the
body dispoesed of ; and he and Hare went in the evening to the yard
of the College, and saw a person like a student there, and the de-

— o o e B S e B R O OB OETTE OB o o

— O e e B S . B e e ommn oam



[ 88 ]

clarant asked him if there were any of Dr. Monro's ‘men about, be-
cause he did not knew there was any other way of disposing of a dead
body—nor did Hare. The young man asked what they wanted with
Dr. Monro, and the declarant told him that he had a subject to dis-
pose of, and the young man referred him to Dr. Knox, No. 10, Sur<
geon Square ; and they went there, and saw young gentlemen, whom he’
now knows to be Jones, Miller, and Ferguson, and told them that the
had a subjeet to dispose of, but they did not ask how they had obtained
it ; and they told the declarant and Hare to come back when it was dark,
and that they themselves would find a porter to carry it. Declarant arld
Hare went home and put the body into a sack, and carried it to Surgeon
Square, and not knowing how to dispose of it, laid it down at the
deor of the cellar, and went up to the room, where the three young
men saw them, and told them to bring up the body to the room, which
they did ; and they took the body out of the sack, and laid it on the
ll]ﬂ-'EEEtln;,_-rtublE+ "That the shirt was on the Emf."f;, but the young men
asked no gquestions as fo thal ; and the declarant and Hare, at their
desire, took off the shirt, and got £7 : 10s.  Dr. Knox came in after
|the shirt was taken off, and luoked at the body, and proposed they
should get £7 : 10s., and authorized Jones to settle with them ; and
Im .rur!'cd no questions as to how the body had been obtained. Hare
Hs. anr{ the deelarant got £3 : Hs. Jones, &e. said that they
ﬂmritf ff:rr: glad to see them again when they had any other body to dis-
pose o
L*:r]y last spring, 1828, a woman from Gilmerton came to Hares
house as a nightly lmigi.r_.—liure keeping seven beds for lodgers:
That she was a stranger, and she and Hare beeame merry, and drank
together; and next morning she was very ill in consequence of what
she had got, and she sent fur more drink, and she and Hare drank to-
ether, and she became very sick and vomited ; and at that time she
%ad‘ not: risen from bed, and Hare then said that they would try and
smother her in order to dispose of her body to the dectors:* That she
was lying on her back in the bed, and quite insensible from drink,
and Hare clapped his hand on her mouth and nose, and the declarant:
laid himself neross her body, in order to prevent her making any dis-
turbance—and she never stirred ; and they took her out of bed and’
undressed her, and put her inte a chest ; and they mentioned to Dr.
Knox's young men that they had another subject, and Mr. Miller
| senl @ porter to meel them in the evening at the back of the Castle;
and declarant and Hare carried the chest till they met the porter, and
they accompanied the porter with the chest to Dr. Knox’s elass-room,

and Dr. Knox came in when they were there: the body was cold and'

stiff.  Dr. Knox approved of ils being so fresh, but did not ask aniy
|| questions.

The next was a man named Joseph,t a miller, who had been lying

«* When the reader notices what is printed above in itefics, he will see that the
ﬁﬂmfﬂ‘v with which Burke and Hare got a purchaser for the body of Donald, and

have been great inducemenis to such miscreants to commence their carveer off
muvder.

+ Hare gave the same acconnt as Durke of the number, and the same descrip.
tion of the victims ; but they differ in the order of time in which the murders

e

the desire to “ see them agsin when they had any ofher body to dispose af,™ Imlat :
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badly in the house: That he got some drink from declarant and Hare,
but was not tipsy: he was very ill, lying in bed, and could not speak
sometimes, and there was a report on that account that there was
fever in the house, which made Hare and his wife uneasy in case it
should keep away lodgers, and they (declarant and Hare) agreed that
they should suffocate him for the same purpose ; and the declarant got
a small pillow and Iaid it across Joseph’s mouth, and Hare lay across
the body to keep down the arms and legs; and he was disposed of in
the same manner, lo the same persons, and the body was carried by the
rter who carried the last body.

In May 1828, as he thinks, an old woman came to the house asa
lodger, and she was the worse of drink, and she got more drink of her
own accord, and she became very drunk, and declarant suffocated her ;
and Hare was not in the house at the time; and she was disposed of
in the same manner.

Soon afterwards an Englishman lodged there for some nights, and
was ill of the jaundice: that he was in bed very unwell, and Hare and
declarant got above him and held him down, and by holding his
mouth suffocated him, and disposed of kim in the same manner.

Shortly afterwards an old woman named Haldane, (but he knows
nothing farther of her) lodged in the house, and she had got some
drink at the time, and got more to intoxicate her, and he and Hare
suffocated her, and disposed of her in the same manner.

Soon afterwards a cinder woman came to the house as a lodger, as
he believes, and she got drink from Hare and the declarant, and
became tipsy, and she was half asleep, and he and Hare suffocated
her, and disposed of her in the same manner.

About Midsummer 1828, a woman, with her son or grandson, about

twelve years of age, and who seemed to be weak in his mind, came to
the house as lodgers ; the woman got a dram, and when in bed asleep,
he and Hare suffocated her : and the boy was sitting at the fire in the
kitchen, and he and Hare took hold of him, and carried him into the
room, and suffocated him. THEY WERE PUT INTO A HERRING BAR-
REL THE SAME NIGHT, AND CARRIED T0 DRr. Kxox's RoOMS.

That, soon afterwards, the declarant brought a woman to the house
as a lodger ; and after some days she got drunk, and was disposed of
in the same manner: That declarant and Hare generally tried if
lodgers would drink, and if they would drink, they were disposed of
in that manner.

The declarant then went for a few days to the house of Helen
M‘Dougal’s father, and when he returned, he learned from Hare that
he had disposed of a woman in the declarant’s absence, in lhe same

were committed. He stated, with great probability, that the body of Joseph the
miller was the second sold (that of the old pensioner being the ﬁrst‘f].:. anil of conrse
he was the first man murdered. Burke, with less likelihood, asserts, as above,
that the first murder was that of the female lodger. We are apt to think Hare
was right ; for there was an additional motive to reconcile them to the deed in the
miller’s case,—the fear that the apprehensions entertained throngh the fever would
discredit the house, and the consideration that there was, as they might think,
less erime in killing a man who was to die at any rate. It is not odd that Burke,

acted upon, as he seems always to have heen,i;;y ardent spirits, and involved in A
£ !

eonstant succession of murder, should have misdated the twg actions.
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manner, in his own "house ; but the declarant does not know the
woman's name, or any farther particulars of the case, or whether any
other person was present or knew of it.

That about this time he went to live in Broggan’s house, and a
woman, named Margaret Haldane, daughter of the woman Haldane
before mentioned, and whose sister is married to Clark, a tinsmith in
the High Street, came into the house, but the declarant does not re-
' member for what purpose ; and she got drink, and was disposed of in

the same manner: That Hare was not present, and neither Broggan
nor his son knew the least thing about that or any other case of the
same kind.

That in April 1828, he fell in with the girl Paterson and her com-
panion in Constantine Burke's house, and they had breakfast together,
and he sent for Hare, and he and Hare disposed of her in the same
manner ; and Mr. Ferguson and a tall lad, whe seemed to have known
the woman by sight, asked where they had got the bedy; and the de-
elarant said he had purchased it from an old woman at the back of
the Canongate. T'he body was disposed of jfive or six hours afier the
girl was killed, and it was cold, but nol very stiff, but he does not re-
collect of any remarks being made about the body being warm.

One day in September or October 1828, a washer-woman had been
washing in the house for some time, and he and Hare suffocated her,
and disposed of her in the same manner.

Soon afterwards, a woman named M‘Dougal, who was a distant
relation of Helen MfDougal's first husband,* came to Broggan's house
to see M<Dougal ; and after she had been coming and going to the
- house for a few days, she got drunk, and was served in the same way
by the declarant and Hare.

That  Daft Jamie” was then disposed of in the manner men-
tioned in the indictment, except that Hare was concerned in it. That
Hare was lying alongside of Jamie in the bed, and Hare suddenly
turned on him, and put his hand on his mouth and nose ; and Jamie,
who had got drink, but was not drunk, made a terrible resistance,
and he and Hare fell from the bed together, Hare still keeping hold
of Jamie's mouth and nose ; and as they lay on the floor together, de-
clarant lay across Jamie, to prevent him from resisting, and they held
him in that state till he was dead, and he was disposed of in the same
manner : and Hare took a brass snuff-box and a spoon from Jamie's
pocket, and kept the box to himself, and never gave it to the declarant
—but he gave l;lim the spoon.

And the last was the old woman Docherty, for whose murder he
has been convicted. That she was not put to death in the manner
deponed to by Hare on the trial. That during the scuffle between
him and Hare, in the course of which he was nearly strangled by
Hare, Docherty had crept among the straw, and after the scuffle was
over, they had some drink, and after that they both went forward to
where the woman was lying sleeping, and Hare went forward first,
and seized her by the mouth and nose, as on former occasions ; and

* It is certain that Helen M Dougal (or rather Dougal, for that is her proper
name), never was married : she absconded from home with a married man of the
name of M‘Dougal, long before she knew Burke, and bad two children by him :
he is the father of Gray's wife.
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«at the same time the declarant lay across her, and she had no

tunity of making any noise ; and before she was dead, one or other of
them, he does not recolleet which, took hold of her by the throat.
That while he and Hare were struggling, which was a real scuffle,
M‘Dougal opened the door of the apartment, and went into the inner
passage and knocked at the door, and called out police and murder,
but soon came back ; and at the same time Hare's wife called out
never to mind, becnuse the declarant and Hare would not hurt one
another. That whenever he and Hare rose and went towards the
straw where Docherty was lying, M*Dougal and Hare's wife, who, he
thinks, were lying in bed at the time, or, perhaps, were at the fire,
immediately rose and left the house, but did not make any noise, so
far as he heard, and he was surprised at their going out at that time,
because he did not see how they could have any suspicion of what
they (the declarant and Hare) intended doing. That he cannot say
whether he and Hare would have killed Docherty or not, if the women
had remained, becaust they were so determined to kill the woman,
the drink being in their head ;—and ke kas no knowledge or suspicion
of Dochertly's body having been offered to any person besides Dr. Knox ;
and he does not suspect that Paterson would offer the body to any
ether persen than Dr. Knox,

Declares, T'hat suffocation was not suggested to them by any per-
son as 2 mode of killing, but oceurred to Hare on the first oceasion be-
fore mentioned, and was continued afterwards because it was effec-
tual, and shewed no marks; and when they lay across the body at
the same time, that was not suggested to them by any person, for
they never spoke to any person on such a subject ; and it was not
done for the purpose of preventing the person from breathing, but
was only done for the purpose of keeping down the person’s arms
and thighs, to prevent the person struggling. .

Declares, That with the exception of the boedy of Dacherty, they
never took the person by the throat, and they never leapt upon them ;
and declares that there were no marks of vielence on any of the sub-
jects, and they were sufliciently cold to prevent any suspicion on the
part of the Doctors ; and, af all events, they might be cold and stiff
enough before the hox was opened up, and he and Hare always told
some story of their having purchased the subjects from some relation
or other person who had the means of disposing of them, about different
parts of the town, and the statements which they made were such as
to prevent the Doctors having any suspicions ; and N0 suUspPicloNs
WERE EXPRESSED BY Dr. KNOX OR ANY OF HIS ASSISTANTS, AND
NO QUESTIONS ASKED TENDING TO SHOW THAT THEY HAD SUSPICION.

Declares, That Helen M‘Dougal and Hare’s wife were no way
concerned in any of the murders, and neither of them knew of an
thing of the kind being intended, even in the case of Docherty ; and
although these two women may latterly have had some suspicion in
their own minds that the declarant and Hare were concerned in lift-
ing dead bodies, he does not think they could have any suspicion that
he and Hare were concerned in committing murders.

Declares, That wone of the subjects which they had procured, as
before mentioned, were offered to any other person than Dr. Knox's
assistants, and he and Hare had very little communication with Dr.
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Knox himself ; and declares, that he has not the smallest suspicion of
any other person in this, or in any other country, except Hare and
himself, being concerned in killing persons and offering their bodies
for dissection ; and he never knew or heard of such a thing having
been done before.
W Bunke.
G. Tarr.

Present, Mr. Geo. Tait, Sheriff-Substitute ; Mr., Archibald Secott,
Procurator-Fiscal ; Mr. Richard J. Moxey, Assistant-Sheriff-Clerk ;
the Rev. William Reid, Roman Catholic Priest.

Edinburgh 22d Janwary 1829,
ﬂm]pmr&d William Burke, at present under sentence of death in
the gaol of Edinburgh, and his declaration, of date the 3d current,
being read over to him, he adheres thereto. Declares further, that
he does not know the names and descriptions of any of the persons
who were destroyed except as mentioned in his former declaration.

Declares, that he never was concerned in any other act of the same

kind, nor made any attempt or preparation to commit such, and all

reports of a contrary tendeney, some of which he has heard, are ground-
less. And he does not know of Hare being concerned in any such,
except as mentioned in his former ﬂLLlﬂmtIuII and he does not know
of any persons being murdered for the Itirlm& of dissection by any
other persons than himself and Hare, and if any persons have disap-
peared any where in Scotland, England, or Ireland, he knows nothing
whatever about it, and never heard of such a thmg till he was appre-
hended. Declares, that he never had any instruments in his house

except a common table knife, or a knife used by him in his trade as a

shoemaker, or a small pocket knife, and he never used any of those

instruments, or attempted to do se, on any of the persons “who were
destroyed. Declares, that neither he nor Hare, so far as he knows,
ever were concerned in supplying any subjects for disseetion exeept
those before mentioned ; and, in particular, never did so by raising
dead bodies from the grave. Declares, that they never allowed Dr.
Knox, or any of his assistants, to know exactly where their houses
were, but Paterson, Dr. Knox's porter or deor-keeper, knew. And
this ke declares to be truth.*

Ww. Bunke.

G. Tarr.

CONFESSIONS OF BURKE,
AS AUTHENTICATED BY HIS OWN SIGNATURE.

(From the  Edinburgh Evening Conrant.”)
The following is the document which we have had for some time in

our possession. The words printed in Italics were added by himself
(Burke) in the MS.

* At the time Burke was under examination by the Sheriff, he (Burke) re-
marked to a gentleman who bappened to see him, * that the murders never

[
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Abigail Simpson was murdered on the 12th Febroary 1828, on the
forenoon of the illl_t,r. She resided in Gilmerton, near Edinburgh ; has
a ﬂ:’ulghter living there. She used to sell silt and camstome. She
was decoyed in by Hare and his wife on the afternoon of the 11th
February, and he gave her some whisky to drink. She had one shil-
ling and” sixpence, and a can of kitchen-fee. Hare’s wife gave her
one shilling and sixpence for it ; she drank it all with them. She
then said she had a daughter. Hare said he was a single man, and
would marry her, and get all the money amongst them. I‘hey then
proposed to her to stay all night, which ‘she did, as she was so drunk
she could not go home ; and in the morning was vomiting. They
then gave her some porter and whisky, and made her so drunk that
she fell asleep on the bed. Hare then laid hold of her mouth and
nose, and prevented her from breathing. Burke held her hands and
feet till "she was dead. She made very little resistance, and when
it was convenient they carried her to Dr. Knox's dissecting-rooms
in Surgeon Square, and got ten pounds for her. She had on a drab
mantle, a white-grounded cotton shawl and small blue spots on it.
Hare took all her clothes and went out with them ; said he was going
to put them into the canal. She said she was a pensioner of Sir John
Hay's. (Perhaps this should be Sir John Hope.)

The next was an Englishman, a native of Cheshire, and a lodger of
Hare’s., They murdered him in the same manner as the other. He
was ill with the jaoundice at the same time. He was very tall ; had
black hair, brown whiskers, mixed with grey hairs. He used to sell
spunks in Edinburgh ; was about forty years of age. Did not know
his name.  Suld (o Dr. Knox for £10.

The next was an old woman who lodged with Hare for one might,
but does not know her name. She was murdered in the same man-
ner as above. Sold lo Dr. Knox ,ﬁ;r £10. The old woman was de-
coyed into the house by Mrs. Hare in the forenoon from the street
when Hare was working at the boats at the canal. She gave her
whisky, and put her to bed three times. At last she was so drunk
that she fell asleep ; and when Hare came home to his dinner, he put
part of the bed-tick on her mouth and nose, and when he ecame home
at night she was dead. Burke at this time was mending shoes ; and
Hare and Burke took the clothes off her, and put her body into a tea-
box. Took her to Knox's that night. E

The next was Mary Paterson, who was murdered in Burke's .
brother’s house in the U;":m:ngnte_. in the month of Apri] Iasl:, h}* Burke |
and Hare, in the furenoon. She was put into a tea-box, and carried
to Dr. Knox's dissecting-rooms in the afternoon of the same day ; and i
got £8 for her body. SHE HAD TWOPENCE HALFPENNY, WHICH SHE
HELD FAsT IN HER HAND. Declares that the girl Paterson was only
four hours dead till she was in Knox’s dissecting-rooms; but she was not
dissected at that time, for she was three months in whisky before she
was dissected. SHE Was waRM WHEN BURKE CUT THE HAIR OFF

would have been discovered, had Gray not found the body of Docherty among
the straw.” The public satisfaction in the integrity of Gray has been mani-
fested by a subseription in his favour, (which, however, has amounted to very
]lttle} il h:{ his admiszsion inte the Police Bstablishment of ]:.dluhurgh, in which
he has already given earnest of becomiug an active and intrepid officer.
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meR uEAp; and Knox brought a Mr. ——, a painter, to look at her, she -

was so handsome a figure, and well shaped in body and limbs. One
of the students said she was like a g]irl he had seen in the Canongate
as one pea is like to another. They desired Burke to cut off her hair ;
ONE OF THE STUDENTS GAVE A PAIR OF SCISSORS FOR THAT PUR-
PosE.*

In June last, an old woman and a dumb boy, her grandson, from
Glasgow, came to IHare's, and were both murdered at the dead hour
of night, when the woman was in bed. Burke and Hare murdered her
the same way as they did the others. They took off the bed-clothes
and tick, stripped off her clothes, and laid her on the bottom of the
bed, and then put on the bed-tick, and bed-elothes on the top of her ;
and they then came and took fke boy in their arms and carried
him ben to the room, and murdered him in the same manner, and
laid him alongside of his grandmother. They lay for the space of an
hour ; they then put them into a herring barrel. The barrel was per-
fectly dry ; there was no brine in it. They carried them to the stable
till next day ; they put the barrel into Hare’s cart, and Hare's horse
was yoked in it ; but the horse would not drag the cart one foot past
the Meal-market ; and they got a porter with a hurley, and put the
barrel on it. Hare and the porter went to Surgeon Square with it.
Burke went before them, as he was afraid something would happen,
as the horse would not draw them. When tl‘lu}' came to Dr. Knox's
dissecting rooms, Burke carried the barrel in his arms. The students
and them had hard work to get them ont, being so stiff and eold.
They received £16 for them both. Hare was taken in by the horse
he bought that refused drawing the corpse to Surgeon Square, and
they shot it in the tan-yard. He had two large holes in his shoulder
stuffed with cotton, and covered over with a piece of another horse's
skin to prevent them being discovered. ]

Joseph, the miller by trade, and a lodger of Hare’'s. He had onece
been possessed of a good deal of money. He was connected by mar-
riage with some of the Carron Company. DBurke and Hare murdered
him by pressing a pillow on his mouth and noese till he was dead.
He was then carried to Dr. Knox's in Surgeon Square. They got
£10 for him.

Burke and Helen M‘Dougal were on a visit seeing their friends near
Falkirk. This was at the time a procession was made round a stone
in that neighbourhood ; thinks it was the anniversary of the battle of
Bannockburn. When he was away, Hare fell in with a woman
drunk in the street at the West Port. He took her into his house
and murdered her himself, and sold her to Dr. Knox's assistants for
£8. When Burke went away he knew Hare was in want of money ;
his things were all in pawn ; but when he came back, found him have
plenty of money. Burke asked him if he had been deing any busi-
ness, he said he had been doing nothing. Burke did not believe
him, and went to Dr. Knox, who told him that Hare had llmught a
subject. Iare then confessed what he had done.

A cinder-gatherer ; Burke thinks her name was Effy. She waus
in the habit of selling small pieces of leather to him, (‘as he was a

* What do Dr. Knox and his principal assistants say to this statement ?
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cobbler ), she gathered about the ecoach-works. He took her inte
Hare's stable, and gave her whisky to drink till she was drunk ; she
then lay down among some straw and fell asleep. They then laid
a cloth over her. DBurke and Hare murdered her as they did the
others. She was then carried to Dr. Knox's, Surgeon Square, and
sold for £10.

Andrew Williamson, a policeman, and his neighbour, were dragging
a drunk woman to the West Port watch-house. They found her
sitting on a stair. Burke said, *“ Let the woman go to her lodgings.”
They said they did not know where she lodged. Burke then said
he would take her to lodgings. They then gave her to his charge.
He then took her to Hare's house. Burke and Hare murdered her
that night the same way as they did the others. They carried her
to Dr. Knox's in Surgzeon Square, and got £10.

Burke being asked, did the policemen know him when they gave
him this drunk woman into his charge? He said he bad a good
character with the police ; or if they had known that there were four
murderers living in one house they would have visited them oftener.

James Wilson, commonly called Daft Jamie. Hare's wife brought
Iim in from the street into her house. Burke was at the time get-
ting a dram in Rymer’s shop. He saw her take Jamie off the street,
bare-headed and bare-footed. After she got him into her house, and
left him with Hare, she came to Rymer's shop for a pennyworth of
butter, and Burke was standing at the counter. She asked him for
a dram ; and in drinking it she stamped him on the foot. He knew
immediately what she wanted him for, and he then went after her.*
When in the house, she said, you have come too late, for the drink is
all done ; and Jamie had the cupin his hand. He had never seen
him before to his knowledge. They then proposed to send for another

half mutehkin, which they did, and urged him to drink ; she took a.

little with them. They then invited him ben to the little reom,

and advised him to sit down upon the beéd. Hare's wife then

went out, and locked the outer door, and put the key below the door.
There were none in the room but themselves three. Jamie sat down
upon the bed. He then lay down upon the bed, and Hare lay down

at his back, his head raised up and resting upon his left hand. Burke.

was standing at the foreside of the bed. When they bad lain there
for some time, Hare threw his body on the top of Jamie, pressed his
hand on his mouth, and held his nose with his other. Hare and him
fell off the bed and struggled. DBurke then held his hands and feet.
They never quitted their gripe till he was dead. He never got up nor

cried any. When he was dead, Hare felt his pockets, and took out a.

brass snuff-box and a copper snuff-spoon. Ile gave the spoon to

Burke, and kept the box to himself. Sometime after, he said he

threw the box away in the tan-yard; and the brass-box that was
libelled against Burke in the Sheriff’s-office was Burke’s own box.
It was after breakfast Jamie was enticed in, and he was murdered by

twelve o'clock in the day. BurRgKE pEcLArgs, THAT Mus. Hare

* This statement is decisive as respects the criminalily of the female fiend
Hare's wife. :
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LED PODR JAMIE IN AS A'DUMB LAME TO THE ELAUGHTER, AND AS
A SHEEF TO THE sHEARERS ; and he was always very anxicus making
inquiries for his mother, and was told she would be there immediately.
He does not think he drank above one glass of whisky all the time,
He was then put into a chest that Iare kept clothes in; and they
carried him to Dr. Knox's, in Surgeon Square, that afterncon, and
got £10 for him. Burke gave Daft Jamie's clothes to his brother’s
children : they were almost naked ; and when he untied the bundle
they were like to quarrel about them. The clothes of the other
murdered persons were generally destroyed, to prevent detection.

Ann M‘Dougal, a cousin of Helen JM*Dougal’s former husband.
She was a young woman, and married, and had come on a visit to see
them. Hare and Burke gave her whisky till she was drunk, and
when in bed and asleep, Burke told Hare that he would have most to
do to her, as she being a distant friend, he did not like to begin first
on her. - Hare murdered her by stopping her breath, and Burke as-
sisted him the same way as the others. Oxg or Dr. Knox's assis-
TANTS, Palerson, GAVE THEM A FINE TRUNK T0 PUT HER INTO. It
was in the afternoon when she was done. It was in John Broggan's
house ; and when Brogaan came home from his work he saw the trunk,
and made inquiries about it, as he knew they had no trunks there
Burke then gave him two or three drams, as there was always plenty
of whisky going at these times, to make him quiet. Hare and Burke
then gave him £1 : 10s. each, as he was back in his rent, for to pay
it, and he left Edinburgh a few days after. They then carried her to
Surgeon Square as soon as Broggan went out of the house, and
£10 for her. Hare was cautioner for Broggan's rent, being £3, and
Hare and Burke gave him that sum. Broggan went off in a few days,
and the rent is not paid yet. They gave him the money that he
might not come against them for the murder of Ann M‘Dougal, that
he saw in the trunk, that was murdered in his house. Hare thought
that the rent would fall upon him, and if he could get Burke to pay
the half of it, it would be so'much the better; and proposed this to
Burke, and he agreed to it, as they were glad to get him out of the
way. DBroggan’s wife is a cousin of Burke’s. They thought he went
to Glasgow, but are not sure.

Mrs. Haldane, a stout old woman, who had a daughter transported
last summer from the Calton jail for fourteen years, and has another
daughter married to , in the High Street. She was a lodger of
Hare's. She went into Iare's stable ; the door was left open, and she
being drunk, and falling asleep among some straw, Hare and Burke
murdered her the same way as they did the others, and kept the body
all night in the stable, and took her to Dr. Knox's next day. She
had but one tooth in her mouth, and that was a very large one in
front.

A young woman, a daughter of Mrs. Haldane, of the name of
Peggy Haldane, was drunk, and sleeping in Broggan's house, was
murdered by Burke himself, in the forencon. Hare had no hand in
it. She was taken to Dr. Knox's in the afterncon in a tea-box, and
£8 got for her. She was so drunk at the time that he thinks she was
not sensible of her death, as she made no resistance whatever. She
and her mother were both lodgers of Hare's, and they were both of
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idle habits, and much given to drinking. This was the only murder
that Burke committed by himself, but what Hare was connected with.
She was laid with her face downwards, and he pressed her down, and
she was soon suffocated.

There was a Mrs. Hostler washing in John Brogean’s, and she
came back next day to finish up the clothes, and when done, Hare
and Burke gave her some whisky to drink, which made her drunk.
This was in the day time. She then went to bed. DMrs. Broggan
was out at the time. Hare and Burke murdered her the same way
they did the others, and put her in a box, and set her in the coalhouse
in the passage, and carried her off to Dr. Knox's in the afternoon of
the same day, and got £8 for her. DBrogean’s wife was out of the
house at the time the murder was committed. Mrs. Hostler had
ninepence halfpenny in her hand, which they could scarcely get out
of it after she was dead, so firmly was it grasped.

The woman L‘!.I’Ii]lhi." or Docherty was murdered on the 31st Oc-
tober last, and she was the last one. Burke declares that Hare per-
jured himself on his trial, when giving his evidence against him, as
the woman Camphell or Docherty lay down among some straw at the
bedside, and Hare laid hold of her,mouth and nose, and pressed her
throat, and Burke a=sisted him in it, till she was dead. Hare was
not sitting on a chair at the time, as he said in the Court. There
were seven shillings in the woman’s pocket, which were divided be-
tween EHare and Burke.

That was the whole of them—sixteen in whole : nine were murder-
ed in Hare's house, and four in John Broggan’s ; two in Hare's stable,
and one in Burke’s brother's house in the Eﬂnmlg'lte Burke declares
that five of them were murdered in Hare's room that has the iron bolt
in the inside of it. Burke did not know the days nor the months the
different murders were committed, nor all their names. They were
generally in a state of intoxication at those times, and paid little at-
tention to them ; but they were all from 12th February till 1st No-
vember 1828 ; lmt he thinks Dr. Knox will know by the dates of pay-
ing him the money for them. He never was concerned with any
other person but Hare in those matters, and was never a resurrection-
man, and never dealt in dead bedies but what he murdered. Hg was
urGrp BY Harg's wire o murpErR HeLex M‘Dovcar, the woman
he lived with. The plan was, that he was to go to the country for a few
weeks, and then write to Hare that she had died and was buried, and
he was to tell this to deceive the neighbours; but he would not agree
toit. THE REASON waSs, THEY COULD NOT TRUST TO HER, AS SHE
was A Scored woman., Helen M‘Dougal and Hare's wife were not
present when those murders were committed : they might have a sus-
picion of what was deing, but did not see them done. Hare was always
the most anxious about them, and could sleep well at night after com-
mitting a murder; but Burke repented often of the erime, and could not
sleep without a bottle of whisky by his bedside, and a twopenny candle
to burn all night beside him ; when he awolke he would take a draught
of the bottle—sometimes half a bottle at a draught—and that would
make him sleep. They had a great many pointed out for murder, but
were disappointed of them by some means or other ; they were always
in a drunken state when they committed those murders, and when
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they got the money for them while it lasted. When done, they would

wn their clothes, and would take them out as soon as they got a
subject. When they first began this murdering system, they always
tuuk them to Knox's after t]arl: : but being so successful, they went
in the day-time, and grew more bold. When they carried the girl
Paterson to Knox’s, there were a great many boys in the High School
Yards, who followed Burke and the man that carried her, crying,
¢ They are carrying n corpse;” but they got her safe delivered.
They often said to one another ﬂmt no person could find them out, no
one being present at the murders but themselves two ; and that they
might be as well hanged for a sheep as a lamb. They made it
their business to look out for persons to decoy into their houses to
murder them. Burke declares, when they ke]mt the mouth and nose
shut a very few minutes, they could make no resistance, but would
convulse and make a rumhlm-r noise in their bellies for some time ;
after t.lu.ﬂr ceased :rymg and 111.I.T~.|I|g resistance, tth left them to die
of themselves : but their bodies would often move afterwards, and
for some time they would have lons breathings before life went away.
Burke declares that it was Ged’s providence that put a stop to their
murdering eareer, or he does not know how far they might have gone
with it, © even to attack people on the streets, as THEY WERE s0 suc-
CESSFUL, AND ALWAYS MET WITH A READY MARKET : THAT WHEN
THEY DELIVERED A BODY THEY WERE ALWAYS TOLD TO GET MORE.*
Hare was alw ays with him when he went with a aulgﬂt:t. and also
when he got the money. Burke declares, that Hare and him had a
plan made up, that Burke and a man were to go to Glasgow or Ireland,
and try the sume there, and to forward them to Hare, and he was to
%iw: them to Dr. Knox. Hare's wife always got £1 of Burke’s share,
or the use uf the house, of all that were mun]Ereﬂ in their house ; g
for if the price received was £10, Hare got £6, and Burke got only
£4 ; but Burks pip Nor ¢ive HER THE £]1 ror Darr Janig, For
wHIcH HHARE'S WIFE WOULD NOT SPEAK TO HIM FOR THREE WEEKS.
They could get nothing done during the harvest time, and also after
harvest, as Hare's house was so full of lodgers. In Hare's house were
eight beds for lodgers ; they paid 3d. each ; and two, and sometimes
three, slept in a bed ; and during harvest they gave up their own bed
when throng. Burke declares they went under the name of resurrec-
tion men in the West Port, where they lived, but not murderers.
When they wanted money, they would say they would go and look
for a shot ; that was the name they gave them when they wanted to
murder any person. They entered into a contract with Dr. Knux
and his assistants that they were to get £10 in winter, and £8
summer for as many suh_]ects as they could bring to them.

Old Donald, a pensioner, who lodged in Hare’s house, and died of
a dropsy, was the first subject they sold. After he was put into the
coffin and th& iid put on, Hare unscrewed the nails and Burke lifted
the body out. Hare filled the coffin with bark from the tan-yard, and
];'ut a sheet over the bark, and it was buried in the West Church

ard. The coffin was furnished by the parish. Hare and Burke

# % They were always told to get more ;™ alas ! it is now too apparent what
elfect these words earried in the minds of .Bu.rke mnd Hare.




S ——

L]

took him to the College first ; they saw a man there, and asked for
Dr. Monro, or any of his men ; the man asked what they wanted, or
had they a subject ; they said they had. He then ordered them to
call at 10, Dr. Knox's, in Surgeon Square, and lhe would take it
from them, which they did. They got £7 : 10s. for him. That was
the only subject they sold that they :hd not murder ; and getting that
high price made them try the murdering for suh_]ects.

Burke is thirty-six years of age, was born in the parish of Orrey,
county U'yrone ; served seven years in the army, most of that time as
an officer’s servant in the I)ulle,r:nl militia ; he was married at Ballinha,
in the connty of Mayo, when in the » rmj., but left his wife and two
children in Ireland. She would not come to Scotland with him. He
has often wrote to her, but got no answer; he came to Scotland to
work at the Union Canal, and wreught there while it lasted; he re-
sided for about two years in Peebles, and worked as a labourer. He
wrought as weaver for eighteen months, and as a baker for five months ;
he learned to mend shoes, as a cobbler, with a man he lodged with i in
Leith ; and he has lived with Helen M‘Dougal about ten years, until
he and she were confined in the Calton J ail, on the charge of mur-
dering the woman of the mame of Docherty or Campbell, and both
were tried before the High Court of Justiciary in December last.
Helen M‘Dougal’s charge was found not proven, and Burke found
guilty, and sentenced to suffer death on the 28th Januury.

Declares, that Hare's servant girl could give information respeeting
the murders done in Hare's house, if she likes. She came to him at
Whitsunday last, went to harvest, and returned back to him when
the harvest was over. She remained until he was confined along with
his wife in the Calton Jail. She then sold twenty-one of his swine for
£3, and absconded.  She was gathering potatoesin a field that day Daft
Jamie was murdered ; she saw his clothes in the house when she came
home at night. Her name is Elizabeth M®Guier or Mair.* Their
wives saw that people came into their houses at night, and went to
bed as ludgerh, but did not see them in the morning, nor did they make
any inquiries after them. They certainly knew what became of them,
although Burke and Hare pretended to the contrary. Hare's wife
often helpcd Burke and Hare to pack the murdered hodies into the
boxes. Hernew M‘Dovean NEVER DID, NOR SAW THEM DONE
BurRkE NEVER DURST LET HER KxNow ; he used to smuggle and
drink, and get better victuals unknown to her ; he told her he bought
dead bodies, and sold them to doctors, and that was the way they got
the name of resurrection-men.

“ Burk deaclars that docter Knox never . incoureged him, nither
laught or incoregd him to murder any person, wether any of his
asistents, that worthy gentleman Mr. Fergeson was the only man that
ever mentioned any thing about the bodies. He inquired where we got
that yong woman Paterson.

( Sined ) “ WrLLraym Burk, prisoner.*”

Condemned Cell, January 21, 1819,

® She is a native of Ireland, as we are well informed.

* While Burke was in the Lock-up-house, the evening before his execution,
he signed a paper, in which he says, * The decument, or narrative, which I signed
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EXECUTION OF BURKE.

Shortly after mid-day of Tuesday the 27th January, preparations
commenced at the phlw of execution. Strong poles were fixed in the
street, to support the chain by which the crowd. was kept at due dis-
tance, and on this vceasion the space enclosed was considerably larger
than usual. By half-past ten o'clock ut night, the frame of the gib-
bet was brought to the spot ; und, as the m;,ht was very wet, there
was no time lost by the workmen, and by 12 o'clock, the whole pre-
parations in this department were completed. So ekceedingly anxious
were all ranks, that in utter disregard of the ** pelting of the pitiless
storm,” the operatives were met.mﬂy surrounded by a great assem-
blage. When their labours were finished, the cromd evinced their
abhorrence of the monster Burke, and all concerned in the West Port
murders, fzq three tremendons cheers.

About four o'clock on Tuesday morning, he was taken in a coach
from the jail on the Calton Hill to the Lock-up, a prison immediately
adjacent to the place of execution.

At a very early hour on Wednesday morning, although the rain
fell in torrents, the ili’lljlll" began to assemble ; - ..|m| by eight o'clock,
one of the densest crowds had collected ever witnessed on the streets
of Edinburgh—certainly there were not fewer than from 20,000 to
25,000 spectators. ]'_'..vrrv window and hl:n.ls-r_--tup from which a
glimpse of the criminal could be obtained was occupied. For some
days previous, great interest had been used to obtain windows com-
mandmg a full view of the scaffold,—the cost varying according to the
local position, from five to twenty shillings. Crowds of people con-
tinued to arrive, not only from all parts of the city, but from all the
nt:ig;hbutlrf]tg towns. The scene at this time was l'Ji‘E]!l}’ iln[lre't&i'lre.
No person could without emotion surve y such a vast assemblage, so
ElDGl:‘h,' wedged together, razing on the futal apparatus, and waiting
in anxious and solemn silence t.hn:- arrival of the worst of murderers.

Burke slept soundly a great part of Tuesday night, and when he
awoke, expressed some anxiety to have his irons struck off, which was
done about half-past five o'clock. When helding up his leg, and when
the fetters fell off, he zaid, “ So may all my {*.uthlv chains fall I At
a previous part of the morning, he held up his hand, and with much
apparent earnestness, said, “ Oh that the hour was come which shall
separate me from this world I”  About half-past six o'clock, the two
Catholic clergymen (the Rev. Messrs. Reid and Stewart) entered the
Lock-up-House, and the former immediately waited upon the eriminal
in his cell. At seven o'clock, be walked into the keeper’s room, with
a firm step, followed by Mr. Reid, and took his seat in an arm-chair

for Ewart, was correct, 80 far as I had time to examine it ; but it was
given under the express stipulation that it should not be published for three
maonths after my decease. I authorize to insist upon the delivery of
the paper above alluded to from the Cowrant office. or any other person in whose
possession it may be 3 and, at same time, I desire Bailie Small to be present when
the papers are demanded and got up, and that®they may be teken to the Sheriff’s
Office, and compared with my declaration made before the ::-]ulllf which is the
pnly full statement that can be relied on”—Aund this is witnessed by Bailie
Small, Mr. Porteous, and Mr, James Burn.

-
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by the side of the fire. It was remarked, however, that twice or
thrice he sighed heavily. At this time two of the magistrates were
present, and were ﬂhurth' after joined by the Rev. Messrs. Marshall
and Porteous. The eriminal and his 5p1r1t.u=|1 assistants of the Catholie
persuasion had, in the meantime, commenced their devotions, Burke
uil]mrﬂnth taking a fervent interest in these solemn preparations for
his end.  Inthe course of the religions exercise, the priest endeavoured
to comfort his mind, and t"‘..lll!]l‘ti’{l him to “ confide in the merey of
God.” This expression appeared to touch some l]:lt!l:l.lliilr chord of
sympathy in the prisoner’s breast, and drew from him a deep sigh,
which seemed to bespeak some sudden and indeseribable, though mo-
mentary, distraction of mind.  In retiring to another a;:.:rl:munt he
was accidentally met by the executioner, “who stopt him rather un-
cer t.:mnn:lmmh‘ upon w hich he said, “ I am not just ready for you yet.”
IHe was, however, followed by W lllmms, and z-eel;urm-rir shortly after-
wards with his arms piniened, but without anychange in his demeanour.
While the executioner was discharging this part of his duty, Burke
made no r-mark, except to tell him that his handkerchief was tied
behind., e was then offered a glass of wine, which he accepted, and
drank * Farewell to all my friends !” and then entered into conver-
sation for a few minutes with Mr. Marshall and Mr. Porteous. The
magistrates, Bailies Crichiton and Small, now appeared in their robes,
w il,h their rods of office, and the eriminal took the upllurtl.mltv before
he went forth to meet his ﬂl}{:m of -E‘:{Ir(:shlllg his gy ll:ll‘.l!.de to the
magistrates, particularly to Bailie Small, for the kindness he had ex-
]wrivnm.-tl from him, as well as from all the public authorities. He
also made similar acknowledgments to Mr. Rose, the governor, Mr.
Fisher, the depnty, and Mr. and Mrs. Christie, who have the cimrge
of the Lock-up-house.

At eight o'cluck, the procession left the Lock-up-house, and Burke
walked to the scaffold with a firm step, but leaning on the arm of Mr.
LReid. As soon as the officers lu whom the Ll.llpt*ll: was ]lreceded

made their appearance at the head of Libberton’s W Hlll one loud and

stmullaneons shout was given by the crowd.  When ‘he mounted the
stair, it was with a step as if he were anxious to bring the tragedy to
a conclusion ; and having heard the shouts of the multitude, his
presence of mind seemed to be disturbed a good deal, and he appeared
to require more support than when he was walking from the Lock-
up-house.  When he was fairly upon the seaffold, loud and universal
shouts and yells of execration burst from the spectators, and he cast a
look of fierce and even desperate defiance at the multitude. He knelt
immediately, and was engaged for a few minutes in his devotions,
assisted by one of the Catholic priests. Mr. Marshall concluded the
religious exercises by a short prayer. At the time when the culprit
was observed to kneel, which he did with his back to the crowd, the
shouts were repeated, with cries, to the persons on the El;'ﬂifﬂli] of
« Stand out of the way!” “ Turn bim round ! &e. Signals were
made to the crowd by the magistrates to intimate that Burke was
engaged in his devotions ; but these were totally disregarded, and
the clamours continued. Besides the cries above noticed, shoutls were
heard of “ Hare ! Hare ! bring out Hare !” * Haing Knox !” “ He's
a norions morsel '™ When Burke rose from his knees, he lifted a
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silk handkerchief upon which he had knelt, and put it with much
eare into his pocket; he then gave one single glance up to the
gallows.

At ten minutes past eight, Burke took his place on the drop.
While the executioner was adjusting the rope, one of the priests said
to him, “ Now say your creed; and when you come to the words
¢ Lord Jesus Christ,” give the signal, and die with his blessed name
in your mouth.” During all this time shouts were heard of, *“ Burke
him !” “ Give him no rope !” “ Do the same for Hare!” “ Weigh
them together!”  Wash blood from the land !” &e. When the exe-
cutioner was about to unloose his handkerchief, in order to adjust the
rope, Burke said to him, * The knot's behind ;” which were the only
words he uttered on the seaffold. Precisely at a quarter past eight,
Burke gave the sicnal, and amidst the most tremendous shouts, died
almost without a struggle.

On the body being cut down, about five minutes before nine o'eloek,
another shout was sent forth by the multitude. There was evidently
a great desire to get hold of the dead body, and the people were m:'!:r,r
restrained by the numerous body of police, aided by the strong bar-
riers. A scramble took place among the assistants under the seaffold
for portions of the rope, and knives and scissors were actively at worl.
Even a handful of shavings from the cofhn was pocketed as a relic.
Not the slightest accident of any kind veeurred.

The body of Burke was removed, during the nizht, to Dr.
Mouro’s class-room, and on Thursday it was in part dissected. The
brain was the portion of the subject which was lectured upon ;
it was described as unusually soft ; but peculiar softness is by no
means uncommon in criminals who suffer the last punishment of
the law. The anxiety to see the body was very great. A pro-
digious crowd collected at an early hour in the forenoon, and be-
sieged the class-room door, eager to gain admission. The regular
students were provided with tickets. It was with great difficulty,
however, that these could be made available, even with the assistanca
of the police. Those having been aceommodated who were entitled
to admission, others were then admitted till the room was filled.
The lecture began at one o'clock, and is usually over by two, but from
the nature of the subject it was necesguri]}' |!rutr‘-1L‘tL’.I1, and did not
terminate till after three. About half-past two o'clock, however,
a body of young men, consisting chiefly of students, assembling in the
area, and becoming clamorous for admission, which of course was quite
impracticable, it was found necessary to send for a body of police to
preserve order. But this proceeding had quite an oppesite effect
from that intended. Indignant at the opposition they met with, con-
ceiving themselves to have a preferable title to admission, and exas-
perated at the display of force, the young men made several attempts,
in which they had nearly succeeded, to overpower the police, and
broke a good deal of glass in the windows on either side of the entrance
to the anatomical theatre. The police were in fact compelled to use
their batons ; and several hard blows were exchanged on both sides.
The Lord Provoest was present for some time, but was gla . to retire
with whole bones, amidst the senseless hootings of the obstreperous
youths, who lavished opprobrious epithets on the magistrates, particu-
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cularly on Bailie Small, the College Bailie. Thia disturbance lasted
from hnlf—past. two till nearly four o'clack, when an end was at once
put to it h*..r the ETIIH'I SETI50 uf pmﬁ-%nr {'hrHt}Hml who ﬂIIII[}l]!'ici‘{! o
the yonng men that he had arranged for their admission in parties of
about fifty at a time, giving his own T'IE."I"hﬂIIEl guarantee for their good
conduct. This was received with loud cheers, and lmmedmtel'.' the
riotous disposition they had previonsly manifested, disappeared.

Several of the more violent of the youths were taken into custody by

the police, but were liberated on their parole by the magistrates,
Several of the policemen, we regret to learn, were ﬂuwtre]j' ]lllﬂ:, as
also were some of the students. On Fru‘uy, an order wias gwr-n to
admit the public generally to view the body of Burke, and of eonrse
many thousands availed themselves of the opportunity thus afforded
them. Indeed, solong as daylight lasted, = stream of persons con-
tinued to flow through the College Square, wlho, as they arrived, were
admitted by one stair to the anatomical - theatre, passed the table
on which lay the body of the murderer, and made their exit by an-
other stair. By these means no inconvenience was felt. except what
was oecasioned by the impatience of the crowd to get forward to the
theatre. As if to preserve a uniformity in the disgusting details con-
nected with this monster. it remains to be rrer.mrded ‘that -«:evr;-n females
pressed in amongz the rest of the crowd to view the corpse. They were
roughly handled, and had their clothes torn by the male spectators.

PHRENOLOGICAL DEVELOPMENT OF BURKE,

MEASUREMENT.
Inches.

Cireumference of the head - - - 22.]
From the oceipital spine to lower Individuality - 77
From the ear to lower Individuality -
From ditto to the centre of Philoprogenitiveness’ - 4.8
From ditto to Firmness - - 5.4
From ditto to Benevolence - - 5.7
From ditto to Veneration e - 55
From ditto to Conscientionsness - - 5.
From Destructiveness to Destructiveness - 6.125
From Cautionsness to Cautiousness - - 53+
From Ideality to Ideality - - 4.6
From Aequisitiveness to Aecquisitiveness - O0.8
From Secretiveness to Secretiveness - - b.7
From Combativeness to Combativeness - - 5.5

DEVELCPMENT.-

Amativeness, very larze.  Philoprogenitiveness, full. Concentra-
tivenoss, dehcmm Aﬂhe:-.wéness, full, Cembativeness, large. De-
structiveness, very large.  Constructiveness, moderate. Acquisitive-
ness, lirge. Secretiveness, large.  Self-esteem, rather large.. Love
of Approbation, r::tllt'rlnrg Cautiousness, rather large. Beneve-
lence, larre.  Veneration, large. Hope, small. | Ideality, small.. Con~,
scientiousness, rather lur;,e l'jrnmuss, large. Individuality, uppers
moderate.  Do. lower, full  Form, full. ' Size, do. Weight, do.
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Colour, do. Locality, do. Order, do. Time, deficient. Number,
full. Tune, moderate. Language, full. Comparison, full. Causa-
lity, rather large. Wit, deficient. Imitation, full.

* The above report, it may be necessary to observe, was taken a few
hours after the execution. In consequence of the body having been
thrown on its back, the integuments, not only at the back of the head
| and neck, but at the posterior lateral parts of the head, were at the
time extremely congested ; for in all cases of death by hanging, the
blood remaining um:mgulatml. invariably gravitates to those parts
which are in the most depending position. Hence, there was a dis-
tension in this case over many of the most important organs which
gave, for example, Amativeness, Combativeness, Destructiveness, &e.
an appearance of size which never existed during life, and, on the
other hand, made many of the moral and intellectual organs seem in
contrast relatively less than they would otherwise have appeared. In
this state, a cast of the head was taken by Mr. Joseph; but although
for phrenological purposes it may do very well, yet no measurement,
either from the head itself in that condition, or a cast taken from it,
can afford us any fair eriterion of the development of the brain itself.
We know that this objection applies to the busts of all the murderers
which adorn the chief pillars of the phrenological system.; and in no
case is it more obvious than in the present.

Qur able professor, Dr. Monro, gave a demonstration of the brain
to a erowded audience on Thursday morning ; and we have, from the
best authority, been given to understand, it presented nothing unusual
in its appearance. We have heard it asserted that the lateral lobes
were enormously developed, but having made inquiry on this subject,
we do not find they were more developed than is usual. As no mea-
surement of the brain itself was taken, all reports on this subject must
be unsatisfactory ; nor could the evidence of any eye-witness in such a
matter prove suflicient to be admitted as proof either in favour of or
aguinst pllr{-:m_ﬂug]r

The question which naturally arises is, whether the above develop-
ments correspond with the character of Burke? It is not our inten-
tion to enter into any controversy on this subject ; yet we cannot help
remarking, that it may be interpreted, like all developments of a simi-
lar kind, either favourably or unfavourably for phrenclogy, as the in-

enuity or prejudices of any individual may influence him. We
have the moral organs more developed certainly than they ought to
have been ; but to this it is replied, that Burke, under the benign in-
fluence of these better faculties, lived upwards of thirty years, without
committing any of those tremendous atrocities which have so paralyzed
the public mind. He is neither so deficient in benevolence nor con-
scientiousness as he onght to have been, phrenclogically speaking, and
these organs, which modified and gave respectability to his character
for as many as thirty years, all of a sudden cease to_exercise any in-
fluence, and acquisitiveness and destructiveness, arising like two arch
fiends on both sides, leave the state of inactivity in which they had re-
‘posed for so long a period, and gain a most unaccountable control
over the physical powers under which they had for so many years suc-
cumhei Bat, is the size_of the organ of destructivenessin Burke
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larger than it is found in the generality of heads >—and are his organs
of benevolence and conscientionsness less developed than usual ?

ANOTHER ACCOUNT.

Phrenology is the only science of mind which contains elements and
principles capable of accounting for such a character as that before us;
and it does so in a striking manner. We have seen a measurement
and development of the head of Burke, taken by an experienced phre-
nologist from the living head ; also a very accurate cast of the head
with the hair shaven, taken by Mr. Joseph after the execution; and
we have conversed with a medical gentleman who saw the brain dis-
sected. The head was rather above than below the middle size. The
middle lobe of the brain, in which are situate the organs of destrue-
tiveness, secretiveness, and acquisitiveness, was very large ; at destruc-
tiveness, in particular, the skull presented a distinet swell, and the
bone was remarkably thin.* The cerebellum, or organ of amativeness,
was large ; and Burke stated that, in some respects, his ruin was to
be attributed to the abuses of this propensity, because it had led him
into habits which terminated in his greatest crimes. The organs of
self-esteem and firmness weré also largely developed. It is mentioned
in all the phrenological works, that self-esteem and aequisitiveness are
the grand elements of selfishness. The anterior lobe, or that in which
the intellect is placed, although smail in proportion to the middle lobe,
was still fairly ﬁevel{:ped, especially in the lower region, which is con-
nected with the perceptive faculties. In accordance with this fact,
Burke displayed acuteness and readiness of understanding. He could
read and write with facility, and his conversation was pertinent and
ready. The upper part of the forehead, connected with the reflecting
organs, was deficient. The organ of ideality, which gives refinement
and elevation, was exceedingly small ; that of wonder, which prempts
to admiration, is also deficient ; and the organ of wit is small.

Here we find the organs, which, when abused, lead to selfishness,
cruelty, cunning, and determination, all large; but we have still to
account for the faculties which enabled him to act a better part in
early life. Accordingly, combativeness is considerably inferior to de-
structiveness in size, and cautiousness is large. These, acting in com-
bination with great firmness and secretiveness, would give him com-
mand of temper ; and accordingly, it is mentioned that he was by ne
means of a quarrelsome disposition ; but when once roused into a pas-
sion, he became altogether ungovernable—deaf to reason, and utterly
reckless, he raged like a fury, and to tame him was no easy task ; that
is to say, when his large destructiveness was excited to such an extent
that it broke through the restraints of his other faculties, his passion
was elevated into perfect madness. Farther, looking at the coronal

surface of the hrain—the seat of the moral sentiments—we find ‘it nar=
‘row in the anterior portion, but tolerably well elevated ; that is to say,

the organ of benevolence, although not at all equal in size to the organs

* This, as our readers will perceive, is the report which is contradicted, on the
highest authority, in the preceding account. The thinness of the bone alluded
to, we are also informed, was not peculiar to the skull of Burke, for it is found
in that part to be attenuated in almost every skull,
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of the animal propensities before mentioned, is fairly developed. Ve-
neration and hope are also full ; while conscientiousness is, in phreno-
logical language, ¢ rather full,” or, in common speech, not remarkably
deficient. Love of approbation alse is full. In these faculties we find
the elements of the morality which he manifested in the early part of
his life ; and also an explanation of the fact, remarked by all 'ﬁg:} saw
him, that he possessed a mildness of aspect, and suavity of manner,
which seemed in inexplicable contradiction with his cold-blooded fero-
city. If there had been no kindness at all in Burke's nature, this ex-
ion would have been an effect without a cause.

The organ of Imitation is well developed ; and it is mentioned in
the phrepological works, that Secretiveness (which in him is likewise
large), in combination with Imitation, produces the power of acting,
or simulation. It is eurious to observe, that Burke possessed this ta-
lent to a considerable extent. He stated, that he was fond of the
theatre, and oceasionally represented again the acting which he had
seen. [He also, and not Hare, was the decoyer, who, by pretended
kindness, fawning, and flattery, or by acfing the semblance I:-Fa friend,
inveigled the victims into the den. This quality enabled him also to
act a part in his interviews with the various individuals who visited
him in jail. He showed considerable tact in adapting himself to the

rson who addressed him ; and from the same cause it was sometimes

ifficult to discover when he was serious and when only feigning. His

at Self-Esteem, Firmness, Cautiousness, and Secretiveness, pro-

uced that self-command, and unshaken composure, which never for-
sook him during his trial and execution.

One of the most striking tests of the degree in which the moral
sentiments are possessed by a eriminal, is the impression which his
erimes make upon his own conscience when the deeds have been com-
mitted. In John Bellingham, who murdered Mr Perceval, the organ
of Destructiveness is very large, while that of Benevolence is exceed-
ingly deficient ; and Bellingham could never be brought to perceive
the cruelty and atrocity of the murder. Burke, in whom Benevolence
is better developed, stated, that * for a long time after he had mur-
dered his first victim, he found it utterly impossible to banish for a
single hour the recollection of the fatal 5tmgg1]e—the screams of dis-
tress and despair—the agonizing groans—and all the realities of the
dreadful deed. At night, the bloody tragedy, accompanied by fright-
- ful yisions of supernatural beings, tormented him in his dreams. For
a long time he shuddered at the thought of being alone in the dark,
and during the night he kept a light constantly burning by his bed-
side.” Even to the last, he could not entirely overcome the repug-
nance of his moral nature to murder, but mentioned that he found it
Becessary to deaden his sensibilities with whisky, leaving only so great
a glimmering of sense as to be conscious of what he was doing. He
positively asserted, that he could not have committed murder when
perfectly sober.

Burke was considerably muscular, and in the cast with the hair
shaven, taken after death, the measurement of destructiveness is two-
eighths of an inch larger than the measurement taken during life,
‘which must be abated in the estimate of the organ.
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PHRENOLOGICAL DEVELOPMENT OF HARE.

We are happy to have it in our power to give, in addition to the above,
the following report of the measurement of the atrocious Hare. It
was taken the night before his acquittal from prison, and its accuracy
may be cmlﬁdentl}r relied on.

MEASUREMENT. Inchea. |
From the occipital Spine to lower Individuality l‘j"-?ﬂth&
From the Ear to lower Individuality -
From ditto to the occipital Spine -
From ditto to Philoprogenitiveness -
From ditto to Firmness - -
From ditto to Benevolence -
From ditto to Causality - -

mm.mutmm;-ptp;np;h.-h._;,
1N Lo S ==

From ditto to Comparison - - 5.4
Destructiveness to Destructiveness - .19-20ths.
Secretiveness to Secretiveness - B
Acquisitiveness to Acquisitiveness - -11-20ths.
Combativeness to Combativeness - 7
Ear to Conscientiousness - - 5
Ideality to Ideality - - 4
DEVELOPMENT.

The organ of destructiveness is large in Hare, but certainly rather
below than above the average size. The organ of acquisitiveness is '-i
also large, but its true development cannot be ascertained in conse- |
quence of the size of the temporal muscle, under which it lies.
Secretiveness is large. Benevolence is well developed, in proportion
to the size and figure of the head. Conscientiousness is full. Can-
tiousness is large. Combativeness is large. Ideality is very large.
Causality is large. Wit is full.

The phrenologists and antiphrenologists draw very different deduc-
tions from the development of both of these murderers.

The antiphrenologists argue that destructiveness in Burke heing
rather below than above the average size, and benevolence decidedly
large,—his character is at variance with these indications. The
ghrenuluglsts reply, that destructiveness is certainly large, and as to

is benevolence, he was until within the last few years really a bene-
volent man.

The antiphrenologists aver that Hare’s destructiveness is not so
large as they would a priori have anticipated, and his intellectual
organs, causality, wit, and ideality, are so well {lﬂ“'i'[".]ﬂ]]ﬂll as to be
totally at variance with his acknowledged character. The phrenolo-
gists reply, that the coronal surface of the head is ]ﬂW u.nl:l ﬂnt, and
the anterior lobes of the brain very small ; to which it is ugum re-
joined, that this flat shape of head is very common, and it is impossible
to ascertain by external inspection what is the proportional develop-
ment of the cerebral lobes.

The antiphrenologists state that the organ of benevolence is in Hare

1 well developed, which the phrenologists denf, referrmg to its distance
from the ear, which is not so great in this instance as in Burke; to
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which is retorted, that the head is broader, and it makes up in expan-
sion what it wants in length.

The ¢aution and secretiveness of both are large, to which the anti-
phrenologist replies, that these faculties did not predominate so much
s is commonly believed in either of their characters.

Such are many of the arguments that have come within our own
hearing, and we leave our readers to draw their own conclusions.

Mr. Combe’s report will appear, we presume, in the Phrenological
Journal, and the professed antiphrenologists of this city have not yet
given theirs to the publie.

HARE IN DUMFRIES!
( Abridged from the « Dumfries Courier.” )

At a little past eight on Thursday night, Hare was released from
the Calton-hill Jail, and after being muffled in an old camlet cloak,
was conveyed by the head turnkey to Newington, where the two
waited till the mail came up. He got safely seated on the top of the
mail, and the tall man who eame to see him off, exclaimed, when the
guard said ““ all's right,” * Good bye, Mr. Black, and I wish you
well home!” At Noblehouse, when the inside passengers alighted
and went into the Inn, Hare followed their example. At first, how-
ever, he sat down near the door, behind backs, with his hat on, and
his cloak closely muffled about him. But this backwardness was
ascribed to his modesty, and one of the passengers, by way of
encouraging him, ﬂskeg if he was not perishing with cold. Hare
replied in the affirmative, and then moving forward, took of his hat,
and commenced toasting his paws at the fire—a piece of indiseretion
that can only be accounted for by his imbecility of charucter. And
little indeed was the wreteh aware that Mr. Sandford, advocate, one
of the eounsel employed against him in the prosecution at the instance
of Daft Jamie’s relations, was then standing almost at his elbow.
When the guard blew his horn, the associate of Burke managed to be
first at the coach-door, and as there happened to be one vacant seat,
was allowed to go inside. But Mr. 5., on coming forward, im-
mediately discovered what had taken place, and though somethin
wis suit[y about the coldness of the night, determinedly exclaimed,
““ Take that fellow out.” Again, therefore, he was transferred to the
top, and then Mr. S., to explain perhaps his seeming harshness,
revealed to his fellow-travellers a secret which we devoutly wish he
had kept. When the coach arrived in Dumfries, the news flew like
wild-fire in every direction. We have already spoken of the erowd
that had assembled shortly after eight o'clock, and by ten it had be-
come perfectly overwhelming., The numbers of the people are esti-
mated at 8000. It was known that Hare was bound to Portpatrick ;
and in the interim of more than four hours, that elapses between the
.arrival of the Edinburgh, and departure of the Galloway or Port-
fa.u'iuk mail, hundreds, if not thousands, were admitted to see him.
t was deemed impossible to drive the mail along the High Street,
when the time for her departure arrived, if Hare were either out or
inside, with safety to any persun connected with it. When it became
- generally known that Hare had not proceeded by the mail, group
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after group continued to visit the monster’s den. By these successive
visitors, he was forced to sit or stand in all positions ; and cool, and
insensate, and apathetic as he seems, he was occasionally almost
frightened out of his wits. Abuse of every kind was ]]l}c;ntifullj'
heaped on him. On one occasion he was menaced by a mere boy,
while others urged him on and took his part, and at this time he became
so much irritated, that he told them “ to come on and give him fair
play.” A second time, when pressed beyond what he could bear, he
took up his bundle and walked to the door, determined, as he said,
to let the mob * tak’ their will o’ him.” In this effort he was checked
by a medieal man.

During the whole forenoon, Mr. Fraser, the landlord, was apprehen-
sive for the safety of his premises, and naturally anxious to eject the
culprit who had rendered them so obnoxious. In faet, the whole
town was so completely convulsed, that it was impossible to tell what
would happen next; and in these circumstances, and after due de-
liberation on the part of our magistrates, who had a very onerous duty
to perform, an expedient was hit on, and successfully executed, though
the chances seemed ten to one against it.—Betwixt two and three
o’clack, a chaise and pair were brought to the door of the King’s Arms
Inn, a trunk buckled on, and a great fuss made ; and while these
means were employed as a decoy duck, another chaise was got read
almost at the bottom of the back entry, and ::umplEI:E]}' excluded from
the view of the mob, if we except a posse of idle boys. The next
step was to direct Hare to clamber or rather jump out of the window
of his prison, and crouch like a cat along the wall facing to the stables,
s0 as to escape observation. This part of his task was well executed ;
and the moment he got to the bottom and jumped into the chaise, the
doors were closed, and the postilion drove off. The mob had become
suspicious that a manceuvre of some kind was in the act of being ex-
ecuted, and hurried off in pursuit. At every little interval the
chaise-driver was intercepted and threatened ; and though Hare en-
deavoured to keep up the near pannel, and also cowered down to be
out of harm’s way, three stones were thrown at, and entered the chaise.
The jailor had previously received his clew, and though a strong chain
was placed behind the door, an opening was left to admit the fugitive ;
and into this gulf he leapt, hop-step-and-jump—a thousand times more
happy to get into prison than the majority of criminals are to get out
of it! His escape enraged the mob greatly, and the scene of action
must now be shifted from the King's Arms Inn to the neighbourhoeod
of the jail. As their numbers increased, they laid regular siege to
this place of safety, preventing all ingress or egress, excepting at
considerable personal risk. From four to eight o'clock, nothing but
clamour and rioting were heard ; and at nightfall they smashed and ex-
tinguished the nearest gas lamps, for reasons that may be easily enough
conceived. Though the militia staff and police exerted themselves
to the utmost, their number: were inadequate to preserve proper
order ; and it was not till near cight o’clock, when a hundred speeial
constables were sworn in, and appeared armed with batons on the
spot, that the peace of the town was re-assured. Previous to this,
nearly the whole front windows of the Court-house were smashed, as
well as a few in an adjoining building. In spite of the noise occasioned
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by the uproar and ceaseless hum of human voices, Hare was in bed
and sound asleep. At one o'clock on Saturday morning the mob had
dispersed, and Hare was roused, and ordered to prepare for his
immediate departure. While putting on his clothes he trembled
violently, and enquired eagerly for his cleak and bundle. But as these
articles were not at hand, he was told that he must just go without
them, and thank his stars into the bargain that he had a prospect of
escaping with whole bones. As the whole population of Gallowa
were in arms, and as the mail had been surrounded and searched on
Friday at Crocketford toll-bar, and probably at every other stage
betwixt Dumfries and Portpatrick, he was recommended to tuke a
different route, and being fairly put on the Annan road, he was left
to his own reflections and resources. At three o'clock he was seen b
a boy passing Dodbeck, and must have been beyend the Border by
break of day, though a report was circulated on Saturday and Sunday,
that he had been discovered at Annan, and stoned to death. But
this, mistake was corrected yesterday (Monday) by the driver of the
miail, who reported that he saw him at a quarter past five on Saturday
evening, sitting beside two stone-breakers on the public read, within
half a mile of Carlisle. As the coach passed he held down his head,
but the driver recognised him notwithstanding, as well as a gentle-
man who was on the top of the mail.—Since writing the above, we
have learnt that Hare was seen on Sunday morning last, about two
miles beyond Carlisle. e seemed to be moving onwards, trusting to
circumstances, and without any fixed purpose, if we except the wretched
one of prolonging, as long as possible, his miserable life.

( From the < Glasgow Chronicle” of Tuesday.)

The celebrated Mrs. Hare was this afternoon rescued from the hands
of an infuriated populace by the Calton Police, and for protection is
confined in one of the cells. She had left Edinburgh jail a fortnight
ago, with her infant child, and bas since been wandering the country
incog. She states, that she has lodged in this neighbourhood four
nights, with her infant and “ her bit duds,” without those with whom
she lodged knowing who she was, and she was in hopes of quitting
this vicinity without detection. For this purpose, she remained in
her lodgings all day, but occasionally, early in the morning or at twi-
light, she ventured] the length of the Broomielaw, in hopes of finding
a vessel ready to sail to Ireland ; but she has hitherto been disappoint-
ed. She went out this morning on the same object, and when return-
ing, a woman, who she says was drunk, recognised her in Clyde Street,
and repeatedly shouted, *° Hare's wife; Burke her!” and threw a
large stone at her. A crowd soon gathered, who heaped every indig-
nity upon her ; and with her infant child, she was pursued into Cal-
ton, where she was experiencing very rough treatment, when she was
rescued by the police.  She occasionally burst into tears while deplor-
ing her unhappy situation, which she ascribed to Hare's utter profli-

, and said all she wished was to get across the channel, and end

er days in some remote spot in her own country, in retirement and
penitence. The authorities, before releasing her, will probably make
arrangements for procuring her a passage to Ireland. An immense
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crowd surrounded the Calton Police Office this afterncon, in expec-
tation of seeing the unhappy woman depart.

( From the < Edinburgh Fvening Courant” of Saturday, Feb. 14.)

Hare’s wife was sent down from Glasgow to Greenock, for the pur-
pose of taking passage to Derry in the steam-boat for tII.lI: port, which
is at no great distance from her native place. In consequence, how-
ever, of the want of a bundle of clothes, which she could not get
away with her, from being intercepted by the crowd, she was detained
till Thursday, 12th February, about two o'clock, when she sailed in
the Fingal for Belfast. Whilein Greenock, the police took her under
their guardianship, and it was to but a few that she was known to
have been in town till after her departure.

Porvrar TumurnT—On Thursday, a number of people who had
assembled about the Calton, were observed to come up Leith
Street and pass along both the Bridges, southward, bearing an effigy
of a certain Doctor, who has been rendered very obnoxious to the
public by recent events. The figure was pretty well decked out in a
suit of good clothes, and the face and head bore a tolerable resem-
blance to the person intended to be represented. On the back was
a label bearing the words ©“ Knox, the associate of the infamous Hare.”
In passing along the South Bridge a policeman, a resolute fellow,
attempted singly to stem the torrent and pull the figure from those
carrying it, but failed, receiving some severe blows for his beldness.
The erowd, which increased rapidly, proceeded onward to Newington,
where the figure was suspended ﬁy the neck from a tree, fire being
also put to it, but which soon went out. The fizure was then torn
to pieces amidst the loud huzzas of thousands. Up to this period no
actual violence had been committed, but the appearance of the crowd
was very threatening, the whole flower-plot and railing in front of the
Doctor’s house being literally packed with people, who were shouting
in a wrathful munner—hlendmg the names of the West Port mur-
derers with that of the medical gentleman so often alluded to, as con-
nected with these horrid transactions. Captain Stewart, the Superin-
tendent of the Police, and a superior ofhicer of another department
of the establishment, having out-run the main body of watchmen,
and having got admission to the house from the rear, made a determined
charge from the front door upon the crowd, who instantly retreated to
the road and commenced throwing stones, whereby Mr. Stewart and the
other gentleman were considerably injured; but no farther rioting then
tovk place, and no property was destroyed beyond a pane or two of glass
broken. This mob, which may be said to have consisted principally
of boys and young lads, among whom eight or ten bakers seemed the
most active, quietly dispersed, but re-assembled in different parts of
the city. A crowd, mostly boys, assembled in Prince’s Street, and,
armed with sticks, paraded the High Street, but did no mischief,
having encountered a body of the police at the Tron Church, by whem
they were dispersed. Another mob collected in the West Port, came
down the Grassmarket and Cowgate, and went up the Horse Wynd,
breaking a number of panes of glass in the windows on the west and
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south sides of the College. A third erowd had collected about the
Cowgate, where several of the most active were apprehended. But,

notwithstanding all the efforts of the police, the mob again attacked’

the house of Dr. Knox about seven o'clock, when a great number of
windows were broken, both in his house and those adjoining. An

* attempt was also made on Surgeon Square, but a party of police, under

the direction of Mr. Kerr, completely repelled the attack. Upon the
whole, the police never appeared more vigilant or more successful in
preserving the peace. They apprehended about twenty of the most
active, who are to be brought belore the sitting magistrate to-day.

From the  Edinlurgh Weekly Clronicle.”

Since the grand spectacle of the execution of Dr. Knox in effigy
was exhibited, about twenty-three of those concerned in it have been
fined in sums of from 5s. to 40s. We understand that all these
have been defrayed out of a stock purse previously collected. Some
of the rioters had large quantities of gnnpowder upon them. Another
auto da fe is meditated ; on which oceasion, the cavalcade will move
in the direction of Portobello, where, it is supposed, the Doctor bur-
rows at night. . As we said before, the present agiiation of public feel-
ing will never subside until the city be relieved of this man’s presence, or
until his innocence e manifested. In JUSTICE TO HIMSELF, IF HE IS
INNOCENT—IN JUSTICE TO THE PUBLIC, IF HE 18 GUILTY,—HE OUGHT
TO BE PUT UPON HIs TRIAL. The police bave a duty to perform, and it
gives us pleasure. to learn that they discharge it with promptitude ;
but the feelings of nature, when outraged as they have been in an
immeasurable degree, will soar superior to all technicalities. It

‘searcely ever was known that a populace ventured upon acts of wild

and irregular justice, when there was not extreme official apathy.

From the © Edinburgh Evening Courant” of Sai. 14tk Feb. 1829,

Hare.—We understand that an investigation is now going .on in
this city, relative to a murder committed some time since in Shields,
in a manner, it is supposed, similar to the West Port murders ; and
the object of the inquiry is said to be to ascertain whether Hare or
Burke were in Edinburgh at the time the crime was committed. A
story has been in circulation, but which we have not been able to trace
to an authentic source, that Ilare had bern apprehended in Newcastle
on the above charge. It is possible he may have reached Newcastle
and been taken into cmstody ; but from his being in the vicinity of

Carlisle so late as Tuesday last, it is probable the report is without
foundation.

The Edinburgh Murders.—Some of our contemporaries affect to be
shocked at the shouts of disgust and horror against the misereant
Burke which broke from the excited populace of Edinburgh while
witnessing the legal retribution for his crimes. We are more shocked
at that sickly and sickening pretence to fine feeling by these news-
papers. The exclamations of the Scoich were ebullitions of virtuous
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and honest resentment against the perpetrator of cruellies unheard-of :
we honour them for it ; they proved themselves to be unsophisticated
men.— Lines.

The extraordinary sensation ereated by Burke's atrocities caused a
display of feeling on the part of the populace while the last dreadful
ceremonies were in progress, similar to that witnessed in Engiand
when the wretched Jonathan Wild, and when the cruel Brownriggs
suffered at Tyburn. In that awful hour, when the sword of justice
is about to descend on the devoted sinner, it were to be wished that
no clamerous shouts of abhorrence, or of sympathy, should interrupt
the parting prayer which would fit the crime.stained spirit for its
passage ; but certainly, if any excuse can be offered for exulting over
the dying agonies of a victim, it is furnished by the extraordinary
guilt of the sufferer in the present case.—Sunday Times.

JAMES GRAY'S ACCOUNT OF HIMSELF.

“ I was born on the 1st day of January 1783, in the Grassmarket of
Edinburgh,—leaving me exactly forty-six years of age last New
Year's Day. My father kept a public-house, the same now possessed
by Mr. Porteous, victual-dealer; and at present there are now resid-
ing in Edinburgh several very respectable people who were intimately
acquainted with him.

““ My brother, who had served his time with Messrs. William and
Peter Cunningham, jewellers, having completed his apprenticeship,
set up in company with a Mr. Sinclair on the North Bridge. To this

brother I was sent to learn his trade. In the course of a short time-

my brother told my mother that if he had set up in some other town,
he could have done much better, as his acquaintance were the means
of often drawing him from his work, an:l signified his intention of
removing to Glassow, which was immediately complied with, and
whither I went with him. However, before leaving Edinburgh, he
had contracted an intimacy with a Miss Serymgeour, which was kept
up by letter for, I think, half a year, when he set out for Edinburgh
on purpose to get married, leaving me in charge of the shop. We had
at that time one journeyman : and the very day appointed to celebrate
the nuptials, he was dressed in a winding-sheet. I was at this time
but young, and quite unable to manage a shop. Dy father in a short
time arrived in Glasgow, and brought me and every thing belonging
to the shop to Edinburgh ; after which time I was sent to a Mr. Mac-
kenzie, a jeweller, to learn the trade. He was bereaved of reason in
a short time, and the shop shut. I then enlisted in the Elgin Fen-
cibles : in the course of two years joined the 72d regiment, when I
went abroad ; and for the course of seventeen years it was unknown
to my parents where I was. Dy other brother, however, had, at the

expiration of that time, found me out, and wrote to me, informing me

of the death of my parents. On the 14th day of October, arrived in
Edinburgh from Aberdeen. I saw Burke for the first time in m
life on the 24th October—parted with him cn the High Street. I
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in saw him in his own house on Sunday the 26th, at which time I
was invited to remain at his house. DMrs. Burke went in company
with my wife to Henry M‘Donald’s, our former lodgings, and paid
ninepence, which we were at that time due for lodging, and removed
our small effects to Burke's house. Nothing tr'uh]:tmd above common
until Friday, when Burke brought in an ulnl woman : my wife was at
the time making some porridge for breakfast : he said, Give this woman
her breakfast ; “but she said ehe could take none before twelve o ‘clock,
she hemg a (,r:ma!u, and the day being Friday. In the course c}F
conversation, Burke said he had discovered the old woman was

a relation of his mother’s. 1 was present all the time; but as
tlm conversation was sometimes in Irish, I could not join in it
excepting when they spoke English.”

(As the rf:mamd.r:r of lhis account alr eady appears in the cvidence
given on the trial, if is nol necessary lo quoie further.)

(Signed) “ James Grav.”

Notes taken during a Conversalion with James Gray.

Helen Dougal (Burke’s Paramour), not M‘Dougal, was born at
Middistone ("near Falkirk). Gray's wife's name is Ann M‘Dougal,
and she was born at the same place.

Burke was very kind in treating Gray and his wife, which Gray
imputed to his wife being a town’s-woman of Burke's wife, and Helen
Dougal having had two children by {:rn} s wife's father ; but has now
ever}r reason to think that Burke had an intention of making Gray and
his wife victims also.

Almost every day, not less then ten or twelve bottles of liguor
were brought into Burke’s house, and when he was treating Gray with
drink, Burke never used the common dram glass, but H‘f_lmrlll:;' used
a strong ale glass, the contents of which he swallowed as with
avidity, and not content with what was brought into the house, he
fl.'Lquent.l} went into Rymer’s '-.Imp to drink.

Burke never took Gray to M‘Kenzie's but twice: the first time
Gray’'s wife and Helen Dougal were there, whes they had half a mutch-
kin of whisky. The secont i time un]'l.' Gray, bis wife, and Burke, were
present: this was on the Saturday about two o'clock, when the dead
hudy was in the house, when Burke, instead of taking the spirits, took

a grlass of vinegar, which Gray had never seen him du before.

Burke seemed to be alw: ays flush of money, which Gray at first
considered he might have made by his oecapation in mem{ ing and
selling old shoes, &e. ; but he never saw him do any thing in this way
that could furnish him so plentifully: during the five days Gray
remained in his house, he only mended one pair “of shoes.

Never saw any strange man at Burke’s during this time, exeept
Hare ; but Mrs. Gray says she has seen Mr. Paterson's sister ealling.

When Gray and his wife discovered the dead body, Mrs. Lawrie's
servant girl, with a child in her arms, was Just going out of Burke's
house, and they did not think it proper to give any alarm by calling
her back.
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On discovering the body, Gray went immediately to Mackenzie's,
and reqhested him to keep a few articles for him till the evening.
Burke had also let him know that he could not sleep there that night,
but for what purpose he does not know, except that it ‘might be for
the purpose of removing the body.

Went back to Burke’s ; found Dougal and his wife ; came  out of
the house, Dougal faHnwmg Gray ; met in the street Hare and his
wife; and the latter asked what was the matter—1w hy they were making
such a noise in the street ? and asked Gray to go to Mr. Spalding’s
and take a dram, and settle the matter. While there, it came out
from Mrs. Hare, that Burke's wife had told her that they had dis-
covered the dead body. Hare did not go into this house.

Went from this house and carried away his child's clothes from
Hare's, and on leaving them at his present lodgings, he went imme-
diately to the police, and gave information.

About a fortnight after Burke was committed, Hare's servant girl
came to Gray, and said that in consequence of her having been in
Hare's employ, she was afraid she would not get into any service, and
requested him to write to the sheriff in her favour, which he did, but
without effect. She said to Gray that she could tell a great many
things if she liked, but only mentioned one instance, and that was of
an old woman (Grannie, she called her, if he remembers right,)
being carried by Hare from his kitchen into the cellar, while in a
state of Intoxication, but she never knew what became of her after-
wards. She did not mention at what time this took place. The ser-
vant's name is Betty Main. She was in the witness-room during
the trial, but was not called on.

On the afternoon of Friday, Hare's wife came into Burke's house
and found the old woinan Docherty sitting on the chair intoxicated,
and gave ber a glass of whisky, at two or three different times, and
she refusing to take it, she poured it into he;m,ilﬂ: a.ud put her hand

upon her mouth, to force her to swallow it. = iy g

The wound the old woman (Dmhert}] r@em‘vf&
from striking it against Mrs. Conway's fender, when she, came in
to light her pipe. This woeund was the cause of Mrs.: Conw ay's
swearing to the identity of the dead body in the police-office ;. she

said if such a wound was found (deseribing the part), then she could:

pnmtneljr swear to the hﬂﬂi lh'.!ln > l}uchut} 5.

What excited Mrs. Gray’s suspicions was Burke and Dougal’s not
allowing her to clean the house. Mrs. G. then thought they had
stolen goods concealed among the straw; and she said to Gray that
she would see to it. This put them on the search for the body, when
Broggan and Dougal went out. © Now," says Mrs. Gray, © I will see
the mystery.

Burke generally came home alout ten, eleven, or twelve o'clock at
night, and always accompanied by a_policeman from off the station ;
and had also a boltle of whisky to treal Jum wilh every might. The
policeman generally siopped a few minules, and always took one or two
glasses. (It is hoped the proper authorities will investigate this.)

FINIS.




























